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R. 66 — All licences issued under 
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templated by cl. (i) (Oct) 228 
Evidence Act (1 of 1872), S. 47 — Proof 
of genuineness of document — Docu- 
ment proved by person competent to de- 
pose as to its execution is properly prov- 
ed (Nov) 280 B 
S. 106 — See Slum Areas (Improve- 
ment and Clearance) Act (1956), S. 19 

(Mar) 71 





‘——S, a aS See General ca Act 


(1897), S. 2 
—-S. ou — See (1) Arbitration Act 
(1840). S. 20 (Jan) 15 C 

(2) Houses and Rents — Delhi Rent 


(Feb) 39 B 


Control Act (1958), S. 17 (2) (Jan) 9 B 
(3) T. P. Act (1882), S. 106 
(May) 124 
—S. 138 — Ambit of re-examination 
(Jul) 180 A 


Forward Contracts (Regulation) Act (74 
of 1952), S. 6 — See Ibid, S. 14-A 

(Jan) 1 
Ss. 14-A, 14-B — Forward Contracts 
(Regulation) Rules, Rule 7-A — Condi- 
tion prohibiting forward trading in com- 
modity not specified in the certificate, 
without approval of Commission is illegal 


(Jan) 1 

—S. 14-B — See Ibid, S. 14-A 
; (Jan) 1 
—S. 15 — See Ibid. S. 14-A (Jan) 1 
(Jan) 1 


——S, 17 — See Ibid, 5. 14-A 
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(Regulation) Act 
S 18 — See Ibid. S. 14-A (Jan) 1 
Forward Contracts (Regulation) Rules, 
R. 7-A—See Forward Contracts (Regula- 
tion) Act (1952), S. 14-A (Jan) 1 
General Clauses Act (10 of 1897), S. 3 
(35) — Month — When decree stipulates 
that deposit should be made two months 
prior to 15-7-1960 deposit made on 16-5- 
1960 is within time (Feb) 58 A 
S. 27-— Presumptions under the sec- 
tion and S. 114 (f) of Evidence Act are 
independent of each other and can stand 
together (Feb) 39 B 


Government Grants Act (15 of 1895), S. 3 
—Order No. 179 of 1836, Pre., Regns. 6. 7 
— Land grant on ‘old grant’ terms under 
Order 179 of 1836 — Nature of Regula- 
tions — Not executive directions but 
statutory provisions (Jul) 169 


Forward Contracts 
(contd.) 








Government Grants Order (No. 179 of 
1836), Pre. — See Government Grants 
Act (1895), S. 3 (Jul) 169 


Government Grants Regulations, Regn. 6 
— See Government Grants Act (1895), 
S. 3 (Jul) 169 
— —Regn. 7 — See Government Grants 
Act (1895), S. 3 . (Jul) 169 
Hindu Law — Joint Hindu family — Par- 
tition — Liability of Manager to render 
accounts (Jun) 160 B 


Hindu Marriage Act (25 of 1955), S. 10 — 
Neglecting wife in spite of her repeated 
pleading and urging to receive her on 
any terms amounts to desertion 

(Feb) 46 B 
——S. 10 (1) (b) — Cruelty — Connota- 
tion of — Decree for judicial separation 
passed (Sep) 200 B 
S. 12 — Marriage in 1954 — Petition 
for annulment of marriage on ground of 
impotency of husband filed in 1967 — 





Delay — No bar to grant relief 

(Sep) 200 C 
-——S. 12 (1) (a) — Annulment of marri- 
age on ground of impotency — Strict 
proof of impotency necessary — Impot- 
ent — Meaning of (Sep) 200 A 


——S. 28 — Forum of appeal — Letters 
Patent appeal from order or decree of 
Single Judge — Maintainability 
(Feb) 46 A 
Hindu Succession Act (30 of 1956), S. 6 — 
Widow and daughters of deceased copar- 
cener — Devolution not governed by rule 
of survivorship (Jun) 160 A 
—-S. 8 — Applicability 
S. 19 (b) — See Houses and Rents — 
Delhi Rent Control Act (1958), S. 15 (1) 
(Feb) 55 





HOUSES AND RENTS 


—Delhi and Ajmer Rent Control Act (38 
of 1952), S. 13 — Suit for eviction under 


(Jul) 190 D. 


Houses and Rents — Delhi 
Rent Control Act (contd.) 
after terminating tenancy — Death of 
tenant during pendency — Landlord en- 
titled to decree for possession against 
legal representatives of tenant 
(Nov) 265 (FB) 
——S. 34 (2)—As second appeal is barred 
against the decree in a suit, it is also not 
maintainable against an order in execu- 
tion of such decree (Mar) 93 
—Delhi Rent Control Act (59 of 1958), 
S. 4 — Recovery of rent in excess of 
standard rent — Prohibition in this re- 
gard does not apply unless and until 


and Ajmer 


. Standard rent is fixed by the order of 


Controller (May) 122 A 
——S. 6 — Standard rent Neither 
landlord nor tenant can unilaterally him- 
self determine the standard rent 
(Dec) 297 A 
— 5S. 9 — Fixation of standard rent — 
Suit for recovery of arrears of rent pend- 
ing — Suit need not be stayed during 
pendency of S. 9 application for fixation 
of standard rent either under S. 10 or 
S. 151 of Civil P. C. (May) 122 B 


S. 9 — Anplication for efectment of 
tenant on ground of sub-letting —— Plea 
for fixation of standard rent can be rais- 
ed in written statement (Jun) 145 A 


——S§. Sar — See also (1) Civil P. C. (1908), 
O. 22, R. (Sep) 213 A 
(2) as and Rents — Delhi and 
Ajmer Rent Control Act (1952), S. 13 
(Nov) 265 (FB) 
——S. 14 — Where a landlord rightly 
doubted the practicability of direct ser- 
vice, it will be justified if he effects the 
service of notice by affixation 
(Feb) 39 C 
—S. 14 — No eviction can be made 
before deciding upon the validity of the 








quit notice (Nov) 272 A 
S. 14 (1) — Bona fide personal ne- 
cessity — Determination of (Jan) 7 





S. 14 (1) — Mere denial of tenant 
that he had not received a notice of de- 
mand sent under certificate of posting 
— Whether sufficient to rebut presump- 
tion under S, 114, Evidence Act 
(Feb) 39 A 
——S. 14 (1) (£) and (g) — The interest 
of the tenant is really to be considered 
under Cl. (f) but hardly under Cl. (g) 
(Apr) 97 A 
——S. 14 (1) (£) and (g)—Landlord seek- 
ing eviction under cl. (g) — Evidence and 
proof {Apr) 97 B 
S. 14 (1) (g) — Eviction of tenant on 
ground of bona fide requirement for re- 
construction — Matters to be considered 
(Apr) 97 C 
S. 14 (2), Proviso — Bar to grant 
benefit of S. 14 (2) for a second time — 
Dismissal of previous eviction suit under 
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Houses and Rents — Delhi Rent Control 
Act (contd.) 
old Act — Benefit is not barred 


(Dec) 287 C 
——S, 15 (1) — Ejectment for non-pay- 
ment of rent — Order under; whether 
mandatory (Feb) 55 





S. 15 (1) — Non-payment of rent in 
arrears in spite of notice of demand — 
No dispute as to period for which rent 
was legally recoverable nor about the 
rate of rent — Controller is bound to 
make an order under S. 15 (1) 

(Mar) 91 


S. 15 (1) — Tenant raising plea of 
abatement of rent — Controller must 
find out rate.of rent before passing order 
under S. 15 (1) (Jul) 164 
S. 15 (1) — Payment of arrears of 
rent — In accordance with and within a 
month of Tribunal’s final order — Re- 
quirements of S. 15 (1) not violated 
(Dec) 297 B 
—S. 16 (2) — Lawful sub-tenant — 
‘Consent in writing’ of landlords — What 








constitutes (Jan) 9 A 
——5S,. 17 (2) — Suit for eviction of ten- 
ant — Compromise — Landlord accept- 
ing sub-tenancy — Consent decree — 


Application by sub-tenant under S. 18 — 
Landlord estopped from raising plea of 
lack of notice under S, 17 (2) (Jan) 9 B 
——S, 18 — See also Ibid, S. 17 (2) 
; (Jan) 9 B 
S. 18 — Application under — Can- 
not be dismissed on the ground that the 
sub-tenant failed to prove his exclusive 
possession of the whole of the premises. 
The ‘presumption under S. 45, T. P. Act 
is that sub-tenants were all in joint pos- 
session of the whole of the premises 
(Jan) 9 C 
——S. 38 — Procedural orders not affect- 
ing the right of a party — Not appeal- 
able (Feb) 35 A 








Insurance Act (4 of 1938), S. 45 — Avoid- 
ance of policy (Jul) 180 B 
S, 45 — Insurable interest : 








(Jul) 180 
S. 45 — Avoidance of insurance 
policy (Jul) 180 D 


Interpretation of Statutes—See Land Ac- 
quisition Act (1894), S. 12 (1) and (2) 

‘ (Mar) 82 C 
Land Acquisition Act (1 of 1894), S. 5-A 
— Enquiry under — It is quasi-judicial 
and not merely administrative 


(Sep) 218 A ` 


S. 5-A — Enquiry under — Collec- 
tors recommendations on objections 
need not be in the form of agreeing or 
disagreeing with the objections 

(Sep) 218 B 
—S. 5-A — Objections to acquisition 
— Adequate opportunity not available 





` Amendment in 


Land Acquisition Act (contd.) 
=— Proceedings must be quashed 

(Nov) 275 B 
——S, 6 — Objector fully heard by en- 
quiry officer —- Order of Lt. Governor 
recording satisfaction of Government 
need not be a speaking order 

(Sep) 218 C 
——5. 12 (1) and (2) — Notice under Sec- 
tion 12 (2) — Contents of (Mar) 82 C 
S. 18 — Mistake of Collector him- 
self in the notice served on claimant — 
reference. application 
should be allowed (Feb) 53 A 
S. 18 — Amendment in reference ap- 





‘ plication allowed on payment of costs — 


Party accepting costs is disentitled to 
challenge the order " (Feb) 53 B 
——Ss. 18, 54 — Order under — Appeal 
-— New plea as to valuation (Feb) 64 
—S. 18 (2) (b) — Application for re- 
ference — Limitation (Oct) 231 
==, 18 (3) — Sub-section (3) added by 
Punjab Legislature prevails in that State 
only by virtue of Art. 254 (2) of the Con- 
stitution and cannot be invoked in the 
Union Territory of Delhi (Mar) 82 A 
S. 23 — Market value — Determina- 








tion of y (Apr) 102 

S. 31, Second Proviso — Receipt of 
compensation “under protest” — Protest 
need not necessarily be at the time of 
receiving amount — It can be made at 
earlier stage also (Nov) 278 





S. 54 — Setting up of new case in 
appeal under S. 54 — Permissibility 
(Mar) 75 A 
Letters Patent (Punjab), Cl. 10 — See 
also Hindu Marriage Act (1955), S. 28 
: (Feb) 46 A 
—Cl. 10 (Punjab & Haryana & Delhi) 
read with Delhi High Court Act (1966), 
S. 5 (1) — Appeal from judgment of 
Single Judge given in appeal under Sec- 
tion 11 of Requisitioning and Acquisition 
of Immovable Property Act, 1952, lies 
to a Division Bench (Jan) 24 A 
Limitation Act (36 of 1963), S. 5 — See 
also Civil P. C. (1908), O. 22, R. 9 
(Nov) 262 B 
S. 5 — Condonation of delay — Mis- 
take of counsel — If sufficient cause 
(Jan) 24 B 
——S, 5 — Condonation of delay — De- 
lay after expiry of limitation must be 
explained ‘day by day’ (Jan) 24 C 





—S. 24 — See General Clauses Act 
(1897), S. 3 (35) (Feb) 58 A 
— Art. 64 — See Specific Relief Act 
(1963), S. 6 (Jul) 186 A 
— Art. 65 — See Specific Relief Act 
(1963), S. 6 (Jul) 186 
fone a a See a Act 
(1940), S. 14 (2 (A ( 
—Art. 137 — No period of pr) 10g A 


is prescribed under the Limitation Act 


> 
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Limitation Act (contd.) 
for an application under Sec, 20, Arbi- 
tration Act and such application is not 
governed by Art. 137 (Jan) 15 A 
Art. 137 — Application under S. 20. 
Arbitration Act — Limitation for — Par- 
ties can prescribe period of limitation or 
restrict such period by mutual consent 
(Jan) 15 B 
Mahommedan Law — Gift — Delivery 
ef possession —- Even symbolic possession 
ef property is sufficient to make a valid 








gift (Nov) 280 A 
Gift — Made with a view to disin- 

herit other heirs is not illegal - 
(Nov) 280 C 


Motor Vehicles Act (4 of 1939), S. 31 — 
Endorsement of transfer of vehicle in 
records of registering authority is not 
a condition precedent to transfer 


(May) 115 A . 


—S. 96 — Insurance policy if lapses 
upon the transfer of motor vehicle 
(May) 115 B 
——S. 96 (2) — Insurance company can 
take the plea of the lapse of the policy 
on the transfer of the vehicle and its ex- 
oneration from the liability 
(May) 115 C 
S. 110-A — Culpable negligence — 
What amounts to (Mar) 67 A 
S. 110-A — Accident Death — 
Persons entitled to file application and 
receive compensation (Mar) 67 B 
—S. 110-A — Compensation — Assess- 
ment of (Mar) 67 C 
S. 110-A — Negligence — Duty of 
driver while overtaking a vehicle 
(Sep) 196 
—S. 110-D — Award of Tribunal — 
Interference in appeal with quantum of 














damages (Oct) 241 B 
——S. 116, Sch. 10, Regn. 1 — Rash and 
negligent driving — What constitutes 
(Oct) 241 A 
Sch. 10, Regn. 1 — See Ibid, S. 116 
(Oct) 241 A 
MUNICIPALITIES 


—Delhi Municipal Corporation Act (66 of 
1957), S. 323 (3) and (5) — Lay-out plan 
— When can be deemed to have been 
sanctioned (Nov) 275 A 
S. 343 — Enforcement of liability in- 
curred under Punjab Municipal Act to 
demolish building built without requisite 
sanction — Validity (Sep) 198 








Natural Justice — See Drugs and Cosme- 
tics Act (1940), S. 18 (Dec) 294 C 
Negotiable Instruments Act (26 of 1881), 
S. 4 — See Ibid, S. 17 (May) 135 
S. 5 — See Ibid, S. 17 (May) 135 
S. 17 — Where document contains a 
promise to pay a sum of Rs. 300 which is 











Negotiable Instruments Act (contd.) 
received in cash, it,is a promissory note 
with no scope for invoking S. 17 

(May) 135 


Partnership Act (9 of 1932), S. 19 (2) — 
Authority of partner to refer a dispute to 
arbitration and the binding nature of 


award (Feb) 37 
Railways Act (8 of 1898), S, 75 (as it stood 
before amendment in 1961) — Non-deli- 


very of goods does not amount to loss of 
goods as envisaged by S. 75 (Mar) 73 


Registration Act (16 of 1908), S. 17 (1) b} 
— Contract relating to compensation 
money to be paid by Government on ac- 
quiring land — Not hit by S. 17 even if 
not registered (Feb) 58 C 


Representation of the People Act (43 of 
1951), S. 97 — Recrimination petition — 
Grounds for declaring election of unsuc- 
cessful candidate. to be void — When to 


be taken (Oct) 234 B 
——S. 97 (2) — Recrimination petition 
under — Requirements of — Held the 
petition filed was not a recrimination 
petition (Oct) 234 A 


Slum Areas (Improvement and Clearance} 
Act (96 of 1956), S. 19 — It is for the 
tenant to establish positively that he has 
no sufficient means for securing alterna- 
tive accommodation (Mar) 71 
S. 19 — Means of tenant to find out 





alternative accommodation — Determi- 
nation of — Material date for 

(Mar) 81 

S. 19 — Permission under — Execu~ 





tion of eviction order passed against legai 
representatives of deceased tenant — 
Permission is not necessary (Sep) 213 B 
——S. 19 (4) (a) — Alternative accom- 
modation within means of tenant — What 
amounts to (Jan) 21 Æ 


Specific Relief Act (47 of 1963), S. 5 — 
See Ibid, S. 6 (Jul) 186 A 
——Ss. 6 and 5 — Suit for possession on 
basis of possessory title —- Locus stand? 
— Possession is heritable — Heirs can sue 


(Jul) 186 A 
Stamp Act (2 of 1899) 
See under Stamp Duty. 


STAMP DUTY 


—Stamp Act (2 of 1899), S. 2 (15) — In- 
strument of partition — Impartible pro- 
perty — Decree for its sale is an instru- 
ment of partition (Jun) 154 A 
——S. 35 — See Ibid, S. 2 (15) 

(Jun) 154 A 
——S. 36 — See Ibid, S. 2 (15) 


(Jun) 154 A 
——Sch. I, Art. 45 — See i 
(1) Ibid, S. 2 (15) 
(2) Civil P. C. (1908), S. 47 


(Jun) 154A 
(Jun) 154 B 
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State Financial Corporations Act (63 of 
1951), S. 32 (7) and (9) — Court granting 
interim injunction and attaching proper- 
ties and while upholding claim dismissing 
application on ground that Act was ultra 
vires — Order is appealable (Jan) 28 A 
‘Trade and Merchandise Marks Act (43 of 
1958), S. 11 (a) — Applies only on proof 
that use of proposed trade mark is likely 
to deceive or cause confusion 

(Oct) 225B 


S. 12 (1) — Does not bar registration 
-of a mark similar to a registered trade 
mark having different territorial operative 
jurisdiction (Oct) 225 A 
S. 109 — Appeal — Registrar’s exer- 
cise of discretion under S. 18 (4) if based 
on wrong view calls for High Court’s in- 
terference in appeal (Oct) 225 C 
Transfer of Property Act (4 of 1882), 
SS. 45 — See Houses and Rents — Delhi 
Rent Control Act (1958), S. 18 

(Jan) 9 C 








T. P. Act (contd.) 

S. 105 — Validity of a condition in a 
lease deed (Mar) 75 B 
S. 106 — Plea of want of notice — 
Plea raised four years after parties had 
proceeded to trial and led evidence on 
the basis that no notice was required — 
Notice must be deemed to have been 
waived (May) 124 
S. 106 — Notice determining lease 











from Jlth of December — Pleading that 


lease stood determined on last day of 
November — Notice is illegal 


(Nov) 272 B 
——S. 116 — See Specific Relief Act 
(1963), S. 6 (Jul) 186 A 
——S. 117 — Applicability to ‘agricultural 
lands (Mar) 75 C 
Words and Phrases — ‘Attached to’ — 
Meaning of (Sep) 218 D 
——"Impotent”, — See Hindu Marriage 
Act (1955), S. 12 (1) (a) (Sep) 200 A 


‘DELHI CASES OVERRULED, REVERSED AND DISSENTED FROM 


IN AIR 1973 
Diss, = Dissented from in’ Not F. =Not followed in; Over. = Overruled in; 
Revers, = Reversed in. 


1967 Ace CJ 115 (Delhi), Vimal Rai v. 
Gurecharan Singh — Revers. AIR 
1973 Delhi 115 A, B, C (May). 


(1968) R. F. A. No. 104 of 1968, D/- 21-12- 


1968 (Delhi), Union of India v. 
Nathu — Over. AIR 1973 SC 305 
(Feb). 


Manohar Lal Beli 
AIR 


AIR 1968 Delhi 108, 
Ram v. Har Kishan Lal — Diss. 
1973 J & K 92 (FB) (Dec). 

(1970) R. F. No. 279 of 1969, D/- 24-12- 
1970 (Delhi) — Revers. AIR 1973 SC 
305 (Feb), 

AIR 1970 Delhi 240 = 1971 Serv LR 257, 
Iqbal Singh v. I. G. of Police, Delhi 
— Diss. AIR 1973 Punj 1 A (FB) 
(Jan). 

1970 Ren CJ 924 = 1970 Ren CR 70 
(Delhi), Rai and Sons (P.) Lid. v. 
Phelps and Co. (P.) Ltd. — Diss. AIR 
1973 Andh Pra 1 (FB) (Jan). 


(1971) C. R. No. 416-D of 1965, D/- 28-5- 
1971 (Delhi) — Held not good law in 
view of 1971 Lab IC (N) 11 (SC) as 
interpreted. AIR 1973 Delhi 122 A, B 
(May). 

(1971) C. W. No. 857-D of 1965, D/- 2-4- 
1971 (Delhi) — Revers. AIR 1973 
Delhi 148 C (Jun). 

1971 Acc CJ 324 (Delhi), W. S. Bhagsingh 
and Sons v. Om Prakash — Not F. 
AIR 1973 Mys 213 C (Aug). . 

(1972) C. W. No. 1328 of 1971, D/- 20-3- 
1972 (Delhi) — Revers. AIR 1973 SC 
563 (Mar). 

1972 Tax LR 947 = 86 ITR 657 (Delhi), 
Commr. of I-T., Delhi v. Hindustan 
Industrial Corporation — Over. AIR 
1973 SC 927 (Apr). 

1972 Ren CR 362 (Delhi), Ram Rattan 

hanot v. Faqir Chand — Revers. 
AIR 1973 SC 921 (Apr). 


AIR 
182 
226 


248 


AIB 


53 


g5 


COMPARATIVE TABLES 


Supplement to Comparative Tables of previous Years. 


‘Owing to late receipt of other Journals the following Supplement 
to Comparative tables of A, I. R. = Other Journals is issued. 


Other Journals 
43 Com Cas 177 


(1973) 75 Pun 
L R (D) 70 


(1973) 76 Pan 
L R (D) 40 


Other Journals 
ILR (1972) 2 | 
Delhi £99 
1972 Ren O R 350 
(1972) 74 Pun 
L R (D) 200 
1972 Rajdhani 
L R89 
1978 Ren C 3 503: 


vee 


1972 Ren C R 707 


ILR (1872) 2 _ 
. Delbi 521 


(1872) 74 Pun L R 
(D) 211 
1972 Ren C J 660 
ILB (1872) 1 
Deihi 677 
1972 Ren C R 960 
1973 Ren C J 149 
ILR (1972) 2 
Delhi 943 


(1972) 74 Pun 

L R (D) 333 
(1972) 74 Pun 

L R (D) 242 
ILR (1878) 1 

Delhi 108 

76 Pun L R (D) 197 
1973 Ren © R 680 
75 Pun L R(D) 18 


noe 


(1972) 74 Pun 

L B(D) 177 
1973 ACJ 87 
(1972) 74 Pun 

L RD) 253 
1972 Ren O R 784 


ILR (1978) 1 
Delhi 43 


A. I. R. 1972 Delhi = Other Journals 


AIR 
253 


266 
275 


102 


108 
112 


115 


122 


124 
128 
123 
182 
138 
135 





138 


Other Journals 


(1973) 75 Pun 
LR (D) 212 
(1978) 76 Pun 
L RB (D) 44 
ILR (1972) 2 
Delhi 503 


Other Journals 


aoe 


ose 


1972 Ren O J 807 
1972 Rajdhani 
L121 
ILR (1972) 2 — 
Delhi 200 


oot 


1872 Ren C R 438 


ILR (1972) 1 
Delhi 835 
(1972) 74 Pun 
‘L R {D} 112 
(1872) 74 Pun 
LE R (D) 370 
1872 A C J 314 
1972 Rajdhani 
LRI 
TER (1972) 2 
Delhi 949 
1972 Ren C B 358 
ILR (1972) 1 
Delhi 693 
1972 Fejdhani 
L& 59 
1978 Ren CJ 235 
(1978) 75 Pun 
LR(D)8 
1972 Rajdhani 
LR 87 
1972 Rajdhani 
LRI 
1972 Rajdhani 
LR 
1972 Rajdbani 
L R 1083 
(1973) 75 Pun 
L R (D) 128 
(1972) 74 Pun 
BRB (D) 841 
ILR (1972) 2 
Delhi 549 


AIR 


Other Journals 


275con1973 Ren © R 688 


281 
292 


AIR 


140 


1973 AC J 137 
(1978) 1 Lab 
L J 254 
(1973) 75 Pun 
L R (D) 58 


I. R. 1973 Delhi = Other Journals 


Other Journals 
(1972) 74 Pun 
L R (D) 382 
ILR (1972) 2 
Delhi 470 
ILR (1972) 2 
Delhi 149 
1972 Ren C R 344 
1973 Ren GJ 142 
ILR (1972) 1 
Delhi 688 
1972 Rajdhani 
LR 38 
1973 Mer L R 101 


ILR (1872) 2 
Delhi 64 
75 Pun L R(D) 78 
1972 Rajdhani 
R 146 
1973 Ren C J 313 


1972 Ren © R 718 
(3978) 75 Pon 
L R (D) 102 
ILR (1972) 2 
Delhi 206 
1872 Rajdhani 
R 69 


L 
TLR (1972) 1 


Delhi 682 |. 


1972 ACJ 428 
ILR (1973) 1 
Delhi 1 
1972 Rajdhani 
R13 


L 
{1978) 75 Pun 
L R (D} 268 
1872 Rajdbani 
LR 149 
1978 Ren C R 83 
ILR (1973) 1 
Delhi 298 
1878 Ren OJ 857 





AIR 


295 
299 


302 


AIR 
218 


225 
228 


231 
232 


334 


238 
241 


244 


251 
258 


268 
262 


265 


272 


275 
278 
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290 
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287 


Other Journals 
1973 Ren O J 398 
(1978) 75 Pun 

L R (D) 133 

ILR (1973)1 | 
Delhi 29 
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Other Journals 


ILR (1873)1 
Delhi 57 


1973 Rajdbani 
L R 124 

(1973) 75 Pun 
L K (D) 108 


1878 Rajdbani 
L R 108 
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1973A 0J 41 
1872 Rajdhani 
LRIT 

1LR (1973) i 
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1878 Bajdhani 
L R 112 
1913 Rajdbani 
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1972 Rajdhani 
LR 81 
1973 Rajdhani 
L R 366 
1878 Ren C R 475 
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L R (D) 200 
1978 Ren O R 122 


1973 Rajdhani 
L RÕI 


1973 Rajdhani 
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ILB (1873) 1 
Delhi 294 
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1978 Rajdhani 
LR4L 
75 Pun L R(D) 158 
ILR (1873) 1 
Delhi 288 
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4 Delhi >- 
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272 ” ” 244 
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294 » » 278 
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1971 Ren CJ 
Ren CJ AIR 


622 1973 SC 2056 
749 » » B86 


1972 Ren OJ 


Ren CJ AIR 

807 1873 Dalhi 91 
838» Guj 113 
865 Punj 88 
889 Guj 181 
923 All 272 
943 Ker 184 
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4973 Ren CJ 
Ren OF AIR 

1 1972 Punj 812 

72 1973 Raj 68 





1973 Ren CJ 

Ren CJ AUR 

76 #1872 All 6545 
79 ~ Raj 141 
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84 1972 Cal 318 
90 1978 SC 816 
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142 a Delhi 145 
149 ” » 39 
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162 » AP 206 
168 n Raj 24 
168 » Ker 61 
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180 » Ker 188 
1s? » Raj 22 
190 1972 Cal 616 
197 = Ori 246 
202 » All 441 
209 » Punj 272 
211 » BO 2656 
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2386 1972 Cal 524 
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255 » Delhi 122 
261 ~ Pat 286 
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345 » MP 272 
848 1972 Punj 408 
357 1973 Delhi 213 
388 ~ BC 472 
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889 » All 659 
884 » Cal 443 
898 = Delhi 296 
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413 1972 MP 122 
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427 » MP 207 
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441 - Raj 120 
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489 ” = 308 
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Pun LR. AIR 
112 1873 Delhi 109 
177 ” » B? 
258 ” » FI 
332 » » 140 
341 x » 186 
370 » » 112 


(4973} 75 Pun 
L R (Delhi) 
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8 1973 Delhi 129 
18 a » 68 
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All India Reporter 
` 1973 | 
Delhi High Court 


Sones] 


AIR 1973 DELHI 1 (V 60 C 1) 


T. V. R. TATACHART AND 
JAGJIT SINGH, JJ. 


Union of India and another, Appellants 
y. M/s. Rajdhani Grains and Jaggery EX- 
change Ltd. and others, Respondents. 

Letters Patent Appeal No. 7 of 1968, 
D/- 4-8-1972, against Judgment of Ismail, J., 
in C. W. P. No. 360 of 1967, D/- 27-7-1967. 

Index Notes — (A) Forward Contracts 
(Regulation) Act, 1952, Sections 14-A, 14-B 
—— Forward Contracts (Regulation) Rules, 
Role 7-A — Scope and ambit — Condition 
prohibiting forward trading in any commo-< 
dity other than those specified in the certifi- 
cate, without prior approval of the Commis- 
sion is ilegal and ultra vires — (X-Ref: 
Sections 15, 17, 18 and 6) 1966 All LJ 449 
Fol. C. W. P. No. 360 of 1967, Dj- 
27-7-1967 (Delhi), Affirmed. 

Brief Note:— (A) Section 14-A of the 
Forward Contracts Regulation Act prohi- 
bits an association concerned with the re- 
gulation and control of business relating to 
Forward Contracts from carrying on such 
business except under, and in accordance 
with, the certificate of Registration granted, 
in the form prescribed under Rule 7-A, by 
the Forward Markets Commission. The con- 
ditions mentioned, however, must be such as 
are related to the “carrying on of the busi- 
ness”. The words “carrying on of the busi- 
ness” are of wide amplitude and include the 
carrying on of business relating to forward 
contracts in respect .of any commodity or 
commodities, so however, they do not con- 
template a restriction of the business to cer- 
tain or particular commodity or commodi- 
ties or a prohibition against doing such busi- 
ness in respect of the commodities. There- 
fore a condition limiting the business to cer- 
tain commodity or commodities, specified in 
the certificate of registration and prohibiting 
the carrying on of business in respect of 


JP/TP/F467/72/AGT 
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` other commodity or commodities, except with 


the prior approval of the Commission, is not 
only foreign and extraneous but also contrary 
and inconsistent with the provisions of Sec- 
tion 14-A and is thus ultra vires the powers 
of the Commission, and as such a nullity. 
(Para 12) 


_ Whe fact that Section 14-B empowers the 
Commission to grant or refuse a certificate 
of registration does not imply that the Com- 
mission can as well put such an embargo on 
the petitioner from carrying on the business 
of Forward Contracts in respect of other 
commodities without prior approval. Sec- 
tion 14-B is not separate from or indepen- 
dent of the provision in Section 14-A but is 
related to it and Section 14-A does not con- 
template of any restriction of the certificate 
to particular commodity or commodities. 
Further the fact that the petitioner asks for 
the certificate for certain commodity or com- 
modities only does not entitle the Commis- 
sion to restrict the certificate of registration 
to specified commodities in disregard of the 
specific provisions of Section 14-A. The 
Commission being a creature of the Act can- 
not claim to have powers not conferred on 
it by that Act. (Paras 13, 14) 


Sections 15, 17 and 18 of the Act give 
specific and sufficient powers to the Central 
Government for regulating or prohibiting for- 
ward trading qua areas and commodities and 
hence there is no reason why the legislature 
should be held to have intended to duplicate 
the power by conferring the same on the 
Commission which is not co-ordinate with 
but is subordinate to the Central Govern- 
ment, as well. Section 14-A which confers 
powers on the Commission does not contain 
the power of specification of goods or com- 
modities in respect of which forward trading 
can carried on as is contained in Sec- 
tion 6 which deals with recognition of an 
association by the Central Government. C. W. 
P. No. 360 of 1967, D/- 27-7-1967 (Delhi), 
Affirmed; 1966 All LJ 449, Foll. (Para 15) 
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T. V. R. TATACHARI, J.:— This Let- 
ters Patent Appeal has been filed by the 
Union of India and the Secretary of the 
Forward Markets Commission, against the 
judgment of M. M. Ismail, J., dated July 27, 
1967, whereby the learned Judge allowed 
Civil Writ Petn. No. 360 of 1967, and dec- 
lared that a certain condition contained in the 
Certificate of Registration, dated December 
7, 1963, issued to Messrs. Rajdhani Grains 
and Jaggery Exchange Limited as well as a 
direction contained in a letter, dated June 2, 
1964, from the Forward Markets Commis- 
sion, Bombay, to the said Messrs. Rajdhani 
Grain and Jaggery Exchange Limited, were 
beyond the powers of tbe Commission. The 
learned Judge also restrained the Union of 
India and the Forward Markets Commission 
from enforcing the said condition and direc- 
tion against Messrs. Rajdhani Grains and 
Jaggery Exchange Limited. 


2. Messrs. Rajdhani Grains and Jag-° 


gery Exchange Limited is a Joint Stock Com- 
pany (hereinafter referred to as “the Com- 
pany”) incorporated under the provisions of 
the Indian Companies Act, 1956. Madan 
Lal, sole proprietor of Messrs. Bhagwati Pra- 
shad Madan Lal, and Budh Parkash, partner 
of Thakur Dass -Budh Parkash, were two 
members of the Company. The Company 
was regulating and controlling the business 
relating to forward contracts among its vari- 
ous members and was playing the role of a 
guarantor in respect of non-transferable spe- 
cific delivery contracts .entered into by its 
various members. On December 7, 1959, the 
Company was recognised in respect of Gur 
under Section 6 of the Forward Contracts 
(Regulation) Act, 1952 (hereinafter referred 
to as “the Forward Contracts Act”). The 
Company conducted future trading in Gur 
from December 12, 1959, till January 18, 
1963, when future trading iri Gur was prohi- 
bited under Section 17 of the Forward Con- 
tracts Act. The Company then started to 
conduct future trading in mustard seed oil 
cake from March 13, 1963. The recognition 
granted to the Company in respect of Gur 
under Section 6 of the Act expired on De- 
cember 6, 1963. In the meantime, on De- 
cember 3, 1963, as a Registration Certificate 
was required under the provisions of Chap- 
ter HIA of the Forward Contracts Act for 
carrying on business relating to forward con- 
tracts, the Company applied (Annexure A) to 
the Forward Markets Commission for regis- 
tration for forward trading in mustard seed 
oil cake under Section 14-A of the Forward 
Contracts Act read with Rule 14-A of the 
Forward Contracts (Regulation) Rules, 1954, 
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and a Registration Certificate was granted on 
December 7, 1963. The Company thus be- 
came a registered Association within the 
meaning of Section 2 (jj) of the Forward 
Contracts Act. It was stated in the Certi- 
ficate of Registration (Annexure B) issued to 
the Company as under:— 


“The Forward Markets Commission 
having considered the application for regis- 
tration made under Section 14-A of the For- 
ward Contracts (Regulation) Act, 1952, by 
Rajdhani Grains and Jaggery Exchange Ltd., 
Delhi, hereby grants in exercise of the 
powers conferred by Section 14-B of the 
said Act, registration to the said Association. 


2. The registration hereby granted is 
subject to the conditions (G) that the said 
Association shall comply with such directions 
as may from time to time be given by the 
Forward Markets Commission; Gi) that the 
said Association shall not conduct forward 
trading in any commodity other than those 
specified hereunder except with the previous 
approval of the Forward Markets Commis- 
sion; and (iii) that the said Exchange shall 
submit to the Commission such periodical 
returns and information with regard to its 
working procedure, trading activities, etc., 
as may be called for by the Commission from 
time to time: 

MUSTARD OIL CAKE.” 


After the grant of the Certificate of 
Registration, the Company carried on 
business relating to forward contracts among 
its various members in mustard seed oil 
cake, and continued the said business till 
June 1, 1964, when future contracts in must- 
ard seed oil cake were prohibited by a noti- 
fication (Annexure R-1) issued by . the 
Government of India under Section 17 of 
the Forward Contracts Act. According to the 
Company, it stopped transacting the busi- 
ness relating to forward contracts in the said 
oil cake immediately after the publication of 
the notification. 


3. Then, purporting to act in pur- 
suance of condition (i) in the Certificate of 
Registration, the Forward Markets Com- 
mission, sent a communication (Annexure C), 
dated June 2, 1964, to the Company direct- 
ing it not to commence trading in non- 
transferable specific delivery contracts in 
any commodity without obtaining the prior 
approval ‘of the Forward Markets Commis- 
sion in writing. Thereupon, the Company 
represented to the Forward Markets Com- 
mission that no Certificate of Registration 
or approval was required for its business re- 


lating to non-transferable specific delivery 
contracts, and that the Forward Markets 
Commission had no authority or’ jurisdic- 


tion to impose any restriction upon the com- 
pany restraining the latter from carrying on 
its -business relating to non-transferable 
specific delivery contracts in view of the pro- 
vision in Section 18 (1) of the Forward Con- 
tracts Act. The Forward Markets Commission 
however, did not agree with the submission 
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of the Company and insisted that the latter 
could not transact any business relating to 
non-transferable specific delivery contracts in 
respect of any commodity without its prior 
permission. 


Yet, on or about January 30, 1965, the 
Company allowed its members to enter into 
non-transferable specific delivery contracts 
with regard to mustard seed oil cake. 


The said contracts were entered into 
by various members, and the Com- 
pany acted as a guarantor. There- 


upon, on March 31, 1965 the Government 
of India issued a notification (Annexure 
R-2 (i)) under Section 18 (3) of the For- 
ward Contracts Act banning non-transferable 
specific delivery contracts in respect of mus- 
tard seed oil cake, and consequently the 
Company had to stop its business in view 
of the said notification. 


4, Thereafter, the Company started 
dealing in ground-nut oil and allowed its 
members to enter into non-transferable spe- 
cific delivery contracts with regard to ground- 
nut oil, On May 31, 1965, two officers of 
the Forward Markets Commission, namely, 
Shri M. R. Maya and Shri M. W. Cham- 
bookkur, along with the police, raided the 
premises of the Company. According to the 
Company, they took away certain records 
and documents from the premises and warn- 
ed the Company that it should not allow its 
members to enter into any non-transferable 
specific delivery contracts in respect of 
ground-nut oil or any other commodity with- 
out the prior approval of the Commission, 
and in case they did so, they would be pro- 
secuted and further penal action would be 
taken against them under the provisions of 
the Forward Contracts Act. 


5. Aggrieved' by the said action of the 
Forward Markets Commission, the Company 
and its two members, Madan Lal and Budh 
Parkash, filed a Civil Writ Petition (C. Ww. 
1584-C/65) under Article 226 of the Consti- 
tution of India in the High Court of Punjab 
at Chandigarh praying, inter alia, that an ap- 

. propriate writ or direction may be issued 
` quashing the direction given by the Forward 
Markets Commission in its letter (Annexure 
C) dated Tune 2, 1964, as being illegal, ultra 
Vires and contrary to the provisions of the 
Forward Contracts Act, and that a direction 
be given to the Union of India and the For- 
ward Markets Commission not to interfere 
with the work or business of the Company 
and its members in so far as it related to 
non-transferable specific delivery contracts, 
The said Writ Petition was, however, dis- 
missed as withdrawn on March 29, 1967. 
Thereafter, the Company and its two mem- 
bers, Madan Lal and Budh Parkash, filed in 
this High Court the Writ Petn. (C. W. 360 of 
1967) out of which this appeal has arisen, 
praying that the provisions of Section 14-A 
of the Forward Contracts Act. and Rule 7-A 
of the Forward Contracts (Regulation) 
Rules as well as the direction contained in 
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the letter (Annexure C) dated June 2, 1964, 
be quashed as being illegal, ultra vires and 
void, and that a direction be issued to the 
Union of India and the Forward Markets 
Commission not to interfere with the busi- 
ness of the Company and its members relat- 
ing to non-transferable specific delivery con- 
tracts under or in pursuance of the condi- 
tion (i) contained in the Certificate of Re- 
gistration (Annexure B), dated December 7, 
1963, and the direction in the letter (Annex- 
ure C), dated June 2, 1964. 

The respondents to the writ petition were 
(1) The Union of India through the Secre- 
tary, Ministry of Commerce, and (2) the 
Forward Markets Commission Government 
of India. The said respondents filed a 
conter-affidavit in opposition to the writ peti- 
tion. 

6. It appears from the judgment of 
the learned Single Judge that although some 
arguments regarding the vires of Sec. 14-A 
and Rule 7-A were addressed initially by 
the learned counsel for Messrs. Rajdhani 
Grains and Jaggery Exchange Ltd. and 
others, the final and the only argument that 
was pursued by the said counsel was that 
the condition (ii) contained in the Certificate 
of Registration and the direction issued by 
the Forward Markets Commission through 
its letter, dated June 2, 1964, were beyond the 
powers of the Commission under the provi- 
sion in Section 14-A of the Forward Con- 
tracts Act. By his judgment, dated July 27, 
1967, the learned Judge held that out of the 
three conditions contained in the Certificate 
of Registration, there could be no objection 
to condition @, though any direction given 
pursuant to the said condition would 


bave to satisfy the test as to whe- 
ther it was a lawful direction with- 
in the competency of the Forward Mar- 


kets Commission under the provision in Sec- 
tion 14-A of the Forward Contracts Act or 
not, and that condition (ii) was foreign to 
the scope of the conditions contemplated by 
Section 14-A of the Forward Contracts Act, 
and Form F, to the extent to which it pres- 
ctibed such a condition, would be ultra vires 
the powers of the Central Government inas- 
much as it was inconsistent with Section 14-A 
of the Act. As regards the direction issued 
by the Forward Markets Commission through 
its letter, dated June 2, 1964, the learned 
Judge held that the said direction also was 
beyond the jurisdiction of the Forward Mar- 
kets Commission and was, therefore, of no 
legal validity. In the result, the learned 
Judge allowed the writ petition and declared 
that condition (ii) contained in the Certifi- 
cate of Registration, dated December 7, 1963, 
and the direction contained in the letter, 
dated June 2, 1964, were beyond the powers 
of the Commission. Accordingly, the learned 
Judge restrained the respondents to the writ 
petition from enforcing the. said condition and 
direction against M/s. Rajdhani Grains and 
Jaggery Exchange Limited. The learned 
Judge added that he was not called upon to 
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opinion as to whether M/s. Rajdhani Grains 
and Jaggery Exchange Limited or the writ 
petitioners together should continue to en- 
gage in the business relating to non-transfer- 
able specific delivery contracts in respect of 
groundnut oil or any other commodity. It 
is against the said judgment that the present 
Letters Patent Appeal has been filed by the 
Union of India and the Forward Markets 
Commission. Messrs, Rajdhani Grains and 
Jaggery Exchange Limited, Madan Lal, and 
Budh Parkash, were impleaded as respon- 
dents 1 to 3 respectively in the Letters Patent 
Appeal. 

7. The decision of the learned Single 
Judge was based mainly on the following 
grounds:— 

“(1) that the words “carry on such busi- 
ness” which occur in Section 14-A of the 
Forward Contracts Act mean the manner op 
method of carrying on the business, that the 
conditions in accordance with which Sec- 
tion 14-A requires the business to be carried 
on must, therefore, relate to the manner op 
method of carrying on the business, that 
condition Gi) in the Certificate of Registra- 
tion does not relate to the manner or method 
of carrying on the business, but imposes a 
ban on the carrying on of the business by 
the Association except with the previous ap- 
proval of the Forward Markets Commission 
in any commodity other than the commo- 
dity mentioned in the Certificate of Regis- 
tration, and that the condition (i) is, there- 
fore, not a condition such as is contemplated 
-by Section 14-A, and hence beyond the 
powers of the Forward Markets Commission; 


(2) that the said condition (ii) in ‘the Cer- 
tificate of Registration has also the effect of 
superseding and displacing the statutory pro- 
vision contained in Section 17 (1); 

(3) that the condition Gi) prohibits the 
conduct of forward trading, that in the ab- 
sence of a definition of the expression “for- 
ward trading” in the Act, it must be taken 
to be of the widest amplitude covering the 
entering into every type of forward contract 
dealt with by the Act, that such a sweeping 
prohibition does not amount to a condition 
telating to the manner or method of carry- 
ing on the business of forward contracts, that 
the said condition is, therefore, foreign to the 
scope of the conditions contemplated by Sec- 
tion 14-A of the Forward Contracts Act, and 
that Form F prescribed under Rule 7-A of 
the Forward Contracts (Regulation) Rules is, 
to that extent, ultra vires the powers of the 
Central Government; 


(4) that a restriction on the fundamental 
right of a citizen to carry on a, busin 
guaranteed under Article 19 (1) of the Con- 
stitution of India, would be upheld only if 
it is expressly provided in a statute, and that 
the same cannot be derived by implication, 
and that the power to impose such condi- 
tions should not be implied within the the 
compass of Section 14-A (1) when specific 
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and sufficient powers to control, regulate op 
prohibit forward trading qua areas and com- 
modities have been vested in the Central 
Government under Sections 15, 17 and 18 
of the Act, and there is no reason why the 
Forward Markets Commission which is not 
co-ordinate with but is subordinate to the 
Central Government should be held to have 
been given similar powers; 


(5) that there is ample power with the 
Central Government under Sections 15, 17 
and 18 (1) and (3) of the Act to prohibit the 
entering into non-transferable specific deli- 
very contracts in respect of specified goods 
in the interest of trade and public, and there 
is no reason why the grant of power should 
be duplicated and conferred also upon the 
Forward Markets Commission; 


(6) that while Section 6 of the Act pro- 
vides that when the Central Government ac- 
cords recognition to an Association, it shall, 
in such recognition, specify the goods with 
respect to which forward contracts may be 
entered into by the members of the recogniz- 
ed Association, there is no such provision in 
Section 14-A as regards the specification of 
goods in respect of which forward trading 
can be carried on; and 


(7) that any direction that can be piven 
pursuant to condition (i) in the Certificate of 
Registration must be a lawful direction with- 
in the competency of the Forward Markets 
Commission under the provision in Sec- 
tion 14-A of the Forward Contracts Act,’ 
and that for the reasons given with regard 
to condition (i), the direction given by the 
Forward Markets Commission in the letter 
(Annexure B), dated June 2, 1964, was not 
a lawful direction within the competency of 
the said Commission under the provision in 
Section 14-A of the Forward Contracts Act, 
and hence without any legal validity.” 


It may be stated that in support of the afore- 
said grounds, the learned Judge relied upon 
the decision in Bullion and Agricultural Pro- 
duce Exchange Ltd. v. Forward Markets 
Commission, 1966 AI LJ 449, which dealt 
with an identical question as in the present 
Case. 


8. Shri Radhey Mohan Lal, Jearned 
counsel for the appellants, contended that a 
Certificate of Registration granted under 
Chapter IHA could validly include a condi- 
tion requiring the registered Association not 
to conduct forward trading in any commodi- 
ty other than the commodity specified in the 
Certificate except with the previous approval 
of the Forward Markets Commission, that 
condition (ii) contained in Form F and in the 
Certificate granted to respondent 1 was not 
extraneous or foreign to the provisions in 
Section 14-A and was. quite valid, and that 
the decision of the learned Single Judge as 
well as the decision in the case of Bullion 
and Agricultural Produce Exchange Limited, 
1966 All LJ 447 (supra) were erroneous. 


9. For. a proper appreciation of the 
contention of the learned counsel it is neces- 
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sary to refer briefly to the scheme of the 
Forward Contracts Act and the scope and 
effect of the provisions in Sections 14-A, 15, 
17 and 18 of the Act. The preamble to the 
Act shows that the object of the legislation 
is to provide for the regulation of certain 
Matters relating to forward contracts, the 
prohition of options and goods, and matters 
connected therewith. For the purpose of 
achieving the said object, Chap. II of the Act 
provides for the establishment of a Commis- 
sion called the Forward Markets Commis- 
sion which is to discharge the various func- 
tions enumerated in Section 4, and which is 
for that purpose empowered to exercise the 
powers mentioned in Section 4-A of the Act. 
The said provisions. regarding the establish- 
ment of the Forward Markets Commission 
and its functions and powers are all contain- 
ed in Chapter II of the Act. 


10. Chapter II of the Act, which 
consists of Sections 5 to 14, provides for re- 
cognition of associations which are concerned 
with the regulation and control of forward 
contracts. Such associations which are de- 
sirous of being recognised for the purposes 
of the Act may apply under Section 5 to the 
Central Government, and recognition may be 
granted to them by the Central Government 
under Section 6 of the Act. Upon such 
tecoginition, the recognised associations are 
subject to the Control of the Central Gov- 
ernment as well as the Forward Markets 
Commission in various ways provided in the 
sections in Chapter IM. There may, how- 
ever, be associations which do not apply for 
recognition. Provision has, therefore, been 
made in Chapter III-A, which consists of 
Sections 14-A, 14-B and 14-C, for compul- 
sory registration of all associations,, whether 
recognised or unrecognised. Section 14-A 
provides that no association concerned with 
regulation and control of business relating to 
forward contracts shall, after the commence- 
ment of the Forward Contracts (Regulation) 
Amendment Act, 1960, carry on such business 
except under, and in accordance with, the 
conditions of the Certificate of Registration 
granted under the Act by the Forward Mar- 
kets Commission. Every association which 
was in existence at the commencement of 
the Forward Contracts (Regulation) Amend- 
ment Act 1960, was required to apply for 
registration within six months from the said 
commencement. Section 14-B empowers the 
Forward Markets Commission either to grant 
or refuse a Certificate of Registration to an 
association which applies under Section 14-A. 
Section 14-C applies the provisions of Sec- 
tions 8 and 12-B in Chapter III to such re- 
gistered associations. ; 

11. Chapter IV, consisting of Sec- 
tions 15 to 19, contains general provisions 
regarding forward contracts and options in 
goods. Forward contracts have been broadly 
divided into (1) non-transferable specific 
delivery contracts, (2) transferable specific 
delivery contracts and (3) other forward con- 
tracts commonly referred to as future or 
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hedge contracts. Sections 15 and 17 deal 
with all forward contracts other than non- 
transferable specific delivery contracts. Sec- 
tion 15 provides, inter alia, that the Central 
Government may, by notification, declare the 
section to apply to such goods or class of 
goods and in such areas as may be specified 
in the notification, and thereupon, subject to 
the provisions contained in Section 18, every 
forward contract for the sale or purchase of 
any goods specified in the notification which 
is entered into in the area specified therein 
otherwise than between members of a recog- 
nised association or through or with any such 
member shall be illegal. In other words, 
no forward contract will be allowed to be 
entered into in respect of the commodities 
specified -in the notification under Section 15 
in the area mentioned in the said notification 
except by or through a member of a recog- 
nised association. Section 17 provides, inter 
alia, tbat the Central Government may, by 
notification, declare that no person shall, save 
with the permission of the Central Govern- 
ment, enter into any forward contract for the 
sale or purchase of any goods or class of 
goods specified in the notification and to 
which the provisions of Section 15 have not 
been made applicable, except to the extent 
and in the manner, if any, as may -be speci- 
fied in the notification. Sub-sections (1) and 
(3) of Section 18 deal with non-transferable 
specific delivery contracts, 
provides that the 
Chapter III or Chapter IV 


transferable specific delivery contr. 

party thereto without having to noon 
receive actual delivery to or from the other 
party to the contract or to or from any other 
party named in the contract. Section 18 (3), 


expedient to regulate and control non- - 
ferable specific delivery contracts in SN 
Pa by notification declare that all or any 
e provisions contained i 
ie ae IV shall rou ee 
Classes of non-transferable Specific deliv 
; e 
contracts in such area and in respect of each 
goods or class of goods as may be specified 
c t also specify t 
manner in which and the extent to Which a 
OF et of the said provisions shall so apply. 
Coming now to the co! i 
y ntentio: 
the learned counsel, his argument was ene 
the condition Gi) mentioned in Form F and 
in the Certificate of Registration prohibiting 
the registered association from conducting 
forward trading m any commodity other than 
the: commodity specified in the certificate of 
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Registration except with the previous appro- 
val of the Commission is within the powers 
of the Forward Markets Commission, and 
that it cannot’be said that the imposition of 
the said condition is foreign to and is not 
contemplated by Section 14-A. As already 
stated, Section 14-A (1) prohibits an associa- 
tion concerned with the regulation and con- 
trol of business relating to forward contracts 
from carrying on such business except under, 
and in accordance with, the conditions of a 
Certificate of Registration granted under the 
Act by the Forward Markets Commission. 
As pointed out by Ismail, J., as well as 
Pathak, J., it is obvious that the conditions 
mentioned in Sec. 14-A (1) must be such as 
are related to the “carrying on of the busi- 
ness”. The words “carrying on of the busi- 
ness” can only mean the conduct of the busi- 
ness, i.e., the method or manner of carrying 
on the business. There is no reference to 
any commodity in Section 14-A (1), and it 
does not, refer to carrying on the business re- 
lating to forward contracts in respect of any 
specified commodities. The words “carrying 
on such business” are of wide amplitude and 
they include the carrying on the business re- 
lating to forward contracts in respect of any 
commodity or commodities. They do not, it 
seems to us, contemplate a restriction of the 
business to certain commodity or commodi- 
ties or a probibition against doing such busi- 
ness in respect of other commodities. We 
are, therefore, of the opinion that a condi- 
tion limiting the business to certain commo- 
dity or commodities specified in the Certifi- 
cate of Registration and prohibiting the car- 
rying on of business in respect of other com- 
modity or commodities except with the appro- 
val of the Forward Markets Commission is 
mot contemplated by S. 14-A and is, therefore, 
foreign or extraneous to the same. The in- 
clusion of such a condition in Form F by 
. {means of Rule 7-A and in the Certificate of 
Registration issued in the instant case to 
Messrs. Rajdhani Grains and Jaggery Ex- 
change Limited is thus contrary to and in- 
consistent with the provision in the main 
Section 14-A (1) and has, therefore, to be 
held to that extent to be invalid in law as no 
rule can be made in a manner contrary to 
or inconsistent with the provision in the rele- 
vant section of the Act. 


13. Shri Radhey Mohan Lal pointed 
out that under Section 14-B, it is open to the 
Forward Markets Commission to grant or to 
refuse a Certificate of Registration, and that 
the power to reftise to grant a certificate 
would imply that the Commission can as well 
restrict the Certificate to a specific commo- 
dity or commodities and require the holder 
of the certificate not to carry on the business 
telating to forward contracts in respect of 
any other commodity or commodities with- 
out the previous approval of the Forward 
Markets Commission. There is no force in 
this argument. The provision in Section 14-B 
is not separate from or independent of the 
provision in Section 14-A but is related to it. 
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If we are correct in our view that Sec- 
tion 14-A does not contemplate a restriction 
of the Certificate to any particular commo- 
dity or commodities, the application for a 
Certificate of Registration under Section 14A 
(i) need not mention any commodity or 
commodities, and under Section 14-B the 
Commission, on receipt of that application, 
has only to make such enquiry as it consi- 
ders necessary regading the applicant, and 
in case it is inclined to refuse to grant the 
Certificate asked for it has to do so only 
after giving an opportunity of being heard 
in the matter to the applicant. There is no 
question of any enquiry‘ being made under 
Section 14-B regarding any commodity or 
commodities. 


14, The learned counsel also pointed 
out that in the instant case Messrs. Rajdhani 
Grains and Jaggery Exchange Limited had 
itself asked for registration in mustard seed 
oil cake, and argued that the Forward Mar- 
kets Commission was, therefore, justified in 
granting a certificate of registration in respect 
of mustard seed oil cake only subject to the 
condition that the applicant should not carry 
on business in respect of any other commo- 
dity without the previous approval of the 
Commission. There is no force in this argu- 
ment also. If under the provision in Sec- 
tion 14-A the question of restricting the cer- 
tificate of Registration to certain specified 
commodity or commodities does not arise and 
is foreign to the said provision, it means that 
the Forward Markets Commission has no 
power to restrict the Certificate to certain 
specified commodity or commodities or to 
prohibit the applicant from carrying on busi- 
ness relating to forward contracts in respect 
of other commodities except with the pre- 
vious approval of the Commission. The For- 
ward Markets Commission is a creature of the 
Act, and when the Act does not confer the 
power upon it, it is obvious that it cannot 
claim to have that power merely because the 
applicant mentioned certain specific commo- 
dity in his application. In other words, the 
fact that the applicant specified a commo- 
dity in its application is of no consequence. 


15. The view expressed above regard- 
ing Section 14-A (1) derives support from 
certain circumstances referred to by Ismail, 
J. and Pathak, J. Specific and ‘sufficient 
powers to control, regulate or prohibit for- 
ward trading qua areas and commodities 
have been conferred on the Central Gov- 
ernment under Sections 15, 17 and 18 of the 
Forward Contracts Act, and there is no rea- 
son why the legislature should be held to 
have intended to duplicate the power by con- 
ferring the same on the Forward Markets 
Commission which is not co-ordinate with 
but is subordinate to the Central Govern- 
ment. Under Section 18 (1) and (3) of the 
Forward Contracts Act the Central Govern- 
ment has been given the power to ‘permit or: 
prohibit the entering into non-transferable 
specific delivery contracts in respect of spe- 
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cified goods in the interest of trade and pub- 
lic. To imply the conferment of that power 
on the Forward Markets Commission also 
by Section 14-A (1) would only be to impute 
an intention to the legislature to duplicate 
the power without any valid reason. Fur- 
ther, it has to be noted that while Section 6 
of the Forward Contracts Act which deals 
with recognition of an association provides 
that when the Central Government accords 
recognition to.an association, it shall, in such 
recognition, specify the goods with respect 
to which forward contracts may be entered 
into by the members of the recognised asso- 
ciation, there is no such provision in Sec- 
tion 14-A (1) as regards the specification of 
goods of commodities in respect of which 
forward trading can be carried on. 


16. For all the reasons discussed 
above, we are in respectful agreement with 
the view taken by Pathak, J., in the case of 
Bullion and Agricultural Produce Exchange 
Ltd., 1966 All LJ 449 (supra) and by M. M. 
Ismail, J., in the present case that condition 
(ii) specified in Form F and in the Certifi- 
cate of Registration prohibiting the Associa- 
tion from conducting forward trading in any 


commodity other than the commodities spe- . 


cified in the Certificate except with the pre- 
vious approval of the Commission is extra- 
neous or foreign to the provision in Section 
14-A (1), and is thus ultra vires the powers 
of the Forward Markets Commission and 
hence a nullity. It cannot be disputed that 
any direction that can be given pursuant to 
condition (i) in the Certificate of Registration 
has to be a lawful direction within the com- 
petency of the Forward Markets Commis- 
sion under the provision in Section 14-A (1) 
of the Forward Contracts Act. Therefore, 
for the reasons given with regard to condi- 


tion (ii), the direction given, by the Forward. 


Markets Commission in the letter (Annex- 
ure B), dated June 2, 1964, was not a lawful 
direction within the competency of the said 
Commission under’ the provision in Sec- 
tion 14-A (1), and hence without any legal 
validity. 

17. Shri Radhey Mohan Lal pointed 
out to us that an objection was raised in the 
affidavit filed in opposition to the writ peti- 
tion that Messrs. Rajdhani Grains & Jaggery 
Exchange Limited is not entitled to invoke 
Article 19 of the Constitution of, India for 
the reasons (1) that it is a limited company 
and (2) that the said Article was suspended 
during the Emergency as proclaimed by the 
President of India and the company cannot, 
therefore, move the Court complaining of 
any alleged violation of the said Article 19 
of the Constitution. No such contention ap- 
pears to have been urged before the learned 
Single Judge. In any case, our decision is 
based on an interpretation of the provision 
in Section 14-A of the Forward Contracts 
Act and not on any alleged violation of Arti- 
cle 19 of the Constitution of India, There 
is thus no force in the objection. 
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18. For the foregoing reasons, we 
are of the opinion that the learned Single 
Judge rightly declared that the condition (ii) 
contained in the Certificate of Registration 
dated December 7, 1963, issued to Messrs. 
Rajdhani Grains and Jaggery Exchange 
Limited, and the direction contained in the let- 
ter, dated June 2, 1964, from the Forward 
Markets Commission to the said company 
are beyond the powers of the Commission, 
and rightly restrained the appellants herein 
(respondents in the writ petition) from en- 
forcing the said condition and direction 
against the petitioners in the writ petition. 
The Letters Patent Appeal accordingly fails 
and is dismissed. In the circumstances of the 
case, we make no order as to costs in the 
appeal. : 

ox Appeal dismissed. 
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Roshan Lal Aggarwal, Appellant v. 
Madhusoodan Sharma and others, Respon- 
dents. 

S.A.O. No. 69 of 1971, D/- 21-1-1972, 
against order of Gian Chand Jain, Rent 
Control Tribunal, Delhi, D/- 5-1-1972. 

Delhi Rent Control Act (59 of 1958), 
S. 14 (1) — Bona fide personal necessity — 
Determination of. (Para 8) 

In absence of any oblique motive for 
attempting to evict the tenant no fault can 
be found, if taking into consideration the 
standard of living, the Tribunal were to 
allow requirement of a room for a family 
deity, for the mother and the drawing as 
well ‘as a separate dining room. (Para 8) 

Sultan Singh, for Appellant; H. K. L. 
Sabharwal, for Respondents. 


JUDGMENT :— This appeal under 
Section 39 of the Delhi Rent Control Act, 
1958 (hereinafter referred to as the Act) has 
been filed by the tenant against the appel- 
late judgment and order of the Rent Control 
Tribunal dated 5th January, 1971 by which 
the Tribunal allowed the appeal and revers- 
ing the order of the Additional Controller 
dated 28th February, 1970, finally ordered 
eviction of the tenant-appellant on the 
ground of bona fide personal necessity of 
the landlords mentioned in proviso (e) of 
sub-section (1) of Section 14 of the Act. 

2. The brief facts of the case giv- 
ing rise to the appeal are that the three 
landlords who are owners of the property 
in dispute, instituted a petition against the 
tenant for eviction on the ground. of bona 
fide personal necessity on the allegations 
that two of the landlords had a family of 
8 and 6 members respectively while the 
third landlord Girijesh Kumar Sharma, who 
was temporarily residing in London’ along 
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with his wife, was due to return to Delhi in 
a few months’ time and the mother of the 
landlords was residing with them and they 
had only four rooms in their possession. 
They also stated that their sister along with 
her husband was residing in a small miani 
and the accommodation with them was in- 
sufficient. It had also been urged that one 
of the rooms was being used as a temple. 


3.. The petition was contested main- 
ly on the ground that a three roomed tene- 
ment on the first floor of the property had 
been made available to the landlords and so 
their need stood satisfied and they did not 
have any bona ‘fide necessity to require evic- 
tion. A replication was filed to the written 
statement and the parties proceeded to trial. 


4. The Additional Controller came 
to the conclusion that the accommodation 
available with the landlords including one 
that had fallen vacant during the pendency 
of the proceedings was sufficient for their 
need and hbe dismissed the petition. 


5. On appeal, the Tribunal came to 
the contrary conclusion. Though it held that 
_Girijesh Kumar Sharma, the third landlord, 
had not yet been posted in Delhi and so 
there was no likelihood of his being posted 
here and his requirement could not be 
taken into consideration, the Tribunal has 
accepted the contention of the landlords 
that one of the rooms was needed for a 
temple and that besides the bed rooms for 
the mother and other members of the family, 
a drawing room and a dining room were 
also needed and so it reversed the decision 
of the Additional Controller and ordered 
eviction. 


6. In this second appeal, the Iland- 
lords also filed cross-objections requesting 
that the finding of the Tribunal in refusing 
to take the need of the third landlord into 
consideration was not correct, and should 
be reversed. The respondents also filed an 
application under Section 151 of the Code 
of Civil Procedure along with an affidavit 
of Shri Girijesh Kumar Sharma, in which it 
was inter alia stated that he had resigned 
his job with Glaxo Laboratories and he had 
been relieved of his duties on 29th Septem- 
ber, 1971 and he had left United Kingdom 
for good and had come to stay in the house 
in dispute where his wife had been living 
or she had got a child born in February, 


7. The learned counsel for the ten- 
ant-appellant has strongly assailed the find- 
ings of the Tribunal. He has urged that no 
accommodation ought to have been provid- 
ed for the temple and the mother separate- 
ly and that the family did not deserve to 
have a separate drawing room and a dining 
room and that the accommodation of 7 
rooms was more than sufficient for the 
family of the status of the landlord-respon- 
dents. < 3 

8. I have carefully considered the 
submissions. Having a family deity and a 
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temple in the house is a mode of living with 
high class Hindu families and it all depends 
as to how much respect a family wants to 
show ‘to the family deity. Some persons 
would allot a full separate room; others 
would only allot a partitioned space in a 
room and utilise the remaining space for 
residence; another kind of persons would 
put the deity in a small store or a small 
corner of the kitchen, but it depends on the 
facts and circumstances of each case and 
no fault can be found with the order of the 
Tribunal where it takes into consideration 
the requirement of the deity along with the 
remaining family. This is not to say that 
a landlord is entitled to obtain eviction 
merely for the sake of the family idol, but 
where his need for residence is otherwise 
genuine, the space for the idol can be taken 
into consideration along with the other re- 
quirements of the landlords in the circum- 
stances of each particular case. The Tribu- 
nal has also found that the mother of the 
family needs a room and the family needs 
a drawing room as well as a dining room. 
It again depends on the facts and circum- 
stances of each case and the standard of 
living of the parties and the respect they 


want to show to- the mother as to whether 


the mother would be allotted a separate 
room or she can be requested to live with 
the children. The landlord is entitled to 
make himself more comfortable in his pro- 
perty and he cannot be required to cramp 
himself in the premises for the benefit of 
tenants, if his need is genuine and bona fide, 
that is to say, if he does not have any ob- 
lique motive for attempting to evict the 
tenant. 

% The Tribunal has fixed need for 
a drawing room and a dining room to ‘the 
family. Perhaps the status of the family 
does not require two separate rooms for this 
purpose and I may have accepted need for 
one dining cum-drawing room only instead 
of two separate rooms if I were deciding 
the first appeal, but the second appeal in 
this Court is confined to a substantial ques- 
tion of law and I do not find that the order 
of the Tribunal is perverse or unreasonable 
to warrant interference by this Court. It 
has arrived at a conclusion that the need of 
the landlords is bona fide after taking into 
consideration the entire evidence on record 
and the circumstances of the case and no 
infirmity can be found with the order. 


10. The Tribunal rejected the re- 
quirements of the third landlord. The cross- 
objections in this Court and the application 
and the affidavit filed in this Court show 
that the third landlord has resigned his job 
with the Glaxo Laboratories and has come 
to stay in Delhi permanently and he has 
no intention to go back to the United King- 
dom. Taking this subsequent event into con- 
sideration would have necessitated a remand 
to the Additional Controller to take into 
account the requirements of the third land- 
lord. This would have resulted in an increase 
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of pressure on the accommodation and the 
result of the case would have been the same 
as has been. arrived at by the Tribunal and 
instead of allowing two rooms for drawing 
and dining, the Additional Controller might 
have allotted two rooms for the third land- 
ford and one room as a drawing cum-din< 
ing room. Under the circumstances, the re- 
mand of the case would be futile. 

11. Consequently, I endorse the find- 
jng of the Tribunal that the landlords bona 
fide need the premises in dispute for resi- 
dence of themselves and the members of 
their family and the order of the Tribunal 
is’ correct. : 

12. The tenant present in Court has 
undertaken to vacate the premises on or be- 
fore 3ist July, 1972 and he has prayed that 
fhe order for eviction be not executed till 
then. The undertaking has been accepted. 

13. As a result, I dismiss the appeal 
subject to the modification that the order 
for eviction will not be executable till 31st 
July, 1972 in view of the undertaking of 
the tenant-appellant. In the circumstances of 
the case, the parties are left to bear their 


own costs. , 
Order accordingly. 





AIR 1973 DELHI 9 (V 60 C 3) 
fa V. S. DESHPANDE, J. © 


Jagan Nath, Appellant v. Abdul Aziz 
and others, Respondents. 

S.A.O. No. 149 of 1971, DJ- 28-4-1972, 
against order of Gian Chand Jain, Rent 
Control Tribunal, Delhi, D/- 30-4-1971. 

Index Note:— (A) Delhi Rent Control 
‘Act (59 of 1958), S. 16 (2) — Lawful sub- 
tenant — ‘Consent im writing’ of landlords 
» What constitutes. 

Brief Note:— (A) To constitute ‘con- 
sent in writing of landlords’ within Sec. 16 
(2) it is sufficient if the consent is actually 
available in writing so that it can be read. 
It need not be signed. AIR 1955 SC 812 and 
AIR 1963 SC 1685, Relied on. (Para 7) 

Further, the consent may be express or 
implied. Either would be sufficient provided 
that it is in writing. (Para 

Therefore, where the landlords accepted 
the statement of the counsel of the tenants 
implying their- consent to the sub-tenancy 
and the statements formed the basis of the 
consent decree in eviction suit, the state- 
ments would amount to ‘writing’ and the ac- 
ceptance of the statement of the counsel of 
the tenants was sufficient as such consent. 
It was not necessary for the landlords to 
say in so many words that they consented 
to the sub-tenancy. (Para 7) 


Index Note:— (8) Delhi Rent Control 
Act (59 of 1958), S. 17 @) — Notice of 
' creation of sub-tenancy — Landlord who 
a a e wer 
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has accepted the sub-tenancy in the com- 
promise which formed the basis of consent 
decree in suit for eviction of tenant, is es- 
topped, in an application filed by sub-tenant 
under Section 18, from raising the plea of 
Yack of notice under Section 17 (2) — Con- 
sent decree operates as res judicata. (X- 
Ref:— S. 18)—(X-Ref:— Civil P. C. (1908), 
S. 11 and O. 23, R. 3) — (X-Ref:— Evi- 
dence Act (1872), S. 115). 


Brief Note:— (B) The object of the giv- 
ing of notice under Section 17 (2) is to 
make aware the landlord of the claim made 
by the sub-tenant. The notice has to be 
given by the sub-tenant to the landlord 
merely for the benefit of the landlord. The 
landlord can waive the notice either by 
agreeing at the creation of the sub-tenancy 
that no such notice need be given or by 
subsequently failing to object to the sub- 
tenancy on the ground of lack of notice. 
The provisions of law which exist only for 
the benefit of a person or a class of persons 
can be waived by the beneficiaries. Such 
beneficiaries can be estopped thereafter from 
invoking the statutory benefit in their 
favour. Therefore, no public policy is con- 
travened if the landlords consent in writing 
to the sub-tenancy. Ss. 17 (2) and 17 (3) 
do not therefore, protect the landlords 
against themselves. (Case law discussed). 

(Paras 9, 11, 12) 


Tt is true that the notice under S. 17 (2), 
is to be given after the commencement of 
the Act. But if the landlord agrees to dis- 
pense with such notice even before the com- 
Mencement of the Act, then the notice can 
be waived by the landlord even before the 
occasion to give it arises. Therefore, where 
the landlords were themselves parties to the 
agreement in ejectment suit accepting the 
sub-tenancy and also to the consent decree 
passed before the coming into force of the 
Act, it would be a pointless formality for 
the sub-tenant to give them a notice under 
Section 17 (2). A consent decree has to all 
intents and purposes the same effect as res 
judicata as a decree passed in invitum. The 
estoppel of the landlords by their conduct 
and also by res judicata can, therefore, ope- 
Tate against the landlords. AIR 1954 SC 82 
and AIR 1955 SC 812 and AIR 1956 SC 346, 
Rel. on. (Paras 9, 13) 


Index Note:— (©) Delhi Rent Control 
Act (59 of 1958), S. 18 — Application under 
— Where the compromise between the land- 
ford and tenant accepting swb-temamcy itself 
shows that there were two sub-tenants and 
there is nothing fo show that persons in 
occupation were in separate possession of 
specified portions of premises, application 
under Section 18 cannot be dismissed om the 
ground that the sub-tenant failed to prove 
his exclusive possession of the whole of the 
premises. The presumption under Section 45, 
T. P. Act is that they were all in joint pos- 
session of the whole of the premises. (X= 
Ref:— T. P. Act (1882), S. 45). (Para 19) 
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Brief Note:— (C) It is only when a 
partition by metes and bounds is effected 
that the unity of possession among the joint 
tenants and the tenants in common is des- 
troyed and it is only thereafter that each 
such tenant is in separate possession of his 
specified portion of the property. Till such 
a partition each of them is in possession of 
the whole of the property without exclud- 
ing the others inasmuch as each of them 
has the same right to the possession of the 
whole property. (Para 19) 
Cases Referred: Chronological Paras 
AIR 1971 Delhi 98 = ILR (1970) 1 

Delhi 748, Batoo Mall v. Rameshwar 


Nath p 
ILR (1971) 1 Delhi 504, Jagdish Chan- 
der Bhalla v. Lakshaman Swarup 11 
(1971) S.A.O. No. 83-D of 1965, DJ- 
22-11-1971 = ILR (1972) 1 Delhi 
408, Ram Rattan Bhanot v. Faqir 


Chand 
1964 AC 993 = (1964) 1 All ER 300, 
Kok Hoong v. Leong Kweng Mines 


Lid. 
AJR 1963 SC 1685 = 1964-3 SCR 164, 

Union of India v. A. I.. Rallia Ram 7 
AIR 1959 SC 689 = (1959) Supp 2 

SCR 217, Waman Shriniwas Kini v. 

Ratilal Bhagwandas and Co. 12 
AIR 1956 SC 346 = 1956 SCR 72, 

Raja Sri Sailendra Narayan Bhanja 

Deo v. State of Orissa . 13 
AIR 1955 SC 812 = 1955-2 SCR 857, 

Jugal Kishore Rameshwardas v. Gool- 

bai Hormusji 7 
AIR 1954 SC 82 = 1953 SCT 693, 

Sunderabai v. Devaji Shankar Desh- 

pande 13 
. AIR 1954 SC 352 = 1958-1 SCR 99, 


Shankar Sitaram Sontakke v. Bal- 

krishana Sitaram Sontakke 13 
AIR 1928 Oudh 384 = 5 Oudh WN 

646, Ram Udit v. Sheo Harakh 16 


G. L. Seth, for Appellant; N. D. Bali, 
for Respondent. 


JUDGMENT :— After the prayer of 
the landlords Abdul Aziz and Mohammad 
Usman (respondents herein) for the eviction 
of the tenants Gyan Chand and Neb Raj 
from the premises in dispute was disallowed 
and standard rent was fixed at Rs. 100/- per 
month at the instance of the tenants by the 
trial Court, Civil Appeal No. 321 of 1954 
was filed by the landlords. On 31-12-1954 
the counsel for the tenants stated as fol- 
lows.— 

The tenants would be paying rent at 
Rs. 166/- per month. The disputed premises 
were in the occupation of Daulat Ram Dogal 
Mal and Jagan Nath as sub-tenants and Neb 
Raj as tenant. The tenants undertook not to 
bring into the premises any new sub-tenants 
either in place of the present ones or other- 
wise. . 
Counsel for the landlords stated that he ac- 
cepted the above statement of the counsel 
for the tenants. 
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2. In view of the above statements, 
the appellate Court passed a decree in 
favour of the landlords for Rs. 1650/- (at 
the enhanced rate of rent) in place of a de- 
cree for Rs. 1000/- which had been passed 
by the trial Court (at the reduced rate of 
rent of Rs. 100/- per month). The tenants 
were also ordered to pay to the landlords 
future rent at the higher rate. The Court 
also’ recorded that the names of the exist- 
ing occupants were given by the counsel fo 
the tenants who undertook not to put in 
any one else in the premises either as ten- 
ants or, sub-tenants and that if they were 
to do so, they would be liable to ejectment. 

3. The landlords, however, again 
applied for the eviction of the tenants with- 
out impleading the sub-tenants who had 
been accepted as such by the landlords by 
the compromise of 31-12-1954. An order of 
eviction was obtained by the landlords 
against the tenants only on 31-12-1963. The 
landlords then obtained the permission of 
the Competent Authority under Section 19 
of the Slum Area (Improvement and Clear- 
ance) Act, 1956 to execute the order of evic- 
tion again without impleading the sub-ten- 
ants. At this stage, Jagan Nath (appellant 
herein) applied under Sections 16 and 18 of 
the Delhi Rent Control Act, 1958 (herein- 
after called the Act) stating that he, who 
was formerly a lawful sub-tenant under Sec- 
tion 16 of the Act, had become a tenant of 
the premises under Section 18 of the Act and 
that he was not liable to be evicted from 
the premises in view of the compromise de- 
cree of 1954 and because he was not a 
party to the proceedings taken by the land» 
lords against the tenants. 

4, Jagan Nath’s application was dis- 
missed by the Controller and the dismissal 
was upheld by the Rent Control Tribunal 
on two grounds, namely:— -> 


(1) Assuming that he was a lawful sub- 
tenant of the premises because of the com- 
promise of 31-12-1954, he did not become 
the tenant of the premises under Section 18 
(1) of the Act because he had not given a 
notice to the landlords within six months of 
the commencement of the Act as required 
by Section 17 (2), and ; 

(2) That he failed to prove that he wag 
in exclusive possession of the whole of the 
premises. ; 

5. The question for decision in this 
second appeal by Jagan Nath centers round 
the effect on the rights of the parties’ of the 
compromise decree of 31-12-1954. The effect 
may be considered from three different as- 
pects, 

6. Firstly, under Section 16 (2) of 
the Act Jagan Nath could not be regarded 
as a lawful sub-tenant unless the premises 
were sub-let either in whole or in part to 
him by the then tenants after obtaining the 
consent “in writing” of the landlords. 

7. The meaning of the words “in 
writing” would appear to be the same as 
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the meaning of the word “written” in Sec- 
tion 2 (a) of the Arbitration Act which de- 
fines an arbitration agreement to mean “a 
written agreement” etc. In construing the 
latter, the Supreme Court has held that 
“written” does not mean “signed” by the 
parties. It does not also mean that a formal 
‘document was executed by the parties (Jugal 
Kishore Rameshwardas v. Mrs. Goolbai 
Hormusji, 1955-2 SCR 857 = (AIR 1955 
SC 812) and Union of India v. A. L. Rallia 
Ram, 1964-3 SCR 164 = (AIR 1963 SC 
1685).) It is sufficient if the agreement be- 
tween the parties is actually available in 
writing -so that it can be read. In the pre- 
sent case, the statements of the counsel of 
ithe tenants and the landlords were record- 
ed by the appellate Court and formed the 
basis of the consent decree. The statements, 
‘therefore, amounted to “writing”. When the 
tenants asserted that Jagan Nath and ano- 
ther were their sub-tenants and that they 
lived in the house along with Neb Raj, the 
tenant, it was open to the landlords to deny 
ito give their consent in writing to the sub- 
tenancy. But the landlord accepted the state- 
ment of the counsel of the tenants implying 
their consent to the sub-tenancy. 


Consent may be express or implied. 
Either would be sufficient provided that it 
is in writing. It was not necessary for the 
landlords to say in so many words that 
they consented to the sub-tenancy. Their 
acceptance of the statement of the counsel 
of the tenants was sufficient as such consent. 
For, the tenants agreed to pay rent at 
Rs. 166/- per month instead of Rs. 100/- 
which had been fixed by the trial Court as 
standard rent. The tenants would not have 
agreed to pay the enhanced rent if the 
landlords had not agreed to the occupation 
of the premises by the sub-tenants. Each 
statement, therefore, was consideration for 
the other and thus formed a valid agreement 
between the parties. I am of the view, there- 
fore, that Jagan Nath became a lawful sub- 
tenant of the premises on 31-12-1954 under 
Section 16 (2) of the Act because of the 
“consent in writing” of the landlords. 





8. Secondly, the conduct of the land- 
lords operated as an estoppel. Because the 
landlords agreed to recognise Jagan Nath 
and another as lawful sub-tenants, the ten- 
ants who had induced them as sub-tenants 
agreed to pay rent to the landlords at the 
enhanced rate. The tenants thus changed 
their position to their disadvantage acting’ on 
the representation made by: the landlords 
that they accepted Jagan Nath and another 
as lawful sub-tenants. The landlords also 
accepted the benefit under the agreement 
when the Additional District Judge Shri Y. 
L. Taneja passed a decree for Rs. 1650/- at 
the enhanced rate of rent in favour of the 
landlords :in place of the original decree of 
Rs. 1000/- at the lower rate of rent. Under 
Section 115 of the Evidence Act and also 
according to the wider principle of estoppel 
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by conduct therefore, the landlords were 
estopped from asserting later that Jagan 
Nath was not a lawful sub-tenant occupy- 
ing the premises with the consent of the 


~ Jandlords in writing. Another fact of the 


fame principle of estoppel by conduct is 
that the landlords approbated the agreement 
on 31-12-1954 and derived benefit there- 
under. They cannot therefore, be allowed to 
reprobate the same agreement now and to 
take the stand that Jagan Nath was not a 
lawful ' sub-tenant. 


9. Under Section 17 (2) of the Act, 
however, a lawful sub-tenant was required 
to give notice to the landlord of the creation 
of the sub-tenancy within six months of the 
commencement of the Act. The Act came 
into force on 9-2-1959. No notice of sub- - 
tenancy was given by Jagan Nath to the 
landlords thereafter. The Controller and the 
Rent Control Tribunal regarded this as a 
fatal lacuna in the title of Jagan Nath to 
become a lawful sub-tenant. They, however, 
did not consider at all the effect of the com- 
promise of 31-12-1954 before reaching this 
conclusion. It appears to me that the object 
of the giving of notice under Section 17 (2) 
is to make the landlord aware of the claim 
made by the sub-tenant: This gave the land- 
lord an opportunity to contest the claim. If 
he did so, the Controller had to decide the 
dispute between the landlord and the sub- 
tenant under Section 17 (3). The duty im. 
posed on the sub-tenant by Section 17 (2) 
and the right conferred on the landlord by 
Section 17 (3) were thus both enacted purely 
for the benefit of the landlord. An analogy 
will help. Notice of the termination of ten- 
ancy by the landlord has to be given under 
Section 106 of the Transfer of Property Act 
purely for the benefit of the tenant. 


In Batoo Mal v. Rameshwar Nath, AIR 
1971 Delhi 98, a Division Bench of this 
Court held that it was open to the tenant 
to waive such notice. He could do so either 
by initially agreeing that his tenancy would 
be terminable without notice or later by 
conduct by failing to object to eviction pro- 
ceedings by the landlord though not preced- 
ed by such notice. Just as the notice under 
Section 106 of the Transfer of Property Act 
had to be given by the landlord for the 
benefit of the tenant, the notice under Sec. 
tion 17 (2) of the Act has to be given by 
the sub-tenant to the landlord merely for 
the benefit of the landlord. The landlord 
can waive the ‘notice either by agreeing at 
the creation of the sub-tenancy that no such 
notice need be given or by subsequently 
failing to object to the sub-tenancy on the 
ground of lack of notice. The question is 
whether the landlords waived the necessity 
of notice by the agreement of 31-12-1954, 
By that agreement, the landlords not only 
consented in writing to Jagan Nath becom- 
ing a lawful sub-tenant but also invited a 
decree of the Court recording the said 
agreement. 
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Sub-sections (2) and (3) of Section 17 
can be analysed into the following require- 
ments, namely:— 


(1) Notice of the creation of the sub- 
tenancy by the sub-tenant to the landlord; 

(2) Denial of the sub-tenancy by the 
landlord; and 


(3) Decision of the dispute by the Con- 
troller. 


Notice to the landlords of the creation of 
the sub-tenancy was given by the agreement 
of 31-12-1954 itself. Notice means commu- 
nication or knowledge. The landlords knew 
of the creation of the sub-tenancy because 
they themselves consented to its creation in 
writing in the presence of the Court. This 
is to be distinguished from the requirements 
of Section 16 (2). For, under Section 16 (2) 
the tenant or the sub-tenant may merely 
allege that the premises were sub-let with 
the consent in writing of the landlord. It 
is only when notice under Section 17 (2) is 
given to the landlord that this allegation is 
made known to the landlord. Therefore, the 
agreement of 31-12-1954 was not merely 
an allegation within the meaning of Section 
16 (2) but also a communication of the 
same to the landlord and acceptance of the 
same by him. It is true that the notice under 
Section 17 (2) is to be given after the com- 
mencement of the Act. But if the landlord 
agrees to dispense with such notice even be- 
fore the commencement of the Act, then the 
notice can be waived by the landlord even 
before the occasion to give it arises. 


In the present case, the Iandlords must 
be held to have so waived the giving of the 
notice by the sub-tenant Jagan Nath even 
before the occasion for giving the notice 
arose. When the landlords were themselves 
parties to the agreement of 31-12-1954 and 
also to the consent decree, it would be a 
pointless formality for the sub-tenant to 
give them a notice under Section 17 (2). 
For, even if the landlords wanted to deny 
the sub-tenancy, they were estopped from 
doing so. For, the only object of the notice 
was to enable the landlords to deny the 
sub-tenancy. But such denial was not avail- 
able to the landlords because of the agree- 
ment of 31-12-1954. Thirdly, the only right 
of the landlord was to get the dispute ad- 
judicated on by the Controller. The con- 
sent decree of 31-12-1954 was already bind- 
ing on the landlords and the tenants. The 
sub-tenant Jagan Nath claimed through the 
tenants. He was, therefore, entitled to the 
benefit of the ‘compromise decree on the 
principle underlying Section 11 of the Code 
of Civil Procedure. The Controller was, 
therefore, barred by res judicata from again 
adjudicating on the status of Jagan Nath. 
Therefore, all the three elements of sub-sec- 
tions (2) and (3) stated above were fulfilled 
by the agreement of 31-12-1954. Therefore, 
on the special facts of this case, no further 
compliance with sub-sections (2) and (3) of 
Section 17 of the Act was possible. Sub- 
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sections (2) and (3) of Section 17 must there- 
fore, be deemed to have been complied with, 
For, the requirements of sub-sections (2) 
and (3) of Section 17 are themselves sub- 
ject to the effect of the compromise of 31- 
12-1954 and the res judicata arising out: of 
the consent decree based on it. 


10. It is arguable for the landlords, 
however, that the sub-tenant was bound to 
comply with the provisions of Section 17 
(2) of the Act and that he cannot plead 
either the compromise or the compromise 
decree as an excuse for non-compliance with 
it. For, there can be no estoppel against 
a statute. The stark phrase that there can 
be no estoppel against a statute is, however, 
only a partial statement of the Jaw and is, 
therefore, liable to cause much misunder- 
standing. In two Division Bench decisions of 
this Court, namely, Battoo Mal v. Rame- 
shwar Nath, ILR (1970) 1 Delhi 748 = 
(AIR 1971 Delhi 98) and Ram Rattan Bha- 
not v. Faqir Chand, S.A.O. 83-D of 1965 
D/- 22-11-1971 (Delhi), it was observed that 
there are two kinds of legislative provisions, 
namely:— 

(1) those based on public policy, and 

(2) those enacted only for the benefit of 
@ person or a class of persons, 


It is often said that there can be no 
estoppel against a statute based on grounds 
of general public policy. As pointed out by 
Lord Radcliffe in Kok Hoong v. Leong 
Pes Mines, Lid, 1964 AC 993 at p. 


“A principle as widely stated as this 
might prove to be rather an elusive guide 
a more direct test to apply........ 8 
is to ask whether the law that confronts the 
estoppel can be seen to represent a social 
policy to which the Court must give effect 
in interests of the public generally or some 
section of the public, despite any rules of 
evidence as between themselves that the 
parties may have created by their conduct 
or otherwise General social policy 
does from time to time require the denial 
of legal validity to certain transactions by 
certain persons. This may be for their own 
protection............ or for the protection of 
In all such cases there is 
no room for the application of another gene- 
ral and familiar principle of the law that 
a man may, if he wishes, disclaim a statu- 
tory provision enacted for his benefit, for 
what is for a man’s benefit and what is fog 
hbis - protection are not synonymous terms.” 

11. Briefly, those provisions of law 
which are meant to protect a person or a 
class of persons even against his or theip 
own voluntary acts cannot be defeated by 
a plea of estoppel (Jagdish Chander Bhalla 
v. Lakshaman Swarup, ILR (1971) 1 Delhi 
504 reviewing the Supreme Court decisions 
on the point). But those provisions of law 
which exist only for the benefit of a person 
or a class of persons can be waived by the 
beneficiaries. Such beneficiaries can be estop- 
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ped thereafter from invoking the statutory 
benefit in their favour. 


12. Sections 17 (2) and 17 (3) of the 
Act expressly contemplate consent in writ- 
ing by the landlord to the creation of sub- 
tenancy. Unlike the Bombay Hotel and 
Lodging House Rates Control Act, 1947, 
considered by the Supreme Court in Waman 
Shriniwas Kini v. Ratilal Bhagwandas and 
Co., (1959) Supp 2 SCR 217 = (AIR 1959 
SC 689), there is no absolute prohibition of 
subletting in the Delhi Rent Control Act, 
1958. Sections 17 (2) and 17 (3) do not, 
therefore, protect the landlords against them- 
selves. No public policy is contravened 
therefore, if the landlords consent in writ- 
ing to the sub-tenancy. The compromise and 
the decree based on it are, therefore, valid. 
The estoppel of the landlords by their con- 
duct and also by res judicata can, there- 
fore, operate against the landlords. 


13. So long as a consent decree has 
not been set aside, it is as binding on the 
parties as is a decree in invitum. As observ- 
ed by the Supreme Court in Sunderabai v. 
Devaji Shankar Deshpande, AIR 1954 SC 
82, Section 11 of the Civil Procedure Code 
does not apply in terms to consent decrees. 
For, it cannot be said that such a decree 
decides a matter in issue between the parties. 
But a consent decree has to all intents and 
purposes the same effect as res judicata as 
a decree passed in invitum, (see also Shan- 
kar Sitaram Sontakke v. Balkrishana  -Sita- 
ram Sontakke, 1955-1 SCR 99 = (AIR 1954 
SC 352) and Raja Sri Sailendra Narayan 
Bhanja Deo v. The State of Orissa, 1956 
SCR 72 = (AIR 1956 SC 346).). 

14, While dismissing the application 
of Jagan Nath under Sections 16 and 18 of 
the Act, the learned Controller and the Rent 
Control Tribunal failed to consider the 
three effects of the consent decree of 31-12- 
1954, namely:— : 

(1) that it amounted to a consent in 


writing of the landlords to the creation of . 


sub-tenancy under Section 16 (2), 

(2) that it estopped the landlords from 
raising the plea of lack of notice under Sec- 
tion 17 (2), and 

(3) that it operated as res judicata be- 

tween the parties. 
Under Section 25 of the Act, persons claim- 
ing under the tenant are liable to be evicted 
from the premises along with the tenant. 
But Section 25 is “subject to the provisions 
of Section 18”. Jagan Nath became a tenant 
of the premises when the tenancy of the 
original tenants was determined by the order 
for eviction passed against them. He could 
not, therefore, be evicted in execution of an 
order of eviction passed against the original 
tenants as he was not a party to the eviction 
proceedings against the tenants. 


Alternatively, Jagan Nath had an inde- 
pendent title to the premises in the sense 
that the statutory tenancy obtained by him 
under Section 18 was not dependent on the 
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title of the original tenants but was inde- 
pendent of it. According to the proviso to 
Section 25, therefore, Jagan Nath was not 
liable to be evicted from the premises in 
execution of the eviction order against the 
original tenants. The dismissal of the appli- 
cation of Jagan Nath by the Controller, 
therefore, affected the substantial right of 
tenancy of Jagan Nath. It was, therefore, 
an order “under the Act” within the mean- / 
ing of Section 38 (1) of the Act from which 
an appeal lay to the Rent Control Tribunal. 
Similarly, the order of the Rent Control 
Tribunal dismissing Jagan Nath’s application 
involved “substantial questions of law” with- 
in the meaning of Section 39 (2) of the Act 
giving rise to a second appeal to the High . 
Court for the same reason, namely the fail- 
ure to consider the various effects of the 
consent decree of 31-12-1954 on the rights 
of the parties. 


15. The second premises on which 
the Controller and the Rent Control Tribu- 
nal proceeded was that Jagan Nath did not 
prove that he was in exclusive possession of 
the whole of the premises. The reasoning of 
the learned Controller and the Tribunal was 
that on the date of the compromise decree 
ie. 31-12-1954 not only Jagan Nath but 
others were also in occupation of the pre- 
mises. They, therefore, concluded that Jagan 
Nath must have been in occupation of only 
a specified portion of the premises while 
other specified portions must be in occupa- 
tion of other persons. This reasoning is not 
countenanced by law. 


16. On 31-12-1954, Neb Raj as ten- 
ant and Jagan Nath and another as sub- 
tenants were in occupation of the premises. 
Though the title or interest of a tenant is 
superior to that of a sub-tenant, the tenant 
and the sub-tenant are in the same position 
with regard to possession. It is true that as. 
distinguished from the licence, a tenant is 
entitled to exclusive possession. This only 
means that a licencee cannot exclude as a 
matter of right the licensor from the pre- 
mises. It also means that a tenant can ex- 
clude the landlord and a sub-tenant can 
exclude the tenant from the premises as a 
matter of right. But there is nothing in Jaw 
to prevent the landlord and the tenant or 
the tenant and the sub-tenant from agreeing 
that both of them would be in possession of 
the whole cf the premises. The definition 
of a lease in Section 105 has got only two 
essential elements, namely:— 


_ (I) That it is a transfer of a right to 
enjoy immoveable property, and 
(2) That the transfer is in consideration 
of the price paid or promised. 


According to the second paragraph of 
Section 107 of the Transfer of Property Act, 
a monthly lease can be made by an oral 
agreement accompanied by delivery of pos- 
session. It is not, however, necessary ‘that 
such delivery of possession. to the sub-ten- 
ant must mean that no other person would 


"14 Delhi [Prs. 16-20] 


remain in occupation of the premises. On 
the contrary, a lease can be granted to more 
than one person as joint tenants or co-fen- 
ants. The tenants may even agree that the 
landiord also should continue in joint pos- 
session or common possession with the ten- 
ants (particularly when they are relations 
like Jagan Nath who is a brother of Neb 
Raj) provided that the right to joint occu- 
pation or common occupation of the ten- 
` ants is such that the tenants cannot be ex- 
cluded from such joint or common posses- 
sion of the landlord. In the present case, 
the compromise of 31-12-1954 itself shows 
that there were two sub-tenants, namely, 
Jagan Nath and another. There is nothing 
to show that any particular part of the pre- 
mises was in the occupation of Jagan Nath 
and another part in the occupation of the 
other sub-tenant. f 

Similarly, the original lease granted to 
Gyan Chand and Neb Raj also does not 
show that they were in occupation of sepa- 
Tate portions in the premises. In the absence 
of any evidence to the contrary, the pre- 
sumption arising under Section 45 of the 
Transfer of Property Act is that the inte- 
rests of two tenants and later of the two 
sub-tenants were equal. This does not mean 
that each of them was in separate posses- 
sion of specified half portions of the pre- 
mises. On the contrary, each of them was 
entitled to the possession of the whole of 
the premises jointly with the other. For in- 
stance, if one of the vendees of a pre- 
emptible sale is a co-sharer, then his share 
would be free from pre-emption only if it 
is separately specified in the sale-deed. But 
if the sale-deed does not-contain any speci- 
fication of the shares acquired by each of 
the vendees, then the vendee who is a co- 
sharer loses his preferential right and the 
whole property is liable to pre-emption in- 
cluding the interest of the vendee who is a 
co-sharer (Ram Udit v. Sheo Harakh, AIR 
1928 Oudh 384). 

17. In 32, Halsbury’s Laws-of Eng- 
land 332, in paragraph 517, the nature of 
the interest and possession of each of the 
joint tenants is described as follows:— 


“Nature of joint tenant’s interests.— 
Each joint tenant has an identical interest 
in the whole land and every part of it. The 
title of each arises by the same act. The 
interest of each is the same in extent, nature 
and duration. In the case of freeholds, the 
seisin, and, in the case of leaseholds, the 
possession, is vested in all; none holds any 
part to the exclusion of the others. At com- 
mon law the interest of each must vest at 
the same time. These are the four unities 
of title, interest, possession and time; but 
in joint tenancy arising by limitations under 
the Statute of Uses, or under devises by 
will, the fourth unity was not essential, and 
the interests of the various joint tenants 
might vest at different times.” 


18. At common law and prior to the 
change effected by statutes in England, the 
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position regarding tenancy in common in 
respect of the unity of possession was the 
same as it was in respect of a joint 
tenancy. This is stated in the same volume 
of Halsbury’s Laws of England at page 341 
as follows:— 


“Tenancy in common resembled joint 
tenancy in matters depending on unity of 
possession. The occupation was undivided, 
and neither owner could claim a separate 
part save by obtaining partition. One tenant 
in common who received more than his 
share of the rents and profits was liable to 
account to the others, and a tenant in com- 
mon would be restrained by injunction from 
destructive waste.” 


19. It is only when a partition by 
metes and bounds is effected that the unity 
of possession among the joint tenants and 
the tenants in common is destroyed and it 
is only thereafter that each such tenant is 
in separate possession of his specified por-|: 
tion of the property. Till such a partition 
each of them is in possession of the whole 
of the property without excluding the others 
inasmuch as each of them has the same 
right to the possession of the whole property. 
In this state of law, it was not right for the 
Controller and the Rent Control Tribunal 
to insist that Jagan Nath must show that 
he was in exclusive possession of the whole 
of the premises. Since he was the only 
person resisting the execution of the order 
for eviction, he may be in fact in such ex- 
clusive possession. But in law he was entitl- 
ed to the possession of the whole of the 
premises as one of the two sub-tenants in- 
asmuch as in the compromise of 31-12-1954 
there is no indication that the persons in 
occupation were in separate possession of 
specified portions of the premises. In the 
absence of any such indication to the con- 
trary, the presumption was that they were 
all in joint possession of the whole of the 
premises. The Controller and the Rent Con- 
trol Tribunal were not justified, therefore, 
in proceeding on the presumption that mere- 
ly because Jagan Nath and some other per- 
son were in occupation of the premises, 
Jagan Nath could not have been in the 
occupation of the whole of the premises but 
must have been in the occupation of only 
a specified portion thereof. The presump- 
tion, on the other hand, is that he was in 
joint occupation of the whole of the pre- 
mises. The second premise thus also fails. 


20. The appeal is, therefore, allow- 
ed. The orders of the Controller and the 
Rent Control Tribunal are set aside. The 
landlords respondents shall not be entitled 
to execute the order of eviction obtained 
by them against the former tenants in res- 
pect of the premises against the appellant 
Jagan Nath who became the tenant of the 
premises when the landlords obtained an 
order of eviction against the tenants thereby 
terminating the tenancy of the original ten- 
ants. The tenancy of Jagan Nath in respect 
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of the premises is to be on the same terms 
and conditions as that of Gyan Chand and 
Neb Raj in view of Section 18 (1) of the 
Act. While Jagan Nath expressly based his 
claim on the compromise decree in para- 
graph 3 of his application under Sections 
16 and 18 of the Act, the landlords falsely 
denied paragraph 3 of the application as 
absolutely wrong. The landlords were also 
not justified in not joining Jagan Nath as a 
party to the application for eviction against 
the tenants after having known that Jagan 
Nath had become a lawful 
virtue of the compromise decree of 31-12- 
1954. The landlords shall pay the costs in- 
curred by Jagan Nath throughout, in the 
Court of the Controller, that of the Rent 
Control Tribunal and in this Court. 


Appeal allowed. 
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i Union of India, Appellant v. M/s. Rishi 
Raj and Co., Delhi, Respondent. 


F. A. O. No. 3_of 1972, Dj- 26-4-1972, 


against order of R. K. Sain, S. J. ist Class, 
Delhi, D/- 10-11-1971. 
(A) Limitation Act (1963), Article 


137 — No period of limitation is prescrib- 
ed under the Limitation Act for an appli- 
cation under Section 20, Arbitration Act 
and such application is mot governed by 
Art. 137. (X-Ref:— Arbitration Act, 1940, 
Section 20). AIR 1969 SC 1335 and F.A.O. 
No. 63 of 1968, D/- 15-9-1971 (Delhi), Re- 
lied on; AIR 1970 SC 209, Referred to; 
Case law discussed. @ara 8) 


Œ) Limitation- Act (1963), Art. 137 — 
Though the Act prescribes no limitation for 
an application under Section 20, Arbitration 
Act and even assuming that Art. 137 gov- 
erns such application the parties cam pres- 
cribe the period of limitation or restrict 
such period by muteal consent and such 
restriction is valid. (X-Ref:— Arbitration 
Act, 1940, S. 20). AIR 1960 Punj 236 (FB), 
Relied on. @ara 10) 


(©) Arbitration Act (1940), Section 20 
— Where the Government terminated the 
contract, the admission by the contractor of 
Government’s claim for extra expenditure 
incurred by it in getting the work executed 
by other contractors cannot estop the con- 
tractor from. challenging the claim and seek- 
ing arbitration regarding it under the arbi- 
tration clause. (X-Ref:—- Evidence Act, Sec- 
tion 115). ATR 1965 SC 1055, Relied on. 
@ara 13) 
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232, Mahd. Usman v. Union of 
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AIR 1969 SC 1335 = (1970) 1 SCR 
51 = 1969 Lab IC 1538, Town 
Municipal Council, Athani v. Pre- 
siding Officer, Labour Court, Hubli 
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154, Gyarsi Bai v. Dhansukh Lal 13, 
AIR 1960 Punj 236 = 62 Punj LR 
273 (FB), Pearl Insurance Co. v. 
Atma Ram 10 
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Sha Mulchand and Co. Ltd. 
Jawahar Mills Ltd. . 
AIR 1933 PC 63 = 1933 Mad WN 
190, Hansrai Gupta v. Official Liqui- 


dator 
(1883) ILR 7 Bom 213, Bai Manekbai 
- Vv. Manekji: Kavasji 
A. B. Sahdria,: for Appellant; 
Gupta, for Respondent. 


JUDGMENT :— he respondent herein 
M/s. Rishi Raj and Company filed an appli- 
cation in the Court of the Subordinate 
Judge, 1st Class, Delhi, under Section 20 of 
the Indian Arbitration Act, 1940  (herein- 
after referred to as the Act) for referring 
certain disputes between the respondent and 
the appellant to arbitration of the arbitrator 
named in the agreement dated 5-11-1963. 
According to the averments in the applica- 
tion, the “Regional Director (Food), North- 
ern Region, had issued an invitation to ten- 
der dated 21-9-1963 for the appointment of 
loading/unloading and transport contractors 
at Government of India Godowns and Rail- 
way Heads at Agra. The tender submitted 
by the respondent was accepted by the Gov- 
ernment by its letter of acceptance dated 
11-10-1963. The respondent commenced the 
work but before the work was completed 
and before the expiry of the period of the 
contract, the Regional Director (Food) can- 
celled ‘the contract on 25-6-1964. The Re- 
gional Director further claimed a sum of 
Rs. 21,314.15 paise from the respondent by 
way of damages and loss alleged to have 
been sustained by the Government as a re- 
sult of getting the work completed by other 
contractors. The respondent repudiated the 
claim of the Government and, on the other 
hand, made a counter-claim against the Gov- 
ernment for Rs. 5,000/- by way of damages 
for the wrongful termination of the con- 
tract by the Government. The respondent 
called upon the appellant to refer the dis- 
putes between them to the sole arbitration 
of a person nominated by the Secretary to 
the Government of India, Ministry of Food 
and Agriculture . according to the arbitration 
clause contained in the agreement dated 
5-11-1963. The appellant, however, declined 
to refer the disputes to arbitration. The res- 
pondent, therefore, prayed that the Court 
should call upon the appellant to file the 
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arbitration agreement and that the disputes 
be referred to arbitration in terms of the 
arbitration clause contained in the said 
agreement. 

2. The appellant opposed the appli- 
cation on various grounds, the main ground 
being that the application filed by the res- 
pondent was barred by limitation. The fol- 
lowing issues were framed by the learned 
Subordinate Judge:— i 

1. Whether the application is not with- 
in time? 

2. Whether the applicant is estopped 
by his act and conduct to seek arbitration? 

3. Whether the petition is filed verified 
by a competent person? i 
4. Relief. 


Only one witness was examined on behalf 
of the respondent and no witnesses were 
examined on behalf of the appellant. Both 
sides filed a number of documents. On a 
consideration of this evidence, the learned 
Subordinate Judge held all the issues against 
the appellant and in favour of the respon- 
dent, and referred the disputes between the 
parties to the arbitration of the arbitrator 
to be appointed by the Secretary, Govern- 
ment of India, Ministry of Food and Agri- 
culture. The appellant has preferred the pre- 
sent appeal against the said judgment of the 
learned Subordinate Judge. 


3. The learned lower Court follow- 
ing the decision of the Supreme Court in 
Mohd. Usman v. Union of India, AIR 1969 
SC 474 has held that no period of limitation 
was prescribed under the Limitation Act 
for an application under Section 20 of the 
Act. The learned counsel for the appellant, 
Shri A. B. Saharia, has disputed the correct- 
ness of this finding and he has contended 
that whatever the position might have been 
under the Limitation Act, 1908, an applica- 


tion under Section 20 of the Act was now 


governed by Article 137 of the Limitation 
Act, 1963 and such an application had to 
be filed within three years from the date 
when the right to file the application accrues. 
The learned counsel referred to the entire 
case law as well as the history of the legis- 
lation on this subject in support of his con- 
tention. But it will not be necessary to con- 
sider this contention in detail, because the 
application filed by the respondent under 
Section 20 of the Act so far as it relates ta 
the claim of the appellant against the res 
pondent is filed within the period of limita- 
tion prescribed under Article 137 of the Li- 
mitation Act, 1963. I shall, however, briefly 
refer to the points made by the learned 
counsel, because, I am of the view that these 
points do require serious consideration eve} 
if such consideration may not be necessary 
for the present appeal. f 

4, Before the passing of the Act in 
1940, the filing of applications, which now 
fall within the scope of Sections 14, 17 and 
30 of the Act, was provided under the Code 
of Civil Procedure itself before its amenda 
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ment in 1940. Paragraph 17 of the second 
schedule to the Code of Civil Procedure 
provided for the filing of such application, 
Article 181 of the Limitation Act, 1908 pre- 
scribed a period of limitation of 3 years fon 
“applications for which no period of limi- 
tion is provided elsewhere in this schedule 
or by Section 48 of the Code of Civil Pro- 
cedure, 1908.” The scope of this Article 
was examined by Westropp, C. J., in Bai 
Manekbai v. Manekji Kavasji, (1883) ILR 
7 Bom 213, and after referring to the core 
responding Article 178 in the second sche- 
dule to the Limitation Act, 1877, the 
learned Chief Justice observed as follows:— 

“An examination of all the other arti« 
cles in the second schedule relating to ʻape 
plications’ that is to say, of the third divi- 
sion of that schedule, shows that the appli- 
cations therein contemplated are such ag 
are made under the Code of Civil Proce- 
dure. Hence it is natural to conclude that 
the applications referred to in Article 178 
are applications ejusdem generis, i.e., appli 
cations under the Code of Civil Procedure. 
The preamble of the Act, moreover, pur-- 
ports to deal with ‘certain applications’ only, 
and not with all applications.” 

It: may be noted that when this decision wag 
given, Articles 158 and 178 of the Limitation 
Act, 1908 staod thus:— 

“Article . 158. Under the Code of Civil 
Procedure, 1908, to set aside an award. 

_ Article 178. Under the same Code for 

the filing in Court of an award in a suit 
made in any matter referred to arbitration 
by order of the Court, or of an award mada 
in any matter referred to arbitration witha 
out the intervention of a Court.” 
This interpretation of Article 181 of the 
Limitation Act, 1908 was approved by tha 
Privy Council in Hansraj Gupta v. Official 
Liquidator, AIR 1933 PC 63. 

5. In 1940, Articles 158 and 178 
were amended by the Arbitration Act, 1940 
and the amended Articles read as follows:— 

“Article 158. Under the Arbitration Act, 
1940, to set aside an award or to get an 
award remitted for reconsideration. 

Article 178. Under the Arbitration Act, 
1940 for the filing in Court of an award.” 
By the. same amendment, the corresponding 
provisions of the Code of Civil Procedure 
were deleted. The Arbitration Act, 1940, 
however, did not touch Article 181 of the 
Limitation Act, 1908. But in spite of tha 
amendment of Articles 158 and 178, the 
Tule laid down by Westropp, C. J., in Bai 
Manekbai’s case, (1883) ILR 7 Bom 213 
was still held to be applicable to Article 181 
and the Supreme Court held in Sha Mul- 
chand and Company Ltd. v. Jawahar Mills 
Ltd., AIR 1953 SC 98 that— 

“This long catena of decisions may well 
be said to have as it were, added the words 
‘under the Code’ in the first column of that 
“Article.” 

It was further held that the amendment of 
Articles 158 and 178 and the insertion of 
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the words “under the Arbitration Act, 1940” 
in place of the words “under the Code of 
Civil Procedure, 1908” did not alter the 
settled meaning of Article 181. It is con- 
tended by the learned counsel for the Union 
of India firstly that the rule laid down by 
Westropp, C. J. was no longer applicable 
after the amendment of Articles 158 and 
178 in 1940 and secondly that even if the 
rule of ejusdem generis were to be applied, 
the reference to the Arbitration Act, 1940 
in Articles 158 and 178 would bring all 
other applications under the Act within the 
scope of Article 181. It is the further con- 
tention of the learned counsel that the ob- 
servations of the Supreme Court in the 
case of Sha Mulchand, AIR 1953 SC 98. 
namely, that this long catena of decisions 
may well be said to have as it were, added 
the words “under the Code” in the first 
column of that Article, not only amounted 
to the usurpation by the Court of the pow- 
ers of the Legislature but also that it did 
not correctly interpret the intention of the 
Legislature by the amendment of Articles 
158 and 178. In support of these contentions, 
the learned counsel referred to the follow- 
ing observations of the Supreme Court in 
Wazir Chand Mahajan v. The Union of 
India, AIR 1967 SC 990:— 


“It is true that in the Limitation Act 
originally enacted in 1908, by the group of 
Arts. 158 to 180 only applications under the 
Code of Civil Procedure were dealt with. 
By the amendment made by the Arbitration 
Act 10 of 1940, Arts. 158 and 178 were 
modified and in the Articles for the expres- 
sion ‘under the Code of Civil Procedure, 
1908’ the words ‘under the Arbitration Act, 
1940’ were substituted. The reason which 
persuaded the Courts from time to time 
to hold that the expression ‘under the Code” 
must be deemed to be added in Art. 181 
did not continue to apply after the amend- 
ment of Arts. 158 and 178. It may be re- 
called that the law relating to consensual 
arbitration, except in respect of cases gov- 
emed by Arbitration Act, 1899, was enact- 
ed in Sch. II of the Code of Civil Procedure 
and the Indian Arbitration Act, 1899, were 
repealed and an Act dealing with all arbi- 
trations was enacted, and it was found ne- 
cessary on that account to amend Arts. 158 
and 178 so as to make them consistent with 
the legislative changes. The reason which 
persuaded the Courts to hold that the ex- 
pression ‘under the Code” was deemed add- 
ed to Art. 181 has now disappeared xx xx” 
But in spite of the above observations, the 
Supreme Court still held that the rule laid 
down in the case of Sha Mulchand, AIR 
1953 SC 98 still applied to Article 181 even 
after the amendment of Articles 158 and 
178 in 1940. After making the observations 
quoted above, the Supreme Court proceed- 
ed to observe as follows:— 


“But on that account the expression 
‘applications for which the period of limi 
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tation is provided elsewhere in this Sche- 
dule’ in Art. 181 cannot be given a con- 
notation different from the one which pre- 
yailed for nearly 60 years before 1940. 

Tf Art. 181 of the Limitation Act only 
governs applications under the Code of Civil 
Procedure for which no period of limitation 
is provided under the Schedule, an appli- 
cation under the Arbitration Act, 1940 not 
being an application under the Code of 
Civil Procedure, unless there is some provi« 
sion, which by express enactment or plain 
intendment to the contrary in the Arbitra- 
tion ae will not be governed by that 

cle.” 

_ 6 he same rule was reiterated by 
the Supreme Court in a later case in 

1969 SC 474 (supra) and the Supreme Court 
gave the following reasons for adhering to 
its earlier view: 

“In amending Arts. 158 and 178 the 
Legislature acted upon the view that the 
teferences to the Code of Civil Procedure, 
1908 in the second schedule to the Limita« 
tion Act could not in the absence of the 
amendment be construed as references to tha 
Arbitration Act, 1940. At the same time 
the legislature refrained from amending 
Art. 181 and providing that the article will 
apply to other applications under the Arbi- 
tration Act, 1940. It is manifest that the 
legislature intended that save as provided in 
Articles 158 and 178 there would not be 
od one for other applications under 

e ct.” 


7. All the decisions referred to 
above were under the Limitation 
Act, 1908. The said Act was repealed 
by the Limitation Act, 1963 and 
Article 119 has taken the place of 
Articles 158 and 178 of the old Limita- 


tion Act and Article 137 took the place of the 
old Article 181. Article 119 (a) prescribes 
a period of limitation of 30 days for the fil- 
ing in Court of an award from the date of 
service of the notice of the making of the 
award and Article 119 (b) prescribes the 
same period of limitation for setting aside 
an award or getting an award remitted for 
reconsideration from the date of service of 
the notice of the filing of the award. Arti- 
cle 137 prescribes a period of limitation of 
three years for the filing of “Any other ap- 
plication for which no period of limitation 
is provided elsewhere in this Division” from 
the date “when the right to apply accrues.” 
It may be noted that Articles 118 to 137 
appear in the Third Division of the Sche- 
dule to the Limitation Act. But the Third 
Division is divided into two parts and while 
Articles 118 to 136 appear in the Ist Part, 
Article 137 alone appears under Part Il. It 
may also be noticed that apart from Article 
118 appearing in the Third Division which 
is in respect of certain applications under 
the Arbitration Act, 1940, there are certain 
other Articles, like Article 131 which is in 
respect of certain applications under 


re) the 
Code of 


Procedure, The conten- 
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tion of the learned counsel is that by these 
changes which have been introduced in the 
Limitation Act, 1963, the legislature had in- 
tended that Article 137 should apply not 
only to applications under the Code of Civil 
Procedure which have not been otherwise 
provided for in the Third Division but also 
to applications under the Arbitration Act 
as well as the Code of Criminal Procedure 
which have not been otherwise provided for 
in Third Division. It is his further conten- 
tion that even applying the rule of ejusdem 
generis to Article 137, applications under the 
Arbitration Act other than those governed 
by Article 119 come within the scope of 
Article 137 and that there is no longer any 
‘justification for restricting the scope of Arti- 
cle 137 to applications under the Code of 
Civil Procedure. Although this contention 
does appear to be plausible, it cannot be 
accepted in view of the decision of the Sup- 
reme Court in the case of Town Municipal 
Council, Athani v. Presiding Officer, Labour 
Court, AIR 1969 SC 1335 which was a case 
under the Limitation Act, 1963 and in which 
the Supreme Court again examined the 
scope of Article 137 in relation to Article 
181 of the old Limitation Act. After refer- 
ring to the case law under Article 181 of 
the old Limitation Act, the Supreme Court 
held that the scope of Article 137 of the 
new Limitation Act was not materially dif- 
ferent from that of Article 181 of the old 
Limitation Act, The reasons for this view 
have been given in paragraphs 10 and 11 of 
the reported judgment and they are repro- 
duced below:— 


“Jt appears to us that the view expres- 
sed by this Court in those cases must be 
held to be applicable, even when consider- 
ing the scope and applicability of Article 
137 in the new Limitation Act of 1963. The 
language of Article 137 is only slightly dif- 
ferent from that of the Article 181 inas- 
much as, when prescribing the three years” 
period of limitation, the first column giving 
the description of the application reads as 
‘any other application for which no -period 
of limitation is provided elsewhere in this 
division’. In fact, the addition of the word 
‘other’ between the words ‘any’ and ‘applica- 
tion? would indicate that the legislature 
wanted to make it clear that the principle 
of “interpretation of Article 181 on the basis 
of ejusdem generis should be applied when 
interpreting the new Article 137. This word 
‘other’ implies a reference to earlier articles 
and, consequently, in interpreting this Arti- 
cle, regard must be had to the provisions 
contained in all the earlier Articles. The 
other Articles in the third division to the 
schedule refer to applications under the 
Code of Civil Procedure, with the exception 
of applications under the Arbitration Act 
and also in two cases applications under the 
Code of Criminal Procedure. The effect of 
introduction in the third division of the 
schedule of reference to applications under 
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the Arbitration Act in the old Limitation 
Act has already been considered by i 
Court in the case of Sha Mulchand & Co. 
Ltd., 1953 SCR 351 = (AIR 1953 SC 98) 
(supra). We think that, on the same princi- 
ple, it must be held that even the further 
alteration made in the articles contained in 
the third division of the schedule to the 
new Limitation Act containing references to 
applications under the Code of Criminal 
Procedure cannot be held to have materially 
altered the scope of the residuary Article 137 
which deals with other applications. It is 
not possible to hold that the intention of the 
legislature was to drastically alter the scope 
of this article so as to include within it 
all applications, irrespective of the fact whe- 
ther they had any reference to the Code 
of Civil Procedure. 


This point, in our opinion, may be look- 
ed at from another angle also. When this 
Court earlier held that all the articles in 
the third division to the schedule, includ- 
ing Article 181 of the Limitation Act of 
1908 governed applications under the Code 
of Civil Procedure only, it clearly implied 
that the applications must be presented to a 
Court governed by the Code of Civil Pro- 
cedure. Even the applications under the Ar- 
bitration Act that were included within the 
third division by amendment of Articles 
158 and 178 were to be presented to Courts 
whose proceedings were governed by the 
Code of Civil Procedure. At best the fur- 
ther amendment now made enlarges the 
scope of the third division of the schedule 
so as also to include some applications pre- 
sented to Courts governed by the Code of 
Criminal Procedure. One factor at least re- 
mains constant and that is that the appli- 
cations must be to Courts to be governed 
by the Articles in this division. The scope 
of the various Articles in this division can- 
not be held to have been so enlarged as to 
include within them applications to bodies 
other than Courts, such as a quasi-judicial 
tribunal, or even an executive authority. 
An Industrial Tribunal or a Labour Court 
dealing with applications or references undep 
the Act are not Courts and they are in no 
way governed either by the Code of Civil 
Procedure or the Code of Criminal Proce- 
dure. We cannot, therefore, accept the sub- 
mission made that this Article will apply 
even to applications made to an Industrial 
Tribunal or a Labour Court. The alterations 
made in the Article and in the new Act can- 
not, in our opinion, justify the interpretation 
that even applications presented to bodies, 
other than courts, are now to be governed 
for purposes of limitation by Art. 137.” 


8. The correctness of the first reason 
given by the Supreme Court in paragraph 
10 of its reported judgment appears to have 
been doubted by the Supreme Court in a 
later decision, namely, Nityanand M. Joshi 
v. The Life Insurance Corporation of India, 
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AIR 1970 SC 209 and Sikri, J., (as his Lord- 
ship then was) made the following observa- 
tions:— : 


“It is not necessary to express our views 
on the first ground given by this Court in 
Civil Appeals Nos. 170 to 173 of 1968, DJ- 
20-3-1969, AIR 1969 SC 1335. It seems to 
us that it may require serious consideration 
whether applications to courts under other 
provisions, apart from Civil Procedure Code, 
are included within Article 137 of the Limi- 
tation Act, 1963, or not.” 


But until the rule laid down in Athani Muni- 
cipality’s case is actually re-considered by the 
Supreme Court and modified the rule will 
be binding on this Court and it does not 
appear that so far there has been any such 
re-consideration or modification of the rule 
laid down in Athani Municipality’s case. 
That was why in F. A. O. No. 63 of 1968, 
M/s. R. C. Sood & Co., Pvt. Ltd. v. Smt. 
Chawali Devi Chaudhan, decided on 15-9-71 
a Division Bench of this Court to which I 
was a party had to hold that Article 137 of 
the new Limitation Act, 1963 did not pres- 
cribe any period of limitation for filing ap- 
plications under Section 20 of the Act. The 
contention of the learned counsel that appli- 
cations under Section 20 of the Act fall with- 
in the scope of Article 137 of the Limita- 
tion Act, 1963 cannot be accepted. 


9. But, as already stated, even, if the 
contention of the learned counsel is accept- 
ed that Article 137 applies to applications 
under Section 20 of the Act, the application 
filed by the respondent cannot be said to be 
barred by limitation. Clause 19 of the agree- 
ment, which is the arbitration clause, is in 
the following terms:— 


“All disputes and differences arising out 
of or in any way touching or concerning 
this agreement whatsoever (except as to any 
matter the decision of which is expressly 
provided for in the contract) shall be refer- 
red to the sole arbitration of any person ap- 
pointed by the Secretary of the Ministry of 
the Government of India administratively 
dealing with the contract at the time of such 
appointment or if there be no Secretary, the 
administrative head of such Ministry at the 
time of such appointment. There will be no 
objection to any such appointment that the 
person appointed is a Government servant, 
that he has to deal with the matters to which 
the contract relates, and that in the course 
of his duties as such Government servant he 
has expressed views on all or any of the 
matters in dispute or difference. The award 
of such Arbitrator shall be final and binding 
on the parties to this contract. It is a term 
of this contract that in the event of such 
Arbitrator to whom the matter is originally 
referred being transferred or vacating his 
office or being unable to act for any reason, 
such Secretary or administrative head as 
aforesaid at the time of such transfer, vaca- 
tion of office or inability to act, shall ap- 
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point another person to act as Arbitrator in 
accordance with the terms of contract. Such 
person shall be entitled to proceed with the 
reference from the stage at which it was left 
by his predecessor. It is also a term of the 
contract that no person other than a person 
appointed by the Secretary or administrative 
head of the Ministry as aforesaid should act 
as Arbitrator and if for any reason that is 
not possible, the matter is not to be referred 
to Arbitration at all. 


Provided further that any demand fos 
arbitration in respect of any claim(s) of the 
contractors, under the contract, shall be in 
writing and made within one year of the date 
of termination or completion (expiry of the 
period) of the contract and where this pro- 
vision is not complied with, the claim(s) of 
the contractors shall be deemed to have been 
waived and absolutely barred and the Gov- 
ernment shall be discharged and released of 
liabilities under the contract. 


It is further provided that the Arbitra- 
tor may, from time to time, with the con- 
sent of the parties, enlarge the time, for 
making and publishing the award. 

Subject as aforesaid the Arbitration Act, 
1940, shall apply to the arbitration proceed- 
ings under this clause.” 


The effect of the first proviso to Clause 19 
which restricts the period of limitation to 
one year for any demand for arbitration ap- 
plies only to cases where the demand for ar- 
bitration is in respect of any claim(s) of 
the contractors under the contract. This 
proviso will not apply to any demand for 
arbitration in respect of any claims made by 
the Government against the contractors. In 
the present case, it is the Government that 
made a claim against the respondent for 
Rs. 21,314.15 paise and to the extent that 
the respondent denied its liability to pay this 
amount to the Government and made a de- 
mand for arbitration in respect of the claim 
made by the Government, the first proviso 
does not apply and it is the main arbitration 
clause which will apply. No period of limi- 
tation is prescribed for the reference of dis- 
putes to the arbitrator under the main clause 
and even if, according to the learned coun- 
sel for the appellant, applications for arbi- 
tration under the main clause are governed 
by Article 137 of the Limitation Act, 1963, 
the period of limitation for filing such appli- 
cations starts from the date when the Gov- 
ernment made the claim against the respon- 
dent. The Government made the claim 
against the respondent for the first time by 
its letter Ex. R-1 dated 19-9-1966 and the 
application under Section 20 of the Act was 
filed by the respondent on 19-9-1966. The 
application is, therefore, within the time pres- 
cribed under Article 137 of the Limitation 
Act, 1963. ‘ 

10. But it is to be noted that in the 
application filed by the respondent under 
Section 20 of the Act, it has demanded arbi- 
tration not only in respect of the claim made 
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by the Government against it but also in 
respect of the claim made by it against the 
Government. In the notice issued by the res- 
pondent to the Government under Section 80, 
Civil Procedure Code, which is dated 26-9- 
1968 and which is marked as Ex. R/9, the 
respondent not only denied its liability in 
respect of the claim of the Government for 
Rs. 21,314.15 paise but also made a counter- 
claim against the Government for Rs. 50,000/- 
by way of compensation for illegally termi- 
nating the contract. He also claimed interest 
at 12% on the said amount. In the appli- 
cation filed by the respondent under Sec. 20 
of the Act, the counter-claim of the respon- 
dent against the Government is stated to be 
Rs. 5,000/-. It is not clear whether this 
amount has been stated by mistake and whe- 
ther the correct amount of the counter-claim 
made by the respondent against the Govern- 
ment is Rs. 50,000/-. But whatever the 
amount of the counter-claim might be, it 
will clearly come within the scope of the Ist 
proviso to Clause 19 of the agreement and 
according to the Ist proviso, this counter- 
claim or any demand for arbitration in res- 
pect of this counter-claim has to be made 
within one year of the date of the termina- 
tion of the contract. Even if no period of 
limitation is prescribed under the Limitation 
Act, 1963 for filing an application under 
Section 20 of the Act or even if Article 137 
of the Limitation Act, 1963 allows a period 
of 3 years for filing such an application, it is 
open to the parties to prescribe the period 
of limitation or to restrict such period by 
mutual consent. That such a restriction which 
is willingly placed by consent of both the 
parties is not opposed to public policy and 
is not void has been held by a Full Bench of 
the Punjab High Court in Pearl Insurance 
Co. v. Atma Ram, AIR 1960 Punj 236 (FB). 
Therefore, the counter-claim made by the 
respondent against the Government is bar- 
red by limitation by virtue of the first proviso 
to Clause 19 of the agreement and the only 
dispute in respect of which the respondent 
can demand reference to arbitration under 
the main arbitration clause of the agreement 
is the claim made by the Government against 
the respondent. It is only this dispute that 
the Court can refer to arbitration under Sec- 
tion 20 of the Act. 


1. It is, however, contended by the 
Jearned counsel for the Union of India that 
even this dispute cannot be referred to arbi- 
tration under the principles of waiver or 
estoppel. Reference in this connection is 
made to certain correspondence which passed 
between the appellant and the respondent in 
this regard. Ex. R/8 is the letter dated 25-6- 
1964 written by the Regional Director 
(Food), Ministry of Food and Agriculture, 
Government of India, to the respondent ter- 
minating the contract. The relevant portion 
of this letter is in the following terms:— 


“In spite of repeated notices of your 
failure to perform your obligations under the 
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contract cited above and in particular, to per- 
form the quota of work allotted to you from 
day to day, whereby much loss was occasion- 
ed to Government you have failed to duly 
carry out duties and obligations under the 
said contract and have thus committed breach 
of the terms and conditions of the contract. 
Accordingly, I hereby terminate the said con- 
tract with immediate effect at your risk and 
cost under Clause X (b) of your tender dated 
23-9-1963 accepted by us vide our acceptance 
vA No. 1 (3)/63-Accts. TI(A) dated 5-11- 


2. The extra expenditure, loss or damage 

sustained by the Government in consequen- 
ces of the breach of contract committed by 
you will be intimated to you in due course 
and recovery thereof effected from the secu- 
rity deposited by you, so far as may be, and 
unrecovered balance shall be realised from 
you.” 
This was followed by the demand notice 
dated 19-9-1966 which has been marked as 
Ex. R/1 and by this notice, the respondent 
was informed that by reason of getting the 
work done by other contractors, the Govern- 
ment had incurred an extra expenditure of 
Rs. 21,314.15 paise. The Regional Director 
has further informed the respondent by this 
notice that an amount of Rs. 20,574.64 paise 
had already been recovered from the respon- 
dent’s pending bills and the respondent was 
requested to deposit the remaining amount 
of Rs. 739.51 paise within one week of the 
receipt of the notice. This notice was ac- 
knowledged by the respondent by its letter 
dated 22nd September, 1966. It is necessary 
to reproduce the relevant portions of this 
letter and they are as under:— 

“I hereby acknowledge the receipt of 
your letter No. 1 (3) 63-Contract (A) dated 
the 19th September, 1966, on the above sub- 
ject sent under Registered A. D. cover and 
ge as for and on behalf of the President 
o a. 


The sum of Rs. 739.51 paise (Rupees 
Seven hundred and thirty nine and paise fifty 
one only) still remaining as claimed therein, 
may kindly be recovered out of the amount 
of our security deposit lying with you. 


I would further request you to kindly 

refund to the undersigned the balance amount 
of the security as well as other dues under 
your consideration at your earliest conve- 
nience, as the matter has already been delay- 
ed far beyond the reasonable period.” 
It is only by the notice dated 26-9-1968 Ex. 
R/9 sent to the Government under Section 80 
of the Civil Procedure Code that the respon- 
dent repudiated the claim of the Government 
made under Ex. R/1. : 


12. On the basis of the above corres- 
pondence, the learned counsel for the Union 
of India contends that the respondent had 
by its letter Ex. R/2 admitted its liability and 
had also agreed to the recovery of the amount 
from the security deposit. ‘The question is 
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whether by reason of this letter Ex. R/2, the 
respondent is precluded from disputing the 
Government’s claim at this stage and from 
asking the Court to refer the dispute to arbi- 
tration. 


13. The principle of estoppel was ex- 
plained by the Supreme Court in Gyarsi Bai 
vy. Dhansukh Lal, AIR 1965 SC 1055 in the 
following terms:— 


“To invoke the doctrine of estoppel 
three conditions must be satisfied: (1) repre- 
sentation by a person to another, (2) the 
other shall have acted upon the said repre- 
sentation, and (3) such action shall have been 
detrimental to the interests of the person to 
whom the representation has been made.” 


Applying these principles to the present case, 
pet it be said that by admitting its liability 
to the Government’s claim in its letter Ex. 
R/2 and in agreeing to the recovery of the 
amount from the security deposit, the respon- 
dent had made a representation to the Gov- 
ernment or that the Government had acted 
upon the said representation and that such 
action was detrimental to the interests of 
the Government? By the notice Ex. R/1, the 
Government merely informed the respondent 
that it had recovered a part of its claim from 
the security deposit of the respondent and 
called upon the respondent to pay the balance 
within a particular time. There was noth- 
ing further which the Government could have 
done even if the respondent had not admit- 
ted its liability or even if the respondent had 
not agreed to the recovery of the amount 
from the security deposit. If the respondent 
had denied its liability, it was open to it to 
seek arbitration on the dispute under the 
arbitration clause in the agreement. The 
fact that the respondent did not seek arbi- 
tration immediately but has sought arbitra- 
tion in the dispute after some delay is not in 
any way detrimental to the Government. 
Further, the respondent has a very good ex- 
planation for the delay in seeking arbitration. 
Until it received the notice Ex. R/1 it did not 
know whether the Government had in fact 
incurred any extra expenditure by having 
the work carried out by other contractors. 
It did not know the extent of the extra ex- 
penditure incurred by the Government. It 
sent its reply Ex. R/2 within two days from 
the receipt of the notice Ex. R/1 and it can- 
not be expected that the respondent had with- 
in such a short period ascertained or verified 
the extra expenditure alleged to have been 
incurred by the Government. It was only 
after making necessary enquiries that it could 
ascertain whether any extra expenditure was 
in fact incurred and if so, the extent of that 
extra expenditure. Therefore, the mere fact 
that within two days of the receipt of the 
notice, the respondent had admitted its liabi- 
lity will not operate as an: estoppel against 
the respondent and will not prevent it from 
challenging the claim of the Government. 
Therefore, the respondent is entitled to seek 
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arbitration with regard to the claim raised 
by the Government against it in Ex. R/1. 

14. The entire dispute raised by the 
respondent cannot be referred to arbitration. 
The oniy dispute that can be referred to arbi- 
tration is in respect of the claim made by 
the Government against the respondent. The 
dispute raised by the respondent in respect 
of its counter-claim against the Government 
cannot be referred to arbitration as it is bar- 
ted by limitation. The judgment of the learn- 
ed Subordinate Judge referring the entire 
dispute to arbitration is, therefore, modified 
accordingly and the appeal is allowed in part 
to that extent. The parties will bear thein 
own costs in this appeal. 


Appeal partly allowed. 
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Shri Krishan Lal, Petitioner yv. Shrimatt 
Ramo Devi, and another, Respondents. 

Civil Misc. (M) No. 16 of 1972, Dj- 21- 

4-1972. 
Index Note:— (A) Slum Areas (im- 
provement and Clearance) Act (1956), Sec- 
tion 19 (4) (a) — Alternative accommodation 
within means of tenant — Alternative ac« 
commodation would be an accommodation 
which it may be open to the tenant to utilise 
as an alternative to the one from which he 
may be sought to be evicted. 

Brief Note: —' (A) The means of all 
members of a joint Hindu family where they 
may be carrying on separate businesses and as 
such may be tenants in their own individual 
rights in respect of separate premises cannot 
be taken into consideration while determin- 
ing the question of alternative accommoda~ 
tion. (Para 3) 


Index Note: — (B) Constitution of India, 
Art. 227 — Supervisory jurisdiction — Where 
a subordinate court or tribunal functioning 
within its territorial jurisdiction has acted in 
disregard of the requirements of a statutory 
provision and the determination is opposed 
to law then the High Court in interfering 
with it will be acting within the Supervisory 
jurisdiction and not as a court of appeal. 
AIR 1962 Ponj 94 and AIR 1971 SC 315, 
Relied on. (@ara 7) 
Cases Referred: Chronological. Paras 
AIR 1971 SC 315 = (1971) 2 SCR 1 

Jijabai Vithalrao Gajre v. Pathan- 


an 
AIR 1962 Punj 94 = ILR (1962) 1 
Punj 285, Chautala Workers Co-ope- 
rative Transport Society Ltd. v. State 
of Punjab 6 
D. P. Gupta, for Petitioner; Maharaj 
Krishan, for Respondents. 
ORDER:— This petition preferred 
under Article 227 of the Constitution of India 
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is directed against an order dated the 6th of 
November, 1971, made by the Competent 
Authority under Act 96 of 1956, Slum Areas 
(Improvement and Clearance) Act, 1956 (here- 
inafter called “the Act”) whereby permission 
was granted to the respondent under S. 19 of 
the Act to initiate eviction proceedings against 
the petitioner. 


2. The application preferred under 
Section 19 of the Act sought permission to 
initiate proceedings for the petitioner’s 
eviction from shop No. 5273, Ram Bhawan, 
Kohlapur Road, Subzimandi, Delhi, on the 
ground that the petitioner had caused sub- 
stantial damage by raising unauthorised con- 
struction and that he had misused the tenant- 
ed premises. The petitioner contested the ap- 
plication and urged that he was a poor man 
and will create another slum if he were to 
be evicted. Section 19 of the Act is:— 


19 (1) Notwithstanding anything con- 
tained in any other law for the time being in 
force, no person shall, except with the pre- 
vious permission in writing of the compe- 
tent authority,— 

(a) institute, after the | commencement 
of the Slum Areas (Improvement and Clear- 
ance) Amendment Act, 1964, any suit or pro- 
ceeding for obtaining any decree or order 
for the eviction of a tenant from any build- 
ing or land in a slum area; or 


(b) where any decree or order is obtain- 
ed in any suit or proceeding instituted be- 
fore such commencement for the eviction of 
a tenant from any building or land in such 
area, execute such decree or order. 


(2) Every person desiring to obtain the 
permission referred to in sub-section (1) shall 
make an application in writing to the com- 
petent authority in such form and containing 
such particulars as may be prescribed. 


(3) On receipt of such application, the 
competent authority, after giving an opportu- 
nity to the parties of being heard and after 
making such summary inquiry into the cir- 
cumstances of the case as it thinks fit, shall 
by order in writing, either grant or refuse to 
grant such permission. 

(4) In granting or refusing to grant the 
permission under sub-section (3), the com- 
petent authority shall take into account the 
following factors, namely: 


(a) Whether alternative accommodation 
within the means of the tenant would be 
available to him if he were evicted, 


(b) whether the eviction is in the interest 
of improvement and clearance of the slum 
areas; 

(c) such other factors, if any, as may be 
prescribed. 


(5) Where the competent authority refu- 
ses to grant the permission, it shall record 
a brief statement of the reasons for such 
refusal and furnish a copy thereof to the 
applicant, ; 
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Dealing with an application under Sec. 19 
(i) (a) preferred against the petitioner, the 
competent authority was under an obligation 
to take into consideration the requirements 
of sub-section (4), reproduced above. It was 
to find whether alternative accommodation 
within the means of the tenant would be 
available to him if he were to be evicted. 
The competent authority was to consider 
whether the eviction sought was to be in the 
interest of improvement and clearance of the 
slum areas. 

The parties filed their affidavits before 
the competent authority. No witnesses were 
produced and the determination in the im- 
pugned order could only be on the basis of 
the appreciation of evidence furnished by the 
affidavits. ; 

3. -I have come across several orders 
passed by the competent authority which 
show a disregard of Rule 7 framed under 
Section 40 of the Act. That rule is:— 


“7. Applications under Section 19.—~ 
The following procedure shall be adopted in 
dealing with applications made under Sec- 
tion 19 (2) of the Act. 

- (1) Every application for permission, 
under Section 19 shall be made in Form G. 

(2) There shall be fee of Rs. 10 in res- 
pect of every application referred to in sub- 
Tule (1). 

_(3) Every such application shall be accom- 
panied by a copy of the order and judgment 
Gf any). 


(4) On receipt of such application, the 
competent authority shall cause a notice fix- 
ing a date of hearing to be issued to the 
tenant giving him an opportunity of making 
his objections to such application. On such 
date, or such other date to which the hear- 
ing may be adjourned the competent autho- 
rity shall hear the parties and their witnesses 
Gf any) and make such enquiry into the cir- 
cumstances of the case as it thinks fit. 

(5) If either of the parties is absent on 
any date of hearing, the competent authority 
may pe in his absence “3 after hear- 
ing the party present pass such order as it 
thinks fit. 


When an application is filed under Sec. 19 
of the Act the competent authority is to issue 
notice to the respondent/respondents. The res- 
pondent/respondents can file objections while 
dealing with the objections in terms of 
Rule (7) the competent authority can heap 
witness. The scope of sub-section (3) of Sec- 
tion 19 should be measured in terms of 
Rule (7). In order to obtain enough mate- 
tial for coming to a just conclusion the com- 
petent authority should ordinarily hear the 
witnesses which the parties may produce. In 
this case several affidavits were filed on be- 
half of the petitioner including that of his 
father. The respondent Smt. Ramo Devi also 
filed her affidavit. 


In the opening part of the impugned 
order the depositions contained in the affida- 
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vits of the parties were noticed. While deal- 
ing with those depositions the competent au- 
thority firstly dealt with those contained in 
the affidavits filed on behalf of the present 
petitioner. It was found that while the ap- 
plication had been preferred under Section 19 
(1) (a) of the Act in respect of shop No. 5273, 
the petitioner was working along with his 
father Shri Kahan Chand in Shop No. 5229. 
The business which was being carried on 
there was of a different kind. The compe- 
tent authority took into consideration the 
means of the father while determining the 
means of the petitioner to find alternative 
accommodation within the requirements of 
sub-section (4) of Section 19 of the Act. It 
is nobody’s case that the father Shri Kahan 
Chand was a co-tenant with Krishan Lal 
petitioner in shop No. 5273 in respect where- 
of the eviction proceedings were to be initiat- 
ed. On consideration of the terms employed 
in Section 19 I am of the view that in this 
case the means of the father, in respect of 
Shop No. 5273, for the tenant’s competence 
to find alternative accommodation could not 
be taken into consideration. The means of 
all members of a joint Hindu family where 
they may be carrying on separate businesses 
and as such may be tenants in their own in- 
dividual rights in respect of separate premi- 
ses cannot be taken into consideration with- 
in the meaning of Section 19 of the Act. The 
tenant, the petitioner, had installed a grain 
grinding machine in shop No. 5273. It is 
the common case that he had not received 
an electric connection and for 8 to 9 months 
no business had been done in the shop. The 
machinery for grinding grain had been ins- 
talled therein.’ 


Alternative accommodation within the 
meaning of sub-clause (a) of sub-section (4) 
of Section 19 of the Act would be an accom- 
modation which it may be open to the tenant 
to utilise as an alternative to the one from 
which he may be sought to be evicted. 


4. The competent authority observed 


that the petitioner was admittedly in posses- . 


sion of alternative business premises and shop 
No. 5229, Kohalpur Road, Subzimandi, 
Delhi, in which he was allegedly carrying on 
joint business with his father, was mention- 
ed as that alternative business premises. 
There was no basis for the competent autho- 
tity to come to that conclusion. Karyana 
business was being carried on in shop 
No. 5229 not alone by the petitioner but his 
father was also participating in that business. 
There was no warrant for coming to the find- 
ing that shop No. 5229 constituted the alter- 
native accommodation within the meaning of 
sub-section (4) (a) of Section 19 of the Act 
therefore, the permission for intiating evic- 
tion proceedings from shop No. 5273 desery- 
ed to be given. 


5. The competent authority did not 
accept the contention raised on behalf of the 
petitioner that he had separated from his 
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father. The view taken was that the best evi- 
dence in possession of the father and the 
son had not been produced. The competent 
authority for the reasons recorded in 
the impugned order decided to discard the 
version furnished by the affidavits on behalf 
of the petitioner but did not discuss the case 
pleaded by Smt. Ramo Devi through her affi- 
davit. If the petitioner was working admit- 
tedly in a partnership business with his father 
in shop No. 5229 that did not mean that he 
could oust his father, throw out the goods 
in the shop and remove the machinery from 
shop No. 5273 and install it in shop No. 5229. 
The way the competent authority came to the 
ultimate finding is visible from the following 
observations at end of the impugned order:— 


“I, therefore, discard his version and be- 
lieving that of the petitioner hold that the 
respondent’s total family income exceeds to 
Rs. 1000/- per month. He is, thus a man 
of means and already possessed of an alter- 
native accommodation.” 


The least which was required of the compe- 
tent authority was a discussion of the depo- 
sitions contained in the affidavit of Smt. 
Ramo Devi before concluding as to how 
those depositions could be accepted and it 
could be held that the petitioner’s total fami- 
ly income exceeded Rs. 1000/- per month. 
I am in disagreement with the view taken 
by the competent authority that the income 
of the family to which the tenant belonged 
could be taken into consideration for pur- 
poses of sub-section (4) of Section 19 of the 
Act. I find that the competent authority has 
not exercised the jurisdiction in accordance 
with the requirements of Section 19 of the 
Act. 


6. The learned counsel for the res- 
pondent has cited Chautala Workers Co-ope- 
tive Transport Society Ltd. v. State of Pun- 
jab. AIR 1962 Punj 94, wherein the scope of 
Article 227 of the Constitution of India was 
discussed. The scope of the appellate power 
and the power of superintendence conferred 
by sub-Article (1) of Article 227 was looked 
into. It was observed:— 


“The latter power, therefore, can always 
be exercised suo motu in order to see that 
the subordinate tribunals do not transgress 
the limits of law and keep themselves with- 
in the power conferred on them. Jn order 
to perform this function in the interests of 
administration of law, it must be held to be 
implicit that the supervisory tribunal must 
also act within the legal limits of the statu- 
tory provisions, for the proper administration 
of which it has been vested with the super- 
visory power.” 

“The power under Article 227 is extra- 
ordinary and must therefore be used only in 
exceptional cases of flagrant abuse of elemen- 
tary principles of justice or manifest and 
patent error of law.” 


7. The Supreme Court had the occa- 
sion to consider the scope of Article 227 (1) 
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of the Constitution of India in Jijabai Vithal- 
rao Gajre v. Pathankhan, AIR 1971 SC 315. 
The observations contained in paragraph 9 
were to the effect that the power under Arti- 
cle 227 was limited to seeing that the sub- 
ordinate tribunals function within the limits 
of their authority and that the High Courts 
cannot sit in appeal against the orders of 
such tribunals in petitions under Article 227 
of the Constitution of India. In the case 
before the Supreme Court it was found that 
the High Court could not be considered to 
have exceeded its jurisdiction under Arti- 
cle 227 of the Constitution of India. It was 
found by the Supreme Court that High 
Court had dealt with the jurisdiction of the 
revenue tribunals to grant the necessary re- 
lief under particular Act. The High Court 
under Art. 227 was noticed to have dealt 
with:— 

“@) the power of the mother on the facts 
found by the tribunals to grant the Jease on 
behalf of her minor daughter, and its legal 
effect; and 


(ii) the maintainability of the application 
of the appellant under Section 39 of the 
Act.” 


It was contended before the Supreme Court 
that the High Court could not have done that. 
Disagreeing with the argument the Supreme 
Court observed:— 


“Therefore, we cannot accept the con- 
tention of Mr. Sanghi that any error has 
been committed by the High Court in con- 
sidering these aspects in proceedings under 
Article 227.” 


After considering the law laid down in res- 
pect of the scope of Article 227 (1) of the 
Constitution of India and after scrutinising 
the terms employed therein I am of the view 
that where the High Court finds that a Sub- 
ordinate Court or tribunal functioning with- 
in its territorial jurisdiction has acted in dis- 
regard of the requirements of a statutory pro- 
vision and the determination is opposed to 


law then the High Court in interfering with - 


it will be acting within the Supervisory juris- 
diction and not as a court of appeal. It 
would be interfering with the impugned order 
on the basis that the Court below or the 
tribunal subordinate to the High Court had 
not acted within the scope of its jurisdiction. 
Such an interference would be permissible 
poet Article 227 of the Constitution of 
a. 


8. In this case the competent autho- 
tity disregarded the requirements of Sec. 19 
of the Act. Taking that view the impugned 
order is quashed without there being any 


order as to costs, 
Petition allowed. 
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V. S. DESHPANDE AND 
S. RANGARAJAN, JJ. 


Banwarilal and Sons, Pvt. Ltd., Appel- 
ed y. Union of India and another, Respon- 
ents. 


L. P. A. 68 of 1972 with C. M. 311 of 
1971, D/- 17-4-1972, against judgment passed 
by V. D. Misra, J., D/- 8-12-1971. 


(A) Letters Patent (High Court of Pan- 

jab and Haryana and Delhi), Clause 10 
read with Delhi High Court Act (1966), Sec- 
tion 5 (1) — Appeal from judgment of 
Single Judge given im an appeal under Sec- 
tion 11 of Requisitioning and Acquisition of 
Immovable Property Act, 1952 — Appeal 
lies to a Division. Bench of High Court. 
AIR 1958 SC 947 and ILR (1957) Punj 615 
and AIR 1968 Puni 277, held no longer good 
law in view of AIR 1968 SC 384 and AIR 
1970 Delhi 37 (ŒB) and AIR 1972 Punj 65. 
(Para 4) 


Œ) Limitation Act (1963), Section 5 
— Mistake of counsel — Very able counsel 
of long standing giving opinion contrary to 
the latest and widely known pronouncement 
of law by Supreme Court and High Comt 
— Mistake cannot be treated as boma fide. 


(Para 5) 
(C) Limitation Act (1963), Section 5 


-~ Condonation of delay -—- Delay after 
expiry of limitation must be explaimed ‘day 


by day. AIR 1962 SC 361, Relied on. 
(Para 11) 
Cases Referred: Chronological Paras 


AIR 1972 Punj 65 = 1971 Pun LR 
543, Shanti Devi Jain v. General 
Manager Haryana Punjab Roadways 

AIR 1972 SC 239 = 1972 SCD 347, 
C. F. Angadi v. Y. S. Hirannayya 

AIR 1970 SC 1953 = (1970) 2 SCR 
90, Mata Din v. A. Narayanan 

AIR 1970 Delhi 37 = ILR (1969) 
Delhi 497 (FB), Municipal Corpora~ 
ration of Delhi v. Kuldip Lal Bhan- 


dari 
AIR 1969 SC 575 = (1969) 1 SCR 
1006, Shakuntala Devi v. Kuntal 


Kumar 
AIR 1968 SC 384 = (1968) 1 SCR 372, 
Collector of Varanasi v. Gauri Shan- 


1968 Delhi LT 306, Mukhtiar Ahmad 
v. Himat Lal Bhatt 

AIR 1968 Punj 277 = 70 Pun LR 9, 

- Fazilka Dabwali Transport Co. v. 
Madan Lal 

AIR 1962 SC 361 = (1962) 2 SCR 
762, Ramlal v. Reva Coalfields Ltd. 

AIR 1958 SC 947 = 1959 SCR 1177, 
Hans Kumar v. Union of India 

ILR (1957) Punj 615 = (1958) 1 Lab 
LI 603, Gopal Singh v. State of 
Punjab 


3, 4 


3, 5 


3, 4 
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AIR 1918 PC 135 = 46 Ind App 15, 
Sunderbai v. Collector of Belgaum 
(1912) 39 Ind App 197 = ILR 40 Cal 
21, Rangoon Botatoung Co. Ltd. v. 

Collector of Rangoon 


G. S. Vohra, with Prem Behari Lal, for 
Appellants; V. P. Kohli, for Respondents. 

Yy. S. DESHPANDE, J:— The appel- 
Jant’s building was requisitioned by the Gov- 
ernment under Section 3 of the Requisition- 
ing and Acquisition of Immovable Property 
Act, 1952 and a sum of Rs. 3213.50 was of- 
fered to the appellant as compensation pep 
month for the use of the building. As the 
appellant did not agree to accept the said 
amount, the compensation payable to the 
appellant was determined by Shri G. R. 
Luthra (Judge Small Causes Court, Delhi) 
acting as arbitrator under Section 8 of the 
Act at Rs. 4,658/- per month. In the ap- 
peal against the award of the arbitrator, 
V. D. Misra, J., of this Court increased the 
amount of compensation to Rs. 6,423/- per 
month under Section 11 of the Act. The 
Government was also ordered to spend a 
sum of Rs. 6,423/- per year for the mainte- 
nance and repairs of the building. 


2. Limitation for a further appeal 
was as follows:— 

(a) Appeal to a Division Bench of this 
Court under Clause 10 of the Letters Patent, 
30 days: 

and (b) Appeal to the Supreme Court 
under Article 136 of the Constitution, 90 
days: 

The judgment of the learned Single Judge 
was. delivered on 8-12-1971. The application 
for a certified copy of the judgment was 
made on 15-12-1971. The copy was prepar- 
ed on 13-1-1972 and was obtained by the 
appellant on 14-1-1972. Excluding the time 
of 29 days spent in obtaining the certified 
copy and the day on which the judgment 
was delivered, the period of limitation of 30 
days for filing an appeal in the High Court 
expired on 7th of February, 1972. The ap- 
peal in the High Court was filed on 19th of 
February, 1972. The appellant made an ap- 
plication under Section 5 of the Limitation 
Act, 1963 for condonation of delay in filing 
the appeal on the ground that he had suffi- 
cient cause for not preferring it within the 
prescribed period of limitation. The expla- 
nation of the delay given by the appellant 
was twofold, namely:— 

(1) On 8-12-1971 when the learned Single 
Judge delivered the judgment under appeal, 
the appellant requested Shri Radhey Mohan 


Lal, advocate, to file an appeal be- 
fore a Division Bench of this Court, 
But the appellant was told by Shri 
Lal that the appeal lay to the Sup- 


reme Court and the period of limitation for 
filing the appeal there was 90. days. Shri 
G. S. Vohra, learned counsel for the appel- 
lant, argued that there was bona fide doubt 
whether the appeal lay to the Supreme Court 
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or to the High Court and the mistake of law 
committed by Shri Lal was sufficient cause 
for condonation of part of the delay in fil- 
ing the appeal. 


(2) The appellant then tried to engage 
Shri Tarkunde, Senior Advocate on 1-2-1972 
and later entrusted the case to Shri D. V. 
Patel, Senior Advocate on or about 7-2-1972 
to file the appeal to the Supreme Court. Shri 
Patel opined after a couple of days (that is 
on 9-2-1972) that the appeal to the Supreme 
Court did not lie and that the only appro- 
priate remedy was to file the letters patent 
appeal in the High Court. The time for fil- 
ing the appeal to the High Court had al- 
Teady expired by this date. In view of the 
conflict of opinions the appellant entrusted 
the papers to Shri Bishan Narain, Senior 
Advocate, on or about 10-2-1972 who opined 
on 17-2-1972 that appeal lay to the High 
Court and not the Supreme Court. The ap- 
pellant then again asked Shri R. M. Lal on 
18-2-1972 to file an appel in the High Court 
but he was still of the view that appeal to 
the High Court was not competent and, there- 
fore, declined to file the appeal. The appel- 
lant then approached Shri G. S. Vohra, Senior 
Advocate, on 18-2-1972 without delay and 
Shri Vobra did so on 19-2-1972. 


3. The first ground explains the de- 
lay upto 9-2-1972. Did it amount to “suffi- 
cient cause” within the meaning of Section 5 
of the Limitation Act till then? As observ- 
ed by the Supreme Court in Mata Din v. 
A. Narayanan, AIR 1970 SC 1953 at 1954 
paragraph 6: 

“The law is settled that mistake of coun- 
sel may in certain circumstances be taken 
into account in condoning delay although 
there is no general proposition that mistake 
of counsel by itself is always a sufficient 
ground. It is always a question whether the 
mistake was bona fide or was merely a de- 
vice to cover an ulterior purpose such as 
laches on the part of the litigant or an at- 
tempt to save limitation in an underhand 
way.” . 

Appeal from a judgment of a Single Judge 
lies to the Division Bench of the High Court 
under Clause 10 of the Letters Patent appli- 
cable to the High Courts of Lahore, Punjab 
and Haryana and Delhi read with Section 5 
(1) of the Delhi High Court Act, 1966 if the 
learned Single Judge was acting in exercise of 
the ordinary jurisdiction of the High Court. 
On the other hand, if the learned Judge act- 
ed in a special jurisdiction or as an arbitra- 
tion tribunal or a persona designata, then 
the appeal would not lie to the High Court 
as above. But the decision of the learned 
Single Judge would still be a “determina~ 
tion” within the meaning of Article 136 of 
the Constitution and it was open to the Sup- 
reme Court to give special leave for filing 
such an appeal. In Hans Kumar v. Union 
of India, AIR 1958 SC 947 a judgment of a 
learned Single Judge of the High Court in 
an appeal against the award of the arbitrator 
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preferred under Section 19 (1) () of the De- 
fence of India Act, 1939, was held to be 
only an award and not to be a “judgment” 
within the meaning of Sections 109 and 110 
of the Code of Civil Procedure and, there- 
fore, not appealable to the Supreme Court 
thereunder. In analogous context, a similar 
view was expressed by the Punjab High 
Court in Fazilka Dabwali Transport Co. v. 
Madan Lal, AIR 1968 Punj 277, and in 
Gopal Singh v. State of Punjab, ILR (1957) 
Punj 615, purporting to follow the Privy 
Council decision in Rangoon Botatoung Co. 
Ltd. v. Collector of Rangoon, (1912) 39 Ind 
App 197. But in Collector of Varanasi v. 
Gauri Shankar, AIR 1968 SC 384, the Sup- 
reme Court disagreed with their previous 
decision in Hans Kumar’s case and held that 
in hearing the appeal against the award of 
an arbitrator given under Section 19 (1) (# 
of the Defence of India Act, the High Court 
acted as the High Court and not an arbitra- 
tion tribunal. Its decision was, therefore, a 
“determination” under Article 136 of the 
Constitution. The Supreme Court did not 
have the occasion to consider the further 
question whether the judgment of the High 
Court, for the same reason, would be a 
“judgment” within the meaning of Sec- 
tions 109 and 110 of the Civil Procedure 
Code and as such appealable thereunder. 
A Full Bench of this Court, however, re- 
viewed the whole case-law in Munici 
Corporation of Delhi v. Shri Kuldip Lal 
Bhandari, ILR (1969) Delhi 497 = AIR 
1970 Delhi 37 (FB) and pointed out at 507 
that the decision of the Supreme Court in 
Hans Kumar’s case, AIR 1958 SC 947, was 
based on two premises, namely: — 


(1) That the judgment of the learned 
Single Judge was not given in the ordinary 
jurisdiction of the High Court but in a spe- 
cial jurisdiction, and 

(2) Therefore, it was not a “judgment.” 
These two premises were inseparable from 
each other. The first premise is no longer 
valid in view of the subsequent decision of 
the Supreme Court in AIR 1968 SC 384. It 
would follow, therefore, that the second 
premise also has ceased to be valid. It was 
held by the Full Bench therefore, that a judg- 
ment of a learned Single Judge in such cir- 
cumstances would be a “judgment” within 
the meaning of Clause 10 of the Letters 
Patent and would be appealable thereunder 
to a Division Bench of the High Court. The 
abovementioned Full Bench decision of this 
Court was soon followed by a Full Bench 
of the Punjab & Haryana High Court in 
Shanti Devi v. General Manager, Haryana 
Roadways, (1971) 73 Punj LR 343 = (AIR 
1972 Punj 65) overruling the previous deci- 
sion of that Court in Fazilka Dabwali Trans- 
port Company’s case. 


4. If Shri R. M. Lal was under the 
impression that the judgment of the learned 
Single Judge given in an appeal under Sec- 
tion 11 of the Requisitioning and Acquisition 
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of Immovable Property Act, 1952 was not 
appealable to a Division Bench of the High 
Court, then the only reason for such belief 
could be the decision of the Supreme Court 
in Hans Kumar’s case, AIR 1958 SC 947 
and perhaps the Punjab High Court’s deci- 
sions in ILR (1957) Punj 615 and AIR 1968 
Punj 277. But the view taken in these cases 
could no longer be regarded as correct after 
the decision of the Supreme Court in AIR 
1968 SC 384 followed by a Full Bench of 
this Court in ILR (1969) Delhi 497 = (AIR 
1970 Delhi 37 (FB)) and the Full Bench 
decision of the Punjab & Haryana High 
Court in 1971 Pun LR 543 = (AIR 1972 
Punj 65): 

5. It is in the light of this position 
of the case law that the test laid down by 
the Supreme Court in AIR 1970 SC 1953, 
referred to above, is to be aie by us. 
Was the mistake of Shri R. M. Lal bona 
fide? Or is this only a device by the appel- 
lant to cover up his laches and to save limi- 
tation in an underhand way? Shri R. M. Lal 
is a very able counsel of long standing. I£ he 
could be aware of the older decisions of the 
Supreme Court and the Punjab & Haryana 
High Court from 1957 to 1967 taking the 
view that the appeal did not lie to the High 
Court in such circumstances, then with equal 
reason he must have also become aware of 
the subsequent decisions of the Supreme 
Court, of this High Court and of the Punjab 
& Haryana High Court from 1968 to 1971 
overruling the previous view. A counsel of 
the standing and ability of Shri R. M. Lal 
is presumed to keep himself reasonably ab- 
reast of the case-law. The last decision sup- 
porting the old view was delivered in 1967. 
The new view was reported from the Sup- 
teme Court in 1968, from this Court in 1969 
and from the Punjab & Haryana High Court 
in 1971. H the new view was a very recent 
one, it could perhaps be argued that Shri Lal 
did not have sufficient time to acquaint him- 
self with it. Similarly, if the new view was 
not widely known, one could believe that the 
counsel may not have become aware of it. 
But the new view was propounded by the 
Supreme Court in 1968 and by the Full 
Benches of this Court and Punjab & Har- 
yana High Court in 1969 and 1971. All 
these decisions were expressly directed to 
wards disapproving the old view. - Sufficient 
time has passed after these decisions pro 
pounding the new view were reported. There 
after no reasonable counsel could have gom 
by the old view. Every counsel practising 
in this Court as Shri R. M. Lal does witt 
such distinction must have become aware o) 
the new view for a long time before the 
judgment under appeal has been delivered 
Shri R. M. Lal has not filed an affidavit noi 
has he Ma a statement at the bar that hı 
was really under a mistaken conception o: 
law on this point. The affidavit filed by thi 
appellant is self-serving. It cannot be be 
lieved because it is opposed to all probabi 
lities. On the first ground, therefore, we di 
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not believe that Shri R. M. Lal advised the 
appellant that the appeal lay to the Supreme 
Court and not to the High Court. On this 
view, therefore, the first two days of the 
delay, namely, 8th and 9th of February, 1972, 
have not been adequately explained. Alter- 
natively, if he really gave such advice, then 
he was negligent and his. mistake was not 
bona fide. No sufficient cause existed, there- 
fore, as to why the appellant could not file 
the appeal prior to the 8th and 9th of Feb- 
ruary, 1972, namely, on the 7th of Febru- 
ary, 1972. 


6. The Jaw about the second ground 
of delay may be stated as follows: On the 
one hand, Section 5 of. the Limitation Act 
should be so construed as to advance the 
remedy of appeal and not to defeat it 
(Mukhtiar Ahmed v. Himat Lal Bhatt, 1968 
Delhi LT 306, Per I. D. Dua, C. J., as his 
Lordship then was) unless there is “want of 
bona fide inaction or negligence” on the part 
of the appellant (Shakuntala Devi Jain v. 


Kuntal Kumari, AIR 1969 SC 575 at P.579 ` 


paragraph 10, Column 2.) 


7. On the other hand, it is only so 
long as the period of limitation prescribed 
for the appeal is still available that expedi- 
tion or diligence may not be expected of the 
appellant. -He may choose to file the appeal 
on the last day of the limitation without be- 
ing open to the criticism that he idled away 
the rest of the period of limitation till then. 
C. F. Angadi v. Y. S. Hirannayya, AIR 1972 
SC 239 at the end of page 240 citing from 
Halsbury’s Laws of England. But once the 
period of limitation expires then the appel- 
lant has to explain “the delay made there- 
after day by day” to use the words of Gajen- 
dragadkar, J., in Ramlal v. Rewa Coalficid’s 
Ltd., AIR 1962 SC 361 at p. 364 towards the 
end of column 1. The appellant has, there- 
fore, to explain every day of the delay in 
filing the appeal from 8th of February to the 
19th of February, 1972. We have already 
found above that he has failed to explain 
why the appeal was not filed on the 8th or 
9th of February, 1972. The appellant, as a 
layman, was interested simply in filing the 
appeal in time. He was not concerned as to 
whether the appeal could be filed in the High 
Court or in the Supreme Court. He was, 
however, aware or is presumed to be aware 
that the appeal in the High Court had to be 
filed at the latest on the 7th of February, 
1972. To show “sufficient cause” for not fil- 
ing the appeal from the 8th February, 1972 
till the 18th of February, 1972 he has to show 
that he was not guilty of “want of bona fides, 
inaction or negligence.” He says that he 
became aware on 9-2-1972 from Shri D. V. 
Patel, Senior Advocate, that appeal lay to the 
High Court. What would be the reaction of 
a reasonable man on hearing this opinion? 
He would say that the period of limitation 
for filing the appeal to the High Court 
is the only period of limitation of which 
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he has to take care. For, it is that 
period which has expired and it is the 
expiry of that period which is making it 
more and more difficult every day for him 
to show sufficient cause for not filing the ap- 
peal. The appellant is a wealthy person and 
on his own admission he has consulted a 
number of eminent counsel like Shri R. M. 
Lal, Shri Tarkunde, Shri D. V. Patel and 
Shri Bishan Narain in addition to Shri Prem 
Behari Lal. It was, therefore, a matter of 
common sense for him to know that the 
best course for him was to file the appeal 
in the High Court to save the same being 
time barred by the shorter period of limita- 
tion. If the office of the High Court were 
to object that the appeal did not lie there or 
if the High Court was to take that view then 
there was still time to file the appeal in the 
Supreme Court. In fact, the memorandum 
of appeal could be returned to the appellant 
to be filed in the Supreme Court. It would 
indeed be a good ground under Section 14 
read with Section 5 of the Limitation Act 
for the condonation of any delay that may 
take place in filing the appeal to the Supreme 
Court (Sunderbai v. The Collector of Bel- 
gaum, (1918-19) 46 Ind App 15 at p. 22 = 
(AIR 1918 PC 135).) On the appellant’s own 
admission, therefore, when he became aware 
that the appeal’ lay to the High Court he 
should have filed the appeal in the High 
TEN at the latest on the 10th February, 
972. 


8. Did he do so? No. Instead he says 
that “in view of the conflict of opinion as 
aforesaid, I entrusted the papers to Shri 
Bisban Narain, Senior Advocate, for advice 
and necessary action on or about 10-2-1972”, 
If by these words, the appellant means that 
he wanted Shri Bishen Narain to resolve the 
conflict of opinions or he wanted to be sure 
himself by consulting Shri Bishan Narain as 
to which of the two opinions expressed by 
Shri R. M. Lal and Shri D. V. Patel was 
the correct one, then he was not acting as 
a reasonable man whose sole object should 
have been to file the appeal in time. For, 
he had nothing to do with the conflict of 
opinions and he had no business to find out 
which of the two views was correct. As 
against the opinion of Shri R. M. Lal, 
Advocate, he had the opinion of Shri D. V. 
Patel, Senior Advocate, that the appeal lay 
to the High Court. Was it not sufficient for 
him to be alarmed? Did it not make him 
aware that he had already allowed the period 
of limitation to expire? What possible rea- 
son could he have to delay the filing of the 
appeal in the High Court thereafter? Did 
he not know that it was his immediate inte- 
test to see that the appeal is filed in the High 
Court? For the same appeal could be later 
filed in the Supreme Court, if it was 
found not to be competent in the High Court. 
Even if it is assumed in favour of the ap- 
pellant that both the views were equally 
plausible, it was simple common sense to file 
the appeal immediately in the High Court. 
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9. That would have saved any fur- 
ther loss of limitation without in the least 
endangering the right to file the appeal in 
the Supreme Court if the appeal were to be 
found incompetent in the High Court. Ab- 
solutely no explanation is given in the affida- 
vit filed by the appellant as to why he did 
not do so nor did his learned counsel at all 
refer to this aspect during his argument. We 
are of the view, therefore, that the appellant 
had no business to consult Sbri Bishan 
Narain or any other advocate on 10-2-1972 
and thereafter. The appellant was bound to 
file the appeal in the High Court on 10-2- 
1972 at the latest as a reasonable person. 
Firstly, his alleged consultation with Shri 
Bishan Narain and Shri R. M. Lal after 10-2- 
1972 and till 18-2-1972 is not believable. 
This plea lacks bona fides. Secondly, even 
if the appellant really wasted the time from 
10-2-1972 to 18-2-1972 in consulting Shri 
Bishan Narain and Shri R. M. Lal, then such 
consultation without filing the appeal in the 
High Court was either inaction or negli- 
gence on his part. 


10. The appellant says that even 
after Shri Bishan Narain advised him, he 
again went to Shri R. M. Lal to ask him to 
file the appeal. This means that he had ap- 
proached Shri Bishan Narain merely for the 
academic purpose of finding out which of 
the two views of Shri R. M. Lal and Shri 
D. V. Patel was the correct one. As already 
stated above, the petitioner had no business 
to do so. On the contrary, he was expected to 
file the appeal immediately in the High Court 
once he became aware on 9-2-1972 from Shri 
D. V. Patel that the appeal had to be filed 
in the High Court. Further, for this merely 
academic exercise the appellant says that he 
left the papers with Shri Bishan Narain from 
10-2-1972 to 17-2-1972. This spending of so 
much time on such a useless purpose was 
completely unjustified. 


11. After the expiry of the limita- 
tion, the appellant was bound to explain the 
delay in the filing of the appeal “day by 
day”. This he has signally failed to do on 
either of the two grounds urged by him. 
These pleas are merely “an attempt to save 
limitation in an underhand way” on his part. 
We, therefore, dismiss his application under 
Section 5 of the Limitation Act. Consequent- 
ly, the appeal is dismissed as barred by 
time. 


Order accordingly. 
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Index Note: — (A) State Financial 
Corporations Act (1951), Section 32 (7) and 
(9) — Application onder Section 31 — Court 
granting interim injunction and attaching 
properties and while upholding claim dis- 
Missing application on ground that Act was 
ultra vires — Order comes umder Section 32 
(7) (c) and (d) and is appealable. 


Brief Note: — (A) Where on an appli- 
cation under Section 31 the Court granted 
ad interim injunction in favour of the appli- 
cant and attached the properties of the res- 
pondent and while upholding the applicant’s 
claim dismissed the application on the ground 
that the act itself was ultra vires the order 
comes under Section 32 (7) (c) and (d) and 
therefore would be appealable under Sec. 32 
(9). (Para 9) 

Index Note: — (B) Civil P. C. (1908), 
Section 115 —- The District Judge while act- 
ing under Sections 31 and 32 State Financial 
Corporations Act is not a persona designata 
but a Court subordinate to the High Court 
and revision lies to the High Court against 
his orders which are not appealable. AIR 
1972 SC 801, Relied on. (@ara 12) 


Index Note: — (C) Civil P. C. (1908), 
Sections 113 and 115 — The District Judge 
in deciding that the State Financial Corpora- 
tions Act was ultra vires the Constitution 
acts in violation of Section 113 and exercises 
jurisdiction not vested in him by Jaw and his 
decision is liable to be set aside under Sec- 
tion 115. @ara 13) 

Index Note: — (D) Civil P. C. (1908), 
Section 113 — The District Judge acting 
under Section 32 State Financial Corpora- 
tions Act comes within the scope of Sec. 113. 
1967-3 Delhi LT 291, Ref. to. (Para 14) 
Cases Referred: Chronological Paras 
AIR 1972 SC 801 = Civil Appeals 

Nos. 1021 and 1022 of 1971 and 

1852 of 1970, D/- 24-8-1971, Asnew 

Drums Pvt. Lid. v. Maharashtra 

State Finance Corporation 11 
AIR 1967 SC 1581 = (1967) 3 SCR 

399, Northern India Caterers (Pvt.) 

Ltd. v. State of Punjab 


(1967) 3 Delhi LT 291, Asad Ullah 
Khan v. Metropolitan Financers Pvt. 
Ltd. 14 


P. D. Ahuja and Mohinder Singh, for 
Appellant; B. N. Nayyar, with Mrs. Shyamla 
Pappu with M/s. Lalit Bhasin and C. V. 
Francis, for Respondent. 


JUDGMENT:— The appellant is the 
Delhi Financial Corporation incorporated 
under the State Financial Corporations Act, 
1951 (hereinafter referred to as the Act). 
The appellant filed an application in the 
Court of District Judge, Delhi, under Sec- 
tion 31 of the Act for the recovery of 
Rs. 1,89,376.92 paise from the respondent 
herein, Shri Ram Prashad, the sole proprie- 
tor of Delhi Steel and Foundry Works, 
Delhi. According to the averments in this 
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application, the Punjab Financial Corpora- 
tion had advanced a loan of Rs. 1,50,000/- 
to the respondent under a mortgage deed 
dated 22nd April, 1963 and that the said 
Corporation had advanced a further loan of 
IRs. 50,000/- to the respondent under the 
mortgage deed dated 7th December, 1964. 
The respondent had hypothecated certain 
properties belonging to him by way of secu- 
rity for the said loans. The loans were re- 
payable ‘with interest by instalments which 
Were specified in the mortgage deeds. Under 
the Punjab Reorganization Act, 1966, the 
appellant took over all the assets and liabi- 
lities of the Punjab Financial Corporation 
within the Union Territories of Delhi and 
Chandigarh. The appellant, therefore, - be- 
came entitled to recover the loans advanc- 
ed to the respondent under the two mort- 
gage deeds. The respondent committed de- 
fault in the payment of the instalments and 
under the terms of the mortgage deeds, be- 
came liable to pay the entire balance of the 
loans together with interest. The appellant 
issued a notice to the respondent calling 
upon the latter to pay the entire balance of 
the loans amounting to Rs. 1,89,376.92 paise 
together with interest at 84 per cent per 
annum. In spite of the notice, the respon- 
dent failed to make the payment. The ap- 
pellant, therefore, filed the petition under 
Section 31 of the Act praying— 

(a) that the hypothecated properties of 
the respondent be sold and the sale proceeds 
thereof be paid to the appellant towards 
the loan amount due from the respondent: 

(b) that an ad interim injunction be 
granted restraining the respondent from 
transferring or removing the mortgaged pro- 
perties without the permission of the Board 
of Directors of the appellant Corporation; 


(c) that an ad interim attachment of the 
mortgaged properties be made as require 
by Section 32 of the Act; and 3 

(d) tbat any other relief .be granted 
which the Court may deem just and equit- 
able for the protection of the interests of 
the appellant-Corporation. 


The respondent resisted the application filed 
by the appellant on various grounds. One 
of the grounds was that the Act was ultra 
vires of the Constitution of India, because 
the remedy under the ordinary law was open 
to the appellant for the recovery of the 
amount and that, therefore, the appellant 
cannot have a double remedy and as such, 
the Act was ultra vires of the Constitution. 


2. On the pleadings of the parties, 
the following issues were framed:— 

1. Whether the respondent did not 
agree to the terms and conditions of the 
mortgage as stated in the mortgage deed 
dated 22-4-1963? 

2. Whether the respondent did not 
agree to the terms and conditions of the 
mortgage as stated in the mortgage deed 
dated 7-12-1964? 
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3. Whether the petitioner is entitled to 
recover the suit amount and to take legal 
proceedings in its own name under the cir- 
cumstances as stated in paragraph 7 of the 
petition? . 

4. Whether the respondent agreed to 
pay the original loan of Rs. 1,50,000/- by 
seven instalments with the terms and condi= 
tions as stated in paragraph 8 of the peti- 
tion? 

5. Whether the respondent agreed to 
pay the second loan of Rs. 50,000/- by 18 
half yearly instalments on the terms and 
conditions as stated in paragraph 9 of the 
petition? 

_. 6. Whether the properties mortgaged 
with the petitioner by the respondents are 
ae aes those mentioned in the mortgage 

lee 


., , 7. Whether the respondent committed 
default in the payment of instalments of the 
principal amount and interest? . 

8. Whether the petitioner is a body cor- 
porate established in the manner as stated 
in para 1 of the petition? 


9. Whether Shri K. C. Pandey, LAS, 
is the Managing Director of the Corpora- 
tion and its principal Officer duly authoris- 
ed to sign and verify all documents connect- 
ed with the legal proceedings for and on 
behalf of the Corporation and to present 
the application under Section 31 of the Act? 


10. To what relief, if any, is the peti- 
tioner entitled? 

_ 11. Whether the State Financial Corpo- 
rations Act, 1951 is ultra vires the Consti- 
ae of India as alleged by the respon- 
lents 


_ 3 Issues Nos. 1 to 9 were decided 
in favour of the appellant and against the 
respondent, because the appellant had ad- 
duced evidence in support of issues Nos. 3, 
4, 5, 7, 8 and 9 and the respondent had not 
adduced any evidence in rebuttal on these 
issues and because the respondent did not 
adduce any evidence on issues Nos. 1, 2 
and 6, the burden of which issues had been 
cast upon the respondent. On issue No. 11, 
however, the learned District Judge held 
that the Act was ultra vires the Constitu- 
tion. In view of the finding on this 


issue, 
the learned District Judge dismissed the 
petition filed by the appellant. The appel- 


lant has preferred the present appeal against 
T said judgment of the learned District 
udge. 


_ 4 A preliminary objection has been 
Taised by the learned counsel for the res- 
pondent against the maintainability of this 
appeal. Reference has been made to sub- 
section (9) of Section 32 of the Act which 
is in the: following terms:— 


“Any patty aggrieved by an order under 
sub-section (5) or sub-section (7) may, with- 
in thirty days from the date of the order, 
appeal to the High Court, and upon such 
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appeal the High Court, may after hearing 
the parties, pass such orders thereon as it 
thinks proper.” f 
Sub-sections (5) and (7) of Section 32 of the 
Act are as follows:— 


“(5) If no cause is shown on or before 
the date specified in the notice under sub- 
sections (2) and (4), the District Judge shall 
forthwith make the ad interim order abso- 
lute and direct the sale of the attached pro- 
perty or transfer the management of the 
industrial concern to the Financial Corpo- 
ration or confirm the injunction. 

(7) After making an investigation under 
sub-section (6), the District Judge may— 

(a) confirm the order of attachment and 
direct the sale of the attached property; 


(b) vary the order of attachment so as 
to release a portion of the property from at- 
tachment and direct the sale of the remain- 
der of the attached property; 


(© release the property from attach- 
ment; 
(d) confirm or dissolve the injunction; 


or 

(e) transfer the management of the in- 
dustrial concern to the Financial Corpora- 
tion or reject the claim made in this behalf: 


Provided that when making an order 
under clause (c), the District Judge may 
make such further orders as he thinks ne- 
cessary to protect the interest of the Finan- 
cial Corporation and may apportion the 
costs of the proceedings in such manner as 
he thinks fit: - 


Provided further that unless the Finan- 
cial Corporation intimates to the District 
Judge that it will not appeal against any 
order releasing any property from attach- 
ment, such order shall not be given effect to, 
until the expiry of the period fixed under 
sub-section (9) within which an appeal may 
be preferred or, if an appeal is preferred, 
unless the High Court otherwise directs until 
the appeal is disposed of.” 


According to the learned counsel for the 
respondent, an appeal lies only from an 
order passed by the learned District Judge 
either under sub-section (5) or sub-section 
(7) of Section 32 of the Act and no appeal 
lies against any other order of the District 
Judge. Further, according to the learned 
counsel, the order passed by the learned Dis- 
trict Judge dismissing the petition filed by 
the appellant is not an order either under 
sub-section (5) or sub-section (7) of Section 
32 of the Act and that, therefore, the pre- 
sent appeal is not maintainable. 


5. The learned counsel for the Union 
of India, Mrs. Shyamla Pappu, on the other 
hand, contends that the order of the learn- 
ed District Judge against which the present 
appeal has been filed is in effect an order 
under sub-section (7) of Section 32 of the 
Act and that, therefore, the present appeal 
is maintainable. In the alternative, it is con- 
tended by the learned counsel that the 
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appeal filed by the appellant may be treated 
as a revision petition under Section 115, 
Civil Procedure Code and for that purpose, 
an application has also been filed. This ap- 
plication was registered as C. M. No. 371/72. 
This application has been opposed by the 
learned counsel for the respondent on the 
following grounds, namely,— 


(i) that the District Judge, while exer- 
cising powers under Sections 31 and 32 of 
the Act is not a Court subordinate to the 
High Court within the meaning of Section 
115 of the Civil Procedure Code and 


Gi) that the substantive provisions of 
the Code of Civil Procedure, like Section 
115, are not applicable to the proceedings 
oes under Sections 31 and 32 of the 

ct. 

6. I shall first consider the question 
whether the appeal is maintainable. For this 
purpose, it is necessary to refer to the rele- 
vant provisions of Sections 31 and 32 of 
the Act and also to the application filed by 
the appellant under Section 31 of the Act. 
ey an application under Section 31 of the 

ct— 

“Any officer of the Financial Corpora- 
tion may apply to the District Judge within 
the limits of whose jurisdiction the indus- 
trial concern carries on the whole or a sub- 
stantial part of its business for one: or more 
of the following reliefs, namely, 


(a) for an order for the sale of the pro- 
perty pledged, mortgaged, hypothecated or 
assigned to the Financial Corporation as 
security for the loan or advance; or 

(b) for transferring the management of 
the industrial concern to the Financial Cor- 
poration; or . 

(c) for an ad interim injunction res- 
training the industrial concern from trans- 
ferring or removing its machinery or plant 
or equipment from the premises of the in- 
dustrial, concern without the permission of 
the Board, where such removal is appre- 
hended.” 

7. In the application filed by the ap- 


pellant, the following reliefs were sought 
namely, 
(a) the sale of immovable propertie: 


and the plant and machinery described it 
Annexure ‘A’ and the payment out of th 
sale proceeds to the petitioner-Corporatio1 
of its full dues amounting to Rs. 1,89,376.9: 
as detailed in Annexure ‘B’ with future in 
terest from 16-7-1969 at 84 per cent per an 
oum in loan accounts No. 1 and loan ac 
count No. II until realisation together witi 
incidental and misc. expenses that ma 
hereafter be debited-to the loan account o 
the respondent in terms of the mortgag 
deed as between attorney and client. 

(b) an ad interim injunction restrainin 
the respondent from transferring or remoy 
ing the machinery, plant and equipmer 
mentioned in Annexure ‘A’ from its prem 
ses without the permission of the Board ¢ 
Directors of the Corporation, and 
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(c) an ad interim attachment of the 

mortgaged properties as required by Section 
32 of the Act.” 
It would, therefore, appear that the appel- 
lant had by its application under Section 31 
of the Act sought the reliefs which ‘are men- 
tioned in clauses (a) and (c) of sub-section 
(1) of the said section. 

8. The procedure to be followed by 
the District Judge in respect of an applica- 
tion under Section 31 of the Act has been 
prescribed under Section 32 of the Act. 
Sub-section (1) of Section 32 of the Act pro- 
vides— 

“When the application is for the reliefs 
mentioned in clauses (a) and (c) of sub-sec- 
tion (1) of Section 31, the District Judge 
shall pass an ad interim order attaching the 
security, or so much of the property of the 
industrial concern as would on being sold 
realise in his estimate an amount equivalent 
in value to the outstanding liability of the 
industrial concern to the Financial Corpo- 
ration, together with the costs of the pro- 
ceedings taken under Section 31, with or 
without an ad interim injunction restraining 
the industrial concern from transferring or 
removing its machinery, plant or equip- 
ment.” 

Sub-section (3) of Section 32 requires that— 

“Before passing any order under sub- 
section (1) or sub-section (2), the District 
Judge may, if he thinks fit, examine the 
officer making the application.” 

Sub-section (4) requires that— 

“At the same time as he passes an 
order under sub-section (1), the District 
Judge, shall issue to the industrial concern 
a notice accompanied by copies of the 
order, the application and the evidence, if 
any, recorded by him calling upon it to show 
cause on a date to be specified in the notice 
why the ad interim order of attachment 
should not be made absolute or the injunc- 
tion confirmed.” 

Under sub-section ()— 


“If no cause is shown on or before the 
date specified in the notice under sub-sec- 
tions (2) and (4), the District Judge shall 
forthwith make the ad interim order abso- 
lute and direct the sale of the attached pro- 
perty or transfer the management of the in- 
dustrial concern to the Financial Corpora- 
tion or confirm the injunction.” 

Under sub-section (6)— 

“Jf cause is shown, the District Judge 
shall proceed to investigate the claim of the 
Financial Corporation in accordance with 
the provisions contained in the Code of 
Civil Procedure, 1908, in so far as such pro- 
visions may be applied thereto.” 

Stopping at this stage, I shall refer to the 
proceedings of the learned District Judge 
after the appellant had filed the application 
under Section 31 of the Act. The applica- 
tion was filed on 18-7-1969 and on the same 
date, after hearing the counsel for the ap- 
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pellant-Corporation, the learned District 
Judge passed an order issuing notice of the 
petition to the respondent for 25-7-1969 and 
restraining the respondent until then from 
transferring or removing from the factory 
premises the mortgaged property. The res- 
pondent appeared before the learned Dis- 
trict Judge on 25-7-1969 and wanted time 
to file his written statement. Time was grant- 
ed but the interim stay granted on 18-7-1969 
was continued until further orders. An ob- 
jection appears to have been raised by the 
respondent against the interim stay order 
passed by the learned District Judge and 
after hearing the parties, the learned Dis- 
trict Judge passed the following order on 
2-9-1969:— 

“I further attach the property in dis- 
pute under Section 32 of the Act in the 
manner as provided under Order 21, C.P.C.” 
Thereafter, the learned District Judge pro- 
ceeded to frame the issues and recorded the 


evidence adduced by both the parties. From 


these proceedings, it would appear that the 
learned District Judge followed the proce- 
dure prescribed under sub-sections (1) and 
(4 of Section 32 of the Act and that he did 
not invoke the provisions of sub-section (5) 
by making the ad interim order absolute or 
by directing the sale of the attached proper- 
ties but proceeded to investigate the claim 
of the appellant in the manner provided by 
sub-section (6) of Section 32 of the Act. 


9. After investigation of the appel 
Jant’s claim, the learned District Judge, 
while upholding the claim of the appellant 
on merits, however, dismissed the petition 
filed by the appellant on the ground that the 
Act itself was ultra vires the Constitution. 
While dismissing the petition, the learned 
District Judge did not specifically either re- 
lease the property from attachment as re- 
quired under clause (c) of sub-section (7) or 
dissolve the injunction already granted by 
him as required under clause (d) of sub- 
section (7) of Section 32 of the Act. But 
the effect of the order of the learned District 
Judge dismissing the appellant’s petition was 
that the property of the respondent which 
had previously been attached was released 
from attachment and the ad interim injunc- 
tion which was granted in favour of the ap- 
pellant was dissolved. Therefore, in my 
view, the order of the learned District Judge 
was an order releasing the property from 
attachment and dissolving the injunction. It 
was, therefore, an order passed under clau- 
ses (c) and (d) of sub-section (7) of Section 
32 of the Act. Therefore, an appeal lay 
against the said order of the learned Dis- 
trict Judge under sub-section (9) of Section 
32 of the Act. The present appeal in my 
view is, therefore, maintainable. 


10. In view of this finding, it may 
not be necessary to consider the application 
filed by the appellant for treating the appeal 
as a revision petition under Section 115, 
C. P. C. But since arguments were heard on 
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this question also, I shall proceed to consi- 
der whether the appeal filed by the appel: 
Jant could be treated as a revision petition 
under Section 115, C.P.C. if the appeal it- 
self was not maintainable under sub-section 
(9) of Section 32 of the Act. 


Ui. Section 115, C.P.C. is in 
following terms: 

“The High Court may call for the re« 
cord of any case which has been decided 
by any Court subordinate to such High 
Court and in which no appeal lies thereto, 
and if such subordinate Court appears— 


(a) to have exercised a jurisdiction nof 
yested in it by law, or 
~ (b) to have failed to exercise a jurisdic- 
tion so vested, or 


(c) to have acted in the exercise of its 

jurisdiction illegally or with material irregu- 
Jarity, 
the High Court may make such order in 
the case as it thinks fit.” 
The learned counsel for the respondent 
started by contending that the District Judge 
while exercising powers under Sections 31 
and 32 of the Act was not a court but acte 
ed as persona designata. When his attention 
was drawn by the learned counsel for the 
Union of India to an unreported judgment 
of the Supreme Court in Civil Appeals Nos. 
1021-1022 of 1971 and 1852 of 1970 (Asnew 
Drums Pvt. Ltd. v. Maharashtra State Fin- 
ance Corporation) decided on 24-8-1971 = 
(Reported in AIR 1972 SC 801) the learned 
counsel did not press this contention. In 
this judgment, a similar contention had been 
advanced before the Supreme Court, names 
ly, that the Act confers jurisdiction on a 
District Judge as persona designata. The 
Supreme Court repelled this contention and 
after referring to sub-section (M) of Section 
82 of the Act which provided that— 


“The functions of a District Judged 
under this Section shall, in a presidency- 
town, be exercised by the principal Judge 
of the City Civil Court, if any, having juris- 
diction or by the High Court.” 
observed as follows:— 


“These provisions clearly show that the 
District Judge is not a persona designata.” 


12. The next contention which hag 
been seriously pressed by the learned coun- 
sel for the respondent is that even if the 
District Judge, while exercising powers 
under Sections 31 and 32 of the Act, may 
be a court and not a persona designata, he 
is still not a Court governed by the Code 
of Civil Procedure and the procedure he 
has to follow is the one prescribed under 
Section 32 of the Act and that, therefore, 
he will not come within the scope of Sec- 
tion 115, C.P.C. I find no substance in this 
contention. For one thing, the scope of Sec- 
tion 115, C.P.C. is not restricted to Courts 
governed by the Civil Procedure Code. Its 
scope extends to all Courts which are sub- 


tha 


D. F. Corporation v. Ram Pershad (Ansari J.) 


ATIR. 


ordinate to the High Court and undoubted- 
ly, the District Judge while exercising pow- 
ers under Section 31 or Section 32 of the 
Act is a Court subordinate to the High 
Court not only because as District Judge 
he is subordinate to the High Court but also 
in view of the provisions of sub-section (9) 
of Section 32 of the Act under which an 
appeal lies to the High Court against the 
orders of the District Judge passed under 
sub-sections (5) and (7) of Section 32 of the 
Act. Secondly, the District Judge while exer- 
cising powers under Sections 31 and 32 of 
the Act does not cease to be a Civil Court 
within the meaning of Section 3, C.P.C. 
merely because certain special powers are 
given to him under the Act by virtue of his 
office as District Judge. Thirdly, it cannot 
be said that while exercising the powers vest- 
ed in him under Sections 31 and 32 of the 
Act, the District Judge is not governed by 
the provisions of C.P.C. Sub-section (6) of 
Section 32 of the Act specifically provides 


- that the District Judge shall proceed to in- 


vestigate the claim of the Financial Corpo- 
ration in accordance with the provisions 
contained in the Code of Civil Procedure, 
1908 in so far as the said provisions may 
be applied thereto. Sub-section (8) of Section 
32 also provides that an order of attach- 
ment or sale of property under this section 
shall be carried into effect as far as practic- 
able in the manner provided in the Code of 
Civil Procedure, 1908 for the attachment or 
sale of property in execution of a decree as 
if the Financial Corporation were the de- 
cree-holder. The only departure from the 
procedure prescribed by the Civil Procedure 
Code is the one provided under sub-sections 
(1), @) and (5) of Section 32 of the Act. 
Under sub-section (1) the District Judge is 
bound to pass an ad interim order attaching 
the security. No discretion is given to him 
as under the Civil Procedure Code for pass- 
ing ad interim attachment orders. Similarly, 
under sub-section (2), the District Judge shall 
grant an ad interim injunction restraining 
the industrial concern from transferring of 
removing its machinery etc. Again under 
Section 5, if no cause is shown by the In- 
dustrial concern on receipt of the notice 
issued to it under sub-sections (2) and (4), 
the District Judge is bound to make the 
ad interim order absolute and also direct 
the sale of the attached property or transfer 
the management of the industrial concern 
to the Financial Corporation or confirm the 
injunction. These special provisions in Sec- 
tion 32 of the Act may be relevant for the 
purpose of considering the question whether 
the Act is ultra vires on the ground that 
these special provisions are more drastic in 
nature than the provisions of the Code of 
Civil Procedure. But these special provisions, 
in my view, do not justify the inference 
that the District Judge while exercising his 
powers under Sections 31 and 32 of the Act 
is not governed by the provisions of the 
Civil Procedure Code. Therefore, the Dis- 
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trict Judge is a Court subordinate to the 
High Court within the meaning of Section 
115, C.P.C. and a revision lies to the High 
Court against his orders under Section 115, 
C.P.C. in cases where no appeal lies against 
such orders. 


13. The next question for considera- 
tion is whether in exercise of its powen 
under Section 115, C.P.C., this Court can 
interfere with the order of the learned Dis- 
trict Judge dismissing the application filed 
by the appellant under Section 31 of tha 
Act on the ground that the Act itself was 
ultra vires the Constitution. The High Court 
can interfere with the order of the learned 
District Judge only if— 

(a) he has exercised a jurisdiction not 
vested in him by law, or 


_ (b) he has failed to exercise a jurisdic- 
tion so vested, or 

(c) he has acted in the exercise of his 
porieen illegally or with material irregu- 
3 ity. 


It is contended on behalf of the appellant 
that the learned District Judge has exercis« 
ed a jurisdiction not vested in him by law 
or that he has acted in the exercise of. his 
jurisdiction illegally or with material irregu- 
larity. Reference in this connection is made 
to the proviso to Section 113, C.P.C. which 
is in the following terms:— 


“Provided that where the Court is satis- 
fied that a case pending before it involves 
a question as to the validity of any Act, 
Ordinance or Regulation or of any provision 
contained in an Act, Ordinance or Regula- 
tion, the determination of which is neces- 
sary for the disposal of the case, and is of 
opinion that such Act, Ordinance, Regula- 
-tion or provision is invalid or inoperative, 
but has not been so declared by the High 
Court to which that Court is subordinate 
or by the Supreme Court, the Court shall 
state a case setting out its opinion and the 
reasons therefor, and refer the same for the 
opinion of the High Court.” 


Reference is also made to Article 228 of 
the Constitution which is in the following 
terms: r 

“If the High Court is satisfied that a 
case pending in a Court subordinate to it 
involves a substantial question of law as 
to the interpretation of this Constitution the 
determination of which is necessary for the 
disposal of the case, it shall withdraw the 
.tase and may— 

(a) either dispose of the case itself, or 

(b) determine the said question of law 
and return the case to the Court from which 
the case has been so withdrawn 
with a copy of its judgment on such ques~ 
tion and the said Court shall on receipt 
thereof proceed to dispose of the case in 
conformity with such judgment.” 
On the basis of the above provisions, it is 
contended by the learned counsel for 
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Union of India that the learned District 
Judge was not competent to decide the ques- 
tion of vires of the Act and that in deciding 
the question ‘himself, he has exercised a 
jurisdiction which was not vested in him 
by law or that he had acted in the exer- 
cise of his jurisdiction illegally or with ma- 
terial irregularity. The learned District Judge 
in holding that the Act was ultra vires has 
followed the decision of the Supreme Court 
jn Northern India Caterers (Pvt.) Ltd. v. 
State of Punjab, AIR 1967 SC 1581. That 
was not a case.under the Act but was a 
case under the Punjab Public Premises and 
Land (Eviction and- Rent Recovery) Act 31 
of 1959. The Supreme Court had struck 
down Section 5 of the said Act on the 
ground that an alternative remedy had been 
provided to the Government under Section 
5 of the said Act in addition to the remedy 
of a suit under the ordinary law and that 
the remedy provided under Section 5 of the 
said Act was more: drastic in nature than 
the remedy under the ordinary law. The 
provisions of each law may have to be exa- 
mined in the light of the rule laid down by 
the Supreme Court in that case and if any 
particular law comes within the rule laid 
down by the Supreme Court in that case, 
it has to be struck down. But the power to 
strike down such a law is vested only in the 
High Court and in the Supreme Court and 
it is not vested in the subordinate Courts. 
If there is a decision of the High Court to 
which such Court is subordinate or of the 
Supreme. Court holding that a particular law 
or a portion of a particular law was ultra 
vires, then it is open to the subordinate 
Court to follow such decisions. But there 
is no decision of this Court or of the Sup- 
reme Court holding that the Act or any 
portion thereof was ultra vires. It was, there- 
fore, not competent for the learned District 
Judge to examine the Act in the light of the 
decision of the Supreme Court under’ the 
Punjab Public Premises and Land (Eviction 
and Rent Recovery) Act, 1959 and to hold 
that the Act came within the rule laid down 
by the Supreme Court in that case. Under 
Section 113, C.P.C., a subordinate Court 
has to refer the case to the High Court if 
the subordinate Court is of opinion that the 
Act. or any portion thereof was invalid or 
inoperative. In deciding the question him- 
self and in holding that the whole of the 
Act was ultra vires the learned District 
Judge has clearly acted in violation of the 
provisions of Section 113, C.P.C. and has, 
thus, exercised jurisdiction which was not 
vested in him by law. 

14, The learned counsel for the res- 
pondent, however, contends that the provi- 
sions of Section 113, C.P.C. are not applic- 
able to the learned District Judge and in 
support of this contention, he has referred 
to a decision of this Court in Asad Ullah 
Khan v. Metropolitan Financiers Pvt. Ltd., 
(1967) 3 Delhi LT 291. The question for 
decision before this Court in that case was 
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whether an application under Section 20 (2) 
of the Arbitration Act, 1940 was a suit and 
whether Section 10, C.P.C. applied to such 
an application. It was held by S. N. Andley, 
J. that the weight of authority was in favour 
of the view that an application made under 
Section 20 of the Arbitration Act and which 
is registered as a suit is not a suit within 
the meaning of Section 10 of the Civil Pro- 
cedure Code. Although the above rule is 
not directly applicable to the point at issue 
in this case, the learned counsel for the res- 
pondent relied upon the distinction made by 
the learned Judge between the substantive 
part of the Civil Procedure Code and the 
procedural part of the Civil Proceeding of 
the said Code. According to the learned 
counsel, Section 113, C.P.C. comes under 
the substantive part of the Code and does 
not apply to the proceedings of the learned 
District Judge under Section 32 of the Act. 
Even assuming for a moment that Section 
113, C.P.C. comes under the substantive part 
of the Civil Procedure Code, I find no justi- 
fication for the view that the District Judge 
acting under Section 32 of the Act does not 
come within the scope of Section 113, C.P.C. 


15. Arguments were addressed by 
the learned counsel on both sides on the 
question whether the provisions of Section 
32 of the Act come within the rule laid down 
by the Supreme Court in the case of North- 
ern India Caterers Pvt. Ltd., AIR 1967 SC 
1581. I do not consider it necessary to de- 
cide this question, as I propose to decide 
this appeal on the question of the jurisdic- 
tion of the learned District Judge under Sec- 
tion 113, C.P.C. If the question of the vires 
was to be decided in this appeal, I would 
ale aa the appeal referred to a larger 

ench. 


16. In the result, the finding of the 
learned District Judge on issue No. 11 is 
set aside and he is directed to state a case 
on this point and refer the same to this 
Court. The parties are directed to appear 
before the District Judge on 20th April, 
1972. The appeal will be deemed to have 
been allowed; but there shall be no order 


as to costs. 
Appeal allowed. 
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‘Laxmi Narain, Appellant v. Man Singh, 
Respondent. 


Ex. Second Appeal No. 3 of 1971, DJ- 
31-3-1972, against order of O. N. Vohra, 
Addl. Dist. J., Delhi, D/- 18-3-1971. 


Index Note:— Civil P. C. (1998), Sec. 60 
Proviso clause (i) — Dearness pay is part 
of the dearness allowance and is exempt 


from attachment under clause ®©. It is 
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treated as ‘pay only for certain specified pur- 


S. L. Bhatia, for Appellant; S. K. Jain, 
R. L. Tandon, Standing Counsel for Central 
Govt., for Respondent. 


SUDGMENT:— This execution second 
appeal has been preferred by the decree- 
holder against the appellate order of the 
Additional District Judge dated 18th March, 
1971, by which the learned Judge has affirm- 
ed the order of the Subordinate Judge dated 
14th August, 1970 upholding the objections 
of the judgment-debtor that the dearness 
pay allowed to him by the Government was 
exempt from attachment in execution of the 
decree. The appellant obtained a decree for 
a sum of Rs. 2,720/- besides costs against 
the judgment-debtor on 6th March, 1969 
and thereafter he took out execution and 
proceeded to attach the salary of the judg- 
ment-debtor employed in the Electrical and 
Mechanical Office Workshop of the Gov- 
ernment at Safdarjang Airport, New Delhi. 
His basic pay was Rs. 233/- and dearness 
pay Rs. 110/- and Rs. 36/- was dearness 
allowance. Besides he was getting city com- 
pensatory allowance of Rs. 27.44 and house 
Tent allowance of Rs, 51.45 and children 
allowance of Rs. 50/-, making a total of 
Rs. 507.89. 2 


2. There is no dispute before me 
Telating to the attachment of the basic pay 
in accordance with the provisions of Section 
60 of the Code of Civil Procedure. The 
dispute, however, centres round the fact 
whether dearness allowance of Rs. 36/- and 
dearness pay of Rs. 110/- per month which 
had been paid to the judgment-debtor can 
be attached or were exempt from attach- 
ment under clause (1) of the proviso to 
Section 60 of the Code of Civil Procedure. 
Both the Courts below found that they were 
exempt from attachment. 


3. I have heard the learned counsel 
for the parties. I had called upon the res- 
pondent to produce the gazette notification 
declaring the exemption in dispute, but on 
his failure to do so, I issued notice to the 
Union of India to appear and contest or 
support the appeal. Mr. R. L. Tandon has 
appeared on behalf of the Union of India 
and has produced the relevant notification 
before me. The relevant provisions are con- 
tained in Section 60 of the Code of Civil 
Procedure where all saleable properties be- 
longing to the judgment-debtor and over 
which he has a disposing power are liable 
to attachment, but a proviso has been in- 
serted exempting certain properties from 
attachment and sale. - Clause (1) of the said 


- proviso reads as follows:— 


“A Any allowance forming part of 
the emoluments of any servant of the Gov- 
ernment or of any servant of a railway com- 
pany or local authority which the appropri- 
ate Government may by notification in the 
Official Gazette declare to be exempt from 
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attachment, and any subsistence grant on 
allowance made to any such servant while 
under suspension.” 


On 25th March, 1949 by Gazette of India 
Notification No. 57/4/49-Estss, the Central 
Government declared under clause () of 
the aforesaid provision of law that all allow- 
ances granted to provide relief against in- 
crease in cost of living will be exempted 
from attachment by order of the Court. 
This notification was slightly amended on 
3ist May, 1949 and it now reads as fol- 
lows:— 

“All allowances granted to provide re- 
lief against the increased cost of living.” 
The entries in these exemptions were also 
added subsequently but they are not mate- 
rial for purposes of this case. 

4, There is no doubt that dearness 
allowance was awarded by the Government 
to provide relief against the increased cost 
of living as is apparent from the use of the 
expression itself and it has not been serious- 
ly disputed that dearness allowance is cover- 
ed by the entries themselves and is exempt 
from attachment. What has been agitated 
is that on or about 9th May, 1953, the Gov- 
ernment decided to treat part of the dear- 
ness pay partakes of the characteristics of 
basic pay and is subject to attachment with- 
jn the meaning of clause (i) read with Ex- 
planation H, which Explanation defines the 
word ‘salary’ occurring in clauses (h) and 
(G) as meaning the total monthly emolu- 
ments excluding any allowance declared ex- 
empt from attachment under the provisions 
of clause (1), derived by a person from his 
employment whether on duty or on leave. 

5. The learned counsel for the 
Union of India has placed before me an 
office memorandum of the Government of 
India (Ministry of Finance) dated 5th July, 
1954 where they decided the question that 
the dearness pay sanctioned on 9th May, 
1953 under Memorandum No. F. 6 (5)-E. 
Ii/53 should be treated as pay for purposes 
of attachment by order of the Court and 
after holding consultation with the Ministry 
of Law, it was decided that the dearness pay 
should not be treated as part of the basic 
pay for purposes of attachment in execu- 
tion of the decree. The matter has further 
been clarified by an office Memorandum 
No. F. 1 (34)-E-I[(B)/68 dated 18th January, 
1969. In this memorandum, the Ministry of 
Finance has observed that the question of 
treatment of a portion of dearness allow- 
ance as pay for certain purposes has been 
engaging the attention of the Government 
of India and the President has been pleased 
to direct under Articles 309 and 148 (5) of 
the Constitution that in modification of the 
existing rules and orders, the amount of 
dearness allowance indicated in the memo- 
randum shall be treated as pay for the pur- 
poses and to the extent specified therein. 
Then scale is provided to indicate how much 
of the dearness allowance will be treated as 
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dearness pay in respect of various categories 
of the employees. Paragraph 3 of the memo- 
randum lays down that dearness pay shall 
count as ‘emoluments’ for pension and 
gratuity while paragraph 6 further states 
that dearness pay would be treated as pay 
for the purposes specified therein like house 
rent allowance or non-practising allowance. 
In this memorandum, paragraph 14 express- 
ly specifies that’ except as specified in these 
orders, dearness pay will not be treated as 
pay for any other purpose, for éxample for 
fixation of pay, drawal of increments or for 
fixation of deputation allowance, nor will it 
be taken into account for the drawal of 
dearness allowance and that it would not 
also be shown as a separate element either 
in the pay bills or the service records, 

6. It is, therefore, clear that it is 
dearness allowance which was granted by 
the Government to provide relief against 
the increased cost of living and part of the 
same allowance has been treated as dear- 
ness pay for some specified purposes, but 
it does not wholly constitute basic pay as is 
mentioned in the office memorandum. There 
is Note 3 subscribed to Rule 225 of the 
Treasury Rules of the Central Government. 
Although the rules issued under Section 151 
of the Government of India Act, 1935 have 
statutory force, the note is not part of the 
statutory rules; still the note correctly clari- 
fied the legal position that dearness pay is 
really part of the dearness allowance and is 
treated as pay only for certain specified pur- 
poses and is as such exempt from attach- 


ment by order of the Court in execution of 
decree. 


7. Accordingly, I am of the view 
that dearness pay received by the judgment- 
debtor is exempt from attachment under 
Entry 6 of the notification of the Govern- 
Ment issued under clause (1) of the proviso 
to Section 60 of the Code of Civil Proce- 
dure and the orders of the Courts below 
are, therefore, correct and are affirmed. The 
appeal is consequently dismissed but there 
will be no order as to costs of this appeal. 


Appeal dismissed. 
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Smt. Champa Devi. Appellant v. Sat 
Narain and others, Respondents. 

S. A. O. No. 228 of 1970, D/- 17-3-1972 
against order of G. C. Jain, R. C., T, 
Delhi, D/-10-11-1970. s 

(A) Delhi Rent Control Act (59 of 
1958). Section 38 — Procedural orders 
not affecting the right of a party — Not 
appealable, - (Para 5) 

Decision of the Additional Rent Con- 
troller to decide at the end of the case 
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the application, for dropping the- stan~ 
dard Rent proceeding made on the 
ground that the standard Rent case is 
not maintainable, is purely procedural 
order and hence no appeal] shall lie. 
(Para 5) 


(B) Civil P, C. (1908), O. 14, R. 2-4 
Court can try issues of law and fact at 
the end of the case — Not deciding the 
issue of law as a preliminary issue will 
not make “the order illegal, (Para 6) 


“The application in question raised 
the issue that the standard rent proceed-~ 
ings should be dropped. This is either a 
pure question of law or a mixed question 
of law or fact, If it is regarded as 
a question of law. It is discretionary with 
the Additional Rent Controller to defer 
its decision, If it is an issue involving 
mixed questions of law and fact, then it 
necessarily-has to be decided at the end 
of the case. In either event the Con+ 
troller had authority to defer the deci- 
sion to the end of the case.” (Para 6) 


Cases Referred: Chronological Paras 


AIR 1967 SC 799 = 1967 Delhi LT 1, 
Central of India v. Gokal 
Chand . 


K. B. Rohtagi with R. P. Gupta, for 
Appellant; P. K. Dugga] with J. S, 
Malhotra, for Respondents. 


JUDGMENT :—It is only necessary 
to state the relevant facts for the pur- 
pose of deciding this appeal under Sec« 
tion 39 of the Delhi Rent Control Act, 
1958. An application for fixation of 
standard rent was brought by the tenants 
against Shrimati Krishna Piari who was 
the landlady of the premises in question. 
During the pendency of the standard rent 
petition the landlady died and her legal 
representative was brought on record 
who is now the appellant before me. Ac- 
cording to the legal representative. the 
interests of Shrimatj Krishna Piari came 
to an end with her death and, therefore, 
the standard rent petition could not con- 
tinue. This led her to file an application 
before the Additional Rent Controller 
which was dismissed on 13th Decem-+ 
ber, 1968. An appeal was taken before 
Shri Mohan Lal Jain, the then Rent Con-~ 
trol Tribunal, who accented the same 
on 29th May, 1969, and held that the 
application of the legal representative 
claiming that the proceedings for fixation 
of standard rent should be dropped had 
been wrongly rejected by the Additional 
Rent Controller and a direction was issu- 
ed to the Controller to proceed to decide 
this A 


The matter again came before 
the 7 dition St Rent Controller, who ap- 
parently took evidence on this question, 
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but decided that he would dispose of tha 
application concerning the dropping of 
the standard rent proceedings only at the 
end of the case, This order was passed 
on 27th January, 1970. 


3. An appeal was taken against 
the said order to the Rent Control Tri- 
bunal. which was rejected by an order 
dated 10th November, 1970. In this order 
it was held that the order deferring the 
decision of the application for dropping 
the standard rent proceedings was not 
appealable under Section 38 of the Act. 
It was also held that there was _ nothing 
in the order of Shri Mohan Lal Jain, 
Rent Control Tribunal showing that the 
question in issue should be tried as a 
preliminary issue and, therefore. even on 
merits the Additional Rent Controller 
Was not wrong, 


4, Against this decision, a second 
appeal ie come before me, A preli-~ 
minary objection has been raised at the 
hearing of this appeal by the learned 
counsel for the respondents in line with 
the objection already accepted by the 
Rent Control Tribunal to the effect that 
this appeal was notmaintainable on the 
ground that the order was not an order 
dealing with substantive rights but was 
procedural in nature. Reliance was plac- 
ed on the judgment of the Supreme Court 
in Central Bank of India v. Gokal Chand, 
i967 Delhi LT 1 = (AIR 1967 SC 799). 


5. On a consideration of the pre« 
liminary issue, it seems to me that the 
order of the Additional Rent Control- 
ler merely decides that the applica- 
tion for fixation of standard rent and the 
application for dropping the proceedings 
for fixation of standard rent should be 
decided by one single judgment and not 
by two separate judgments, Under the 
provisions of Order 14, Rule 2 of the 
Code of Civil Procedure, a Court is enti- 
tied to try issues of law as preliminary 
issues if it is of the view that they are 
sufficient to dispose of ‘the suit, on the 
other hand, it may decide to deal with 
the issues of fact and law together at the 
end of the case. Virtually, the order 
passed by the Additional Rent Controller 
is a, decision to decide both the issues 
of law and fact at the same time at the 
end of the case. Mr, Rohtagi, learned 
counsel for the appellant submits that 
this is not so. He submits that the ap- 
plication of the legal representative is 
an application for dropping the proceed- 
ings and by deciding to proceed with the 
proceedings, the Additional Rent Con- 
troller has in reality rejected the applica~< 
tion. This is of course an attractive way 
of putting the argument, but I do not 
think that words make any difference. 


The purpose of the application is to 
say that the application for fixation of 
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standard rent has become not maintain« 
able in law. This is a preliminary issue 
just like any other preliminary issue, The 
decision either to drop the proceedings or 
to continue with the proceedings is 
another way of saying that the applica- 
tion is or is not maintainable. This de= 
cision when given will be appealable to 
the Court of the Rent Control Tribunal 
and, hence it can just as well be decid< 
ed at the end of the case as at the be« 
ginning. I see no reason why the direc« 
tion of the Rent Control Tribunal to the 
Additional Rent Controller to deal with 
this application should necessarily lead to 
this application being tried and decided 
before the rest of the case. Therefore, 
in my view. the order is a purely pro= 
cedural order and does not affect sub= 
stantive rights. It is still open to the 
Additional Rent Controller to finally de~ 
cide that the proceedings have become 
infructuous and the standard rent matter 
has to ba dropped, In that sense. the 
order is procedural and not substantial, 
Therefore, the preliminary objection 
succeeds and I come to the conclusion that 
the order in question does not affect 
substantive rights but is simply proce- 
da and hence, this appeal does no 
e. 


6. As regards the merits of 'the 
case, I have already referred to Order 14, 
Rule 2 of the Code. The application in 
question raised the issue that the stan- 
dard rent proceedings should be dropp- 
ed. This is either a pure question of law 
oramixed question of law and fact. [fit 
is regarded as a question of law. it is 
discretionary with the Additional Rent 
Controller to defer its decision, If it is 
an issue involving mixed questions of 
Jaw and fact, then it necessarily has to 
be decided at the end of the case. In 
either event the Controller had authority 
to defer the decision to the end of the 
case, : 

T: Hence, this appeal fails and is 
dismissed. There will, however, be no 


order as to costs, 5 
Appeal dismissed. 
| 
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HARDAYAL HARDY, C. J, AND 
PRAKASH NARAIN, J, 

Krishan Kumar, Appellant v. M/s, 
Knitting Industries and others, Respon~ 
dents. 

F, A. O, (OS) Nos. 28 and 29 of 1971, 
D/-1-2-1972 against judgment of B, 
Misra J.. D/-12-4-1971. i 


Index Note:— (A) Partnership Act 
(1932), S. 19 (2) — Though in absence of 
specific agreement, usage or custom of 
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trade a partner has no authority to refer 
a dispute to the arbitration. nevertheless 
award in such an arbitration will be 
binding on the referring partner though 
not on the. other partners and on the 
guarantor, (Contract Act (1872), S. 128), 
AIR 1963 SC 90, Distinguished, 
. (Paras 8, 16, 14) 
Cases Referred: Chronological Paras 
AIR 1967 SC 1634 = (1968) 1 SCJ 
290, State of Maharashtra v, Dr. 
M. N. Kaul 5 
AIR 1963 SC 90 = (1963) 3 SCR 
209, Waverly Jute Mills Co, Ltd, 
ata and. Co. (India) Pvt. 


td, 

AIR 1959 Puni 617 = 61 Pun- LR 
767 (FB), Firm Khetu Ram 
Bashamber Dass v, Kashmiri Lal 

„Ratan Lal 9 

AIR 1949 East Punj 46 = 50 Pun 
LR 181, Hanuman Chamber 
of Commerce Ltd, v. Jassa Ram 9 


K. C. Dua, for Petitioner; B. D, Dha- 
wan (for No. 1) K, R. Chaudhry (for 
No. 3) and A. L, Joshi (for No. 4), for 
Respondents. 


HARDAYAL HARDY, C. J. :— There 
-are two appeals viz, F, A. O, (OS) 28 of 
1971 and F. A, O. (OS) 29 of 1971. against 
an order made by a learned Single Judge 
of this Court. As both these cases were 
decided by the same judgment ‘two separate 
appeals have been filed by Shri Krishan 
Kumar who was respondent No, 4 before 
the learned Single Judge and is appellant 
before us. 


2. , The facts are not în dispute. 
By an instrument of partnership dated 
Ist, April, 1967, a partnership firm in 
the name of Beliram Vinod Kumar was 
constituted. Smt. Kamla Kapur, Shri 
Vinod Kumar and Shri Sat Pal Mebra 
were the three partners each having a 
share of 25/- per cent.. 25 per cent and 
50/- per cent. The firm Beliram Vinod 
Kumar had some dealings with two other 
firms namely, Messrs Knitting Industries 
and Sudershan Sewa Trust. Both these 
firms belong to Amritsar and claim 
money to be due to them by the firm 
Beliram Vinod Kumar. Eventually on 
25-10-1967 an agreement referring the 
disputes to arbitration was executed by 
these two firms in both the cases on the 
one hand and the firm Beliram Vinod 
Kumar acting through Vinod Kumar res- 
pondent on the other. In the said agree- 
ment respondent No. 4 who was not a 
partner in the firm Beliram Vinod Kumar 
on the date of the agreement, stood 
as a guarantor of the debt in dispute 
and joined in the reference to arbitra- 
tion, 

3. Vinod Kumar. respondent No. 2, 
appeared before the arbitrator on behalf 
of the firm and eventually on 27th Octo- 
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ber, 1967 an award was made in each 
case, In the first case (Suit No, 25-A of 
1968) the award directed payment of 
Rs. 30513/- in one lump-sum against the 
firm Beliram Vinod Kumar and in the 
second case (Suit No. 30-A_of 1968) the 
award directed payment of Rs. 60275/- in 
instalments mentioned in the award. The 
award was eventually filed by the arbi- 
trator in both the cases. Jn the first 
case (Suit No,-25-A of 1968) the award 
was made a rule of the Court and a de- 
cree followed the same on 16th, April, 
1968 while in the second case a decree 
was passed on 31st May. 1968. . 


- 4, Respondent No. I, Be Su- 
dershan -Sewa ‘Trust, was “represented 
before the Jearned Single Judge in the 
proceedings and the firm Beliram Vinod 
Kumar was represented by a counsel ap< 
pointed by Vinod Kumar, respondent 
No. 2. No notice of the filing of award 
was however, issued to Smt, Kamla 
Kapur ‘and respondents 2 and 3 personally, 


5. In the second case, execution 
of the decree was taken out by respondent 
No. 1 whereupon Smt. Kamla Kapur 
filed two sets of objections on 29th Jan= 
uary, 1969 under Section 33 of the Arbi- 
tration Act challenging the validity of the 
award in both the cases, The main ground 
of objection raised by her was that Vinod 
Kumar had no authority either express 
or implied to refer the dispute to arbitra- 
tion under the agreement of reference and 
as such the award did not bind Smt. 
Kamla Kapur and other partners of the 
firm, In any view of the matter. so far 
as Smt. Kamla Kapur and the other re- 
spondents were concerned it did not bind 
them at all, in particular as they had no 
knowledge of the arbitration proceedings 
and no notice of the filing of the award 
had been issued to them and so the 
decree of the court did not bind them. 


6. Respondent No. 1 in both the 
cases contested the application and it 
was alleged that Smt, Kamla Kapur had 
acquiesced in the arbitration proceedings 
and in the award and that Vinod Kumar 
had ample authority to make the refer- 
ence to arbitration and as such the award 
was binding on her. An objection was 
also raised against the competence of 
Smt, Kamla Kapur to move the petition, 
Respondents 2 and 4 filed affidavits in 
opposition but later on they absented and 
proceedings were taken ex parte against 
them, Similar objections were also ‘taken 
by respondent No. 3 and it was urged 
on his behalf that reference to arbitra- 
tion did not bind him nor was the award 
obtained against him or his firm in which 
he was a partner, enforceable against 
them. It was further urged that the deal- 
ings between the parties in respect of 
which the award was made related ‘to 
a business which was anterior in time 


A. LR. 


to the business of the firm Beli Ram 
Vinod Kumar in which he was a partner. 


T; Several issues were framed by 
the learned Single Judge but the present 
appeal is confined to issue No, 2 which 
reads as under:— 


“Is the petitioner’s contention correct 
that no valid agreement to refer to arbi< 
tration ever existed? OPR” 


8. The authority of a Saat to 
refer a matter to arbitration on behalf 
of a partnership firm is contained in 
Section 19 of the Partnership Act, 1932, 
The relevant clause reads as under:-— 


“19 (1) Subject to the provisions of 
Section 22, the act of a partner which 
is done to carry on, in the usual way, 
business of the kind carried on by the 
firm, binds the firm. 


The authority of a partner to bind 
the firm conferred by this section is call- 
ed his ‘implied authority.’ 


(2) In the absence of any usage or 
custom of trade to the contrary, the 
implied authority of a partner does not 
empower him to:— 


(a) submit a dispute relating to the 
business of the firm to arbitration.” 
There was no dispute that in the partner- 
ship deed no express authority was con- 
ferred on a partner to refer any disputes 
to arbitration on behalf of the firm nor 
was any usage or custom of trade alleg- 
ed or proved on the record. In the 
absence of any usage or custom of trade 
there is no escape from the conclusion 
that Vinod Kumar acting as a partner of 
Beliram Vinod Kumar had absolutely no 
authority to bind the firm by referring 
a dispute to arbitration. In fact the 
counsel for the parties did not even rely 
on Section 19 (1) of the Partnership Act 
and therefore the learned Single Judge 
rightly came to the conclusion that the 
award which had been obtained by res“ 
pondent No. 1 in each case against the 
firm of Beliram Vinod Kumar through 
respondent No. 2 would not bind any of 
the other partners of the firm. 

9. Shri B. D. Dhawan, counsel 
for respondent No. 1 in each case how- 
ever relied upon a decision of Achhru 
Ram J. in Hanuman Chamber of Com- 
merce Lid. Delhi v. Jassa Ram, AIR 1949 
East Punj 46 and on a Full Bench deci- 
sion of the Punjab High Court in Firm 
Khetu Ram Bashamber Dass v, Kashmiri 
Lal Rattan Lal, ATR 1959 Punj 617, Both 
these judgments have however no bear~ 
ing on the case before us, In the first 
ease the initial reference to arbitration 
on behalf of the firm was made by one 
of the partners without any express or 
implied authority from his other partners 
but the award was held binding on the 
firm because the other partners had rati- 
fied his act which was unauthorised at 
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its inception and ff was said that rati- 
fication need not be an express act or 
declaration and may be implied from 
conduct, It may be inferred from mere 
acquiescence or silence or inaction on 
the part of such other partners. No such 
evidence has however been led in the 
present case, and there is nothing to sug~ 
gest that there hasbeen any acquiescence 
or silence or inaction on the part of the 
other partners. In the second case it was 
said that arbitration is a matter of agree- 
ment between the parties and if a per- 
son acts on behalf of another in the hope 
that such a person will agree and ratify 
his action the contract would become 
valid and binding as between the parties 
as soon as the party concerned ratifies 
the act of his agent. 


10. But while the award did not 
bind the other partners so far as respon- 
dent No. 2 as executant of the agree- 
ment of arbitration and respondent No. 
4 as a guarantor, are concerned the award 
certainly binds them. A 


11. It was urged on behalf of 
the appellant that if the foundation of 
the award falls the award and the decree 
following the same will not affect the 
right. +itle or interest of respondent No. 
2 and since the lability of respondent 
No, 4 as a guarantor is co-extensive with 
the liability of respondent No, 2 the 
award would not affect him either. 


12. In this connection our atten- 
tion was drawn to a decision of the 
Supreme Court in Waverly Jute Mills 
Co, Ltd, v. Raymon & Co. (India) Pvt. 
Ltd., AIR 1963 SC 90 and it was urged 
that a dispute as to the validity of a 
contract can be the subject-matter of an 
agreement of arbitration in the same 
manner as a dispute relating to a claim 
made under a contract. But such an 
agreement would be effective and opera- 
tive only when it is separate from and 
independent of the contract which jis im- 
pugned as illegal, Where however it is 
a term of the very contract whose vali- 
dity is in question, it has no existence 
apart from the impugned contract and 
must perish with it, An agreemen; for 
arbitration is the very foundation on 
which the jurisdiction of the arbitrator 
to act rests and where that is not in exi- 
stence at the time when he enters on his 
duties the proceedings must be held to 
be wholly without jurisdiction, 


13. This case has no bearing on 
the facts before us. The dispute between 
respondent No. 1 in each case and the 
partnership firm had nothing to do with 
some other contract, The only dispute 
between the parties related to the arbi- 
tration agreement and respondent No, 2 
was a party to that agreement. As a 
partner in the firm he purported to re- 
present not only the firm but he also 
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represented himself and so far as the 

is concerned, he had no authority 
to act on its behalf but there is nothing 
that prevented him from acting in his 
individual capacity, He was no doubt a 
party to that agreement and he admitted 
it to be so. In these circumstances, he at 
least was bound by the arbitration agree- 
ment. He was also present not only be- 
fore the arbitrator but also before the 
court. The award therefore did bind him. 


; 14, In State of Maharashtra v. Dr. 
M. N. Kaul, AIR 1967 SC 1634 the ques- 
tion ‘that arose for decision was with re- 
gard to the enforceability of a guarantee; 
and it was held that whether a guarantee 
is enforceable or not depends on ‘the 
term on which the guarantor bound him- 
self, To this there are some exceptions 
but the principle of law is that a guran- 
tor cannot be made liable for more than 
what he has undertaken, In the present 
case the appellant who was guarantor 
made himself liable within the meaning 
of Section 126 of the Contract Act. His 
liabilities were co-extensive with that of 
the principal debtor. (See Section 128 of 
of the Contract Act.) It is no doubt true 
that the appellant stood as a guarantor 
for the firm but if respondent No, 2 is 
bound by the award the appellant was 
as much a guarantor for him as for the 


15. The result is that there is no 
merit in this appeal, The decrees do not 
bind Smt. Kamla Kapur. Shri Sat Pal 
Mehra; and respondent No. 1 namely, 
Sewa Sudershan Trust and Messrs Knitt- 
ing Industries jn each case are entitled 
to execute the decree against Shri Vinod 
Kumar and his guarantor Shri Krishan 
Kumar and of their properties, There 
will however be no order as to costs in 


these appeals, 
Appeals dismissed. 
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V. S. DESHPANDE, J. 
Om Parkash Bahal, Appellant v, 
A, K. Shroff, Respondent. 


S. A. O. No. 379 of 1967, D/- 3-8- 
1972 from order of Mohan Lal Jain, Rent 
Control Tribunal, Delhi D/- 4-12-1967, 


Index Note:— (A) Houses and Rents 
=— Delhi Rent Control Act (1958), S. 14 
(1) — Mere denial of a tenant that he 
had not received a notice of demand 
under section, which was sent under 
certificate of posting wil] not be sufficient 
to rebut the presumption under S. 114 
of the Evidence Act unless he can prove 
that some extraordinary event prevent- 
ed the common course of business being 
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followed, 1965-67 Pun LR (SN) 12. Dis- 
tinguished, (Para 4) 


Index Note:— (B) General Clauses 
Act (1897), S. 27 — The raising of the 
presumption under S, 114 (f) of the Evi- 
dence Act in respect of a letter posted in 
the ordinary course without registration 
is not in any ‘way. prevented by the sees 
tion as presumptions under the section 
and S, 114 (f) of Evidence Act are in- 
dependent of each other. (X-Ref:— Evi- 
dence Act (1872), S, 114 a ) (Para 5) 


Index Note:— (C) Houses and Rents —» 
Delhi Rent Control Act (1958), S, 14 — 
Where a landlord rightly doubted the 
practicability of direct service, it will be 
justified if he effects the service of notice 
by affixation, (Para 6) 
Cases Referred: Chronological Paras 
AIR 1972 SC 2091 = 1972 Ren CR 

483, Gauri Shankar v. Hindustan 


Trust 
1965-67 Pun LR (SN) 12. Bhapy 
wanti v. Waryam Singh 


Yogeshwar Dayal with Maheshwar 
Dayal. for Appellant; H, R. Khanna, and 
YV. B. Andley with J. K. Jain, for Addl. 
Respondents, 


JUDGMENT:— The respondent: land- 
lord filed a petition for eviction against 
the appellant tenant on the ground that 
the tenant had not paid arrears’ of rent 
from 17-12-1960, Clause (a) of the pro- 
viso to sub-section (1) of Section 14 of 
the Delhi Rent Control Act, 1958 (here- 
jinafter called the Act) requires the land“ 
lord to serve a notice of demand for the 
arrears of rent on the tenant in the 
manner provided in Section 106 of the 
Transfer of Property Act. 1882. the re- 
levant part of which runs as follows:— 


“Every notice under this section 
must be in writing, signed by or on be- 
half of the person giving it, and either 
be sent by post to the party who is in- 
tended to be bound by it or be tendered 
or delivered personally to such party.. or 
to one of his family or servants, at his 
residence, or if such tender or delivery 
is not practicable affixed to a conspicuous 
part of the property.” 

2. It will be seen that three al- 
ternative modes of service of notice are 
contemplated therein, namely:— 

(1) by post, 

(2) by delivery to the addressee or 
to one of his family or servants at his 
residence, and 

(3) by affixation fo a conspicuous 
part of the property. 

The landlord adopted ali the three modes. 
Firstly. the notice of demand dated 11- 
iL2-1964 was sent to the tenant at the 
‘ address of the premises in which he lived 
under a certificate of posting which is 
Exhibit A-5. Secondly, it was sent by 


we 
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registered post, But the registered en- 
velop was returned with remarks that 
nobody from inside gave a reply and, 
therefore. the cover was being returned. 
The cover was, however, returned on 
21-12-1964, But before the return, the 
registered letter was taken to the house 
of the tenant on the 15th, 16th and 17th 
of December 1964. As it could not be 
delivered to the addressee on the 17th 
December 1964, a copy of the notice was 
affixed by the landlord to the house of 
the tenant in the presence of the land- 
lord’s lawyer, 


3. The Controller as well as Reni 
Control Tribunal held that the notice of 
demand had been properly served. The 
petition for eviction was, therefore, in 
order under clause fa) of the proviso to 

sub-section (1) of Section 14 of the Act. 

As the tenant had already enjoyed the 
benefit, of Section 14 (2) of the Act, an 
order for eviction was passed by the Con- 
troller and was upheld by the Rent Con- 
tro] Tribunal, 


4, Shri Yogeshwar Dayal for the 
appellant tenant in this second appeal 
urged that the notice of demand had 
not been properly served. Regarding the 
first method of service, namely, the post- 
ing of the notice under- certificate of 
posting on 11-12-1964, learned counsel 
argued that the notice was not received 
by the tenant, Under Section 114 Illustra- 
tion (f) of the Evidence Act. there is a 
presumption that the common course of 
business has been followed in particular 
cases including ‘this case of delivery of 
the letter by the postman to the addres- 
see, Tt is well known that letters are de- 
livered into the residence of the addres- 
see and not personally to the addressee, 
The tenant was said to be out of town. 
If so. the members of his family who 
were said to be residing in the pre- 
mises should have received the letter in- 
the common course of business, Learned 
counsel argued that the tenant went into 
the witness-box to deny that he received 
the letter and such denial should be suffi- 
cient to rebut the presumption raised by 
Section 114 (f) of the Evidence Act. 


He relied on E short-note report of 
a decision by Falshaw, C. J. in ag- 
wanti v. Waryam Singh, 1965-67 Pun LR 
(SN) 12, In that. case, the registered letter 
had been returned with the remark 
endorsed by the postman that the addres- 
see had refused to accept the same, The 
learned Judge was of the view that the 
addressee could not produce any evidence 
other than his own that he has not re- 
fused to accept the letter. After such 
denial, it was for the sender of the letter 
to show that the addressee had refused 
to accept the letter. The Punjab decision 
is not in point. The question there was 
whether the endorsement made by the 
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postman could prevail against the evi- 
dence of the addressee denying the re- 
fusal of the letter, The letter was admit- 
tedly not delivered to the addressee, On 
the contrary. the presumption under 
Section 114 (Ð of the Evidence Act is 
that the letter was delivered to the 
addressee, The question which arises for 
consideration is how the addressee can 
rebut this presumption. The answer is 
also given by the counter illustration (f) 
below Section 114 of the Evidence Act. 
The presumption that the usual course 
of the post was followed would not arise 
if it is shown that such usual course was 
interrupted by disturbances. To show that 
the common course of business was not 
followed in a particular case, some extra~ 
ordinary happening of event must be 
proved which prevented the common 
course of business being followed, In the 
present case. no such happening or event 
has been proved, The presumption that 
the common course of business must 
have been followed has not, therefore, 
been rebutted, The evidence of ‘the tenant 
denying the receipt of the letter has no 
value because he was admittedly out of 
town when the letter would have been 
delivered at his residence. No member 
of his family has gone into the witness- 
box to deny the receipt of the letter. 
Nor has the postman been examined to 
show that in the, ten days beginning with 
ith December 1964 no such letter was 
delivered by him at the address of the 
tenant. 

5. Learned counsel then relied on 
Section 27 of the General Clauses Act, 
11897 which is as follows:— : 


“Where any Central Act or Regulax 
fion made after the commencement of 
this Act authorizes or requires any docu~ 
ment to be served by post, whether the 
expression “served” or either of the ex- 
pressions “give” or “send” or any other 
expression is used, then, unless a dif- 
ferent intention appears, the service shall 
be deemed to be effected by properly 
addressing, pre-paying and posting by 
registered post, a letter containing the 
document, and, unless the contrary is 
proved, to have been effected at the 
time at which the Jetter would be de- 
livered in the ordinary course of post.” 
He argued that it is only if the letter 
is sent by registered post that the pre- 
sumption about its delivery to the addres- 
see would arise under Section 27 of the 
Genera] Clauses Act, In my view. the 
two presumptions are distinct. The first 
presumption arises by posting of the 
letter in the ordinary course without 
registration under Section 114 (f) of the 
Evidence Act, The raising of this pre- 
sumption is not in any way prevented 
by Section 27 of the General Clauses Act. 
The latter provision does not mean that 
no presumption of the delivery of letter 
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‘can arise unless it is registered. The 


second presumption under Section 27 of 

the General Clauses Act arises only ~ 
when the letter is sent by registered post. 

But the provisions of Section 114 (f) of, 

the Evidence Act and Section 27 of ‘the 

General Clauses Act are independent of 

each other and can stand together, 

They are not mutually repugnant. There- 

fore. when the landlord adopted both 

the procedures both the presumptions 

could arise in his favour. The presump- 

tion of the delivery of the registered 

letter could have arisen if the said letter 

had not been returned with the endorse< 
ment that it could not be delivered, The 

presumption of the delivery of the notice, 
therefore, arose in this case only under 

Section 114 (f) of the Evidence Act and 

not under Section 27 of the General 

Clauses Act, 


6. The second mode of service Is 
relevant in the present case only to show 
that it could not be effected by that mode 
and, therefore, the third mode of service 
became relevant. It was necessary for 
the landlord, therefore. to show that if 
was not practicable to deliver the notice 
to the tenant personally or to a member 
of his family or servants at his residence 
and, therefore, he had to resort to the 
third mode of service, namely, affixation 
of the notice to a conspicuous part of the 
property. The registered envelope was 
finally returned by the post-office on 21+ 
12-1964 with the report that nobody from 
fnside responded to the postman. The 
postman had to effect the delivery of the 
registered letter either on the addressee 
himself or to one of his family or his 
servants. As no one came out from the 
house and the postman could not go in- 
side it, he could not deliver the register 
ed letier to any of the above-mentioned 
persons. This report was made by the 
postman after several fruitless attempts 
of service. Buy before the registered 
envelope was returned with the final re- 
port, the landlord effected service by af 
fixation on 17th December 1964, 


Learned counsel for the appellant 
argues that on 17-12-1964, the landlord 
could not have known that it had not 
been practicable to deliver the registered 
letter to the tenant or to any one of his 
family or servants and. therefore, the 
affixation of the notice on 17-12-1964 was 
not-valid service. This argument could 
have force if finally the postman had 
succeeded in delivering the letter after 
17-12-1964. Such delivery would have 
deprived the landlord of any justification 
to effect the service by affixation of the 
notice. But the argument loses al] force 
when it is seen that the postman went to 
the premises on the 15th and 16th of 
December 1964 but could not succeed in 
delivering the letter to any one there, 
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The landlord who lives in the same build- 
ing became aware of this and, therefore, 
concluded that the delivery of the letter 
was not practicable. He was. therefore, 
justified in effecting the service by affixa- 
tion on 17-12-1964. The final report of 
the postman showed that the anticipation 
of the landlord was correct, 


T. I am thus of the view that the 
notice of demand was served on the ten- 
ant in two ways authorised by Sec- 
tion 106 of the Transfer of Property Act. 
namely :— 


(1) by being sent under a certificate 
of posting. and 


(2) by affixation of the same to a 
conspicuous part of the property. 


8. Learned counsel then tried fo 
argue that the concurrent findings of the 
Controller and the Rent Control Tribunal 
tha; the tenant had enjoyed the benefit 
of Section 14 (2) of the Act in the previ- 
ous proceeding was wrong. The ap- 
pellant is. however, precluded from rais- 
ing such a contention by the following 
reasons, Firstly, the appellant is not in- 
terested in paying the arrears of rent in 
the present case. It is only if he was 
wanting to obtain the benefit of Sec, 14 
(2) in the present case that it would have 
been material to enquire whether he was 
precluded. from obtaining such benefit 
because he had once got it in a previous 
proceeding. As the tenant has not paid 
the rent arrears in the present case fto 
obtain the benefit of Section 14 (2), the 
question whether he is entitled to the 
benefit of Section 14 (2) does not arise 
and, therefore. the enquiry whether he 
had already obtained such benefit in the 
past becomes unnecessary, Secondly, on 
behalf of the tenant it was conceded both 
before the Controller and the Rent Con- 
trol Tribunal that the tenant had obtain- 
ed the benefit of Section 14 (2) in me 
previous proceeding. 


In view of such concession the tenant 
cannot contend in the second appeal that 
he had not obtained such benefit in the 
previous proceedings (Gauri Shanker v. 
M/s Hindustan Trust, 1972 Ren CR 483 = 
(AIR 1972 SC 2091).) Lastly. the finding 
of the Controller that the tenant had 
obtained such a benefit in the previous 
proceeding should have been disputed by 
the tenant before the Rent Control Tri- 
bunal. But the grounds of appeal taken 
before the Tribunal] are silent about this 
point. Similarly, the grounds of appeal 
in the second appeal also are silent on 
this point. A contention which was not 
raised before either the Controller or the 
Rent Control Tribunal cannot be allowed 
to be raised in the second appeal parti- 
cularly because it has not been raised in 
the grounds of second appeal. 


ALR. 


9. The appeal is, therefore, dis- 
missed but without any order as to costs, 


Appeal dismissed, 
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P. N. KHANNA, J. 

Union of India and gnother, Ap- 
pellants v. M/s. Burmah Shell Co-opera=« 
tive Housing Society Ltd. Respondent., 

‘ oe Appeal No. 66 of 1969, D/-21< 


Index Note:— (A) Civil P, C. (1908), 
Ss. 100 and 101 — A finding of fact, with- 
out any evidence, can be successfully 
challenged in second appeal, (Para (6) 


Cases Referred: Chronological Paras 
AIR 1963 SC 302 = (1963) 3 SCR 
604, V. Ramchandra Ayyar v. 
Ramalingam Chettiar 6 


S. 5. Chadha, for Appellants; A. R. 
Lal, for Respondent, 


JUDGMENT :— This second appeal 
by the Union of India appellant No. 1 
and the Chief Commissioner of Delhi, ap- 
pellant No, 2, is directed against the 
judgment dated November, 19, 1968, of 
the Additional District Judge, Delhi, by 
which he dismissed their appeal against 
the judgment and decree of the Sub« 


Judge, Ist Class, Delhi, decreeing the 
respondent’s suit against them. 
2. The respondent-sociefy~ is a 


Co-operative Housing Society with one of 
its objects being to acquire land for hous~ 
ing schemes. It purchased the land in 
suit and spent some money in developing 
the same, On March 8, 1957, the Chief 
Commissioner, Delhi, Appellant No. 2. 
issued three notifications under Sections 4, 
6 and 17. respectively. of the Land Ac~ 
quisition Act, herein called ‘The Act? in 
respect of a portion of the respondent’s 
land. Other notifications under the same 
sections of the Act were again issued on 
September 10, 1957 in respect of some 
other portion of the said land; and noti- 
fications under the said three sections of 
the Act were further issued in respect of 
the remaining land of the respondent on 
October 25, 1957. Thus, the Government 
acquired the entire land of the respondent 
measuring about 44 bighas, situated in 
the revenue estate of village Mohammad- 
pur Munikka, Delhi, Compensation there- 
of under the awards of the Collector was 
paid in October, 1958, which was receiv- 
ed by the respondent, without prejudice 
to its objections. The respondent then 
filed a suit on December 2, 1960 for de~ 
claration that these notifications were 
illegal. invalid, void, ultra vires and with- 
out jurisdiction, with consequential 
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relief of restraining permanently the ap« 
pellants. their officers and servants from 
interfering with the respondent’s posses~ 
sion of the said Jand, 


The suit was decreed by the learned 
sub-Judge on March 31, 1965. He held 
that the land of the respondent did not 
warrant resort to summary proceedings 
under Section 17 of the Land Acquisix 
tion Act, as the same could not be treat« 
ed as waste or arable land, that the 
Government had not applied its mind 
properly in issuing these notifications and 
that the suit was not barred. The juris< 
diction of the Civil Court to entertain the 
suit was not ousted. It was also held 
that the acceptance of compensation by 
the respondent did not operate as an 

. estoppel. The learned Additional District 
Judge, in appeal confirmed the findings 
of the trial Court and found that the 
respondent’s land had been developed 
before the acquisition and was an urban 
area as the Moti Bagh and Vinay Nagar 
colonies had come up just adjacent to it 
at a distance of a few furlongs. The 
land, therefore, could not be treated as 
waste land, which was a pre-requisite of 
the jurisdiction of the appellants for in- 
voking the powers under Section 17 of 
the Act. The resort to Section 17 of the 
Act for dispensing with the compliance 
of the provisions of Section 5-A of the 
Act. requiring service of notices of the 
acquisition and inviting objections was, 
therefore, not permissible, 


It was only in the case of waste of 
arable land, that State Government ac~ 
quired jurisdiction to invoke the powers 
under Section 17 of the Act. The Govern- 
ment by wrongly deciding the question 
as to the character of the land, could not 
give itself jurisdiction to give a direction 
to the Collector to take possession of the 
land under Section 17 (1) of the Act. The 
learned Additional District Judge, there« 
fore, held that the aforesaid acquisition 
notifications were ultra vires being not 
fn respect of waste or arable land. The 
proper provision applicable to the case 
was held to be Article 120 of the Limita- 
tion Act, which provided six years, limi- 
tation. The suit. accordingly. was not 
barred by limitation. It was also held 
that the receipt of compensation by the 


respondent-society did not ‘operate as- 


estoppel, especially as tHe initial notifica- 
tions were ultra vires. It was made clear 
in the decree itself that the respondent- 
society would be entitled to take benefit 
of the decree, only if it paid to the 
Government the amount received by it 
together with interest and not otherwise. 


It was further held that the ap- 
pellants had failed to show as to who was 
In actual possession. Government re~- 
cords had not been produced to prove 
that the appellants formally took posses- 


Unjon of India v. B. S. Co-op. H. Socy. (Khanna J.J [Prs, 2-5] Delhi 43. 


Sion of the land. The land being open 
area, it had to be treated in possession of 
ne owner. As the acquisition notifica- 
tions had been held to be ultra vires the 
respondent-society was treated as the 
owner and, therefore, in possession of 
the land; their dispossession at any stage 
not having been proved. The suit for 
declaration was, therefore, held to be 
competent, The notifications issued under 
Section 4 of the Land Acquisition Act 
Were also held to have exhausted them-~ 
selves and could not be treated as re« 
servoir for further acquisitions. The ap- 
peal was, therefore. dismissed and the 
judgment and decree of the trial Court 
Was affirmed, ` 7 


3. In the second appeal, Mr. 
S. S. Chadha, the learned ‘counsel for 
the appellants. raised three contentions: 


(i) that the finding that the land was not 
Waste was not correct; (ii) the suit de~ 
claration should have been held not 
maintainable as possession was that of 
the Government and not of the respon- 
dent-society; and (iii) that Section 4 noti- 
fication had survived. The last contention 
was of no help to the appellants. in view 
of the Land Acquisition (Amendment & 
Validation) Act. 1967, More than two 
years having already expired after the 
commencement of the said Act, no de=- 
claration under Section 6 of the Act, 
could be made. The learned counsel, 
were ones did not press his third contén- 
on, 


4. The finding that the land was 
not waste or arable land. but was deve- 
loped land; and that the respondent was 
in possession thereof. are findings of fact. 
They cannot be challenged in second 
appeal., 

5. The lower appellate court has 
held that the land in dispute was sub- 
stantially an urban area as Moti Bagh 
and Vinay Nagar colonies are just ad- 
jacent to the same at a distance of a 
few furlongs. It has further been found 
that the land was developed into plots 
and roads existed there, These are find- 
ings of fact and are supported by ample 
oral unrebutted evidence of the various 
residents in the neighbourhood, Even the 
Land Acquisition Collector in his award 
has stated. as reproduced in the judg- 
ment under appeal, that roads have been 
laid and plots have been demarcated. 
There is absolutely no rebuttal] whatso- 
ever to this, It was further brought on 
record by the respondent that it had 
spent about Rs, 40.000/- on development 
of land. Mr, Chadha contended thay the. 
respondent-society has failed to produce 
the cheques by which “payments are said 
to have been made and had not produced 
its account books. which were admitted 
to have been maintained. He, therefore, 
urged that on account of the failure of 
the respondent to produce the best 
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evidence, in the shape of account books, 
presumption should have been made 
against jt. 


It is true that it was admitted that 
accounts were kept. P, W, 6. A. N. 
Bhardwaj, head-clerk of the respondent- 
society, had stated in his statement on 
oath that he had brought the account 
books in Court. when he appeared in 
the witness box to show that the said 
amount on the development of the land 
had been spent, No questions were asked 
from him in cross-examination on behalf 
of the appellants to discredit this state- 
ment, nor was any attempt made to look 
into the said account books, which were 
then lying in Court. Adverse inference 
could only be drawn if the appellants 
had asked the Court to order the respon~ 
dent to keep the account books in Courf 
and the respondent had then failed to do 
so. Neither any prayer to that effect was 
made on behalf of the appellants, nor was 
any question asked from the witness 
when he had actually brought the ac- 
count books in Court. Non-production of 
the account books under the said circum~ 
stances would not be fatal to the respon- 
dent’s case. In any case, it may be said 
that the respondent had failed to prove 
the spending of Rs. 40,000/~ on the deves 
lopment of the land, 


It could not be said that the lower 
appellate court had no evidence before 
it, to hold that the land had been de- 
marcated into plots and that roads exist- 
ed at the site. The question for decision. 
was, whether it was an urban area or 
whether it was waste land, It is nobody’s 
Case that it was arable land, It was 
found that the land was adjacent to the 
developed colonies like Moti Bagh and 
Vinay Nagar colonies and was, therefore, 
substantially an urban area, This find- 
ing cannot be assailed, 


6. Same is the position with re- 
gard to the finding about the actual pos- 
session of the land. It is admittedly an 
open piece of land and nobody has been 
in actual physical possession thereof, The 
learned lower appellate Court found that 
the appellants had failed to adduce any 
evidence to show that physica] posses- 
sion was ever obtained, In view of this, 
the finding that the respondent-society was 
in possession of the land is unimpea- 
chable. The legal position about the scope 
of the jurisdiction of this court to inter- 
fere in second appeal is now well settled. 
The High Court would interfere in second 
appeal, if, inter alia. the finding record- 
ed by the first appellate court is without 
any evidence. Or-if the evidence which 
is accepted by the lower appellate court 
was such that no reasonable person 
could have accepted and that really 
amounted to saying that there was no 
evidence. The High Court may then in- 
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terfere, as a finding of fact, without any 
evidence, can be successfully challenged 
in second appeal, For, then it may be 
said that the decree proceeding on such 
a finding discloses a substantial defect or 
error in procedure, But, the High Court 
would not interfere if there is an error 
or defect in the appreciation or assess~ 
ment of evidence by the lower appellate 
court. Even if the appreciation is patente 
ly erroneous and the finding of fact 
recorded is grossly defective, as a con 
sequence thereof, that cannot be said to 
introduce a substantia] error or defect 
in the procedure permitting interference 
by this Court. This court would not 
interfere even if it thinks that the find- 
ing accepted by the lower appellate court 
could not have been reasonably accepted. 
(See V, Ramachandra Ayyar v, Ramalin-< 
gam Chettiar, ATR 1963 SC 302). 


7. There is thus no scope for any 
interference by this Court in this second 
appeal, which lacks merit and is ac- 
cordingly dismissed with costs, Counsel 
fee Rs, 200/~, 

T : ‘Appeal dismissed, 
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PRITAM SINGH SAFEER, J. 


S. L. Luthra, Petitioner v, Narender 
Kumar Puri. Respondent, 


Civil Revn No, 151 of 1972, D/- 2« 
5-1972 against order of R, Dayal. Sub. J 
Ast Class Delhi, D/~ 10-4-1972. 

Index Note:— (A) Civil P, C. (1908), 
0. 37 R. 2 — Unconditional leave to de- 
fend can only be granted if the issues 
raised are triable and the defence is bona 
fide, Therefore aS mere allegation that 
the plaintiff is a regular money lender 
without giving any instances in the 
affidavit to that effect cannot be a bona 
fide defence in a suit on pro-note. Con- 
ditional leave granted will therefore be 
justified, (Para 5) 


Cases Reftrred: Chronological Paras 
AIR 1965 SC 1698 = (1966) 2 SCJ 
606, Milkhira (India) Pvt. Ltd, v, 
Chamanlal] Bros 
AIR 1958 SC 321 = 1958 SCR 1211 
Santosh Kumar v. Bhai Mool 
Singh 
R. C. Verma, for Petitioner: 
Mohindru, for Respondent. 


ORDER:— This petition is directed 
against the order dated the 13th of 
March, 1972, by which the trial court 
while granting leave to defend a suit 
covered by Order 37, Rule 2 of the Civil 
Procedure Code imposed the condition 
that the defendant should furnish a bank 
guarantee in the sum of Rs. 3,000/- by 
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the 28th of March, 1972. The suit -had 
been filed on the basis of a promissory, 
note, : 


2. The counsel appearing for the 
petitioner has read out to me the affidavit 
filed before the trial court. The principal 
defence raised was that the plaintiff was 
a money-lender who had not got him-~ 
self registered as such and had not been 
submitting six monthly statements of 
accounts, as required by the Punjab Re~ 
gulation of Accounts Act. It was stated 
in the affidavit that the plaintiff should 
have filed the origina] pronote along 
with the plaint. At the same time 
another paragraph it was stated that the 
pronote was not suffciently stamped. The 
trial court was to determine whether the 
grounds on which leave to defend was 
sought raised triable issues or not, 

3. The suits filed on the basis of 
bills of exchange hundis and promissory 
notes were placed in a separate category 
by the legislature by providing that such 
suits will not be allowed to be defended 
in the ordinary manner and before de- 
fending them leave will have to be ob-~ 
tained from the court, The provisions in 
Order 37 of the Civil Procedure Code 
(hereinafter called “the Code”) indicate 
that the court trying the suits was firstly 
to determine whether leave was to be 
given at all or not. In case the court was 
to find that no leave was to be given to 
defend the suit it was to pass a decree in 
accordance with the claim put forward 
by the plaintiff. Where. however. the 
court was to find that the defence raised 
deserved consideration, then it had to 
decide as to whether. keeping in view the 
issues to be tried, leave was to be given 
unconditionally or on some terms. Sub- 
rule (2) in Rule 3 of Order 37 clarifies 
the Legislative intendment: 

O. 37 R. 3 (2):-— 

“(2) Leave to defend may be given 
unconditionally or subject to such terms 
as to payment into Court, giving security 
framing and recording issues or other= 
wise as the Court thinks fit.” ` 
The Legislature gave the authority to 
the trial Court to give unconditional leave 
to defend the suit, At the same time it 
gave the authority to the same Court to 
impose terms where it found that terms 
should be imposed even when leave was 
to be given to defend the suit. 


4, The provision came in for con- 
sideration before the Supreme Court in 
Santosh Kumar v. Bhai Moo] Singh, AIR 
1958 SC 321. There the Court took the 
view that where it was found that the 

. defence raised triable issues leave should 

ordinarily be given to unconditionally 
defend the suit. It was observed that 
leave would otherwise remain illusory. 
Proceeding further the Supreme Court 
observed :— 
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“If the Court is of opinion that the 
defence is not bona fide, then it can im- 
pose conditions and is not tied down to 
refusing leave to defend.” 


It was meant that even where triable 
issues were raised but the defence was not 
bona fide. instead of refusing it, the leave 
to defend could be granted by subject- 
ing it to conditions. In a latter decision 
after considering the law laid down ear- 
lier, the Supreme Court in paragraph 5 
of ATR 1965 SC 1698 (Milkhiram (India) 
Private Ltd, v, Chamanlal Bros), held: 


“If upon consideration of material 
placed before it the Court comes to the 
conclusion that the defence is a sham 
one or the fantastic or highly improbable 
it would be justified in putting the de- 
fendant upon terms before granting leave 
to defend. Even when a defence is plaus- 
ible, but is improbable the Court would 
be justified in coming to the conclusion 
that the issue is not a triable issue and 
put the defendant on terms while grant- 
ing leave to defend. To hold otherwise 
would make it impossible to give effect 
to the provisions of O, 37 which hava 
been enacted, as rightly pointed out by 
Bose, J. to ensure speedy decision in 
cases of certain types. It will be seen 
that O. 37, R. 2 is applicable to what may 
be compendiously described as commer- 
cial causes. Trading and commercial 
operations are liable to be seriously im- 
peded if, in particular, money disputes 
between the parties are not adjudicated 
upon expeditiously. It is these considera- 
tions which have to be borne in mind for 
the purpose of deciding whether leave 
to defend should be given or withheld 
and if given should be subjected to a 
condition.” 


If attention is paid to the provisions con= 
tained in order 37 of the Code then the 
intention of the legislature seems to be 
that on the filing of a suit on the basis 
of a bill of exchange, hundi or a promis- 
sory note, the defendant has first to con- 
vince the Court that leave to defend the 
suit is deserved.. Order 37. rule 3 (2) of 
the Code indicates that terms can be im-= 
. posed in order to eliminate the possibili- 
ty of tthe prolongation of the litigation. 
In order to secure expeditious disposal 
the Court is given the power to allow 
leave to defend the sui subject to such 
terms as to payment into Court or of 
giving security in respect of the amount 
sought to be recovered and it extends 
not only to the framing and recording of 
issues in a particular manner but is wide 
enough to allow imposition of conditions 
such as the Court may otherwise think 
fit. 


Why was the Court given the autho- 
rity to impose terms as may be found 
necessary? Such authority was given to 
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the Court in order to secure immediate 
recovery of the amount for which the 
suit may be decreed. According to the 
circumstances in the case the Court may 
demand any kind of security. It may 
otherwise impose any conditions in order 
to secure expeditious trial and effective 
disposal of the suit, Chances of delay 
may be sought to be minimised by im- 
posing conditions while giving the leave 
to defend the suit. 

5. The petitioner through his af 
fidavit raised such pleas which can easily 
be raised in respect of any suit brought 
on the basis of a promissory note. In 
his affidavit no instances of money lend- 
ing by the plaintiff-respondent were cit~ 
ed, It is open to a defendant in every 
suit brought on a promissory note to 
plead that the plaintiff is a money lender 
and has not been submitting six monthly 
statements of account which a registered 
money lender is to submit. 


In suits covered by Order 37, Rule 2 
of the Code every possible care should 
be taken by the trial Courts in coming 
to the conclusion whether the issues rais- 
ed are triable or not. There should be 
a further finding whether the defence 
raised is bona fide or not. The Court is 
mot to be impressed by mere assertions, 
whether of facts or of law. The Court 
must examine the merits of all the con- 
tentions raised in order to obtain leave 
to defend the suit. Unless the trial 
Courts act strictly in accordance with 
the requirements of Order 37 of the Code 
the provisions contained therein may 
be rendered ineffective. 


6. In this case the trial Court 
found that having admitted the execu- 
tion of the pro-note the defendant had 
pleaded that he had paid off the dues 
without producing any documentary evi- 
dence and that the defence was of doubt- 
ful nature. 

I do not find any justification for in- 
terfering with the impugned order with- 
in the scope of S. 115 of the Civil Proce- 
dure Code. There is no jurisdictional in- 
firmity in the impugned order which 
allows the defendant to appear and de- 
fend the suit on furnishing a bank 
guarantee in the sum of Rs. 3,000/-. 


The bank guarantee may now be 
furnished on or before the 15th of July, 
1972, on which date the parties will ap- 
pear before the trial Court. This date is 
“being fixed on accepting the request 
made by the petitioner’s counsel. In 
case the bank guarantee is not furnished 
by that date the trial Court will act in 
accordance with law and proceed to de- 
cide the suit. The petition is disposed of 
without there being any order as to 
costs, 

Revision dismissed, 
nt 
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AIR 1973 DELHI 46 (V 60 C 14) 
HARDAYAL HARDY, C, J, AND 

` PRAKASH NARAIN, J. 

Smt. Ambujam, Appellant v. T., S. 
Ramaswamy, Respondent. 

Letters Patent Appeal No, 163 of 
1971, D/-26-4-1972 against judgment of 

. D. Misra J, in F. A, O. No. 125 of 

4970 D/-11-5-1971. 

Index Note:— (A) Hindu Marriage 
Act (1955), S. 28 — Im view of the pro- 
visions of this section read with Ss. 3 (b), 
19 and 21 the appeals to the High Court 
from the decrees and orders passed in 
petitions under the Act lie under Sec- 
tion 96 of C. P. C. or Section 39 of the 
Punjab Courts Act and a further appeal 
from the order or decree of a Single 
Judge would lie to a Division Bench. 
(X.-Ref:— Letters Patent (Punjab) 
Cl, 10). (Para 3) 

Index Note:— (B) Hindu Marriage — 
Act (1955). S. 10 — Where husband com- 
pletely neglects in spite of wife’s repeated 
pleading and urging to receive her on 
any terms he is guilty of desertion and 
the strain of wilful separation for years 
and complete denial of coitus would also 
amount to causing such mental cruelty as 


would entitle the wife to judicial 
separation, _ (Para 16) 
Cases Referred:. Chronological Paras 


AIR 1969 Punj&Har 25 = ILR 
(1969) 2 Punj 365, Smt. Dassi v. 
Dhani Ram Thakur 

AIR 1958 Pat 655 = 1958 BLJR 362 
(FB), Ramji Singh v, Mst, Chhul- 
ghana Kuer 

(1955) 2 All ER 311 = (1955) 1 
WLR 531, Forbes v. Forbes . 

(1949) 2 All ER 145 = 1950 P 8, 
Edwards v. Edwards 9, 17 

AIR 1935 Mad 541 = ILR 58 Mad 
684 (FB) Roi (Bari) Stree v. 
Rassinga Naik 


D. B. Mukerjee. Sr. Advocate with 
S. K. Dholakia and Rishi Kesh, for Peti- 
tioner; K. L, Arora with D, P. Wadhwa, 
for Respondent, 


PRAKASH NARAIN, J.:— This ap- 
peal under Clause 10 of the Letters Patent 
is directed against the judgment of a 
learned single Judge of this Court, 
whereby accepting the appeal of the res= 
pondent herein, the petition of the ap- 
pellant herein for judicial separation 
under Section 10 of the Hindu Marriage 
Act, 1955 (hereinafter called the Act) 
was dismissed. i 


2. The appellant and the res- 
pondent are Hindus who were married at 
Delhi on 2nd May, 1960. After their ` 
marriage, they resided together for some 
time as husband and wife at Delhi as 
well as Chittor. The respondent there- 
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after went to Madras in November, 1960 
and it is claimed by him that he had 
fone there to study law, The appellant 
was left behind at Delhi. In December 
1961 the appellant was taken to Madras 
by her step-mother to the house of the 
respondent, who was residing at No, 60 
Bhaktavatsalam Nagar in Madras. After 
staying for some time in Madras the step- 
mother came back leaving the appellant 
with the respondent. The appellant claims 
that she stayed with the respondent at 
Madras for about six months and there- 
after went to Waltair at the instance of 
the respondent, but during her holidays 
she kept on visiting the respondent at 
Madras. She stayed jn Waltair till 
March, 1964. Then she came away to 
Delhi and two months later resigned her 
appointment at Waltair where she was 
working. After her return to Delhi. the 
appellant kept on writing letters regular- 
ly to the respondent expressing a keen 
desire to be with him, but the respond- 
ent neither called her to him nor fetch- 
ed her from Delhi. This state of things 
continued till December, 1964 whereafter 
the appellant stopped writing to the res- 
pondent and in March, 1965 filed a peti- 
tion for judicial separation under Sec- 
tion 10 of the Act on the grounds of 
cruelty and desertion against the respon- 
dent. This petition was, however, with- 
drawn on i7th October, 1966 with liber- 
ty to file a fresh petition on the same 
cause of action as there was likelihood of 
the petition being dismissed on a techni- 
cal ground. On 27th October, 1966 the 
appellant filed another petition under 
Section 10 of the Act claiming judicial 
separation from the respondent on the 
grounds of cruelty and desertion. The 
Trial Court allowed the petition but on 
appeal the decision was reversed leading 
to the filing of the present Letters Patent 
Appeal, 


3. A preliminary objection was 
mooted that no appeal is competent under 
Clause 10 of the Letters Patent. The 
contention was that unless a certificate 
was granted by the learned single Judge 
of this Court that the case was a fit one 
for appeal, no appeal could be preferred 
against the decision of the learned single 
Judge of this Court. There is no force 
in this contention inasmuch as on a read- 
ing of Clause 10 of the Letters Patent o: 
the Punjab High Court which are in 
force for this Court also. it is manifest 
that a further appeal from the judgment, 
Decree or order of a single Judge of this 
Court made in exercise of appellate juris- 
diction can be filed keeping in view the 
provisions of Section 28 of the Act read 
with Sections 3 (b). 19 and 21. The ap- 
peals to the High Court from the Decrees 
and Orders passed in petitions under the 
Act lie either under Section 96 of the 
Code of Civil Procedure or Section 39 of 
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the Punjab Courts Act read with Sec- 
tion 28 of the Act, and a further appeal 
from the order and judgment of the sin- 
gle Judge who hears the first appeal 
would lie to a Division Bench. We are 
fortified in coming to this conclusion by 
a Bench decision of the Punjab and 
Haryana High Court in Smt, Dassi v. 
Dhani Ram Thakur, AIR 1969 Punj and 
Har 25. A similar view was also taken 
by a Full Bench of the Patna High Court 
in Ramji Singh v, Mst. Chhulghana Kuer, 
AIR 1958 Pat 655 (FB). 


4. Turning to the merits of the 
case, the allegations of the appellant are 
that the respondent did not do any work 
and used to demand money from her, but 
when she did not comply with the de- 
mands of the respondent he became en- 
raged, took to drink and beating and 
completely neglecting her, This behavi- 
our on the part of the respondent not 
only amounts to the respondent desert- 
ing the appellant but treating the ap- 
pellant with such cruelty as to cause a 
reasonable apprehension in her mind that 
it will be harmful or injurious for her 
to live with her husband, The respondent 
denied these allegations. He also offered 
and showed his willingness to live with 
the appellant as husband and wife, Ac- 
cording to the respondent, he was involv- 
ed in a family litigation which prevent- 
ed him from being attentive to the ap- 
pellant but the moment that litigation 
ended early in 1965 he came running to 
Delhi in order to take back his wife to 
live with him but the appellant was 
neither ready nor willing to go with him 
and indeed did not even meet him. 
Therefore, he was not the guilty party 
in any respect and the appellant was not 
mieg to the grant of judicial separa- 

on. 


5. Before we proceed to discuss 
the issues in this case and the evidence 
adduced by the parties, it will be ad- 
vantageous to read the relevant provi- 
sions of Section 10 of the Act, These are: 


*10. (1) Either party to a marriage, 
whether solemnized before or after the 
commencement of this Act. may present 
a petition to the district Court praying 
for a decree for judicial separation on the 
ground that the other party— 


(a) has deserted the petitioner for a 
continuous period of not less than two 
years immediately preceding the presen- 
tation of the petition; or 


(b) has treated the petitioner with 
such cruelty as to cause a reasonable 
apprehension in the mind of the peti- 
tioner that it will be harmful or injuri- 
ous for the petitioner to live with the 
other party; or 


{c) to (£ nsosoosvsoseoovosecost Ie 
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Explanation:— In this section, the 
expression “desertion”, with its gramma~ 
tical variations and cognate expressions, 
means the desertion of the petitioner by 
the other party to the marriage without 
reasonable cause and without the consent 
or against the wish of such party. and 
includes the wilful neglect of the peti- 
tioner by the other party to the mara 
riage,” 


6 In the petition for judicial 
separation, the appellant stated that the 
respondent has deserted her since March, 
1964 for a continuous period of two and 
a half years immediately preceding the 
presentation of the petition and has treata 
ed the appellant with cruelty as envisag~ 
ed by clause (b) of sub-section (1) of 
Section 10 of the Act, She further stated 
that the respondent had not been doing 
anything after 1959 and cannot stick to 
any particular job. As he declined to 
work, he could not maintain and support 
the appellant. During the period of their 
stay at Madras their expenses were met 
by the appellant’s step-mother from Delhi, 
but in spite of these remittances, as the 
respondent wanted more money. the 
appellant was forced to join service asa 
teacher in St. Joseph’s College for Women 
at Waltair: the respondent possessed un- 
bearable temperament and was given to 
frequent fits of outbursts of anger, abuse 
and violence; he regularly and persistent- 
ly drinks to excess with intention to in- 
flict mental injury on her; during their 
stay at Madras and Chittoor the respon< 
dent frequently suspected the appellant’s 
fidelity and brought indecent accusations 
against her on several. occasions; at 
Madras he would not only abuse her but 
also beat her on many occasions causing 
minor body injuries; even when the ap- 
pellant visited the respondent during her 
vacations from Waltair he would behave 
indifferently towards her; On several 
occasions he would level accusations 
against the appellant and abuse her. 
During the period of their last stay 
together at Bangalore and Chittoor’ be- 
tween 20th March, 1964 to 24th March, 
11964. the respondent kept the appellant 
in a hotel and himself would go out 
early in the morning and return late at 
night. During this period also the ap- 
pellant received beatings from the res- 
pondent. Finding an opportunity to get 
away and forced by the circumstances, 
the appellant left Chittoor and came to 
Delhi to her step-mother in March, 1964. 
After coming to Delhi she had to take 
medical treatment for a long time for 
restoration of her health which had run 
down. Thus, the appellant was compelled 
to leave the marital home and the 
common roof that she shared with her 
husband, She thereupon in March, 1965 
filed a petition under Section 10 of the 
Act but withdrew the same inasmuch as 
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two years had not elapsed since 
the alleged desertion by respondent of 
the appellant. She then filed the present 
petition on the same allegations, As al- 
ready noticed eariler the respondent had 
denied the allegations and the following 
fssues were settled by the Trial Court 


1. Whether the respondent has treat- 
ed the petitioner with cruelty as alleged? 


. Whether the respondent has 
deserted the petitioner for more than 
two years immediately preceding the 
presentation of the petition? 


3. Relief, 


Te The Trial Court found all the 
issues in favour of the appellant but in 
the first appeal these findings were 
reversed, The learned single Judge was 
of the view that there was no evidence 
worth the name about tthe respondent 
treating the appellant with cruelty and 
as far as desertion. is concerned, it was 
the appellant. for reasons best known to 
her. who decided to break off the mar- 
riage. In coming to these conclusions 
reference has been made to the evidence 
of Mr. Balarama neighbour of the parties 
at Madras, Mr. K. Subrahmanyam, who 
knows the step-mother of the appellant 
for 25 years, and Dr, Choudhary, who 
was the family doctor of the appellant 
for 20 years. Construing the testimony of 
these witnesses, it was held that no 
cruelty was proved, With regard to 
desertion, reliance has primarily been 
placed by the learned single Judge ona 
large number of letters written by the 
appellant which were produced by the 
respondent, Quoting from these letters, 
the learned single Judge came to ‘the 
conclusion that the charge of desertion by 
the respondent was not proved inasmuch 
as all these letters written by the appel- 
lant were in affectionate terms showing 
her desire to be with him with no com=- 
plaint of desertion by the respondent and 
acknowledged that the respondent was 
busy in a family litigation. It has also 
been observed that had the respondent 
been cruel or had he deserted the ap~« 
pellant, such letters could not have been 
written by her right upto December, 1964. 
It was thus deduced that all these letters 
show that the appellant made up her 
mind, for reasons best known to her, to 
leave her husband and it was she who 
left her husband, not that the husband 
deserted her. 


8. The ancient Hindu Law was 
based on the concept of Dharma which 
included the supremacy of morals and 
the established code of conduct laid down 
by the scriptures. With the change in 
the way of life and the outlook of people 
the thought process for bringing about 
changes in Hindu Law also started. It 
was realised that the ancient way of life 
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must yield to more realistic approach in 
human relationship. This ultimately 


resulted jn codification of various facets 
of Hindu Law adapted to suit the re- 
quirments of the modern way of life. The 
enactment of the Hindu Marriage Act, 
1955 was a result of this change in 

fing, to do away with the ancient outminds 
ed concept of marriage and to put this 
human relationship on a more rational 
basis. Therefore, in construing the pro 
Wisions of this law, a practical and human 
approach has to be adopted and _techni~ 
eal view js not justified, The object of 
the enactment being to modernise 
delicate human relationship and sort 
out the difficulties, a realistic approach 
fo the problems should be adopted and 
not an approach which defeats the very 
purpose of this social legislation. It is on 
this view of the statute that the various 
terms used in the Act have to be con- 
strued, Indeed, as ft is apparent on a 
reading of the Explanation to Section 10 
of the Act, “desertion” is not to have 
fhe meaning attached to it in dictionaries 
alone but also includes “wilful neglect”. 
Similarly, “cruelty” is to have a wider 
meaning than mere infliction of physical 
or mental injury. Desertion does not only 
mean one party physically leaving the 
matrimonial home. The meaning given to 
this word is much wider. It of course 


implies cessation of cohabitation but this. 


cessation has to be on account of the 
party complained against. The husband 
and wife may live in the same house a 
there may be such neglect on the part 

of one or the other that it may amount 
to desertion, The husband and wife may 
be living apart and yet there may be no 
desertion. There has to be what is called 
animus deserendi or an intention. to 
desert, For example, separation between 
husband and wife on account of profes- 
sional or vocational necessity will not be 
desertion, If a party to the marriage wil- 
fully and without the consent of ‘the 
other party fails or refuses fo fulfil 
marital obligations there is desertion and 
as we have observed earlier, even if the 
parties are living under the same roof, 
circumstances may be created by one 
spouse for another whereby the former 
may be compelled to leave the matri- 
monia] home, In such cases it is not the 
spouse who has been compelled to leave 
who would be guilty of desertion but 
the spouse whose action or conduct has 
resulted in the other leaving the matri- 
monial home, For example. if a wife 
separated herself from her husband on 
account of his adultery with a concubine 
fn his house, it has been held by a Full 
Bench of the Madras High Court in Rai 
(Bari) Stree v. Rassinga Naik. ILR 58 
Mad 684 = (ATR 1935 Mad 541) (FB). that 
inasmuch as the conduct of the husband 
brought about a cessation of cohabita- 
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tion betweeen himself and his wife, in 
law he had committed an act of deser« 
tion. Thus it is the state of things which 
really determines whether one spouse 
has deserted the other, The physical 
leaving of the matrimonial home or cesa 
sation of cohabitation by one party. 
does not necessarily mean that that party. 
fs guilty of desertion. The law takes note 
of not only the physica] act of leaving 
or cessation but also other factors in 
determining which of the parties is 
guilty of dereliction of matrimonial duty. 
Thus desertion may. be physica] or cons 
structive, 


9. Legal cruelty may be dif« 
ficult to prove, but sometimes the cruelty 
practised may be a justification for stop- 
ping cohabitation. in such case, the 
parties stopping” cohabitation may be 
entitled to claim justification making the 
concepts of cruelty and desertion over~ 
lap each other. In Edwards v, Edwards, 
(1949) 2 All ER 145 the court of appeal 
was concerned with finding out whether 
there was constructive desertion in the 
ease. The parties In the case were 
married in 1921, and in 1930 the wife 
left the husband, In 1948, the husband 
petitioned for divorce on the ground thaf 
the wife had deserted him without just 
cause, The wife, in her answer, alleged 
cruelty. in that the husband had struck 
her on many occasions, inflicting severe 

pain and causing her to be in fear, and 
that her husband had often associated 
with other .women, causing the wife 
anxiety and distress, The learned Com- 
missioner was not satisfied that the wife 
fhad made out a case of cruelty against 
the husband, but he found that the con-= 
duct of the husband was such as to 
fustify the wife in leaving him, On ap- 
peal against this finding, i; was held that 
conduct which falls short of legal cruelty 
may justify one spouse in leaving another 
mondi it is of grave and convincing 

Cc er, 


10. Cruelty by itself fs not a 
ground for judicial separation. It has to 
be such cruelty as to cause a reasonable 
apprehension in the mind of the petia 
tioner that it will be harmful or injuri- 
ous for the petitioner to live with the 
other party. In early days the expression 
“cruelty” was construed as actual phy- 
sical violence but in the present concept 
f is not confined to physical violence 
alone. This change In concept was large< 
ly brought about by the views express- 
i (1887) AC 395 
Legal cruelty comprises two different 
elements, viz., ill-treatment actually com- 
plained of and the resultant danger or 
the apprehension thereof. It is not necesa 
sary for the applicant to prove that he 
or she needs protection for the future. 
Proof of past cruelty should, confer a 
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right to relief, Violent assaults on several 
occasions would, of course. be cruelty. 
But there need not be actual physical 
violence and cruelty could be spelt out 
from- various other factors taken as well 
in the matrimonial relations between the 
parties like injurious reproaches, com- 
plaints, accusations, or taunts, The impact 
of personality and conduct of one spouse 
on the mind of the other must also be 
considered, The question whether one 
spouse treated the other with cruelty is 
a question to be answered after all the 
facts have been taken into account. The 
guilty spouse may not have any inten- 
tion of being cruel, but his or her un- 
intentional acts may amount to cruelty 
as was held in Forbes v. Forbes, (1955) 
2 All ER 311. 

11. Ir is in the light of the above 
state of law today that the evidence in 
the present case has to be examined, The 
respondent’s counsel, Shri K, L. Arora, 
laid great stress on the fact that the 
various letters written by the appellant 
proved on the record would show that 
there could be no desertion or cruelty 
for which the respondent could be blam- 


ed. Inasmuch as the learned single Judge. 


of this court has mainly relied on these 
letters to agree with the contention of 
the respondent herein, it will be 
advantageous to examine "these letters but 
the same have to be read in the context 
of the appellant and the respondent 
living apart from each other from June, 
1962 when the appellant went to Waltair 
and also from March 1964 onwards. The 
contention of the appellant that the respon- 
dent was not doing any work and was 
entirely living on the money provided 
by her or her step-mother and his de- 
mand for moremoney resultingin the ap- 
pellant taking upa job at Waltair, has also 
to be kept in view. The effect of the 
respondent’s contention that he was deep- 
ly engrossed in his family litigation, has 
also to be borne in mind, 


12. It is the common case of the 
parties that the appellant and the res- 
pondent were related to each other even 
before marriage, the father of the appel- 
lant being the respondents maternal 
uncle, The respondent used to live in 
the house of appellant’s father who died 
in 1952 leaving behind his second wife 
and the appellant. his daughter from the 
first wife, The appellant’s father had a 
flourishing business in Delhi and that was 
inherited by the appellant and her step- 
mother. When the appellant and the res- 
pondent got married in Delhi in May. 
1960, the respondent did have a job but 
he resigned his job and proceeded to 
Madras to continue his studies leaving 
the appellant behind in November 1960. 
The appellant joined the respondent at 
Madras in December 1961. Right from 
the time that the respondent left 
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Delhi in November 1960 till 1965 he did 
not have any job, As already noticed 
earlier, in June 1962 the appellant took 
up a job at Waltair and came to Delhi 
fn March 1964 and never joined or was 
joined by the respondent thereafter. Ac- 
cording to the respondent, he was per- 
suaded to leave his job at Delhi and 
go to Madras to pursue his studies by 
the appellant and her step-mother and 
while he was there he received letters 
from the appellant complaining of_ ill- 
treatment by her step-mother and plead< 
ing him to call her to Madras which 
would be incompatible with the plea of 
cruelty and desertion, The appellants 
contention is that soon after marriage 
the respondent wanted her gnd her step- 
mother to sell off their Laanes at Delhi 
and give him the money but as they 
did not accede to his demand, he got 
annoyed and first took to drink and then 
went away to Madras, While at Madras 
he was being supported by the appellant 
and his mother-in-law. However, when 
ultimately the appellant did join the res- 
pondent at Madras, having been left 
there by her step-mother, she was forced 
to take up a job at Waltair because of 
continued demands by the respondent 
for more money and she was ill treated 
and even beaten during this period, In 
that process she lost her health and came 
.away to Delhi finally in March 1964. 
Even after that she continued to write 
to the respondent in an affectionate tone 
to please him and finally made up her 
mind to seek judicial separation because 
of the cruelty and desertion by the res- 
pondent, 


13. We may first dea] with the 
documentary evidence or record to find 
out whether the appellant had made out 
the case pleaded by her. Before we 
proceed to examine the evidence, it will 
be pertinent to note that the parties are 
Hindus and traditionally a Hindu wife 
would like to save her marriage at all 
costs, In a nutshell the appellant’s case 
appears to be that the behaviour and 
conduct of the respondent was such as 
spells out cruelty and inasmuch as he 
completely neglected her he must be 
regarded as having deserted her. 


14, The earliest letter of the ap- 
penant on record is dated 22nd July. 1962 
(Ex. R. 27). It was written from Waltair 
and a reading of it shows the great con- 
cern that the appellant had for the res- 
pondent and his affairs, It also mentions 
her indisposition and that the. climate 
and environment of Waltair were not 
suiting her, It does show that she was 
very unhappy to be in Waltair and was 
looking forward to be with the respon- 
dent during holidays in December. A 
wish is also expressed jin this letter that 
the respondent could secure a job, The 
next letter dated 31-10-1962 (Ex. R. 32) 
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fs also from Waltair and is in the same 
strain. In this letter there is a mention 
of snuff and an advice from the appel- 
Jant to the respondent to stop taking it. 
All the other letters produced as written 
by the appellant are of 1964 with which 
we shall dea] presently. These two Jetters 
written from Waltair show that the ap- 
pellant was staying in Waltair. either 
against her wish or by force of circum- 
stances for she certainly did not like the 
place or the work there. Coupled with 
the appellant’s testimony in the witness- 
box explaining that she was forced to 
go to Waltair against her wishes, we 
have no doubt that a wife who was so 
concerned for her husband would not 
stay at Waltair of her own accord. There 
fs no allegation that the appellant had 
interest in any one else resulting in her 
staying away from her husband or that 
she preferred to stay at Waltair and not 
with the respondent at Madras for any 
other specific reason. There is no ex- 
planation given by the respondent in 
his testimony in Court as to why the 
appellant went to Waltair except ir 
saying that she wanted to take the B, A. 
degree privately and so she accepted a 
fob at Waltair. That the appellant was 
studying for her B. A. degree also at 
Waltair is evident from the two letters 
noticed above but it does not stand to 
reason thatshe would have stayed on at 
Waltair in spite of the place not agreeing 
with her for two years mainly because 
she wanted to take her B. A, degree, We 
are more inclined to agree with what 
the appellant says that she was forced 
to take a iob at Waltair by the respon- 
dent as he wanted more money and 
while at Waltair she also decided to 
study for the B. A. degree, Indeed, this 
becomes clear from the admission of the 
Pepongoni himself when he appeared as 
W, 3 that the appellant was send- 
aa her salary from Waltair to him in 
Madras and her expenses were being met 
by receiving amounts from her step- 
mother from Delhi. In the context of a 
good dutiful Hindu wife. the whole pic< 
ture fits in and particularly when we 
examine the future conduct of the para 
ties which becomes evident from the 
correspondence of 1964 placed on record. 


15. Coming now to the letters of 
the appellant. written from Delhi in 
11964. we find that all the letters dre by 
and large in the same strain. The first of 
these letters on the record is dated 28-3- 
1964 (Ex. R. 3). It informs the respon-< 
dent of the appellant’s safe arrival at 
Delhi and makes an enquiry about drafts 
tobe sent pcan lena to the respon- 
dent or to the b The second letter 
is dated 1-4-1964 os R. 5). In this letter 
the appellant is expressing the hope that 
a good house could be taken where both 
of them could live, It also es en 
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quiries about the respondent getting a 
job, There is also mention of drafts of 
money being sent to the respondent but 
the appellant keeping back some money 
for her use. The third letter dated 4-4- 
1964 (Ex. R. 6) again speaks of a house and 
also mentions sending of a draft. Future 
payment is promised by the 15th of 
the month, The fourth letter dated 8-4- 
1964 (Ex. R. 7) shows appellant’s anxious 
hope that the affairs of the respondent 
will be settled soon and her eagerness 
to join him in their new house. In this 
letter the appellant has written that she 
would strat immediately on hearing from 
the respondent and join and shows 
how much she was looking forward to 
be with him in a house of their own. 
The fifth letter is dated 18-4-1964 
(Ex, R. 9). Again in this letter thereisa 
mention of the house the respondent in- 
tended to purchase and the eagerness of 
the appellant to join him, There is 
also mention of a draff of Rs. 600 
which the appellant promises to send 
soon to the respondent. aS next 
letter is dated 24-4-1964 (Ex. 10). 
There is a complaint in i letter 
that she had not heard from the 
respondent and was anxiously waiting 
to hear from him. This is a very prac« 
tical] letter in which the appellant in- 
forms the respondent about her sickness 
and how her doctor had advised her to 
attend to her health before it was too 
late. She also writes to the respondent 
that her doctor had advised her that the 
best cure for her was to be with him; 
so, she enquires how soon could she join 
him. In this letter she has also written 
that bv going to Waltair she lost her 
health and if necessary she could take 
up a job in Chittoor, so long as she 
could be with the respondent. It isa letter 
in which the appellant is pleading in all 
sorts of ways that he should call her 
from Delhi to live with him. There is 
disappointment shown in this letter that 
the respondent has changed his mind 
about purchasing a new house and a 
plea that he should take a house on rent 
so that she could be with him as it was 
high time they started their life together. 
It is apparent on a reading of this letter 
how anxious the appellant. was that the 
respondent should have her back so that 
they could live together as husband and 
wife, The next letter is dated 2-5-1964 
(Ex, R. 13). In this letter again there is 
a plea that the respondent should look 
for a house soon and take one anywhere 
so that both of them could lead a “home« 
ly life’. She has written imploring the 
respondent that she must come to him 
and has made enquiries about his obtain< 
ing a job. After this there is the letter 
of 8-5-1964 (Ex. R. 14). This letter shows 
that perhaps after a long time the res- 
pondent wrote to the appellant in an 
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affectionate tone, The joy of the appels 
lant in receiving such a letter is appas 
rent, Again in this letter she has men- 
tioned that the only cure for all their 
ailments was that they must be together 
and lead a “good homely life’. She has 
implored the respondent to let her know 
when she could join him, There js also 
mention of money being sent by her to 
him, The letter of 21-5-1964 (Ex. R. '15) 
also shows how keen the appellant was 
to join the respondent. She writes “when 
will I have the privilege of serving you 
which is the only aim and ambition in 
my life.” The next letter is of 17-6-1964 
(Ex, R. 17). In this letter she enquires 
from the respondent as to what she 
should do with the salary which she had 
received from Waltair, whether she 
should keep it or sent it to him. After 
this there is an undated letter written 
probably in July or August 1964 
(Ex. R. 12) in which there is mention of 
money being~sent by the appellant to 
the respondent and an apology for not 
sending two drafts for the months of 
May and July because the money was 
needed by her for her own expenses. It 
is strange that the appellant was accounta 
ing for her own money to her husband. 
The next letter is of 8th July. 1964 
(Ex, R. 19). In this letter also there is 
an account being given by the appellant 
of her money to the respondent. On 
2-8-1964, the appellant wrote a letter 
(Ex. R. 22) to the respondent. In ‘this 
also there is a plea that the two of them 
had lost enough time and should be 
together soon so that they do not lose 
anymore time of their married life. 
There is mention that people had started 
talking about her staying on in Delhi and 
not joining her husband. The people 
were insinuating that they have had a 
quarrel. An earnest plea is made that 
he should take a rented house soon so that 
they could be together, The next letter 
is dated 24-10-1964 (Ex. R. 23), It is also 
in the same strain, 


16. All the above Tetters fully 
establish the desparate effort of the ap- 
pellant to persuade the respondent that 
they should live together. It is manifest 
on the reading of these letters that to 
start with, the respondent kept on telling 
the appellant that he was going to pur- 
chase g house and as soon as he does 
that they can be together. This plan was 
given up and what we find thereafter is 
an earnest plea by the appellant that he 
should rent a house so that they could 
restart their married life. The mention 

of One or two letters being received by 
the appellant which were not in the usual 
trend but couched: in affectionate terms, 
shows that the respondent was not writ- 


ing to the appellant in the same strain as’ 


she was writing. We do not find any 
force in the contention of the respondent 
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that all this while he was busy in his 
family litigation and so could not keep 
the appellant or respond to her, Tha 
litigation referred to was a suit for parti« 
tion filed against the respondent by his 
step-mother and her children. Surely, 


that was not the kind of litigation which 


could so involve the respondent as to 
completely neglect and foresake his wife, 
Even if he was under great mental strain, 
the company of a loving wife would have 
been a solace to him and she could not be 


a burden to him By a reading 
of these letters we are also con- 


vinced that the respondent who was 
admittedly without a job in all these 
years’ was living on the money be» 
ing remitted to him by the appellant, Ina 
deed, the manner in which the appellant 
accounts for her money to the respondent 
and the manner in which she apologises 
to him for occasional lapses in sending 
the money from Delhi leaves no room to 
doubt the story of the appellant that tha 
respondent was demanding money from 
her and she was supporting him. We can 
give no credence to the contention of the 
respondent that he had rental income of 
60/- per month from which he main« 
tained the appellant besides some patri« 
mony. There is no evidence to prove this 
except his bald statement. On the other 
hand the remittances by the appellant 
and her step-mother stand proved and 
the reference to the salary from Waltair 
in one of the letters makes it evident that 
the appellant’s contention is correct that 
the respondent demanded money from 
her, made her work for it and was being 
maintained by her and her step-mother, 
We may here notice letters dated 29-5+ 
1961 (Ex. P. 2), 31-8-1961 (Ex. P. 3). 10- 
11-1961 (Ex, P, 4) and 1-12-1961 (Ex. P. 5). 
written by respondent to the appellant’s 
ra mother asking for money being sent 
. The letter dated 1-4-1965 

(Ex. P. 8) written by respondent to his 
mother-in-law completely proves the 
conduct ofthe respondent and showsre« 
pentancte by him. We cannot persuade 
ourselves to agree with the finding of the 
learned . single Judge that these letters 
show that the respondent had not desert« 
ed the appellant for if he had she would 
not have written in this strain. We have 
already observed what the expression 
“desertion” connotes. It is evident on a 
reading of all these letters that in spite 
of the appellant pleading with the res- 
pondent to have her back on any terms 
and at any cost, he completely neglected 
her and thereby by his course of conduct 
was guilty of constructive desertion. In 
that situation it is evident that after 
Pleading with the respondent for such a 
long time to have her the appellant 
reached a stage where she became cons 
vinced that there was no point in further 
pleading with him and so she must obs. 
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fain separation so that she could be at 
peace with herself and lead her own life 
rather than continue to be at the mercy. 
of the respondent, The view that we 
have taken about desertion in this case 
also prompts us to hold that the respon~ 
dent was cruel to the appellant. His con- 
duct at least from 1962 to the end of 1964 
was such which resulted In physical dis- 
tress and emotional upset as far as 
the appellant was concerned. The strain 
of separation for many years and the 
deaf ear that the respondent turned to 
the pleas of the appellant would amount 
to mental cruelty. It cannot be regard- 
ed as merely negative conduct for the 
letters of the appellant show positive neg- 
lect by the respondent which the ap-+ 
pellant found unbearable, If interruptus 
coitus can be cruelty, then complete 
denial willbe moreso. In this view of the 
matter, we need not go into the evidence 
of the actual physical beating ete.. for 
this may even be regarded as having 
been condoned by the appellant when in 
11964 she kept on writing to the respon- 
dent that she must join him at any cost, 


17. Mr, K. L. Arora, the learned 
counsel for the respondent, urged that 
desertion and cruelty as pleaded by the 
appellant has not been proved by her on 
the record. So, he contends, no relief 
should be granted to the appellant. Ac- 
cording to the petition. the appellant was 
deserted in March, 1964 but thereafter 
till the end of the year she kept on writ- 
lng to the respondent expressing her keen 
desire to be with him. We have already 
commented on this aspect of the case 
and are of the view that inasmuch as the 
appellant and the respondent separated 
in March, 1964 and never came together 
again in spite of pleadings by the ap- 
pellant, the respondent must be regarded 
as having deserted her for he made no 
attempt to call his wife or accede to her 
requests that they should live together. 
Regarding cruelty, the appellant has 
cited some instances of maltreatment 
while she was living with the respondent 
and though these incidents of beatings, 
ete. may not by themselves constitute 
legal cruelty, all the same, on the ratio 
of, (1949) 2 All ER 145. the conduct of 
the respondent did justify the appellant 
withdrawing herself from the company 
of the respondent for some time, She no 
doubt changed her mind as is evident 
from her letters on record but then 
desertion at least has been fully establi- 
shed by her. This marriage, which vir- 
tually came to an end in March, 1964, 
could not subsist because of the respon 
dent’s attitude and taking a practical ap- 
proach to the problem, we cannot throw 
out the petition on technicalities, There 
fs. therefore. no force in the contention 
raised on behalf of the respondent, 
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_ 18 The result is that this appeal 
is accepted. the judgment of the learned 
single Judge is set aside and the judgment 
and decree of the Trial Court is restored, 
The appellant will be entitled to her 
gosts, Counsel’s fee Rs, 300/-. 

Appeal allowed. 


AIR 1973 DELHI-53 (V 60 C 15) 
DALIP K. KAPUR, J, 
_ Union of India. Petitionen v, Sis 
Ram, Respondent, 
Civil Revn. No. 89 of 1972. D/~24-4- 
1972 against order of G., R. Luthra, Addi, 
Dist. J.. Delhi, D/- 24-8-1971. 
f Index Note :— (A) Land ‘Acquisition 
Act (1894), S. 18 — Where there is a 
mistake of the Collector himself in the 
notice served on the claimant an 
amendment in the reference application 
should be allowed by the Land Acauisi- 
tion Court. (X-Ref:— Civil P. C. (1908), 
Q. 6, R. 17). AR 1966 sc 237, Relied 
on. {Para 4) 
Index Note:— (B) Land Acquisition 
Act (1894), S. 18 — When an amendment 
in the reference application has been al- 
lowed on payment of costs, the party ac- 
cepting the costs is disentitled to chal- 
lenge the amendment allowed, AIR 1972 





Punj & Har 272, Relied on. {Para 6) 
Cases Referred: Chronological Paras 
AIR 1972 Punj & Har 272 = 1972 


Ren CR 211, Dr, Sewak Parshad 
v. Gram Panchayat Raipur Rani 6 
AIR 1966 SC 237 = (1965) 3 SCR 
576. Dr. G, H. Grant v, State of 
Bihar : 
V. P, Kohli, with R, C. Verma, for 
Petitioner; S.S, Shukla, for Respondent. 
ORDER :— This is a Revision under 
the Code of Civil Procedure against the 
decision of the Additional District Judge, 
Delhi, dated 24th, August, 1971 passed 
during the hearing of a reference under 
the Land Acquisition Act, 1894, whereby 
the application for a reference under 
Section 18 of the Act was permitted to 
be amended. The facts of the case are a 
little unusual because the original refer- 
ence petition moved by the respondent 
Sis Ram to the Land Acquisition Collec- 
tor had mentioned in the application field 
No, 38/1 as one of the areas involved in 
the acquisition. In the reference, made 
under Section 19 of the Act, the Land 
Acquisition Collector stated that field 
No. 38/1 was not included in the acquisi-« 
tion and, therefore, no reference concern- 
ing the same could be made. While stat- 
ing the situation and extent of the Jand 
involved in the reference under Sec- 
tion 19 (1) of the Act, the Collector stat- 
ed in a note that this land was not being 
included in the reference as it was not 
acquired. The reference itself was made 
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by the Collector some time in 1969 and 
the application under Section 18 praying 
for a reference to the Land Acquisition, 
Court was made to the Land Acquisition 
Collector on 24th December, 1968. 


2. Before the Additional District 
Judge, the claimant-respondent moved an 
application under Order 6, Rule 17 of the 
Code of Civil Procedure for an amend- 
ment of the reference application on 
Hlth August, 1971, i.e. nearly ‘three 
years after fhe original application. In 
this application, it was stated that the 
petitioner had received a notice under 
Section 9 of the Act concerning the ac- 
quisition in which the land in question 
had been described as Khasra No. 38/1 
and no notice had been served on the 
claimant with respect to Khasra No, 38/2, 
and hence the claimant had been denied 
an opportunity to seek g reference with 
respect to Khasra No. 38/2. It was there< 
fore. prayed that the reference petition 
should be allowed to be amended by sub- 
stituting Khasra No. 38/2 in place of 
Khasra No. 38/1, the mistake in the re- 

_ference petition having occurred due to 
an incorrect number having been men- 
tioned in the notice issued to the claimant 
under Section 9 of the Act by the Land 
Acquisition, Collector. The power of the 
Court to make such an amendment was 
challenged before the Additional] District 
Judge, however, the amendment has 
Deen allowed on payment of Rs. 10/~ as 
costs 


3. The order allowing the amend- 
ment has been challenged by the Union 
of India on the ground that the reference 
cannot be changed by the Land Acquisi- 
tion Court which is bound by the terms 
of the reference made under Section 19 
of the Act. This proposition is disputed 
by the respondent and it is also submitt< 
ed that costs have already been accepted 
and hence the petitioner is disentitled 
to challenge the amendment allowed. 


4, I have no doubt that the Court 
fs bound by the reference which is made 
by the Collector. However. the Collec- 
tor himself has no authority to refuse to 
make a reference in accordance with the 
application under Section 18 of the Act 
moved- by the claimant. It was held by 
the Supreme Court in Dr. G. H, Grant 
v. The State of Bihar, AIR 1966 SC 237, 
at p. 243 as follows :— 


“Again under Section 18 the Collec« 
for is bound to make a reference on a 
petition filed by a person interested”. 
There is no doubt that the Collector is a 
mere functionary in the making of the 
reference. He is bound to make a refer- 
ence and he cannot make by changes to 
the claim put forward by the claimant 
before him. The difficulty which has 
arisen in this.case is that there was a 
mistake in the notice served on the clais 
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mant which led him to seek a re- 
ference regarding the wrong area. Hav- 
ing subsequently learnt that the actual 
field acquired was No. 38/2 and not 38/1; 
it is not surprising that the claimant has 
asked for an amendment in the reference 
application. There are two ways of deal« 
ing with this matter, Either it must be 
held that the award is invalid qua this . 
Khasra or that the amendment should be 
allowed so that the claimant is enable 
to get the determination of the com< 
pensation payable with respect to this 
area by the Court. I do not see any 
reason why an amendment to the ap- 
plication under Section 18 of the Act can< 
not be allowed by the Additional Dis- 
trict Judge, Under Section 53 of the Act, 
the Code of Civil Procedure is applicable 
to proceedings taken before the Court, if 
the Code is not inconsistent with the Act. 
The Code includes Order 6, Rule 17. For 
the purposes of proceedings under the 
Land Acquisition Act, Section 18 is an 
enabling section entitling the claimant to 
seek his remedy before the Court by re- 
quiring the Collector to make a refer- 
ence. The Collector is bound to make a 
reference under Section 19 as held by the 
Supreme Court, If there is a mistake in 
the application it can be remedied bv 
an amendment. Obviously, if the mis- 
take is due to the mistake of the Col- 
lector himself in issuing the notice, then 
the mistake can be remedied even ata 
late stage. As the proceedings are now 
before the Court thé reference petition 
can only be amended by an application 
made to the Court. I, therefore, cannot 
accept the contention of the petitioner 
that the reference petition cannot be, 
amended by the Court. 

5. I have been referred to an un= 
reported decision of this Court, in which 
it was held that the Court did not have 
the power to amend a reference, The 
facts of that case are not Set out in ex- 
tenso in the judgment and it may be 
that the amendment was disallowed on 
the ground that on the facts of that case 
the amendment could not be allowed and 
was without jurisdiction, In the present 
case, it is the reference application which 
has been allowed to be amended which 
is quite different from the reference it- 
self, When the application for reference 
is allowed to be amended, the amendment 


‘dates back to the date of the original 


application and it is for the Collector 
now to make a reference in accordance 
with the amended application. It would 
thus be necessary that the case be plac- 
ed before the Collector for making an 
amended reference in accordance with 
the oe application. 


I have also been referred 
to es judgment in Dr. Sewak Parshad v. 
Gram Panchayat Raipur Rani, 1972 Ren. 
CR 211 = (AIR 1972 Punj and Har 272), 
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where it has been held that when costs 
have been accepted a party is precluded 
from challenging an order. The said 
judgment is based on a series of reported 
judgments including a judgment of the 
Supreme Court based on the principle 
that a party cannot approbate and re- 
probate. It has been uniformly held 
that if a party takes advantage of an 
order Le, costs, it is precluded from 
challenging the order. I, therefore, hold 
that even on this ground the petitioner 
is not entitled to challenge the order 
sought to be revised because costs have 
already been paid to the petitioner in ac- 
cordance with the impugned order, 

Ta Thus, I uphold the order 
sought to be revised on both these 
grounds. I also make it clear that the 
amended reference application does not 
amend the reference itself and such an 
amendment has to be made by the Col- 
lector himself under Section 19 of the 
Act. It will be better if the amended 
application is placed before the Collector 
for making a proper reference. I, there- 
fore, dismiss this Revision Petition with 
costs, Counsel’s fee Rs, 50/-. 

Petition dismissed, 





AIR 1973 DELHI 55 (V 60 C 18) 
DALIP K, KAPUR, J. 

Smt. Nirmal Jerath and others, Ap- 
pellants v. Sadhu Ram Sharma and 
others, Respondents. 

S. A. O. 258 of 1971. D/- 17-4-1972 
against order of Gian Chand Jain, Rent 
Control] Tribunal, Delhi, D/-18-8-1971. 

Index Note :— (A) Delhi Rent Con- 
trol Act (59 of 1958). S. 15 (1) — Eiect- 
ment for non-payment of rent — Order 
under; whether mandatory — Relation- 
ship of landlord and tenant disputed — 
Decision on the preliminary objection 
must precede — Death of landlord — 
Heirs more than one — Payment of rent 
to one is not valid discharge against all. 


(X-Ref:— Hindu Succession Act, 1956, 
S. 19 (b) ). 
Brief Note:— (A) Landlord died 


leaving behind his two widows. a mother 
and a minor son as his possible heirs — 
The tenant paid rent to one of them. 
Other 3 heirs brought suit for ejectment 
for non-payment of rent. impleading the 
4th heir as pro formg Defendant. The 
Defendant-heir contended that the plain- 
tiffs are not heirs at all. 


Held, on the death of the Landlord, 
all the heirs would succeed to the pro- 
perty as tenants-in-common by virtue of 
Section 19 (b) of the Hindu Succession 
Act 1956. The right of each one of these 
heirs. would be to receive rent as land- 
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lord for the premises in question. The 
tenant could not obtain a discharge re- 
garding the payment of rent of the pre~ 
mises without obtaining a discharge from 
all the possible heirs and therefore the 
tenant having obtained a discharge from 
one of the several heirs did not operate 
as a discharge of the rent payable to the 
other heirs. 1970 Ren. CR 324. Distingui-~ 
shed, AIR 1957 M., P. 5, Dissented from. 
Case law discussed. (Para 3} 


Ordinarily an order has to be pass- 
ed u/s 15 (1) whenever an application 
for ejectment is brought on the ground 
of non-payment of rent, if there is no 

ispute concerning the relationship of 
landlord and tenant. But when such a 
dispute is raised. the Controller has on 
the preliminary question of jurisdiction 
žo discover whether the relationship of 
landlord and tenant does exist. If all 
the landlords do not join in moving an 
application for ejectment, it will be ob- 
viously necessary to first determine whe- 
ther the application is maintainable, 
When the very maintainability of the an- 
plication is in question, it is very desiras 
ble that such a question should be ascer« 
tained and determined before an order 
under Section 15 (1) is passed. If it is 
found that it is a proper application, then 
an order u/s. 15 (1) can be passed at that 
stage. (Para 10) 
Cases Referred: Chronological Paras 
1970 Ren CR 324, Kishan Dev v. 

Babu Nand Kishore 
ATR 1964 Bom 96 = 65 Bom LR 

647, Ramubai v., Jiyaram Sharma 7 
AIR 1957 Madh Pra 5 = 1957 Jab 

LJ 36. Hiralal Neksi v. Agarchand i 

Gorelal ` 2.5 
AIR 1929 All 250 = 1929 Ali LJ 

355, Ram Autar Kumari v. Ghulam 

Dastquir 
(1902) ILR 25 All 155 = 1902 All 

WN 216, Manzur Ali v. Mahmud- 

un-nissa 


D. D. Chawla, with Gupta, for Ap 
pellant; R. P, Bansal, for Respondent. 


JUDGMENT :— This is an appeal 
against a decision of the Rent Control 
Tribunal passed in appeal against an 
order under S. 15 (1) of the Delhi. Rent 
Control Act. 1958. The appellants are (1) 
Shrimati Nirmal Jerath, (2) Rajeev Jerath, 
minor son of Shrimati Nirmal Jerath, and 
(3) Shrimati Gian Devi. widow of Madan 
Gopal Jerath, and the premises are 
situated in House No, 34-E, Kamla Nagar, 
Delhi. In the ejectment application, out 
of which this appeal has arisen. the ap- 
pellants were the applicants and Shrimati 
Shakuntala Jerath was joined as one of 
the respondents. The facts of the case 
show that the property qua which eject- 
ment was sought was let out by the late 
Sham Sunder Jerath to the tenants. After 
his death his mother, Shrimati Gian Devi, 
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Shrimati Nirma} Jerath and his minor 
son Rajeev Jerath instituted this eject- 
ment petition, The other widow did not 
foin them and was ‘impleaded | as a 
respondent, The ejectment application 
was moved on various grounds including 
the non-payment of rent. The Additional 
Rent Controller passed an order on 5th 
January, 1971 under Section 15 (1) of 
the Delhi Rent Control Act, 1958 stating 
that as there was a dispute between the 
parties concerning the persons who were 
entitled to get the rent. hence the tenants 
should be directed to deposit the arrears 
of rent at the rate of Rs. 35/~ per month 
with effect from Ist February, 1968 but 
the rent should not be paid to the peti- 
tioners or respondent No, 3 who were 
the four heirs of the late Sham Sunder 
Jerath, This controversy arose thus. 
Petitioner No. 1 i e. Shrimati Nirmal 
Jerath claimed that she was the widow 
along with respondent No. 3 Shrimati 
Shakuntala Jerath and the other heirs were 
the son and mother of the late Sham 
Sunder Jerath. On the other hand, res~ 
pondent No. 8 claimed that she was the 
sole widow and also that she had receiv~ 
ed the rent. The Additional Rent Con~ 
troller decided this controversy by direct 
ing the amount to be paid into Court 
without being paid to any of the parties, 


2. An appeal was taken against 
this order to the Rent Control Tribunal, 
e Tribunal came to the conclusions 
that (a) as the renf Da already been 
paid to Shrimati Shakuntala Devi aca 
cording to the statement made hence no 
order should have been passed under 
Section 15 (1) of the Act as no rent was 
due and (b) it was held, that in any case, 
Shrimati Shakuntala Jerath had given a 
discharge concerning the rent and hence 
the tenants could not be expected to pay 
rent to different heirs and payment to 
one of the several heirs should be taken 
as discharge of the entire obligation to 
pay rent. In this respect, the Court 
based itself on a decision reported as 
Hiralal Neksi v, Agarchand Gorelal, ATR 
957 Madh Pra 5. The applicants or 
ejectment have appealed to this Cour? 
under Section 39 of the Delhi Rent Con- 
trol Act, 1958. Along with this appeal I 
have heard S. A. O. No, 259 of 1971 
which relates to other premises in the 
same building and involves the same 
question. 


3. The first question that requries 
consideration in this case is the legal 
position arising on the death of a. land~ 
lord governed by Hindu Law. There are 
two possibilities in this case, Firstly, the 
Tate landlord, Sham Sunder Jerath died 
Jeaving only one widow, Shrimati Sha« 
kuntala Jerath and of course his mother; 
Shrimati Gian Devi who is the third appel- 
lant before me. The other possibility is 
that he died leaving two widows. a 
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widow, mother and a minor son the two 
possibilities are that the deceased land- 
lord left either four heirs or two heirs. 
In both situations, all the heirs would 
succeed to the property as tenants-in- 
common by virtue of Section 19 (b) of 
the Hindu Succession Act, 1956. The 
right of each one of these heirs, there- 
fore, whether they were four or two, 
would be to receive rent for the premises 
in question, The tenants could not ob-< 
tain a discharge regarding the payment 
of rent of the premises without obtain-| 
fng a. discharge from all the possible; 
heirs. The fact that the tenants have 
obtained a discharge from one of the 
several heirs does not operate as a dis< 
charge of the rent payable to the other, 
heir or heirs. In this connection, it is 
necessary now to refer to the definition 
of ‘landlord’ in the Delhi Rent Control 
Act, 1958. The said definition is to be 
found in Section 2 (e) of the Act. It 
reads as under :— 

" “Landlord” means a person who for 
the time being is receiving or is entitil< 
ed to receive, the rent of any premises, 
whether on his own account or on acs 
count of or on behalf of, or for the bene+ 
fit of, any other person or as a trustee, 
guardian or receiver for any other person 
or who would so receive the rent or be 
entitled to receive the rent if the pres 
mises were let to a tenant”. 


It will be noticed that the definition says 
that the landlord is the person who is 
receiving or is entitled: to receive rent 
on his own account or on account or on 
behalf of others, Now Shrimati Shankun<« 
tala Jerath as a widow of the late land< 
lord had a right to receive rent for these 
premises on her own account but she 
could not receive rent on behalf of any 
of the other heirs without any authority 
of some kind from them. It. therefore, 

follows that at law she could only give 
a discharge for the rent receivable by 
perai and not for the rent receivable 

by the other heirs of the deceased land- 
Tord. 

4, I have been referred f the 
position of tenants-in-common both under 
the Rent Control Act as well as under 
other laws. I shall first refer to a judga 
ment of the Punjab High Court, which 
has been cited on behalf of the respon< 
dents in this appeal relating a case very 
much like the present. The said fs re« 
ported as Kishan Dev v. Babu Nand Kis- 
hore, 1970 Ren CR 324. In that case, if 
was held that the payment of rent to one 
of two joint landlords disentitled the 
other joint landlord from evicting the 
tenant on the ground on non-payment of 
rent. The facts of the case were tha? 
the landlords in that case were Krishan 
and his mother, Shrimati Champa. They 
were both heirs of Prahalad Rai. The 
son claimed the rent from rhe tenant, buf 
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in the mean-time. the rent was receiv- 
ed by the mother. It was held by the 
Court that the definition of landlord in 
the East Punjab Act showed that both 
fhe mother and the son were landlords 
and, therefore, both were entitled to re- 
ceive rent. On the facts. it was held 
that they could receive the rent on þes 
half of each other, as no circumstances 
existed which prohibited one landlord 
from receiving rent on behalf of the 
other, The Court held that for eleven 
years the rent had been so received by. 
the mother for herself and her son and, 
therefore, if was concluded that the res 
ceipt of rent by the mother was not only. 
on her own but also on bes 
half of her son. In the presenf case, ff 
there were circumstances showing that 
Shrimati? Shakuntala Jerath had receiv~ 
ed the money on her own behalf as well 
as on behalf of the other heirs, I would 
have followed this authority; but. the 
ease of Shrimati Shakuntala Jerath her« 
self is that she has not received rent on 

alf of the other heirs and even thaf 
these heirs are not heirs at all. There~ 
fore, ft is not possible for me to hold 
that the receipt of rent by Shrimati 
Shakuntala Jerath is on behalf of her- 
self and also on behalf of the other 


5. I now come fo the next deci 
sion cited in this behalf and which has 
also been relied upon by the Courf 
below, which is, AIR 1957 Madh Pra 5. 
It was there held that if the tenant had 
paid rent to one of the co-owners it was 
neither just or equitable that the tenant 
should be asked to pay rent over again 
fo the other co-owners, I am unable to 
hold that a rule of equity operates in the 
circumstances Jike the present. I am 
unable to agree with the decision relied 
upon. If two persons own a property 
in common, obviously, both are en= 
titled to receive rent. If the law as laid 
down in this case were to be accepted 
as correct, then the debtor could force 
bis joint creditors to litigation by merely 
paying one out of several joint creditors, 
T am unable to accept that the law en- 
visages that a discharge can be obtained 
by a debtor bv merely paving one of 
severa] co-creditors. In order to obtain 
sucha discharge the debtor must be able 
to show that the creditor who has receiv~ 
ed payment was oe as an agent of the 
other creditors, therefore, find myself 
unable to agree arn this judgment and 
ae find that it lays down the correct 

W, 

6. T now refer fo some other 
fudgments relating to the legal position 
of tenants-in-common emerging from 
cases where particular property belonged 
to co-owners or co-sharers, In Ram Autar 
Kumari v. Ghulam Dastquir, AIR 1929, 
All 250 the question for decision was 
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whether payment fo one of the several 
co-mortgagees discharged the obligation 
qua the others, It was held by the Court 
that such a payment did not operate as 
a discharge, Several authorities were 
cited. all of which related to the rules 
applicable to Mohammadan Law, I may 
quote the following passage:— ; 
5 “Where the mortgagee rights have 
devolved upon’ a number of person by 
inheritance under the ohammaden 
Law. the various co-heirs are interested 
in the property according to their 
Quranic shares and constitute tenants-in 
common, In Manzur Ali v. Mahmud-un- 
nissa, (1902) ILR 25, All 155, it was held 

Stanley C. Jn and Benerji J. that 

where the obligees are tenants-in-common 
the discharge by one of the obligees can- 
not} be set up as a defence against the 
other obligee or obligees suing for his 
or their shares of the debt.”. 
E cannot see any difference. between the 
present position of Hindu heir under the 
Hindu Succession Act and an heir under 
Mohammaden Law. In both cases the 
heirs hold the property they inherit as 
ftenants-in-common, It is only in the 
case of a coparcener that the property 
fs held jointly and managed by a Karta. 
But the present case is not one of co- 
paracenery property the heirs in ques- 
tion being two widows, a mother and a 
minor son, This is obviously a case in 
which succession to take place as tenants~ 
[p-common. 

7 The position of the heirs of 
Shri Shyam Sunder Jerath, thus, is that 
they have succeeded as tenants-in-com- 
mon to the property formerly held by 
him, Both parties have relied on a deci- 
sion reported as Mst, Ramabai v, Jiya- 
ram Sharma, AIR 1964, Bom 96, In that 
ease it was explained that the term 
tenants-in-common used to describe 
owners was not used in the sense of 
tenants but only in the sense of joint 
owners of property holding defined 
shares. The real difference between 
tenants-in-common and joint tenants is 
that joint tenants succeed each other as 
successors, whereas in the case of a 
tenancy-in-common, each one of the co- 
sharers holds his share in the property in 
common, It is unnecessary in this case 
to elaborate on the definition of tenancy- 
fn-common and joint tenancy because it is 
well recognised that a tenancy-in-common 
is the normal manner in ‘which persons 
succeed to property. In the case of a 
tenancy-in-common the owners are joint- 
ly owners of the whole. but their shares 
are defined and are separate and trans-~ 
ferable to others without severing the 
tenancy-in-common. I have already held 
that the payment of the rent to one cox 
owner holding as co-owner and not as 
a joint owner does not extinguish ‘the 
liability, of the other co-owners, It also 
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follows that one or more of these co- 
owners cannot individually or even join- 
ly with others claim the entire rent. It 
is only the entire body of the co-sharers 
who can claim the entire rent. Mr. 
Bansal, learned counsel for the respon- 
dents has urged that the eviction peti- 
tion itself is not maintainable at the 
o of only some of the co-sharers. 

On the other hand, Mr, Chawla. learned 
counsel for the appellants contends that 
the petition is maintainable because all 
the co-owners are before the Court, three 
of these as applicants and one as a res- 
pondent. 

8. I do not wish to make any 
observations on this question.at this 
stage because I propose to remand the 
case back to the Rent Controller to pass 
an order Section 15 (1) of the Act 
only after finding that the application 
for ejectment is maintainable, This ques- 
tion should be decided as a preliminary 
point. 

9. Mr, Chawla, learned counsel 
for the appellants submits that an order 
under Sec, 15 (1) should be passed in any 
case. I have already held that the pay- 
ment to one of several co-owners does 
not extinguish the Hability to pay the 
other owners. He submits that the tenant 
should not get the benefit of any dispute 
between the landlords in this resnect. He 
also points out that an order under Sec- 
tion 15 (1) is mandatory whenever an 
application for ejectment on the ground 
of non-payment of rent is instituted. 

10. I have given this matter my 
earnest thought. I find that an order has 
to be passed under Section 15 (1) of the 
Act whenever an application for eject~ 
ment is brought ‘on the ground of non- 
payment of rent. If there is no dis- 
pute concerning the relationship of 
landlord and tenant. such an order 
can be passed without any ascertainment 
of the relationship, In normal cases, 
there is no such contest, But what is to 
happen if there is a dispute concerning 
this relationship? If there is no relation- 
ship. obviously no order under Section 
15 (1) can be passed. I have had occasion 
myself to deal with this question earlier 
and I then held that if there was no 
relationship of Jandlord and tenant. then 
the Rent Controller has no jurisdiction 
to pass any order under Section 15 (1). 
However, in such cases, the Controller 
has on the preliminary question of 
jurisdiction to discover whether the re- 
lationship of Jandiord and tenant does 
exist. It is one step further if the contest 
is that the application has not been 
brought by all the owners, If all the land- 
lords do not join in moving an applica- 
tion for ejectment it will be obviously 
mecessary to first determine whether the 
application is maintainable. The effect of 
the passing of an order under Section 
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thas to be passed, This does 


A. I. Be 


15 (1) of the Act is to make the tenant 
Hable to ejectment in case of failure to 
make a deposit. When the very maintain- 
ability of the application is in question, 
it is very desirable that such a question 
should be ascertained and determined 
before an order under Section 15 (1) is 
passed. Mr, Chawla submits that this 
means holding that Section 15 (1) of the 
Act is not mandatory. I do not agree, An 
order under Section 15 (1) of the Act 
not mean 
that such an order should be passed be- 
fore deciding any other question. If for 
any reason, the application for ejectment 
is found to be not a proper application, 
the application will have to be reiected. 
If it is found that it is a proper applica- 
tion, then an order under Section 15 (1) 
can be passed at that stage. I, therefore, 
feel that in the interests of justice, the 
question of maintainability should be 
decided before an order under Section 
45 (1) is passed, 


11. In view of this conclusion, I, 
accept this appeal and set aside the deci- 
sion of the Tribunal and remand the case 
back to the Controller to pass an order 
under Section 15 (1) of the Act after 
deciding whether the application for 
ejectment is maintainable in the circum- 
stances of the present case. If the con« 
clusion of the Controller is that the ap- 
plication is not maintainable, he shall re- 
ject the application. If he holds that the 
application is maintainable then he shall 
proceed to pass an order under Sec- 
tion 15 (1) of the Act. There will be no 
order as to costs, 

Case remanded, 
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JAGJIT SINGH, J..— This appeal is 
against the award of an Additional Dis- 
trict Judge, Delhi, on a_reference made 
under Section 30 of the Land Acquisition 
Act, 1894, 

2. — Daryodh Singh is the appellant. 
He was in possession of 42 Bighas of land 
Situated in village Rajpur Chhawni 
(Delhi) as a tenant. The land, on a por- 
tion of which some trees had been plant- 
ed and there were some superstructures, 
belonged to Goverdhan Dass Motilal 
Mohtta Trust, Mohd, Yosuf, C. S. Jaitley 
D. S. Jaitley and V, S. Jaitley. 


3. On July 17, 1956 the owners 
of the land instituted a sujt for eject- 
ment of Daryodh Singh from the land 
and for recovery ofarrears ofrent. While 
that suit was pending in the court of the 
Assistant Collector, First Grade, Delhi, 
the parties entered into a compromise. 
In terms of that compromise dated July 
30, 1959 the ejectment of the tenant was 
ordered but the plaintiffs were required 
to pay an amount of Rs, 4500/- to the 
defendant “two months prior to 15-7- 
11960", before which date the decree was 
mot to be executed. The operative part 
of the decree was as under:— 


“It is ordered that decree of eject 
ment in respect of Garden and land to- 
gether with superstructure and two 
wells is passed against the defendant, It 
is further ordered that the ‘decree shall 
not be executed till 15-7-1960 and the 
plaintiff shall pay Rs, 4500/- to the defen- 
dant. So long the plaintiff does not pay 
Rs. 4500/~ to the defendant two months 
prior to 15-7-1960 he shall not be en=+ 
titled to possession.” 


o he Out of the land which formed 
part of the tenancy to Daryodh Singh 32 
Bighas and 14 biswas were acquired by 
the Delhi Administration for the public 
purpose of construction of Delhi Trans- 
port Service Staff Quarters. Notification 


Nemo? 
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under Section 4 of the Land Acquisition 
Act was issued on January 11. 1956 and 
the Land Acquisition Collector gave his 
award on April, 28, 1961, Market value of 
30 Bighas and 14 biswas of land, which 
was Nehri was assessed at Rs, 3000 per 
bigha and for the remaining two Bighas 
of Gairmumkin land the value was deter- 
mined at Rs. 2500/- per Bigha, Fifteen per- 
cent was also awarded on the market 
value of the land in consideration of the 
compulsory nature of the acquisition, In 
addition to that Rs, 1,000/- were allowed 
as compensation for wells and Rs, 2900/« 
as compensation for the standing trees, 
Thus the total compensation payable by. 
the Government came to Rs, 1,15,565/=, 


. & In his award the Land Acquisi-«= 

tion Collector noted the fact that there 
was dispute regarding the apportionment 
of the compensation between the three 
Jaitley brothers and also between the 
owners and the tenant. Under Section 30 
of the Land Acquisition Act a reference 
was, therefore, made and under Sec- 
tion 31 of that Act the amount of coma 
pensation was also deposited in the Court 
fo which the reference was made. 

6. The reference so made was dis 
posed of by Shri Hans Raj. Additional 
District Judge, on December 12, 1962, 
Before the Additional District Judge the 
owners settled amongst themselves the 
shares to which they were entitled in 
the compensation payable to them. It was 
agreed amongst them that the share pt 
Goverdhan Dass Motilal Mohatta Trist 
was one-half that of Mohd. Yusuf was 
one fourth and of C; S. Jaitley, D. S. 
Jaitley and V, S, Jaitley, to be onem 
fourth. The inter se share of C. S. Jait~ 
ley. V. S. Jaitley and D, S, Jaitley in 
the one-fourth share of the compensation 
payable to the owners was to be equal. 


7. So far as Daryodh Singh was 
concerned he claimed an amount of Rs. 
92,400/~ as his share of the compensation 
in respect of his interest in the acquired 
land under the following heads:— 

(i) Compensation for deprivati i 
fenancy rights; pucks 

(ii) Expenses incurred on the land 
for making it fit for cultivation; 

(iii) Compensation in respect of abouf 
700 fruit trees alleged to have been plante 

by him on the land; 

(iv) Compensation for right of “path. 
way” through Khasra No. 104 which was 
part of the acquired land to his residens 


tial house; 
(v) Compensation in respect of the 
old water channel passing through 


Khasra No, 104 to the land under his 
cultivation which had not been acquired. 
The claim of Daryodh Singh to a share 
in the amount of compensation was 
resisted by the owners on the ground 
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that in the litigation for his eviction he 
had given up his right to receive com- 
pensation and through a compromise had 
agreed that if the land was acquired by 
the Government the owners would be 
entitled to all compensation which may 
be payable to him in respect of levelling, 
improving and developing or in respect 
of the tenimoy rights, 

8. Thus the only dispute whicH 
survived for determination by the Addi- 
tional District Judge was as io whether 
Daryodh Singh was entitled to a sharein 
the amount of compensation and if so to 
what amount. While Daryodh Singh claim- 
ed the bulk of the amount as due to 
him the owners of the land disputed his 
right to get any share, whatsoever, in 
the amount of compensation award 
by the g Acquisition Collector. 

9. y.his award the Additional 
District suas held that the owners of 
the land had deposited Rs, 4500/~ in 
terms of the decree passed on the com- 
promise between the parties and. there- 
fore, the decree had become “operative” 
on July 15, 1960, Further ‘through tha? 
compromise Daryodh Singh was con 
sidered to have relinquished his right to 
share in the compensation payable on 
pie ag a of the land under his tenancy 

therefore, not to be entitled to any 
TPA in the compensation under any o 
the heads of his claim, The dismissal of 
the application filed by Jandlord-owners 
for execution of the ejectment decree, on 
account of the provisions of the subse- 
quently enacted Delhi (Urban Areas) 
Tenants’ Relief Act, 1961, was found to 
be of no consequence, In the result the 
claim of Daryodh Singh for a share in 
the amount of compensation was held 
untenable and the compensation amount 
was ordered to be paid to the’ owners 
according to the shares to which they 
had agreed 

10. As already mentioned the 
owners of the land had filed a suit for 
ejectment of Daryodh Singh appellant. 
That suit was disposed of by Shri S 
Vajpayee, Assistant Collector First Class, 
Delhi, on the basis of a compromise 
which had been entered into between the 
parties on July 36, 1959. The compromise 
provided for a decree for ejectment to 
be passed against Daryodh Singh tenant 
but the decree was not to be executed 
before July 15, 1960. Daryodh Singh had 
agreed not to sow any fresh crop other 
than fodder after March 31, 1960. 
Clauses 3 4 of the compromise, 
which provided for paying a sum of 
Rs, 4500/- by the owners to the tenant 
by depositing the amount in court two 
months prior to July 15, 1960. were as 
under:— 

“3 That the plaintiffs have agreed 
to pay a sum of Rs, 4500/- ages four 
thousand five hundred only). being pays 
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able by the plaintiffs in equal amount 
ratio Rs. 1500/- by a class of persons 
and have also agreed to give up their 
claim for rent for the period in suff 
and for the subsequent period till 15th 
July, 1960, in lieu of the defendant's 
claim for improvements and payment of 
land revenue as mentioned în the 
written statement and also his claim 
for compensation for disturbance as con~ 
tained in his application under Section 70 
read with Section 69 of the Punjab Ten- 
ancy Act, 

4. That the plaintiffs will deposfi 

the aforesaid amount of Rs, 4500/- 
(Rupees four thousand five hundred only} 
in court two months prior to 15th July, 
1960. The said amount will be payables 
to the defendant only, after he delivers 
vacant .possession of the property in suif 
to the plaintiffs and the plaintiffs also 
would not be entitled to take possession 
of the property in execution of the decree 
even after 15-7-1960 till they pay ‘tthe 
aforesaid amount of Rs, 4500/1 to the 
defendant,” 
After the payment of Rs. 4500/- in terms 
of the compromise Daryodh Singh was 
not to have any claim for improving, 
levelling or developing the land or any. 
other claim in respect of the property. 
in suit or compensation for disturbance 
from the said property. 


11. The compromise as well pros 
vided thaf in the event of the suit pro- 
perty being acquired by the Government 
the owners shall be entitled to all com+ 
pensation which may become payable ta 
Daryodh Singh in respect of levelling, 
improving and developing or in respect 
of tenancy rights, In that event Daryodh 
Singh was only to get compensation 
which may become payable in respect of 
the standing crops but he was to - have 
no right to cut down or remove trees or 
to damage or remove the superstructure 
on the land, In this respect Clauses 6 
end 7 of the compromise were as fols 
OWS :— 


“6. That if the Government ac« 
quires the property in suit, the plaintiffs 
shall be entitled to all compensation 
which may become payable to the defen- 
dant in respect of levelling. improving 
and developing or in respect of tenancy 
rights relating to the property in suit. 
The Plaintifis shall be entitled to receive 
the said amount by virtue of this agree~ 
ment and in consideration of the paymenê 
of Rs. 4500/- and for relinquishing renf 
upto 15-7-1960, 


7. The defendant shall be entitled to 
the crop standing on the property in suit 
or any compensation which may become 
payable in respect of the said standing 
crop, but he shall not be entitled to cut 
down or remove trees standing at present 
on the property as per schedule “A” ats 
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fached and will not damage or remove 
superstructure on the property.” 

-~ 12. Shri Gyagi, learned counsel 
for the appellant. contended that the Ad- 
ditional District Judge fell in error in 
holding that Daryodh Singh had relin~ 
quished his right to compensation. If 
was submitted that as required by ‘the 
decree for ejectment the paymenf of 
Rs, 4500/- was not made by the owners of 
the land two months prior to July 15, 
1960 and consequently there had been 
mon-compliance with the terms of the 
decree, The clauses of the compromise} 
relating to matters other than the sub- 
ect matter of the ejectment suit, includs 
fing Clause 6 were stated to be inadmis- 
sible in evidence as the deed of compro- 
Mise Was not got registered. It was fur~ 
ther urged that in any event the terms 
of the compromise relating to the owners 
alone being entitled to all the compensa 
tion except for the standing crops were 
without consideration, illegal and void. 
Another contention which was raised was 
that the appellant had acquired new 
rights in the land as a result of coming 
into force with effect from December 4, 
11961 of the Delhi (Urban Areas) Tenants” 
Relief Act, 1961 (No, 30 of 1961) and even 
of Clause 6 in the compromise could 
somehow be read as partofthe evidence 
still that clause only affected the tenancy 
rights which the appellant had on the 
day the compromise was executed and 
not the additional rights which came to 
be vested in him under Act 30 of 1961, 


13. As required by the ejectment 
decree against Daryodh Singh an amount 
of Rs. 4500/- was to be paid by the 


owners of the land two months prior to 
July 15, 1960. May 15, 1960 happened to 
be a Sunday and on the next day the 
amount of Rs, 4500/- was deposited on 
behalf of the owners of the land in the 
State Bank of India under the head “Re~ 
venues Deposit as the amount” of the 
decree passed by the Court of Shri S. C. 
Vaipayee, Revenue Officer. Delhi in case 
Seth Ram Gopal ete.. Plaintiffs versus 
Daryodh Singh, Suit No, 26 of 1956 decid~ 
ed on 30-7-1959,” 


14, Shri Tyagi contended that the 
payment was made one day late and no 
advantage could be taken of the fact that 
May 15, 1960 happened to be a Sunday. 
His other submissions were that the re< 
cord of the Court of the Assistant Collec~ 


tor did not show the receipt of the coun~~ 


terpart of the challan by which the 
amount had been deposited and that in 
the Register of the Bank the entry relat- 
ing to the deposit did not contain the 
name of the person to whom the amount 
was payable. r 

15. The deposit of the amount of 
Rs. 4500/- was actually made on May 16, 
1960. It has. therefore, to be seen whether 
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the deposit was made “two months prior to 
5-7-1960,” In its ordinary accepted sense 
the expression “month” means a “calen- 
4 month” and not a “lunar month”, As 
to how a calendar month is to be counted ` 
from a date which is not the first of the 
month has been described in paras 
graph 143 of Halsbury’s Laws of England 
Volume 37 (Third Edition) in the follow- 
fing words:— 

“When the period prescribed is a 
calendar month running from any arbi- 
trary date the period expires with the 
day in the succeeding month immediate- 
ly preceding the day corresponding to 

date upon which the period  staris; 
save that, if the period starts at the end 
of a calendar month which contains more 
days than the next succeeding month the 
period expires at the end of the latter 
month.” 

Thus one month counted from July 15, 
1960 would be on June 16 and the second 
month counted from June 16 would be 
on May 17, 1960. Evidently, therefore, 
the deposit made on May 16,1960 wastwo 
months prior to July 15, 1960, 

_, 16, Even if ft is somehow cons 
sidered that in order to fulfil the require 
ment of “two months prior to 15-7-1960" 
the deposit should have been made on 
May 15, 1960, as contended by the learn-= 
ed counsel for the appellant, still by ap- 
plying the equitable principle of Sec« 
tion 10 of the General Clauses Act, -1897, 
the deposit can be considered to have 
been made in due time. In Sankaran 
Unni v, Raman, AIR 1925 Mad 743, it. 
was pointed out:— 

_ “There is a generally recognized 

principle of law under which parties who 
are prevented from doing a thing not by 
any default of their own, but by the 
Court itself, are entitled to do it, at tthe 
first subsequent ‘opportunity. That is 
the general principle of equity, quite 
apart from the terms of Section 10 of 
the General Clauses Act. In fact Sec~ 
tion 10 is based upon that principle. In 
this case, the defendant had the option 
to pay either to the plaintiff directly or 
into Court. He was entitled to choose 
between the two. He was prevented 
from paying into Court, because the 
Court was closed on the due date. His 
payment therefore on the re-opening 
day must, I think, be held to be a suffi~ 
cient compliance with the terms of the 
decree.” 
This decision was relied upon in Puran 
Chand v. Mohd. Din, AIR 1935 Lah 291, 
for applying the equitable principles of 
Section 9 of the General Clauses Act for 
the construction of a decree. 


_ 1. As provided in the compro« 
mise the payment was to be made by de- 
positing the amount and this is what 
was done by the respondents, The fact 
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that a copy of a challan was somehow 
not sent by the treasury officer either to 
the Court of the Assistant Collector, First 
Grade. Delhi or was not traceable in the 
record of that Court is of no consequ- 
ence in determining the question whe~« 
ther payment in terms of the decree 
based on the compromise of the parties 
had been made or not. Similarly the 
short entry made in a register in the 
bank is of no relevance in that connec- 
tion, 

` I8. The respondents having made 

the payment two months prior to July 
45, 1960 they could get the decree 
for eviction executed on July 16, 1960. 
They. however, applied for execution of 
the decree on July 28, 1962. Before that 
date the Delhi (Urban Areas) Tenants’ 
Relief Act, 1961 had already come into 
force. Section 3 of that Act, inter alia, 
provided that after its ¢ommencement 
no person was liable to be evicted from 
any land held by him as a tenant except 
on one or more of the following grounds, 
namely :— 
“(a) that a decree for arrear of rent 
due in respect of the land remains un- 
satisfied after the expiry of the period 
allowed therefor; 

(b) where rent is payable in kind, 
that he has without sufficient cause failed 
to cultivate the land; 

(e) that he. has sub-let or otherwise 
transferred the whole or any part of the 
tenaricy in contravention of any law for 
the time being in force or of any con- 
tract: 

(d) that he has used the land in a 

manner which renders it unfit for the 
purpose for which it was let.” 
Further Section 4 made a provision that 
except as provided in Section 3 no tenant 
of land was to be ejected from the Jand 
whether in execution of a decree or 
order of a Court or otherwise, andif there 
was any proceeding for ejectment of such 
tenant pending immediately before the 
commencement of the said Act and the 
proceedings could not have been institut- 
ed had the Act been in force at the time 
of the institution of such proceeding, 
then: notwithstanding anything contain- 
ed in any law, such proceeding was on 
such commencement to abate. As ‘the 
decree for the appellant’s ejectment was 
not covered by Section 3 the execution 
application was dismissed by the Addi- 
tional Revenue Assistant on November, 
6. 1962. From this order dated Novem- 
ber. 6, 1962 the only inference sought to 
be drawn, by the learned counsel] for the 
appellant was that the appellant continu- 
ed to be in possession of the land as a 
tenant, including the land regarding 
which acquisition proceedings were then 
pending. 


19. The record of the case does 
not show ‘on which date possession of the 


ALR. 
acquired land was taken by the Collector, 
but it must have been after December 4, 
1961 as a suit filed by the appellant to 
obtain an injunction that possession of 
the land should not be taken from him 
was dismissed on December 6, 1961, 


20. The Delhi (Urban Areas) Ten= 
ants’ Relief Act, 1961 having come into 
force with effect from December 4, 1961 
the appellant could not be ejected from 
the land which was held by him as a 
tenant on the basis of the decree which 
the owners of the land had obtained from 
the Court of Assistant Collector. First 
Grade Delhi, on July 30, 1959. His 
future liability to be ejected from the 
land at the instance of the landlords also. 
came to be restricted to the grounds 
mentioned in Section 3 of the said Act. 


21. There, however, seems to be 
no force in the contention that the com- 
promise dated July 30, 1959 (Exhibit A/2) 
was not admissible in evidence in so far- 
as it related to relinquishment by the 
appellant of his right to receive compen= 
sation in respect of “levelling, improving 
and developing or in respect of tenancy 
rights.” Section 17 (1) (b) of the Indian 
Registration Act. 1908 on which reliance 
was Placed provides that non-testamen~ 
tary instruments which purport or 
operate to create, declare, assign, limit 
or extinguish, whether in present or in 
future. the right, title or interest whe- 
ther vested or contingent of the value of 
Rs, 100/- or onwards to or in immovable 
property. require registration. If such a 
decument is not registered then, as pro- 
vided by Section 49 of that Act, it is nof 
to be received as evidence of any transac« 
tion affecting such immovable property 
though it may be received as evidence 
of a contract in a suit for specific per- 
formance or evidence of part-perfor- 
mance of a contract for the purposes of 
Section 53-A of the Transfer of Property 
Act or as evidence of a collateral transac~ 
tion not to be affected by registered 
instrument. 


_ 22 The compensation to be paid 
in respect of any land which is acquired 
under the provisions of the Land Acquisi« 
tion Act, 1894, can by no stretch of im- 
agination, be regarded as immovable 
property. To Clause 6 of the compro- 
mise, therefore, Section 17 (1) (b) of the 
Registration Act was not applicable, even 
though it was not the subject-matter of 
the suit by the owners of the land 
against the appellant and the decree 
passed also made no reference to it. 


23. In Mrinalini Dasi v. Abinash 
Chandra Dutt, (1907) 11 Cal LJ 533, a 
case cited by the appellant’s learned 
counsel, a Hindu ‘widow had sold with- 
out legal necessity a portion of the lands 
inherited by her from her husband, That 
portion of the lands was later on acquire 
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ed under the Land Acquisition Act -and 
the compensation money was withdrawn 
by the person to whom the land had been 
sold. The reversionary heirs brought 
a suit for a declaration that the transfer 
was not operative against them and to 
compe] the transferee to bring the money 
into Court for investment. It was held 
that the Court had inherent power to 
compel the transferee to bring the money 
into Court and to direct its investment 
in Government or other approved securi- 
ties in terms of Section 32 of the Land 
Acquisition Act. Evidently the facts of 
that case were entirely different and it 
can be of no help for supporting the con- 
tention sought to be raised that compen- 
sation paid by Government on acquiring 
Jand under the Land Acquisition Act can 
be regarded as immovable property. The 
compensation amount is obviously mova- 
ble property and a contract relating to it 
cannot be said to be regarding a right, 
title or interest in immovable property. 


24, Clause 6 of the compromise 
between the parties by which it was 
agreed that the owners shall be entitled 
to all compensation which may become 
payable to the tenant in respect of 
levelling. improving and developing or 
in respect of tenancy rights was not hit 
by Section 17 (1) (b) of the Indian Re- 
gistration Act.. The contract so embodi- 
ed in Clause 6 was not without considera- 
tion and was in no way illegal or void. 
The consideration for the appellant giv- 
ing up his right to receive compensa- 
tion was mentioned in the clause itself. 
The consideration so mentioned was pay- 
ment of Rs, 4500/- by the owners and 
their relinquishing their claim for rent 
against the appellant up to July 15, 1960. 
The contract as well did not contravene 
any of the provisions of Delhi (Urban 
Areas) Tenants’ Relief Act, 1961 or_any 
other law. In Gadadhar Bhatta v. Lalit 
Kumar Chatterji. 1909-4 Ind Cas 434 a 
condition in a permanent lease that if 
the tenancy is terminated by reason of 
the acquisition of the land for public 
purposes, the whole amount of the ac- 
quisition money will be payable to the 
landlord was considered to be valid. 


25. It is not possible to agree with 
the learned counsel for the appellant that 
under Clause 6 of the compromise — the 
appellant had only relinquished his rights 
to receive compensation in respect of the 
tenancy rights as they existed under 
the Punjab Tenancy Act on the 
date of execution of the compromise 
and that there was no relinquishment of 
the compensation that may become pay~ 
able in respect of the rights of tenancy 
as safeguarded by the Delhi (Urban 
Areas) Tenants’ Relief Act, 1961. It was 
urged that the nature of the appellant's 
tenaricy changed and Clause 6 had, there- 
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fore. no application to this changed ten- 
ancy. 


26. What was intended by Cl. 6 
of the compromise. was that if the 
Government acquired the property which 
was the subject-matter of the eject- 
ment suit the owners (i.e, the plain- 
tiffs in that suit) shall be entitled to all 
compensation which may become payable 
‘to the tenant in respect of levelling. im- 
proving and developing or in respect of 
tenancy rights relating to the property. 
The tenancy rights referred to in the 
clause were those for which compensa- 
tion was payable if the Government ac- 
quired the land. The appellant had thus 
relinquished his rights to receive com- 
pensation for such tenancy rights as he 
may possess when compensation became 
payable to him on the land being acquir- 
ed by the Government, The -contract 
between the parties was not made with 
reference to the nature of the tenancy 
rights as these existed on July 30, 1959 
but took into its purview whatever ten- 
ancy rights the appellant may happen to 
possess when compensation may become 
payable by the Government in the event 
of the land being acquired. No advan- 
tage can, therefore, be taken by the ap- 
pellant from the fact that in consequence 
of the Delhi (Urban Areas) Tenants’ Re- 
lief Act, 1961 certain additional safe- 
guards came to be provided to persons 
holding any land as a tenant in the areas 
to which that Act extended. 


_ 27, The learned Additional Dis- 
trict Judge was, in our opinion, right in 
holding that the appellant had given up 
his rights to compensation in respect of 
levelling. improving and developing the 
land or his tenaney rights. The ap- 
pellant was also not entitled to compen- 
sation allowed for the trees standing on 
the land, even though the trees may 
have been planted bv him. Clause 7 of 
the compromise specifically provided 
that on the land being acquired he was 
not to be entitled to cut down or remove 
the trees. If he did not have the right 
to cut down or remove the trees he could 
not get the compensation assessed as the 
price of the trees. The claim of the ap- 
pellant for compensation for items other 
than those relating to tenancy rights and 
trees was not even pressed before us. 


28. The appellant not being en- 
titled to any share in the compensation 
amount of Rs, 1,15,565/- his appeal fails 
and is accordingly dismissed. In view 
of the fact that the appellant had to pay 
ad valorem Court-fee on the portion 
claimed by him in the amount of com- 
pensation and but for his giving up his 
tights to receive compensation he may 
have been entitled to a substantial 
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amount, we leave the parties to bear 
their own costs of the appeal. : 
Order accordingly, 
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Union of India, Appellant v. Brij 
Mohan Gupta (ecd,) and others, Ress 
pondents, l 

First Appeal -No, 79-D and 86-D of 
1963, D/-3-4-1972 against judgment and 
decree of Hans Rai. Addl. Dist. J. Delhi 
D/-20-2-1963, 

Land ‘Acquisition Act {E oF 11894), 
Section 18 — The plea that the Dis- 
trict Judge under Section 18 should have 
valued the undeveloped acquired land on 
the basis of the: rate fixed for adjacent 
developed plots after making allowance 
for the cost of development cannot be 
raised in appeal when no evidence was 
led at the trial as to the cost of develop- 
ment. AIR 1967 Punj 325 and AM 1966 
Mad 82 Ref, (Paras 12, 16) 
Cases Referred: Chronological] Paras 
AIR 1967 Puni 325, D. L, F. Housing 

and Construction (P) Ltd, v. Unior __ 

of India , i 16 
ATR 1966 Mad 82 = (1965) 2 Mad 

LJ 464. Mrs, V. Kannia Lal v. 


Collector of Madras 6 
(1966) R. F, A, No, 62-D of 1962. a 
D/-16-11-1966 (Puni) E2 


ATR 1959 Mad 462 = (1959) E Mad 
LJ 348, M, S. O. S, elas ` 
yudam Chettiar v. Spl. Tehsildar | 

for Land Acquisition Madurai E7 

R. K, Mehra, for Petitioner: G. R. 
Gupta. with R, S. Kela, for Respondents, 


SHANKAR, J.:— This order will 
dispose of Regular First Appeal Nos, 79-D 
of 1963 and 86-D of 1963. l 

_ 2% By Notification dated April 24, 
1957, issued under Section 4 of the Land 
Acquisition Act, hereafter called “the 
Act”, the appropriate Government ac- 
quired 118 bighas and 12 biswas of land 
situated in Basaidarapur estate for the 
Centra] Dairy under the Mi Supply 
Scheme, This area included land measur~ 
fing 4 bighas and 19 biswas forming part 
of field Nos: 2860/1133/4 situated near 
Railway Station, Patel Nagar. owned by 
the appellants in R. F. A. 86-D of 1963, 
hereafter called the “claimants.” The 
‘Land Acquisition Collector, by his award 
dated November 6, 1958, assessed the 
market price of the acquired land at 
Rs. 3.50 per sq. yd. Dissatisfied with this 
valuation the claimants applied for re- 
ference to the Court under Section 18-of 
the Act. The learned Additional Dis- 
trict Judge. after recording evidence and 
hearing the parties, assessed market value 
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‘A. L Re 
of the claimant’s land at Rs, 10/- per 
sq. yd. In R. F. A, 86-D/63 the claimants 
have assailed this assessment and con« 
tend that the market rate should hava 
been assessed at Rs, 17.90 per sa. yd. 
while Union of India, as appellant in 
R. F. A, 79-D/63 has contended that the 
learned Additional District Judge erred 
fn enhancing the compensation beyond 
what was granted by the Land Acquisi+ 
tion Collector, 


_ 3- ‘At the sfage of reference befora 
fhe learned Additional District Judge, 
Union of India, also maintained that the 
claimants were not the heirs of the des 
ceased owner Prem Raj and that no 
claim under Section 9 of the Act in ress 
pect of the acquired land had been pre- 
ferred and for that reason the claim for 

neement was_ incompetent, The 
learned Additional District Judge framed 
the first two issues on these pleas, He 
decided the first issue in favour of the 
claimants and the second issue was not 
pressed before him, These two conten 
tions have not been canvassed before us 
in this appeal. _ The only question agitat« 
ed by the parties before us fs as to the 
market value of the acquired land 
on the date of Notification under Secs 
fion 4 of the Act ie. Apri] 24, 1957, 


_ 4 Tn arriving at the conclusion 
that the market value of the land was 
Rs. 10/* per sq. yd, the learned Addi- . 
tional District Judge referred to three 
transactions of sale evidenced by Exhi- 
bits A-3, A-5 and A-7, According to 
the sale deed Exhibit A-5, on Decem=« 
ber 15, 1956, Pritam Singh ptrchased 
514 sq. yds, of land situated In Khampur 
estate for a sum of Rs, 10000/-, This 
sum included the cost of a foundation thaf 
existed in the land at the time of sale. 
Excluding this cost, market price of the 
land hag been worked by the learned 
Additional District Judge at Rs. 19.70 
per sq.yd, According to Exhibi@ A-7, 
another sale deed dated March 1, 1957, a 
plot of 1200 sq. yds. of land situated in 

pur was purchased by one Nathu 
Prasad for Rs, 27,600/-. The markef 
price, according to this transaction, work= 
ed out to Rs. 23/- per sa. yd, Exhibit A 3 
is the mutation in regard to land measur~ 
ing 18 biswas also situated in Khampur 
sold by deed of sale dated April 27, 1956 
for a consideration of Rs, 15,866/-, The 
market value of land, according to this 
transaction. works out to Rs. 17/~ per sa. 
yd. All these lands, however, the learn- 
ed Additional District Judge found, were 
better situated and could not be equat- 
ed with the acquired land. He then pro- 
ceeded to consider the case of lands of 
one Bansi Lal which had been acquired 
and in respect of which market value 
had been fixed by order of the Court. 
Exhibit A-6. Bansil Lal had developed a 
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good part of his Iland, before acquisition, 
into a colony known as Amrit Park with 
residential, commercial and cinema plots; 
but a part of this land was still un- 
developed when Notification under Sec- 
tion 4 was issued on April 24, 1957. On 
acquisition compensation payable to 
Bansi Lal for this land was assessed by 
the Court by Exhibit A-6 at the rate of 
Rs. 25/- per sa. yd, for cinema plot 
Rs. 20/- per sa. yd. for commercial plots, 
Rs. 17/- per sa. vd. for developed residen« 
tial plots and Rs. 14/- per sq. yd. for the un- 
developed plots, The learned Additional 
District Judge observed that the Jand of 
the claimants was not a part of a colony 
like Amrit Park with all the amenities 
available to it and also that as it was 
at some distance from Amrit Colony so 
it could not be valued at the rates assess-« 
ed for Bansi Lal’s lands. In the back- 
ground of all these facts, however, im 
conclusion. he held that having regard 
ło the situation of the acquired Jand and 
the fact that Pritam Singh had purchas- 
ed the land which abutted on the main 
road at the rate of Rs. 19.70 per sa. yd. 
and which land was at a distance of two 
furlongs only from the acquired land. the 
market price of the acquired land could 
reasonably be assessed at Rs. 10/- per 
sq. yd. 


5. Shri BR. K. Mehra appearing on 
behalf of the Union ofIndia inR.F.A. 
79-D/63 contended that reference by 
learned Additional District Judge to the 
transactions of sale in respect of lands 
situated in Kahmapur including the land 
purchased by Pritam Singh was wholly 
irrelevant because the acquired land was 
situated in Basaidarapur and not Kham- 
pur. We are unable to sustain this sub= 
mission. A reference to the ‘Aks Shajra 
Exhibit R. 6 produced by the Union of 


India shows that Basaidarapur and 
Khampur estates are adjacent to each 
other, divided by a common boundary 


wall. Exhibit A-4 “Shaira Kishtwar of 
Mauza Khampur and Basaidarapur” also 
bears out this fact, According to Ex- 
hibit A-W 3/1, ‘Goshwara _ Fasalaiat 
showing distances of the acquired land 
from the various lands, cited in evidence, 
by way of instances. the land purchased 
by Pritam Singh, though in Khampur 
estate, was at a distance of 429 yards 
and the land forming the subject-matter 
of sale deed Exhibit A-T. also in Kham- 
pur, was at a distance of 517 yards only 
from the acquired land. Evidence on the 
record thus unambiguously showed that 
these lands were situated in the same 
locality. In these circumstances the 
learned Additional District J udge was 
fully justified in taking into account the 
prevailing market rates in respect of 
Tands which were in the same locality 
and the fact that they fell within two 
_ different estates for purposes of Revenue 
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record was not material in the facts of 
this case. Lands situated in both these 
estates had been acquired for Shadipur 
Extension Scheme as observed by the 
learned Additional District Judge, and 
this had similar and equal repercus- 
sions in respect of Jands situated jin both 
the estates, 


6. The Tearned counser then urged 
that the Additional District Judge should 
have relied on the transactions of sale 
proved as Exs. R. 1. R. 2, R.3. R.4 and R.5 
which all related to lands in Basaidara- 
pur. This submission also is without 
merits, 

fs Exhibits R, 1. and R. 3 relate 
Eo sales that took place in January. 1953 
and December, 1953 respectively ac- 
cording to the recitals in the mutations. 
Original] sale deeds in pursuance of which 
these mutations were made were not 
produced in Court. Assuming that these 
sales were made at the rates prevailing 
in 1953 it was not the case of the Land 
Acquisition Collector that there were no 
sales in the locality after 1953 other than 
these two transactions. In fact the clai- 
mants have proved on record transactions 
relating to subsequent years. Then again 
in regard to the Jand acquired the Land 
Acquisition Collector in his award under 
the heading ‘Fair and Reasonable Value’ 
has said :— 

“The land under acquisition is situat- 
ed within the municipal limits and near 
business and residential buildings and 
localities such as Patel Nagar, Factories 
Area of Najafgarh Road. Patel Nagar 
Railway Station etc, It is bounded by 
the Ramjas Hills and the Boundary of 
village Khampur towards the East; the 
Railway lines and Patel Nagar Railway 
Station towards the West, some built-up 
area situated beyond the developed area 


of Shri Bansi Lal Kaura towards the 
North and Road No. 34 towards the 
South. This land has potentiality and 


special adaptability for building purposes. 


“Some land out of it has been parti- 
ally developed by Shri Bansi Lal Kaura, 
Sole Proprietor of: the All India Land 
and Finance (Housing and Construction 
Co.) knownas Amrit Park Colony by lay- 
ing out metalled roads, Water-pipes, fire 
hydrants. storm-water-drains, ete. but 
much remains to be done by him for full 
development of the colony.” 

8. Land acquired had thus a po- 
tential value and its market rate was not 
static. Transactions of sale relating to the 
year 1953 could form no basis for deter- 
mining the market price of the acquired 
land in April. 1957 and the learned Addi- 
tional District Judge very correctly ignor- 
ed the mutations Exhibits R. 1 and R. 3. 

9. Coming to the other mutations 
we find that Exhibit R. 2 is a copy of 
mutation made on March 30, 1957 in re- 
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spect of an extensive piece of land pur- 
chased by Bansi Lal (the same person 
whose land has been assessed in Exhibit 
A. 6) for a sum of Rs. 2,50,000/-. An- 
nexure R. 4 is also a mutation made in 
October, 1955 in respect of 3 bighas 10 
biswas of land purchased by the same 
Bansi Lal. It is stated by the Land Ac- 
quisition Collector in the award relating 
to the acquired land that Bansi Lal 
appeared as a witness before him and 
stated that he had purchased the land 
in 1951. The learned counsel for the 
claimants urged that what had happened 
was that Bansi Lal had entered into 
agreement for the purchase of the land 
in 1951 and then in pursuance of these 
agreements he subsequently obtained sale 
deeds and mutations, He said that the 
sale deeds executed in favour of Bansi 
Lal would bear out these facts. Union 
of India apart from tendering the muta- 
tions R, 2 and R. 4 in evidence led no 
other oral evidence to prove the transa- 
ctions recorded in them. It would be un- 
safe in these circumstances to place any 
reliance on Exhibit R. 2 and R. 4 and 
to adopt them for the purpose of assess- 
ing the market value of the acquired 
land. In the absence of the sale deeds it 
fs not possible to find out whether rates 
disclosed by ‘these mutations were the 
rates agreed upon and settled in 1951 or 
at any time thereafter. 


10. The same is the position in 
regard to the transaction evidenced by 
the mutation Exhibit R. 5. This sale took 
place by means of a document registered 
on August 12, 1956 but the original sale 
deed for reasons unexplained has not 
been produced. 


11. The contention therefore that 
the learned Additional] District Judge 
should have assessed the market value 
of the acquired land on the basis of 
mutations Exhibits R. 1, R, 2, R. 3. R. 4 
and R. 5 cannot be sustained, 


12, Shri Lala Ram Gupta appear- 
‘Ing for the claimants in regular first ap- 
peal 86-D/63 maintained that the learned 
Additional District Judge had erred in 
holding that the market value of the 
acquired land could not be assessed on 
the basis of the valuation in regard to 
the lands of Bansi Lal. The learned 
counsel placed strong reliance on Ex- 
hibit A 6, the order of the court. fixing 
the market value of Bansi Lals land and 
pointed out that rates determined by the 
Additional District Judge in this order 


were subsequently confirmed by the High 
Court in appeal in RFA No. 62-D of 1962 


taking into account and giving allowance 
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for the cost of development. There is 
no merit in the latter submission. No evi- 
dence was led before the learned Addi- 
tional District Judge as to the cost of 
development or the probable expenses 
that would be incurred in developing the 
acquired land. Ik is not open to the clai- 
mants in- these circumstances to make 
out a case at the stage of appeal for 
which no foundation had been Jaid at the 
Stage of trial. 


13. After a careful consideration 
of the evidence on record and hearing 
the learned counsel for the parties we 
are, however, of the view that acquired 
land is comparable to the undeveloped 
land of Bansi Lal the market rate of 
which on March 24, 1957 had been deter- 
mined by Exhibit A.6 to be Rs. 14/- per 
sq. yd. The Learned Additiona] District 
Judge has not adopted this valuation on 
two grounds: firstly, he observed that the 
acquired Jand was at q distance from the 
undeveloped land of Bansi Lal and second- 
ly, he said that the undeveloped plots of 
Bansi Lal were a part of Amrit Colony 
with all the amenities of a Colony avail- 
able to them after development, which 
amenities were not available to the land 
of the claimants. Both these reasons do 
not stand scrutiny. Reference to Exhibit 
A4 shows that the lands of Bansi Lal 
are contiguous to the acquired land to- 
wards the north, ere is no land in 
between the two. It is, therefore. not 
correct to say that the acquired Jand is 
far from Bansj Lal’s lands as observed 
by the learned Additional District Judge. 
Similarly, it is not correct to say that 
the amenities that could be available to 
the undeveloped land of Bansi Lal after 
development would not be available to 
the acquired land, Brij Mohan, one of 
the claimants, appeared as A. W, 4 be- 
fore the learned Additional District 
Judge, He stated that he had arranged 
with Bansi Lal that he would supply 
sewage line for purposes of the acquired 
land also. In  cross-examination. he 
further stated that this agreement had 
been reduced to writing and that he had 
already filed this agreement with the 
Land Acquisition Collector. Nothing has 
been brought to our notice to doubt this 
statement of Brij Mohan, We. therefore, 
do not see why the acquired land should 
not be valued at rates fixed for the un- 
developed lands of Bansi Lal in Exhibié 
A. 6 namely Rs, 14/- per sq. yd. 


14. Tt was suggested by Shri 
Mehra that the undeveloped lands of 
Bansi Lal were in fact demarcated plots 
with roads laid out for them and so the 
acquired land could not be treated af 
par with them. Evidence on the record 
does not support this suggestion, A re« 
ference to Exhibit A.6 shows that the 
claim laid by Bansi Lal in respect of 
the undeveloped land of Amrit Colony. 
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was nof for undeveloped plots but for 
undeveloped “area” only, While stating 
facts in Exhibit A. 6 referring to_ the 
claim for compensation as laid by Bansi 
Lal the learned Additional District Judge 
has said: 

“He demanded compensation of the 

residential plots in that colony at the 
rate of Rs. 35/- per square yard for the 
business premises at the rate of Rs, 45/~ 
per square yard. and of the undeveloped 
area at the rate of Rs, 25/- per square 
yard and also claimed ............” 
The undeveloped area of Bansi Lal was 
thus only undeveloped land and not 
demarcated plots. It is true that in the 
concluding part of the order, Exhibit 
A 6 the learned Additional] District 
Judge has used the word ‘plot’ with re~ 
ference to the undeveloped area but he 
has awarded compensation with reference to 
the area of the land and not the plots. The 
relevant part of the order is in the following 
term: ` 


“Undeveloped plots measuring. 1025 
square yards at the rate of Rs. 14/- per square 
yard.” : 


The use of the word plot in this part of the 
order in the context of the claim in our view 
cannot be read to mean that the undevelop- 
ed area mentioned in ‘the claim had been de- 
marcated into plots with roads laid out for 
them. 

15. We are. therefore. of the view 
that the prevailing market rate for the ac- 
quired land on April 24, 1957 for the pur- 
pose of compensation payable to the claim- 
ants should be Rs. 14/- per square yard and 
not Rs. 10/- per square yard as assessed by 
the learned Additional District Judge. 


16. Shri Mehra referred to D. L. F. 
Housing and Construction (P) Ltd. v. Union 
of India, AIR 1967 Punj 325 and Mrs. V. 
Kannia Lal v. Collector of Madras, AIR: 
1966 Mad 82 and urged that in arriving at 
the market rate of undeveloped land due al- 
lowance should be made for the cost that 
would have been incurred in the development 
of the plots and the laying of the road ete. 
This line of arguments by either of the par- 
ties is wholly uncalled for because as we have 
already said they did not lead evidence on 
this line before the Additional District Judge 


and it is not possible for this Court to work. 


on the basis of pure surmises and conjectures 
to arrive at any definite figure of market 
rate at the relevant time. The question of 
determining market value after making allow- 
ance for the cost of development etc., there- 
fore does not arise. The authorities cited by 
the learned counsel are thus of no help in 
this case. 

17. The learned counsel also cited 
M. S. O. S. P. V. Velayudam Chettiar v. The 
Special Tehsildar for Land Acquisition, Madu- 
rai, AIR 1959 Mad 462 and contended that 
the instances of sale cited by the claimants 


related to small parcels of land and they ` 


could not form the basis for determining: the 
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value of the large tract of the acquired land. 
This principle is also of no relevancy in this 
case. We have not relied on any instance of 
a “Petty Extent” as referred to in the cited 
case. Our decision is based on the market 
value of the adjacent undeveloped land of 
Bansi Lal which measured 1025 sq. yds. ac- 
cording to Exhibit A-6. e ratio of the 
cited decision, therefore, is not at all attract- 
ed to this case. a 


18. In the resum, we dismiss with 
E R. a A. 79-D/63 filed by the Union ay 

ia and partially accept R, F. A. 86-D 
63 filed by the claimants to the extent that 
instead of Rs. 10/- per square yard the claim- 
ants shall be entitled to compensation for the 
acquired land at the rate of Rs. 14/- per 
square yard. Solatium payable to the claim- 
ants will also be calculated at the rate of 
Rs. 14/- per square yard. The claimants will 
also be entitled to interest on the enhanced 
compensation at the rate of six per cent per 
annum with effect from the date the Collec- 
tor entered into possession to the date of pay- 
ment. Union of India shall pay proportio- 
nate costs of R. F. A. 86-D/63 to the claim- 


ants. 
Counsel’s fee in both the appeals 


19, 
Rs. 200/-. 
Order accordingly. 
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Dewan Hari Chand and others, Appel- 
Tants v. Municipal Corporation of Delhi 
and another, Respondents, 

F. A. O. No. 49-D of 1965, D/- 1-3- 
1972; against order of G. C. Jain, Motor Ac- 
cident Claims Tribunal, Delhi, D/- 3-12- 
1964. 

Index Note: — (A) Motor Vehicles 
Act (1939), Section 110-A — When in broad 
day light the driver of the vehicle failed to 
avoid the accident by sufficiently slowing 
down the speed of his vehicle, on seeing the 
victim starting his own vehicle, he is guilty 
‘o£ culpable negligence. (Para 

Index Note: — (8) Motor Vehicles Act 
(1939), Section 110-A — An application for 
compensation can be filed even by a duly 
authorised agent of the legal representatives 
of the deceased — But only the heirs men- 
tioned im Section 1-A of the Fatal Accidenta 
Act (1855) are entitled to receive compensa- 
tion. - (Para 10) 

Imdex Note: — (C) Motor Vehicles Act 
(1939), Section 110-A — Im computing the 
compensation, the financial loss sustained by 
the father of the deceased as a result of the 
accident and -his own life expectamcy are 
relevant factors — The life expectancy of 
the deceased is not relevant. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1972 Mys 63 = 1971 ACC CJ 

404, M. Basavalingiah v. T. P. Papanna 9 
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1971 ACC CJ 49 = (1970) 1 Cut WR 
470, Orissa Co-operative Insurance 
Society Ltd. v. Bhagaban Sahu 9 
AIR 1970 Ker 241 = 1969 Ker LJ 
491 = 1970 Lab IC 1273, P. B. 


Kadar v. tchamma 
1970 ACC CJ 280 = 1969 MPLI 718, 
Suman v. General Manager, Madh. 
Pra. State Transport 
AIR’ 1970 Mys 67 = 1969 ACC CJ 
439, M. Ayyappan v. Moktar Singh 9 
AIR 1916 Lah 133 (2) = 32 Ind Cas 
18, Bishen Das v. Ram Labhaya 9 
Narrinder Singh, for Appellants; R. L. 
Tandon, for Respondents. 
JUDGMENT:— Manmohan Kumar, 
aged about 28 years, is said to have been 


knocked down by a D.T.U. Bus No. DLP 
720 on 27-1-1962 on the Pusa Road near 


Telephone Exchange New Delhi. He sus- ` 


tained severe injuries and died on the spot. 
An application under Section 110-A of the 
Motor Vehicles Act, 1939 (hereinafter refer- 
red to as the Act) was filed in the Court of 
the Motor Accidents Claims Tribunal (here- 
inafter referred to as the Tribunal) by his 
father and his three brothers claiming com- 
pensation of Rs. 1,50,000/- for the death of 
the deceased in the motor accident. Accord- 
ing to the averments in this application, the 
deceased was travelling on the pillion seat 
of his scooter No. DLN 3772, driven by one 
Mohan Lal. The scooter was stopped oppo- 
site to Subzimandi on the Pusa Road and 
both the deceased as well as the scooter dri- 
ver got down from the scooter and while the 
deceased was standing on the right side of 
the scooter, a D. T. U. bus bearing No. 
DLP 720 came at a fast speed and knocked 
down the deceased causing serious injuries 
to him as a result of which the deceased 
died on the spot. The accident occurred 
due to the rashness and negligence of the 
driver of the bus. It was further averred 
in this application that the deceased was 
of 28 years of age at the time of the 
accident. He was a Matriculate from the 
Punjab University and had also passed the 
National Certificate Examination in Com- 
mercial Art and had obtained certificate of 
merit for his proficiency in photography. 
The deceased was earning Rs. 1,000/- P. M. 
from his profession as a photographer and 
he was expected to earn much more in the 
years to come if he had lived. The applica- 
cants, therefore, estimated the loss sustain- 
ed by them by the untimely death of the 
deceased at Rs. 1,50,000/- and claimed this 
amount from the Municipal Corporation of 
Delhi as well as from Shri Rai Singh who 
was said to have been driving the bus at 
the time of the accident. 


2. The application was resisted by 
respondents. It was denied that the acci- 
dent occurred due to the rashness or negli- 
gence of the driver of the bus. It was alleg- 
ed that the bus was being driven carefully at 

that time and that when the driver of the bus 
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found that the scooter was on the extreme 
left side of the road and the scooter driver 
was trying to start the scooter, he thought it 
safe to overtake the stationary scooter; but 
when the bus was in the process of over- 
taking the scooter the driver of the scooter 
suddenly started the scooter and lost control 
over the scooter and the deceased, who was 
sitting on the pillion, fell down on the right 
side and struck against the left rear portion 
of the bus as a result of which he received 
certain injuries. It was, therefore, alleged 
that the accident occurred due to the contri- 
butory negligence of the driver of the scooter 
as well as of the deceased. The respondents 
also denied that the deceased was earning 
Rs. 1,000/- P. M. The respondents, there- _ 
fore, denied their liability to pay any amount 
to the petitioners by way of compensation. 

3. The learned Tribunal framed the. 
following issues:-— 

1. Whether the vehicles of respondent 
No. 1 are exempt from the provisions of 
Chapter VIH of the Motor Vehicles Act? 

_ _ 2, Whether this application is not main-- 
tainable for want of notice under Sec. 478 
of the Municipal Corporation Act? 

3. Whether this application is barred by 
limitation? 

4. Whether Manmohan Kumar died in 
an accident cansed by the rash and negligent 
driving of bus No. DLP 720 at 1.45 P. M. 
on Pusa Road near Telephone Exchange, 
New Delhi? 


5. To what amount of compensation the 
petitioners are entitled to and from whom? 
6. Whether the petitioners are legal 
heirs of the deceased? 
7. Whether the deceased was guilty of 
ey negligence? If so, to what 
ect 


? 

8. Relief? 

4, Issues Nos. 1, 2 and 3 were not 
pressed by the respondents at the time of the 
trial of the suit and were therefore decided 
against the respondents and in favour of the 
petitioners. On issue Nos. 4 and 7, the 
learned Tribunal held that the accident oc- 
curred only due to the rashness and negli- 
gence of the driver of the bus and that the 
deceased was not guilty of any contributory 
negligence. On issue No. 6, the Jearned 
Tribunal held that only the father, first peti- 


„tioner, was entitled to compensation and that 


the other petitioners who are the brothers of 
the deceased, were not legal heirs of the de- 
ceased and were not entitled to any com- 
pensation. On issue No. 5, he held that the 
father of the deceased was entitled to com- 
pensation of Rs. 2,750/- and passed an award 
for that amount in favour of petitioner No. 1 
and held both the respondents jointly and 
severally liable to pay the said amount to 
the first petitioner. Against the said order 
of the learned Tribunal, the petitioners have 
filed the present petition for enhancement of 
compensation. 

_ & The first question for determina- 
tion is whether the accident occurred due to 
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the rashness or negligence of the driver of 
the bus. Three witnesses were examined on 
behalf of the petitioners to prove that the 
accident occurred due to the rashness or neg- 
ligence of the driver of the bus. A. W..5, 
Mohan Lal, was the driver of the scooter on 
the pillion seat of which the. deceased was 
travelling at the time of the accident. He 
stated that while he and the deceased were 
going on the scooter in Subzimandi on the 
Pusa Road, the scooter suddenly stopped 
working, probably due to lack of petrol. He, 
therefore, took the scooter to the left side 
of the road near the patri. The deceased 
was also standing by his side. Just as he 
was trying to start the scooter, the bus came 
from behind at an excessive speed and struck 
the deceased and ran over him and stopped 
only after travelling a distance of 50 yards 
from the scene of the accident. To the same 
effect is the evidence of A. Ws. 6 and 8. 
A. W. 10, Shri Jaswant Singh S. L, who re- 
ceived telephone message about this accident, 
reached the place of the occurrence after 10 
or 15 minutes and found all these three wit- 
messes present at the scene of the accident. 
He recorded their statements on the spot. 


6. As against this evidence, the res- 
pondents also examined three witnesses of 
whom R. Ws. 2 and 3 are alleged to be pas- 
sengers travelling in the bus which was in- 
volved in the accident. Both these witnesses 
stated that the scooter was standing on the 
left side of the road and the driver of the 
scooter was starting it and that the deceas- 
ed was standing nearby, and that just when 
the bus was trying to overtake the scooter, 
the driver of the scooter had started it and 
could not keep the balance with the result 
that the deceased who was sitting on the pil- 
lion seat, fell down and struck against the 
body of the bus. Both these witnesses, how- 
ever, have admitted in cross-examination that 
they did not actually see how the accident 
occurred. Their evidence is, therefore, not 
of much use. R. W. 1 did not profess to be 
an eye-witness to the accident. He being the 
{Traffic Inspector of the D. T. U., came to 
the spot only after the’ receipt of the informa- 
tion of the accident. His evidence, therefore, 
also is not of much use. The driver of the 
bus himself was not examined. 


7. Even apart from the evidence of 
A. Ws. 5, 6 and 8, the admissions made by 
the respondents in their written statements 
and the evidence of R. Ws. 2 and 3 also prove 
that the accident occurred only due to the 
rashness or negligence of the driver of the 
accident ‘occurred in broad day 
i road. Admittedly, 
the scooter was visible to the bus driver and 
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the scooter would be started and that it 
would move on to the road. He should 
have, therefore, slowed down the speed of 
the bus sufficiently so as to bring it to a 
stop in any emergency. His failure to take 
such precautions amounts to culpable negli- 
gence. I, therefore, agree with the finding 
of the learned Tribunal that the accident oc- 
curred due to the rashness and negligence of 
the driver of the bus. As in this case the 
deceased was not the driver of the scooter 
but was only a passenger, there is no ques- 
tion of any contributory negligence by the 
deceased. 


i 8. The next question for considera- 
tion is what is the amount of compensation 
which can properly be awarded in this case. 
This question again depends upon the fur- 
ther question whether the three brothers of 
the deceased in addition to his father are 
also entitled to compensation. The learned 
Tribunal held that the three brothers of the 
deceased were not entitled to receive any 
compensation as they were not legal heirs of 
the deceased. This finding is being challeng- 
ed in the present appeal. The learned coun- 
sel for the petitioner contends that the de- 
ceased was a member of an undivided Hindu 
family of which all the petitioners herein in- 
cluding petitioners Nos. 2 to 4 who are the 
brothers of the deceased were also members, 
It is further contended that all the petitioners 
were dependent upon the earnings of the de- 
ceased for their livelihood. It is, therefore, ` 
claimed that all the petitioners are entitled to 
receive compensation for the death of the 
deceased. 


9, The relevant portion of Sec: 110-A 
of the Act under which the claim for com- 
pensation has been filed is in the following 


s:— 
“I 10-A. Application for compensation.— 
(1) an application of compensation arising 
out of an accident of the nature specified in 
sub-section (1) of Section 110 may be made— 
_, a) by the person who has sustained the 
injury; og 
_ (b) where death has resulted from the 
ison by the legal representatives of the 
ed; oF 
(c) by any agent duly authorised by the 
person injured or the legal representatives of 
the deceased, as the case may be.” 
This section only provides for the filing of 
an application for compensation and it men- 
tions the persons who are competent to file 
such an application. This section does not 
say that the persons who are competent to 
file such an application are entitled in their 
own right to receive the compensation. In 
other words, the persons who are competent 
to file an application under Section 110-A 
of the Act are not themselves the legal heirs 
of the deceased. For instance, under cl. (c) 
of sub-section (1) an application may be filed 
even by an agent who is duly authorised to 
do so by the legal representatives of the de- 
ceased. This would not mean that such an 
agent is the legal heir of the deceased and 


90 Dahi [Prs. 9-11] Dewan Hari Chand v. Delhi Municipality (Ansari J.) 


as such, is entitled to receive compensation. 
Section 110-A of the Act or for the matter 
of that, any other provision of the Act does 
not specify the persons who would be entitl- 
ed to receive compensation. But it 
has been generally recognised that only 
such persons who would be entiti- 
ed to receive compensation under the Act 
as are entitled to receive compensation under 
the Fatal Accidents Act, 1855. Such persons 
ate specified in Section 1-A of the Fatal Ac- 
cidents Act and they are the wife, husband, 
parent and child of the deceased. There is a 
direct decision of a Division Bench of the 
Mysore High Court on this point. In M. 
Basavalingiah v. T. P. Papanna, 1971 Acc 
CJ 404 = (AIR 1972 Mys 63), while dis- 
cussing the scope of Section 110-A of the 
Act, it was observed as follows:— 


“The above observations of Woodroffe, 
J., which have been approved by the Sup- 
reme Court, would indicate that the term 
‘legal representative’ as defined in Section 2 
(11), Civil Procedure Code, is not restricted 
in its meaning to heirs, executors and admin- 
istrators of the deceased as the Bench which 
decided M. Ayyappan v. Moktar Singh, AIR 
1970 Mys 67 seems to have thought. How- 
ever, this does not affect the main conclusion 
of their Lordships that the term ‘legal repre- 
sentative’ in Section 110-A of the Act in- 
cludes the persons referred to as ‘represen- 
tatives’ in Section 1-A of the Fatal Accidents 
Act, namely, the wife or husband, parent 
and child of the deceased.” : 


The same view was expressed by a Divi- 
sion Bench of the Madhya Pradesh High 
Court in Suman v. The General Manager, 
Madhya Pradesh State Road Transport, 1970 
Acc CJ 280 (M.P). That the list of the 
legal heirs mentioned in Section 1-A of the 
Fatal Accidents Act is exhaustive and that 
no other relations or dependants of the de- 
ceased like his brothers or sisters can claim 
compensation has been held by the Lahore 
High Court in‘ Bishen Das v. Ram Labhaya, 
AIR 1916 Lah 133 (2) and also by a Divi- 
sion Bench of the Kerala High Court in 
P. B. Kader v. Thatchamma, AIR 1970 Ken 


~ 40. The learned counsel for the peti- 
tioners seeks to rely upon the decision of a 
Single Judge of the Orissa High Court in 
Orissa Co-operative Insurance Society Ltd. v. 
Bhagaban Sahu, 1971 Acc CJ 49 (Orissa), in 
support of his contention that even the bro- 
thers of the deceased were entitled to receive 
compensation. In that case, the application 
under Section 110-A of the Act was filed by 
the son of the deceased in his capacity as the 
karta of the joint family without joining the 
other heirs of the deceased in the applica- 
tion. An objection was taken that the peti- 
tion was not maintainable as all the legal re- 
presentatives of the deceased had not joined 
in the petition. This objection was negativ- 
ed by the High Court and it has held that 
the claim under Section 110-A of the Act has 
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a representative character and was essentially 
one on behalf of the legal representatives of 


the deceased and that, therefore, the peti- - 


tioner as the karta` of the joint family was 


entitled to claim the entire compensation. It ` 


has, however, to be noted that the joint fami- 
ly of which the petitioner was the Karta con- 
sisted only of the deceased, his widow, two 
sons including the petitioner and the daugh- 
ter. As already stated, an application under 
Section 110-A of the Act can be filed even 
by a duly authorised agent of the legal re- 
presentatives of the deceased. The decision 
relied upon by the learned counsel does not 
support his contention that ali the members 
of the joint family other than the persons 
mentioned in Section 1-A of the Fatal Ac- 
cidents Act are entitled to receive compen- 
sation. Therefore, the claim put forward on 
behalf of petitioners Nos. 2 to 4 was rightly 
rejected by the learned Tribunal. 

11. So far as the claim of the first 
petitioner, namely, the father of the deceas- 
ed, is concerned, it has to be computed on 
the basis of the financial loss sustained by 
him as a result of the death of the deceased 
and also his own life expectancy. The life ex- 
pectancy of the deceased will not be a rele- 
vant factor. According to the petitioner the 
deceased was earning about Rs. 1,000/- per. 
month. This claim, however, was not sub- 
stantiated and it is admitted that according 
to the income-tax assessment for the year 
1961-62, the total annual income of the de- 
ceased was a little over Rs. 7,000/-. In other 
words, his monthly income would come 
about to Rs. 600/-. It is admitted that the 
business from which this income was being 
derived was a joint family business of the 
deceased, his brothers and his father. In the 
absence of any evidence regarding the pro- 
portion in which this income was to be shar- 
ed between the several members of the fami- 
ly, it is to be presumed that each member of 
the family was entitled to an equal share 
in the business income. Therefore the share 
of the deceased would only come about to 
Rs. 120/- per month. In other words, his 
annual income would come about to Rupees 
1,500/-. Some portion of this income would 
have been spent by the deceased for his per- 
sonal expenses and it would be reasonable 
to estimate such amount at Rs. 750/-. Even 
if it is assumed that the entire balance of the 
earnings of the deceased would go to the 
benefit of the first petitioner, the financial 
loss sustained by him by the death of the 
deceased would be Rs. 750/- per year. The 
first petitioner was aged about 66 years at 
the time of the accident and the learned 
Tribunal estimated his life expectancy at 71 
years. But the first petitioner is still alive 
and he had appeared before me and from 
his appearance, it would be reasonable to ex- 
tend his life expectancy by another five 
years. Therefore, the compensation which 
he would be entitled to receive would be 
Rs. 11,250/-. The compensation awarded by 
the learned Tribunal is, therefore, enhanced 
from Rs. 2,750/- to Rs. 11,250/-. 
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12. In the result, the appeal is allow- 
ed in part. But there shall be no order as 
to costs. 


Appeal partly allowed. 
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Mandir Dass Jain, Petitioner v. P. R. 
Varshneya and another, Respondents. 

Civil Misc. (Main) No. 168 of 1971, 
D/- 7-1-1972. 

Index Note: — (A) Slom Areas (im- 
provement and Clearance) Act (1956), Sec- 
tion 19 — IJt is for the tenant to establish 
positively that he has no sufficient means for 
securing alternative accommodation. (X-Ref: 
Evidence Act (1872), Section 106). (Para 6) 
Cases Referred: Chronological 
Civil Misc. (Main) No. 58 of 1970, 

D/- 27-1-1971 (Delhi), Manoharlal 
Bhatia v. Naunit Ram Bhatia 

M. L. Mehra, for Petitioner; Yogeshwar 

Dayal, for Respondents. 


ORDER:— This petition has been filed 
by a tenant, Mandir Dass Jain, under Arti- 
cle 227 of the Constitution of India, pray- 
ing that the order, dated 15th September, 
1971, of the Competent Authority under the 
Slum Areas (Improvement and Clearance) 
Act 1956 (respondent No. 1) granting per- 
mission to the landlord Phool Chand Jain, 
respondent No. 2, to institute eviction pro- 
ceedings against the petitioner (tenant), be 
quashed. - 


2. Phool Chand Jain filed an appli- 
cation under Section 19 of the Slum Areas 
(improvement and Clearance) Act (herein- 
after referred to as the Slum Areas Act) 
seeking permission to institute eviction pro- 
ceedings against his tenant Mandir Dass Jain 
(petitioner herein), in respect of a room in 
premises No. 2593, situated at Peepal Wali 
Gali, Dharampura, Delhi, on the grounds of 
non-payment of rent from 4th November, 
1970, personal bona fide requirement for oc- 
cupation as residence and misuser_ of the 
premises. It appears that the room in ques- 
tion has one kotha inside and a Chabutra in 
front of it on the ground floor of the afore- 
said premises. He also alleged that the 
tenant has been carrying on his business in 
Shop No. 3019, Mehar Mandir, Masjid Kha- 
joor, Delhi, that he is a man of means earn- 
ing more than Rs. 2,000/- per month, and 
that he would not create any slum in case 
of eviction. - 


3. The tenant contested the applica- 
tion. He admitted the relationship of land- 
lord and tenant between the parties, but de- 
nied the grounds mentioned by the landlord 
for eviction. He pleaded in his written state- 
ment that he is a very poor man and has 
been doing a very small business of selling 
curd and lassi in the aforesaid shop, that 
Seere e e A e E 
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he has not engaged any assistant or servant 
in his shop, that he has not been maintain- 
ing any account book or stock register, that 
his income from the said business has been 
only about Rs. 250/- per month, that he has 
no other source of income, and that he will 
create a slum if evicted. 

4, The landlord filed a replication 
reiterating the allegations in his application, 
and further alleging that the tenant has four - 
sons, who were ail grown up and carrying 
on business along with the father, that one 
of his sons is employed in the Delhi Muni- 
cipal Corporation and posted at Octroi Post, 
and that the said son has been earning more 
than Rs. 500/- per month. 

5. In his order, dated 15th Septem- 
ber, 1971, the Competent Authority observed 
that the ground of non-payment of rent was 
not available to the landlord as the arrears 
of rent had been paid, and that the grounds 
of bona fide requirement for residence and 
misuser of the premises are to be urged be- 
fore the Controller and are not relevant in 
the application under Section 19 of the Slum 
Areas Act. As regards the question whether 
alternative accommodation within the means 
of the tenant would be available to him if 
he were evicted, the Competent Authority 
held that the tenant’s eldest son Jinender 
Kumar, who is employed in the Delhi Muni- 
cipal Corporation, has been living separately 
from his father for the last about five years, 
and that as such the son’s income cannot be 
taken into account for purposes of determin- 
ing the means of the tenant, Mandir Dass 
Jain. The Competent Authority then consi- 
dered the evidence as regards the income of 
the tenant himself, and pointed out that he 
was admittedly dealing in three items, name- 
ly, Lassi, kacha butter of lassi, and curd, 
that his version that he has been earning only 
Rs. 250/- from all the three items is not be- 
lievable as that would mean that he has 
been getting only Rs. 2.66 per item per day, 
that even if it is true that he has not been 
maintaining account books in respect of his 
business, he could have produced evidence 
Tegarding the quantity of milk purchased by 
him per day on an average for preparing 
the three items mentioned above by filing the 
affidavits of the milk suppliers who supplied 
milk to him, but he has failed to do so, and 
that the tenant has thus failed to discharge 
the onus placed upon him to show that he is 
not possessed of sufficient means to acquire 
an alternative accommodation. The Compe- 
tent Authority then observed that the shop 
in question is situated in a thickly populat- 
ed area, that his income from each item of 
businéss can very modestly be placed at 
Rs. 10/- per day, that his income would thus 
be about Rs. 30/- per day or Rs. 900/- per 
month, that according to the tenant’s own 
admission made in paragraph 10 of his affi- 
davit, he can get alternative accommodation 
for a sum.of not less than Rs. 110/- per 
month, and that with the income mentioned 
above he can very easily secure alternative 
accommodation within his means without 
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creating any further slum if evicted. In the 
result, the Competent Authority granted the 
permission prayed for by the landlord. It is 
against the said order that the present peti- 
tion under Article 227 of the Constitution of 
India has been filed by the tenant. 


6. Shri M. L. Mehra, learned coun- 
sel for the petitioner-tenant, contended that 
the Competent Authority placed the burden 
wrongly on the tenant, and that it is for the 
landlord, who filed the application under 
Section 19 of the Slum Areas Act, to esta- 
blish positively that the tenant has sufficient 
means for securing alternative accommoda- 
tion and would not create a slum if evicted. 
The said contention is not tenable. Sec- 
tion 19 (4) of the Slum Areas Act provides 
that in granting or refusing to grant the per- 
mission under sub-section (3) of the said sec- 
tion, the Competent Authority shall take into 
account, inter alia, the factor, viz., whether 
alternative accommodation within the means 
of the tenant would be available to him if 
he were evicted. It is because of this pro- 
vision that the Competent Authority has to 
inquire into the question of the means of the 
tenant. It is true that the landlord who filed 
the application has to allege in his applica- 
tion under Section 19 that the tenant against 
whom he seeks to institute proceedings for 





by the judgment of S. N. Shankar, J., in 
Manohar Lal Bhatia v. Naunit Ram Bhatia, 
Civil Misc. (Main) No. 58 of 1970, pronounc- 
ed on 27-1-1971 (Delhi) in which the learn- 
ed Judge observed that “the burden to prove 
the status in proceedings under Section 19 of 
the Slum Areas Act essentially lies on the 
tenant and if he fails to discharge this onus 
there is hardly any case for interference 
under Article 227 of the Constitution.” 


7. In the present case, the landlord 
Phool Chand Jain, alleged in his application 
under Section 19 that the tenant is a man 
of means earning more than Rs. 2,000/- per 
month. He filed an affidavit (Annexure C) 
of Shri Mahabir Pershad Jain who averred 
that he has been residing along with his bro- 
ther, Shri Krishan Jain, in a portion of the 
suit property, and that his brother is a tenant 
in respect of the said premises. He further 
averred that the tenant Mandir Dass Jain is 


M. D. Jain v. P. R. Varshneya (Latachari J.) 


ALR. 


carrying on a very flourishing business and 
sells ghee, kacha milk, lassi, i.e., Chhach, 
and curd in large quantity at shop No. 3019, 
Mehar Mandir, Masjid Khajoor, Delbi, and 
that the income of Mandir Dass Jain from 
the said business jis more than Rs. 2,000/- 
per month. The landlord also filed the affi- 
davit (Annexure D) of Shri Lachman Dass 
Jain who is a tenant of a portion in the 
house adjacent to the suit premises, the affi- 
davit (Annexure E) of Shri Jaipal Jain who 
is also a tenant of a portion of the house in 
front of the suit premises, and an affidavit 
(Annexure F) of Shri Shri Krishan Jain who 
is a tenant in respect of a portion in the 
building of Phool Chand Jain himself. In 
all these three affidavits also, it was averred 
that the income of Mandir Dass Jain from 
his aie is more than Rs. 2,000/- per 
mon 


8. As against the said evidence ad- 
duced by the landlord, the tenant Mandir 
Dass Jain, filed his own affidavit (Annexure 
B), the affidavit (Annexure G) of his wife, 
the affidavit (Annexure H} of his son Jinen- 
der Kumar, the affidavit (Annexure I) of 
Shri Ram Kishan who resides in a house 
nearby, the affidavit (Annexure J) of Shri 
Jagdish Prasad who is also residing in a 
house nearby, the affidavit (Annexure K) of 
Shri Sushil Kumar who is a tenant in res- 

ect of a shop nearby, and the affidavit 
Taneri L) of Shri Raghbar Dayal who is 
also a tenant of a shop nearby. In all these 
affidavits, it is averred by the deponents 
merely that the income of Sbri Mandir Dass 
Jain from his business is about Rs. 250/- per 
month, and that his family members consist- 
ing of himself, three sons and two daughters 
besides his wife depend upon the said in- 
come. Apart from the said bare averments 
in the affidavits, the tenant did not adduce 
any other evidence to show what exactly has 
been his income from business carried 
on by him. As pointed out by the Compe- 
tent Authority, the quantity of milk pur- 
chased by him per day on an average is a 
fact within his special knowledge, and if the 
same has been alleged and proved it would 
have given a satisfactory idea to the court 
as regards his income from the business. But, 
no averment regarding the same has been 
made in any of the aforesaid affidavits filed 
on behalf of the tenant. As observed by the 
Competent Authority, the tenant could have 
filed the affidavits of persons who supplied 
milk to him. But, he did not do so. The 
Competent Authority noticed the affidavits 
filed on behalf of the landlord and the tenant, 
and held that the tenant failed to discharge 
the onus placed upon hi I am unable to 
find any infirmity in the said conclusion of 
the Competent Authority. In the absence of 
satisfactory evidence on behalf of the tenant, 
the only course open to the Competent Au- 
thority was to estimate in such a manner as 
he could on the facts and circumstances of 
the case. He held that the income of the 
tenant from each item of the business could 
very modestly be placed at Rs. 10/-. ie. 
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Rs. 30/- per day or Rs. 900/- per month. 
The tenant himself stated in paragraph 10 of 
his affidavit (Annexure B) that the total area 
of the disputed room is about 215 square 
feet and an equal area in a non-slum area 
would not be available to him at a rent not 
fess than Rs. 110/- per month. In view of 
his finding regarding the income and the 
aforesaid averment of the tenant, the Com- 
petent Authority held that the tenant could 
very easily secure alternative accommoda- 
tion within his means without creating any 
further slum, if evicted. ‘The said conclusion 
of the Competent Authority cannot be re- 
garded as one which calls for interference 
under Article 227 of the Constitution. 

9. For the foregoing reasons, the 
petition, C. M. (Main) No. 168 of 1971, is 
dismissed, but in the circumstances without 
costs. 


Petition dismissed. 
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M/s. Hulas Rai - Jhamman Lal, Appel- 
A v. Union of India and others, Respon- 
nts. 


Second Appeal No. 68-D of 1966, DJ- 
99-8-1972, from judgment and decree of 
Me a Jain, Addi. Dist. J., Delhi, D/- 10-12- 

Index Note: — (A) Railways Act (1890), 
Section 75 (as it stood before amendment 
fn 1961) — Non-delivery of goods does not 
amount to loss of goods as envisaged by Sec- 
tion 75. (@ara 5) 

Brief Note: — (A) Thus where the 
Railway Authorities do not allege loss of 
goods nor any proof to show loss is attempt- 
ed, the non-delivery would not amount to 
loss of goods. AIR 1946 All 198 and AIR 
1954 Mys 180 and AIR 1972 All 192 and 
R. A. No. 47-D of 1954, DJ- 7-8-1959 
Pani), Rel. on; AIR 1949 EP 285, Distin- 

ished. 


gui (Para 5) 
Cases Referred: Chronological Paras 
AIR 1972 All 192 = 1971 All LJ 


1160, Union of India v. M/s. Paul f 
__ Scientific and Chemical Corporation 5 
41959) R. F. A. No. 47-D of 1954, Dj- 
7-8-1959 (Punj), Ram Sarup Shyam- ; 
sunder v. Union of India 5 
AIR 1954 Mys 180 = 33 Mys LJ 87, 
Union of India v. N. Hanuman Das 5 
AIR 1949 EP 285 = 51 Pun LR 52, 
Romesh Chander y. Governor Gene- 
Tal in Council 6 
AIR 1946 All 198 = 1945 All LJ 543, 
Governor General in Council v. Debi 
Sahai ; - 5 
A. L. Saigal, for Appellant; R. L. Aggar- 
wal with Udai Bhan, for Respondents. 


JUDGMENT:— “appellant-firm’s 


The appe 
suit for recovery of Rs. 4,275.76, as dama- 
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ges for non-delivery of a parcel containing 
hand-loom ‘woollen shawls booked by it at 
Chandni Chowk Delhi City Booking Agency 
of the Northern Railway on November 14, 
1961, for transport to and delivery at Silac, 
was dismissed by the learned Sub-Judge, 
I Class, Delhi, on the ground that the goods 
in question were excepted articles within the 
meaning of Section 75 of the Indian Rail- 
ways Act; and as such the Railways were not 
liable for their non-delivery, as the value 
thereof had not been declared by the appel- 
lant-consignor at the time of booking. In ap- 
peal, the learned Additional District Judge, 
Delhi, confirmed this finding, but held that 
it had been .proved that the goods in dispute 
booked by the appellant were of the value of 
Rs. 4,275.76, the amount claimed in the suit. 
The appeal was dismissed with costs. 

2. The main question that has arisen 
for consideration, in this second appeal, 
therefore, is about the scope and true con- 
struction of Section 75 of the Indian Rail- 
ways Act (IX of 1890) before it was amend- 
ed by Section 13 of Act 39 of 1961, 
which came into force with effect from Janu- 
ary 1, 1962, Section 75 before its amendment 
read as follows:— 

“Further provision with respect to lia- 
bility of a railway administration as a car- 
rier of articles of special value. — (1) When 
any articles mentioned in the Second Sche- 
dule are contained in any parcel or package 
delivered to a railway administration for car- 
riage by railway and the value of such arti- 
cles in the parcel or package exceeds (three 
hundred rupees), the railway administration 
shall not be responsible for the loss, destruc- 
tion or deterioration of the parcel or pack- 
age unless the person sending or delivering 
the parcel or package to the administration 
caused its value and contents ‘(to be declar- 
ed in writing) or declared them in writing 
at the time of the delivery of the parcel or 
package for carriage by railway, and, if so 
required by the administration, paid or en- 
gaged to pay in writing a percentage on the 
value so declared by way of compensation 
for increased risk. 

(EIE E LS seias oaii ” 

__ In the Second Schedule referred to in 
the aforesaid Section 75, article mentioned 
against item (m) is “shawls”. It has been 
found by the Lower Appellate Court that 
the appellant did not make the required dec- 
aration about the value of the contents of 
the parcel at the time of its delivery for car- 
riage by the railways, nor paid or engaged 
to pay a percentage on the value by way of 
compensation for increased risk. The goods 
admittedly were booked at railway risk. The 
value of the articles in the parcel exceeded 
Rs. 300/-. Under the circumstances, the 
Railway Administration will not be respon- 
sible under Section 75, if the Articles con- 
tained in the parcel were of the description 
Mentioned in the Second Schedule (in this 
case ‘shawls’); and there has been loss of the 
parcel. Destruction or deterioration of the 


— 
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parcel is out of question, as that is nobody’s 
case. 

3. Mr. A. L. Sehgal, the learned 
counsel for the appellant contended that the 
courts below have erred in law in affording 
protection to the Railways, although there 
was no loss of the parcel. The railways 
could not shake off their liability for the 
non-delivery of the goods. His second con- 
tention was that the goods booked by the 
appellant were admittedly “handloom wool- 
len shawls” and not “shawls”. According to 
him, “shawls” mentioned against item (m) in 
the Second Schedule are expensive shawls 
like the Kashmiri shawls. Handloom Wol- 
len shawls, according to the learned counsel, 
are common articles and not covered by the 
said description. 

4, Examining the first contention of 
the counsel, as to whether the respondent 
railway can deny their responsibility in the 
absence of their alleging or proving loss, it 
is noticed that in paragraph 5 of the plaint, 
the appellant firm stated that on its surren- 
dering the parcel way bill, it was offered a 
parcel of a suspicious nature, held by four 
iron straps, instead of eight which had ori- 
ginally been fixed around it. The original 
Delhi Railway Booking Office mark on the 
parcel was missing. In paragraph 6, it was 
stated that there was no question of the ap- 
pellant taking delivery of goods which did 
not belong to it and that the parcel offered 
was different from the one which had been 
delivered for booking to the railways. Both 
these paragraphs Nos. 5 and 6 of the plaint 
were admitted by the respondent to be cor- 
rect. In paragraph 11 of the plaint, it was 
stated that “the non-delivery of the plaintiff’s 
goods was owing to the negligence/miscon- 
duct of the railway administration concerned 
and/or their servants for which they were 
bound to compensate the plaintiff which they 
failed to do”. ; 


In reply, it was stated in the written 
statement by the respondent: “that non-deli- 
very is not due to negligence or misconduct 
of the railway but is rather due to the crimi- 
nal interference with the goods at Silao rail- 
way station, therefore, the railway is not res- 
ponsible.” Non-delivery was not disputed; 
the same was said to be due to “criminal 
interference with the goods”. What this s30- 
called ‘criminal interference’ was, was not ex- 
plained. This was a vague plea and at the 
time of the framing of issues, the learned 
Sub-Judge held it to be so. In his order, 
he observed: “Such a plea cannot be taken 
notice of in the absence of material facts giv- 
ing rise to this plea. So this plea will be deem- 
ed as struck off unless the defendant chooses 
to amend the written statement within 7 
days.” This order was perfectly justified. 
No attempt was made to amend the written 
statement or to give better particulars. In 
the absence of such a plea, no evidence could 
be led to prove Joss; and in any case none 
was attempted. ‘There was thus neither any 
allegation nor proof of the alleged loss. 
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5. Mr. R. L. Aggarwal, the learned 
counsel for the respondent, submitted that 
non-delivery itself could result only from loss 
of goods to the Railways. Non-delivery, ac- 
cording to him, amounted to loss referred to 
in Section 75. This contention of the learn- 
ed Counsel cannot be accepted, more espe- 
cially as the respondent, as already noticed, 
failed to comply with the orders of the 
court and never amended the written state- 
ment nor furnished better particulars. Non- 
delivery was admitted. Loss was not plead- 
ed. Proof was not attempted. Ground was 
not laid even for an inference of loss. Under 
the circumstances, the first appellate court 
was wrong in holding that the non-delivery 
to the appellant amounted to loss of goods 
so as to attract the provisions of Section 75 
of the Railways Act. Mr. Aggarwal relied 
on Romesh Chander v. Governor-General in 
Council, (1949) 51 Pun LR 52 = (AIR 
1949 EP 285). In this case, the goods were 
proved to have been delivered to a wrong 
person. This of course was a loss to the 
Railway. It was held that the goods were 
lost by mis-delivery; and, therefore, the price 
could not be recovered by virtue of Sec. 75. 
This is not the case here; as nothing has 
been brought on record to show as to what 
happened to the consignment, which was not 
delivered. There is no question of loss in 
the present case as mere non-delivery cannot 
be equated with loss. 


On the other hand, Mr. Sehgal placed 
reliance on Governor-General in Council v, 
Debi Sahai, AIR 1946 All 198, Union of 
India v. M. Hanuman Das, AIR 1954 Mys 
180, and Union of India v. M/s. Paul Scien- 
tific and Chemical Corporation, AIR 1972 
All 192, for the proposition. that non-deli- 
very of the goods did not amount to loss of 
goods as envisaged in Section 75 of the 
Railways Act. In an unreported judgment 
of a Division Bench of the Circuit Bench of 
the Punjab High Court at Delhi, in Ram 
Sarup Shyam Sunder v. Union of India, 
RFA 47-D of 1954, decided on 7-8-1959 
(Punj.), Mr. Justice A. N. Grover, (as he 
then was), speaking for the Bench observed 
that the Railways failed to establish that the 
goods had been lost and if that be so, then 
protection cannot be claimed under Sec. 75 
of the Indian Railways Act. As no loss has 
been alleged or proved in the present case, 
the Railways cannot escape their liability as 
a bailee and cannot resist the appellant’s 
claim. In view of this, it is not necessary 
to examine the second contention of Mr. 
Sehgal. 


6. The judgments and decrees of the 
courts below cannot, under the circumstan- 
ces, be sustained. It has been found by the 
learned Additional District Judge that the 
value of the articles, which were not deli- 
vered to the appellant was Rs. 4275.76. The 
appellant, therefore, is entitled to recover 
this amount from the respondent. 


7. The appeal accordingly is allowed 
and the decrees of the courts below are set 
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aside and the appellant’s suit is decreed for 
Rs. 4,275.76 with costs. Counsel fee Rupees 


I Appeal allowed. 
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Amrit Lal Sebgal, Appellant v. Mam- 
Jeshwar Prasad and others; Respondents. 

First Appeal No. 8-D of 1966, D/- 23-8- 
1972, against order of D. R. Dhamija, Addl. 
Dist. J., Delhi, D/- 5-10-1964. 


Index Note: — (A) Land Acquisition 
Act (1894), Section 54 — Setting up of new 
case in appeal under Section 54 — Permissi- 

Brief Note: — (A) A new additional 
ground challenging the validity of the acqui- 
sition proceedings which was not and could 
not be urged before the Land Acquisition 
Judge, could not be allowed to be urged 
during the hearing of the appeal under Sec- 
tion 54 against apportionment of the award. 

- (Para 10) 

Index Note: —— (B) Transfer of Pro- 
perty Act (1882), Section 105 — Validity of 
a condition in a lease deed. 


Brief Note: — (B) A condition in a 
lease deed that if the tenancy is terminated 
by reason of the acquisition of the land for 
a public purpose, the whole amount of ac- 
quisition money shall be payable to the land- 
lord is valid. (1909) 4 Ind Cas 434 (Cal) and 
AIR 1927 Cal 968, Followed. (Para 15) 


Index Note: — (C) Transfer of Pro- 
perty Act (1882), Section 117 — Applicability 
to agricultural lands. 


Brief Note: — (C) The principle under- 
lying Section 116 of the Transfer of Pro- 
perty Act is based upon considerations of 
equity, justice and good conscience and in 
the absence of anything to the contrary the 
provisions are applicable to cases not gov- 
emed by the Transfer of Property Act. The 
principles of Section 116 are therefore ap- 
plicable to leases of agriculture lands. Where 
the tenant holds over after the expiration of 
the term of a lease and pays rent, he holds 
subject to all the covenants in the old lease 
which are applicable to the new situation. 
AIR 1955 Mad 206 and other case law Rel. 
on. (Paras 16, 17) 

Index Note: —- (D) Displaced Persons 
(Compensation and Rehabilitation) Act 
(1954), Section 12 (2) — A condition im a 
lease deed if an encumbrance within the 
provision. : 

Brief Note: — (D) A condition in the 
lease deed that on termination of lease by 
reason of acquisition of land for public pur- 
pose the whole amount of compensation 
shall be payable to landlord, is not in the 
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nature of an encumbrance on the property. 
It is neither a burden nor a fetter. 
(Paras 19, 20) 
Such a condition of the lease deed is a 
waiver or a relinquishment of the rights by 
the tenant to receive compensation for 
tenancy rights when compensation becomes 
payable to him on the land being acquired 
by the Government. Hence no advantage 
can be taken by the tenant from 
the fact that in consequence of the Delhi 
(Urban Areas) Tenants Relief Act of 1961 
certain additional safeguards came to be pro- 
vided to persons . holding any land as a 
tenant in the areas to which that Act ex- 
tended. AIR 1973 Delhi 58, Followed. 


(Para 22) 

Cases Referred: Chronological Paras 

AIR 1973 Delhi 58 = R. F. A. No. a 
149-D of 1965, DJ- 5-4-1972, Dar- 

yodh Singh v. Union of India 22 
AIR 1967 Cal 390, Bainani Properties 
(P). Ltd. v. M. Gulamali Abdul 


Hossain and Co. 16 
AIR 1964 Raj 88 = 1963 Raj LW 
627, Anantmal v. Lala 16 


AIR 1955 Mad 206 = (1954) 2 Mad 
LJ 445, Alphanso Pinto v. Thukru 


Hengsu 16 
AIR 1953 SC 228 = 1953 SCY 306, 

Namdeo Lokman v. Narmadabai 16 
AIR 1953 Trav-Co. 299 == ILR (1953) 

Trav-Co 41, Eayo George v. Kacki 


Muthaliyar 16 
AIR 1944 Nag 94 = 1944 Nag LI 

32, Mt. Kesarbai `v. Rajabhau 

Sadasheo Rao 16 
AIR 1940 Mad 410 = 1940-1 Mad 

LJ 200, Nanjappa Goundan v. 


Rangaswami 16 
AIR 1927 Cal 968 = 105 Ind Cas 

377, Radho Binode Mandal v. 

Surendra Nath Ghosal 15 
AIR 1919 Mad 12 = ILR 42 Mad 

654, Krishna Shetti v. Gilbert Pinto 16 
AIR 1919 Pat 254 = 53 Ind Cas 

180, E. W. C. Moore v. Makhan Singh 16 
(1910) ILR 33 Mad 253 = 7 Mad LT 

231, Gangamma v. Phommakka 16 
(1909) 4 Ind Cas 434 = 10 Cal LJ 

476, Gadadhar Bhatta v. Lalit Kumar 

Chatterjee 15. 

N. S. Bindra with Mrs. Anjali Verma, 

for Appellant; C. B. Aggarwala with S. S. 
Dalal, M. C. Gupta and Miss Uma Mehta, 
for Respondents. 


AVADH BEHARI, J.— This is a 
Regular First Appeal against the order of 
the Additional District Judge, Delhi dated 
October 5, 1964. The material facts in this 
appeal are as follows: 


A reference under Section 31 of the 
Land Acquisition Act was made by the Land 
Acquisition Collector Delhi to the District 
Judge relating to the apportionment of the 
compensation in respect of khasra Nos. 279/1, 
280/1, 283/1 and 285/1 measuring 22 bighas 
and 7 biswas situated within the revenue 
estate of Chaukari Mubarak Bagh. The_ 


76 Delhi [Prs. 1-6] Amrit Lal v. Mamleshwar (Avadh Behari J.) 


Land Acquisition Collector made his award 
No. 1233 dated 22-12-1961 for an amount of 
Rs. 101244.50 on account of compensation 
in respect of this land. The compensation 
amount was sent to the Court of the District 
Judge. There were two rival claimants 
before the Land Acquisition Collector to 
this amount. On the one hand Mamlesh- 
war Pershad and Kampta Pershad sons of 
Onkar Pershad claimed this amount and on 
the other the appellant Amrit Lal Sehgal 
was the claimant. The Land Acquisition 
Collector ordered that the appellant should 
be paid Rs. 88;588.94 and Mamleshwar Per- 
shad and Kamta Pershad be paid the balance 
of the amount. On the pleadings of the 
parties, the learned Additional District Judge 
framed the following issue:— 

“To what share in compensation are the 
rival claimants entitled?” 

2. By his order dated October 5, 
1964 the Additional District Judge decided 
that the entire compensation be paid to the 
land owners, that is, Mamleshwar Pershad 
and Kamta Pershad, respondents 1 and 2. 
The appellant was held entitled only to an 
amount of Rs. 1041/- as compensation for 
trees. This amount also could not be paid to 
the appellant as the arrears of rent of three 
years exceeded the amount of Rs. 1041/-. 

3. Sardarkhti rights in land measur- 
ing 50 bighas and 12 biswas were sold to 
the appellant Amrit Lal Sehgal for an 
amount of Rs. 87,700/- by the Custodian of 
Evacuce Property. Yo appreciate the points 
in controversy it is unnecessary to trace 
briefly his (sic) history of this land. 

4. On June 27, 1918 one Bhola son 
of Kaloo executed a lease deed or to be pre- 
cise a kabuliatnama which was duly regis- 
tered in favour of the landlord Lala Onkay 
Pershad for a period of 20 years, that is, 
from June 16, 1918 to the 15th June, 1938 
on a fix yearly rent of Rs. 320/- in addition 
to the revenue. This document was marked 
as M-1 in the proceedings. The material 
clauses of this kabuliatnama are clauses 6, 8,. 
9 and 11. According to clause 6, the tenant 
Bhola agreed not to plant non-fruit bearing 
trees like Kikar, Seisham, Pipal etc., on the 
land. By clause 8, the tenant undertook not 
to transfer by way of mortgage, sale, gift, 
etc., the entire sardarakhti (trees) planted by 
him, at any time without intimation to the 
owner of the Jand. Clause 9 is the most im- 
portant clause of this document and is re- 
produced below:— ; 

“In case the whole or part of this land 
is acquired by the Government, the owner 
of the land shall be entitled to compensation 
for the land and non-fruit bearing trees, 
and I, the executant, shall be entitled to com- 
pensation for Sardarakhti fruits, flowers and 
vegetables. I, the executant shall have no 
concern with the compensation of land and 
non-fruit bearing trees and the owner of the 
land shall have no concern with the com- 
pensation in respect of fruit bearing trees, 


their produce and the flowering trees. Be-~ 


ALR, 
sides, the owner of the land shall first of all, 
recover from my amount of compensation 
the amount of rent, Canal-Water rate 
etc., that may be due from me, the lessee, 
at that time. I the lessee, shall get the balance 
amount. Thereafter, a corresponding dec- 
tease to the extent of decrease in land shall 
be made in the rent and revenue.” 


5. Clause 11 of the document pro- 
vided that if on the expiry of the period the 
owner allows the tenant to continue on the 
land then the tenant shall be liable to pay 
to the owner Rs. 25/- as rent per Bigha: 
Pukhta in future and shall execute a fresh 
lease in favour of the owner. In case, the 
amount of the rent is not settled for the 
future, the tenant undertook to hand ovep 
possession of the land. In that contingency 
the tenant was entitled to recover from the 
owner of the land current price with res- 
pedt to the fruit bearing and -flower trees, 

ut the non-fruit bearing and vernal trees 
ie plants were to be left out of considera- 
ion. 


6. On July 9, 1971, Bhola died. On 
December 26, 1921 Mutation was effected in 
favour of Bhola’s widow Mst. Kishan Dei, 
On, October 5, 1922 by a registered sale deed 
(Ex. M-2) Mst. Kishan Dei, widow of Bhola, 
assigned her leasehold interest in favour of 
Mst. Fatima Begum and Mst. Afroza Zama- 
ni for a consideration of Rs. 4500/-. In the 
recital part of this document it was stated 
that Bhola had taken on lease for a period 
of 20 years land measuring 50 bighas and 
12 biswas kham from Lala Onkar Pershad 
on an yearly rent of Rs. 320/- for the pur- 
pose of planting sardarkhati (trees) and that 
every month Bhola planted on this land at 
his own expense rose, motia flowers and fruit 

aring trees of pear, guava etc. In the ope~ 
rative portion Mst. Kishan Dei said that she 
has absolutely sold the entire sardarkhti 
fruit and flower etc., existing on the land 
together with all rights pertaining to the 
land for the remaining period in favour of 
ee ales and Mst. Afroza. On March 

; mutation was sanctioned in 
of Mst. Afroza and Mst. Fatima. ou 


In the jamabandi of the years 192. 
Mst. Fatima, and Mst. Akoa were Ea 
im possession as sub-lessees of Mst. Kishan 
Dei, widow of Bhola. Similarly, in the jama- 
bandi of 1928-29 Mst. Fatima and Mst. 
Afroza are recorded as non-occupancy te- 
nants. In the Jamabandi of the years 1932- 
33 the two muslim ladies are shown in pos- 
session. In the Jamabandi of the years 
1936-37 again the two Muslim ladies Mst. 
Fatima and Mst. Afroza are entered as non- 
occupancy tenants. On February 8, 1936 
Mst. Fatima and Mst. Afroza further trans- 
ferred their leasehold rights in the garden 
for a period of 15 years in favour of one 
Ramji Lal. _ Ramji Lal executed a lease 
deed (M-3) in favour of Fatima and Afroza. 
The period of 15 years of this lease which 
was duly registered was to commence from 





March 1, 1936. It is important to notice at 
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his stage that lease deed dated June 27, 
1918 expired on June 15, 1938 and Ramji 
“al who was in occupation did not surrender 
he possession of the land on the expiry of 
he lease deed to the land owner. In_ 1947, 
m the partition of India, — Mst. Fatima 
3egum and Mst. Afroza Zamani became 


wacuees and their right, title and interest , 


rested in the Custodian of Evacuee Property. 

7, In 1953 the Displaced Persons 
‘Compensation and Rehabilitation) Act was 
passed. Section 12 of the said Act gave 
yower to the Central Government to acquire 
avacuee property for rehabilitation of dis- 
placed persons. Section 12 reads as under:— 

“Power to acquire evacuee property for. 
rehabilitation of displaced persons— _ 

(i) If the Central Government is of 
opinion that it is mecessary to acquire any 
evacuee property for a public purpose, being 
a purpose connected with the relief and re- 
babilitation of displaced persons, including 
payment of compensation to such persons, 
the Central Government may at any time ac- 
quire such evacuee property by pub- 
lishing in the Official Gazette a notifica- 
tion to the effect that the Central Govern- 
ment has decided to acquire such evacuee 
property in pursuance of this section. _ 

(2) On the publication of a notification 
under sub-section (1), the right, title and inte- 
rest of any evacuee in the evacuee property 
specified in the notification shall, on and 
from the beginning of the date on which the 
notification is so published, be extinguished 
and the evacuee property shall vest absolute- 
ly in the Central Government free from all 
encumbrances. p 

(3) It shall be lawful for the Central 
Government, if it so considers necessary to 
issue from time to time the notification Te- 
ferred to in sub-section (1) in respect of 

(a) all evacuee property generally, or 

(b) any class of evacuee property, OF 

(c) all evacuee property situated in a 
specified area; or 

(d) any particular evacuee property. 

(4) All evacuee property acquired -under 
this section shall form part of the compen- 
sation pool.” : F 

8. By virtue of a Notification pub- 
lished on the July 7, 1955 (SRO 1535) in 
exercise of the powers conferred by sub- 
section (1) of Section 12 of the Act the Cen- 
tral Government acquired all evacuee pro- 
perties consisting of agricultural land and 
crops (including gardens) in the non-urban 
areas in the State of Delhi except properties 
falling under certain categories which were 
specified in the schedule to the said Notifi- 
cation. As a result of the Notification the 
right, title and interest of the evacuee in 
the property became vested in the Central 
Government “free from all encumbrances.” 
It was not disputed before us that horticul- 
ture is included in agriculture and, there- 
fore, evacuee rights in the disputed land also 
vested in the Central Government. 

9, . On November 19, 1958, the pro- 
perty was put to auction by the Govern- 
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ment. The appellant gave a bid for Rupees 
87,700/-. Being the highest bid it was ac- 


. cepted by the Government and the appel- 


lant was declared to be the purchaser of 
the sardarkhti rights in the said property 
with effect from 28-2-1962. A certificate of 
sale was granted to him on 28-2-1962. In 
the certificate of sale the property sold to 
the appellant was specified as under:— 
“Khasra Schedule House Property bear- 
ing Nos. Sardarkhti right in Garden known 
as Bhola Wala F. No. 278 to 285, 291 Mg. 
50 Big. 12 bis. situated in Village Chawkri 
Mubarakabad (Delhi State), Shares:— 
Bounded as per sajra of the village with 
Halqa Patwari.” 
On 7-1-1961 Notification under Section 4 of 
the Land Acquisition Act was issued and it 
was stated that the land was required fop 
Najafgarh Nala. On April 15, 1961, Notifi- 
cation under Section 6 was issued. On April 
29, 1961 notice under Section 9 was issued. 
On December 22, 1961 as already noticed, 
the Land Acquisition Collector made an 
award. After the land bad been acquired 
by the Government on March 5, 1962 the 
appellant lodged a claim before the Addi- 
tional District Judge, Delhi, in the refer- 
ence under Section 31 (2) of the land Ac- 
guisition Act, 1894. The appellant claimed 
that he was entitled to the whole of com- 
pensation. On March 12, 1962, the respon- 
dents lodged their claim before the 
Additional District Judge. The respon- 
dents claimed that the compensation be paid 
to them. The compensation for the trees 
was assessed by the Land Acquisition Col- 
lector at Rs. 1875/-. Out of this amount 
Rs. 834/- was for non-fruit bearing trees and 
Rs. 1041/- for the fruit bearing trees. 


The Additional District Judge, therefore, 
found that Amrit Lal Sehgal is entitled to 
only Rs. 1041/- and according to the terms 
of the lease deed the respondents are entitl- 
ed to be paid the amount of arrears of rent 
due to them out of the compensation for the 
fruit bearing trees. The tenant was found 
to be in arrears for the years 1956-57, 1957- 
58 and 1960-61. The rent of these years ex- 
ceeded the amount of Rs. 1041/-, total com- 
pensation payable to the appellant. The re- 
sult was that the respondents were found en- 
titled to the entire amount of compensation 
and the appellant was not entitled to any- 
thing. Aggrieved against the order of the 
Additional District Judge the appellant has 
preferred this appeal. The appellant con- 
tends that the decision of the court below is 
erroneous and should be set aside. 


- 10. At the outset Mr. N. S. Bindra, 
the learned counsel for the appellant, want- 
ed us to give him permission to urge addi- 
tional grounds of appeal set forth in C. M. 
3870-D of 1965 which was filed by the ap- 
pellant on the 15th of November, 1965. In 
substance, in the additional grounds of ap- 
peal the appellant purported to attack the 
validity of the acquisition proceedings. In 
this connection the learned counsel urged 
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that the Government was the owner of Sar- 
darakhti rights before the sale certificate was 
jssued to the appellant on February 28, 1962 
and, therefore the Government could not 
have acquired its own property on Decem- 
ber 22, 1961, the date of the making of the 
award. It was further submitted that the 
Land Acquisition proceedings were wholly 
illegal as the Government cannot acquire its 
own property. We did not permit the learn- 
ed counsel to do so was (sic) that these 
grounds were not and could not have been 
urged by him before the Land Acquisition 
Judge. The legality of the Land Acquisition 
proceedings could not be challenged before 
the special Tribunal. The Additional Dist- 
rict Judge acted as a special Tribunal and 
he could not pronounce on the validity of 
the acquisition proceedings. 


This appeal is under Section 54 of the 
Land Acquisition Act in which it is claimed 
that the order made by the learned Addi- 
tional District Judge regarding apportion- 
ment of compensation be reversed. 
Land Acquisition Collector in this case was 
of the view that on apportionment, the ap- 
pellant was entitled to 14 annas or 15 annas 
in a rupee, while the view of the learned 
Additional District Judge on reference was 
that the appellant was entitled only 
to compensation on account of fruit bearing 
trees etc., and was not entitled to any other 
compensation. This being the scope of the 
appeal it was not fair and just to allow the 
appellant to set up a new case at this stage. 

part from this consideration we are also 
of the view that the argument that the ac- 
quisition proceedings were invalid is without 
substance for the simple reason that the sar- 
darakhti rights were sold to the appellant on 
November 19, 1958, while the land was ac- 
quired by the Government on January 7, 
1961 when Notification under Section 4 of 
the Land Acquisition Act was issued and, 
therefore, on that date the Government had 
necessarily to acquire the land as a whole in- 
cluding the sardarkhti rights. 


11. The only question in the appeal 
is whether the appellant is entitled to any 
compensation and in what manner should 
compensation be apportioned between the 
appellant and the land owners, namely, the 
respondents who are the sons of Onkar Per- 
shad. This question has to be decided on 
the terms of the registered lease deed. dated 
June 27, 1918. The sole question which 
arises for consideration is whether clause 9 
which we have set out above is binding on 
the appellant and whether compensation 
should be apportioned between the parties 
in terms thereof. For the decision of this 
dispute the relevant clauses of the lease deed 
are clauses 9, 11 and 12. We have already 
reproduced clause 9 above. Clauses 11 and 
12 are as follows;— 


“11. If, after the expiry of the period, 
the owner aforesaid, allows me, the execu- 
tant, to continue with (the lease of the) 
aforemention land or allows my successors 
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(to do so) we shall be liable to pay to the 
owner of the land Rs. 25/- as rent per Bigha 
Pukhta in future and shall duly execute op 
get executed a fresh lease. In case, tho 
amount of the rent is not settled for the 
future after the expiry of the period, I 

leave possession of the aforesaid land. I 


. shall recover from the owner of the land, the 


current price with respect to the fruit-bear- 
ing and flowering trees, but the non-fruit- 
bearing and vernal trees and plants shall be 
left out of compensation. 

12. If, I the executant violate the afore- 
said terms or do not pay the lease money 
for a period of two years, the owner 
be competent to dispossess me, the execu- 
tant, from the aforementioned land. No 
objection by the executant, in respect of the 
period mentioned in these lease shall be 
entertained and I shall get from the owner 
the. prevailing price in respect of whatever 
flowering and fruit bearing sardarkhti (trees) 
exist on the aforesaid land at that time. 
However, the price of the non-fruit bearing, 
spontaneous and vernal trees shall not be 
taken into account. They shall be the pro- 
perty of the owner. 

The three fruit bearing trees belonging 
to the owner which exist on this land at this 
time, shall always belong to the owner. I, 
the lessee, shall continue taking their fruit. 
At the time of giving up of possession of 
the land or taking of compensation for the 
trees planted by me, these (the three trees) 

not be taken into account.” 

12. In all the three clauses ie., 9, 11 
and 12 it will be seen that the tenant is en- 
titled to get only the price of the fruit bear- 
ing trees. This type of Jease is generally 
known as Sardarkhti tenure. This term is 
expressly used in clauses 5, 8 and 9 of the 
lease deed. The nature of this lease has 
been lucidly defined in the Gazetteer of the 
Delhi District Part A 1912 in the following 
manner:— 

“In connection with gardens a tenure 
exists which at first seems very intricate, but 
which is simple enough when the mystery 
is unravelled. In such cases the tenant of 
the land is the owner of trees and cannot 
be ejected until he has been paid compen- 
sation for the trees, for practical purpose he 
is merely a tenant at will, who has improv- 
ed his holding to such an extent that the 
magnitude of the compensation assessable 
under Section 68 of the Tenancy Act prohi- 
bits his ejection. The tenant is known as 
a Sardarkhtidar or amaldar sardarakhti and 
can by custom alienate his right. The rents 
paid, to the owner of the land are chakota 
rents or one fourth of the amount for which 
the ‘fruit sells, the tenant being responsible 
for the cost of production. The sardarkhti- 
tenure right must not be confused with a 
sardarakhti muafi right which is denied in 
the article on assignments.” 

13. According to this definition 
whenever the tenant looses the tenancy rights 
he gets compensation for the fruit and flower 
bearing trees. 
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14, The entire burden of the argu- 
ment of the learned counsel for the appel- 
lant was that clause 9 of the lease deed dated 
the 27th June, 1918 did not govern the rela- 
tions of the landlord and the tenant. His 
submission was that by reason of certain 
events clause 9 of the lease was extinguished 
and completely wiped out of existence. 


15. We shall briefly notice the argu- 
ments of the learned counsel for the appel- 
lant. Firstly, be argued that the lease deed 
dated June 27, 1918 was for a specific pe- 
riod of 20 years and on the expiry of this 
term the lease came to an end. On this 
basis it was sought to be contended that the 
clause 9 was no longer operative. We do 
not agree with this contention. The terms 
of the lease deed dated June 27, 1918 still 
govern the relations of the parties. Clause 9 
of the lease deed is valid and the decision 
lof this appeal turns on clause 9. In Gada- 
dhar Bhatta v. Lalit Kumar Chatterjee, 
(1904) 4 Ind Cas 434 (Cal), it was held that 
a condition in a lease that if the tenancy 
is terminated by reason of the acquisition of 
the land for a public purpose, the whole 
amount of acquisition money shall be pay- 
able to the landlord is valid. Similarly in 
Radha Binode Mandal v. Surendra Nath 
Ghosal, AIR 1927 Cal 968, a Division Bench 
of the Calcutta High Court held that where 
under a contract in a maurasi mokarari 
lease, the lessor was to get half of the com- 
pensation as malgani right, if the land was 
acquired for the purpose of the Government 
and the land was subsequently acquired for 
the public purpose, then on acquisition the 
lessor was entitled to half of the compen- 
sation under the special provisions contained 
in the lease. 


These decisions will show that the pre- 
sent clause 9 is a valid clause and was in 
consonance with the general practice prevail- 
ing in those days when the lease was execut- 
ed. This is true that the lease deed dated 
June 27, 1918 was executed for the specific 
term of 20 years, but on the expiry of that 
period the tenant continued to hold over and, 
therefore, principles underlying Section 116 
of the Transfer of. Property Act apply to 
this case. The result is that the provisions 
of the original lease continue to apply and 
govern the relations of the parties. Sec- 
tion 116 of the Transfer of Property Act 
reads as under:— 

“If a lessee or under-lessee of property 
remains in possession thereof after the deter- 
mination of the lease granted to the lessee, 
and the Jessor or his legal representative ac- 
cepts rent from the lessee or under-lessee, on 
otherwise assents to his continuing in pos- 
session, the lease is, in the absence of an 
agreement to the contrary, renewed from 
year to year, or from month to month, ac- 
cording to the purpose for which the pro- 
perty is leased, as specified in Section 106”. 

16. Shri Bindra placed reliance on 
Section 117 of the Transfer of Property Act 
which exempts leases for agricultural purpo- 
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ses from the provisions of Chapter V of the 
Transfer of Property Act. In Anantmal v. 
Lala, AIR 1964 Raj 88, it was held that the 






Act, The principles of Section 116 are ap- 
plicable to leases of agriculture lands. Simi- 
larly in Alphanso Pinto v. Thukru Hengsu, 
AIR 1955 Mad 206 it was held if there is 
no agreement fixing the terms of a new 
lease, the terms of the old lease must be 
deemed to be applicable. Where the tenant 
holds over after the expiration of the term, 
he holds subject to all the covenants in the 
lease which are applicable to the new situa- 
tion. Therefore, clause 9 must be held to be 
one of the terms of the tenancy by holding 
over. 

_ . The tenancy must be held to be one sub- 
ject to the covenants in respect of Sardar- 
khti rights contained in the original lease 
deed. The rule that principles of equity, jus- 
tice and good conscience apply to agricultu- 
Tal leases and that the principle contained in 
Section 116 of the Transfer of Property Act 
is a principle of equity, justice and good 
conscience has been enunciated in a number 
of rulings, for example in Krishna Shetti v. 
Gilbert Pinto, ILR 42 Mad 654 = (AIR 1919 
Mad 12), Gangamma v. Phommakka, (1910) 
ILR 33 Mad 253, Mt. Kesarbai v. Rajabhau 
Sadasheo Rao, AIR 1944 Nag 94, Nanjappa 
Goundan v.’ Rangaswami Goundan, AIR 
1940 Mad 410, E. W. C. Moore v. Makhan 
Singh, AIR 1919 Pat 254, Eayo George v. 
Kacki Muthaliyar, AIR 1953 Trav-Co 299, 
Bainani Properties Private Ltd. v. M. Gulam- 
ali Abdul Hossain and Co., AIR 1967 Cal 
390 and Namdeo Lokman v. Narmadabi, 
AIR 1953 SC 228. 


17. The result of above discussion is 
that the tenancy arising by implication in 
favour of a tenant who holds over after the 
expiration of his lease and pays rent is only 
deemed to be on the terms of the old lease 
in the absence of evidence of a different 
understanding. (See Halsbury’s Laws of Eng- 
land, Third Edition, Volume 23, page 515). 


‘18. As noted above, by a registered, 
deed of sale Kishan Devi assigned her lease- 
hold rights in favour of Mst. Fatima and 


Afroza for a consideration of Rs. 4500/-. 
The period of the original lease ex- 
pired in 1938. After the period of 


the lease- had expired, a suit was filed 
on January 7, 1941 against Mst. Fatima by 
the respondent Mamleshwar Pershad. This 
suit was for arrears of rent from Rabi 1938 
to Kharif 1940. On November 29, 1941, the 
suit was decreed. It appears that on the 
expiry of 20 years the rent was enhanced to 
Rs. 25/- per bigha Pukhta as was provided 
in the lease. Decree in the suit was passed 
on the basis of the enhanced rent at the rate 
of Rs. 25/- per Bigha Pukhta. (Copy of the 


80 Delhi [Prs. 18-23] 


judgment is Ex. M-4). On November 17, 
1948, two suits regarding rent and ejectment 
were filed by the present respondents against 
1. Mst. Fatima, 2. Legal representatives of 
Mst. Afroza, 3. Ramji Lal and 4. Custodian 
of Evacuee Property and these were decided 
on May 30, 1953. 


A copy of the judgment dated May 30, 
1953 of these two suits has been placed on 
the record and was exhibited as M-11. From 
the judgment, it will be noticed that the 
court held that the lease dated June 27, 
1918 was binding on the Custodian. The 
court further held that by registered lease 
deed the rent after the expiry of 20 years 
was Rs. 25/- per Bigha Pukhta per annum 
and at this rate a decree for arrears of rent 
was passed against the defendants, for the pe- 
riod from Kharif 1945 to Rabi 1948. The suit 
for ejectment was stayed under Section 2 of 
Delhi State Act No. VII of 1953 which had 
come into operation and had stayed eviction 
of tenants. 


19. Secondly, the learned counsel 
for the appellant submitted that as the Dis- 
placed Persons Act of 1955 had come into 
Operation, it washed away the effect of 
clause 9, as in his submission this clause 
was in the nature of a fetter and when the 
property vested in the Central Government 
on July 7, 1965, it vested free from all en- 
cumbrances and there was no fetter of any 
kind on the rights of the Central Govern- 
ment in the land. We are of the opinion 
that clause 9 is not in the nature of an en- 
cumbrance on the property. Encumbrance 
is defined in Earl Jowitt’s Dictionary at 
Page 610 as follows:— 

“to encumber land is to make it sub- 
ject to a charge or liability, for example, by 
mortgaging it.” 

In Wharton’s Law Lexicon, encumbrance is 
defined as; 

“as claim, lien, liability attached to pro- 
perty as a mortgage etc.” 


29. In our opinion clause 9 js nei- 
ther a burden, nor a fetter. Clause 9 is one 
of the covenants of the lease deed and it de- 
fines the right of the lessee. Wherefore, this 
argument cannot be accepted. 


21. Thirdly, the appellant’s counsel 
submitted that leasehold rights were assign- 
ed by Kishan Dei on October 5, 1922 by 
means of a registered deed in favour of Mst. 
Fatima and Afroza without the written per- 
mission and consent of the land-owner. 
Therefore, the assignment was not governed 
by the terms of the original lease deed. As 
regards this submission it is enough to say 
that the question whether consent in writing 
was obtained by the tenant at the time of 
assignment is essentially a question of fact 
and there is no proof on the record that the 
tenant at the time of assignment did not 
obtain the consent of the landlord. Assum- 
ing for the sake of argument that no con- 
sent was obtained then it will be noticed 
that the clause No. 8 which required that 
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consent of the landlord should be- obtained 
was a clause for the benefit of the landlord 
and it was open to the landlord to waive 
this clause. From the various proceedings 
instituted by the landlord in the courts 
against the tenants it appears that the land- 
lord, at no stage, insisted that his consent 
had not been obtained. 


22. Lastly, it was submitted that 
after the enactment of the Delhi Land 
(Urban Areas) Tenants Relief Act (Act 30 
of 1961) a security of tenure or a status of 
jrremovability had been conferred on the 
tenants in Delhi and as a result thereof the 
tenant was no longer governed by the terms 
of the Iease deed and the appellant was en- 
titled to claim the protection of the said Act. 
We find ourselves unable to agree with the 
learned counsel on this submission also. In 
our view, clause 9 of the lease deed is a 
waiver or a relinquishment of the rights by 
the tenant to receive compensation for tenancy 
tights when compensation becomes payable 
to him on the land being acquired by the 
Government. He agreed that in the event of 
his dispossession he will be content with the 
payment of compensation as regards the 
fruit bearing and flower trees. The tenant 
had given up his rights to compensation and 
was not entitled to have anything more than 
the price of the fruit bearing and flowen 
trees. 


In our opinion, no advantage can, there- 
fore, be taken by the appellant from the 
fact that in consequence of the Delhi (Urban 
Areas) Tenants Relief Act of 1961 certain 
additional safeguards came to be provided to 
persons holding any land as a tenant in the 
areas to which that Act extended. A Divi- 
sion Bench of this Court in Daryodh Singh 
y. Union of India, R.. F. A. No. 149-D of 
1965 decided on 5-4-1972 == (reported in 
AIR 1973 Delhi 58) of which one of us 
(Jagjit Singh, J.) was a member, has also 
taken this view of the effect of Act No. 30 
of 1961 on the clause whereunder the tenant 
waives or relinquishes his right to claim com- 
pensation. For another reason also the ap- 
pellant cannot take any benefit of the pro- 
visions of the Act 30 of 1961. This Act 
came into force on December 4, 1961, while 
the notifications under Sections 4 and 6 had 
been issued before the Act came into opera- 
tion, and as a result the land had been ac- 
quired before the Act came into force, 


23. In our opinion, the learned Ad- 
ditional District Judge was right in holding 
that the appellant is only entitled to compen- 
sation for fruit bearing trees. In the result, 
the appeal fails and is dismissed with costs. 


Appeal dismissed. 


a $ 
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PRITAM SINGH SAFEER, J. 

=~ Nanak Chand, Petitioner v. Mahabir 
Singh and others, Respondents. 
____C. M. (Main) No. 65 of 1972, D/- 22-8- 
1972. í 

Index Note — Simm Areas (improve- 
raent and Clearamce) Act (1956), Section 19 
— Mems of tenant to find out altermative 
accommodation — Determination of — 
Material date for. 


Brief Note: — It would be for the com- 
petent authority to determine as to whether 
any unscrupulous tenant has indulged in any 
actions in order to deceptively minimise the 
means at his disposal to find alternative ac- 
commodation. In each case a finding will 
be arrived at as to whether the tenant had 
or not the means to find alternative accom- 
modation but the determination will relate to 
fhe means of such a tenant as on the date 
when the permission is to be granted by the 
competent authority. Whether an applica- 
tion is preferred under Section 19 (1) (a) or 
(b) of the Act it is an application within sul 
section (2) thereof and Rule 7 of the Rules 
under the Act is attracted. (Paras 4, 5) 


Amarjit Singh, for Petitioner. 


JODGMENT:— Preferred under Arti- 
cle 227 of the Constitution of India the peti- 
tion assails the scope of order of remand 
made by the Financial Commissioner on 7th 
January, 1972, while disposing of Appeal 
No. 437 of 1971, which had been filed under 
Section 20 of the Slum Areas (improvement 
and Clearance) Act, 1956 (hereafter called 
“the Act”). Whe circumstances which may 
be noticed are that Maya Das respondent 
No. 3 filed an application under Section 19 
of the Act for permission to institute evic- 
tion proceedings against the petitioner. The 
application so filed was dismissed by the 
competent authority. In appeal it was urged 
that opportunity had not been given to the 
landlord to file affidavits in rebuttal of those 
filed by the tenant. It was urged that it 
stood established from the record that on 
the date of the application filed under Sec- 
tion 19 of the Act i.e., on 15th September, 
1970, the present petitioner’s son Virender 
Kumar was living with him and his income 
was available to the tenant for finding al- 
ternative accommodation. It was emphasised 
that the competent authority had acted ille- 
gally in not considering Virender Kumar’s 
income as the part of the income of his 
father who was the tenant for determining 
whether he had the means or not to find al- 
ternative accommodation. It was submitted 
that the alleged shifting of Virender Kumar 
from the concerned premises on ist August, 
1971, was an event which took place after 
the filing of the application under Sec. 19 
of the Act and as such could not be taken 
into consideration. The Financial Commis- 
sioner noticed the averments in the affidavits 
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filed by the parties and came to the conclu- 
sion that Virender Kumar had been receiving 
a gross salary of Rs. 910/- per month in- 
cluding Rs. 60/- as conveyance allowance. 

those circumstances the impugned order 
‘was passed to the effect that the competent 
authority may on remand determine as to 
what were the means of the tenant as on the 
date of the presentation of the application 
under Section 19 of the Act for finding al- 
ternative accommodation. 


2 In my view the direction contain- 
ed in the impugned order ignores the intend- 
ment in Section 19 (4) of the Act. The pro- 
vision is:— 

“19. (4) In granting or refusing to grant 
the permission under sub-section (3), the 
competent authority shali take into account 
the following factors, namely:— 

(a) whether alternative accommodation 
within the means of the tenant would be 
available to him if he were evicted; 

(b) whether the eviction is in the inte- 
rest of improvement and clearance of the 
slum areas; 
~ (c) such other factors, if any, as may be 
prescribed.” 

The factors enumerated in the aforequoted 
provision are to be taken into consideration 
when refusing or granting the permission. 
The competent authority will, therefore, de- 
termine the means of the tenant for finding 
alternative accommodation as on the date 
on which permission is to be granted for in- 
stituting the eviction proceedings against him. 

3. Mr. Amarjit Singh, appearing for 
the petitioner, places reliance on the follow- 
ing observation made by Rangarajan, J., in 
his judgment dated the 21st of September, 
1971, by which Civil Miscellaneous (Main) 
124 of 1971 was disposed of:— 

“In any case the state of affairs and the 
means of the tenant at the time of granting 
the permission, not when the application for 
permission was made would be relevant un- 
less of course any such change can be attri- 
buted to the deliberate act on the part of 
the tenant.” 

The view is correct that the material date 
would be that on which permission is to be 
granted. 


4. A statute is not to be interpreted 
and applied against its intendment furnished 
by its plain meaning. Where a tenant 
causes a deliberate change, its nature and 
effect will have to be determined. Where 
it is unreal and manipulated the competent 
authority may proceed to find the true cir- 
cumstances and conclude that in spite of an 
outward change the tenant had the means to 
find alternative accommodation. 

The Financial Commissioner, while 
making the order of remand, was impressed 
by the contention that a tenant may in order 
to defeat an application under Section 19 (1) 
(a) of the Act arrange the disappearance 
from the premises in his tenancy of the earn- 


ing members of a joint Hindu family. 
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It would be for the competent autho- 
ity to determine as to whether any unscru- 





the permission is to be granted by the com- 
petent authority. f 

5. Finding that in most of the cases 
the competent authority passes the order 
under Section 19 of the Act after consider- 
ing the affidavits and counter-affidavits filed 
by the parties, I am of the view that atten- 
tion should be paid to Rule 7 contained in 
Slum Areas (Improvement and Clearance) 
Rules, 1957, which is:— 


“7. The following procedure shall be 
adopted in dealing with applications made 
under Section 19 (2) of the Act— 

(1) Every application for permission 
under Section 19 shall be made in Form G. 

(2) There shall be paid a fee Rs. 10/- 
in respect of every application referred to 
in sub-rule (1). 

(3) Every such application shall be ac- 
companied by a copy of the decree or order 
and judgment (if any). 

(4) On receipt of such application, the 
competent authority shall cause a notice fix- 
ing a date of hearing to be issued to the 
tenant giving him an opportunity of making 
his objections to such application. On such 
date, (or such other date to which...... ) the 
authority shall hear the parties and their 
witnesses (if any) and make such enquiry 
into the circumstances of the cases as it 
thinks fit. 


(5) If either of the parties is absent on 
any date of hearing, the competent authority 
may proceed in his absence and after hear- 
ing the party present pass such order as it 
thinks fit.” 


Whether an application is preferred under 
Section 19 (1) (a) or (b) of the Act it is an 
application within sub-section (2) thereof and 
Rule 7 is attracted. The rule provides that 
the competent authority while dealing with 
the application shall hear the parties and 
their witnesses, if any, and may make such 
inquiry into the circumstances of the case 
as it thinks fit. 

Where the contention of a landlord is 
that after the filing of the application under 
Section 19 of the Act a tenant has unscrupu- 
lously and deceptively manipulated circum- 
stances so as to minimise his means avail- 
able for finding alternative accommodation, 
he may adduce evidence in that respect by 
examining witnesses and tendering docu- 
ments. The competent authority will then 
find as to what were the true means of the 
tenant to find alternative accommodation. 


In all events the material date for de- 
{termining the means of the tenant would he 
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the date on which the competent authority 
would be passing ‘the order for granting the 
permission. 

6. The second part of the order of 
remand is that the landlord should be given 
opportunity to file counter affidavits to those 
filed by the petitioner (tenant), That part of 
the impugned order will stand. The petition 
is accepted to the extent indicated above. 
The competent authority will deal with the 
controversy on remand on the basis of the 
observations made in this order. 

The petition is disposed of without there 
being any order as to costs. 

Order accordingly. 
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Abdul Wahid and others, Petitioners Y. 
The Union of India and another, Respon- 
dents. 

Civil Revn. No. 562 of 1970, D/- 18-8- 
1972. 

Index Note: — (A) Land Acquisition 
Act (1894), Section 18 (3) — Sub-section (3) 
added by Punjab Legislature prevails in that 
State only by virtue of Article 254 (2) of the 
Constitution and cannot be invoked in the 
Union Territory of Delhi. (X-Ref: — Con- 
stitution of India, Article 254 (2).) 


(Paras 2, 3) 
Index Note: — (8) Civil P. C. (1308), 
Section 115 — A revision is not maintain- 


able against an order of Collector in pro- 
ceedings under Section 18 of the Land Ac- 
quisition Act. @ara 3) 

Index Note:— (©) Land Acquisition 
Act (1894), Section 12 (1) and (2) — A notice 
under Section 12 (2) must state that the 
Collector has made the award and its vali- 
dity is not affected by non-mention in the 
notice of the true area, the value of the land 
and the compensation apportioned among 
the interested persons. (X-Ref: — Interpre- 
tation of Statutes). (Para 5) 

Brief Note: — (C) Section 12 (1) does 
not override sub-section (2) thereof and 
stands by itself. It is a principle of statu- 
tory interpretation that the words employed 
must be given their plain meaning. (Para 5) 


Ravinder Sethi, for Petitioners; D. N. 
Kapur with Rishi Kesh, for Respondents. 

ORDER:— This petition directed against 
the order made on 29th May, 1970, by the 
Collector under Section 18 of the Land Ac- 
quisition Act (hereafter called “the Act”) 
dismissing the application as being barred 
by time was filed under Section 18 (3) of 
the Act read with Section 115 of the Civil 
Procedure Code. It is conceded that no sub- 
section (3) was enacted by the Central Le- 
gislature in Section 18 of the Act and the 
sub-section relied upon was introduced by 
the Punjab Legislature. 
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2. Even where a State Legislature 
has the right to legislate on any subject 
covered by an entry in the Concurrent List 
its enactment will be effective only within 
the scope of Article 254 of the Constitution 
of India. That provision is:— 


“254. (1) If any provision of a law made 
by the Legislature of a State is repugnant to 
any provision of a law made by Parliament 
which Parliament is competent to enact, or 
to any provision of any existing law with 
respect to one of the matters enumerated in 
the Concurrent list, then, subject to the pro- 
‘visions of clause (2), the law made by Par- 
liament, whether passed before or after the 
law made by the Legislature of such state, 
or, as the case may be, the existing law, 
shall prevail and the law made by the Legis- 
lature of the State shall, to the extent of the 
repugnancy, be void. 

(2) Where a law made by the Legisla- 
ture of a State with respect to one of the 
matters enumerated in the Concurrent List 
contains any provision repugnant to the pro- 
visions of an earlier law made by Parlia- 
ment or an existing law with respect to that 
matter, then, the law so made by the Legis- 
lature of such State shall, if it has been re- 
served for the consideration of the President 
ae has received his “assent, prevail in that 

tate: 


Provided that nothing in this clause 
shall prevent Parliament - from enacting at 
any time any law with respect to the same 
matter including a law adding to, amending, 
varying or repealing the law so made by the 
Legislature of the State.” 


Sub-article (2) makes it clear that where the 
law made by a State Legislature is repug- 
nant to a Parliamentary enactment, then if 
reserved for the consideration of the Presi- 
dent, after receiving his assent it will prevail 
only within that State. Sub-section (3) add- 
ed in Section’ 18 of the Act by the Punjab 
Legislature in 1954 may be noticed:—~ 


“(3) Any order made by the Collector 
on an application under this section shall 
be subject to revision by the High Court, as 
if the Collector were a Court subordinate to 
the High Court within the meaning of Sec- 
tion 115 of the Code of Civil Procedure, 
1908.” 


This petition could not have been filed under 
that provision, which could be invoked only 
in that State. The provision was designed 
to escape the limitation imposed by Sec, 53 
of the Act:— 

“53. Save in so far as they may be in- 
consistent with anything contained in this 
Act, the provisions of the Code of Civil 
Procedure shall apply to all proceedings 
before the Court under this Act.” 


The Central Legislature in its wisdom cur- 
tailed the applicability of the Civil Procedure 
Code to all proceedings which may be held 
before the court under the Act. The court 

is defined in Section 3 (d) of the Act:— 
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“3. In this Act, unless there is some- 
thing repugnant in the subject or context,— 
* * * * * + 


(d) the expression ‘Court’? means a priri- 
cipal Civil Court of original jurisdiction, un- 
less the appropriate Government has ap- 
pointed (as it is hereby empowered to do) a 
special judicial officer within any specified 
local limits to perform the functions of the 
Court under this Act.” 


The Collector is separately defined in Sec- 
tion 3 (c) of the Act:— 


“(c) the expression ‘Collector’ means the 
Collector of a district, and includes a Deputy 
Commissioner and any officer specially ap- 
pointed by the appropriate Government to 
perform the functions of a Collector under 
this Act.” 

3. The impugned order by the Col- 
lector was not passed in the course of any 
proceedings before any court functioning 
under the Act. Section 115 in the Civil Pro- 
cedure Code could not have been invoked] 
in respect thereof. The Punjab Legislature 
for that reason added sub-section (3) in Sec- 
tion 18 of the Act. It is, however, not shown 
that the said provision has been made ap- 
plicable to the Union Territory of Delhi. 


. 4 I have not dealt with the petition 
from that aspect alone. Being conscious of 
Article 227 of the Constitution of India, I 
have given detailed hearing. 


It is contended that the Collector was in 
error in dismissing the application preferred 
under Section 18 of the Act as barred by 
time because limitation was to be comput- 
ed as from the date of the award and not 
from the date of service of the notice under 
Section 12 (2) of the Act, It is elaborated 
that within Section 18 (2) (b) limitation 
could be held to have started only from the 
date of the knowledge of the award as and 
when acquired by the petitioner. It is sub- 
mitted that the notice which was received on 
the 22nd of May, 1969, by the petitioner in 
respect of the award made on 28th March, 
1969, not being a valid notice within Sec- 
tion 12 (2) of the Act, could not start limi- 
tation within Section 18 (2) (b) thereof. Both 
the provisions may be noticed:— 


“12. (1) Such award shall be filed in the 
Collector’s office and shall, except as herein- 
after provided, be final and conclusive evi- 
dence, as between the Collector and the per- 
sons interested, whether they have respecti- 
vely appeared before the Collector or not, 
of the true area and value of the land, and 
the apportionment of the compensation 
among the persons interested. 

(2) The Collector shall give immediate 
notice of his award to such of the persons 
interested as are not present personally or 
by their representatives when the award is 
made,” 

“18. (1) Any person interested who has 
not accepted the award may, by written ap- 


___ plication to the Collector. require that the_ 
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matter be referred by the Collector for the 
determination of the Court, whether his ob- 
jection be to the measurement of the land, 
the amount of the compensation, the persons 
to whom it is payable, or the apportionment 
of the compensation among the persons 
interested. 


(2) The application shall state the 
grounds on which objection to the award is 
taken; 

(a) if the person making it was present 
or represented before the Collector at the 
time when he made his award, within six 
weeks from the date of the Collector’s award; 


(b) in other cases, within six weeks of 
the receipt of the notice from the Collector 
under Section 12, sub-section (2), or within 
six months from the date of the Collector’s 
award whichever period shall first expire.” 
Section 12 (1) was intended to deal with a 
different object than sub-section (2) thereof. 
The Legislature enacted in sub-section (1) 
that the award was to be imperatively filed 
in the Collector’s office and except as pro- 
vided thereafter in the Act was to be the 
final and conclusive evidence between the 
Collector and the persons interested whether 
they had appeared or not of the true area 
and value of the land and the apportion- 
ment of compensation. The object was to 
lay a foundation as to the nature and effect 
of the award and it was, therefore, prescribed 
that it was to be the final and conclusive 
evidence between the Collector and the inter- 
ested persons in respect of the true area, the 
value of the land and the apportionment of 
the compensation among the said persons. 


Although sub-section (2) was enacted as 
a part of Section 12, the object covered by 
it was to require that the Collector may 
give immediate notice of his award to such 
of the persons interested as were not present 
personally or through their representatives 
when the award was made. 


5. Tt is urged by Mr. Sethi on be- 
half of the petitioners that a notice would 
not be the notice of the award unless and 
until it described the true area, the value of 
the land and the compensation apportioned 
among the interested persons. The counsel as- 
serts that sub-sec. (1) in S. 12 overrides sub- 
section (2). I am not persuaded to that 
view. Sub-section (2) stands by itself. 


The principle of statutory interpretation 
is that the words employed must be given 
their plain meaning. A notice to be issued 
under Section 12 (2) of the Act was to state 
that the Collector had made the award. It 
was to be given only to such persons who 
were to be found interested and who may 
mot have been personally present or repre- 
sented by any one. 


6. I have seen a true copy of the 
notice received by the petitioners under Sec- 
tions 12 (2) and 31 (1) of the Act. It is 
stated therein that the notice was being issu- 
ed under Section 12 (2) of the Act and the 
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award had been made in land acquisition 
case No. 2237. The date of making the 
award was stated as being the 28th of 
March, 1969, and it was further stated that 
a sum of Rs. 22241.93 P. was the amount 
of compensation in dispute. In the ultimate 
part of the notice it was stated:— 


“If you are willing to accept it, you 
should appear before me personally or by 
authorised agent on or before 5-5-69. Inte~ 
rest will not be payable in case of failure to” 
appear.” 

The petitioner’s case is that the notice 
was received on 22nd May, 1969, It must 
have been noticed that the date for appear- 
ing before the Collector had expired. 
For that reason the petitioners should 
have run with all speed to put an ap- 
pearance before the Collector and to bring 
it to his notice that although they had been 
required to appear before him on 5-5-1969, 
the notice had been received several days 
later on 22nd May, 1969. The natural im- 
pulse would be to safeguard one’s rights. 
The petitioners should have taken all steps 
required by the situation created by the 
service of the notice. It was ordinarily ex- 
pected that they would have gone to the 
office of the Collector and taken inspection 
of the record pertaining to the making of the 
award. They could have inspected the award 
itself. Instead of taking any steps whatso- 
ever, the application under Section 18 of the 
Act was preferred by the petitioners only on 
the 20th November, 1969. 


7. I do not find that the notice issu- 
ed under Section 12 @) of the Act was in 
any way defective. It was declaredly a 
notice under that provision and sufficed foy 
purposes of starting the limitation within 
Section 18 (2) (b) of the Act. The applica- 
tion under Section 18 of the Act was hops- 
lessly barred by time and was rightly dis- 
missed by the Collector. Even on consider- 
ing the merits I am not persuaded to inter- 
fere with the impugned order. The petition 
is dismissed. There will be no order as to 


costs, 
Petition dismissed. 
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Ram Narain and others, Petitioners v. 
Cantonment Board Delhi and others, Res- 
pondents. 

C. W. No. 1287 of 1971, D/- 17-8-1972. 
: Index Note:— (A) Cantomments Act 
(1924), Section 181 (6) — Expression ‘shall 
re deemed to have given sanction? — Effect 
oO 

Brief Note: — (A) Since the words used 
in sub-section (6) of Section 181 are “deem- 
ed to have given sanction” there is no op- 
tion but to carry provision of the Jaw to 
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its logical conclusion and hold that in the 
absence of any orders passed by the Board 
rejecting the application within the statutory 
period, the sanction stood granted by ope- 
ration of law as is implicit in the language 
of sub-section (6) of Section 181. If the 
neglect or omission continues for a further 
period of 15 days from the date on which 
the attention of the Board is invited in writ- 
ing to the neglect/omission committed by 
the Board for not making an order within 
one month of the receipt of notice from a 
party intimating his intention, to erect or 
re-erect a building the Board would be deem- 
ed to have sanctioned the erection of build- 
ing under Section 181 (6). (Para 14) 
Cases Referred: Chronological Paras 


1968-1 Mad. LJ 199 = 81 Mad LW 


108, P. K. Ramaswamy v. Municipa- . | 

lity of Coimbatore 13 
1965 Delhi LT 331, Smt. Kamla Bhan- 

dari v. Chief Commr. 13 


AIR 1946 Lah 413 = 48 Pun LR 
102, Municipal Committee, Hoshiar- 
pur v. Darshan Lal 13 
P. N. Lekhi, for Petitioners; C. M. Obe- 
roi, R. K. Mehra and Keshav- Dayal, fov 
Respondents. 


ORDER:— The petitioners who are the 
joint owners of free-hold land comprised in 
Khasra No. 1066, Survey No. CB 34 (Old) 
situate in village Naraina through this writ 
petition seek a declaration that the sanction 
applied for by them in their notice dated 
29th June, 1970 (Annexure No. I), under 
Section 179 of the Cantonments Act, 1924 
(hereinafter to be called ‘the Act’) served 
on the Executive Officer of respondent No. 1 
intimating the intention of the petitioners to 
erect cinema house on the land in question, 
is deemed to have been unconditionally 
granted under Section 181 of the Act and 
that resolution No. 32, dated the 7th Octo- 
ber, 1970, Annexure 5, Passed by respon- 
dent No. 1 is illegal, unauthorised and with- 
out jurisdiction. A further declaration is 
sought that respondent No. 1 is legally oblig- 
ed to consider the application dated the 12th 
August, 1971, exure No. 6, seeking ex- 
tension of time for construction of the 
cinema house as the statutory sanction for 
construction of the building was deemed to 
have been accorded to the petitioners under 
Section 181 (6) of the Act which was valid 
for a period of one year which period ex- 
pired on 16th August, 1971, as respondent 
No. 1 had neglected and omitted to consider 
the said application, Annexure No. 6. 


2. The petitioners further pray that 
an order, direction or writ in the nature of 
a writ of certiorari quashing resolution No. 
32, dated 7th October, 1970, be issued and 
a further order, direction or writ in the 
nature of mandamus directing respondent 
No. 1 to consider in accordance with law 
petitioners’ application dated 12th August, 
1971, for extension of period of time, is also 
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3. The case of the petitioners is that 
they applied to respondent No. 1 on 29th 
Tune, 1970, by giving a valid notice in writ- 
ing as envisaged under Section 180 of the 
Act, Annexure No. 1, seeking sanction for 
construction of a cinema house on thei 
plot, referred to earlier; that respondent 
No. 1 received the said notica in its office 
on the same date ie, the 29th June, 1970; 
that respondent No. 1 was obliged to consi- 
der the aforesaid notice within ono month 
after its receipt and if the Board neglected 
or omitted to consider the notice within 
one month after its receipt, tho plan sub- 
mitted was deemed to have been sanction- 
ed under the provisions of Section 181 of 
the Act as the petitioners after serving the 
notice dated 29th June, 1970, sent by regis- 
tered post to respondent No. 1, sent ano- 
ther notice dated 30th July, 1970, Annexure 
No. 9, which was duly received in the office 
of respondent No. 1 on 31st July, 1970, 
copy of the postal acknowledgement being 
annexure No. 3, calling attention of the 
Board to the neglect and omission and 
that despite the receipt of that notice, the 
neglect and omission to make and deliver 
to the petitioners order under Section 181 
of the Act, continued for a further period 
of 15 days from the date of receipt of 
notice dated the 3ist July, 1970. It is ac- 
cordingly averred by the petitioners that 
the consequence of the neglect and omis- 
sion by respondent No. 1 to make and deli- 
ver to the petitioners any order on the 
notice is that respondent No. 1 was deem- 
ed to have unconditionally given sanction 
to the erection of the cinema building ap- 
plied for by the petitioners by notice in 
writing, Annexure No. 1. . 

4, However, the petitioners aver, 
sometime in the last week of October, 1970, 
beyond the period of 15 days from the date 
of receipt of the registered Acknowledge- 
ment Due communication by respondent 
No. 1, they received letter dated 20th Octo- 
ber, 1970, Annexure No, 4, intimating that 
notice for erection of cinema was rejected 
by respondent No. 1 by resolution No. 32 
dated 7th October, 1970. The petitioners 
accordingly contend that the aforesaid com- 
munication is unauthorised, illegal, unwar- 
ranted and beyond the power and autho- 
rity of respondent No. 1 and that the peti- 
tioners are within their right to disregard 
the abovesaid resolution. Further submis- 
sion of the petitioners is that every sanction 
for erection or re-erection of building given 
or deemed to have been given by respon- 
dent No. 1 is available for one year from 
the date on which it is given; that in case 
of the petitioners the sanction was deemed 
to have been given on 17th August, 1970, 
and the period of one year expired on the 
16th August, 1971; that by application dat- 
ed 12th August, 1971, Annexure No. 6, the 
petitioners requested respondent No. 1 to 
allow extension of that period of one year; 
that respondent No. 1 vide its letter dated 


ought to be issued. 25th August, 1971, Annexure No. 7, in- 
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formed the petitioners that the petitioners’ 
letter dated 12th August, 1971, was “not 
understood” as notice of the petitioners for 
construction of cinema stood already re- 
jected by resolution No. 32 dated 7th Octo- 
ber, 1970. 


5. The petitioners, therefore, aver 
that respondent No. 1 is in error and is 
legally obliged to consider the application 
of the petitioners for extension of the period 
for construction of the cinema house. 


6 The grievance of the petitioners 
is that in resolution No. 32, Annexure No. 
5, reasons for rejecting the notice are stat- 
ed to be, (a) the land where the proposed 
cinema house is to be constructed falls 
within the limits for which the Delhi Deve- 
lopment Authority has already published 
notifications for acquisition of the land 
under Sections 4 and 6 of the Land Acqui- 
sition Act, 1894, and (b) and M.E.O., Delhi 
Cantt., has also raised an objection - that 
the land in question is required for further 
expansion of C.O.D., but respondent No. 1 
had sanctioned the building plans of other 
persons vide resolutions, Annexures Nos. 
11 to 16 although .the notifications for ac- 
quisition of land under Ss. 4 and 6 of the 
Land Acquisition Act, 1894, and the inclu- 
sion of the land in question in the expansion 
of the C.O.D. are applicable to may of 
them. In the circumstancés, the petitioners 
allege that their notice and: the plan submit- 
ted for erection of a cinema house on the 
plot in question have been rejected by res- 
pondent No. 1 on a totally irrelevant and 
extraneous consideration. Accordingly the 
present writ petition has been filed seeking 
the reliefs, as already stated in an earlier 
part of this judgment. — 


7. Shri D. R. Paul, Cantonment 
Executive Officer, Delhi Cantonment filed 
reply-affidavit on behalf of respondents 
Nos. 1 and 2 stating that in August, 1969, 
the petitioners had given notice of their in- 
tention to erect a cinema building under 
‘Section 179 of the Act which notice was 
not sanctioned by respondent No. 2 and 
the plans were rejected vide resolution No. 
8 dated 10th October, 1969; that from the 
record it appeared that the petitioners had 
te-submitted the said plans which were re- 
jected along with a notice of intention to 
erect a building, vide application dated 
22nd April, 1970, purporting to be under 
Section 179 of the Act; that on 10th June, 
1970, the petitioners had sent a notice pur- 
porting to be under Section 181 of the Act 
for delivery of the plans within 15 days; 
that the petitioners, vide communication 
dated 18th June, 1970, Annexure ‘A’, were 
informed that the plans had already been 
rejected in October, 1969, and that the 
petitioners should not proceed with any 
type of construction on the said site; that 
having regard to Section 178-A to Section 
186, no valid notice of intention to erect 
a building was given to the Board; that if 
the petitioners had any grievance against 
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the refusal of the Board to sanction any 
building plans, they ought to have had re- 
course to the provision of the Act for 
appeal to the Competent Authority as pro- 
vided in Section 274 of the Act. 


&. Shri Ram Murti, Military Estate 
Officer respondent No. 3 in his reply affi- 
davit has resisted the writ on the ground 
that the petition discloses no causes of ac- 
tion against the said respondent and neither 
any relief is sought against him; that the 
petitioner is precluded to invoke the extra- 
ordinary jurisdiction of this Court under 
Article 226 of the Constitution of India 
having failed to avail of the remedy by way 
of an appeal as envisaged under the provi- 
sions of the Act; that the land where the 
proposed cinema is to be constructed falls 
within the limits of the notification made 
under Sections 4 and 6 of the Land Acqui- 
sition Act; that it is incorrect on the part 
of the petitioner to say that the user of the 
plot in question is not restricted; that land 
is being acquired for the use of military 
authorities and the land in question along 
with other land is earmarked for transfer 
to the military authorities for exercises/ 
manoeuvres of the armed forces and ex- 
pansion of the Central Ordnance Depot 
for which purpose the land in question is 
being acquired by respondent No. 4 and 
that the land in question as shown in the 
Master Plan cannot be used for any pur- 
pose other than the purpose earmarked in 
the said Master Plan. 


9, A reply was filed by Shri H. N. 
Fotedar, Secretary, Delhi Development Au- 
thority, respondent No. 4. It is alleged by 
the said respondent that since no relief is 
sought against the answering respondent 
the writ petition against the answering Tes- 
pondent be dismissed; that the iand has 
been notified for acquisition by the Delhi 
Administration who is necessary party to 
the said writ petition; that the zoning regu- 
lations of the Master Plan provide that 
the cinemas be located only in District Cen- 
tres, Sub-District Centre or in Community 
Centre and have to form the part of the 
comprehensive approved scheme duly sanc- 
tioned under the provisions of the Master 
Plan as well as under the building bye-laws 
of the local body concerned; that in - the 
circumstances no haphazard construction of 
a cinema can be permitted on a land noti- 
fied for the planned development of Delhi; 
that the plan was rightly rejected by the 
Delhi Cantonment Board because the land 
in question has been notified for acquisi- 
tion for the planned development of Delhi 
and plan submitted by the petitioner was 
not located either in an area where a cinema 
could be permitted nor does it form a part 
of any of the comprehensive schemes and 
that it is wrong on the part of the peti- 
tioner to contend that the land in question 
has no use in the Master Plan, on the con- 
trary the use specified in the Master Plan is 
for Govt. purposes and the specific purpose 
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“ of the Government can be determined on 
a later stage according to the needs of Gov- 
ernment. 


19. The petitioners in their rejoinder 
affidavit have stated that the notice to erect 
a cinema building in August, 1969 which 
is alleged to have been rejected by Resolu- 
tion No. 8 of October 10, 1969 is not the 
subject-matter of the petition and is not 
relevant; that there is no bar against sub- 
mission of a fresh plan; that the petitioners 
were not able to begin the erection of 
building on account of the paucity of the 
building material and also in view of the 
strange attitude adopted by the Canton- 
ment Board; that the building involved an 
expenditure of about Rs. 25 lacs and fur- 
ther formalities under the Cinematographic 
Act and Rules made thereunder; that it also 
involved application for power to the Delhi 
Electric Supply Undertaking which it would 
not be possible to procure without first 
showing”a sanction or even a deemed sanc- 
tion and in the circumstances it does not 
lie with respondents Nos. 1 and 2 to blame 
the petitioners for not starting the construc- 
tion as such a huge outlay or expenditure 
would not be done without first ensuring 
that it would not go waste while the atti- 
tude of respondents Nos. 1 and 2 was, and 
is, that expenditure should have gone waste. 


1L Mr. P. N. Lekhbi, tbe learned 
counsel appearing for the petitioners vehe- 
mently contended that the plan submitted 
by the petitioners for sanction for construc- 
ting a cinema building vide notice dated 
June 29, 1970 is deemed to have been sanc- 
tioned and in that view of the matter the 
petitioners are within their right to invoke 
the extraordinary writ jurisdiction of this 
Court for seeking the reliefs sought in the 
writ petition. The learned counsel further 
contended that it is obligatory on respon- 
dent No. 2 Cantonment Executive Officer 
to allow an extension and that the petition- 
ers cannot be discriminated against arbitra- 
rily due to the unjustifiable action of res- 
pondents Nos. 1 and 2. In the circumstan- 
ces, it was vehemently urged that respon- 
dent No. 1 Cantonment Board, Delhi Can- 
tonment, can be compelled to consider the 
application of the petitioners for extension 
of time as the sanction deemed to have 
been granted has not lapsed under the pro- 
visions of Section 183 of the Act. 


12. With a view to appreciate the 
contentions of the parties it would be rele- 
vant here to refer to the various provisions 
of the Act. Sub-section (1) of Section 179 
of the Act enjoins that whoever intends to 
erect or re-erect any building in a Canton- 
ment shall apply for sanction by giving 
notice in writing of his intention to the 
Board. Section 180 of the Act prescribes 
the condition of a valid notice. Sub-section 
(1) of Section 180 prescribes that a person 
giving the notice required by Section 179 
shall snecifv the purpose for which it is 
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intended to use the building to which such 
notice relates. According to sub-section (2) 
of the said section no notice shall be valid 
until’ the information required under sub- 
section (1) and any further information and 
plans which may be required under bye- 
laws made under the Act have been fur- 
nished to the satisfaction of the Board 
along with the notice. Section 181 of the Act 
sets out the powers of the Board to sanc- 
tion or refuse a plan. The said section Jays 
down that the Board may either refuse to 
sanction the erection or re-erection, as the 
case may be, of the building, or may sanc- 
tion it either absolutely or subject to such 
directions as it thinks fit to make in writing 
in respect of all or any of the matters enu- 
merated in sub-section (1) of the said sec- 
tion. Sub-section (2) of the said section em- 
powers the Board to refuse to sanction the 
erection or re-erection of any building on 
grounds stated in the sub-section which are 
not relevant for the purpose of this peti- 
tion. Sub-section (3) empowers the Board, 
before sanctioning the erection or re-erec- 
tion of a building on land which is under 
the management of the Military Estates 
Officer to refer the application to the Mili- 
tary Estates Officer for ascertaining whe- 
ther there is any objection on the part of 
the Government to such erection or re- 
erection; sub-section (5) enjoins that if the 
Board decides to refuse to sanction the erec- 
tion or re-erection of the building, it shall 
communicate in writing the reasons for 
such refusal to the person by whom notice 
was given. Sub-section (6) lays down that 
where the Board neglects or omits, for one 
month after the receipt of a valid notice, 
to make and to deliver to the person who 
has given the notice any order of any 
nature specified in Section 181, and such 
person thereafter by a written communica- 
tion sent by registered post to the Board 
calls the attention of the Board to the neg- 
lect or omission, then, if such neglect or 
omission continues for a further period of 
fifteen days from the date of such commu- 
nication the Board shall be deemed to have 
given sanction to the erection or re-erection, 
as the case may be, unconditionally. Pro- 
viso to the sub-section, however, prescribes 
that, in any case to which provisions of 
sub-section (3) apply, the period of one 
month therein specified shall be reckoned 
from the date on which the Board had re- 
ceived report, referred to in that sub-sec- 


tion. 

13. Mr. P. N. Lekhi, the learned 
counsel for the petitioners strongly relying 
upon the provisions contained in sub-sec- 
tion (6) of Section 181 of the Act vehe- 
mently urged that the petitioners applied to 
respondent No. 1 on June 29, 1970 by giv- 
ing a valid notice (annexure No. 1) in writ- 
ing as required by Sections 179 and 180 of 
the Act whereby the petitioners sought sanc- 
tion for construction of cinema house on 
the plot and since the said notice was re- 


ceived by respondent No. 1 in their ofice _— 
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on the same date the said respondent was 
obliged to consider the aforesaid notice 
within one month after its receipt. Since the 
respondent No. 1, it was urged, neglected/ 
omitted to consider the notice within one 
month after its receipt the petitioners sent 
another notice by registered post (annexure 
No. 2) dated 30th July, 1970 which was 
duly received in the office of the respondent 
No. 1 on 31st July, 1970 as is borne out 
from the copy of the postal acknowledge- 
ment receipt (annexure No, 3) whereby the 
attention of respondent No. 1 was drawn to 
the neglect/omission committed by it in not 
considering the notice annexure No. 1 with- 
in one month of its receipt and since neg- 
lect and omission on the part of respon- 
dent No. 1 continued for a further period 
of 15 days from the date of the receipt of 
the notice viz. on 31st July, 1970 the requi- 
site sanction is to be deemed to have been 
unconditionally given for the erection of 
the cinema building. In respect of the above 
contention, the learned counsel for the peti- 
tioners relied on Smt. Kamla Bhandari v. 
Chief Commr., 1965 Delhi LT 331 in which 
case petitioner No. 2 applied to respondents 
Nos. 2 to 4 for sanction of a layout plan 
but the same was not sanctioned within the 
stipulated period of 60 days as provided in 
Section 313 of the Delhi Municipal Act, 
1957 which Section envisages that no per- 
son shall utilise, sell or otherwise deal with 
any land or layout or make any new struc- 
ture without or otherwise than in conformity 
with the orders of the standing committee. 
Proviso to the said Section, however, im- 
poses an obligation on the concerned au- 
thority that the passing of such orders shall 
not be in any case delayed for more than 
60 days. It was accordingly contended in 
that case that in terms of Section 313 and 
particularly in terms of delay of more than 
60 days on the part of respondent No. 3, 
the petitioners cannot be stopped from uti- 
lising or otherwise dealing with their lands. 
The contention of the petitioner was up- 
held and it was observed, 


“There is no doubt that the provision 
of law relied upon by the petitioners docs 
support their view point.” 


Reliance was also placed on P. K 
Ramaswamy v.” Municipality of Coimba- 
tore, (1968) 1 Mad LJ 199. In that case the 
petitioner applied to Municipality on 27th 
April, 1961, under Section 250 of the Dis- 
trict Municipalities Act for permission to 
instal machinery for starting a flour mill in 
his premises. No order was communicated 
to the petitioner within 30 days by the Mu- 
nicipality. Relying upon the provision in 
Section 321 (11) of the District Municipali- 
ties Act, the petitioner assumed that his ap- 
plication had been allowed and put up the 
machinery. Subsequently on July 31, 1964, 
the coxmcerned authorities passed orders re- 
jecting the application. The petitioner chal- 
lenged that order. In that connection the 
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of the case the petitioner was justified in 
contending that his application must be 
deemed to have been granted by the Muni- 
cipality under Section 321 (11) of the Act. 
Reliance next was placed on Municipal 
Committee, Hoshiarpur v. Darshan Lal. 
AIR 1946 Lah 413. In that case respondent 
made an application on December 14, 1942- 
for necessary sanction to erect a ‘tharra’ 
and ‘Amanchas’ on his land. No orders 
were passed on his application for more 
than 2 months. The application was, how- 
ever, rejected by a Resolution passed by the 
Municipal Committee on February 22, 1943. 
Not having received a reply within the time 
prescribed by law, the respondent complet- 
ed the construction. The Municipal Com- 
mittee gave a notice to the respondent to 
demolish the construction erected after Feb- 
ruary 13, 1943. The respondent instituted a 
suit for an injunction restraining the Muni- 
cipal Committee from enforcing its notice 
taking the plea that since his application 
was not rejected within the stipulated period, 
it is presumed that the same was deemed to 
have been sanctioned. Dealing with the con- 
tention the Court observed. 


“o... there is no doubt thaf the Muni- 
cipal Committee had no power left to issue 
a notice under Section 195, Punjab Muni- 
cipal Act, after a sanction to build was 
either given by it or is deemed to have 
been given by the lapse of the statutory 
period of sixty days fixed by Section 193 
(4), Punjab Municipal Act ...scccccse After 
the expiry of that period the application 
must be deemed to have been sanctioned.” 

14. The contention of the learned 
counsel for the petitioners that the plans 
submitted by the petitioners were deemed 
to have been sanctioned appears to be well 
founded and is fully supported by the pro- 
visions of sub-section (6) of the Section 181 
of the Act. The petitioners served a notice 
in terms of Section 179 of the Act on June 
29, 1970 (annexure No. 1) and the Board 
neglected to make or deliver to the peti- 
tioners any order within one month after 
the receipt of the said notice. The peti- 


tioners thereafter by a registered letter dat- 


ed June 30, 1970 (annexure No. 2) called 
the attention of the Board to the neglect/ 
omission committed by the Board. This 
written communication was received by the 
Board in its office on July 31, 1970 as is 
borne out from the copy of the acknow- 
ledgement receipt annexure No. 3. The neg- 
lect/omission to make an order on the 
notice of the petitioners (annexure No. 1) 
continued for a further period of 15 days 
from 3ist July, 1970. That being so the 
Board was deemed to have given sanction 
to the erection of the cinema house in terms 
of sub-section (6) of Section 181. The 
Legislature in sub-section (6) of Section 181 
has designedly used the words “deemed to 
have given sanction” if the neglect or omis- 

sion continues for a further period of s| 
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of the Board is invited in writing to the 
neglect/omission committed by the Board 
for not making an order within one month 
of the receipt of notice from a party inti- 
mating his intention to erect or re-erect a 
building. Since the words used in sub-sec- 
tion (6) of Section 181 are “deemed to have 
given sanction” there is no option but to 
carry the deeming provision of the law to 
its logical conclusion and hold that in the 
absence of any orders passed by the Board 
rejecting the application within the statu- 
tory period, the sanction stood granted by 
operation of law as is implicit in the langu- 
lage of sub-section (6) of Section 181. This 
view finds support from the cases already 
noted above. 


15. No support can be drawn by 
the Board from the assertion made by it 
that notice (annexure No. 2) is not forth- 
coming from its record. If the said notice 
has been lost in the office of the Board, the 
petitioners cannot be penalised for it as 
admittedly the notice was received in the 
Office of the Board on July 31st, 1970 vide 
annexure No. 3. In this connection all that 
respondent No. 1 in para 5 of its affidavit 
has said is, “from the records relating to 
the building applications maintained in the 
office of respondent No. 1, no notice dated 
July 30, 1970 is traceable and I am not in 
a position to deal with the same”. It may, 
however, be noted that the petitioners in 
para 8 of their petition have categorically 
averred:— 


CE the petitioners thereafter sent by 
registered post to it (respondent No. 1) 
notice dated July 30, 1970 true copy annex- 
ed is annexure No. 2 which was duly re- 
ceived in the office of the said respondent 
on 31st July, 1970 true copy of the postal 
acknowledgement copy whereof is annexure 
No. 3. The respondent has not denied that 
the said notice was not received by it. AH 
that respondent No. 1 has alleged is that the 
said notice is not traceable from its record. 
For this lapse on the part of respondent 
ne 1, the petitioners cannot be made to 

er.” 


16. Equally devoid of force is the 
other contention of the respondents to the 
effect that in August, 1969, the petitioners 
had given notice of their intention to erect 
the cinema building under Section 179 of 
the Cantonments Act, 1924, which applica- 
tion was not sanctioned and the plans were 
rejected by Resolution No. 8 of October 
10, 1969 and that the petitioners had re- 
submitted the rejected plans along with a 
notice of intention to erect the building 
vide their application dated June 29, 1970, 
- purporting to be under Section 179 of the 
Act; that on July 30, 1970 the petitioners 
had sent a notice purporting to be under 
Section 181 (6) of the Act for delivery of 
the plans within 15 days; although vide 
communication dated June 18, 1970, the 
petitioners had already been informed that 
the nians had heen reiected in October. 
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1969 and that after refusal of the Board to 
sanction the plans submitted by the peti- 
tioners in August, 1969, re-submission of 
the same plans in 1970 is not valid. The 
petitioners during the course of arguments 
placed on record letter No. 4/BP-16/41 dat- 
ed June 24, 1970 from Shri V. K. Budhi- 
raja, Cantonment Executive Officer, Delhi 
Cantonment sent under registered A.D. post 
to the petitioners, in which the petitioners 
were informed that a part of the site for 
cinema falls within the proposed widening 
of Ring Road by Delhi Development Au- 
thority who had instructed the Cantonment 
Executive Officer that no construction with- 
in the proposed area to be widened be 
sanctioned. The petitioners in view of the 
stand taken by the Delhi Development Au- 
thority were informed in the abovesaid 
letter that the plans for proposed cinema 
building be submitted afresh as the plans 
already submitted by the petitioners had 
been returned to them by the Cantonment 
Officer in his- letter No. 4/BP-16/40 dated 
June 18, 1970. Respondents in the above- 
said letter had asked the petitioners to sub- 
mit fresh plans for proposed cinema build- 
ing and it was in pursuance to the said ad- 
vice that the petitioners gave notice on June 
29, 1970. The respondents have not placed 
any material on the record to show that the 
fresh plan submitted was identical with the 
plan already submitted. Even if it was so 
the respondent No. 1 was bound to take 
action on notice dated June 29, 1970 and 
if respondent No. 1 considered that the plan 
submitted was exactly the same which had 
been rejected earlier, it was incumbent on 
respondent No. 1 to pass an order reject- 
ing the plan within the stipulated period of 
one month from the receipt of notice dated 
June 29, 1970 in terms of sub-section (6) of 
Section 181. Having failed to do so and 
further in neglecting to take action within 
15 days from 31st July, 1970 after the re- 
ceipt of notice annexure No. 2, it is futile 
for the Board to contend that no valid 
notice was served as the plan submitted 
with notice dated June 29, 1970 was the 
same which was rejected earlier by Reso- 
lution No. 8 dated October 10, 1969. There 
is equally no merit in the submission of the 
respondents that the present petition can- 
not be entertained as the petitioners have 
not availed of the remedy available to them 
by way of an appeal as was open to them 
under Section 274 of the Act because the 
petitioners submitted fresh plan along with 
notice under Section 179 in pursuance to 
eae! No. 4/BP-16/41 dated June 24, 


17. As held in an earlier part of 
this judgment that the plan submitted by 
the petitioners with their notice dated June 
29, 1970 was deemed to have been sanc- 
tioned on the expiry of 15 days after the 
receipt of notice annexure No. 2 the peti- 
tioners were within their right to construct 
the cinema building within a period of one 
year from 16th of August, 1970 which sanc- 
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tion lapsed on the expiry of one year by 
August 16, 1971. 


18. It would be relevant here to re- 
fer to the provisions of Section 183 of th 
Act which are as follows:— : 


“Every sanction for the erection of Te- 
erection of a building given or deemed to 
have been given by the Board as herein- 
before provided shall be available for one 
year from the date on which it is given, 
and if the building so sanctioned is not 
begun by the person who has obtained the 
sanction or some one lawfully claiming 
under him within that period, it shall not 
thereafter be begun unless the Board on 
application made therefore has allowed an 
extension of that period.” 


18. Now the contention of Mr. P. N. 
Lekhi, the learned counsel for the petition- 
ers is that it being open to the petitioners 
to make an application seeking an extension 
of time for the construction of the cinema 
house as required by Section 183, respon- 
dent No. 1 is obliged to consider on merits 
the application dated August 12, 1971 sub- 
mitted by the petitioners for extension of 
time and that the said respondent has on 
irrelevant considerations not considered the 
een of the petitioners for extension 
of time. 


` 28. I am afraid there is no force in 
this contention. The reasons for not pro- 
ceeding with the construction of the cinema 
building are given by the petitioners in 
para 10 of their rejoinder affidavit in re- 
buttal to the reply affidavit filed by respon- 
dents Nos. 1 and 2. The reasons given are 
as follows:— 


“The petitioners were not able to begin 
the erection of the building on account of 
the paucity of the building material and 
also in view of the strange attitude adopted 
by the Cantonment Board. It would be ap- 
preciated that the building involved an ex- 
penditure of about Rs. 25 lacs and further 
formalities under the Cinematographic Act 
and Rules made thereunder. It also involv- 
ed application for power to the Delhi Elec- 
tric Supply Undertaking which it would not 
be possible to procure without first show- 
ing a sanction or even a deemed sanction 
in view of Annexure No. 5 already annex- 
ed to the petition. It does not lie. with the 
answering respondents to blame the peti- 
tioners for not starting the construction as 
such a huge outlay or expenditure would 
not be done without first ensuring that it 
would not go waste and the attitude of the 
answering respondents was, and is, that such 
expenditure should have gone waste.” 


21. From the above averment, it is 
evident that the main and probably tbe 
only reason for not starting and completing 
construction of the building within the sti- 
pulated period of one year from 16th Au- 
gust, 1970, the date when the plan of the 
petitioners was deemed to have been sanc- 
tioned on account of the negliect/omission 
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committed by the Board in not rejecting 
the plan within the prescribed period, was 
“because of the strange attitude adopted by 
the Cantonment Board” in considering that 
the plan had already been rejected in Octo- 
ber, 1969; although a feeble attempt was 
also made by the petitioners to contend 
that they were not able to begin construc- 
tion on account of the paucity of the build- 
ing material. It may be stated here that %o 
material has been placed on the record by 
the petitioners to prove that despite their 
efforts they were not able to procure mate- 
rial for the construction of the building on 
account of the paucity of the material in 
the market. If the contention regarding the 
paucity of the building material for want of 
evidence is ruled out then the only ground 
on ‘which the petitioners desisted from start- 
ing the construction was the “strange atti- 
tude adopted by the Cantonment Board”. 
The petitioners were very well aware that 
the sanction to construct the building was 
deemed to have been given in terms of the 
provisions of sub-section (6) of Section 181 
and that being the main plank of their 
argument in this writ petition it is not open 
to the petitioners to blame the Cantonment 
Board for not starting the construction in 
view of the alleged “strange attitude adopt- 
ed by the Board.” The petitioners having 
sat on the fence, not availed of the sanction 
deemed to have been given, cannot now 
urge that a writ of mandamus be issued 
directing respondent No. 1 to consider the 
application dated August 12, 1971 for the 
extension of the period of time for putting 
up the cinema building. There is another 
Teason as well for not granting this relief. 
The Military Estates Officer, respondent No. 
3 in paras 31 and 32 of his reply affidavit 
has stated that the land in question along 
with other land is earmarked for transfer 
to the military authorities for exercises/ 
manoeuvres of the armed forces and ex- 
pansion of the Central Ordnance Depot and 
the land in question is being acquired by 
respondent No. 4. That being so respon- 
dents Nos. 1 and 2 have rightly contended 
that the land in question has been notified 
by the Delhi Development Authority for 
acquisition under Sections 4 and 6 of the 
Land Acquisition Act which acquisition is 
being sought for a public purpose. Jt may 
be noted here that the petitioners had chal- 
lenged the Notification under Sections 4 
and 6 of the Land Acquisition Act in Civil 
Writ No. 946 of 1970 which is pending in 
this Court. 


22. There is no merit in the con- 
tention of the learned counsel for the peti- 
tioners that the mere fact that the land has 
been notified for acquisition under Sections 
4 and 6 of the Land Acquisition Act is not 
a relevant consideration for not considering 
the application of the petitioners dated Au- 
gust 12, 1971 (annexure 6) seeking exten- 
sion of time. The precise contention is that 
all that is required for the Board to 
consider is whether tha annlicatian 
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xure 6) is in conformity with the provisions 
of the Act or not. If the said application 
conforms to the provisions of the Act, goes 
the argument, there is no option for the 
Board but to grant extension of time and 
that the petitioners undertaking the con- 
struction would be doing so at their own 
peril because in case if the petitioners fail 
in the writ petition No. 946 of 1970 and 
Notifications issued under Sections 4 and 6 
of the Land Acquisition Act in respect of 
the land in question are sustained all that 
the authorities can do is to call upon the 
petitioners to remove the structure set up 
on the land in dispute after the date of 
Notification under Sections 4 and 6 and 
give possession of the area to the Land Ac- 
quisition Collector. To adopt this course 
would be an exercise in futility. There is 
no bar on the petitioners to apply afresh 
seeking permission of the Board for erecting 
cinema house. If the contentions of the peti- 
tioner in Civil Writ Petition No. 946 of 
1970 are upheld and the Notification under 
Sections 4 and 6 of the Land Acquisition 
Act are struck down, the Jand in question 
is released, the petitioners can very well 
apply again for seeking permission to con- 
struct the cinema building. 


23. Another contention of the peti- 
tioners is that according to the Master Plan 
the trangular area in which the plot of the 
petitioners is situated is shown as “no use”. 
That being so, it is urged by the petitioners 
that the land being of no use to the respon- 
dents it was proper to allow the petitioners 
to use the land by constructing cinema on 
it. Respondent No. 4, Delhi Development 
Authority, in its reply affidavit have sub- 
mitted that the zoning regulations of the 
Master Plan provide that the cinemas be 
located only in District Centre, Sub-Dis- 
trict Centre or in Community Centre and 
have to form the part of the comprehensive 
approved scheme duly sanctioned under the 
provisions of the Master Plan and that no 
haphazard construction of a cinema can be 
permitted on a land notified for the plan- 
ned development of Delhi. Further, the 
said respondent has stated that the plan 
submitted by the petitioners was located 
neither in an area where a cinema could 
be permitted nor does it form a part of any 
comprehensive approved scheme. Moreover, 
it is further submitted by the respondent in 
para 38 of its reply that as per Master Plan 
the use of the land in question is specified 
for Government purpose and the specific 
purpose of the Government can be deter- 
mined on a later stage according to the 
needs of the Government. 


24. In view of the averments of the 
respondents as set out above, I am of the 
opinion that the allegation of the petitioners 
that the use of the land in question is 
shown as “no use” has no force and rele- 
vance. However, this is a question which 
the petitioners have agitated in their writ 
petition No. 946 of 1970 wherein they have 
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challenged the Notifications issued under 
Sections 4 and 6 of the Land Acquisition 
Act in respect of this land and the Court 
dealing with the said writ petition in my 
opinion would be the proper forum for 
dealing with this contention. 

25. For the reasons stated above, 
the writ petition is allowed to this extent 
that the plan for construction of the cinema 
submitted with notice dated June 29, 1970 
(Annexure No. 1) would be deemed to 
have been sanctioned on the expiry of 15 
days with effect from July 31, 1971 on the 
receipt of notice (Annexure No. 2), and 
Resolution No. 32 dated October 7, 1970 
(Annexure No. 5) is quashed. However, the 
writ is dismissed in respect of other prayers, 
In the circumstances of the case, the par- 
ties shall bear their own costs. 

Petition allowed. 
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Smt. Padma Kaur, Appellant v. O. P. 
Kapoor, Respondent. 


S. A. O. No. 83 of 1972, D/- 20-7-1972, 
from order of G. C. Jain, Rent Control 
Tribunal, Delhi, D/- 6-12-1972. 

Index Note:— Delhi Rent Control Act 
(1958), Section 15 (1) — Recovery of posses- 
sion — Non-payment of rent im arrears in 
spite of motice of demand — No dispute as 
to period for which rent was legally re- 
coverable mor about the rate of rent — 
Controller has power to direct deposit of 
arrears at the agreed rate and he is even 
bound to make an order under Section 15 
(1) of the Act giving the mecessary direc- 
tions mentioned in the section. 

(Paras 6, 7) 

Mohan Singh, for Appellant; S. K. Ta- 
neja, for Respondent. 

JUDGMENT :— The appellant, land- 
lady, is the owner of the premises in dis- 
pute, which is occupied by the respondent- 
tenant. She brought an application for the 
respondent’s eviction, on the ground, inter 
alia, that the respondent has neither paid 
nor tendered the arrears of rent due from 
April 1, 1970, in spite of service of a notice 
of demand. The monthly rent was stated 
to be Rs. 150/-. 


2. The respondent-tenant contested 
his liability to eviction and pleaded, inter 
alia, that the monthly rent was Rs. 140. It 
was stated that Rs. 150/- per month was 
originally agreed as rent; but that was in- 
clusive of Rs. 10/- towards water charges. 
Subsequently, the landlady disconnected the 
water supply and the rent was reduced to 
Rs. 140/- per month. The tenant then 
arranged an independent water connection. 
It was also pleaded by the respondent- 
tenant that rent for the months of March 
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and April, 1970, was sent by means of a 
cash order No. 646/70, dated May 14, 1970, 
for Rs. 280/-, which was duly accepted as 
such by the landlady. Although the appel- 
lant insisted that Rs. 150/- per month was 
the rent of the premises, it was admitted 
that she did accept the aforesaid payment 
order for Rs. 280/- as rent for the months 
of March and April, 1970. 


3. According to the respondent-ten- 
ant, a cash order, dated July 15, 1970, for 
Rs. 280/- was again. sent to the landlady 
through his bank, towards rent for the 
months of May and June, 1970. Another 
cash order, dated September 23, 1970, for 
Rs. 280/- was sent under registered A.D. 
Post towards the rent for the months of 
July and August, 1970, and a third cash 
order, dated November 14, 1970, was sent 
to the appellant towards rent for the months 
of September and October, 1970. Accord- 
ing to the appellant, however, the first cash 
order was never received by her. The second 
cash order said to be for the months of 
July and August, 1970, was returned to tho 
respondent in a Registered A.D. postal 
cover, which itself in turn, came back un- 
served and which has now been filed by the 
appellant before the Controller. The third 
cash order was, however, returned by tho 
appellant. 


The question, which has arisen for con- 
sideration under the aforesaid circumstan- 
ces, is whether the controller can make an 
order under Section 15 (1) of the Delhi 
r Control Act, 1958, herein called ‘the 

ct’, 

4. Section 15 (i) of the Act reads 
as follows:— 


“When a tenant can get the benefit of 
protection against eviction— (1) every 
proceeding for the recovery of possession 
of any premises on the ground specified in 
clause (a) of the proviso to sub-section (1) 
of Section 14, the controller shall, after 
giving the parties an opportunity of being 
heard, make an order directing the tenant 
to pay to the landlord or deposit with the 
Controller within one month of the date 
of the order, an amount calculated at the 
rate of rent at which it was last paid for 
the period for which the arrears of the rent 
were legally recoverable from the 
including the period subsequent thereto up 
to the end of the month previous to that 
in which payment or déposit is made and 
to continue to pay or deposit, month by 
month, by the fifteenth of each succeeding 
month, a sum equivalent to the rent at 
that rate.” 


This sub-section, therefore, comes into 
play whenever proceedings are filed for the 
recovery of possession of any premises, on 
the ground specified in clause (a) of 
proviso to sub-section (1) of Section 14 of 
the Act. The question as to whether the 
said proceedings are justified or not or are 
quite baseless, is a question to be determin- 
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ed by the Controller on merits. But, tke 
sub-section enjoins upon the Controller to 
make an order giving the directions men- 
tioned in the sub-section, after giving the 
parties an opportunity of being heard, as 
and when the proceedings based on the 
aforesaid ground are brought before him. 
The Controller would, of course, hear the 
parties, if there is difference amongst them, 
with regard to the amount which would bs 
calculated at the rate of rent at which it 
was last paid; or with regard to the period 
for which the arrears of rent are legally 
recoverable from the tenant. And, if there 
is no such difference, the question of hear- 
ing the parties would not arise. The Con- 
troller would make the order straightway. 


5. The learned counsel for tho res- 
pondent contended that an order under 
Section 15 (1) could not bo made in this 
case, as the very ground on the basis of 
which proceedings for recovery of posses- 
sion were started did not exist. He referred 
to clause (a) of the proviso to sub-section 


-(1) of Section 14, according to which the 


orders for the recovery of possession could 
be made only if the tenant had neither paid 
nor tendered the whole of the arrears of 
tent legally recoverable, within two months 
of the date on which a notice of demand 
was served on him. In the present case, the 
learned counsel contended, the tenant had 
tendered the whole of the arrears of ront 
by means of the three cash-orders referred 
to above. The learned counsel for the appel- 
lant, on the other hand submitted that the 
said cash orders admittedly not having 
been encashed, there was no payment. Nor 
was there any valid tender. The first cash 
order, he said, was never received by the 
appellant. The second cash order could not, 
therefore, be accepted because it purported 
to be towards rent for the months of July 
and August, 1970, when the rent for the 
months of May and June, 1970, had still 
remained unpaid. The cash order for the 
months of September and October, 1970, 
could not likewise, be taken as a valid ten- 
der, when the rent for the months of May 
to August, 1970, was yet to be paid. The 
landlady, therefore, apart from other rea- 
sons, was said to be fully justified in not 
accepting the two cash orders for July to 
October, 1970. 


6. The question, whether the ten- 
ant had tendered the arrears of rent within 
two months from the date of service on 
him, of the notice of demand is a question 
on the merits, the decision of which may 
determine the fate of the main ground, 
covered by Clause (a) of Section 14 (1), on 
which the petition is based. But this does 
not debar the Controller from exercising 
his jurisdiction under Section 15 (1) of the 
Act, the Controller under the said provision 
is bound on the other hand, to make an 
order giving the necessary directions men- 
tioned in the said section. 


p 


7. In this case, after the parties ap- 
peared before the Controller, there was no 
dispute about the period for which tho 
arrears of rent were legally recoverable and 
had remained unpaid. All rent had been 
paid and accepted upto April 30, 1970. Rent 
with effect from May, 1970 had not been 
received by the appellant, although there 
was a controversy about the tendering of 
the subsequent rent by the respondent-ten- 
ant. Nor there remained any dispute about 
the rate of rent at which it was last paid, 
the last rent having been admittedly receiv- 
ed at the rate of Rs. 140/- per month. The 
Controller was, therefore, justified in direct- 
ing the tenant to pay rent with effect from 
May 1, 1970, at the rate of Rs. 140/- per 





8. The learned counsel for the res- 
pondent contended that if an order under 
Section 15 (1) was made in a case, where 
the eviction petition based only on the 
ground covered by clause (a) of Section 14 
(1), was bound to fail for the reason that 
the said ground could not be substantiated, 
the tenant may still be adversely prejudiced 
in his defence in a possible future eviction 
petition against him; because then it may 
be said that he has already obtained once 
the benefit under Section 14 (2). The appre- 
hension of the learned courisel, however, is 
unfounded. In case, it is held after trial on 
merits that the landlady had failed to esta- 
blish the ground for eviction as covered by 
clause (a) of sub-section (1) of Section 14 
of the Act, as no default on the part of the 
tenant was proved, it would then be not 
possible to say that the tenant has obtained 
the benefit under Section 14 (2). For then 
the eviction petition would fail not because 
of Section 14 (2); but because the petition 
Jacked substance. The benefit under Section 
14 (2) can be obtained only if in the ab- 
sence of that section, an order for recovery 
of the possession would have been made on 
the ground specified in clause (a) of the 
proviso to sub-section (1) of Section 14 of 
the Act; and it was Section 14 (2) alone 
which would have come to the rescue of 
the respondent-tenant. The Controller or 
the Tribunal, as the case may be, shall have 
to make it clear in his or its final order as 
to whether the order for the recovery of 
possession of the premises on the ground 
specified in clause (a) of the proviso to sub- 
section (1) of Section 14, was avoided, if 
it was avoided, merely because of Sec- 
tion 14 (2). ; 

9, In tbe result, the appeal is ac- 
cepted, the order of the Rent Control Tri- 
bunal, dated December 6, 1971, is set aside 
and that of the Controller, dated April 29, 
1971, is restored, with the modification that 
the respondent-tenant shall be entitled to 
pay to the appellant or deposit in court the 
arrears due up to the date of actual depo- 
sit, within one month from the date of this 
order. There shall be no order as to costs. 

Appeal allowed. 


ry 


Ali Ahmed v. Roshan Das (Andley J.) 


[Prs, 1-2] Delhi 93 


AIR 1973 DELHI 93 (V 68 C 27) 
S. N. ANDLEY AND DALIP KAPUR, JI. 


Ali Ahmed Abdul Majid, Appellant v. 
Roshan Das Balu Ram, Respondent. 


L. P. A. No. 105 of 1971, D/- 18-4. 
1972, from judgment of P. N. Khanna, J. 
reported in ILR (1971) Delhi 665. 


Delhi amd Ajmer Rent Control Act 
(38 of 1952), Section 34 @) — As second 
appeal is barred against the decree im a suit, 
it is also not maintainable against an order 
im execution of such decree. AIR 1952 Punj 
159, Distinguished. (Para 7) 


Held that the claim of the tonant in an 
application under Section 47, C. P. Code, 
that the decree for eviction was passed sole- 
ly on the basis of the compromise without 
the trial Court having recorded its satisfac~ 
tion as to the existence of any of the thres 
grounds of ejectment, as required by Sec- 
tion 13 of the Rent Control Act was based 
upon and arose out of the provisions of 
Section 13 of the Act and hence an order 
made on an application under Section 47, 
C. P: Code, was an order passed, “in a case 
under the Act” covered by the prohibition 
contained in Section 34 (2) of the Act. 

(Para 8) 

Cases Referred: Chronologics! Paras 
AIR 1952 Punj 159 = 54 Pun LR 31, 
rig Raj Salig Ram v. Niranjan 


(1950) 52 Pun LR 13, Hari Kishan y. 
Amar Nath 

AIR 1921 All 55 (2) = ILR 43 All 
403, Sant Prasad v. Bhawani Prasad 

(1907) ILR 30 Mad 212 = 17 Mad 
LJ 376, Mavula Ammal v. Mavula 


Maracoir 
(1906) ILR 30 Bom 113 = 7 Bom LR 
641, Narayan v. Nagindas 
(1900) ILR 27 Cal 484 = 4 Cal WN 
Ca Shyam Charan v. Debendra 
al 


~n 


(1885) ILR 11 Cal 169, Sri Bullore 
Bhattacharji v. Baburam Chatto- 
padhya : 7 


M. Ahmed, for Appellant; Harnam 
Dass with Arun Kumar, for Respondent. 


. & N. ANDLEY, ¥.:— A preliminary 
objection has been raised to ~the maintain- 
ability of the regular second appeal which 
was decided by Khanna J. on March 22, 
1971 and it is therefore, urged that this 
letters patent appeal is also not competent. 


2. The respondent-landlord filed a 
suit for ejectment of the appellant under 
Section 13 of the Delhi and Ajmer Rent 
Control Act, 1952, hereinafter referred to 
as “the said Act” on grounds of non-pay- 
ment of rent; misuser of the premises and 
damage to the property. This suit was filed 
in the Civil Court having jurisdiction. The 
suit was compromised on May 9, 1958 and 
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a decree for ejectment was passed in favour 
of the respondent and against the appellant. 
The condition of the decree was that if the 
appellant paid Rs. 300/- in full and final 
settlement, up to July 1, 1958, the decree 
for ejectment shall be deemed to have been 
satisfied. The appellant did not make pay- 
ment in accordance with the compromise 
or the decree. The respondent took out exe- 
cution of the decree for ejectment and an 
application under Section 47 of the Code vf 
Civil Procedure was filed by the appellant 
in the executing Court on the ground that 
the decree for eviction was passed solely 
on the basis of and in terms of the compro- 
mise without the trial Court having record- 
ed its satisfaction as to the existence of any 
of the three grounds of ejectment and was, 
therefore, in contravention of the manda- 
tory requirements of Section 13 of the said 
Act. The objections of the appellant were 
dismissed by the executing Court as also by 
the first appellate Court which was the 
Court of the Senior Subordinate Judge with 
enhanced appellate powers. Against the 
judgment of the first appellate Court, the 
appellant filed regular second appeal No. 17 
of 1970 which was dismissed, as stated ear- 
lier, by Khanna J. by his order dated 
March 22, 1971 and, after obtaining a certi- 
ficate from the learned Single Judge, this 
letters patent appeal has been filed. 


3. Even though the objection to the 
maintainability of the second appeal was 
not raised before the learned Single Judge, 
we have entertained the objection because 
it goes to the root of the matter. 


4, All suits, applications and other 
proceedings contemplated by the said Act 
were to be tried by the ordinary civil Courts 
and this jurisdiction was conferred by sub- 
section (1) of Section 33 of the said Act 
which provides that any civil Court in the 
State of Delhi or Ajmer which has juris- 
diction to hear and decide a suit for re- 
covery of possession of any premises shall 
have jurisdiction to hear and decide any 
case under this Act relating to such pre- 
mises if it has pecuniary jurisdiction and 1$ 
otherwise competent to hear and decide 
such a case under any law for the time 
being in force. It is to be noted that the 
expression with reference to the proceedings 
which could be taken under the said Act 
which has been used in this section is “any 
case under this Act”. Section 33 appears in 
Chapter V of the said Act which has pro- 
visions relating to the jurisdiction of Courts, 
appeals, review and revision. Sub-gection (4) 
of Section 33 provides:— 


“For the purposes of this Chapter, a 
case under this Act, includes any suit, ap- 
plication or other proceeding under this 
Act and also includes any claim or question 
arising out of this Act or any of its pro- 
T VISIONS... ceeeeeeee vseeno ® 


5. Section 34 of the said Act pro- 
vides for appeals, Sub-section (1) of this 
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section provides for a first appeal against 
any decree or order of a Court passed under 
the said Act to the Courts prescribed there- 
in. Sub-section (2) of this section prohibits 
a second appeal because it provides that 
“no second appeal shall lie from any decrees 
or order passed in any case under this Act.” 
It is again to be noticed that the expression 
used in this sub-section is “in any case 
under this Act.” 


6. fhe appellant wants to meet the 
objection regarding the maintainability of 
the second appeal on the ground that the 
order under appeal is an order in execution 
on an application under Section 47 of the 
Code of Civil Procedure which order, by 
reasons of sub-section (2) of Section 2 of 
the Code, is itself a decree and, therefore, 
appealable as the decree of a civil Court 
under Section 96 of the Code for a first 
appeal and under Section 100 of the Code 
for a second appeal. It is further contended 
that such an order made on an application 
under Section 47 of the Code is not an 
order passed in any case under this Act so 
as to be covered by the prohibition con- 
tained in sub-section (2) of Section 34’ of 
the said Act. 


7. One principle of law which has 
been accepted is that if a second appeal is 
not provided against the decree in a suit, a 
second appeal against an order in execution 
of such decree will also not be available by 
way of a second appeal. This principle was 
laid down in ILR. 43 AU 403 = (AIR 1921 
All 55 (2)) in re: Sant Prasad v. Bhawani 
Prasad following the decisions in (1885) 
ILR 11 Cal 169; (1900) ILR 27 Cal 484; 
(1907) ILR 30 Mad 212 and (1906) ILR 30 
Bom 113.. The principle as laid down in 
the aforesaid Allahabad decision was 
followed by Kapur, J., in the case reported 
in (1950) 52 Pun LR 13 in re: Hari Kishan 
v. Amar Nath. In this case a compromise 
had been arrived at in execution proceedings 
consequent upon a decree for eviction. The 
terms of the compromise not having been 
complied with, execution of the decree was 
taken out and the tenant pleaded a fresh 
compromise. These objections were dismiss- 
ed. Later fresh objections were filed under 
Punjab Act No. Til of 1949 but these ob- 
jections were also dismissed by the Execut- 
ing Court as also by the District Judge in 
appeal. A second appeal was filed to which 
objection was taken on the ground that since 
no second appeal lay from the original mat- 
ter which was under Punjab Act No. IV of 
1947, no second appeal would lie in execu- 
tion of the order passed under that section. 
Kapur, J., accepted this objection and held 
the second appeal to be incompetent. This 
decision, it is contended by the appellant, 
was overruled by the Punjab High Court in 
the case reported in AIR 1952 Punj 159 in 
re: Hans Raj Salig Ram v. Niranjan Lal. 
Discussing the judgment of Kapur, J., Wes- 
ton, C. J., held that under the Punjab Urban 
Rent Restriction Act, 1947, matters arising 
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under Section 13 of this Act, are to be de- 
cided by the Rent Controller as distinguished 
from a Civil Court and an appeal against his 
decision also does not lie to the ordinary 
Civil Court but to such appellate authority 
as may be specified by the Provincial Gov- 
ernment which was the District and Sessions 
Judge of each district. It was further held 
that the District and Sessions Judge acts as 
a persona designata and not as a Civil Court 
while the execution of orders made by the 
Rent Controller or the District and Sessions 
Judge in appeal isto be in the ordinary 
Civil Courts. The learned Chief Justice ob- 
served that when a matter is made disposable 
by the ordinary Civil Courts all the incidents 
of the ordinary procedure of Civil Courts 
shall be attached to the disposal of that mat- 
ter, and those incidents of ordinary proce- 
dure will, if necessary, include rights of ap- 
peal. It was for this reason that it was 
held that a second appeal was competent. 
As we read this decision, it held, overruling 
Kapur, J., that a second appeal was com- 
petent because the authority which decided 
the original matter is different from the 
Civil Courts which deal with the execution 
of the order of the Rent Controller. We do 
not think this decision expresses any disag- 
reement with the principle that if a second 
appeal does not lie from the original order 
no second appeal would lie in execution of 
the order passed in the original matter. In 
our opinion, this principle applied to cases 
under the Delhi and Ajmer Rent Control 
Act, 1952 where there is no dichotomy of 
authorities to decide the original matter or 
to execute any orders in the original matter. 
Under the said Act both are in the jurisdic- 
tion of the Civil Courts which not only pass 
the order in the original matter but also exe- 
cute it. On this ground alone, the objection, 
in our opinion, is well founded. 


8. But the matter may be approach- 
ed from another point of view. For the 
purpose of Chapter V of the said Act which 
provides for jurisdiction of Courts, appeals, 
review and revision, “a case under this Act” 
includes “any claim or question arising out 
of this Act or any of its provisions ...... ” as 
one finds from sub-section (4) of Section 33 
i Now the claim made by 
the appellant in his application under Sec- 
tion 47 of the Code was based upon and, 
therefore, arose out of the provisions of Sec- 
tion 13 of the said Act because it was con- 
tended that the Court had not satisfied itself 
as required by this section about the exis- 
tence of any of the three grounds which 
were the basis for the suit for eviction. The 
claim of the appellant clearly arose out of 
the provisions of Section 13 of the said Act 
and, therefore, the proceedings dealing with 
such claim or objection would be a case 
under the said Act. The moment this con- 
clusion is arrived at, sub-section (2) of Sec- 
ion 34 of the said Act would be a clear bar 
to the maintainability of a second appeal 
because the order of the Executing Court 
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would be an order passed in a cass under . 
the said Act. 4 


9. The contention of the appellant 
. an application under 
Section 47 of the Code of Civil Procedure, 
being a decree gives a rise to a right to a 
first appeal under Section 96 of the Code or 
to a second appeal under Section 100 of the 
Code cannot, therefore, be accepted. 


10. We, therefore, uphold the preli- 
minary objection and hold that the second 
appeal which was decided by Khanna, J., 
was incompetent being against the provisions 
of sub-section (2) of Section 34 of the said 
Act and, therefore, this letters patent appeal 
is also incompetent. 


11. The result is that the second appeal 
being incompetent, this letters patent appeal 
is also rendered incompetent and not main- 
tainable. The position, however, is that even 
if the second appeal was not competent, it 
would have been open to the apellant to urge 
before the learned Single Judge either that 
the second appeal be treated as a revision 
under Sec. 35 of the said Act or as‘a petition 
under Art. 227 of the Constitution in view of 
the fact that the jurisdiction of the trial Court 
to pass a decree upon compromise was chal- 
Jenged in view of the provisions of Sec- 
tion 13 of the said Act. The proper order 
for us, therefore, to pass would-be to direct 
and we do so direct, that the second appeal 
be placed before the learned Single Judge 
again. It will be open to him, if he is satis- 
fied, either to treat the second appeal as a 
revision or as a petition under Article 227 
of the Constitution and to dispose it of ac- 
cordingly. We are making this order because 
objection to the maintainability of the 
second appeal was not raised before the 
learned Single Judge when he was deciding 
it. If such an objection had been raised, 
the appellant could have prayed that the 
second appeal be treated as a revision under 
Section 35 of the said Act or as a petition 
under Article 227 of the Constitution. We 
want to give him this opportunity to make 
this submission to the learned Single Judge. 
The case is, therefore, remanded to the 
learned Single Judge for proper orders if 
a prayer is made to him to treat the second 
appeal as a revision or as a petition under 
Article 227 of the Constitution. In view of 
the fact that the respondent had taken ob- 
jection to the maintainability of the second 
appeal before the learned Single Judge, we 
make no order as to costs of this appeal. 


Order accordingly. 
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AIR 1973 DELHI 96 (V 69 C 28) 
T. V. R. TATACHARLE J. 
Mangal Dass Sant Ram Gauba, Peti- 
Sones v. Union of India and others, Respon- 
ents, 


Civil Revn. No. 17 of 1972, Dj- 104- 
1972 to revise order of Harkrishan Singh 
Malik, S. J. L C., Delbi, D/- 11-10-1971. 

Index Note: — (A) Civil P. C. (1908), 
Order 6, Rule 17 — Amendment of plaint — 
Ground fin the amendment — Availability of 


it eaemot be considered at that stage — 
Amendment cannot be refused on that 
ground. 


Bricf Note: — (A) Where an amend- 
ment of a plaint is sought in order to take 
up a new ground the Court at that stage 
cannot consider whether the ground is avail- 
able to the plaintiff or not and the amend- 
ment cannot be refused on the ground that 
the new ground is not available to him. AIR 
1949 Mad 433, Rel. on. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1958 Ail 560 = 1958 Cri LJ 983, 
Kanyilal v. Inspector General of 
Police, Bareilly 

AIR 1955 Cal 183 = 58 Cal WN 952, 
Sisir Kumar Das v. State of West 
Bengal 

AIR 1949 Mad 433 = 1949-1 Mad LJ 
76, Krishna Rao v. Sri Gangadeswarar 
Temple 


M. L. Rawal, for 
Kohli, for Respondents, 


ORDER:— This Civil Revision has been 
filed by Mangal Dass, plaintiff in Suit No. 
P-3 of 1969, on the file of Shri Harkrishan 
Singh Malik, Subordinate Judge ist Class, 
Dethi against the order of the learned Sub- 
ordinate Judge, dated 11th October, 1971, 
dismissing an application for amendment of 
the plaint filed by the petitioner herein. 


2. The petitioner was employed as a 
Head Constable in the Delhi Police Force. 
Departmental proceedings were- instituted 
against him on the basis of some complaint. 
Ultimately, he was dismissed from service. 
He thereupon filed the suit out of which this 
Civil Revision has arisen for a declaration 
that the order of his dismissal was illegal, 
without jurisdiction, and against the manda- 
tory provisions of law. He also prayed for 
arrears of salary and allowances, etc., from 
the date of dismissal. The suit was institut- 
ed by him in forma pauperis and he was ad- 
judged as a pauper. 


3. Subsequently, he filed an applica- 
tion on 18th May, 1971, seeking permission 
to amend his plaint by adding a paragraph 
as follows:— 


“That even otherwise the plaintiff/appli- 
cant is entitled to the aforesaid decree for 
declaration to the effect that order of dis- 
missal, dated 19-9-1966, passed by defendant 
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Petitioner; V. P., 


A-L. R. 


No. 6 and confirmed by defendants Nos. 5, 

and 2 respectively is of no consequence 
and liable to be set aside since the prosecu- 
tion and action against the plaintiff/applicant 
was barred by time according to Section 42 
of the Police Act, 1861, because the action 
and the prosecution of the plaintiff/applicant 
was not commenced within three months 
after the act complained of was alleged to 
have been committed by the plaintiff/appli- 
cant.’ 


The ground which the petitioner wanted 
to take up by amendment of the plaint was 
that the action/prosecution against him was 
not commenced within three months of the 
act complained of, and, therefore, it was 
barred by time under Section 42 of the Police 
Act. The application was opposed by the 
defendants on the grounds that it was mala 
fide and frivolous, and that the amendment 
sought for was not essential for determining 
the real question in dispute between the 
parties. 


4. Two contentions were urged on 
behalf of the petitioner (plaintiff). The first 
was that the Court should not inquire at 
that stage as to whether the petitioner (plain- 
tiff) could succeed or not on the basis of the 
proposed amendment. The second conten- 
tion was that on the merits of the new 
ground the petitioner (plaintiff) would really 
be able to succeed. By his order, dated 
11th October, 1971, the learned Subordinate 
Judge, relying upon the decisions in Kanyilal 
v. Inspector General of Police Northern 
Range, Bareilly, U. P., AIR 1958 All 560, 
and in Sisir Kumar Das v. State of West 
Bengal, AIR 1955 Cal 183, held that Sec- 
tion 42 of the Police Act was not applicable 
to departmental proceedings and that the 
petitioner (plaintiff) was thus seeking to raise 
a new ground which was not available to 
him. As regards the other contention on 
behalf of the petitioner (plaintiff), the learn- 
ed Subordinate Judge held that there was no 
explanation as fo why the ground was not 
taken up earlier, and there was nothing to 
show that the ground was not taken for 
delaying the disposal of the case, and that 
since the proposed ground was not available 
to the petitioner (plaintiff), the application. 
was mala fide. In that view, he dismissed the 
application. It is against the said order that 
the present Civil Revision has been filed by 
the plaintiff, Mangal Dass. 

5, Shri M. L. Rawal, learned coun- 
sel for the petitioner, contended that the 
learned Subordinate Judge committed a mate- 
Tial irregularity in the exercise of his juris- 
diction by disallowing the amendment on 
the ground that the plea or ground sought 
to be raised by the amendment was not 
available to the petitioner (plaintif). The 
learned counsel argued that the learned Sub- 
ordinate Judge was not to go into that as- 
pect on the merits of the amendment at that 
stage, and that he erred in giving a finding on 
the merits of the amendment without even al- 
lowing the amendment in the first instance. 
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The learned counsel referred to the decision 
in Krishna Rao v. Sri Gangadeswarar Tem- 
ple, AIR 1949 Mad 433. There is consider- 
- able force in the contention. As pointed: out 
in the aforesaid decision, the learned Sub- 
ordinate Judge ought not to have given his 
finding on the ground contained in the in- 
tended amendment without first allowing the 
amendment, framing an issue thereon, if 
necessary, and allowing both parties to ad- 
duce relevant oral and documentary evidence 
thereon. The effect of recording his find- 
ing on the merits of the plea sought to be 
raised by way of amendment and then re- 
fusing to allow the amendment, was to shut 
out the plea of the petitioner (plaintiff), with 
the result that the party would not have 
the advantage of canvassing the said plea 
Jater on in appeal against the judgment in 
the suit as the plea would not be in 
plaint. The impugned order passed by the 
learned Subordinate Judge was clearly vitiat- 
ed by a material irregularity in the exercise 
of his jurisdiction. 

6. For the above reasons, the Civil 
Revision is allowed, the order of the learned 
Subordinate Fudge, dated 1ith October, 
1971, is set aside, and the case is remanded 
to the trial court, with a direction that the 
learned Subordinate Judge should restore to 
his file the application for amendment filed 
by the petitioner (plaintiff), and dispose it of 
afresh in the light of the observations in this 
judgment. In the circumstances of the case, 
I make no order as to costs. 

7. The parties are directed to appear 
before the trial court on 5th May, 1972. 

Revision allowed. 
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vV. S. DESHPANDE. J. 
_ Kailash Kumar Dilwali, Appellant v. 
B. S. Raizada, Respondent. 

S. A. O. No. 200 of 1968, D/- 22-3 
1972, from order of M, L. Jain. Rent 
Control Tribunal, Delhi, D/- 12-2-1968. 

Index Note:— (A) Delhi Rent Con- 
trol Act (1958), S. 14 (1) () and (2) ~ 
The interest of the tenant is really to 
be considered under Cl, (f) but hardly 
under Cl. (£). (Para 11) 

Index Note:— (B) Delhi Rent Con- 
trol Act (1958). S. 14 (1) (f) and (2) — 
Where the necessity for reconstruction 
arises not only from the premises being 
old and dilapidated but also because they 
were ‘of old style’ and the landlord 
seeks eviction under Cl. (f) he has not 
to prove that the premises were also 
unfit and unsafe for human habitation 
within meaning of Cl. (g). (Para 14) 

Index Note:— (C) Delhi Rent Con- 
trol Act (1958), S. 14 (1) (2) — The fact 
that the present landlord bought the 
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house for a small consideration or for 
dubious consideration has no bearing on 
his bona fides when he applies under 
Cl. (œ) if he has the ability to recon- 
struct the house, (Para 15) 
Cases Referred: Chronological Paras 
AIR 1971 SC 942 = (1970) 3 SCR 
734, Panchamal Narayan v. Basthi 
Venkatesha 13, 18 
AIR 1971 Delhi 98 = 1970 Ren CJ 
- 635, Batoo Mail v, Rameshwar 


Nath . 
AIR 1963 SC 499 = 1962 Supp 2 
SCR 623, Neta Rem v. Ji 
Lal 9, 10,13 


AIR 1966 Mad 14 = 78 Mad LW 
326, R. V. N. Chandrasekhara 
Chetty v. Kakumani Adikesava- 
fue Chetty’s Charities 18 
R. L. Tandon, for Appellant; S. N. 
Chopra. Sr. Advocate with Ramesh 
Chandra, for Respondent, 
JUDGMENT:— By way of excep- 
tions to sub-section (1) of S. 14 of the 
Delhi Rent Control Act, 1958 (herein- 
after called the Act) protecting the tenant 
against eviction Clauses (a) to (1) of the 
proviso thereto set out the various 
grounds on which the landlord would be 
able to evict a tenant, As pointed out 
in paragraphs 30 and 31 of Batoo Mal v. 
Rameshwar Nath, AIR 1971 Delhi 98, 
some of these grounds of eviction arise 
because of wrongful acts done by the 
tenant. Clauses (a) to (d), (h) and (i) 
are such grounds forming Class (1). Some 
other grounds exist for the benefit of 
the landlord even though the tenant has 
mot done anything wrong. Clauses (e). 
{g} and (i) are such grounds which form 
class (11). Under clauses (k) and (1) the 
Jandlord is required to act in respect of 
the premises not at his own instance but 
at the instance of a public authority and 
in public interest. These grounds, there- 
fore, form -class (IIT) as they do not fall 
into class (D or class (I). Clause (f) 
may be covered either by class (II) or 
class (I1). If the repairs are to be car- 
ried out to the premises thereunder by 
the landlord in the interests of the tenant 
or of the public or ïn pursuance 
of any order of a public authority 
such as under Sections 4 to 6 of the 
Slum Areas (Improvement and Clear- 
ance) Act. 1956, then it would fall under 
class (III). If on the other hand the 
landlord himself in order to safeguard 
his own property wants to effect the re- 
pairs, then this ground would fall in 


class (II). 

2. The application for eviction by 
the appellant landlord against the res- 
pondent tenant was filed on the follow- 
ing ground :— 

“That the premises are required bona 
fide by the petitioner landlord for the 
purpose of building or rebuilding. Such 
building or rebuilding cannot be carried 
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out without the premises in question 
being vacated. The proposed building or 
rebuilding will not radically alter the 
purpose for which the premises was let 
to the respondent. The plans and the 
estimates of such reconstruction have 
been properly prepared and the neces- 
sary funds for the purpose are available 
with the petitioner. The premises in 
question are very old and dilapidated 
and the structure is also of old style. 
The petitioner has to demolish the whole 
of the building and reconstruct a double 
storeyed building on the said plot. The 
whole of the building has to be demolish- 
ed and this cannot be done unless the 
respondent vacates the premises. The 
petitioner has got the plans sanctioned 
from the authorities concerned.” 


3. It is clear that the petition for 
eviction was based on Clause (g) of the 
proviso to Section 14 (1) read with sub- 
section (8) of S. 14 which lays down fur- 
ther conditions to be satisfied before 
which eviction could be ordered by the 
Controller thereunder. 


4. In defence the tenant raised 
two contentions. namely :— 

(1) That the landlord is not the real 
owner of the premises and he has filed 
the petition for eviction in collusion with 
the previous landlord: and 

(2) The premises were not in a dilapi- 
dated condition and did not require 
demolition, 

It was denied that the premises could 
mot be reconstructed without the pre- 
mises being vacated, 


5. The Controller held that the 
landlord had purchased the premises 
from the previous landlord and the ten- 
ant had paid rent to him. The tenant 
was, therefore. estopped from disputing 
the title of the landlord. The landlord 
was not a benamidar for the previous 
landlord as had been contended by the 
tenant. He also found that it was not 
necessary that the premises should be 
hopelessly old. It was sufficient that the 
landlord wanted to build a modern house. 
This could not be done without the 
domolition of the existing premises. He, 
therefore, ordered the eviction of the 
tenant under Clause (g) of the proviso 
to Section 14 (1). 

6. The decision of the Controller 
was reversed by the Rent Control Tri- 
bunal on the following grounds, namely? 

(1) The transaction of sale between 
the previous landlord and the present 
one was not genuine and was made with 
some ulterior motive. This was not suffi- 
cient to defeat the petition for eviction 
but had some effect on the bona fides of 
the landlord in bringing the petition for 
eviction. 


(2) The previous landlord had given 


notices of eviction to the tenant but was 
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unable to evict him. He, therefore, sold 
the premises to the present landlord 
with a view to enable him to evict the 
tenant. For. the previous landlord was 
Mot possessed of sufficient funds to claim 
eviction of the tenant under Clause (g). 


(3) The condition of the premises was 
specifically alleged by the respondent to 
be dilapidated and requiring demolition. 
But this was not proved, 

(4) The landlord had also said that 
Ihe had no other reasonably suitable re- 
sidential accommodation but this was also 
false and fabricated plea and 

(5) The premises are divisible into 
two parts. One part can be reconstruct- 
ed when the tenant can shift to the 
other part and the other part can be 
reconstructed when the tenant shifts back 

the former part, 


7. This second appeal by the 
landlord under Section 39 of the Act 
raises a substantial question of law re- 
garding the construction of Clause (g) of 
the proviso to Section 14 (1) particular- 
lv as contrasted with Clause (f) thereof. 
It would be useful, therefore, to read 
carefully these two clauses which are as 
under :— 

“14. (1) Notwithstanding anything to 
the contrary contained in any other law 
or contract, no order or decree for the 
recovery of possession of any premises 
shall be made by any Court or Controller 
evens of the landlord against a ten- 
ents 


Provided that the Controller may. on 
an application made to him in the pre= 
scribed manner. make an order for the 
recovery of possession of the premises 
on one or more of the following grounds 
only, namely = 


z Ld 

(f) that the premises have become 
unsafe or unfit for human habitation and 
are required bona fide by the landlord 
for carrying out repairs which cannot 
be carried out without the premises being 
vacated; 

(g) that the premises are required 
bona fide by the landlord for the purpose 
of building or re-building or making 
thereto any substantial additions or al- 
terations and that such building or re« 
building or addition or alteration cannof 
be carried out without the premises being 
vacated:” 

Sub-section (8) of S, 14 Is also res 
levant and is as follows :— 

“No order for the recovery of pos- 
session of any premises shall be made 
on the ground specified in Clause fg) of 
the proviso to sub-section (1), unless the 
Controller is satisfied that the proposed 
reconstruction will not radically alter the 
purpose for which the premises were let 
or that such radical alteration is in the 
public interest. and that the plans and 

imates of such reconstruction have 
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been properly prepared and that neces- 
sary funds for the purpose are available 
sien the landlord.” 

The requirements of sub-set- 
tion Bo of S. 14 have been held to have 
been complied with by the landlord by 
both the Controller and the Tribunal 
For. the plan of the proposed reconstruc- 
tion shows that though the new house 
would be double storeyed one while the 
existing house is a single storeyed one. 
the ground floor will continue to be a 
residential house as it is at present though 
it will be designed on the modern style 
while the present house is comparatively 
of the old style. The plans and the estix 
mates of reconstruction have been pro- 
perly prepared and the landlord is in 
possession of the necessary funds for the 
reconstruction, 

9. The reason why the Tribunal 
decided against the landlord. how- 
ever, is that the landlord did not require 
the premises “bona fide” to be vacated 
by the tenant for re-building within the 
meaning of Clause (g). In coming to this 
conclusion, the Tribunal has not con- 
strued the language of Clause (g) in its 
proper context. Rent Control legislation 
has evolved through the past few years 
and during this evolution has sharpened 
its language and formulation. In its 
earlier stages, Section 13 (3) (a) and (b) 
of the Patiala and East Puniab States 
Union Urban Rent Restriction Ordinance 
was worded as follows :— 

“(3) (a) A landlord may apply to the 
Controller for an order directing the 
tenant to put ihe landlord in possession, 

= & 


tii in nearer of any building if 
he requires it for ti the re-erection of that 
building or for its replacement by an- 
other building, or for the erection of 
other building; s : 

x 


T ; 
(b) The Controller shall, if he is 
satisfied that the claim of the landlord 
is bona fide, make an order directing the 
tenant to put the landlord in possession 
of the building or rented land on such 
date as may be specified by the Caon- 
troller, and if the Controller is not so 
satisfied, he shall make an order reject- 
ing the application;”, 
This provision was construed by the 
Supreme Court in Neta Ram v, Jiwan 
Lal, sae Supp E SCR 623=(AIR 1962 
SC 499). In doing so, the Court observ- 
ed at page 630 as follows :— 

“The clause speaks not of the bona 
fides of the landlord, but says. on the 
other hand, that the claim of the land- 
lord that he requires the building for 
reconstruction and re-erection must be 
bona fide, that is to say. honest in the 
circumstances ......... viz.. that the houses 
need reconstruction or that they (lands 
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lords) have the means to reconstruct 
them.” 

The analysis of the bona fides by the 
Supreme Court was thus two fold, name= 
ly, (a) the condition of the house and 
(b) the desire and the ability of the 
landlord to reconstruct it, 

19. In later rent control legisla- 
tions, we find that these two require- 
ments were separated into two. different 
grounds of eviction. It is essential, there- 
fore. to emphasise the difference between 
the old provision considered in 1962 Supp 
2 SCR 623 = (AIR 1963 SC 499) com- 
bining the requirements of the condi- 
tion of the house and the capacity of the 
landlord and the new provisions con- 
taining in Clauses (f) and (g) of the pro- 
viso to Section 14 (1). Under Clause (f) 
the necessity of making mere repairs is 
made a ground sufficient for the eviction 
of the tenant if the repairs cannot be 
carried out without the vacation of the 
premises. The reason is that the con- 
dition of the premises is “unsafe or unfit 
for human habitation”. It is because the 
condition of the premises has reached 
the extreme degree of deterioration that 
even the making of repairs would justify 
eviction under Clause (f). No question 
of a better economic use of the property 
or its development to increase its profita- 
bility to the landlord arises under Cl. (f). 

main consideration is safety and 
health of the occupants and incidentally 
improvement of the premises. These 
considerations are based partly on public 
interest or on the interests of the ten- 
ants and partly on those of the land- 
lords. For. poor tenants, particularly in 
slum areas, continue to live in premises 
even though they are unsafe or unfit for 
human habitation, The requirement 
under Clause (f) is, therefore, not main- 
ly of the landlord but usually is either 
of the tenant or is in public interest. 


iL. On the other hand, under 
Clause (g) the requirement is entirely 
of the landlord. Such requirement is 
considered sufficient for the eviction of 
the tenant because it is in public interest 
that the landlord should be allowed to 
develop his property and make it more 
profitable directly to himself and indir- 
ectly to serve public interest thereby, 
Increase in accommodation or 
modernising the plan of the building 
may give more profit to the landlord but 
would also serve the general interest. 
But the interest of the tenant of the pre- 
mises is hardly a relevant consideration 
under Clause (zg). Condition of the build- 
ing as being not too bad is a plea set 
up by the tenant in his own interest as 
he does not want to be disturbed. But 
the interest of the tenant is really to 
be considered under Clause (f) but hard- 
ly under Clause (g). It would obliterate 
the distinction between the two if the 
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interest of the tenant is given importance 
not only under Clause (f) but also under 
Clause (g). ; 


12. Clause (j) of the proviso fo 
Section 21 (1) of the Mysore Rent Con- 
trol Act. 1961, corresponds to Clause (g) 
of our Act while Clause (k) of. the 
Mysore Act corresponds to Cl. {9 
of our Act. After these two require 
ments were thus separately relegated to 
two separate clauses of the proviso. @ 
petition for eviction of the landlord 
under Clause (g) of the Act should be 
considered as concerned only with the 
requirement of the landlord for re- 
building the premises being bona fide. 
It cannot be taken to be concerned with 
the condition of the premises as that is 
a subject-matter of Clause (f). 2 


13. | When, therefore, the claims of 
a landlord for eviction of a tenant under 
Clause (f) of the proviso to Section 21(1) 
of the Mysore Act came up for construc- 
tion before the Supreme Court in 
Panchamal Narayan v, Basthi Venkatesha 
(1970) 3 SCR 734 = (AIR 1971 SC 942) 
the decision of the Court was expectedly 
different from the previous decision in 
1962 Supp 2 SCR 623 = (AIR 1963 SC 
499) which was based on a provision of 
Jaw which required both the condition 
of the premises as well as the capability 
of the landlord for re-building to be 
proved. On the analogy of the reason= 
ing in 1962 Supp 2 SCR 623 = (AIR 1963 
SC 499) it was argued by Shri Chagla 
before the Court at page °737 that the 
words ‘reasonably and bona fide requir~ 
ed by the landlord’ occurring in Cl, (jj 
of the proviso to Section 21 (1) of the 
Mysore Act must be interpreted to have 
reference to the condition of the build- 
ing and that these words have no re- 
ference to any intention of the landlord. 
It was argued that the mere fact that 
the landlord may bona fide and reason- 
ably entertain an idea of demolishing 
the building and reconstructing the same 
with a view to putting the property to 
a more profitable use after construction 
will not satisfy the requirements of the 
said clause. According to the learned 
counsel, the condition of the building 
must be such that it was immediately 
mecessary to demolish it. This argument 
was rejected by the Supreme Court in 
the following words :— 


“The requirement contemplated 
under Clause (i) of the proviso to sub- 
section (1) is that of the landlord and 
it does not have any reference to the 
condition of the building as such.” 

At page 738, the Court further observed 1 


"In considering the reasonable’ and 
bona fide requirement of the landlord 
under this clause, the desire of the 
landlord to put the property to a more 
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profitable use after demolition and Tes 
construction is also a factor that may be 
taken into account in favour of the land< 
lord. In our opinion it is not necessary 
that the landlord should go further and 
establish under this clause that the condi 
tion of the building is such that it re- 
guires immediate demolition, That the 
condition of the property may be such 
which requires immediate demolition is 
emphasized in CL (k) of the proviso, 
When such a specific provision has been 
made in Cl, (k), the condition of the 
building cannot come into the picture nor 
could it have been dealt with again in 
Clause (i. “So the requirement under 
Clause (i) is that of the landlord and 
a have any reference to the builds 


_.. 14. The above reasoning fully ap= 
plies to the present case. The pleading 
of landlord was specifically couched 
in the language of Clause (g) The 
learned Tribunal misconstrued the pleade 
ing to mean that the premises, according 
to the landlord. were “in dilapidated 
condition and required demolition”. The 
learned Tribunal stated that the lend« 
lord specifically alleged the condition of 
the building as dangerous and dilapi- 
dated requiring demolition. In fact, the 
landlord had gtudiously abstained from 
using the language of Clause (f) of the 
proviso to Section 14 (1). He did nof 
Say that the premises “have become un- 
safe or unfit for human habitation.” Tf 
the landlord wanted to carry out only 
repairs to the premises either to save his 
own property from deterioration or bes 
cause he was directed to do so by a 
public authority under the Slum Areas 
(Improvement and Clearance) Act, then 
he would be required to prove objectives 
ly the condition of the premises, His 
own desire or capacity to make the re- 
Pairs was not relevant. But the land- 
lord did not file the petition under 
Clause (f) at all. He did so under Cl. (g). 
He certainly pleaded that the premises 
were very old and dilapidated. But he 
did not say that this was the cause why 
they had to be demolished as was mis~ 
understood by the Tribunal. The reason’ 
for the demolition was the necessity of 
reconstruction. That necessity arose not 
only from the premises being old and 
dilapidated but also because they were 
“of old style.” The Landlord plans to 
demolish the old style one-storeyed house 
which is by no means a new house, The 
tenant himself had been residing in it 
from 1942. The house was constructed 
some years before that time As the 
landlord does not seek eviction of the 
tenant under Clause {Ð he does not have 
to prove that the premises were so old 
as to be unsafe or unfit for human habi- 
tation. On the contrary, it is the pur- 
pose of Clause (g) to enable the landlord 
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to improve and develop his .property 
further so as to make it more profitable 
to himself. In the particular case, the 
accommodation on the ground floor would 
be built and both in the modern style. 
This enables the landlord to claim the 
benefit of Clause (8). 


15. The learned Tribunal has not 
appreciated the difference between a 
sham or bogus sale which is no sale at 
all and a real sale which may be with 
some ulterior motive. The finding of the 
Controller that the present landlord has 
bought the house from the previous 
Jandlord and that he was not a benami~ 
dar for his predecessor meant that the 
gale was a real one. This finding is not 
econtroverted by the Tribunal. The Tri- 
bunal merely said that the sale transac- 
tion was “not genuine and was made 
with some ulterior motive.” This find- 
ing does not mean that the sale was not 
real. Further, a definition of “land- 
lord” in Section 2 (e) of the Act is “a 
person who, for the time being is receiv~ 
ing or is entitled to receive. the rent of 
the premises.” It is irrelevant for this 
definition whether in fact such a person 
fis also the owner of the property. The 
tenant had paid rent to this landlord and 
cannot dispute that-he is the landlord 
vis-a-vis the tenant. The tenant is fur- 
ther estopped under Section 116 of the 
Transfer of Property Act from disput- 
ing the title of the landlord. The mere 
fact that the present landlord paid only 
Rs, 30,000/- to purchase the house from 
his predecessor and that these Rupees 
30,000/- were also not paid in cash and 
were not withdrawn from the bank as 
had been stated by the landlord in the 
witness box does not mean that the pre- 
vious landlord continues to be the owner 
of the house. Unless the previous land- 
lord is the owner of the house, it can- 
not be argued that the present landlord 
is acting at the instance of his predeces- 
sor. The present lendlord has the means 
to reconstruct the house. ‘The previous 
landlord did not have the means and thi 
is why he has sold the house to the pre- 
sent one. Even if it is assumed that 
there is some arrangement ar understand- 
ing between the two (of which there is 
no proof on the record) still the ability 
to reconstruct the premises is to be 
viewed only in relation to the present 
landord. There is, therefore. no bearing 
of the fact that the house was bought 
by the present landlord either for a small 
consideration or for dubious considera- 
tion on the bona fides of the landlord 
under Clause (g). The learned Tribunal 
was not justified in holding to the con< 
trary. 

16. Similarly the fact that the 
previous landlord was unable to evict the 
tenant even after giving notices to i 
is also irrelevant, For. the fact cuts 
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both ways. It was precisely because he 
was unable to evict the tenant that he 
sold the house to the present landlord, 
There is no proof that the previous land- 
lord retained the ownership of the house 
and put up the present landlord merely 
as a camouflage, The observation of the 
Tribunal that the landlord’s plea that he 
had no other reasonably suitable resi- 
dential accommodation was false and 
fabricated is totally unwarranted. The 
landlord made no such pleading and if 
he said so in the evidence, such proof 
was unnecessary to prove his claim under 
Clause (g). 


17. Lastly, the two portions of 
the house are the main house and 
the garage and stores -behind the 
house. These two can certainly be 
reconstructed one after the other. This 
does not mean that the tenant does not 
have to vacate that portion of the house 
which is under reconstruction at a time. 
On the contrary, the plan of reconstruc< 
tion is that a basement is to be made 
under the ground floor, the height of the 
ground floor is to be reduced and a first 
floor is to be built on the top of it. While 
the existing house has got only old style 
rooms, the new plan will have a bigger 
dining-room ete. The life of the build- 
ing will be longer if a wholly new build- 
ing is constructed after demolition of the 
ground floor. There is no reason why 
the landlord should not prefer to build 
a construction which will have a longer 
life and submit himself to the disadvan- 
ree of keeping the existing ground floor 
and making a basement below it and a 
first floor above it and thus reduce the 
life of the building and also make a patch 
work with an old style ground floor and 
a new style basement and first floor, The 
tenant cannot, therefore, continue to ot- 
cupy either the main house or the back 
quarters at the very time either of them 
is being reconstructed. Of course, dur- 
ing the reconstruction of the main house 
the tenant can go into the back quarters 
and again shift to the main house when 
the back quarters are reconstructed, 


18. None of the reasons given by 
the learned Tribunal for reversing the 
decision of the Controller ean. therefore, 
stand scrutiny. On the contrary, the 
learned Tribunal has completely missed 
the meaning of Clause (g). It has con- 
fused its meaning partly with Clause (f) 
and partly with Clause (e) by importing 
the considerations of the condition of the 
house and the Jandlord having other rea- 
sonably suitable residential accommoda- 
tion without justification in construing 
Clause (g). Provisions similar to Cl. (g) 
are to be found in various other statutes 
passed by the State legislatures to con- 
trol eviction and rents of tenants. These 
also have been construed in the way- 
they have construed by the 
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Supreme Court in (1970) 3 SCR 734 = 
{AIR 1971 SC 942) and by me above. 
Many of such decisions have been review~ 
ed and the same conclusion reached by 
Venkatadri, J. in R. V. N. Chandrasekara 
Chetty v. ‘Kakcumani Adikesavalue 
Chetty’s Charities, AIR 1966 Mad 14. 


19. The appeal is, therefore, 
allowed. The order of the Rent Control 
Tribunal is set aside and that of the 
Controller is restored with the following 
further directions :— 

(1) The tenant shall have the option 
to be given to the landlord in writing 
in ten days from now whether he wishes 
to shift to the back quarters during the 
reconstruction of the main house and 
promises to shift back to the main house 
to allow reconstruction of the back 
quarters. If he does not exercise this op- 
tion, then he would be liable to be evi- 
cted totally from the whole of the pre- 
mises, 

(2) The tenant shall vacate the pre- 
mises, that is, either the main house or 
Do of the premises by Ist of May. 

vi 

(3) The landlord shall rebuild either 
the main house or the whole of the pre- 
mises in six months. If the tenant elects 
to shift to the back quarters. then the 
tenant shall be shifted back to the oan 
house after its reconstruction and 
landlord shall have three more manhe 
to reconstruct the back quarters. 


20. The tenant shall inform in 
writing to the Controller within ten days 
from now whether he elects to be placed 
in occupation of the premises after the 
reconstruction, If the tenant so elects, 
the Controller shall place the tenant into 
the possession of the premises after the 
reconstruction as stated above. 

21. Lastly, if the landlord fails to 
complete the reconstruction within the 
time stated above or if he fails to place 
the tenant in occupation of the premises, 
the Controller may, on the application 
made to him in this behelf, order the 
landlord to place the tenant in occupa< 
tion of the premises or to pay the ten- 
ant such compensation as the Controller 
thinks fit. In the circumstances, I make 
no order as to costs. 


Order accordingly. 





AIR 1973 DELHI 102 (V 60 C 30) 
MARDAYAL HARDY, C. J. AND V. S. 
DESHPANDE. J. 

Dewan Anand Kumar, Appellant YV. 
Union of India, New Delhi. Respondent. 


First Appeal No. 154 of 1967, D/- 4-1- 
1972, from decree of Jwalanath Verma, 
Addl, Dist, J. Delhi, D/- 14-4-1967. 


IP/JP/E934/72/MBR 


-D. Anand Kumar vy, Union of India ~~ 


ALE 


Index Note :— Land Acquisition Act 
(1894), Section 23 — The Government ac- 
quiring the land must pay market value 
on the basis on which a willing purcha- 
ser has to pay to a willing seller having 
due regard to development potentiality, 
neighbourhood of developed colonies and 
up-ward trend of the prices of plots in 
such colonies. AIR 1971 Delhi 257 and 
AIR 1967 SC 465 and AIR 1970 Bom 18, 
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489, Raghubans Narain Singh 
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_ cer Bangalore 22 
AIR 1939 PC 98 = 66 Ind App 104. 
Narayana Gajapatiraju v. Reve« 
nue Divisional Officer, Vizagapa~ ; 
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HARDAYAL HARDY, C. J.:— This 
First appeal arises from an award made 
by Shri J, N. Verma, Additional Dis- 
trict Judge Delhi on April 14, 1967 in 
Land Acquisition Case No. 870 of 1965. 
The appellant Dewan Anand Kumar was 
the owner of a plot of land bearing Field 
No. 640/151/1 measuring 30 Bhighas 10 
biswas and Field No, 205/1 min measur- 
ing 3 bighas 10 biswas. and a small por- 
tion of another field bearing No, 205/1 
min measuring 5 biswas, making a total 
area of 34 bighas 5 biswas. By a notifi- 
cation No. F.4(14)16-L.&H dated 7-3- 
1963, issued under Section 4 of the Land 
Acquisition Act, 1894, which will here- 
after be referred to as the Act, land 
measuring 84 bighas 1 biswas in the 
estate of Rajpur Chhawani was acquired 
for the planned development of Delhi. 
The acquired area included the land 
belonging to the appellant. 


2. The Land Acquisition Collec- 
tor as per award No. 1653, awarded com-: 
pensation to the appellant at the rate 
of Rs. 5,500/- per bigha for nehri and 
other kinds of land except 15 biswas in 
Field No, 205/1 min which was a pond. 
For that a rate of Rs. 4,500/- per bigha 
was allowed. The appellant claimed 
enhancement on the basis of the alleged 
market-value of land at the rate of 
Rs. 60/- per square yard and sought a 
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reference to be made to the District 
Judge which was heard by an Additional 
District Judge. 

3. The Union of India contested 
the claim of the appellant and that led 
to the framing of the following issue :—~ 

“To what enhancement in compensa- 
tion, if any, is the claimant entitled ?” 

4. In order to show higher valua- 
tion of his acquired land, the appellant 
produced copies of the sale deeds 
{Exts, 11 to 14 and 18) in addition to the 
copies of the Jamabandi (Ex. 15), a copy 
of the mutation (Ex, 16) and copies of 
judgments Exs. 17 and 19. Copies of the 
sale-deeds (Ext. 11 to 14 and 18) were 
produced to show rising trend in land 
prices in the neighbourhood of the ap- 
pellant’s land. The appellant also re- 
iied upon copies of the judgments (Exs. 
17 and 19) and on the copy of the muta- 
tion (Ex. 16). The Land Acquisition 
Collector however relied upon award 
No, 1552 although he did say that it was 
difficult to calculate as to what could 
be the market price of the appellani’s 
land ag no sale transaction of similar 
Jand in a similar situation was available 
for the years 1959. 1960, 1961 and 1962. 
He therefore adopted the rate given in 
Award No, 1552 in which the date of 
Section 4 notification was 25-8-1962 say- 
ing that the situation of that land and 
the land under acquisition was the same 
and accordingly a rate of Rs. 5,500/- for 
the acquired land was awarded except 
in respect of 15 biswas of land in Khasra 
No, 205/1 min which as said before, was 
a pond and therefore a rate of Rs, 4,500/- 
per bigha was awarded for that area. 

5. At the stage of reference the 
learned Addi. District Judge assessed 
the market-value of the appellant’s land 
at Rs. 11,000/- per bigha except for 15 
biswas area for which a rate of Rupees 
10,000/- per bighe was allowed. As a 
result, the appellant was awarded an 
additional. sum of Rs, 1,88,375/- for his 
acquired land plus Rs. 28,256.25 as sole- 
tium, making a total of Rs. 2,16,631.25 
with interest at six per cent per annum 
from the date the Collector entered into 
possession till payment was made, 

6. Aggrieved by the order of the 
Jearned Additional District Judge, the 
appellant has come to this Court and 

is prayer in appeal is that he is en- 
titled to an enhancement at a rate which 
is definitely more than Rs. 40/- per 
square yard. He therefore prays for the 
deficiency of Rs. 29/- per sq. yard being 
made up in his case, 


7. The Addl. District Judge had 
before him a copy of the Aks Shajra 
(Ex. R-5) which showed that Field No. 
§40/151/1 which measures 30 bighas 10 
biswas. abuts on a passage connecting it 
with G. T, Road, On the other side of 
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the G. T. Road there are Rana Partap 
Bagh Colony, Jain Colony and Delhi 
Electricity Supply Undertaking Colony. 
These colonies are fully developed with 
all the amenities, Exhibits A-1 to A-4 
which relate to sample sales in Rana 
Partap Bagh Colony showed that the 
land price in that colony ranged be-« 
tween Rs, 55/- per sq. yard and Rs, 87/- 
per sq. yard from 1957 to 1961. The 
market-price of the land assessed in 
Ex, A-9 which is a copy of the judgment 
under Land Acquisition Case No, 28 of 
1958. is Rs, 8,550 sq. yard es on 26-7+ 
1957. The land involved in that judg- 
ment is contiguous to the appellant’s 
land with this difference that the appel- 
lant’s land abuts on a passage connect- 
ing it with G, T. Road whereas the es 
covered by Ex. A-9 abutted on the G, 
Road itself, 

8. The judgment (Ex. A-9) is 
however of no use in the present case 
as it relates to market value of the land 
on 26-7-1957. Meanwhile there is evi- 
dence to show that the prices have been 
steadily rising from 1955 to 1963. The 
market-price of Field No, 93 was asses- 
sed at Rs. 10.758/- per bigha as on 26-10- 
1961 vide copy of the judgment Ex. A-7. 
This field was purchased by Sham Singh 
the claimant in that case on 26-9-1961, 
at a public auction held by the Ministry 
of Rehabilitation for Rs. 24 ,200/-. The 
purchaser however paid the price part< 
ly in cash and partly by adjustment of 
displaced persons’ claim. The market 
price of the displaced persons’ claims 
was 12 annas per compensation rupee in 
1960. The true price of Field No. 93 
was therefore reduced to Rs, 19,995/- as 
remarked by Shri Hans Raj Additional 
District Judge at page 3 of Ex, A-7, 
Field No, 93 abutted on the G. T. Road 
whereas the appellant’s land is on a pas- 
sage connecting the same with that road. 
The purchase however relates to the 
period September 1961 and it is the case 
of the appellant that since then there 
has been considerable rise in the market 
Price of the land. 

9. The Land Acquisition Collec« 
tor also turned to award No, 1552 in 
which the date of notification under 
Section 4 was 25-8-1982. The award 
related’ to 70 Bighas of land in this very 
village in which the appellani’s land is 
situated. and in which a rate of Rupees 
5,500/- per bigha was given. According 
to the Land Acquisition Collector, the 
Situation of that land and the land under 
acquisition was the same. In the opi- 
nion of the Collector there was not much 
rise_in the price of un-developed lands 
in Delhi after the issue of notification of 
13-11-1959. He therefore considered the 
tate of Rs, 5,500/- per bigha for nehri 
and other kinds of land to be reasonable 
on 27-3-1963. The Additional District 
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Judge did not agree with the Collector 
and was definitely of the opinion that 
there had been a steady rise in land 
prices between the years 1959 and 1963. 

10. The Addk District Judge also 
took the view that the appellants land 
fs surrounded by fully developed colo« 
nies on all sides and as'such it has a 
potential value and adaptability for 
building purposes. Taking into conside~ 
ration the situation and condition of land 
and its proximity to the G., T. Road and 
the availability of all the amenities of 
life in close proximity to the fully 
developed colonies and the rising trend 
in land prices in the locality preceding 
7-3-1963, the Additional District Judge 
was of the view that the market price 
of the appellants land should be asses+ 
sed at Rs. 11,000/- per bigha. 


1i. On behalf of the Union of 
India, Exhibits R-1, R-2 and R-4, copies 
of mutations and a copy of the judgment 
(Ex. R-3) were produced. The land 
covered by Exs. R-1. R-2 and R-4 is 
shown in blue in the copy of the Aks 
Shaira (Ex. R-5). These lands were far 
away from the appellant’s land and fur- 
nished no basis for assessing the marke? 
price of that land. Ex, R-i relates to 
the sale of land at Rs. 3,508.80 per bigha 
as on 1-9-1960. The entry shows that 
the seller was not in possession of the 
sold area and was thus not in a position 
to deliver possession of the same to the 
purchaser. The land covered by Ex, R-2 
‘was sold on 31-12-1959 at the rate- of 
Rs. 5,667/- per bigha. Ex. R-4 related 
to the sale of land on 29-5-1961 at the 
rate of Rs. 2,917/- per bigha. The seller 
was a widow and was not in possession 
of the sold area and thus could not deli- 
ver possession of the same to the pur- 
chaser. Exhibit R-3 is a copy of the 
judgment in Land Acquisition Case No. 
404 of 1963. The claim for enhancement 
in regard to Field No. 517/70 covered by 
Ex. R-3 was rejected because the field 
was purchased by the claimant himself 
at a public auction for Rs. 1,500/- on 6-6- 
1958 from the Custodian of Evacuee 
Property. We are convinced that in 
that view of the matter the learned Ad- 
ditional District Judge was fully justi- 
fied in rejecting the evidence that was 
placed before him on behalf of the res+ 
pondent, 


12. The question however is 
whether the market rate of Rs. 11.000/- 
fixed by the Additional District Judge is 
proper having regard to the situation of 
the appellants land and whether it 
calls for further enhancement, 


13. Counsel for the appellant in- 
vited our attention to Land Acquisition 
Case No. 28 of 1958 decided by Shri 
Gurbachan Singh, Additional District 
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Judge Delhi on 27-2-1961 where an area 
measuring 82 bighas 17 biswas of land 
situated at Village Rajpur Chhavni was 
acquired by the Government for con= 
struction of houses for the Delhi State 
Government Employees’ Co-operative 
House Building Society. The notifica- 
tion under Section 4 was issued in the 
year 1956 and a declaration under S, 6 
was issued on 26-7-1957. The Land Ac+ 
quisition Collector fixed the market price 
of land at a flat rate of Rs. 3,500/- per 
bigha in addition to payment for cer< 
fain super-structures ete, The Additional 
District Judge enhanced the compensas 
tion to Rs. 8.50 per sq. yard, 


14, The argument advanced by. 
the learned counsel for the appellant 
was that if the appellant’s land was at- 
quired in 1955 then on the basis of 
Ex, A-9 he would have been allowed at 
least Rs, 10/- per sq, yard for the basis 
on which the Additional District Judge 
assessed the market value of the land 
at Rs. 8.50 per square yard was given 
by him as under:— 


`. “It is stated by Ram Kishan Jain, 
P. W. 3. who is the Secretary of the 
D. L. F., who developed Rana Partap 
Bagh Colony thet in these days 35 pet 
cent area was consumed by roads etc, 
and that development charges amounted 
to Rs. 4/8 to Rs. 5/- per sa. yard, Ag- 
cording to these calculations, if there is 
plottable area 1000 sa. yards, area of 
the plots will be 650 square yards. The 
price of these 650 square yards at Rupees 
22.10n.p per square yard could come 
to Rs. 14,365/4, In this amount is in« 
eluded the sum of Rs. 5.000/- as develop= 
ment charges at the rate of Rs. 5/- per 
square yard, Thus the net balance res 
mains Rs. 9,365/-. Out of this is to be 
deducted the brokerage. interest on in- 
vestment during the time all the plots 
are sold etc. which I assess roughly at 
Rs, 865/-. Thus the net price of 1,000 
square yards would be Rs, 8,500/- or at 
the rate of Rs. 8.50 per square yard.” 


The case went up in appeal before the 
Punjab High Court (being Regular First 
Appeal No, 9-D of 1961) which was dis- 
posed of on April 29, 1964. The Divi- 
sion Bench consisting of D. K. Mahajan 
and S. K. Kapur. JJ. approved the basis 
adopted by the District Judge and ob« 
served :—~ 


“The next contention has been con- 
eentrated on the value of the Rana 
Partap Bagh Colony in respect of which 
about 26 sale deeds of small plots of land 
have been produced. The apnellant’s 
learned ‘counsel has levelled his criticism 
against these sale deeds on the ground 
that being small plots their price cannof 
serve as a safe and valuable guide for 
fixing the value of a big area like the 
one with which we are concerned, It 
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is undoubtedly true that normally speak~ 
ing sales of small areas of land do fetch 
e higher price than a large area form- 
ing subject-matter of one sale, but, at 
the same time, it is noteworthy that 
when a big plot is converted into small 
ones, a plot of area is left out. as it must 
mecessarily be left out, for the purpose 
of developing the colony. Im the case 
fn hand the Court below has dealt with 
the instance of the Rana Partap Bagh 
Colony in a very satisfactory manner 
and has come to the conclusion that on 
this basis the price would come te 
Rs. 8.50 n. p” 


Counsel for the appellant contended 
that the Division Bench had approved 
the basis of plotted area of the land in 
that case and therefore Exs, A-1 to A-4 
on which the appellant in the instant 
case placed reliance, had to be taken into 
account. Ex, A-4 relates to the sale of 
plot of land measuring 233.33 sq, yards 
on 10-9-1957 for Rs. 12,833/- at the rate 
of Rs. 55/~ per sq. yard. Another plot 
of land measuring the same area was 
covered by Ex, A-3 and was sold on 
fl-4-1952 for Rs, 13,998/~ at the rate of 
Rs, 60/- per sa. yard. Yet another plot 
of land with an area of 116.6 sq. yards 
which was covered by Ex. A-2 was sold 
on 27-2-1959 for Rs. 8,162/- at the rate 
of Rs. 70/~ per square yard. Another 
plot of land measuring 181.8 sq. yards 
covered by Ex. A-1 was sold on 21-8- 
1961 for Rs. 16,000/- at the rate of 
Rs, 87/~ per sa. yard, All these plots 
were in Rana Partap Bagh Colony not 
far away from the appellants land and 
the sales of these plots showed that 
there hed been appreciable increase in 
d ee prices in this locality from 1957 
» 1961. 


fo 

. I5 The argumen? advanced on 
behalf of the appellant was that his land 
was surrounded by developed colonies. 
To the north-east of this land there is 
the Gupta Colony while to the north 
there is the New Gupta Colony. To the 
west there is the Delhi Transport ‘Under~ 
taking Colony and the Delhi State Em- 
ployees Colony. In between the Delhi 
Transport Undertaking Colony and Delhi 
State Employees Colony there is Grand 
Trunk Road and to its south-west there 
fis the Rana Partap Bagh Colony while 
to the south there is the Jain Colony 
and Delhi Electricity Supply Undertak- 
ing Colony. To the south-east there is 
the village Rajpur Chhavni and an ap- 
proach road which ig stated to be 30 
feet wide, takes off from Grand Trunk 
Road and joins the appellant’s land. 


16. In these circumstances, it was 
urged that the appellant’s land had vast 
potentiality and could be developed into 
a colony where the plotted area could 
fn no case be less than 60 to 65 per cent 
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of the gross area, The value of small 
plots of land in these developed colo- 
nies, particularly in Rana Partap Bagh 
Colony. was therefore of great signifi- 
cance. It not merely showed the rising 
trend in prices from 1957 to 1961 but 
also showed that even if half of the land 
was to be left for common purposes and 
a sum of Rs, 8/~ per square yard was 
taken towards the development and a 
further amount of Rs. 1.50 per sq. yard 
on account of other expenses in getting 
the plan sanctioned from the Municipal 
Corporation, the market value of un- 
developed land in the area could in no 
case be less than Rs, 40/~ per sa. yard 
in the year 1963.. 

_ 1% Counsel for the appellant also 
drew our attention to a recent decision 
of a Division Bench of this Court in 
Madan Mohan Manahar Lal v. Union of 
India, (AIR 1971 Delhi 257). The land 
in that case measured 50 bighas 19 bis- 
was and was situated in village Sadhora 
Kalan. In Aks Shajra (Ex. R-5) that 
land is shown as situated to the west of 
Rana Partap Bagh Colony and is along 
the railway track, While dealing with 
the market-price of that lend, the 
learned Judges observed :— 

“As stated earlier the Rana Partap 
Bagh Colony had been fully developed 
by 1956 and it is in evidence that all the 
plots therein had sold by that 
year. On the one hand is the land of 
the proposed Sangham Park Colony 
where no development had taken place 
by reason of the acquisition notices and 
on the other are the lands in Rana Par- 
tap Bagh Colony where development 
had taken place a Jong time back and 
houses had been constructed. Accord- 
ing to the Supreme Court decision re- 
ferred to earlier, the existing condition 
of the land has to be taken into conside- 
tration along with its potential possibili- 
ties when laid out in its most advantage- 
ous manner in fixing the market value 
which a willing purchaser would pay to 
a willing seller. There is no doubt that 
a willing purchaser will pay a higher 
price for land in a colony which has not 
only been fully developed but where 
houses have been constructed at the 
time of his purchase than for land which 
is still undeveloped and which has only 
a potentiality of development into a resi- 
dential area. Even though these sales 
and resales in Rana Partap Bagh Colony 
show a rising trend in the price of land, 
the percentage of rise in Rana Partap 
Bagh Colony cannot apply to the pro- 
posed Sangham Park Colony where no 
development had taken place and where 
there had been no change in its shape 
since 1958. In our opinion, it will be 
reasonable to assess the rise in prices of 
un-developed land between February, 
1960 and June 1961 on the same basis as 
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the rise in prices of un-developed land 
between June to December 1958 and 
February 1960 which has been assessed 
by us earlier at Rs, 2,500/- per bigha. 
On this basis the rise in prices between 
February 1960 and June 1961 would also 
be at the rate of Rs, 2,500/- per bigha 
and therefore the market price of un- 
developed land in June 1961 would be 


Rs. 15,500/- per bigha.” . , 
Learned Judges were right in sayng 
that the sales and re-sales in Rana Par- 
tap Bagh Colony showing a rising trend 
in prices did not apply to Sangham Park 
Colony where no development had taken 
place and there had been no change in 
the shape of the land since 1958. The 
same applies to the appellants land 
where even a lay-out plan had not been 
prepared. But when there is a fairly 
large pocket of undeveloped land which 
is surrounded on all sides by developed 
colonies and since 1957 there is an ap- 
preciable rise in the plotted area of 
developed Jand the market price of un- 
developed land cannot remain un-affect- 
ed. The rise may not be as steep as in 
the case of developed land; but there 
has to be some rise. In Madan Mohan’s 
ease, AIR 1971 Delhi 257 the learned 
Judges assessed the increase in prices 
between February 1960 and June 1961 at 
the rate of Rs. 2,.500/- per bigha in the 
case of un-developed land. The only 
question is the extent of rise in the case 
of appellants land upto March 1963. 

18. On behalf of the respondent 
Shri Dipak Choudhry argued that after 
13-11-1959 when a notification under 
Section 4 was issued by the Govern- 
ment about the acquisition of 34000 acres 
of land. the land prices became stable 
and there was not much increase In the 
prices of un-developed land. In 1961 
there was yet another notification about 
acquisition of further 16000 acres of 
land. The prices in 1959 and 1961 
should therefore be taken as represent- 
ing the correct measure of market prices 
of land in the year 1963. There can be 
no doubt that one of the effects of the 
blanket notifications issued by the Gov- 
ernment in the years 1959 and 1961 was 
to stop private transactions of sale in 
un-developed land in the territory of 
Delhi and that is why no sale transac- 
tions of similar lands in similar situations 
were available in 1959, 1960. 1961 and 
1962. But it was laid down by the Privy 
Council in Narayana Gajapatiraju v. 
Revenue Divisional Officer, Vizagapatam, 
(AIR 1939 PC 98) ;— 


“The compensation must be deter- 
mined by reference to the price which 
a willing vendor might reasonably ex- 
pect to obtain from a willing purchaser. 
The disinclination of the vendor to part 
with his land and the urgent necessity 
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of the purchaser to buy must alike be 
disregarded. Neither must be considered 
as acting under compulsion. This is 
implied in the common saying that the 
value of the land is not to be estimated 
at its value to the purchaser. But this 
does not mean that the fact that some 
particular purchaser might desire the 
land more than others is to be dis- 
regarded. The wish of a particular pura 
chaser, though not his compulsion, may 
always be taken into consideration for 
what it is worth. To say that it is the 
value of the land to the vendor that 
has to be estimated is however not in 
strictness accurate. The land for in- 
stance, may have for the vendor a senti- 
mental value far in excess of its ‘market 
value’. But the compensation must not 
be increased by reason of any such con- 
sideration. The vendor is to be treated 
as a vendor willing to sell at ‘the market 


The Supreme Court in Raghubans Narain 
Singh v. Uttar Pradesh Government 
{AIR 1967 SC 465) followed the same 
principle and it was observed :— 


“Market value on the basis on which 
compensation is payable under Section 23 
of the Act means the price that a will- 
ing purchaser would pay to a willing 
seller for a property having due regard 
to its existing condition, with its exist- 
ing advantages. and its potential pos- 
sibilities when leid out in its most ad- 
vantageous manner, excluding any ad- 
vantages due to the carrying out of the 
scheme for the purposes for which the 
property is compulsorily acquired.” 
The existing condition of the appellant's 
land at the time of notification under 
Section 4 of the Act was such that it 
was a barren piece of land, but it had 
potential possibilities when laid out in 
an advantageous manner as a residential 
colony and there was also no doubt that 
the prices in the area were rising from 
1957 onwards. It is also true that after 
the blanket notifications of 1959 and 1961 
there were no private transactions of 
sale. But during the years 1959 to 1963 
the prices of plots in developed colonies 
showed a tremendous up-ward trend and 
that had its effect on undeveloped land 
in the neighbourhood of developed colo- 


nies, 

19. It is in that light that one has 
to consider the market-value of the ap- 
pellant’s land. The appellant could nof 
possibly sell his un-developed land to 
the public but when the Government ac- 
quired the land it knew that it was laid 
out in the most advantageous manner as 
a residential colony. It had all its exist- 
ing advantages and potential possibili- 
ties. The Government as the only buyer 
could not take advantage of its position. 
It had to pay the proper market value 
and if prices have been rising since 1957 
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or 1959 onwards there is no reason why 
they would not have risen further if the 
blanket notifications had not been issued. 
If the criterion laid down by the courts 
is the price which a willing purchaser 
has to pay to a willing seller, then the 
Government has to be put in the posix 
tion of a willing purchaser and it must 
pay market value on that basis. 


20. Counsel for the appellant also 
invited our attention to a decision of the 
Supreme Court in M/s. The All India Tea 
and Trading Co. Ltd. v. Collector of Dar- 
rang, (AIR 1971 SC 1253) where the 
land which was the subject-matter of 
acquisition was situated in a locality 
which was developed and where steady 
increase in prices was taking place. The 
Supreme Court observed that the High 
Court was in error in not taking into 
consideration the evidence relating to 
the gradual rise in prices in the area 
since 1950, 


21. Our attention was also drawn 
to a Bench decision of Bombay High 
Court in Chatusshakhiya Brahmavrinda 
Gayarana Trust v. Union of India, (AIR 
1970 Bom 18) where it was said that if 
building activity and consequent deve- 
lopment goes on the Jand near. or round 
about the acquired land, the building and 
development potentiality of the requisi- 
tioned and subsequently acquired d 
in question would also increase and there 
would be a consequent rise in the mar- 
ket price thereof in spite of the fact that 

e lands remain unbuilt or undeveloped 
because of the continued requisition. 
This authority also supports the view 
we have taken that when there is a 
rise in the prices of developed land. 
there is a consequent rise in the market 
price of undeveloped land near or round 
about the developed land, 


22. The next case cited on behalf 
of the appellant was a decision of Mysore 
High Court in T, Adinarayana Setty v. 
Special Land Acquisition Officer. Banga- 
lore, (AIR 1954 Mys 71) where in as- 
sessing compensation for the acquisition 
of land the lay out of which was sanc- 
tioned. 25 per cent of the area was ex- 
cluded as an area earmarked for roads 
and drains. It was argued that in the 
present case also if the land is allowed 
to be developed into a residential colony 
not more than 25 per cent of area would 
be excluded as earmarked for roads and 
drains. We have perused the Mysore 
judgment; but it appears to us that in 
that case there was no mention of other 
open places like parks, clubs and other 
amenities which are necessary for the 
purpose of development of a colony in 
Delhi. The contention of the claimant 
in that case was that reservation of more 
than a sixth of the total area was un- 
reasonable while the respondent had set 
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apart more than 60 per cent of the area 
for the construction of drains and roads. 
On a consideration of the evidence o 
the engineer, the High Court held that 
the minimum percentage of the area as 
stated by the engineers of the Corporation 
itself was 25 per cent, 


23. Apart from the fact that we 
are not concerned in this case with de- 
veloped land as such, we have made use 
of the documents relating to sale and 
re-sale of developed land only for the 
purer of considering the rise in prices. 

In the absence of evidence, we tannot 
hold that only 25 per cent of the area 
should be left for roads, drains and 
other amenities required for a residential 
colony in Delhi, 


24, Counse] for the appellant last« 
Ty argued that in Madan Mohan’s case, 
AIR 1971 Delhi 257 where the notifica- 
tion under Section 4 was issued on De- 
cember 9. 1958, the learned Judges en- 
hanced the compensation to the tune of 
Rs. 15.500/- per bigha. It was urged 
that the land in that case suffered from 
a serious handicap. It was alongside 
the railway tract and was near the only 
developed colony of Rana Partap Bagh. 
It is true that the owner of the land had 
prepared a lay-out plan for a residential 
colony; but that did not make much 
difference for the lay-out had not been 
approved. In the present case, the ap- 
pellant’s land was surrounded by seve- 
ral colonies. The moment it was decid- 
ed to develop the land, the cost of deve- 
lopment and other amenities would be 
less as the roads and drains would he 
easily connected with the roads and 
drains of developed colonies and would 
cost less. Its remoteness from the rail- 
way track would also make the life in 
the colony free from disturbances. The 
notification under Section 4 was issued 
in this case in March 1963 as against 
the notification in Madan Mohan’s case, 
AIR 1971 Delhi 257 which was issued in 
December 1958. In between there has 
been some increase in the prices of land, 


25. Keeping all these facts in 
view, we are of the opinion that the en- 
hancement in the present case should be 
to bring the market price upto the level 

of Rs. 16,000/- per bigha in the case of 
nehri and other land as against Rupees 
11,000/- per bigha allowed by the Addl. 
District Judge The enhancement in 
the case of 15 biswas out of field No. 
205/1 min will be Rs. 15.000/- per bigha. 
The appellant will also be awarded 15 
per cent solatium on the enhanced 
amount in addition to what was allowed 
by the Addl, District Judge, He will 
have interest at the rate of six per cent 
per annum from the date the Collector 
entered into possession till payment is 
made, The appellant will also have his 
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costs of this appeal, The appeal is dis- 
posed of accordingly. 
Appeal allowed, 
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RAJINDER SACHAR, J. 
Balkishen Gulzari Lal, Petitioner v, 
Panna Lal Sud and others. Respondents. 
Re C. W, No. 668 of 1969, D/- 14-12+ 
71, 


(A) Arbitration Act (1940), S. 14 (2) 

-— Application to direct the arbitrator to 

re the award — Art, 119 of Limitation 

applies — (K-Ref:-- Limitation Act 
Gans Art, 119). 


It cannot be said that Article 119 
of the Limitation Act does not apply to 
an application to direct or compel the 
arbitrator to carry out his obligation 
under Section 14 (2) of the Arbitration 
Act. 

If the party requests the arbitrator 
fo file the award and the arbitrator 
chooses to file the award no period of 
limitation is provided for and the same 
ean be done by the arbitrator himself 
at any time. But if after the party had 
asked the arbitrator or even asking him 
wants the court to direct him to file the 
award. it is incumbent on him to move 
an application to the court to make the 
said order. It is this application which 
is made to the court to direct the arbi- 
trator to file the award to which Art. 119 
of the Limitation Act applies. The par- 
ties can ask the arbitrator to file the 
award but it must see to it that if the 
award is not filed by the arbitrator 
within 30 days it must move an appli- 
cation to the court for a direction to the 
arbitrator to file the award. AIR 1945 
Bom 417 and AIR 1963 All 602, Rel, on. 

(Para 8) 

(B) Constitution of India, Art, 226 
«- Mandamus — Writ for — Arbitrator 
appointed under Arbitration Act (1940) — 
Not amenable to High Court’s jurisdic- 
tion under the Article — Writ cannot 
jssue. 

The writ of mandamus does nof 
issue to a private individual and only 
issues to a person directing him to do 
a particular thing specified in the order 
which appertains to his office and is in 
the nature of public duty. Before there- 
fore, a writ of mandamus can issue, it 
must be shown that the authority to 
which a writ is directed is under a 
statutory duty to perform an act. the 
performance of which it is sought by the 
issuance of writ. 


An arbitration is an arrangement 
for investigation and determination of a 


JP/JP/F473/72(MLD © 


Balkishen v, Panna Lal 


ALR 
matter between the contesting parties by, 
one or more unofficial persons chosen by. 
the parties. Such an arbitrator appoint« 
ed under the Arbitration Act is a pri- 
vate arbitrator. It cannot be said thaf 
fust as writ can issue to an arbitrator 
under the Industrial Disputes Act simi- 
larly a writ can issue to an arbitrator 
who is governed by the Arbitration Act, 
A writ can issue to an arbitrator ap- 
inted under the Industrial Disputes 
Act because an arbitrator under the 
Industrial Disputes Act is a statutory. 
arbitrator. Merely because the courts 
bave been given power under the Arbi- 
tration Act to deal with the arbitrator 
or his award does not mean that the 
arbitrator is a statutory arbitrator 
in the sense of being a public body to 
whom either the arbitration has neces 
sarily to be referred to or in the sense 
that his award by itself has been given 
a finality and recognition by a statute, 
Thus. the arbitrator appointed under 
fhe Arbitration Act, 1940, is not amen= 
able to the jurisdiction of High Court 
under Article 226 and therefore a wrii 
cannot be issued. The fact that the peti- 
tioner might have debarred himself be- 
cause of limitation to move the court 
to give him relief, does not entitle him 
to invoke the jurisdiction of this court 
against an arbitrator who is no more than 
a private person, (Paras 9, 12, 13} 


Cases Referred: Chronological 


(1971) C. R. No. 276 of 1968, D/« 
15-9-1971 (Delhi), Moti Ram V, 
Mangal Singh 8 

AIR 1970 Madh Pra 63 = 1969 
MPLJ 611, Pon renhed Colliery 
Mazdoor Sangh v. F. Jeejeebhoy 5 

AIR 1963 SC 874 = 1963-2 SCR 
208, Engineering Mazdoor Sabha 
v. Hind Cycles Ltd. 

AIR. 1963 All 602 = 1963 All LJ 


Paras 


AIR 1963 Punj 472 = 1963 Cur LJ 
232, Rohtak Delhi Transport 
(P) Ltd. v. Risal Singh B 

AIR 1960 SC 629 = 1960-2 SCR 
a Champalal v, Mst. Samrath~ 


AIR 1960 Bom 91 = 61 Bom LR 

1195, M/s. Francesco Corsi v, 

M/s. Gorakhram Gokalchand 8 
AIR 1957 SC 529 = 1957 SCJ 489, l 

Sohan Lel v, Union of India 12 
AIR 1955 SC 233 = 1955 SCR 

1104, Hari Vishnu Kamath v. 

Ahmad Ishaque 5 
1953-1 All ER 327 = 1953-1 QB i 

704, R. v. Disputes Committee of 
National Joint Council for 

the Craft of Dental Technicians 10 
AIR 1945 Bom 417 = 47 Bom LR 

317, Jayantilal Jamnadas v, 

Chhaganlal Nathoobhai 8 





M973 


5. N. Marwah, for Petitioner; Veda 
Nyasa with J. K. Kohli and Balbir Singh, 
for Respondents Nos. 1 and 2, Respons 
dents Nos. 3 and 4 in person. 


ORDER:— The main question that 
arises for determination in the present 
petition is whether the arbitrator to 
whom private reference is made by a 
written agreement is amenable to the 
flurisdiction of this Court under Artis 
cle 226 of the Constitution, 


2. The petitioner and respond= 
ents 3 and 4 are real brothers, Respond« 
ent No. 1 is cousin brother of the peti- 
tioner and respondent No, 2 is son-in« 
aa of Atma Ram who is petitioner’s 
unc. e 


3. The petitioner and his brothers, 
respondents 3 and 4 were doing busi- 
mess in partnership with respondent 
No, 2 under the name and style of 
‘Bags and Cartons’. The petitioner and 
respondent No. 2 were also carrying on 
business of Pioneer Paper Projects. Dis« 
putes having arisen between the peti- 
tioner and respondents 2. 3 and 4, they 
entered into two agreements to refer the 
disputes to the sole arbitration of res- 
pondent No, 1. Respondent No, L gave 
one award dated 15th November, 1968, 
fn respect of and in connection with both 
the arbitration agreements. It is admit= 
ted by the _ petitioner in the rejoinder 
dated 28-10-1969 which he filed in reply 
to counter-affidavit dated 20th Septem=- 
ber, 1969, that the petitioner as well as 
other parties to the arbitration agreement 
were notified about the making of the 
award and signed copies of the award 
were also given on the same date. The 
petitioner’s allegation, however, is that in 
spite of his approaching respondent No. 1 
to get the entire award implemented by 
respondents he has been put off on one 
excuse or other and only part of the 
award has been implemented. It is also 
alleged that the petitioner requested res- 
pondent No. 1, arbitrator to file the 
award and the arbitration record in 
Court to enable him to take such fur~ 
ther action thereof as permissible in law. 
But respondent No, 1 has not acceded to 
this request. It has also been alleged 
that the petitioner sent a letter dated 
26-5-1969 to respondent No, 1 asking him 
to file the award on his behalf but no 
action has been taken. It is alleged that 
respondent No. 1 at the instance of res< 
pondent No, 2 has refused to carry out 
his legal obligation which is cast upon 
him under the provision of Arbitration 
Act and the refusal of respondent No, 1 
ig mala fide and against the legal obliga- 
tion under the law. It has also been 
stated that the limitation for the filing 
of the application under Section 17 of 
the Arbitration Act in Court has already 
expired and. therefore, the writ peti- 
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tion is the only remedy available to him. 
A writ in the nature of mandamus is 
sought directing respondent No. 1 to file 
fn the Delhi High Court the original 
award and the depositions and docu- 
ments proved before him including the 
original arbitration agreements dated 
8-10-1968 and 2-11-1968, 


4. Return has been filed by the 
respondents. The allegation of con- 
spiracy and coercion between respondent 
No. 1 and others has been denied. If 
is also denied that the respondents have 
not carried out or implemented their 
obligation under the law. It is main- 
tained that the petitioner has no right 
and that his grievance is not genuine. 

5. __A rejoinder was also filed by, 
the petitioner in which details have been 
mentioned as to and in what manner 
the award has not been implemented. 

6. I am not referring to these 
various allegations and counter allegations 
on merits ‘because they have no rele« 
vance for the purpose of deciding the 
petition before me, Preliminary objections 
have been taken by the respondents and 
as the writ petition must fail on these, 
it is not necessary to deal with the rest 
of the allegations in the petition, 

- _ The main objection taken is to 
the maintainability of the writ petition. 
The argument in short is that as the 
matter was referred to the arbitration of 
respondent No, 1 who is a private arbi- 
trator no writ under Art, 226 of the 
Constitution lies against a private arbi- 
trator and the relief of asking a writ of 
mandamus or any other appropriate writ 
fs mis-conceived, 


8. Another preliminary objection 
taken is that there was no ground to 
invoke the extra-ordinary jurisdiction of 
this Court (under?) Art. 226 of the Con- 
stitution when the writ has been filed 
late deliberately. It is admitted by the 
petitioner that the arbitrator notified the 
making of the award and even signed 
copies of award were given on the date 
of announcing of the award. The peti- 
tioner had 30 days under Art. 119 of 
the Limitation Act. 1963 to move the 
Court for filing in Court of the award. 
This admittedly he did not do. It is nof 
mecessary to determine the reason why 
the petitioner did not do so. He has 
alleged that the respondents acted in a 
devious manner and by that impression 
kept him away from moving the Court. 
This allegation of course has been deni~ 

by the respondent. It is not neces< 
sary for me to give any finding as to 
which of the allegations is correct, be- 
cause I am only concerned with the fact 
that the petitioner admittedly did not 
move the Court within 30 days as pro- 
vided in Art. 119 of the Limitation Act. 
Mr, Marwah learned counsel for the 
petitioner, contends that Section 14 of 
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the Arbitration Act, 1940 provides that 
the arbitrator shall, at the request of 
any party to the arbitration agreement or 
any person claiming under such party or 
if so directed by the Court and ‘upon 
payment of the fees cause the award to 
be filed in Court. According to the 
learned counsel no limitation is provided 
under Section 14 (2) of the Arbitration 
Act. The petitioner has. according to 
the learned counsel, called upon the 
arbitrator to file the award in Court 
(contd, on col. 2) 
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which he has refused and therefore the 
petitioner can ask for a writ of manda~ 
mus directing the arbitrator to file the 
award as required by Section 14 (2) of 
the Arbitration Act. This argument as« 
sumes as if there is no period of limitas 
tion provided for an application to be 
made by a party to compel the arbitra< 
tor to file the award. In my view this 
contention is based in a complete mis< 
conception of the scope of Section 14 of 
the Arbitration Act. Article 119 of the 
Limitation Act, 1963 reads as follows:— ' 








Description of Period of Time from which period 
application. Limitation. gins to run. 
19 under the Arbitration Act, 1940. 
alfor th: filiag in Court of an Award. Thirty days. The date of service of the notice of the 


(b) for setting aside an award or 
getting an award remitted for 
reconsideration. 


Thirty days. The 


making of the award. 
date of. service of the notice of the 
filing of the award. 





Clause (a) of this Article corresponds to 
Art, 178 of the Limitation Act. 1908 and 
Clause (b) corresponds to Art. 158 of 
said Act. The period of 90 days provid- 
ed by Art. 178 has been reduced to 30 
days in the present Article i.e. Art. 119 
of the Limitation Act, 1963. According 
to Clause (a) of Art. 110 therefore, a 
party has to apply within 30 days from 
the date of service of the notice of the 
making of the award for filing in Court 
of an award. Admittedly the petitioner 
was served with a notice of making of 
the award on 15-11-1968. He. therefore 
had 30 days within which to file an ap- 
plication for the filing in Court of an 
award. Sub-section (2) of S. 14 of the 
Arbitration Act casts a duty upon the 
arbitrator to cause an award or a signed 
copy of it to be filed in the Court under 
the circumstances mentioned in that sec- 
tion. If the arbitrator himself files the 
award in the Court, Art, 178 of the 
Limitation Act, 1908 is not applicable as 
the said Article has been held to be ap- 
plicable only where a party applies and 
not to the filing of the award by the 
arbitrator—See Champalal v. Mst. Sam- 
rathbai, (AIR 1960 SC 629) vide sub-sec- 
tion (2), therefore, if the party requests 
the arbitrator to file the award and the 
arbitrator chooses to file the award no 
period of limitation is provided for and 
the same can be done by the arbitrator 
himself at any time: see Moti Ram v. 
Mangal Singh etc. C, R. No. 276 of 1968 
decided by me on 15-9-1971. But if after 
the party had asked the arbitrator or 
even asking hi wants the Court to 
direct him to file the award, it is incum- 
bent on him to move an application to 
the Court to make the said order. It is 
this application which is made to the 
Court to direct the arbitrator to file the 


award to which Art. 178 of the Limita- 
tion Act (1908) applies, I+ was so held 
in Jayantilal Jamnadas v. Chhaganlal 
Nathoobhai, (AIR 1945 Bom 417); M/s. 
Francesco Corsi v. M/s. Gorakhram 
Gokalchand, (AIR 1960 Bom 91) and Hazi 
Rahmetulla v, Chaudhari Vidya Bhusan, 
(AIR 1963 All 602). It therefore. can- 
not be held that Art. 178 of the Limita- 
tion Act (1908) (mow Art. 119) does not 
apply to an application to direct or com- 
pel the arbitrator to carry out his obli- 
gation under Section 14 (2) of the Arbi- 
tration Act. This also disposes of the 
argument of the learned counsel for the 
petitioner that there was no provision 
in the Arbitration Act as to what was 
to happen if on the request of the party, 
the arbitrator was to refuse to file the 
award, The answer to that is that the 
parties can ask the arbitrator to file the 
award but it must see to it that if the 
award is not filed by the arbitrator with- 
in 30 days it must move an application 
to the Court for a direction to the arbi- 
trator to file the award. But if it fails 
to apply. within time, it runs the risk 
of a bar of limitation, 


9. In order to decide whether a 
writ under Art. 226 of the Constitution 
can issue to the arbitrator, it is necessary 
to understand the scope of the arbitra- 
tion proceedings in the Arbitration Act. 
An arbitration arises by reasons of an 
agreement between the parties. The 
essence of this type of an arbitration is 
that by an agreement between the para 
ties for the settlement of their disputes 
the parties by consent submit their 
matters for determination to a Tribunal 
provided under the law. In a broad sense 
arbitration is a substitution by consent of 
parties of another Tribunal for the Tri- 
bunal provided by ordinary process of 
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law—a domestic tribunal as distinguish- 
ed from a regular Court established under 
law. An arbitration is an arrangement 
for investigation and determination of a 
matter between the contesting parties 
by one or more unofficial persons chosen 
by the parties. Such an arbitrator ap- 
pointed under the Arbitration Act is a 
private arbitrator see AIR 1963 SC 874. 
In that very case their Lordships distin- 
puished the position of such a private 
arbitrator from an arbitrator appointed 
under Section 10-A of the Industrial Dis- 
putes Act. and opined that having regard 
to certain provisions of the Industrial 
Disputes Act it was possible to describe 
an arbitrator appointed under S. 10-A 
of the Industrial Disputes Act as a statu- 
tory arbitrator. An arbitrator appoint- 
ed under Section 10-A of the Industrial 
Disputes Act has all the essential attri- 
butes of a statutory arbitrator and, there- 
fore. a writ under Art, 226 of the Con- 
stitution can be issued to him, is now 
well settled vide Nowrozabad Colliery 
Mazdoor Sangh v: F, Jeejeebhay. (AIR 
1970 Madh Pra 63) and Rohtak Delhi 
Transport (Pvt.) Ltd. v. Risal Singh, (1963 
Cur LJ 232) = (AIR 1963 Punj 472). Mr. 
Marwah relied on these authorities for his 
submission that just as writ can issue 
to an arbitrator under the Industrial Dis- 
putes Act, similarly a writ can issue to 
an arbitrator who was governed by the 
Arbitration Act. In my view there is ob- 
vious fallacy in the argument, The basis 
of the decisions holding that a writ can 
Issue to an arbitrator appointed under the 
Industrial Disputes Act is on the finding 
that an arbitrator under the Industrial 
Disputes Act is a statutory arbitrator. A 
writ of mandamus is an order: directing 
any person, corporation or a tribunal re- 
quiring him or them to do some parti- 
cular thing therein specified which per- 
tains to his or their office and is in the 
nature of a public duty. Before there- 
fore a writ of mandamus can issue, it 
must be shown that the authority to 
which a writ is directed is under a statu- 
tory duty to perform an Act, the per- 
formance of which it is sought by the 
issuance of writ. One of the reasons for 
holding that an arbitrator under S., 10-A 
of the Industrial Disputes Act 1947 is a 
statutory arbitrator is because sub-sec- 
tion (5) of S. 10-A of the Industrial Dis- 
putes Act excludes the applicability of 
the Arbitration Act under that Section. 

us the award given by the arbitrator 
under Section 10-A cannot be challenged 
by means of proceedings under the Arbi- 
tration Act. Moreover an award under 
Section 2 (b) of the Act includes an 
award under Sections 10-A and 17-A and 
read with Section 18 the award becomes 
enforceable and binding on the parties 
on the expiry of the date of its publica- 
tion. Thus the award under Sec, 10-A 
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has a binding force of its own and does 
not depend upon any adjudication by a 
Court of law to give it effectiveness, un- 
like the position of an award by a pri- 
vate arbitrator which unless it is made 
a rule of the Court has no efficacy. The 
reliance therefore, of the counsel for the 
petitioner on the analogy of the 
arbitration under Section 10-A of 
the Industrial Disputes Act is of no avail 
to the petitioner. Mr. Marwah also re- 
ferred to Hari Vishnu Kamath v. Ahmad 
Ishaque, (AIR 1955 SC 233). But that 
case has no relevancy because that case 
was dealing with the power of the High 
Court to issue writs against the decision 
of the Election Tribunal. 


10. On the other hand we have 
a decision of the Queen’s Bench Decision 
reported as R. v. Disputes Committee of 
the National Joint Council for the Craft 
of Dental Technicians, (1953-1 All ER 
327) which has held that the Court bas 
mo power to direct the issue of orders 
of certiorari or of prohibition addressed 
to an arbitrator unless he is acting under 
powers conferred by statute. Lord 
Goddard, C. J. observed as under :— 


‘Arbitration is a very old remedy in 
English Law, but in all the centuries that 
have passed since the decisions of English 
courts first began there is no trace of an 
arbitrator being controlled by this court 
by writ of either prohibition or certiorari. 
The bodies to which in modern times the 
remedies of these prerogative writs have 
been applied are all statutory bodies on 
whom Parliament has conferred statu- 
tory powers and duties the exercise of 
which may lead to the detriment of 
subjects as, for instance, where a statute 
gives a certain body power for the com- 
pulsory acquisition of land and an arbi- 
trator is set up by Parliament to assess 
the compensation, and it is essential that 
the courts should be able to control the 
exercise of the statutory jurisdiction 


within the limits imposed by Parliament. 


and a statutory arbitrator is a per- 
son to whom, by statute, the parties must 
resort, It would be an enormous depar- 
ture from the law relating to preroga-~ 
tive writs if we were to apply these re- 
medies to an ordinary arbitrator’. 


11. Croom-Honson, J, observed in 
that very case as under :— 


‘This being a private arbitration be- 
tween private individuals and directed by 
agreement to a body which has the name 
of the National Joint Council for the 
Craft of Dental Technicians, all the 
matters in dispute must be dealt with 
by persons who represent that body. 
That is all, They are in no sense a 
public body. Their authority does not 
depend on any statutory jurisdiction, 
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People are no¢ compelled to abide by 
their decision. This is a private trib 

set up as arbitrators by agreement be~ 
tween the parties’. 

12. Mr. Marwah suggested that 
the fact that the award given by the 
arbitrator is liable to be set aside or to 
be made a rule of the Court under the 
provision of the Arbitration Act makes 
the Arbitration a statutory one, In my 
view there is no merit in the argument. 
The learned counsel’s submission that the 
Courts have been given power under the 
Arbitration Act to deal with the arbitra- 
tor or his award does not mean that the 
arbitrator is a statutory arbitrator in the 
sense of being a public body to whom 
either the arbitration has necessarily to 
be referred to or in the sense that his 
award by itself has been given a finality 
and recognition by a statute. It is these 
vital differences between a private arbi- 
trator and an arbitrator under S, 10-A’ 
of the Industrial Disputes Act that make 
all the difference and make the private 
arbitrator not amenable to the jurisdic- 
tion of this Court under Art. 226 of the 
Constitution, I can find no injustice ‘or 

shness in arriving at the conclusion 
that the private arbitrator is not subject 
to the writ jurisdiction of this Court. 
This is because the Arbitration Act, 1940 
is a complete code which provides for 
control over the powers and functions of 
the arbitrator and any party aggrieved 
by it has ample remedy provided under 
the Act. The fact that the petitioner 
might have, for reasons into which it fs 
mot necessary to go into. debarred him- 
self because of limitation to move the 
Court to give him relief, does not entitle 
him to invoke the jurisdiction of this 
Court against an arbitrator who is no 
more than 4 private person, It has been 
held that the writ of mandamus does 
not issue to a private individual and only 
issues to a person directing him to do a 
particular thing specified in the order 
which appertains to his office and is in 
the nature of public duty vide Sohan 

Lal v. Union of India, (AIR 1957 SC 529). 

13. I would. therefore hold that 
the arbitrator appointed under the Arbi- 
tration Act, 1940. is not amenable to the 
furisdiction of this Court under Art, 226 
of the Constitution. and it is, therefore, 
mot possible to issue any writ, In view 

the decision on this point it is not 
mecessary to discuss whether the peti- 
tioner is disentitled to any relief on the 
ground of delay. nor is it necessary to 
consider whether in view of the fact 
that the petitioner had admittedly a re- 
medy under the Arbitration Act but 
allowed that to be barred by them, he 
can be allowed to avail of an alternative 
remedy of writ (assuming that the same 
was available) on the parity of reasoning 
that a party cannot be allowed to sit and 
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allow his remedy to become time barred 
and then try to resort to invoke the 
extra-ordinary jurisdiction of this Court 
under Art, 226 of the Constitution. 

14, The result is that there is no 
merit in the petition and the same is dis- 
missed with costs, Counsel’s fee Rs. 100. 

~ Petition dismissed, 
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AIR 1973 DELHI 112 (Y 60 C 32; 
PRITAM SINGH SAFEER, J. 

Ram Lal Dhirta Ram. Petitioner v, 
The Delhi Municipal Corporation, Delhi, 
Respondent, 

Civil Revn, No. 550 of 1969, DJ- 10-54 
1972 against order of R. P. Gupta. Sub. 
J.. ist Class, Delhi, D/- 8-11-1989. 


_ Index Note:— (A) Civil P. C. (1908), 
O. 13. B. 2 — Document produced in the 
course of trial of a suit will not merely 
by lapse of time be deemed to have been 
permitted to be taken on record, 

_ Brief Note-— (A) There is no warrant 
fn Order 13, Rule 2 of the Code to supa 
port the view that a document produced 
fin the course of the trial of a suit wi 
merely by lapse of time be deemed to 
have been permitted to be taken on re- 
cord. Documents are required to be pro< 
duced in terms of Rule 1 of Order 13 of 
the Code and Rule 2 gives an exceptional 
power to receive them later on but only 
on the Court’s recording the reasons for 
doing that. No lapse of time can be 
equated with the recording of reasons by 
the Court, AIR 1928 Pat 537, Dissented 


from, (Para 5) 
Index Note:— (B) Civil P. C. (1968), 
0. 13. R, 2 — Court can legitimately 


consider as to whether the document is 
coming from an authentic source or is 
such as would have been easily prepared 
for purposes of the litigation, (Para 6) 


Index Note:— (C) Civil P, C. (1908), 
S. 1145 — High Court cannot correct 
errors of fact however gross or even 
errors of law ess the said errors have 
relation to the jurisdiction of the Court 
to try tbe dispute itself — (X-Refi:— 
Order 13. Rule 2). 


Brief Note-—— (C) Thus where the 
frial Court has the jurisdiction to reject 
a document or impound it as also the 
furisdiction to receive it on recording 
reasons showing as to pets its receipt as 
evidence was justified and it takes the 
view that the document concerned can be 
easily procured for purposes of litigation 
and that its genuineness is not beyond 
suspicion. the order passed by it refusing 
to take the document on record does not 
caill for any interference under Sec, 115. 

(Paras 7, 8) 
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Cases Referred: Chronological Paras 


AIR 1971 SC 2324 = (1970) 2 SCR i 
368, D. L. F. Housing and Con- | 
SR Co. (P) Ltd. v. Sarup 


Sing 

AIR 1963 SC 70 = (1963) 3 SCR 
229, Padma Vithoba Chakkayya 
v Mohd, Multani 

AIR 1961 Raj 21 = 1960 Rai LW 
321, Gyaniram v. Gulab Chand 6 

(ATR 1928 Pat 537 = 110 Ind Cas ' ' 
821, Hari Ram Goenka v. Lachmii i r 


Singh 
AIR 1921 Mad 82 = 40 Mad LJ 105, 
Kandaswami Pillay v. Chinnabha_ 

N. C. Sikri, for Petitioner; R, N. 
Tikku, for Respondent, 

ORDER:— This petition is directed 
against the order dated the 6th of 
November, 1969 by which the trial Court 
dismissed the petitioner’s application pre- 
ferred under Order 13, Rule 2 and Sec~ 
tion 151 of the Civil Procedure Code 
praying that the original agreement 
dated the 6th of April, 1959, which was 
filed with the application be permitted 
to be produced in Court and be received. 
fn evidence, 

2. The application was contested. 
In paragraph 1 of the application it was 
stated that the plaintiff had purchased 
the house in suit from Shri Ganga 
son of Shri Katara in April, 1959 by a 
writing. The document sought to be pro-~ 
duced with the application was that 
writing. The. trial Court after hearing 
the parties came to the conclusion that 
the document like the one sought to be 
produced could be easily procured. It 
was observed:— . 

“Such a back dated document on 4@ 
white paper could be prepared at any 
time with the actual thumb impression 
of the witnesses and the executant”. 
Proceeding a little further the trial Court 
again found :— 

“It is unregistered and unstamped. 
I find that such a document could be 
prepared at any time, just to show that 
the house existed in the year 1959.” 
The trial Court did not allow the ap- 
plication on the finding that a document, 
the authenticity whereof was doubtful, 
could not be allowed to be placed on the 
record. The Court below was constrain~ 
ed to record :— 

“I find that In this case there is 
every chance of the document having 
been concocted.” i 
On that basis the document was nof 
allowed to be produced as evidence and 
proved on the record of the case. 

3. According to Order 13, Rule T 
of the Civil Procedure Code fhereinafter 
called “the Code”) it is required of the 
parties to produce at the first hearing of 
the suit all the documentary evidence of 
every description in their possession or 
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power on which they may intend to rely. 
The Court below was dealing with the 
petitioner’s application in terms of O, 13, 
R. 2 which is:— 

Order 13, Rule 2:— 

“2. No documentary evidence in the 
possession or power of any party which 
should have been but has not been pro- 
duced in accordance with the require- 
ments of Rule 1 shall be received at any 
subsequent stage of the proceedings un- 


less good cause is shown to the satisfac~« - 


tion of the Court for the non-produc- 
tion thereof and the Court receiving any 
such evidence shall record the reasons 
for so doing.” ` 
The Court is given discretion by the 
aforequoted provision to allow the pro- 
duction of documents which may not 
have been produced in accordance with 
the provisions of Order 13, Rule 1, but 
when receiving such documents as evi- 
dence, the Court has to record reasons 
for doing that. It was open to the trial 
Court to refuse to receive the document 
in terms of Rule 2 and if it was to re- 
ceive it as evidence, the trial Court was 
to show reasons for allowing the produc- 
fion of the document as evidence. 

_4 I have perused the document, 
which bears the date 6th of April, 1959. 
It bas been urged by the learned coun- 
sel appearing for the petitioner that the 
document had been mentioned by the 
petitioner in the course of his statement 
recorded in Court earlier and that as 
stated at that time it was customary to 
execute such documents evidencing the 
transfer of property. It is also urged 
that the document is a receipt and not a 
sale-deed. The terms employed in the 
concerned document, however, are that 
Ganga Sahai representing himself as the 
owner of the property stated that he 
had received Rs. 6,000/- towards its sale 
price and after the execution of the docu- 
ment no rights whatsoever were left: 
with him. The document in its total 
effect is a sale-deed. It is covered by 
Section 17 (1) (b) of the Registration Act 
and I'hold that as the sale deed pertain- 
ing to immovable property sold for 
Rs. 6,000/-. it was compulsorily regis- 
trable. According to Sec. 49 of the Re- 
gistration Act no document. required by 
Section 17 to be registered can be re- 
ceived as evidence of any transaction af- 
fecting the property unless it has been 
registered. Mr, Sikri appearing for the 
petitioner placed reliance on the proviso 
contained in Section 49 of the Registration 
Act, 1908, which is:— 

“Provided that an unregistered docu- 
ment affecting immoveable property and re- 
quired by this Act or the Transfer of Pro- 
perty Act, 1882, to be registered may be 
received as evidence of a contract in a suit 
for specific performance’ under Chapter If 
of the Specific Relief Act, 1877 or as evi- 
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dence of part performance of a contract for 
the purposes of Section 53A of the Trans- 
fer of Property Act, -1882, of as evidence 
of any collateral transaction not required 
to be effected by registered instrument.” 
The learned counsel urges that the docu- 
ment was sought to.be produced as evi- 
dence of a collateral transaction and being 
protected by the proviso could be allowed 
to be proved. 


In order to support himself, he has 
cited (Karnam) Kandaswamy Pillay v. Chin- 
nabha, AIR 1921 Mad 82. In that case it 
was observed:— 

“Applying this principle fo the case 
before us, the transaction of 1885, by what- 
ever name it be called, cannot be set up 
as a transaction having effect of itself to 
transfer any interest in the property: but 


it is permissible to consider it, as showing. 


the nature of defendant’s subsequent pos- 
session—that it was not as a mortgagee, 
but as full owner.” 

In the case in hand the petitioner had come 
to court stating in paragraph 1 of 
plaint:— 

“(1) That the plaintiff is the owner of 

House No. 123, Opp. Electrical Police (sic) 
No. 47, Badarpur, Delhi, which was built 
about twelve years back.” 
The nature of the possession asserted was 
that of an owner and no collateral transac- 
tion is sought to be proved in terms of the 
provision in order to establish any different 
nature of the plaintiff's possession of the 
property. 

The next case cited for the petitioner 
is Padma Vithoba Chakkayya v. Mohd. 
Multani; AIR 1963 SC 70. In paragraph 8 
of the judgment it was observed:— 


“The result of it is only that there was 
no re-transfer of title by Rajanna to the 
second defendant, and the family would in 
consequence continue to be the owner, and 
that is why the appellant is entitled to re- 
deem. But the endorsement, taken along 
with the sale deed by the second defendant 
in favour of the first defendant is admissi- 
ble in evidence to show the character of 
possession of the latter.” 


In this case the document is not sought to 
be adduced in evidence in order. to prove 
any collateral transaction establishing a 
variation in the character of the plaintiff's 
right to hold the property. The plaintiff's 
plea throughout remains that he was hold- 
ing the property as an owner. AA 

The document is a sale deed and being 
unregistered is inadmissible in evidence. 

5. In order to assail the finding by 
‘the court below that the document on a 
white piece of paper could have been pre- 
pared at any time and was of a doubtful 
nature, on petitioner’s behalf reliance is 
placed upon the observations contained in 
Hari Ram Goenka v. Lachmi Singh, AIR 
1928 Pat 537. The Patna High Court while 
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dealing with Order 13, Rule 2 of the Code 
observed: 


“Now no doubt Rule 2 gives a-discre- 
tion to the trial Court either to receive the 
document or to reject it if filed after the 
date of the first hearing of the suit; but it 
appears to me that if the Judge comes to 
the conclusion that the document so filed 
should not be received he should at once 
pass an order rejecting the document. Now 
this procedure was not adopted by the learn- 
ed Subordinate Judge in this case. The re- 
sult was that, the document remained in the 
custody of the Court, from the 6th Decem- 
ber, 1923, uptil the 17th January, 1924 on 
which latter date the Court rejected the 
document. In my opinion the effect of not 
rejecting the document when produced for 
the first time by a-party is that the court 
has in effect received it and it no longer 
lies in the power of the Court afterwards 
to reject the document on the ground that 
it was not produced in time.” 


I am in respectful disagreement with the 
view expressed by the Patna High Court. 
There is no warrant in Order 13, Rule 2 
of the Code to support the view that a 
document produced in the course of the 
trial of a suit will merely by lapse of time 
be deemed to have been permitted to be 
taken on record. Documents are required 
to be produced in terms of Rule 1 of Order 
13 of the Code and Rule 2 gives an excep- 
tional power to receive them later on but 
only on the court’s recording the reasons 
for doing that. No lapse of time can be 
equated with the recording of reasons by 
the court. The interpretation relied uponj- 
by the petitioner’s counsel is contrary to 
the statute. 


6. Some observations made in Gyani- 
ram v. Gulab Chand, AIR 1961 Raj 21, 
are also relied upon. In paragraph 6 it was 
observed by that High Court: 


“Taking up the appeal so far as Gyani 
Ram is concerned, it was strenuously urged 
that the trial Court did not exercise sound 
discretion and consequently erred in pre- 
venting the defendants from bringing on 
record important documents, which were 
not such as could be concocted and about 
whose genuineness there was no doubt. 
Firstly, to support the case of partition, the 
deféndant-appellant Laxminarain wanted to 
produce in court the registered deed of 
partition between the appellants, during his 
examination as a witness on 21-5-1954, but 
the court rejected the document on the 
ground that it was not produced at an ear- 
lier stage and was not included in the list 
of documents.” 

There the court had to deal with the docu- 
ments the genuineness whereof was beyond 
doubt. The Courts in that case were con- 
cerned with a registered deed of partition. 
In terms of the observation, quoted above, 
it remains open to a court to consider whe- 
ther the document sought to be produced 
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is genuine or of a suspicious nature. It can 
be legitimately considered as to whether the 
document is coming from an authentic 
source or is such as could have been easily 
prepared for purposes of the litigation. 

7. Considering the scope of Section 
115 of the Code, the Supreme Court ob- 
served in D. L. F. Housing and Construc- 
tion Co. (P.) Ltd. v. Sarup Singh, AIR 1971 
SC 2324:— 

“The position thus seems to be firmly 
established that while exercising the juris- 
diction under Section 115, it is not compe- 
tent to the High Court to correct errors of 
' fact however gross or even errors of law 
unless the said errors have relation to the 
jurisdiction of the Court to try the dispute 
itself.” 
this case the trial Court bad the jurisdic- 





easily procured for pur- 
poses of litigation and that its genuineness 
was not beyond suspicion. 


8. The impugned order does not 
call for any interference within Section 115 
of the Code. The petition is dismissed. 
There will be no order as to costs. 


Petition dismissed. 


AIR 1973 DELEGE 115 (Y 60 C 33) 

S. N. SHANKAR AND B. C. MISRA, JJ. 

The Oriental Fire & General Insurance 
Co. Ltd., Appellant v. Smt. Vimal Rai and 
others, Respondents. 

L. P. A. No. 56 of 1967, DI- 9-5-1972, 
against judgment of S. N. Andley, Y., re- 
ported in 1967 Ace CJ 115. 

Index Note:— (A) Motor Vehicles Act 
(1939), Section 31 — The endorsement of 
the transfer of the vehicle in the records of 
the registering authority is, mot a condition 
precedent to the transfer, nor does it deaf 
with the legality or validity of the transfer 
which must be determined by other provi- 
sions of the law. 1967 Ace CY 115 (elhi), 
Reversed. 

Brief Note:— (A) There is in particular 
no provision of Jaw stating that the regis- 
tration of a motor vehicle is a condition 
precedent for any transfer of the vehicle or 
that in the absence of registration, the sale 
would be void or ineffective. Should any 
person, in disregard of the provisions of law, 
fail to intimate the transfer to the authority 
or drive the vehicle in a public place 
without a certificate of registration, he runs 
the risk of incurring the penalties provid- 
ed by the Act, but his title to the purchase 
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of the vehicle undoubtedly remains un- 
affected. Nor does the title remain in sus- 
pense during the grace period allowed for 
effecting endorsements of registration. More- 
over, the certificate of registration is not 
document of title; it is issued to the owner 
of the vehicle, that is the person by whom 
the vehicle is kept and used and although 
provision is made for changes of ownership 
to be recorded in the book, the name ap- 
pearing in it may not be of the legal owner 
of the vehicle. 

Hence, though the certificate of repis- 
fration is an important piece of evidence to 
ostensibly show the owner of the vehicle 
who is liable to pay taxes and to perform 
duties and obligations under the Motor 
Vehicles Act, the endorsement of transfer 
on the certificate is not a condition prece- 
dent and its absence does not make an 
otherwise valid sale as illegal or ineffective. 

(Paras 12, 13) 
_ Index Notes— (B) Motor Vehicles Act 
(1939), Section 96 — Im the absence of a 
stipulation to the contrary, am imsurance 
policy which is a personal contract for Ìm- 
demnity, lapses mpom the tramsfer of the 
mofor vehicle and the bemefit of the policy 
is not available fe the transferee without an 
express agreement with the imsurance com- 
pany. Case law relied om. 1967 Ace CJ 115 
Deihi. Reversed. ; (Para 14) 


___ index Note:— (©) Motor Vehicles Act 
(i935), Section 96 (2) — Imsuramce com- 
pany can take the plea of the lapse of the 
policy om fhe tramsfer of the vehicle and its 
exonueration from the Hability. 1967 Acc CJ 
115 (Deki, Reversed, 


Brief Note: (C) No doubt only the 
defences specified in sub-section (2) of Sec- 
tion 96 are available to the insurance com- 
pany in proceedings to recover compensa- 
tion. However the attraction of the provi- 
sions of Section 96 presupposes the exist- 
ence of a valid insurance policy. Should 
such a policy be subsisting, the insurer can- 
not raise any other defence, but where the 
existence or subsistence of a contract of 
insurance is challenged or the insurer con- 
tends that the policy has lapsed or is not 
available to cover the liability of the pur- 
chaser of the vehicle, the restrictions con- 
tained in sub-section (2) of Section 96 would 
not be attracted. 1970 Ace CJ 104 (Mad), 


Rel. on. (Para 16) 
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470, Orissa Co-operative Insurance 

Society Ltd. v. Bhagaban Sahu 8 
1970 Acc CF 18 = (1970) 1 Mad LY 
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Commr., Taxation, Punjab 8 
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AIR 1963 Punj 103 64 Pun LR 
649, Mehtab Singh v. National Fire 
and General Insurance Co. Ltd. 

AIR 1961 Mad 208 = 1960-2 Mad LJ 
202, Madras Motor Insurance Co. 
v. Mohamed Mustafa Badsha 


1960 AC 167, Sajan Singh v. Sardara 
Ali 


AIR 1959 SC 1331 = (1960) 1 SCR 
168, British India General Insur- 
ance Co. Ltd. v. Itbar Singh 

1956-3 All ER 905 = 1957-1 QB 371, 
Central Newbury Car Auctions Ltd. 
v. Unity Finance Ltd. 

AIR 1951 Punj 114, Des Raj Pahwa 
v. Concord of India Insurance Co. 


Ltd. 
1949-1 All ER 47 64 TLR 464, 
Joblin.v. Watkins and Roseveare 
(Motors) Ltd. 

(1948) 1 All ER 408, Bishopsgate 
Motor Finance Corporation Ltd. v. 
Transport Brakes Ltd. ' 10 

1937-4: All ER 628 = 54 TLR 202, 
Peters v. General Accident, Fire 
and Life Assurance Corporation Ltd. 

1935 All ER 112, Tattersall v. Drys- 
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1931 All ER 606, Rogerson v. Scottish 
Automobile and General Insurance _ 
Co. Ltd. 14 
1927-1 KB 649 96 LI KB 325, . 
Behnke v. Bede Shipping Co. Ltd. 10 


S. C. Dhanda with P. P. Malhotra, for 
Appellants; M. N. Pombra (for Nos. 1 to 4), 
Miss C. M. Kohli (for No. 5) and G. R 
Chopra (for No. 6), for Respondents. 


B. C. MISRA, J.:— This order will 
dispose of Letters Patent Appeals No. 56 of 
1967 filed by the Oriental Fire and General 
Insurance Company and No. 58 of 1967 
filed by Gurcharan Singh against the judg- 
ment of a learned Single Judge (S. N. And- 
ley, J.) dated 16th March, 1967 by which 
the learned Judge modified the award of 
the Motor Accidents Claims Tribunal dated 
20th July, 1965. Smt. Vimal Rai and two 
others (respondents before us) are the Jegal 
representatives of Balwant Rai deceased’ 
who died in the accident. The Oriental 
Fire and General Insurance Company Limit- 
ed (appellant in one appeal) is hereinafter 
referred to as the insurance company. Gur- 
charan Singh (appellant in the other appeal) 
is the erstwhile owner of the ‚motor cycle 
involved in the accident and is hereinafter, 
for the sake of convenience, referred to as 
the seller while M. G. Krishan Roay, res- 
pondent No. 6 in the first mentioned ap- 
peal, is hereinafter referred to as the pur- 
chaser. Gulzari Lal respondent No. 8 pro- 
prietor of a motor repairs garage, is refer- 
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14 
13 


16 
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ted to as the garage man while Ram Lal, 
who drove the motor cycle in dispute and 
caused the accident, is referred to as the 
mechanic. 

2. The accident wbich resulted in 
the death of Balwant Rai deceased occurred 
on 16th July, 1963 and it involved motor 
cycle, Jawa make, 1962 model DLO 2706. 
This motor cycle was registered in the name 
of the seller and he had taken an insurance 
-policy from the insurance company on or 
about 16th October, 1962 which was valid 
for a period of one year expiring on 15th 
October, 1963. The policy was comprehen- 
sive and covered third party risks. On oF 
shortly before the date of the accident, the 
motor cycle had been given to the buyer 
and he found a defect in the kick and gave 
it to the garage man who carried out the 
repairs and while it was with him, the said 
mechanic drove the motor cycle and caused 
the fatal accident. There is no dispute 
with regard to the liability of Ram Lal 
mechanic and the garage man for payment 
of compensation in respect of the deceased. 
The question for determination is whether 
Gurcharan Singh, the seller, or M. G. Kri- 
shan Roay purchaser is liable to make- com- 
pensation to the deceased and if the seller 
is liable, the insurance company is certainly 
_liable, but if the motor cycle had been sold 
to the purchaser, the insurance company 
claims exoneration from liability, as the 
contract of indemnity contained in the in- 
surance policy had Japsed. It is not denied 
that the purchaser did not give any infor- 
mation about the purchase of the vehicle 
to the motor registering authorities or to 
the insurance company till 24th or 25th 
July, 1963 and it was on 23rd September, 
1963 that he obtained an endorsement of 
the policy in his name. 

3. The legal representatives of the 
deceased filed a claim before the Motor 
Accidents Claims Tribunal which came to 
the conclusion that Gurcharan Singh seller 
had sold the vehicle to the purchaser and 
so was not liable and consequently the in- 
surance company was exonerated from the 
liability. He, therefore, dismissed the claim 
against the insurance company as well as 
the seller and the purchaser, but awarded a 


‘sum of Rs. 31,500/- against the mechanic 


and the garage man. 


4, On appeal, the learned Single 
Judge of this Court arrived at contrary con- 
clusion and held that no sale of the motor 
cycle had taken place either in fact or in 
Jaw on the date of the accident and so the 
seller and as a consequence the insurance 
company remained liable to pay compensa- 
tion. His Lordship, therefore, awarded it 
against the seller, the insurance company 
and the mechanic. On _ the said findings, 
compensation ought also to have been 
awarded against the garage man and the 
counsel appearing before us admitted that 
this was an obvious error and in any view 
of the matter, the mechanic and the garage 
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man both are certainly liable to pay com- 
pensation to the legal representatives of the 
deceased. 


5. Mr. Dhanda, counsel for the 
insurance company, has raised the follow- 
ing contentions: (1) the findings of the 
learned Single Judge that no sale had taken 
place in favour of the purchaser since the 
transfer had not been registered under Sec- 
tion 31 of the Motor Vehicles Act, 1939 
was not sustainable in law and that on the 
facts and circumstances of the case, the 
sale had conclusively been established; (2) 
the result of the sale is that the contract of 
insurance had lapsed and was not available 
to cover the risk incurred by the purchaser 
of the vehicle in the accident; (3) the afore- 
said plea was available to the insurance 
company and the observations of the learn- 
ed Single Judge to the contrary were not 
correct; (4) on the facts and circumstances 
of the case, Gurcharan Singh seller was not 
liable to pay. compensation for the accident 
and as such the company was exonerated 
from the liability and (5) what should be 
the quantum of damages to be awarded. 


6. Miss Kohli, counsel for the seller 
has supported the arguments of insurance 
company and Mr. Chopra counsel for the 
purchaser has stressed the point that he was 
not liable to make compensation and Mr. 
Pombra, counsel for the legal representa- 
tive has prayed for enhancement of the 
damages while supporting the impugned 
judgment. 


7. The judgment of the learned 
-Single Judge has been reported as 1967 
Ace. C. J. 115 and the attack of Mr. Dhanda 
is directed against the application of the de- 
finition of sale contained in S. 54 of the 
Transfer of Property Act to the facts of the 
case and to the following passage which oc- 
curs in paragraph 10 of the report:— 


“There is another aspect of this mat- 
ter. To my mind, the sale of a motor vehi- 
cle will not be governed by the ordinary law 
telating to sales of movable property. The 
Motor Vehicles Act, 1939 makes it compul- 
sory for every owner of a motor vehicle to 
get the motor vehicle registered with the 
Registering Authority (vide Section 22). 
The Act prescribes by Section 24 the 
method of registration of a motor vehicle 
and by Section 31 of the transfer of owner- 
ship of a motor vehicle. A perusal of the 
various provisions of the Act leads to only 
one conclusion that ownership of a motor 
vehicle is to be evidenced by the registra- 
tion as such with the Motor Registering 
Authority and the registration book which 
is supplied is the document of title. I think 
the Act proceeds on the basis that it is only 
the ostensible owner who is entered as such 
in the registration books, who is to be con- 
sidered to be the owner of the motor vehi- 
cle irrespective of the fact that the real 
ownership may be with somebody else.” 
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8. The authority under appeal be-- > 
fore us was considered by the High Court of 
Madras in V. Muthuswami Goundar v. 
Thulasi Ammal, 1970 Acc CJ 18 (Mad), 
and his Lordship, with great respect, found 
himself unable to agree with the same. 
Similarly, the High Court of Punjab in 
Phul Bus Service v. Financial Commr., 
Taxation, Punjab, 1968 Acc CJ 57 (Punjab), 
also expressed respectful disagreement with 
the same. On the other hand, a learned 
Single Judge of the High Court of Orissa 
in Orissa Co-operative Ipsurance > Society 
Ltd. v. Bhagaban Sahu, 1971 Acc CJ 49 
(Orissa), arrived at the conclusion in agree- 
ment with the learned Single Judge of this 
Court without examining any of the autho- 
rities for or against the proposition and he 
held that according to the provisions of 
Sections 22 and 31 of the Motor Vehicles 
Act, it was only the ostensible owner whose 
name was entered as such in the registra- 
tion book who was to be considered as the 
owner of the motor vehicles irrespective of 
the fact that the ownership may be with 
somebody else. 


9$. The General Clauses Act in Sec- 
tion 3 (26) defines the words “immovable 
property” as inclusive of land and things 
attached to the land, while clause (36) de- 
fines “movable property” as meaning pro- 
perty of every description except immovable 
property. In the Sale of Goods Act 3 of 
1930, clause (7) of Section 2 defines goods 


as meaning every kind of movable pro- 
perty other than actionable claims and 
money and including stock and shares, 


growing crops, grass and things attached to 
or forming part of the land which are 
agreed to be severed before sale or under 
the contract of sale. An inclusive definition 
of -document of title to goods is given in 
clause (4) of Section 2. The sale is, how- 
ever, defined by Section 4 to the effect that 
a contract of sale of goods is a contract 
whereby the seller transfers or agrees to 
transfer the property in goods to the buyer, 
for a price and where under a contract of 
sale the property in the goods is transferred 
from the seller to the buyer, the contract 
is called a sale, but where the transfer of | 
the property in the goods is to take place 
at a future time or subject to some condi- 
tion thereafter to be fulfilled, the contract 
is called an agreement to sell. It is further 
provided by sub-section (4) that an agree- 
Ment to sell becomes a sale when the time 
elapses or the conditions are fulfilled sub- 
ject to which the property in the goods is 
to be transferred. Section 5 deals with 
formalities of the contract and provides 
that a contract of sale is made by an offer 
to buy or sell goods for a price and the 
acceptance of such offer and the contract 
may provide for the immediate delivery of 
the goods or immediate payment of the 
price or both, or for the delivery or pay- 
ment by instalments, or that the delivery or 
payment or both shall be postponed. Sub- 
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section (2) provides that subject to the pro- 
visions of any law for the time being in 
force, a contract of sale may be made in 
writing or by word of mouth, or partly in 
writing and partly by word of mouth of 
may be implied from the conduct of the 
parties. The learned counsel for the appel- 
lant has also relied on Section 9 of the 
Sale of Goods Act to show that the price 
may be fixed by a contract or may be left 
to be fixed in any manner or may be deter- 
mined by the course of dealings between 
the parties and in the absence of such agree- 
ment, the buyer was bound to pay the sel- 
Jer a reasonable price. He has as well reli- 
ed on Section 20 of the Act to contend that 
where in an unconditional contract for the 
sale of specific goods in a deliverable state, 
the property in the goods passes to the 
buyer when the contract is made, and it is 
immaterial whether the time of payment of 
the price or the time of delivery of the 
goods, or both, is postponed. 


10. Mr. Dhanda contended with 
force that it is the provisions of the Sale of 
Goods Act which determine the legal re- 
quirements for transfer of a motor vehicle 
and that Section 54 of the Transfer of Pro- 
perty Act does not have any application to 
the facts of the case. Section 54 occurs in 
Chapter Il of the Transfer of Property 
Act which exclusively deals with sales of 
immovable properties and it has prescribed 
that immovable property of the value of 
Rs. 100/- or more is to be sold by an instru- 
ment in writing duly registered and ‘the 
property of lesser value by such instrument 
or by delivery of the property. Where is no 
doubt that the motor cycle is a movable 
property or goods within the meaning of 
the Sale of Goods Act. In Behnke v. Bede 
Shipping Co. Ltd., (1927) 1 KB 649, it was 
held that a steam ship was goods within the 
meaning of the Sale of Goods Act. Equally 
so was a motor car held to be movable pro- 
perty in Bishopsgate Motor Finance Cor- 
poration Ltd. v. Transport Brakes Ltd. 
(1948) 1 AIL ER 408. In ous opinion, the 
provisions of law applicable to the sale of 
a motor vehicle or motor cycle are con- 
tained in the Sale of Goods Act and we do 
not understand the learned Single Judge in 
referring to Section 54 of the Transfer of 
Property Act to be referring to the provi- 
son of law governing the sale of such vehbi- 
cles. 

11. Having arrived at this conclu- 
sion, we shall examine if the provisions of 
the Motor Vehicles Act have any bearing 
on the validity, of the sale of motor vehicles. 
The Motor Vehicles Act in Section 2, claus- 
es (15), (6), (17) and (18) contains defini- 
tions of various motor vehicles. But the 
same are not material for decision of this 
ease. Clause (19) of Section 2 gives the 
following definition of the owner:— 

“Owner means, where the person in 
possession of a motor vehicle is a minor, 
the guardian of such minor, and in relation 
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to a motor vehicle which is the subject of 
a hire purchase agreement, the person in 
possession of the vehicle under that agree- 
ment.” 
This definition shows that although in law 
a minor may be the legal owner of the 
vehicle, his guardian has been constituted 
as owner for purposes of Motor Vehicles 
Act and in relation to a hire-purchase agree- 
ment, the person in possession of the vehi- 
cle, although not the legal owner, has been 
constituted the owner. Reliance has also 
been placed on Sections 4 and 5 of the Act. 
Section 4 prohibits minors to drive motor 
vehicles in a public place while Section 5 
says that no owner or person in charge of 
a motor vehicle shall cause or permit any 
person to drive the motor vehicle contrary 
to Sections 3 and 4. Section 22 of the Act 
Jays down that no person shall drive any 
motor vehicle and no owner of a motor 
vehicle shall cause or permit the vehicle to 
be driven in any public place * ‘3 * 
unless the vehicle is registered in accordance 
with this Chapter and the certificate of re- 
gistration of the vehicle bas not been sus- 
pended or cancelled and the vehicle carries 
a registration mark. Section 24 provides 
that an application by or on behalf of the 
owner of a motor vehicle for registration 
shall be in Form E and shall contain the in- 
formation required by that Form, provided 
that where a motor vehicle is jointly owned 
by more persons than one, the application 
shall be made by one of them on, behalf of 
all the owners and such applicant shall be 
deemed to be the owner of the vehicle for 
purposes of the Act. Section 26 requires 
that the registering authority shall, before 
proceeding to register a vehicle, require the 
applicant to produce the vehicle for inspec- 
tion and -satisfaction of the authority with 
regard to particulars contained in the ap- 
plication. Section 27 permits the registering 
authority to refuse to register a vehicle 
under the circumstances mentioned in the 
provision. Section 31 is a material section 
on which reliance has been placed by both 
the parties for a correct determination ` of 
the question of law. It reads as follows:— 
“31. (1) Where the ownership of any 
motor vehicle registered under this Chapter 
is transferred,— 
; (a) the transferor shall, within fourteen 
days of the transfer, report the transfer to 
the registering authority within whose juris- 
diction the transfer is effected and shall 
simultaneously send a copy of the said re- 
port to the transferee: 


_ (b) the transferee shall, within thirty 
days of the transfer, report the transfer to 
the registering authority within whose juris- 
diction he resides, and shall forward the 
certificate of registration to that registering 
authority together with the prescribed fee 
and a copy of the report received by him 
from the transferor in order that particu- 
lars of the transfer of ownership may be 
entered in the certificate of registration. 


1973 


_ @) A registering authority other than 
the original registering authority making 
any such entry shall communicate the trans- 
fer of ownership to the original registering 
authority.” 

12. The penalty for contravention 
.of the provisions of the Act or the rules 
made thereunder is contained in Section 112 
and other provisions occurring in Chapter 
IX of the Act. It is, however, significant 
that there is in particular no provision of 
law stating that the registration of a motor 
vehicle is a condition precedent for any 
transfer of the vehicle or that in the ab- 
sence of registration, the sale would be void 
or ineffective. On the other hand, an ana- 
lysis of Section 31 of the Act shows tbat 
it presupposes a valid and subsisting trans- 
fer by the registered owner of the vehicle 
to another person and the transferor is en< 
joined upon a duty within 14 days after the 
transfer to report the transfer to the autho- 
rity and the transferee is, within 30 days 
required to report the transfer to the autho- 
rity. The endorsement of the transfer in 
the records of the registering authority is, 
therefore, not a condition precedent to the 
transfer, nor does it deal with the legality 
or validity of the transfer which must be 
determined by other provisions of the law. 
Should any person, in disregard of the pro- 
visions of law, fail to intimate the transfer 
to the authority or drive the vehicle 
in a public place without a certificate of 
registration, he runs the risk of incurring 
the penalties provided by the Act, but his 
title to the purchase of the vehicle un- 
doubtedly remains unaffected, nor -does the 
title remain in suspense during the grace 
period allowed for effecting endorsements of 
registration. 

13. On a perusal of the provisions 
‘of the Motor Vehicles Act, it cannot be 
denied that the registration certificate is a 
very important piece of evidence to show 
the ownership of the vehicle, particularly as 
the person making an application is requir- 
ed to produce the vehicle before the autho- 
rity for inspection and without a registra- 
tion certificate, a person would normally 
find it useless to own the vehicle if he can- 
not drive it in any public place and so, in 
his own interests, the transferee will take 
steps to have the particulars of the transfer 
endorsed on the certificate of registration. 
However, failure to do so, cannot be deem- 
ed to militate against the validity and lega- 
lity of the passing of the title in the vehicle 
so transferred or to expose the innocent 
seller who may have done his all to com- 
plete the transfer to legal liabilities for acts 
and omissions in respect of the vehicle sub- 
sequent to the transfer. Moreover, the 
certificate of registration is not document 
of title: it is issued to the owner of the 
vehicle, that is the person by whom the 
vehicle is kept and used and although pro- 
vision is made for changes of ownership to 
be recorded in the book, the name appear- 
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ing in it may not be of the legal owner of 
the vehicle; the registration book is evi- 
dence of title and its absence at the time 
of sale should put a purchaser on enquiry; 
see Halsbury’s Laws of England, Third 
Edition, Vol. 33, paragraph 760, page 447, 
Joblin v. Watkins and Roseveare (Motors) 
Ltd., (1949) 1 All ER 47 and Central New- 
bury Car Auctions Ltd. v. Unity Finance 
Ltd. (Mercury), (1956) 3 All ER 905 at p. 
912. The Judicial Committee of the Pri 
Council in Sajan Singh v. Sardara Ali, 196 
AC 167, observed on page 177 that the de- 
fendant remained registered as the owner of 
the lorry and that no permission had been 
given for the sale: but this did not prevent 
the property in it passing to the plaintiff; 
the registration book is not a document of 
title and the title passed by sale and deli- 
very of the lorry to the plaintiff; the ab- 
sence of registration would no doubt put 
the plaintiff in difficulty if he had to prove 
his title, but it would not invalidate the 
same. Our conclusion is that the certificate 
of registration is an important piece of evi- 
dence to ostensibly show the owner of the 
vehicle who is liable to pay taxes and to 
perform duties and obligations under the 
Motor Vehicles Act, but the endorsement 
of transfer on the certificate is not a condi- 
tion precedent and its absence does not 
make an otherwise valid sale as illegal or 
ineffective. ` 

14. Mr. Dhanda, counsel for the ap- 
pellant has strongly contended that effect 
of the sale of the vehicle by the insured has 
the effect of causing lapse of the policy. 
He has relied upon Shawcross on Motor 
Insurance, page 93 for the proposition that 
only parties to the contract and not the 
transferees have rights under the contract. 
in Rogerson v. Scottish Automobile and 
General Insurance Co. Ltd., 1931 All ER 
606, the House of Lords held that the. cover- 
age under the policy depended on the hypo- 
thesis of an insured car and if the assur- 
ed’s rights in its respect had ceased when 
he sold it, no rights could be claimed under 


the policy. In this case, the assured claim- 


ed rights in respect of a new car purchased 
which was not covered by the policy. In 
Tattersall v. Drysdale, (1935) All ER 112, 
Goddard, J. observed that where a policy 
insured the plaintiff in respect of the owner- 
ship and user of a specified car, he could 
not avail of the protection of the policy if 
he divested himself of his interest in ~ the 
car. A more specific decision of assistance 
in the case before us is Peters v. General 
Accident and Life Assurance Corporation 
Ltd., (1937) 4 All ER 628. The facts of the 
case were that the vendor of a motor cap 
insured by the insurance company handed 
over the insurance policy with the car to 
the vendee. The car was involved in an 
accident and damages were awarded against 
the purchaser who sought to recover the 
same from the insurance company on the 
basis of the policy under the provisions of 
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the Road Traffic Act, 1934. The Court 
held that when the vendor had sold the car, 
the insurance policy automatically lapsed. 
A Division Bench of the High Court of 
Madras in M. Bhoopathy v. M. S. Vijay- 
lakshmi, 1966 Acc CJ 1 (Mad.), held that 
Section 96 of our Motor Vehicles Act was 
on pari materia with Section 10 of the Eng- 
lish Road Traffic Act, 1934 and it overrul- 
ing its previous decision in Madras Motor 
Insurance Co. v. Mohamad Mustafa Bad- 
sha, AIR 1961 Mad 208, held that in the 
absence of an express stipulation to the 
contrary in the policy, the moment the in- 
sured person parts with his vehicle, the 
policy relating to it lapses. Same view has- 
been taken by another Division Bench of 
the High Court of Madras in Queensland 
Insurance Company Limited v. Rajalakshmi 
Ammal, 1970 Acc CJ 104 (Mad.). The High 
Court of Punjab has also taken the same 
view in Des Raj Pahwa v. Concord of 
India Insurance Company Ltd., AIR 1951 
Punj 114 and in Mehtab Singh v. National 
Fire and General Insurance Co. Ltd., AIR 
1963 Punj 103, this Court, P. N. Kanna, J. 
has taken the same view in Nanu Mal v. 
Inder Singh, 1971 Acc CY 88 (Delhi), and 
his Lordship observed that the liability of 
the insurance company lapsed on the trans- 
fer of the motor vehicle. We are, there- 
fore, clearly of the view that in the absence 
of a stipulation tò the contrary, an insur- 
ance policy which is a personal contract 
for indemnity, lapses upon the transfer of 
the motor vehicle and the benefit of the 
policy is not available to the transferee 
without an express agreement with the in- 
surance company. 


15. The legal conclusion we have 
arrived at leads to hardships which have 
been emphasised by Mr. Pombra, counsel 
for the legal representatives. Under Sec- 
tion 94 of the Motor Vehicles Act, no per- 
son, except a passenger shall use or cause 
or any person to use a motor vehicle in a 
public place unless there is in force, in re- 
lation to that vehicle by that person, a 
policy of insurance complying with the re- 
quirements of Chapter VIN of the Act. 
Section 95 provides that a policy of insur- 
ance must be a policy which insures the 
person or classes of persons specified in the 
policy against any liability which may be 
incurred by him in respect of the death of 
or bodily injury to any person caused by 
or arising out of the use of the vehicle in 
a public place. This is what is known as 
the third party risk and is a compulsory 
requirement of driving a motor vehicle in 
such .place. It is, therefore, difficult to 
conceive if the insurance company can re- 
fuse to insure a vehicle in the case of any 
particular person, although they have full 
discretion in respect of comprehensive in- 
surance. As a result, the users of the road 
would be entitled to assume that a regis- 
tered motor vehicle plying on the road is 
duly covered by a third party risk’s insur- 
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ance. It would really be a misfortune if 
a person involved in the accident or his 
-legal representatives should find that they 
lose the benefit of compulsory third party 
Tisk insurance merely because the register- 
ed owner of the vehicle has transferred the 
same to another person whose name has still 
not been endorsed on the insurance policy. 
This would deviate from the effectiveness 
of the provisions of Section 95 of the Act, 
but on a construction of the Jaw as it 
stands, in our view, no other conclusion is 
commendable than the one returned by us 
in view of the catena of authorities. If a 
different result is intended by the Legisla- 
ture, it is for it to intervene by suitable ex- 
press provisions. 

16. The next contention is whether 
it was open to the insurance company to 
take the plea of the lapse of the policy and| 
its exoneration from the liability. The 
learned Single Judge has relied upon British 
India General Insurance Co. Ltd. v. Itbar 
Singh, AIR 1959 SC 1331, where it has 
been laid down that only the defences spe- 
cified in sub-section (2) of Section 96 are 
available to the insurance company in pro- 
ceedings to recover compensation. There 
can be no quarrel with the proposition of 
Jaw so formulated. The distinguishing fea- 
ture, however, is that the attraction of 
the provisions of Section 96 presupposes the 
existence of a valid insurance policy. 
Should such a policy be subsisting, the in- 
surer cannot raise any other defence, but 
where the existence or subsistence of a con- 
tract of insurance is challenged or the in- 
surer contends that the policy has lapsed 
or is not available to cover the liability of 
the purchaser of the vehicle, the restrictions 
contained in sub-section (2) of Section 96 
‘would not be attracted. We are supported 
in our view by the authority of the High 
Court of Madras in the case of Rajalakshmi 
Ammal, 1970 Acc CY 104 (Mad.) (supra), 
paragraph 11. 

17. This takes us to the determina- 
tion of the question whether in fact any 
sale of the vehicle had taken place on the 
date of the accident. We have heard the 
learned counsel for the parties at length 
and we find ourselves in agreement with the 
learned Single Judge on the facts of the 
case. It is significant that there is abso- 
lutely no documentary evidence, direct or 
indirect, prior to 24th July, 1963 to evi 
dence the transaction of sale and it is not 
possible to believe that the purchaser, ap 
employee of the Indian Standard Institute, 
would obtain conveyance of the vehicle 
without any receipt for consideration or 
any other evidence of transfer being reduc- 
ed to writing. There is no oral or docu- 
mentary evidence of any kind to support 
the plea that any price had been paid or 
had been agreed to be paid. The accident 
occurred on 16th July, 1963 and the first 
intimation sent to the motor licencing offi- 
cer of the alleged sale is dated 24th July, 
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1963 (Exhibit R-3 W-1/1) and it states that 
this is to certify that I sold my motor cycle 
to the purchaser on (date) Ist July, 1963 
and request was made to transfer the owner- 

ip. This was on the letter-head of the 
Automobile Association of India. It is not 
possible to believe that the seller and the 
buyer and also the Automobile Association 
were not aware of the provisions of law 
that information about the transfer must 
be communicated to the authority within 
14 days as provided by clause (a) of sub- 
section (1) of Section 31 of the Act. Even 
this letter is not accompanied by any docu- 
mentary evidence to support the transfer or 
passing of the consideration. In fact, it is 
conspicuously silent even with regard to the 
amount for which the vehicle had been sold. 
Intimation to the insurance company was 
also made on or about 25th July, 1963. 
The purchaser filed in the proposal to cover 
insurance of the vehicle in dispute from 
3rd September, 1963 to 15th October, 1963 
and in paragraph 9 in answer to the ques- 
tion whether any accident had happened 
to the cycle or had any claims been made 
upon or by the proposer or any of the addi- 
fional riders in connection with the motor 
vehicle, he stated that “none has been made 
by the proposer. The motor cycle has 
been, hoewver, involved in a recent acci- 
dent. The company has been informed 
about it.” This shows that the purchaser 
did not accept any responsibility in respect 
of the liability for the accident which occur- 
ed on 16th July, 1963 when he is alleged 
to be the owner. It is true that in this pro- 
posal under the particulars of date of pur- 
chase, he has mentioned 1st July, 1963, but 
there is no reason why he did not claim to 
cover the insurance for the period from 
Ist July, 1963 onwards. It is also signifi- 
cant to notice that the existing policy issu- 
ed in favour of the seller covered the risk 
in respect of this vehicle for one year from 
16th October, 1962 to 15th October, 1963, 
both days inclusive, and the insurance com-. 
pany had realised the premium for compre- 
ensive insurance from the seller for this 
year. It appears that no separate premium 
was charged from the purchaser, nor is it 
in evidence that any part of the premium 
was refunded to the seller for the period 
from 1st July, 1963 to September or Octo- 
ber, 1963 and the insurance in favour of 
the purchaser was issued only by an en- 
dorsement on the original policy of the 
seller. These circumstances amply justify 
the reluctance of the learned Single Judge 
to accept the bare oral statements of the 
purchaser and the seller in support of ‘the 
alleged sale. The counsel for the legal re- 
presentatives has adversely commented on 
their statements as having been made deli- 
berately after the accident in order to de- 
prive them of their claim for compensation 
against the insurance company. We do not 
find any material on the record to deter- 


mine whether the comment of the counsel 
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is justified, but we agree with the learned 
Single Judge that on the facts and circum- 
stances of this case, it must be held that no 
absolute sale of the vehicle had taken place 
till 23rd July, 1963 and the accident occur- 
red when the vehicle was still owned by the 
seller. It has been plausibly suggested at 
the bar that the parties talked about on or 
before ist July, 1963 to sell the vehicle and 
it was being tested by the purchaser, but 
the agreement of sale, if any, would not 
confer any rights on the purchaser and 
the property in the goods had not passed 
to the purchaser on or before 16th July, 
1963 or for that matter till 23rd July, 1963. 
On our finding that the sale had not taker 
place and the accident had occurred when 
the seller was the owner of the vehicle, the 
liability of the seller arises and consequently 
liability of the insurance company to in- 
demnify the seller against third party risk 
remains intact and subsisting in terms of 
the contract of insurance. 


18. On the question of liability for 
the. accident, there is not much dispute be- 
tween the parties. It appears to us that 
the seller permitted the purchaser to use his 
vehicle who, on the date of the accident, 
was holding it on his behalf and the pur- 
chaser gave it to the garage man and in the 
course of his employment, the mechanic 
drove the vehicle and caused the accident. 
As a result, the seller as well as the insur- 
ance company and the garage man and the 
mechanic would all be jointly and severally 
liable to pay the amount of compensation 
awarded by the learned Single Judge, to 
the legal representatives of the deceased. 


19. No arguments were addressed 
fo us on the quantum of compensation. 
As a matter of fact, the Tribunal in the 
first instance has given very good reasons 
after correct application of the principles 
of law and to arrive at the awarded amount 
and the learned Single Judge has rightly 
endorsed them. Mr. Pombra for the legal 
representatives faintly suggested that the 
amount of compensation be enhanced to 
Rs. 1,50,000/-, but his submission was 
wholly misconceived as his clients never 
filed any appeal or cross-objections against 
the order of the learned Single Judge and 
they are consequently not entitled to any 
enhancement, nor is there any justification 
to vary the amount. the counsel ap- 
pearing before us agreed that the liability 
of the garage man must also be included 
in the order of the learned Single Judge. 


. 20. As a result, we dismiss the ap- 
peals with the modification that besides the 
insurance company, the seller | Gurcharan 
Singh and the mechanic Ram Lal found 
liable by the learned Single Judge, Gulzari 
Lal, respondent No. 8 (herein referred to as 
the garage man) would also be liable to 
pay the amount of Rs. 31,500/- as compen- 
sation awarded to the legal representatives 
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of the deceased. The parties will bear thein 
respective costs of the appeals before us. 


Order accordingly. - 
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ALR, 

B. C. J.:— The question in- 
volved in this revision is whether a suit 
for recovery of arrears of rent at the con- 
tractual rate should be stayed during the 
pendency of a petition for fixation of stand- 
ard rent filed by the tenant before the Con- 
troller. The revision came up for hearing 
before one of us who, in view of an autho- 
rity of this Court in Malik Girdhari Lal v, 
Parshotam Dass, Civil Revn. No. 416-D of 
1965, decided by Tatachari, J. on 28-5-1971 
(Delhi) has referred it to a Division Bench. 


2. The material facts of the case are 
that the petitioners in this revision are ten- 
ants of the respondents on a rent of Rupees 
150/- per month and on 3ist -May, 1965, 
they filed a petition under Section 9 of the 
Deihi Rent Control Act 59 of 1958 (herein- 
after referred to as the Act) for fixation of 
standard rent of the premises which is still 
pending for decision. On 6th April, 1970, 
the landlords (respondents herein) instituted 
a suit for recovery~of Rs. 5,400/- on ac- 
count of arrears of rent at the contractual 
rate for the period from ist April, 1967 to 
31st March, 1970. The suit is pending in 
the Court of a Subordinate Judge ist Class, 
Delhi. The defendants in their written 
statement raised the plea that the suit was 
liable to be stayed under Sections 10 and 
151 of the Code of Civil Procedure till the 
determination of the standard rent by the 
Controller. This plea was opposed and 
failed before the Subordinate Judge who 
by order dated 22nd September, 1970 held 
that unless and until the standard rent ‘on 
interim rent had been fixed by the Control- 
ler, the tenants were bound to pay the con- 
tractual rent and there was, therefore, no 
ground for stay of the suit. Aggrieved by 
this order, the tenants, who were defendants 
in the suit, filed a revision under Section 115 
of the Code of Civil Procedure. 


3. In support of the revision, 
learned counsel for the 


the 
petitioners has 


‘mainly relied on the decision of Tatachari, 


J. in Malik Girdhari Lal’s case, Civil Revn. 
No. 416-D of 1965, D/- 25-5-1971 (Delhi 
where his Lordship, following two authori- 
ties of the High Court of Madhya Bharat 
and one of the High Court of Hyderabad, 
namely, Dulhanmal Rizumal v. Abdul Ka- 
dar, AIR 1950 Madh Bha 8; Maji Lal v. 
Prem Chand, AIR 1951 Madh Bha 105 and 
Vishnu Dass v. Dr. Krishan Kumar, AIR 
1953 Hyd 144, held that in view of Sections 
4 and 5 of the Act, the landlord was not 
entitled to recover any amount in excess of 
the standard rent of the premises and since 
the civil Court had no jurisdiction to deter- 
mine the standard rent, which could be 
determined only by the Controller being the 
special Tribunal created under the Act, the 
suit for recovery of arrears of rent should 
be stayed under Section 151 of the Code 
of Civil Procedure till the determination of 
the standard rent. The learned counsel has 
submitted that under the circumstances of 


1973 
‘the case, the suit ought to have been stayed 
by the Subordinate Judge and the decision 
of the Supreme Court in M. M. Chawla 
v. J. S. Sethi, 1969 Ren CR 861 = (1971 
Lab IC (N) 11) (SO) relied upon by the 
Court below, was distinguishable on the 
. facts and circumstances of the case. 


: 4 Whe Rent Act is a piece of ameli- 
orative legislation, the object of which is to 
restrict the increase of rent and protect the 
tenants against their harassment by eviction 
consequent on the shortage of accommoda- 
tion. The scehme of the Act is that Sec- 
tion 14 thereof prohibits eviction except on 
the grounds specified in the provisos to the 
section. So far as standard rent is con- 
cerned, Section 6 of the Act prescribes the 
definition and Section 9 provides the machi- 
nery for fixation of standard rent and it 
specifies the factors to be taken into consi- 
deration in determining it. Section 10 of 

, the Act gives jurisdiction to the Controller 
to fix an interim rent. Section 12 provides 
the limitation for moving applications for 
fixation of standard rent, whether by the 
tenant or the landlord and Section 13 makes 
a provision for refund of the amounts paid 
in excess of the standard rent or payments 
of those amounts like premium which are 
prohibited by the statute. Section 5 bars 
the recovery of unlawful charges and Sec- 
tion 4 provides that no tenant shall, not- 
withstanding any agreement to the contrary, 
be liable to pay to his Jandlord any amount 
in excess of the standard rent of the pre- 
mises and that any agreement for payment 
of rent in excess of standard rent shall be 
construed as if it were an agreement for 
payment of the standard rent only. Section 
50 of the Act inter alia provides that the 
civil Court will have no jurisdiction in res- 
pect of eviction of tenants and fixation of 
standard rent which the Controllers have 
been empowered to decide under the Act. 


5. The argument advanced on be- 
half of the tenant-petitioners is that every 
property will be deemed to have a standard 
rent in accordance with the principles men- 
tioned in Sections 2 (k), 6 and 9 of the Act 
and, therefore, every tenant would be re- 
quired to pay, and the landlord would be 
entitled to recover, only the said amount 
of standard rent and payment in excess of 
jt has been declared to -be unlawful and 
since the civil Court cannot determine the 
standard rent, it should be required to stay 
the suit for recovery of arrears of rent at 
the contractual rate, otherwise the result of 
the decree would be to compel payment of 
amount in excess of the standard rent which 
has been or may be fixed by the Controller. 


6. The Supreme Court in M. M. 
Chawla’s case, 1969 Ren CR 861 = (1971 
Lab IC CN) 11) (SC) (supra) had an occasion 
to consider the problem and the argument 
pressed before the Court was that the stan- 
dard rent had been defined by Sections 2 
(k) and 6 of the Act and Sections 4 and 5 
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had the effect of reforming the contract of 
tenancy for payment of rent and to substi- 
tute the standard rent for the contractual 
rent and so the landlord was not entitled to 
recover the contractual rent. The Court 
negatived the contention and observed as 
follows:— 

“Counsel says that by virtue of the pro- 
visions of Sections 4 and 5 recovery of rent 
by a landlord in excess of the standard rent 
is prohibited. But in our judgment the 
prohibition in Sections 4 and 5 operates 
only after the standard rent of premises is 
determined and not till then. So long as 
the standard rent is not determined by the 
Controller, the tenant must pay the con- 
tractual rent: after the standard rent is 
determined the landlord becomes disentitled 
to recover an amount in excess of the stan- 
dard rent from the date on which the deter- 
mination operates. 


“We are unable to agree that standard 


- rent of given tenement is by the virtue of 


Section 6 of the Act a fixed quantity, and 
the liability for payment of a tenant is cir- 
cumscribed thereby even if the standard 
tent is not fixed by order of the Controller. 
Under the scheme of the Act standard rent 
of a given tenement is that amount only 
which the Controller determines. Until the 
standard rent is fixed by the Controller the 
contract between the landlord and the ten- 
ant determines the liability of the tenant to 
payment. That is clear from the terms of 
Section 9 of the Act. That section clearly 
indicates that the Controller alone has the 
power to fix the standard rent, and it- can- 
not be determined out of the Court. An 
attempt by the parties to determine by 
agreement the standard rent out of Court 
is not binding. By Section 12 in an appli- 
cation for fixation of standard rent of pre- 
mises the Controller may give retrospective 
operation to his adjudication for a period 
not exceeding one year before the date of 
the application. The scheme of the Act is 
entirely inconsistent with standard rent bs- 
ing determined otherwise than by order of 
the Controller. In our view, the prohibition 
against recovery of rent in excess of the 
standard rent applies only from the date on 
which the standard rent is determined by 
oe of the Controller and not before the 
a ae g 


E is, therefore, obvious that the rule of law 
laid down by the Supreme Court is that the 
tights of the parties remain governed by 
the terms of the contract and the tenant 
remains liable to pay the rent at the con- 
tractual rate unless and until the standard 
rent is in fact determined by the Controler 
according to the provisions of law. There 
is, therefore, no scope for any conception 
of a notional rent being substituted by the 
parties in place of the contractual rent and 
then invite the prohibition contained in 
Section 4. Whe Supreme Court has very 
clearly laid down that the prohibition does 
not apply unless and until the standard rent 
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has been fixed by an order of the Control- 
ler and it becomes effective only from the 
date it operates and not earlier. 


7. This judgment of the Supreme 
Court had not been brought to the notice 
of the Court in the case of Malik Girdhari 
Lal, Civil Revn. No. 416-D of 1965, Dj- 
25-5-1971 (Delhi) (supra). In view of the 
decision of the Supreme Court, it is not 
necessary to consider the correctness of the 
authorities relied upon by the learned Single 
Judge. As a result, the petitioner-tenants 
would be legally liable to pay all arrears of 
Tent at the contractual rate and the decree 
of the civil Court would, in the absence of 
an order of the Controller in fact fixing 
the standard rent, be legal and valid and 
actual rent cannot be said to be fluid or 
contingent. 


8. The learned counsel for the peti- 
tioners has lastly submitted that assum- 
ing that the decree of the civil Court would 
be lawful and binding, there was a good 
and sufficient ground for stay of the suit 
when proceedings for fixation of standard 
rent, which had been initiated earlier, were 
pending. In our opinion, this contention 
has no force. It was open to the party 
who had filed a petition under Section 9 
of the Act for fixation of standard rent to 
obtain from the Controller an order under 
Section 10 of the Act fixing an interim 
rent of the premises pending determination 
of the standard rent which could be passed 
after the filing of the petition as expedi- 
tiously as possible. This order for interim 
rent would be binding on the parties and 
would reform the payable rate of rént un- 
less and until the application was finally 
disposed of by the Controller under Section 
9. It is admitted that the petitioners did 
not obtain any order fixing the interim rent 
in this case. Again, after the standard 
rent has been finally fixed by an order 
under Section 9, the Controller is required 
to fix a date with effect from which the 
standard rent would be effective which 
would be not more than oné year earlier 
than the date of filing of the petition and 
Section 13 of the Act contains a provision 
for refund of the amount of rent and pre- 
mium etc. by adjustment from the rent or 
otherwise, which may be in excess of the 
standard rent or be not recoverable under 
the Act. This provision provides ample 
protection to the tenants against any cx- 
cessive or unlawful recovery of the rent. 
Consequently, the passing of the decree by 
the civil Court against the tenant will not 
prejudice his rights or interests and if and 
when the standard rent is determined and 
comes into operation, Section 13 and other 
provisions of law would safeguard the inte- 
rests of the tenant and would ensure the 
refund of the amount realised by the land- 
lord in excess of the standard rent fixed ac- 
cording to law. As a result, we do not 
find any cogent reason for not proceeding 
with the suit for recovery of arrears of 
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rent, as the two proceedings run an inde- 
pendent course in different jurisdictions. 

9, The provision for stay of the 
suit is contained in Section 10 of the Code 
of Civil Procedure, but the same has no 
application to such circumstance as has been 
held by this Court in Malik Girdhari Lal’s 
case, Civil Revn No. 416-D of 1965, Dy/- 
25-5-1971 (Delhi). So far as Section 151 
is concerned, the trial Court undoubtedly 
possesses a jurisdiction to stay the suit in 
the interests of justice on good and suffi- 
cient cause. That is a matter for the dis- 
cretion of the Court of first instance and 
the same is to be exercised in accordance 
with well established principles of law, but 
in a circumstance like the facts of the pre- 
sent case, there can be no good ground fog 
exercise of such discretion in favour of 
stay. The reason is that the law provides 
ample safeguards for working out the rights 
of the parties following upon the order of 
the Controller determining the standard 
rent, but if the suit be stayed, the amount 
of arrears of rent which, it is under Section 
26 the legal duty of the tenant to pay 
month by month, may accumulate and the 
landlord would be deprived of the same at 
least for a considerable time without any 
valid reason. In Krishan Kumar v. Lala 
Ram Sarup Khanna, 1966 Delhi LT 608, 
Justice S. B. Capoor came to the same con- 
clusion as we have done and he held that 
a suit for recovery of arrears of rent can 
be proceeded with even during the pendency 
of an application for fixation of standard 
rent, which proceedings will not be a valid 
ground for stay of a suit for recovery of 
rent in civil Court. Our conclusion, there- 
fore, is that we do not subscribe to the 
view that a suit for recovery of arrears of 
rent should be stayed during the pendency 
of a petition for fixation of standard rent 
either under Section 10 or under Section 
151 of the Code of Civil Procedure. 


10. As a result, the revision - fails: 
and is dismissed, but under the circumstan- 
ces of the case, the parties are left to bear 
their respective costs. 

Revision dismissed. 
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JUDGMENT :— This second appeal 
from order is directed against the order 
dated 7th June, 1968, passed by the Rent 
Control Tribunal whereby the Tribunal set 
aside the order of the Rent Controller, 
Delhi, dated the 10th November, 1967, and 
remanded the case to the Rent Controller 
for decision on merits. 


2. The only question for determina- 


tion in this appeal is as to whether it is 
open to the appellant to raise the question 
of lack of notice under Section 106 of 
Transfer of Property Act after a long lapse 
of 4 years after the parties had proceeded 
to trial and led evidence on merits of the 
case. 


3. With a view to appreciate the 
contentions raised by une learned counsel 
for the parties it would be expedient to 
record a few facts of the case. The res- 
pondents who are the owners of the kothi 
in dispute situated in Khilonewala Bagh near 
Rana Partap Bagh, filed an application 
under Section 22 of the Delhi Rent Con- 
trol Act, 1958 (hereinafter referred to as 
‘the Act’) for eviction of the appellant whe 
is a tenant under the respondents in res- 
pect of the said premises on various 
grounds, such as, that the appellant was 
given the premises for use as residence 
alone but he is also using it for commer- 
cial purposes; that he is running business in 
the said premises in the name and style of 
“Bishnoi Finance Private Ltd.”; that he is 
using the front portion of the premises for 
keeping buffaloes and for sale of milk etc. 
and that the said uses are in contravention 
of the terms under which he was authorised 
to occupy the premises; that he has made 
unauthorised constructions and has put up 
a fence and also has constructed a buffaloe 
shed on the adjoining land not rented out 
to him and that he has occupied two out- 
houses in an unauthorised manner. 


4, In para 18-B of the petition the 
landlord is required to state whether notice 
required has been given and, if so, parti- 
culars thereof and copies of such notice 
along with tenant’s reply, if any, are also to 


be furnished. In the said para the respon 
dents stated that no notice was required. 


5. The appellant resisted the peti- 
tion controverting the allegations of the 
respondents and in particular in reply to 
para 18-B of the petition stated “no notice 
is given. But notice of such grounds is 
essential.” 

6 Here it may be stated that the peti- 
tion for ejectment was filed on the 12th 
December, 1963, and reply to the petition 
was filed on 16th January, 1964. Replica- 
tion to the reply filed by the appellant, was 
filed by the respondents-landlords on the 
3rd February, 1964, and the parties there- 
after led evidence. The respondents-land- 
lords examined seven witnesses and theis 
learned counsel closed the case on their be- 


-half on the 3rd June, 1966. The appellant 


examined seven witnesses in addition to get- 
ting his own statement recorded and closed 
his case on the 2nd September, 1967. 


7. As already stated above, petition 
for ejectment was filed on the 12th Decem- 
ber, 1963 and the appellant-defendant clos- 
ed his case on the 2nd September, 1967. 
In other words, it took nearly about fous 
years for the parties to complete the evi- 
dence. 

8. The appellant on the 18th Sep- 
tember, 1967, moved an application under 
Order 6, Rule 17 read with Section 151, 
C.P.C., seeking permission for altering 
and/or amending reply given by him to 
para 18-B of the petition and wanted to 
substitute the same by the following reply:— 


“Tt is wrong and denied that no notice 
is necessary. The tenancy has not been 
terminated according to law and no notice 
of such termination has been given by the 
petitioner and not even alleged. The provi- 
sions of the Transfer_of Property Act have 
been extended to the Union territory of 
Delhi w.e.f. 26-12-62 and therefore the pre- 
sent petition is not competent and the peti- 
tion merits dismissal and the respondent is 


not liable to eviction inter alia for this 
reason.” 
9. The appellant’s request for pro- 


posed amendment was rejected by the Rent 
Controller vide his order dated the 2ist 
September, 1967, on the ground that the 
plea sought to be raised in regard to notice 
had already been taken by him in para 18-B 
of the written statement and that it would 
be open to the appellant to address argu- 
ments on the point during the course of 
arguments in the case. 


10. Subsequently the respondents 
filed an application under Order 6, Rule 17 
read with Section 151, C.P.C. seeking per- 
mission to amend para 18-B of the petition 
Stating that at the time of arguments the 
appellant had taken up the plea that the 
application was not maintainable for want 
of notice for terminating the tenancy. It 
was. further stated that assuming, though 
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not conceding, that such a notice was re- 
quired, no such plea was raised by the 
appellant during the entire course of pro- 
ceedings and that a notice required under 
Section 111 (h) read with Section 106 of 
the Transfer of Property Act can be waiv- 
ed and since the appellant had kept quiet 
about the service of the said notice for 
about four years, the appellant will be deem- 
ed to have waived the said plea and that 
the said objection was not open to him. It 
was further contended that since the appel- 
lant raised the objection relating fo non- 
service of notice only at the time of argu- 
ments the respondents were not able to 
take up the plea of waiver specifically in 
its pleadings and the respondents sought per- 
mission to raise the said plea by amending 
para 18-B of the petition accordingly. 


1i. The above application of the 
respondent was rejected by the Rent Con- 
troller vide his order dated 9th November, 
1967, on the ground that the appellant’s 
request for amendment of the written state- 
ment had already been rejected and second- 
ly, for the reason that the amendment 
sought by the respondents, even if allowed, 


would not help the respondents as it was a- 


part of the cause of action to be stated by 

the landlords-respondents in its petition that 
a notice under Section 106 of the Transfer 
of Property Act was given to the tenant be- 
fore instituting the ejectment proceedings 
and that if the landlords failed to make 
the aforesaid averment in the ejectment 
petition, it was liable to be rejected under 
Order 7, Rule 11, C. P. C., and the question 
of waiver, therefore, would not arise in 
stich a case. 


12. The Rent Controller vide his 
order dated the 10th November, 1967, re- 
jected the petition under Order 7, Rule 11, 
C.P.C. on the ground -that no notice under 
Section 106 of the Transfer of Property 
Act was given by the respondents. 


43. Feeling: aggrieved, the respon- 
dents filed appeal before the Rent Control 
Tribunal who set aside the order of the 
Rent Controller on the ground that the plea 
of want of notice as required under Section 
106 of the Transfer of Property Act had 
not been taken up by the appellant at the 
appropriate stage and the same could not 
be urged in arguments after four years 
of institution of the case. The Rent Con- 
trol Tribunal further held that the respon- 
dents in its application had stated that no 
notice was necessary to be given to the ap- 
pellant and the appellant did not set up a 
‘ plea of non-maintainability of the petition 
for his eviction on the ground of want of 
notice terminating the tenancy under Sec- 
tion 106 of the Transfer of Property Act 
and the appellant having not taken up the 
plea of requirement of service of reasonable 
notice terminating the tenancy in the writ- 
ten statement, was deemed to have waived 
it. In the result, the Rent Control Tribu- 


nal remanded the case to the Rent Control- 
ler under Order 41, Rule 23, C.P.C. for 
decision on merits. 


14. Mr. Balbir Singh, the Jearned 
counsel appearing for the appellant, vehe- 
mently contended that the appellant had 
taken up the plea of want of notice under 
Section 106 of the Transfer of Property Act 
in the written statement in para 18-B. Not 
only this, the learned counsel submitted, the 
appellant even moved an application under 
Order 6, Rule 17, C.P.C. seeking permission 
to amend the written statement which ap- 
plication was not allowed by the Rent Con- 
troller on the ground that the plea having 
already been taken, it was open to the ap- 
pellant to argue the same during the course 
of arguments. The learned counsel, there- 
fore, submitted that taking into considera- 
tion the record of the case, it was wrong 
on the part of the Rent Control Tribunal 
to hold that the plea was waived by the 
appellant. 


15. The learned counsel for the ap- 
pellant in support of his above contention 
that notice under Section 106 of the Trans- 
fer of Property Act was required to be given 
before the petition could be filed relied 
upon Rajendronath Mookhopadhya v. Bas- 
sider Ruhman Khondkhar, (1876) ILR 2 
Cal 146 (FB). In that case the plaintiff- . 
respondent was the tenant under the appel- 
Jant-landlord who without giving any notice 
to the respondent put in a fresh tenant on 
the land. The respondent brought the suit 
for recovery of possession. The suit was 
resisted on the ground that the ‘respondent 
had relinquished his tenure. On the facts 
of the case, it was observed that the tenant 
was a tenant from year to year and the 
appellant-landlord could not recover posses- 
sion without determining the tenancy by 
proper notice, and the contention that the 
institution of the suit itself was a sufficient 
demand of possession, was repelled. This 
authority is of no help to the appellant as 
the point for consideration is whether the 
appellant had waived the plea of want of 
notice or not. 


16. The learned counsel for the ap- 
ellant next relied upon the decision of a 
Division Bench of this Court in Batoo Mal 
y. Rameshwar Nath, 1970 Ren CR 532 = 
(AIR 1971 Delhi 98), in which it was ob- 
served that it was necessary to terminate a 
contractual tenancy before the landlord 
could proceed to evict the tenant under the 
Rent Control legislation. But the point in 
the instant apps cal is whether the plea of 
want of notice had been waived by the ap- 
pellant or not. It may be stated here that 
in Batta Mal’s case (supra) the Bench also 
observed that the requirement of Section 
106 of the Transfer of Property Act was 
not mandatory and that if the conduct of 
the tenant in not insisting upon the notice 
had been acted upon by the Jandlord, then 
the landlord would be altering his position 


r 
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by relying upon the conduct of the tenant 
and the tenant would be estopped `at a 
later stage from resiling from his conduct 
and raising the objection of want of notice 
to the suit of the landlord. It was further 
observed in the said case that ordinarily a 
landlord suing or applying for the eviction 
of a tenant must plead that the contractual 
tenancy had been terminated, but the failure 
to make such a pleading would not ordi- 
narily amount to non-disclosure of the cause 
of action itself and that the failure of the 


tenant to raise the objection regarding non-- 


compliance with Section 106 of the Transfer 
of Property Act at an early stage of the 
litigation would amount to a waiver of the 
plea by him. I would advert to this aspect 
of the matter at a subsequent stage of this 
judgment. 


17. The learned counsel for the ap- 
pellant next cited Boota Ram v. Balmukand, 
1971 Ren CJ 103 (Delhi) in which S. N. 
Shankar, J., observed at page 109, “waiver 
is a deliberate and conscious act as distin- 
guished from estoppel which may be creat- 
ed by law. Whether the objection has been 
waived or not in a given case is a question 
which has to be decided on the direct as 
well as circumstantial evidence on the re- 
cord. The fact that Boota Ram sought to 
get his written statement amended to in- 
corporate this plea specifically is an indica- 
tion to the contrary and shows that he did 
not waive this plea at the stage of trial. It 
is, therefore, not possible to sustain the 
submission of Shri Gupta that Boota Ram 
had waived the plea of notice”. The learn- 
ed counsel, therefore, contended that since 
the appellant had specifically sought . per- 
mission to amend the written statement, it 
indicated that he had not waived the plea 
of want of notice; on the contrary the ap- 
pellant had raised this plea in para 18-B 
of the written statement. 


-18. It may be stated here that the 
notice under Section 106 of the Transfer of 
Property Act is only required to be given 
in case of a contractual tenancy while no 
such notice has to be given in case of a 
statutory tenancy. The appellant in his 
written statement has nowhere taken the 
plea that the tenancy was a contractual ten- 


-ancy. If it is so, no notice was required 


to be given under Section 106 of the Trans- 
fer of Property Act terminating the tenancy. 
(See Bhaiya Ram v. Mahavir Pershad, 1969 
Ren CR 1 = (AIR 1969 Punj 110) (ŒB). 


19. As already noted in an earlier 
part of this judgment the petition was filed 
on the 12th December, 1963 arid the writ- 
ten statement was filed on the 16th January, 
1964. The landlords-respondents had clear- 
ly mentioned in para 18-B of the petition 
that no notice was required to be given. 
The appellant did not take up the plea that 
the tenancy was a contractual tenancy and 
that the same was not terminated by the 
respondents by a proper notice. Not only 


this, the parties proceeded to trial and pro- 
duced evidence in support of their respec- 
tive contentions. It was only after the evi- 
dence had been closed “by the parties that 
the appellant filed application under Order 
6, Rule 17, C.P.C. seeking permission to 
amend para 18-B of the written statement 
to raise the plea of want of notice under 
Section 106 of the Transfer of Property Act. 
That being so it has to be held that the 
conduct of the appellant in not insisting 
upon notice under Section 106 of the Trans- 
fer of Property Act was acted upon by the 
landlords who altered their position by rely- 
ing upon the conduct of the appellant in 
not seeking permission of the Court at an 
early stage to amend the petition by pin- 
pointedly asserting that although no notice 
_ Was required to be given under Section 106 
of the Transfer of Property Act yet such a 
plea, if it was at all open to the appellant, 
had been waived by him. The appellant 
having allowed the time to pass and con- 
tested the petition for four years is estopped 
at a late stage from resiling from his con- 
duct by raising the objection that notice 
under Section 106 of the Transfer of Pro- 
perty Act had not been served. Since thel 
appellant had failed to raise this objection. 
at an early stage of the litigation, the Rent 
Control Yribunal was justified in conclud- 
ing that the plea of want of notice had been 
waived by the appellant. 


20. It is pertinent here to note that 
the appellant while appearing as his own 
Witness did not take up the plea that his 
tenancy was a contractual one and the same 
had not been terminated by a notice under 
Section 106 of the Transfer of Property Act. 
It is, therefore, evident that the appellant 
had waived the plea of want of notice deli- 
berately and consciously not only at an 
early stage of the case but even at the time 
when he appeared as his own witness in 
August, 1967, ie., after about 34 years of 
the filing of the petition. This silence on 
the part of the appellant not to take up the 
plea of want of notice even in his state- 
ment is by itself sufficient to hold that in 
a way he held out to the respondents that 
the appellant had waived the plea of want 
of notice as was observed by a Bench of 
this Court in Batoo Mal’s case, 1970 Ren 
CR 532 = (AIR 1971 Delhi 98) (supra) 
that the failure of the tenant to raise the 
objection regarding non-compliance with 
Section 106 of the Transfer of Property Act 
„at an early stage of the litigation would 
‘amount to a waiver of the plea by him. 
Besides, it would be inequitable to allow 
the appellant to raise the plea, which he had 
already waived, at a late ‘stage of the case 
after four years as in case if the appellant 
had raised this plea at an early stage of the 
case in 1963 when the petition was filed, 
the respondents might have chosen to with- 
draw the petition and serve a proper notice 
on the appellant but the appellant having 
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persuaded the landlord to believe that the 
plea of lack of notice had been waived by 
him, cannot suddenly turn round and raise 
this plea at a late stage of the case. 


2L For the reasons stated above 
there is no force in this appeal and the same 
is dismissed but in the circumstances of the 
case, with no order as to costs. 


Appeal dismissed. 
en 
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India, New Delhi, Respondent. 


Civil Writ No. 68-D of 1962, DJ- 4-11- 
1971. 


Index Note:— (A) Central Excises and 
Salt Act (1944), Section 36 — Order of Cem- 
tral Government under Section must be a 
speaking order. (X-Ref:— Constitution of 
India, Art. 220. AIR 1967 SC 1606 and 
AIR 1971 SC 862, Followed. (@ara 3) 

Brief Note:— (A) Therefore if the Cen- 
tral Government while rejecting the revision 
application against the order of the appel- 
late authority gives no reasons for the re- 
jection the order is not in accordance with 
law and is void. (Para 3) 


Caces Referred: Chromological Paras 


‘AIR 1971 SC 862 = (1969) 3 SCC 868, 
Travancore Rayon Ltd. v. Union of 


India 
AIR 1967 SC 1606 = (1967) 3 SCR. 
302, Bhagat Raja v. Union of India 3 
AIR 1966 SC 671 = (1966) 1 SCR 466, 
Madhya Pradesh Industries Ltd. v. 
Union of India 


B. P. Maheshwari, for Petitioner; J. P. 
Gupta, for Respondent. 

ORDER :— These three writ petitions 
can be disposed of by a common judgment 
as the points for determination and the facts 
relevant thereto are identical in all the three 
petitions. 

2. These petitions are directed 
against the order of the Union of India, 
dated 12th June, 1961 rejecting the revision 
petitions filed by the petitioner against the 
orders of the Assistant Collector of Cus- 
toms and Collector of Customs by which the 
goods imported by the petitioner were clas- 
sified under Item 63 (28). of the Indian Cus- 
toms Tariff. The relevant facts may be 
briefly stated: The petitioner was construct- 
ing a bridge across the Palar River in the 
„State of Madras and for the purpose of the 
said construction, the petitioner imported 
sandwich steel plates also known as machin- 
ed steel anchorage plates. The Customs au- 
thorities at Madras assessed these goods 
wader Item No. 63 (28) of the Indian Cus- 
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toms Tariff (ist Schedule) and collected the 
customs duty from the petitioner which was: 
chargeable for the goods under the said 
item. The petitioner wrote a letter to the 
Assistant Collector of Customs, Madras, 
claiming that his goods came under item No. 
63 (9) and not under Item No. 63 (28) of 
the Indian Customs Tariff and asked for 
the refund of the excess customs duty col- 
lected from the petitioner. The petitioner’s 
claim was rejected by the Assistant Collec- 
tor of Customs and appeals filed by the 
petitioner to the Collector of Customs were 
also dismissed. The petitioner thereupon 
filed revision applications to the Central 
Government and by its order dated 12th 
Tune, 1961, the Central Government rejected 
the said applications. 


3. One of the grounds on which the 
petitioner seeks to challenge the order of 
the Government dated. 12th June, 1961 is 
that it is not a speaking order. The said 
order is to the following effect:— 


“The Government of India have care- 
fully considered the revision petition, but 
see mo reason to interfere with order-in- 
appeal passed by the Collector of Customs, 
Madras.” 
There can be no doubt that this is not a. 
speaking order as it does not state the rea- 
sons for rejecting the revision petitions filed 
by the petitioner. The question is whether 
the petitioner can challenge the said order 
on this ground. The Supreme Court had 
occasion to examine the question as to whe- 
ther the revisional authority should give 
reasons for its decision, in the case of 
Bhagat Raja v. Union of India, AIR 1967 
SC 1606 and after examining the case law 
on the subject, held as follows:— 


“The decisions of tribunals in India: 
are subject to the supervisory powers of the 
High Court under Art. 227 of the Constitu- 
tion and of appellate powers of Supreme 
Court under Art. 136. It goes without say- 
ing that both the High Court and the Sup- 
reme Court are placed under a great disad- 
vantage if no reasons are given and the revi- 
sion is dismissed curtly by the use of the 
single word “rejected”, or ‘dismissed’. Ordi- 
narily, if the State Government gives sufficient 
reasons for accepting the application of one 
party and rejecting that of the others, as it 
must, and the Central Government adopts 
the reasoning of the State Government, 
Supreme Court may proceed to examine 
whether the reasons given are sufficient for 
the purpose of upholding the decision. But, 
when the reasons given in the order of the 
State Government are scrappy or nebulous 
and the Central Government makes no at- 
tempt to clarify the same, Supreme Court 
in appeal may have to examine the case de 
novo without anybody being the wiser for 
the review by the Central Government. If 
the State : Government gives a number of 
reasons some of which are good and some 
are not, and the Central Government mere- 


1973 / G. L. Kapoor v. Ramesh Chander (Prithvi Raj J.)  [Prs. 1-3] 


ly endorses the order of the State Govern- 
ment without specifying those reasons which 
according to it are sufficient to uphold the 
order of the State Government, Supreme 
Court, in appeal may find it difficult to as- 
certain which are the grounds which weigh- 
ed with the Central Government in uphold- 
ing the order of the State Government. In 
such circumstances, what is known as a 
‘speaking order’ is called for.” 


The same rule was laid down by the Sup- 
treme Court in a later case, viz., Travancore 
Rayon Ltd. v. Union of India, (1969) 3 SCC 
868 = (AIR 1971 SC 862). The impugned 
order of the Government in that case was 
in the following terms:— 


“The Government of India have care- 
fully considered the points made by the ap- 
plicant(s), but see no justification for inter- 
fering with the order in appeal. The revi- 
sion application is accordingly rejected.” 
It would be seen that the language of this 
. order is almost exactly the same as that of 
the impugned order in the present case. 
That was also a case arising under the Cen- 
tral Excises and Salt Act, 1944. The revi- 
sion petition to the Government was filed 
against the order of the Collector of Cus- 
toms as in the present case. The Supreme 
Court .rejected the contention that whera 
the impugned order merely confirmed the 
order of the appellate authority which had 
contained sufficient reasons for the order, 
the order of the Government confirming 
the same need not give. the reasons for con- 
firmation. It was held that the decision of 
the Supreme Court in Madhya Pradesh In- 
dustries Lid. v. Union of India, (1966) 1 
SCR 466 = (AIR 1966 SC 671), which sup- 
ported the contention was in effect overrul- 
ed by the later judgment of the Supreme 
Court in Bhagat Raja’s case, AIR 1967 SC 
1606 referred to above and it was further 
held that where the Central Government 
exercising the power in revision gives no 
reasons, the order would be regarded as 
void. The impugned order by the Supreme 
Court was, therefore, struck down. 


4, Following the rule laid down by 
the Supreme Court in the above cases, it 
has to be held that the order of the Gov- 
ernment dated 12th June, 1961 is not an 
order in accordance with law. The said 
order is, therefore, set aside and the Cen- 
tral Government is directed to decide the 
revision petitions filed by the petitioner in 
the light of the rule laid down by the Sup- 
reme Court in the said cases. The writ 
petitions are allowed; but there shall be no 
order as to costs. 7 

Petitions allowed. 
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AMR 1973 DELEI 129 (Y 69 C 37) 
PRITHVI RAJ, J. 

G. L. Kapoor, Appellant v. Ramesh 
Chander Nijhawan and others, Respondents. 

C. M. 568-3 of 1972 in S. A. O. 91 of 
1972, DJ- 7-9-1972. : 

Index Note-— (A) Civil P. G (1508), 
oe 32, Rule 2 — Irregularity — Waiver 
of, 

Brief Note:— (A) Filing of a suit or 
other proceeding by a minor or a lunatic 
without a next friend is a mere irregularity 
which will be deemed to have been waived 
by the defendant or the opposite party if 
he fails to make an application under this 
tule. (Paras 7, 11) 
Cases Referred: Chromological Paras 
AIR 1964 Raj 92 = 1964 Raj LW 457, 

Narpat Raj v. Babulal 
AIR 1962 All 512 = 1962 All LJ 631, 
Mahasai Parbhu Dayal v. Man Singh 
AIR 1959 Bom 232 = 61 Bom LR 484, 
Gulabchand v. Fulchand 10 
ATR 1940 Nag 99 = 1939 Nag LJ 577, 
Sulaiman Pir Mohammad v. Abdul 
Shakoor 8, 10 
AIR 1936 All 806 = 1936 All LJ 964, 
Kanhaiya Lal v. Mr. Thomas Skinner 12 


G. S. Vohra, for Appellant; Mrs. 
Shyamla Pappu with M. S. Ganesh, for 
Respondents. 


JUDGMENT :— In this application fil- 
ed under Order 41, Rule 2 read with Sec- 
tion 151, C.P.C. the applicant has prayed 
that he be permitted to add the following 
ground as ground No. 26 to the grounds 
taken by him in his memorandum of 
appeal:— 

“Because Shri Ramesh Chander Nijha- 
wan was of unsound mind and by the rea- 
son of unsoundness of mind and mental in- 
firmity was incapable of suing and protect- 
ing his interest when suing without the ap- 
pointment of a next friend and as such the 
order D/- 30-11-70 passed by Shri K. B. 
Andley, Additional Rent Controller is a nul- 
lity and is of no force and effect. Similarly 
the order D/- 25-2-1972, passed by Shri 
G. C. Jain, Rent Control Tribunal is nullity 
and of no force and effect.” 


2. Tt is further prayed by the appli- 
cant that he be permitted to adduce evi- 
dence in support of the contention raised in 
ground of appeal proposed to be added by 
this application. 

3. The respondent has opposed this 
application stating that the same is not 


- maintainable in‘ that the question sought to 


be raised being one of fact involving pro- 
duction of additional evidence on disputed 
questions of fact as to the events of 1966 
and even prior thereto cannot be permitted 
to be pleaded at this belated stage; that the 
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respondent during the proceedings before 
the Court below had deposed before the 
Court and was cross-examined which by it- 
self would show that he was capable of tak- 
ing care of his own interests and was not 
either of unsound mind or otherwise suffer- 
ing from any mental infirmity. 


4. Mr. Gian Singh Vohra, the learn- 
ed counsel appearing for the applicant, 
vehemently urged that it is amply borne out 
from certificate dated the 21st April, 1972 
filed by the respondent along with reply to 
C. M. 348 of 1972, issued by Dr. V. Bhu- 
shan, Psychiatrist, Hospital for Mental 
Diseases, Shahdra, to the effect that respon- 
dent, Ramesh Chander Nijhawan, was ad= 
mitted in the said Hospital on 10th April, 
1972, as a voluntary Boarder and that he 
was discharged from the said Hospital on 
the 21st April, 1972, the date on which the 
certificate was issued, that the respondent 
was of unsound mind. Not only this, the 
learned counsel further submitted that on 
application under Order 32, Rule 15, read 
with Section 151, C.P.C. (C. M. 440-3 of 
1972) this Court appointed Shri Chaman Lal 
Nijhawan, father of the respondent, as his 
guardian-ad-litem on the statement of Shri 
Chaman Lal Nijhawan to the effect that he 
had no objection to his being appointed as 
guardian-ad-litem of his son, respondent in 
the present appeal. The learned counsel, 
therefore, submitted that if it was not a 
fact that the respondent was of unsound 
mind then Shri Chaman Lal Nijhawan, 
father of the respondent, would not have 
consented to be appointed as guardian-ad- 
litem for the respondent. The above facts, 
the learned counsel submitted, clearly point 
out that respondent is of unsound mind 
and since the petition for eviction of the 
appellant was filed by the respondent in the 
absence of his next friend, the entire pro- 
ceedings taken in the court of Rent Con- 
troller as also before the Rent Control Tri- 
bunal are vitiated being in flagrant disregard 
of the mandatory provisions of Order 32, 
Rules 2 and 15 of the C.P.C. If that is so, 
the learned counsel submitted, the respon- 
dent cannot take advantage of the order 
passed by the Rent Controller and the Rent 
Control Tribunal in his favour ordering the 
ejectment of the petitioner from the premi- 
ses in dispute. 


5. Mrs. Shyamla Pappu, the learned 
counsel for the respondent, submitted that 
the application has been filed mala fide and 
that at the relevant time when the petition 
for eviction of the applicant was filed, the 
respondent was of perfect sound mind which 
is borne out from the fact that the res- 
pondent appeared as his own witness. in the 
petition and did not betray any signs of un- 
soundness of mind. Had the respondent 
exhibited any unsoundness of the mind, it 
was urged the same would have easily been 
detected and discerned during the course of 
cross-examination conducted by the learned 
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counsel for the tenant. The very fact, the 
learned counsel submitted, that answers 
given by the respondents to the questions 
put in cross-examination were rational which 
an ordinary prudent man would have an- 
swered, negatives the allegation made in the 
present application. Mrs. Pappu, however, 
admitted that at present the respondent was 
temporarily suffering from mental depres- 
sion and was not in a position to take care 
of his interests and contest the present pro- 
ceedings personally and it was under these 
circumstances that his father, Shri Chaman 
Lal Nijhawan, had been appointed as guard- 
ian-ad-litem in the present appeal. To sub- 
Stantiate her contention that the respondent 
has only recently suffered some mental de- 
pression, the learned counsel adverting to 
medical certificate dated the 21st April, 1972, 
referred to above, submitted that it was for 
a temporary period of 11 days that the res- 
pondent remained in the Hospital for Men- 
tal Diseases otherwise the medical authorities 
would not have discharged him from the 
Hospital. 

6 With a view to appreciate the 
respective contentions of the parties, it 
would be appropriate to refer to the rele- 
vant provisions of Order 32, C.P.C., Rule 2 
of Order 32 is as follows:— 

“2 (1). Where a suit is instituted” by or 
on behalf of a minor without a next friend, 
the defendant may apply to have the plaint 
taken off the file, with costs to be paid by 
the pleader or other person by whom it was 
presented. 

(2) Notice of such application shall be 
given to such person, and the Court, after 
hearing his objections (Gf any) may make 
such order in the matter as it thinks fit.” 


Rule 4 of Order 32 Jays down as to who 
may act as next friend or be appointed 
guardian for the suit. Rule 15 of the said 
Order 32, C.P.C. prescribes application. of 
rules to persons of unsound mind. The 
said Rule is as follows:— 

“The provisions contained in Rules 1 
to 14 so far as they are applicable, shall ex- 
tend to persons adjudged to be of unsound 
mind and to persons who though not so 
adjudged are found by the Court on in- 
quiry, by reason of unsoundness of mind or 
mental infirmity, to be incapable of protect- 
ing their interests when suing or being 
sued.” 

7. From a perusal of the above- 
quoted Rules, there can be no doubt that 
the provisions contained in Rules 1 to 14 
of Order 32, C.P.C. are to be extended to 
persons adjudged to be of unsound mind 
and also to person who though not so ad- 
judged are found by the Court on inquiry, 
by reason of unsoundness of mind or men- 
tal infirmity, to be incapable of protecting 
their interests when suing or being sued. 
Even if it be assumed for the sake of argu- 
ment that the respondent was of unsound 
mind at the time when he filed the peti- 
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tion for eviction of the applicant from the 
premises in dispute, the procedure available 
to the applicant was as prescribed under 
Rule 2 of Order 32. The applicant accord- 
ing to sub-rule (1) of Rule 2 of Order 32 
could have applied to the Rent Controller 
to take the petition off the file and claim 
costs to be paid by the pleader or other per- 
son by whom the petition was presented, 
alleging that the respondent was of unsound 
mind and the petition has been filed without 
his next friend. On the filing of such an 
application, the Court was required to_ give 
notice thereof to such person, and the Court, 
after hearing his objections, if any, was to 
pass such order in the matter as it thought 
fit. The applicant having not taken re- 
course to the procedure prescribed under 
Rule 2 of Order 32, cannot now contend 
that he be permitted to take the proposed 
additional ground in the grounds of appeal 
as at best in not filing the petition through 
a next friend, amounted to an irregularity 
which, for want of an application on the 
part of the applicant by way of making a 
prayer to the Court to have the petition 
taken off the file, was deemed to have been 
waived. 

8. In Sulaiman Pir Mohammad v. 
Abdul Shakoor, AIR 1940 Nag 99, the 
Court observed, at page 102, 


“Order 32, Rule 2, Civil P. C., provides 
that where a suit is instituted by or on be- 
half of a minor without a next friend, the 
defendant may apply to have the plaint 
taken off the file. If this procedure is not 
adopted, then the defendant cannot be 
heard afterwards to say that the proceedings 
were null and void because the plaintiff 
was a minor.” 


9. The learned counsel for the ap- 
plicant relied upon Mahasai Parbhu Dayal 
y. Man Singh, ATR 1962 All 512, in which 
it was observed that a decree against a 
minor was void ab initio and a nullity, if it 
was passed in a suit in which no guardian 
of the minor was appointed and that the 
position regarding a decree against a person 
of unsound mind is the same as 
that against minor. The learned counsel 
urged on the basis of the above-cited autho- 
rity that the decree passed in favour of the 
respondent because of his being of unsound 
mind is void ab initio and the respondent 
cannot take advantage of the said decree. 

T am afraid, no assistance can be de- 
rived by the applicant from the above-cited 
Allahabad High Court authority, as in the 
said case the minor was prejudiced on ac- 
count of the decree passed against him 
when admittedly, he, being a minor, could 
not protect his interest in the suit and’ the 
minor having not been sued through a next 
friend, it was held that the decree was void 
abinitio. But in the instant case the facts 
and circumstances are different. As already 
observed in an earlier part of the judgment, 
the respondent had appeared as his own 
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witness and was subjected to a lengthy 
cross-examination during which he did not 
exhibit any signs of mental infirmity and 
the applicant was obviously satisfied with 
the statement made by the respondent. Now 
that the decision in the case has gone 
against the applicant he cannot make a 
grievance on the basis of information which 
he derived from the medical certificate re- 
ferred to earlier, to the effect that the res- 
pondent remained in the Hospital for Men- 
tal Diseases for a period of ten days, and 
urge that it should be presumed that the 
respondent was suffering from mental in- 
firmity even at the time when the petition 
was heard and disposed of by the Rent Con- 
troller and again during the period when 
the appeal was heard and disposed of by 
the Rent Control Tribunal. There is no 
basis for drawing such an inference. Apart 
from this, the applicant had not shown that 
he had been prejudiced in the trial of the 
petition for eviction, even if it be assumed 
for the sake of argument that the respon- 
dent was suffering from mental infirmity 
during the period the petition was pending. 

10. In Narpat Raj v. Babulal, AIR 
1964 Raj 92, a Division Bench of the Court 
relying on Sulaiman Pir Mohammad’s case, 
AIR 1940 Nag 99 (supra) and Gulabchand 
v. Fulchand, AIR 1959 Bom 232, observed, 


SE jasse that where a minor brings a 
suit except through a next friend and it 
proceeds to trial and the decree is passed 
therein without the defendant raising any 
objection to the procedure adopted, then 
such a defect amounts to a mere irregula- 
rity which can be waived by the defen- 
dant.” 

I. The. allegation of the applicant 
is that he did not know about the mental 
infirmity of the respondent at the time the 
petition was pending. Be that as it may, in 
not filing the petition for ejectment through 
a next friend, all that can be said is that 
an irregularity was committed which was 
capable of being waived by the applicant 
and the mere irregularity does not vitiate 
the decree. 

12. In Kanhaiya Lal v. Mr. Thomas 
Skinner, AIR 1936 All 806, it was observ- 
ed that in a suit which is filed by or against 
the minor without a next friend all that 
the Court had to see was that if any pre- 
judice had been caused to any particular 
party and to see that the grievance was re- 
moved. In that case a decree was passed 
in favour of the lunatic and the Court deal- 
ing with that aspect of the matter, observed 
that non-compliance with the procedure 
prescribed under Order 32, Rule 2, did not 
prejudice the interest of the lunatic in any 
way by the aforesaid irregularity. 

13. For the reasons stated above the 
application is without merit and is dismiss- 
ed with costs. 

Application dismissed. 
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M. R. A. ANSARI, J. 
M/s. Security and Finance (P.) Ltd., 
Appellant v. Chandan Singh and others, 
Respondents. 


F. A. O. No. 67-D of 1965, D/- 23-5- 
1972. 


Index Note:— (A) Arbitration Act 
(1940), Section 14 — Submission to jurisdic- 
tien of Arbitrator — Effect of nom-partici- 
pation im subsequent proceedings. (Para 2) 

Brief Note:— (A) Non-participation in 
the proceedings after having obtained time 
for filing written statement will not alter the 
fact that the party had once submitted to 
the jurisdiction of the arbitrator. The party 
may remain ex parte for various reasons. 

(Para 2) 
Cases Referred: Chromelogical Paras 
(1971) F. A. O. No. 139-D of 1962, 
D/- 10-11-1971 = ILR (1972) 1 Delhi 
279 (FB), P. C. Aggarwal v. Banwari 


Lal 
(1966) 2 Delhi LT 100, Dewan Amolak 
Singh v. Lajpal 
AIR 1955 SC 468 == 1955-2 SCR 48, 
EB ene Pherumal v. Union of 
a 


K. C. Nayyar, Advocate, for Appellant; 
B. R. Malik, Advocate, for Respondents. 

ORDER :— M/s. Security and Finance 
Private Limited, the appellant herein, filed 
an application in the Court of the Sub- 
Judge, Ist Class, Delhi, under Section 14 of 
the Indian Arbitration Act, 1940 (herein« 
after referred the Act) for directing the arbi- 
trator to file his award into Court and for 
making the award as rule of the Court. In 
pursuance of this application, the Court 
directed arbitrator to file the award and 
after the same was filed, issued notices to 
both the parties of the filing of the award. 
The respondents filed their objections, one 
of the objections being that the award was 
based upon a unilateral reference to the 
arbitrator made by one of the parties to the 
dispute and that, therefore, the arbitrator 
had no jurisdiction to enter upon the refer- 
ence. This objection was upheld by the 
learned Sub-Fudge and the application filed 
by the appellant was dismissed. The appel- 
lant has filed the present appeal against the 
said judgment of the learned Sub-Judge. 

2. Admittedly, the reference to the 
arbitrator was made only by one of the 
parties to the dispute, namely, the appellant 
herein, and the respondents did not join in 
the reference. It is now well settled that 
such a unilateral reference does not confer 
any jurisdiction on the arbitrator to enter 
upon the reference and that the proper 
course for the party who wants the dispute 
to be referred to the arbitration is to file 
an application under Section 20 of the Act. 
This rule, however, is subject to one excep“ 
tion, namely, that even if the reference to 
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the arbitrator was made in the first instance 


only by one of the parties and the other 
party bad not joined in the reference, but 
if the other party, subsequently submitted 
to the jurisdiction of the arbitrator, then 
the arbitrator would get jurisdiction to enter 
upon the reference notwithstanding the fact 
that the reference in the first instance wag 
a unilateral reference. The question, therea 
fore, for consideration in this case is whe- 
ther the respondents or any one of them 
had submitted to the jurisdiction of the 
arbitrator even though they did not join in 
the reference made to the arbitrator by the 
appellant. According to the proceedings of 
the arbitrator, which have not been chab 
lenged before me, notices were issued by the 
arbitrator to the appellant and the respon- 
dents to appear before him on 16-5-63. On 
that date, counsel for the appellant-com- 
pany was present and the first respondent 
Chandan Singh was also present along with 
his Advocate Shri Harish Chander. The 
second respondent was not present nor was 
he represented by counsel. A copy of the 
appellant’s statement of claim was handed 
over to respondent No. 1 and the case was 
adjourned to 31-5-63 for filing the written 
statement of the first respondent. Neither 
the first respondent nor his counsel, how- 
ever, appeared before the arbitrator either 
on 31-5-63 or subsequently and the arbitrator 
proceeded ex parte against both the respon- 
dents. The first respondent having ap- 
peared before the arbitrator on 16-5-63 did 
not challenge the jurisdiction of the arbitra- 
tor to enter upon the reference. He only 
wanted time for filing the written statement 
and time was given to him till 31-5-63. In 
my view, this amounted to the submission 
by the first respondent to the jurisdiction of 
the arbitrator. Although he did not parti- 
cipate in the further proceedings before tha 
arbitrator, it cannot be said that he did not 
submit to the jurisdiction of the arbitrator. 
A person having submitted to the jurisdic- 
tion may choose to remain ex parte for 
various reasons and once both the parties 
submit to the jurisdiction of the arbitrator, 
it confers valid jurisdiction upon the arbi- 
trator to enter upon the reference and it is 
immaterial whether any of them partici 
pates in the subsequent proceedings of the 
arbitrator. The rule laid down by H. R. 
Khanna, J. (as his Lordship then was) in 
Dewan Amolak Singh v. Lajpal, (1966) 2 
Delhi LT 100, in my view, applies to the 
facts of the present case. The present case 
is, therefore taken out of the ambit of the’ 
rule laid down by the Supreme Court in 
Thawardas Pherumal v. Union of India, 
AIR 1955 SC 468 or the rule laid down by 
a Full Bench of this Court in F.A.O. No. 
139-D/62 (Delhi) (P. C. Aggarwal v. Bane 
wari Lal) decided on 10-11-71. The learn- 
ed Subordinate Judge, in my view, failed to 
appreciate the distinction between the facts 
in Thawardas Pherumal’s case and the facts 


in the present case and he was, therefore, 
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wrong in applying the rule laid down in, 
Thawardas Pherumal’s case to the. present 
case and dismissing the application filed by: 
the appellant. 


3. The judgment of the learned 
Subordinate Judge is set aside and the case 
is remanded for considering~the other ob- 
jections raised by the respondents. Since, 
however, the second respondent did not 
appear before the arbitrator at any time, it 
cannot be said that he had submitted to 
the jurisdiction of the arbitrator. There- 
fore, the award of the arbitrator cannot be 
enforced against the second respondent. 
The appeal is, therefore, partly allowed. 
There shall be no order as to costs. 


Appeal partly allowed. 
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PRITAM SINGH SAFEER, J. 

Ram Behari Mehrotra and another, 
Petitioners v. M/s. Smarts Pvt. Ltd. and 
others, Respondents. 

C. R. No. 175 of 1972, DJ- 18-5-1972, 
from order of M. K. Chawla, Addl. Dist. 
J., Delhi, D/- 10-1-72. 


Index Note:— (A) Arbitration Act 
(1949), Section 39 — A party to an arbitra- 
tion agreement whe does mot challenge the 
validity of am award within period prescrib< 
ed therefor cannot resort to am appeal under 
Section 39 of the Act. Arbitration Act be 
ing a special statute Section 96 amd Order 
41, Rule 4 would be of mo avail. (X-Ref:— 
S. 33). (X-Refi— Civil P. C. (1998), S. 96, 
Q. 41, R. 4). aras 3, 4) 

Index Note-— (8). Arbitration Act 
(1940), Section 33 — Where the party filing 
the objections decamps from the litigation 
and offers mo evidence to substantiate the 
objections the court cammot but pass a dec- 
ree im accordamce with the award unless it 
exercises Îts powers under Sections 15 and 


16 of the Act. Cara 7) 
Cases MReferred: Chromological Paras 
AIR 1967 SC 1233 = (1967) 3 SCR 


147, Madan Lal v. Sunder Lal 

AIR 1962 SC 666 = (1962) 2 SCR 551, 
Nilkantha Sidramappa v. Kashinath 
Somanna 


G. R. Chopra, for Petitioners; 
Narang, for Respondent No. 1. 


ORDER:— An application dated the 
13th of February, 1969, was filed under 
Section 14 of the Arbitration Act, 1940, by 
Shri P. L. Verma, who acting as an arbi- 
trator has made an award on 25th May, 
1968, with the prayer that notice of the 
making of the award be given to the par- 
ties and the award be made a rule of the 
court. The notice was issued to the par- 
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ties. The petitioner being one of them re- 
ceived the notice, but did not appear in 
court. The order recording on Sth April, 
1969, discloses that the counsel for the ap- 
plicant and respondent No. 1 were present 
and the rest of the respondents were ab- 
sent in spite of service. Allowing oppor- 
tunity to respondent No. 1 to file objec- 
tions the proceedings were adjourned to 
24th April, 1969. It was not contemplated 
by the statute and it was not stated in the 
said order that the proceedings were to be 
ex parte against the absentee respondents. 


2. Section 33 of the Arbitration 
Act, hereafter called “the Act” is:— 


“33. Any party to an arbitration agree- 
ment or any person claiming under i 
desiring to challenge the existence or vali- 
dity of an arbitration agreement or an 
award or to have the effect of either deter- 
mined shall apply to the Court and the 
Court shall decide the question on affida- 
Vits: 

Provided that where the Court deems 

it just and expedient, it may set down the 
application for hearing on other evidence 
also, and it may pass such orders for dis- 
covery and particulars as it may do in a 
suit.” 
Reference in this behalf may also be made 
to Article 119 of the Limitation Act, 1963. 
It is provided therein that where anyone is 
to apply under the Act praying that the 
award be set aside or remitted for reconsi- 
deration he is to do that within thirty days 
of the service of the notice of the filing of 
the award. 


The petitioners could after being serv- 
ed with the notice of the application under 
Section 14, within thirty days, filed objec- 
tions under Section 33 of the Act challeng- 
ing the validity of the award. They ad- 
mittedly did not invoke Section 33. They 
did not contest the application filed by the 
arbitrator to make the award the rule of 
the Court. 


Respondent No. 1 who had appeared 
through counsel on the 5th of April, 1969, 
filed the objections. The petitioners never 
joined the proceedings at any stage. On 
statements being made by the parties, the 
court on 13th August, 1969, passed the fol- 
lowing order:— 

“In view of the statements made the 
name of respondent No. 1 is struck off. 
His objections are dismissed. As no other 
respondent has filed objections, the award 
is made the rule of the court. The decree 
sheet be prepared. File be consigned to the 
record room. Announced in open court. 
Dated 13-8-1969.” 

Thereafter the petitioners filed an appeal 
against the aforequoted order by which the 
award had been made the rule of the court. 
The appeal was dismissed by the impugned 
order dated the 10th of January, 1972. Urg- 
ing this petition Mr. G. R. Chopra sub- 
mits that having been parties to the agree- 
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tment even though the petitioners had not 
filed any objections under Section 33 of the 
Act, they had the locus standi to file an 
appeal under Section 39. It is submitted 
that the petitioners were parties to the dec- 
ree because they had been parties to the 
arbitration agreement. It has to be seen 
whether a party to an arbitration agreement, 
who does not challenge invalidity of an 
award can after it is made the rule of the 
yee file an appeal under Section 39 of the 
ct. 


3. Mr. Chopra has drawn my at- 
tention to Order 41, Rule 4 of the Civil 
Procedure Code, which is:— 


“4, Where there are more plaintiffs or 

more defendants then one in suit, and the 
decree appealed from proceeds on any 
ground common to all the plaintiffs or to 
all the defendants any one of the plaintiffs 
or of the defendants may appeal from the 
whole decree, and thereupon the Appellate 
Court may reverse or vary the decree in 
favour of all the plaintifis or defendants, as 
the case may be.” 
He has also urged that Section 96 of the 
Code be taken into consideration. Reading 
both the provisions together I am of the 
view that Order 41, Rule 4 will be of no 
avail where the right to challenge the award 
is found to have been lost by the omission 
to invoke Section 33 of the Act within the 
period of limitation. The Arbitration Act 
is a special statute. It takes away the juris- 
diction of the ordinary courts. It confers 
the right on the parties to get their disputes 
settled through arbitration. 


Where an award is made and the par- 
ties to an arbitration agreement are notified 
of an application for making it the rule of 
the court, they have to act within Section 
33 read with Article 119 of the Limitation 
Act. A party, who omits to do so, cannot 
by resorting to any provision elsewhere 
confer on itself once again the same locus 
standi which it has under Section 33 of the 
Act to prefer a challenge to the validity of 
the award. Order 41, Rule 4 will apply 
where a person had the locus standi to file 
an appeal. The rule is in the nature of an 
exception and its object is to give jurisdic- 
tion to the court of appeal to reverse or 
vary the decree in favour of all the plaintiffs 
or defendants where any one of the parties 
entitled to file the appeal may have moved 
the court. The rule presumes that the ap- 
peal is filed by a person entitled to chal- 
lenge the decree. 


4, Reliance has been placed by 
both the sides on the observations made in 
Nilkantha Sidramappa v. Kashinath Som- 
anna, AIR 1962 SC 666. It was observed 
therein that where no party had filed any 
objections praying for setting aside the 
award, the question of refusing to set it 
aside could not arise and for that reason 
no appeal could be maintainable under Sec- 
tion 39 (1) (vi) of the Act, which allows 
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the filing of an appeal against an order re- 
fusing to set aside an award. 

I am persuaded to hold that where a 
party to an arbitration agreement does not 
challenge the validity of an award by pre- 
ferring objections under Section 33 of the 
Act, it cannot resort to an appeal to revive 
the challenge, the right to which is lost by 
not invoking Section 33 of the Act within 
the period of Limitation prescribed by Arti- 
cle 119 of the Limitation Act. 

5. The next contention is that even 
though the petitioners had not filed any ob- 
jections the court was bound to decide the 
objections filed by another party to the arbi- 
tration agreement. The counsels submis- 
sion would have made meaning if respon- 
dent No. 1 who had preferred the objec- 
tions had continued with the contest. A re- 
ference to the record shows that when the 
parties’ counsel appeared on 31st July, 
1969, on their request the proceedings were 
adjourned for a compromise to 13th Au- 
gust, 1969. When the parties’ counsel ap- 
peared on 13th August, 1969, their state- 
ments were recorded and the name of res- 
pene No. 1 was directed to be deleted. 

ereafter there was no one before the 
court challenging the validity of the award 
and the court had to make it the rule of 
the court. Even if the petitioner had ap- 
peared on the date when one of the par- 
ties who had filed the objections made the 
choice of resiling from them, it could have 
been said that the objections should have 
been taken to have been preferred by the 
-parties which were appearing before the 
court in order to join the proceedings. In 
this case it is conceded that the petitioners 
never appeared before the trial Court and 
allowed the award to be made the rule of 
the court. The trial Court was in a situa~ 
tion where there was no one present before 
it to substantiate any challenge to validity 
of the award. There was no occasion to 
act in vacuum. The award had to be made 
the rule of court. 

Reference is also made to Madan Lal 
v. Sunder Lal, AIR 1967 SC 1233, wherein 
it was observed that if a party wanted an 
award to be set aside on any of the grounds 
mentioned in Section 30, it must apply 
within 30 days of the date of service of 
notice of filing of the award for obtaining 
an adjudication that the award deserved to 
be set aside. 

Where parties to an arbitration agree- 
ment are notified that an application has 
been moved for making the award the rule 
of the court and they do not file the ob- 
jections within the period prescribed by law 
and where the particular party never ap- 
pears before the trial Court and permits the 
award to be made the rule of the court, it 
will have no locus standi to challenge the 
award by filing an appeal. 

6. It is doubtful if the appeal could 
a all be maintainable. Section 39 of the 

ct is:— 
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“39. (1) An appeal shall lie from the 
following orders passed under this Act (and 
from not others) to the Court authorised 
by law to hear appeals from original dec- 
Tees of the Court passing the order:— 

G) superseding an arbitration; 

Gi) on an award stated in the form of 
a special case; 

Gii) modifying or correcting an award; 

(iv) filing or refusing to file an arbitra- 
tion agreement; 

(v) staying or refusing to stay legal 
proceeding where there is an arbitration 
agreement; 

(WD setting aside 
aside an award: 

Provided that the provisions of this 
section shall not apply to any order passed 
by a Small Cause Court. 

(2) No second appeal shall lie from an 

order passed in appeal under this section, 
but nothing in this section shall affect or 
take away any right to appeal to the Sup- 
reme Court.” 
It is only clause (vi) in Section 39 (1) of 
the Act which is relevant to the contentions 
raised before me. This was not a case 
where the trial court had refused to set 
aside the award on any subsisting objec- 
tions before it. No objections had been 
preferred by the petitioners. The objections 
preferred by respondent No. 1 no longer 
remained alive and the impugned order 
neither amounted to the setting of the award 
nor to a refusal to set it aside. When the 
impugned order was passed there was no 
one before the court whose contention to 
set aside the award may be said to have 
been refused. 

7. At this stage the learned counsel 
for the petitioners reiterates his earlier sub- 
mission that if a court dealing with the 
making of an award the rule of the court 
is faced with any objections, a duty is cast 
upon it to deal with the same when the 
award is patently illegal. 

A court has the duty to look at the 
award for purposes of Sections 15 and 16 
of the Act. Section 33 also persuades me 
to the view that where. there are objections 
which are being urged before the court it 
becomes the duty of the court to decide 
them. The fate of this petition does not 
turn upon that contention. Whether the 
court had the duty to deal with the objec- 
tions or not, the petitioners lost the locus 
standi to throw ‘the challenge to the validity 
of the award because they did not make the 
choice of invoking Section 33 within the 
period of limitation. I am also of the view 
that if objections are filed under Section 33 
of the Act, whatever may be the duty cast 
on the court, where the party filing the ob- 
jections decamps from the scene of litiga- 
tion and offers no evidence to substantiate 
the objections, the court would be rendered 
powerless and in that event it would have 
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to pass a decree in accordance with the 
award unless it exercises its powers under 
Sections 15 and 16 of the Act. 

I am not persuaded that there is any 
merit in this petition. The same is dis- 


missed in limine. 
Petition dismissed. 
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manand Ram Gopal, Respondent. 

_C. R. No. 139 of 1972, D/- 11-5-197 
against order of S. R. Goyal, J. Sm. C. C, 
Delhi, D/- 16-2-1972. 

Index Note:-— (A) Negotiable Instru- 
ments Act (1881), S. 17 — Where docum- 
ment contains a promise to pay a sum of 
Rs. 300 which received in cash, it is a pro- 
missory mote with no scope for invoking 
Section 17. (%-Ref:— Ss. 4 and 5). AIR 
1941 Cal 498 (FB) and AIR 1955 Cal 562, 
Relie@ on. aras 4, 6) 
Cases Referred: Chronological Paras 
AIR 1955 Cal 562, C. C. Sinha v. 

Bidhu Bhushan 
AIR 1941 Cal 498 = 45 Cal WN 609 
(FB), Harsukh Das v. Dhirendra Nath 6 
AIR 1932 Mad 765 = 63 Mad LJ 548, ~ 
Alagappa Chetti v. Narayanan Chettiar 4 
AIR 1930 Cal 697 = ILR 57 Cal 695, 
Jogesh Chandra v. Mohd. Ibrahim 6 
AIR 1930 Pat 239 = ILR 9 Pat 717, 
2a Kazmi Begum v. Lachman Lal 
ao 4 


Iqbal Krishan, for Appellant; Vija 
Kishan, for Respondent. Pp Boa 

JUDGMENT :— The petitioner im- 
pugns the order dated the 16th of Febru- 
ary, 1972, by which his suit instituted 
through the plaint dated the 23rd of Sep- 
tember, 1971, for the recovery of Rs. 318/- 
on the basis of a document which he called 
a Hundi was dismissed. 


2. _ The petitioner came to court 
alleging in paragraph 11 of the plaint that 
the respondent had executed a hundi for 
Rs. 300/- for consideration in his favour on 
21st of September, 1970, and that the 
amount which became due on 20th Septem- 
ber, 1971, had not been paid. 


3. The controversy which arose be- 
fore the trial court was regarding the nature 
of the document. It was urged on behalf 
of the defendant that the document was a 
Promissory note and having not been exe- 
cuted on a stamped paper of the value of 
Rs. 3/- was inadmissible in evidence. As a 
promissory note, it was contended, the docu- 
ment would have been admissible in evi- 
dence if it had been executed on a stamped 
paper of the value of Rs. 3/-. Reliance was 
placed on Article 49 (v) of Schedule 1-A 
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of the Indian Stamp Act. The court below 
reproduced the document in paragraph 3 
of the impugned order and came to the 
conclusion that it was a promissory note 
and since it had not been executed on a- 
paper carrying accurate valuation, it re- 
mained inadmissible in evidence and no 
decree could be passed on the basis thereof. 
It would be appropriate to reproduce the 
document in entirety:— 
“Rs. 300/- (Rupees three 2 Rs. 
hundred only) 
House No. 2648 Churi- 
walan, Delhi-6. 


Dated/- 21-9-1970. 

Due Date/- 20-9-1971. 
After 365 days (Three hundred & Sixty five 
days) I, promise to pay to Shiv Kumar 
Gupta son of Lala Ramjidas, 2648 Churi- 
walan, Delhi, Rs. 300/- which I have received 
in cash today. 
Thumb impression 
Hundi seen, and ac- 
cepted after hear- 
ing. 


L. Thumb impres- 

sion of Perma 

Nand, Darji son 

of Ram Gopal, Caste 

Brahmin Delhi. 
Perma Nand. 


The learned counsel for the petitioner con- 
tends that the court below has erroneously 
construed the document as a promissory 
note and that in any event the plaintiff had 
the choice within the meaning of S. 17 of 
the Negotiable Instruments Act, 1881, to ob- 
tain relief by pleading that the document was 
a hundi. Reference has been made to Sec- 
tions 4 and 5 of the said Act. These provi- 
sions as well as Section 17 of the Act may 
be noticed: 


“4, “Promissory note”. — A “promis- 
sory note” is an instrument in writing (not 
being a bank-note or a currency-note) con- 
taining an unconditional undertaking, signed 
by the maker, to pay a certain sum of 
money only to, or to the order of, a certain 
person, or to the bearer of the instrument. 


5. “Bill of exchange”, — A “bill of ex- 
change” is an instrument in writing contain- 
ing an unconditional order, signed by the 
maker, directing a certain person to pay a 
certain sum of money only to, or to the 
order of, a certain person or to the bearer of 
the instrument. 

A promise or order to pay is not “Con- 
ditional” within the meaning of this section 
and Section 4, by reason of time for pay- 
ment of the amount or any instalment there- 
of being expressed to be on the lapse of a 
certain period after the occurrence of 2 
specified event which, according to the ordi- 
nary expectation of mankind, is certain to- 
happen, although the time of its happening 
may be uncertain. z 

The sum payable may be “certain“, 
within the meaning of this section and Sec- 
tion 4, although it includes future interest or 
is payable at an indicated rate of exchange, 
er is according to the course of exchange, 
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and “although the instrument provides that, 
on default of payment of an instalment, the 
balance unpaid shall become due. 


_ The person to whom it is clear that the 
direction is given or that payment is to be 
made, be a “certain person”, within the 
meaning of this section and Section 4, al- 
though he is mis-named or designated by des- 
cription only.” 

“17. Ambiguous instruments. — Where 
an instrument may be construed either as a 
promissory note or bill of exchange, the hol- 
der may at his election treat it as either, 
and the instrument shall be thenceforward 
treated accordingly.” 


A promissory note would be an instrument 
containing an unconditional undertaking by 
the maker to pay a specified sum of 
money either to a. particular person or to the 
order of a particular person and such an 
amount would be payable to the bearer of 
the instrument. In a promissory note the 
obligation is incurred by the maker thereof. 
He may promise to pay the amount to the 
bearer of the instrument whether the bearer 
is the original person in whose favour the 
promise may have been made or is a hol- 
der in due course. 

4. The document on which the suit was 
brought contained a promise by Parma 
Nand that after expiry of 365 days he will 
pay to Shiv Kumar Gupta a sum of Rupees 
300/- which he had received in cash. I find 
no ambiguity in the document and I am 
persuaded that it is a promissory note. 


Where it can be held that a document 
is either a promissory note or is a bill of 


exchange, the occasion for exercising the 
choice under Section 17 will not arise. Sec- 


tion 17, reproduced above, carries the head- 
ing “Ambiguous instruments”. Apart from its 
heading, the opening part of the provision 
makes it clear that it will operate only in 
respect of a document which may be ambigu- 
ous and capable of being construed either 
as a promissory note or as a bill of exchange. 
Where the terms employed create no diffi- 
culty in construing the document, Section 17 
will not apply. In the present case the 
instrument being unambiguously a promis- 
sory note, no choice within the scope of Sec- 
tion 17 could have been exercised. 

The petitioners counsel relies on the 
following observation in Bibi Kazmi Begum 
y. Lachman Lal Sao, AIR 1930 Pat. 239: 


“There is nothing in S. 5 to support the 
argument that if the drawer and drawee be 
the same person the instrument cannot be 
described as a bill of exchange. It is true 
that where the drawer and the drawee is the 
same person that person is not entitled to 
treat the instrument as a bill of exchange 
but the holder of the bill may treat it as a 
bill of exchange.” 


The citation is unhelpful. The reason is 
that in the instant case the drawer Parma 
Nand had made the clear promise that on 
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the expiry of 365 days he will pay Rs. 300/- 
to Shiv Kumar Gupta which he had received 
in cash at the time of executing the docu- 
ment. 

The next citation is Alagappa Chetti V. 
A.L. A.L.N. Narayanan Chettiar, AIR 1932 
Mad. 765. It was held in that case that the 
election given to a holder by Section 17 of 
the Negotiable Instruments Act was in the 
nature of a privilege of which he could have 
full advantage and that the benefit given by 
that provision could not be taken away by 
anything contained in the same Act. 


A litigant can invoke Section 17 only in 
a case where the instrument is ambiguous in 
its language and permits the controversy as 
to whether it is a promissory note or is a 
bill of exchange. Where an instrument is 
clear in its form and expression and permits 
of no controversy the litigant cannot invoke 
any privilege contained in Section 17 of the 
Negotiable Instruments Act. 


5. The distinction between a promissory 
note and a bill of exchange is a statutory 
distinction created by Sections 4 and 5 of the 
Act. In case of a bill of exchange the 
instrument contains an unconditional order 
Which is not a promise and such an order 
is signed by the maker of the instrument and 
the order is in the nature of a direction 
given to a certain person to pay a specified 
amount of money only to or to the order 
of a pecinied person or to the bearer of the 


Instrumen 


. The words employed in those sections 
demarcate the two kinds of documents. Sec- 
tion 17 of the said Act has been enacted to 
meet a situation where the parties being un- 
aware of the technicalities contained in Sec- 
tions 4 and 5 may be found to have used 
such words in framing the instrument which 
permits the controversy as to whether it is 
a promissory note or a bill of exchange. 


6. Reliance is then placed on Jogesh- 
chandra Dhar y. Mahammad Ibrahim, "AIR 
SGA Cal. 697. The document in that case 

as: 


“Forty-five days after date without 
grace we jointly and severally promise to 
pay to the order of Babu Jogeschandra Dhar, 
Chittagong, the sum of one thousand rupees 
only for value received in cash and that with 
Poe at 3 per cent. per annum after due 

e. 
Prasannakumar Gupta. 


Ramkamal Gupta.” 


The document was executed by two persons. 
The paper on which the document was 
executed described itself in print as a hundi. 
The Subordinate Judge had held that the 
document was not a bill of exchange, The 
High Court took the view that doubtlessly 
it was a bill of exchange as defined in Sec- 
tion 5 of the Negotiable Instruments Act and 
even if there was any ambiguity about its 
being either a promissory note or a bill of 
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exchange the holder of the bil was entitl- 
ed to treat it as either of them and could 
invoke the benefit of Section 17 of the 
Negotiable Instruments Act. 


The view taken in that case was exa- 
mined in C. C. Sinha v. Bidhu Bhusan De, 
AIR 1955 Cal. 562, and was dissented from. 
One of the reasons for dissenting was the 
law laid down in Harsukdas Balkissendas v. 
Dhirendra Nath Roy, AIR 1941 Cal. 498, 
wherein a Full Bench of that court had 
dealt with a document which had close 
similarity with the instrument with which I 
am concerned. The terms employed in the 
instruments concerned in AIR 1941 Cal. 498 
‘were: 


“Sixty days after date without grace we 
promise to pay to M/s. Hurscokhdas Balkis- 
sendass or order at Calcutta the sum of 
rupees two thousand five hundred only for 


value received, 
Sd. Dhirendranath Roy. 
Sd. Girindranath Roy. 
Sd. Birendranath Roy.” 


Across each document was written the word 
“Accepted” and beneath it were the signa- 
tures of the executant. In this case also 
Parma Nand had signed beneath the words 
“Hundi seen and accepted after hearing.” 
The Full Bench concerned with the 
determination as to whether the docu- 
ments were promissory notes or bills of 
exchange noticed the definitions in the Nego- 
tiable Instruments Act as also the provisions 
in the Stamp Act and the Rules framed 
thereunder and then observed: ` 


“Tt will be seen, therefore, that S. 11, 
Stamp Act, R. 13 and R. 17 of the Stamp 
Act Rules, have no application whatever to 
documents of the kind now under considera- 
tion and that R. 5 simply provides that a 
promissory note or a bill of exchange shall 
be written on paper on which a stamp of 
the proper value with or without the word 
“hundi” is engraved or embossed. Therefore, 
an instrument on which the word “hundi” is 
engraved may be either a promissory note 
or a bill of exchange. The word “hundi” on 
the stamp does not determine the character 
of the document. To determine the charac- 
ter of the document we must look to the 
provisions of the document itself.” 


In terms of the Rules framed under the 
Stamp Act, a promissory note or a bill of 
exchange may be executed on a paper which 
may be ‘describing itself as a hundi. Such 
description will not, however, alter the essen- 
tial character of the instrument and where it 
is a promissory note or a bill of exchange, 
it must be executed on the stamp-paper 
of proper value. Execution on the stamp- 
paper of Pana value would be a factor 
for considering its admissibility as evidence. 
Its nature would be determined in terms of 
Sections 4 and 5 of the Negotiable Instru- 
ments Act. The Calcutta High Court in the 
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Full Bench case came to the conclusion that 
although the words “hundi” were appearing 
on the documents, the documents were pro- 
missory notes. 


In AIR 1955 Cal. 562; AIR 1930 Cal. 
697 was dissented from, apart from relying 
upon the observations in AIR 1941 Cal. 498, 
(FB) the relevant English decisions were 
noticed and Section 17 of the Act was also 
discussed. It was rightly observed by G. K. 
Mittar, J. that there being no ambiguity in 
the document it was not possible to accept 
the suggestion that the holder was entitled 
to treat the document as a bill of exchange. 


The correct view is that where an instru- 
ment is without ambiguity either a promis- 
sory note or a bill of exchange, no benefit 
can be sought by invoking Section 17 of the 
Negotiable Instruments Act. 


Holding that the document on the basis 
whereof the plaintiff-petitioner brought the 
suit was a promissory note, I find no justi- 
fication for interfering with the impugned 
order. The petition is dismissed, but with- 


out costs. 
Petition dismissed. 
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M/s. Bharat Barrel & Drum Mfg. Co. 
Pvt. Ltd. and another, Appellants v. Union 
of India and others, Respondents. 


C. M. Nos. 702 and 735. of 1972 in 
S. C. A. No. 207 of 1972, D/- 10-5-1972. 


Index Note: — (A) Constitution of 
India, Art. 133 (1) (a) — Where only a right 
to a licence to import goods of the value 
of Rs. 20,000/- or upwards is involved; Cl. (a) 
is not attracted. 


Brief Note: — (A) Where only a 
to a licence to import goods of the value of 
Rs. 20,000/- or upwards is involved, cl. (a) 
is not attracted. (Paras 4, 5) 


In order to find out whether cl. (a) is 
attracted what has to be seen is the value of 
the subject-matter in dispute and not the 
value of the benefit that may be derived 
from the property. Where the subject-mat- 
ter of the dispute is capable of a precise and 
arithmetical valuation, cl. (a) will apply and 
not otherwise. The right to an import 
licence may be valued at the value of the 
licence itself, but mere issue of an import 
licence does not make it obligatory on the 
licencee to import goods to the full extent of 
the value of the licence. ‘Therefore, a dis- 
tinction will have to be made in the right 
and the value of the property and cl. (a) 
would not be attracted. AIR 1970 S.C. 2041 
Followed. (Para 5) 
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Index Note: — (B) Constitation of 
India, Art. 133 (1) (b) — Applicability. 


Brief Note: — (B) Where right to a 
licence to import goods of the value of 
Rs. 20,000/- or upwards is in dispute and the 
judgment sought to be appealed from is one 
of reversal, cl. (b) is attracted. (Para 6) 


Under cl. (b) what is decisive is amount 

or value of the property respecting which a 
claim or question is involved in the judg- 
ment sought to be appealed from............ iid 
Since the value of the licence is over Rupees 
20,000/- at least indirectly claim or question 
regarding the licence of that value is involv- 
ed and cl. (b) is attracted. (Para 6) 

„Index Note: — (C) Constitution of 
India, Art. 133 (1) (© — Applicability. 

Brief Note: — (C) Where the points 

related to the meaning to be attached to and 
also the scope of, the words “certifying es- 
sentiality of import”, questions of law and 
interpretation affecting private rights and of 
general public importance are involved and 
the case can be certified as fit one for ap- 
peal under cl. (c). AIR 1969 Delhi 58 Fol- 
lowed. (Para 7) 
Cases Referred: Chronological Paras 
AIR 1970 SC 2041 = 1970 SCD 447, 

Shree Krishna Gyanodaya Sugar 

Ltd. v. State of Bihar 5 
AIR 1969 Delhi 58, Delhi Administra- 

tion v. State of Haryana 
AIR 1965 SC 1440 = (1965) 2 SCR 

751, Chittarmal v. Shah Pannalal 

Chandulal 6 


A. B. Dewan with Ravinder Narain and 
J. N. Aggarwal, for Appellants. 


PRAKASH NARAIN, J.:— This is an 
application by M/s. Bharat Barrel & Drum 
Mfg. Co. Private Ltd. and Shri Laxmiprasad 
Goenka for grant of a certificate under 
clauses (a), (b) and (c) of Article 133 (1) of 
the Constitution of India. 


2. The applicants had filed Civil 
Writ No. 9 of 1971 in this court challeng- 
ing the communication dated 28th June, 
1969, issued by the Director-General of 
Technical Development, Government of 
India, addressed to the Deputy Iron & Steel 
Controller recommending for rejection the 
application of the first applicant for grant 
of an Import Licence, the order dated 4th 
August, 1969, whereby the application of the 


. first applicant for grant of Import Licence 


was rejected, the recommendation of the 
Director General Technical . Development 
dated 21st April, 1970, recommending for 
rejection the application of applicant No. 1 
for grant of an import licence for a subse- 
quent period and the order of rejection 
thereof passed on 22nd June, 1970, and the 
ee order dated the 24th November, 
1970. í 


These orders and communications were 
all quashed by a writ issued by the learned 
single Judge of this court and a direction 

\ 
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was issued to the Director General of 
Technical Development to sponsor the ap- 
plication of the first applicant for import 
licences for import of 24G steel sheets for 
fabrication of bitumen drums for the first 
six months of each of the licensing periods 
April 1968 to March 1969, April 1969 to 
March 1970 and April 1970 to March 1971. 
A direction was also issued to the Union of 
India, Chief Controller of Imports and Ex- 
. ports, the Assistant Iron & Steel Controller, 
and Shri Sukumar Ghose, Deputy Assistant 
Tron & Steel Controller, to re-consider the 
applications of the first applicant for the 
grant of import licences prayed for therein 
with a direction to Director-General of 
Technical Development that he should spon- 
sor the application, if filed by the first ap- 
plicant, within one month of the judgment 
for issue of the said import licences for the 
second six months of each licensing period 
which have already been enumerated above. 
Agerieved by the judgment of the learned 
single Judge, the Union of India and others 
who are respondents in the present applica- 
tion, preferred L. P. A. No. 300 of 1971 in 
this court. The said appeal was allowed by 
this Bench of the High Court by judgment 
dated 23rd February, 1972. The applicants 
wish to appeal to the Supreme Court and 
hence the present application for grant of a 
certificate. 

3. Mr. Ravinder Narain, the learned 
counsel for the applicants, urges that he is 
entitled to a certificate under all the three 
clauses of Art. 133 (1) of the Constitution. 
The relevant provision of the Constitution 
reads as under:— 


“133. (1) An appeal shall lie to the 
Supreme Court from any judgment, decree 
or final order in a civil proceeding of a High 
Court in the territory of India if the High 
Court certifies — 

(a) that the amount or value of the 
subject-matter of the dispute in the court of 
first instance and still in dispute on Appeal 
was and is not less than twenty thousand 
rupees or such other sum as may be speci- 
fied in that behalf by Parliament by law; or 

(b) that the judgment, decree or final 
order involves directly or indirectly some 
claim or question respecting property of the 
like amount or value; or that the case is 
a fit one for appeal to the Supreme Court; 
and, where the judgment, decree or final 
order appealed from affirms the decision of 
the court immediately below in any case 
other than a case referred to in sub-clause 
(c), if the High Court further certifies that 
the appeal involves some substantial question 
of law. 

4, According to the averments in the 
writ petition the import licences that were 
applied for by the applicants and which 
were refused for the various licensing 
periods were of a value exceeding twenty 
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thousand rupees. The judgment of the 
learned single Judge was reversed by the Let- 
ters Patent Bench. It is, therefore, con- 
tended that clauses (a) and (b) of Arti- 
cle 133 (1) are both attracted. 


5. Clauses (a) and (b) are indepen- 
dent of each other and the construction of 
one of them is not affected by that of the 
other. In order to find out whether cl. (a) 
is attracted what has to be seen is the value 
of the subject-matter in dispute and not 
the value of the benefit that may be derived 
from the property. Where the subject-mat- 
ter of the dispute is capable of a precise and 
arithmetical valuation, clause (a) will apply 
and not otherwise. In the present case the 
dispute is with regard to the right to the 
grant of a particular import licence. The 
import licence itself may be for a particular 
sum of money but the point in controversy 
is the right to receive it. This right may be 
valued at the value of the licence itself, but 
mere issue of an import licence does not 
make it obligatory on the licencee to import 
goods to the full extent of the value of the 
licence. Therefore, a distinction will have 
to be made in the right and the value of 
the property and in our view clause (a) 
would not be attracted. Mr. B. N. Kirpal, 
the learned counsel for the respondents, cites 
before us the decision of the Supreme Court 
in Shree Krishna Gyanodaya Sugar Ltd. v. 
State of Bihar, AIR 1970 SC 2041, which 
fortifies us in coming to the above conclu- 
sion. 


G. We, however, feel that clause (b) 
of Article 133 (1) may be attracted in the 
present case. -As was laid down by the 
Supreme Court in Chittar Mal v. Shah Pan- 
nalal Chandulal, AIR 1965 SC 1440, “to 
attract the application of Art. 133 (1) (b) it 
is essential that there must be, besides other 
conditions, a judgment involving directly or 
indirectly some claim or question respecting 
property of an amount or value not less 
than Rs. 20,000/-. The variation in the 
language used in cls. (a) and (b) of Arti- 
cle 133 (1) pointedly highlights the condi- 
tions which attract the application of the 
two clauses. Under cl. (a) what is decisive 
is the amount or value of the subject-matter 
in the Court of first instance and “still in 
dispute” in appeal to the Supreme Court; 
under cl. (b) it is the amount or value of 
the property respecting which a claim or 
question is involved in the judgment sought 
to be appealed from...... ” Since the value 
of the licence for each period was over 
Rs. 20,000/-, at least indirectly claim or ques- 
tion regarding those licences of those values 
are involved and the judgment sought to be 
appealed against is one of reversal. The case 
is certified as fit one for appeal to the 
Supreme Court. 


7. Clause (c) of Art. 133 (1) of the 
Constitution also in our opinion is attracted 
in the present case and we certify the case 
as fit one for appeal to the Supreme Court 
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inasmuch as important questions of law and 
interpretation affecting private rights of the 
first applicant and of general public impor- 
tance, because of the interpretation to be 
placed on the import policy of the Govern- 
ment, are involved. A Bench of this Court 
in Delhi Administration v. State of Haryana, 
AIR 1969 Delhi 58, held that where the 
question raised is of sufficient public impor- 
tance so as to justify a certificate of fitness 
for appeal to the Supreme Court, a certifi- 
cate under Art. 133 (1) (©) should be 
granted. The points involved in this case 
mot only relate to the meaning to be attach- 
ed to the term “actual user” but also the 
scope of the words “certifying essentiality of 
import” which has to be done by sponsor- 
‘ling departments under the import Policy of 
the Government in case of scheduled indus- 
tries. Does certifying essentiality of import 
connote that the essentiality has to be de- 
termined by taking an overall view of the 


economy of the country and weighing the. 


relative importance of imports by one 
or the ‘other type of industry keeping in 
view the various factors like availability of 
foreign exchange, impact of imports on other 
items of relatively greater priority in the 
larger interest of the overall economy of the 
country, the need to conserve and utilise 
foreign exchange and the requirements of 
the country to give precedence to one indus- 
try or the other in the overall economic 
development for the benefit of the people or 
does it mean the requirement of a parti- 
cular industry alone divorced from the 
requirements of other industries in the coun- 
try? Another point which, inter alia, arises 
for decision is whether any monopoly is 
created in favour of a particular industry if 
in the overall interest of the economy of the 
country preference is given to that indus- 
try for imports in a particular licensing 
period and no imports are allowed to any 
other industry of an identical item of 
import? 

8. We, therefore, certify this case as 
a fit one for appeal to the Supreme Court 
under clauses (b) and (c) of Art. 133 (1) of 
the Constitution of India. Let the appropri- 
ate certificate issue. No orders are made as 


to costs. > . 
Petition allowed. 
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M. R. A. ANSARI, J. 

M/s. Security and Finance (P) Ltd., Ap- 
pellant v. Bachittar Singh and others, Res- 
pondents. 

F. A. O. Nos. 76-D and 170-D of 1965, 
D/- 11-5-1972, from order of Shamsher 
Singh Kanwar Sub-J., 1st Class, Delhi, D/- 
26-2-1965. 

Index Note: — (A) Arbitration Act 
(1940), S. 30 — Unilateral reference — 


LP/BQ/G669/72/RSK. 


ALR 


Other party not submitting to jurisdiction of 
arbitrator — Award is Hable to be set aside. 
(Para 2) 


Index Note: — (B) Arbitration Act 
(1949), S. 20 — Application under S. 14 for 
iling the award cannot be treated as applica- 
tion mider S. 20 — Fresh application is 
mecessary. (X-Ref: S. 14}. (Para 3) 


_ K. C. Nayyar, for Appellant; Bachittap 
Singh and others, for Respondents. 


ORDER: Both these appeals are dis- 
posed of by a common judgment, as the 
point for determination in both of them is 
identical although the respondents in the two 
appeals are different. 


_ 2 The Security and Finance Private 
Limited, which is the appellant in both these 
appeals, filed applications under Section 14 
of the Indian Arbitration Act, 1940 (herein 
after referred to as the Act) for filing the 
award of the arbitrator and for passing a 
decree in terms of the award. The respon- 
dents opposed these applications on various 
grounds and one of the grounds was that 
the reference to the arbitrator was made uni- 
laterally by one of the parties to the dis- 
putes, namely, the appellant herein, and that, 
therefore, the arbitrator had no jurisdiction 
to enter upon the reference. This objection 
was upheld by the learned Subordinate 
Judge and he dismissed the applications filed 
by the appellant. The appellant has filed 
the present appeals against the said judg- 
ments of the learned Subordinate Judge. 


The facts are not in dispute. The 
reference to the arbitrator was made only 
by the appellant and the respondents did not 
join in the reference. They also did not ap- 
pear before the arbitrator at any time. The 
proceedings against them were continued ex 
parte. It is now well-settled that a unilateral 
teference only by one of the parties to the 
dispute in which the other parties have not 
joined does not confer any valid jurisdiction 
upon the arbitrator to enter upon the refer- 
ence and that in such a case, the proper 
course to be followed is to put in an applica- 
tion before the Court under Section 20 of the 
Act. The respondents neither having joined 
in the reference nor having submitted to the 
jurisdiction of the arbitrator, the arbitrator 
had no jurisdiction to enter upon the refer- 
ence and the award is liable to be set aside 
on this ground. 


3. The learned counsel for the ap- 
pellant has raised an alternative contention, 
namely, that the application filed under Sec- 
tion 14 of the Act may be treated as an 
application under Section 20 of the Act. This 
cannot be done. The appellant has to make 
a fresh application under Section 20 of the 
Act and when such an application is filed, 
it will be disposed of in accordance with Jaw. 


1973 


4 In the result, these appeals are 
dismissed. But there shall be no order as to 


costs. 
Appeals dismissed. 


AIR 1973 DELFIM 141 (Y 60 C 43) 
S. N. ANDLEY, J. 

M/s. Gainda Mull Hem Raj, Petitioner 
v. M/s, Arora Brothers and another, Respon- 
dents. 

C. R. No. 284 of 1969, DJ- 31-3-1972, 
against order of Jaspal Singh, Sub. J., ist 
Class, Delhi D/- 5-4-1969. 


Index Notes — (A) Civil P. C. (1998), 
©. 37, R. 3—*“Afifidavits? — Include also 
affidavits which may be filed by plaintiff. 


Brief Note: — (A) The affidavits con- 
templated by the rule are not merely affida- 
vits which may be filed by the defendant ap- 
plying for leave to defend but also affida- 
vits which may be filed by the plaintiff to 
contest the correctness of the facts averred 
by the defendant. (Para 6) 


Index Note: — (B) Civil P.C. (19908), 
©. 37, R. 3 and S. 115 — Application for 
leave to defend upon affidavit — Umcondi- 
tiomal leave granted upor affidavit filed im 
respect of some other application — It is 
irregularity — Parties cannot go to trial om 
merits. 


Brief Note: — (8) It is necessary that 
the facts pleaded in the application for 
leave tò defend must be supported by an 
affidavit filed either with such application or 
subsequently. An affidavit filed by the de- 
fendant earlier in respect of some other ap- 
plication, even though it be in the same suit, 
cannot be taken to be an affidavit in support 
of the application for leave under Rule 3 
and the granting of unconditional leave to 
defend relying on such an affidavit is an ir- 
regularity. The summary procedure under 
Order 37 cannot be set at naught or defeated 
merely because of this irregularity by the 
parties going to trial on the merits. 

(Paras 6, 7) 


The proper procedure for the court in 
such a case is to call upon the defendants 
to file affidavit or affidavits in support of 
the facts alleged in their application for 
leave to defend the suit and then to give 
an opportunity to the plaintiff to file coun- 
ter affidavits thereto. (Para 8) 


M. M. Nath Pombra, for Petitioner; 
S. S. Chadha, for Respondents. 

ORDER:— This revision is directed 
against the order dated April 5, 1969 of 
the Subordinate Judge Ist Class, Delhi by 
which he granted to respondent No. 2 
(original defendant No. 2) unconditional 
leave to defend suit No. 151 of 1969 
which had been filed by the petitioners on 
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the foot of three dishonoured cheques under 
Order 37 of the Code of Civil Procedure. 
Defendant No. 1 in the suit was M/s Arora 
Brothers of which G. D. Arora defendant 
No. 2, was alleged to be the proprietor. The 
plaint in this suit was presented on February 
6, 1969. The allegation in the plaint was 
that the petitioners had supplied certain 
goods to the respondents at New Delhi in 
respect of which three cheques had been 
given by the respondents which on being 
presented to the bankers were returned with 
the remarks “refer to drawer”. 


2. On or about February 10, 1969, 
the petitioners filed an application 
under Order 39, rules 1 and 2 and S. 151 
of the Code of Civil Procedure referring to 
the suit and praying that the respondents be 
restrained by an injunction from transferring 
their shops and the furniture installed there- 
in at Delhi and Meerut till the disposal of 
the suit. This application came up before 
the trial Court on February 20, 1969 when a 
reply was filed on behalf of the respondents 
denying the purchase of any goods and any 
liability of the respondents to the petitioners. 
The reply was accompanied by a short affi- 
davit of G. D. Arora merely stating that 
he had not purchased any goods from the 
petitioners and that he had not issued the 
suit cheques in favour of the petitioners. On 
this date, notice of the suit was given to 
the respondents and they filed an applica- 
tion under rules 2 and 3 of Order 37 of the 
Code of Civil Procedure for leave to defend 
the suit. 


This application purported to be only on 
behalf of G. D. Arora who stated that the 
suit cheques were not signed by him nor 
had they been issued by him. He also de- 
nied having purchased any goods from the 
petitioners. This application was filed 
within the prescribed period of limitation on 
March 1, 1969 and came up before the 
Court on March 6, 1969. No affidavit was 
filed in support of this application. On 
March 15, 1969 the petitioners filed their 
teply to the respondents’ application for 
leave to defend and took a preliminary ob- 
jection that no affidavit disclosing any such 
facts as to entitle the respondents to defend 
the suit had been filed and the application 
was incompetent in law and not sustainable. 
In spite of this preliminary objection, no 
affidavit in support of the application for 
leave to defend the suit was filed by the res- 
pondents. 


3. When the question as to whether 
leave to defend should be granted or not 
was argued, it was urged on behalf of the 
petitioners that the application for leave to 
defend was not supported by any affidavit 
as required by Rule 3 of Order 37 of the 
Code of Civil Procedure and in the absence 
of such affidavit, no leave to defend the suit 
should be granted. 
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4 The trial Court was of the view 
that the law did not provide that affidavits 
in support of the application for leave to 
defend should be filed along with the appli- 
cation and the trial Court took into consi- 
deration the affidavit which had been filed 
by the respondents in support of their reply 
to the petitioner’s application for injunction 
and, doing so, the trial Court came to the 
conclusion that the defence was not mala 
fide and granted unconditional leave to de- 
fend to G. D. Arora, respondent No. 2. 


5. A special and summary procedure 
has been prescribed by Order 37 of the Code 
of Civil Procedure with respect to suits on 
the basis of negotiable instruments. Sub- 
tule (2) of Rule 2 of Order 37 provides that 
the defendant shall not appear or defend 
the suit unless he obtains leave from a 
Judge so to appear and defend and, in de- 
fault of his obtaining such Jeave or of his 
appearance and defence in pursuance there- 
of, the allegations in the plaint shall be 
deemed to be admitted and the plaintiff shall 
be entitled to a decree as provided sub- 
rule (2). It shows that the provisions are 
stringent and in the absence of the grant 
of leave, the ordinary procedure applicable 
to ordinary suits is not applicable and the 
plaintiff is entitled to a decree as the allega- 
H n tbe plaint are deemed to be ad- 
mitted. 


6. Rule 3 of Order 37 provides for 
the grant of leave to defend the suit on 
merits upon the application by the defendant 
upon affidavits which disclose such facts as 
would make it incumbent on the plaintiff to 
prove consideration, or such other facts as 
the Court may deem sufficient to support 
the application. Rule 3 requires two things 
(1) an application by the defendant and (2) 
a disclosure upon affidavits, of such facts as 
require proof of consideration or as are 
considered by the Court to be sufficient to 
support the application. A mere application 
for leave to defend is not enough. The 
facts mentioned in the application for leave 
to defend have to be established upon affi- 
davit which should normally accompany the 
application but which may be filed even 
after the application has been filed. Rule 3 
uses the word “affidavits” ic. in the plural. 
The affidavits contemplated by Rule 3 are 
not merely affidavits which may be filed by 
the defendant applying for leave but also 
affidavits which may be filed by the plain- 
tiff to contest the correctness of the facts 
averred by the defendant. Rule 3 permits 
proof on affidavits because until leave is 
granted, the proceedings are summary and 
also because affidavits are a recognised 
method of proving or disproving facts vide 
Order 19 of the Code of Civil Procedure. 
If the facts pleaded in the application for 
leave are not supported by any affidavit, they 
cannot be said to have been proved even in 
such summary proceedings. Proof is requir- 
ed by affidavit also because it should not 
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be open to a defendant to plead facts with- 
out stating them on oath. 


It is, therefore, necessary that the facts 
pleaded in the application for leave, must be 
supported by an affidavit filed either with 
such application or subsequently. In my 
view, an affidavit which has been filed by 
the defendant earlier in respect of some 
other application, even though it be in the 
same suit, cannot be taken to be an affidavit 
in support of the application for leave under 
rule 3. The trial Court, therefore, clearly 
committed an irregularity in relying upon 
the affidavit filed by the respondents earlier 
in reply to the petitioners’ application for 
injunction and the order granting uncondi- 
tional leave to respondent No. 2 has, there- 
fore, to be set aside. 


7 It was not disputed before me 
that between the admission of this revision 
and its hearing before me, both the parties 
have led their evidence on the merits of the 
controversy in the suit and that the suit is 
now listed for arguments on April 25, 1972. 
Counsel for the respondents, therefore, con- 
tended that even if the trial Court committed 
an irregularity, I should not interfere at this 
stage. This contention cannot be accepted. 
Order 37, as stated earlier, provides for sum- 
mary disposal of suits based upon negotiable 
instruments. That procedure cannot be set 
at naught or defeated merely because as a 
result of the irregularity committed by the 
Court the parties have, as in this case, gone 
to trial on the merits. In a suit upon a 
negotiable instrument which has been filed 
under Order 37, the right to the defendant 
to defend the suit is conditional upon the 
grant of leave to defend and he cannot take 
advantage of the fact that the suit has gone 
to trial or that the parties have adduced 
their entire evidence to get over the condi- 
tion precedent to his right to defend the 
suit. 


8. The / proper procedure for the 
trial Court in this case would have been to 
call upon the defendants to file affidavit or 
affidavits in support of the facts alleged in 
their application for leave to defend the suit 
and then to give an opportunity to the plain- 
tiff to file counter affidavits thereto. 


9. In the result, I accept the revision 
and set aside the order of the trial Court 
granting unconditional leave to respondent 
No. 2 to defend the suit. The trial Court 
will now consider the question as to whether 
leave should be granted or not and on what 
terms upon such affidavits that may be filed 
by the parties before it for which an op- 
portunity will be granted to the parties. The 
trial Court will not take into consideration 
any affidavit that may have been filed by 
the respondents in this suit before the filing 
of the application for leave to defend. The 
petitioners will have their costs in this Court 
which are assessed at Rs. 50/-. 
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10. The parties are directed to ap- 
pear before the trial Court on April 14, 
1972. 


Revision accepted. 


AIR 1973 DELHI 143 (V 60 C 44) 
T. V. R. TATACHARI, J. 
Hot Chand, Petitioner v. Sadhu Ram 
and another, Respondents. 
Civil Revn. No. 14 of 1971, DJ- 16-2- 
1972, against order, of O. P. Chandra, Sub. J. 
fst Class Delhi, D/- 16-12-1970. 


Index Note: — Arbitration Act (1949), 
Sec. 8 @) — Appointment of arbitrator by 
Court — Court has mo jurisdiction to make 
a reference of the dispute also — It is open 
fo parties to refer the dispute te such arbi- 
trator outside the court Para 4) 


Cases Referred: Chronological Paras 


AIR 1970 Madh Pra 49=1969 Jab LI 
651, Union of India v. S. V. Krishna 


Rao 

AIR 1964 All 477 = 1964 All LJ 15, 
Sem of India v. Gorakh Mohan 

ass 

AIR 1963 All 242 = 1962 All LJ 1006, 
Om Prakash v. Union of India 

AIR 1958 Punj 418 = ILR (1958) 
Punj 1160, Karam Chand v. Sant 


Ram 
AIR 1950 Lah 145 = Pak LR (1950) 
Lah 285, Yar Muhammad v. Ghu- 
lam Sarwar 6 


Abnash Sehgal, for Petitioner; B. D. 
Behl, for Respondents. 

ORDER: This Civil Revision has been 
filed by Hot Chand against an order of Shri 
O. P. Chhabra, Subordinate Judge Ist Class, 
Delhi, dated 16th December, 1970, accepting 
an application filed by respondent 1, Sadhu 
Ram, under Section 8 (1) (b) of the Arbi- 
tration Act on 27th November 1969. The 
respondents in this Civil Revision are (1) 
Sadhu Ram and (2) Tek Chand. 


2. In order to appreciate the points 
raised in this Civil Revision, it is necessary 
to state the facts which have given rise to 
this Revision. Certain dispute arose between 
the parties in connection with a partnership 
between them. The deed of partnership con- 
tained an arbitration clause according to 
which the parties agreed that all disputes in 
connection with the partnership would be 
referred to the arbitration of one Shri Amar 
Nath Nayyar. In accordance with that 
clause, Sadhu Ram, respondent No. 1 filed 
an application under S. 20 of the Arbitra- 
tion Act for reference of the disputes be- 
tween the parties and Shri Sagar Chand 
Jain, Subordinate Judge Ist Class, Delhi, 
passed an order, on 4th August, 1967, referr- 
ing the disputes to the arbitration of Shri 
Amar Nath Nayyar. It appears that an ap- 
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peal was preferred against that order, but 
the same was dismissed on 23rd October, 
1968. Meanwhile, Shri Amar Nath Nayyar 
intimated the parties that he was unable to 
act as an arbitrator. Then, on 25th Septem- 
ber, 1967, Sadhu Ram filed an application 
under Section 8 (1) (b) of the Arbitration 
Act in the Court of Shri Jaspal Singh, 
Subordinate Judge Ist Class, Delhi, for the 
appointment of a new arbitrator in the place 
of Shri Amar Nath Nayyar. By an order, 
dated 2ist November, 1967, Shri Jaspal 
Singh, appointed Shri Gaja Nand, Advocate, 
as the sole arbitrator in the place of Shri 
Amar Nath Nayyar. It appears that Civil 
Revision was filed against that order, but 
the same was dismissed in limine. Then, on 
27th November, 1967, an application was 
filed by Sadhu Ram requesting the Court 
that a notice of the appointment may be 
sent to Shri Gaja Nand so that he could 
proceed with the arbitration. The said ap- 
plication was opposed by the petitioner 
herein, Hot Chand, on the ground that’ it 
was misconceived and a reference to the 
arbitrator was not legal when the alleged dis- 
putes were not specified or disclosed by the 
applicant Sadhu Ram. By his order, dated 
16th December, 1970, Shri O. P. Chhabra, 
Subordinate Judge Ist Class, Delhi, accepted 
the said application and directed that a 
notice be sent to the arbitrator. It is against 
the said order that the present civil revision 
has been filed by Hot Chand. 


3. Shri Abnash Chand Sehgal, learn- 
ed counsel for the petitioner, contended that 
since the application dated 25th September, 
1967 was filed under Section 8 (1) (b) of 
the Arbitration Act, the appointment of 
Shri Gaja Nand as arbitrator in pursuance 
of that application has to be considered as 
being equivalent to an appointment by the 
parties themselves, that the Court could 
make a reference to Shri Gaja Nand only on 
a proper application under Section 20 (4) of 
the Act and not on an application like the 
one filed by Sadhu Ram on 25th September, 
1967, and that the impugned order of the 
lower court, dated 16th December, 1970 
referring the dispute to Shri Gaja Nand was 
consequently without jurisdiction. 

4, The facts narrated above show 
that initially Shri Amar Nath Nayyar was 
appointed as arbitrator on an application 
under Section 20 of the Arbitration Act and 
the disputes between the parties were referr- 
ed to the said arbitrator under Section 20 (4) 
of the Act. He, however, intimated the par- 
ties that he was unable to act as an arbitra- 
tor. Chapter If of the Arbitration Act con- 
taining Sections 3 to 19 deals with. “Arbitra- 
tion without intervention of a Court,” while 
Chapter HI consisting of Section 20 deals 
with “Arbitration with intervention of a 
court where there is no suit pending.” In a 
case where there is no suit pending it is open 
to the parties to proceed under Chapter IT 
or under Chapter I. When a party pro- 
ceeds under Chapter IH, i.e. Section 20, 
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and the Court appoints an arbitrator and 
makes a reference to him under sub-s. (4) of 
S. 20, sub-s. (5) of the said section provides 
that thereafter the arbitration shall proceed 
in accordance with, and shall be governed by, 
the other provisions of this Act so far as 
they can be made applicable. 


Where an arbitrator to whom reference 
has been made under Section 20 (4) refuses 
to act as arbitrator the only provision in the 
Act which deals with such a situation is 
Section 8 (1) (b) which occurs in Chapter M. 
Section 8 (1) provides, inter alia that if any 
appointed arbitrator refused to act, and the 
arbitration agreement does not show that it 
was intended that the vacancy should not 
be supplied, and the parties do not supply 
the vacancy, any party may serve the other 
parties with a written notice to concur in 
supplying the vacancy. Section 8 (2) then 
provides that if the appointment is not made 
within fifteen days after the service of the 
said notice, the party who gave the notice 
may apply to the Court, and the Court may 
after giving the parties an opportunity of 
being heard, appoint an arbitrator who shall 
have like power to act in the reference and 
to make an award as if he had been ap- 
pointed by consent of all parties. 


That was apparently the reason why 
Sadhu Ram filed an application under Sec- 
tion 8 (1) (b) on 25th September, 1967, for 
the appointment of a new arbitrator in the 
place of Shri Amar Nath Nayyar, when the 
latter refused to act as an arbitrator. Ac- 
cordingly, the Court appointed Shri Gaja- 
nand as arbitrator under Section 8 (2). 
However, the words, “who shall have like 
power to act in the reference and to make 
an award as if he had been appoint- 
ed by consent of all parties”, in Sec- 
tion 8 (2) show that an arbitrator so 


appointed under Section 8 (2) has to be re- . 


garded as if he was appointed by the par- 
ties themselves. Further, Section 8 (2) 
merely empowers the Court to appoint, but 
does not contain any provision empowering 
the Court to make also a reference of the 
dispute between the parties to the arbitrator 
so appointed. Therefore, the Court which 
appoints an arbitrator under Section 8 (2) 
cannot also make under that provision a re- 
ference of the dispute between the parties 
to that arbitrator. The power conferred on 
the Court by Section 8 (2) being restricted 
just to the appointment of an arbitrator, 
the function of the Court under Section 8 
(2) comes to an end once it has appointed 
an arbitrator under that provision. There- 
after, it is open to the parties to agree to 
make a reference by themselves outside the 
Court to the arbitrator who was appointed 
by the Court under Section 8 (2). In case 
ef disagreement, either of the parties may 
apply to the court for such reference under 
Section 20 (4) of the Act as that is the only 
provision in the Act for reference to an 
arbitrator by a Court. A similar view was 
taken in Om Prakash v. Union of India, 
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AIR 1963 All 242; Union of India v. Go- 
rakh Mohan Dass, AIR 1964 All 477 and 
Union of India v. S. V. Krishna Rao, AIR 
1970 Madh Pra 49. 

5. Thus, after the court appointed 
Shri Gajanand as arbitrator under Section 
8 (2), an application for reference of the 
dispute between the parties by the Court to 
Shri Gajanand could be made only under 
Section 20 (4) and not under Section 8 (2). 


6. Shri B. D. Bahl, learned counsel 
for the respondent referred to the decision 
in Karam Chand v. Sant Ram Tara Chand, 
AIR 1958 Punj 418. The said decision 
dealt with the question whether an arbitra- 
tion agreement between the parties in that 
case would become inoperative on account 
of the incapacity of the arbitrator to act, 
or whether the Court could keep the agree- 
ment alive under the Arbitration Act. The 
decision has thus no bearing on the ques- 
tion in present case. The learned counsel 
next referred to the decision in Yar Muham- 
mad v. Ghulam Sarwar, AIR 1950 Lah 145. 
That decision dealt with the questions whe- 
ther a mere refusal to act on the part of 
an arbitrator named by the parties in the 
arbitration agreement would make the 
agreement wholly ineffectual, and whether 
the agreement can be kept alive by the par- 
ties agreeing to another person as an arbi- 
trator, and failing that, by the Court itself, 
This decision also has no bearing on the 
point in the present case. 


7. As pointed out earlier, an appli- 
cation for reference of the dispute between 
the parties by the Court to Shri Gaja Nand 
could be made only under Section 20 (4) 
and not under Section 8 (2). However in 
the present case, the prayer in the applica- 
tion filed on 27th November, 1969, under 
Section 8 (1) (b) was that notice of appoint- 
ment as arbitrator may be sent to Shri Gaja 
Nand so that he could proceed with the 
arbitration. The learned Subordinate Judge 
observed in his order, dated 16th December, 
1970, that the issuance of a notice to the 
arbitrator, as prayed for was only a sequel 
to the order of the Court directing the ap- 
pointment of Shri Gaja Nand and no fresh 
or new proceedings were involved. Ac- 
cordingly, the learned Subordinate Judge 
directed that notice be sent to the arbitra- 
tor. In other words, the order of the Jearn- 
ed Subordinate Judge was only to the effect 
tbat Shri Gaja Nand be informed that he 
was appointed as an arbitrator in the place 
of Shri Amar Nath Nayyar, and the order 
did not purport to make a reference of the 
dispute between the parties to Shri Gaja 
Nand. As such, the order of the lower 
court sought to be revised cannot be regard- 
ed as illegal or without jurisdiction. 

8. The Civil Revision, therefore, 
fails and is dismissed with costs. 


Revision dismissed. 
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Hari Ram Dhupar, Appellant v. Rajin- 

der Singh and another, Respondents. 
S.A.O. No. 164 of 1971, D/- 11-2-1972 

anar order of G. C, Jain, Rent Control 
tibunal, Delhi, D/- 1971. 

Index Note: (A) Delhi Rent Control 
Act (59 of 1958), S. 9 — Fixation of stand- 
ard rent — Application in the go 
manner — Construction of — Vords are 
not mandatory but directory — Application 
for ejectment of tenant on ground of sub- 
letting — Plea for fixation of rent can he 
reised in written statement — Court-fee — 
Extension of time for payment — (X-Ref.— 
Civil Procedure Cede (1808), S. 149). 

Brief Note:— (A) Where the landlord 
filed a suit for ejectment of the tenant on 

ound of subletting and the tenant raised 
the plea in the written statement that the 
contractual rent was high anda standard 
rent should. be fixed, 


Held, such a plea was as good as an 
applicati as contemplated in Section 9 (1), 
e expression “in the prescribed manner 
will not be construed as mandatory in so 
far as it relates to the mere form as distin- 
ished from the substance of the matter. 
Aa caplication may not be made in the 
tabular form given as Form A in the rules. 
It may be made in the aama om of a 
pleading consisting of paragraphs. If the 
particulars al a in such an application 
are substantially stated, then the mere fact 
the application is not in a prescrib 
form will not make it defective. ai 


(Paras 

The right to apply for fixation of Stand: 
ard rent is vested in the tenant quite inde- 
pendently of the ground on which his evic- 
tion may be sought by the landlord. The 
tenant, therefore, can pray for the fixation 
of rent in a written statement 
even when his eviction is sought by’ the 
landlord on a ground other than the arrears 
of rent. When the court-fee was paid on 
the written statement by the tenant after 
the expiry of two years limitation for fixatia2 
of standard rent, the controller had a dis- 
cretion to allow the same on 
underlying section 149, ivil Procedure 
Code. Case-law discussed. (Para 9) 

Index Note:— (8) Civil Procedure Code 
(1908), S. 11 — Res judicata — Applicabi- 
lity to rent control proceedings — Matter 
not decided on merits — Cannot act as res 
judicata. 

Brief Note:—- (B) Where in Rent Con- 
trol proceedings under the Delhi Rent Con- 
trol Act, for ejectment of tenant on the 
ground of subletting the tenant in his writ- 
ten statement prayed for fixation of standard 
rent and on the amendment of the applica- 
tion by the landlord the tenant filed his 
reply and again reiterated his earlier prayer 
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for fixation of standard rent and the Rent 
Controller under mis-apprehension and obli- 
vious of the first statement of the tenant 
made an observation with reference to the 
second statement that the application for fix- 
ation of standard rent was barred by time. 


Held, that the observation of the Rent 
troller was only incidental. It was made 
under a wrong impression that the prayer 
was made for the first time by the tenant. 
Tt could not be said that the earlier prayer 
of the tenant for fixation of fair rent was 
rejected. Therefore the said order did not 
act as res judicata between the parties re- 
ing the earlier application for fixation of 


standard rent. (Para 10) 

Cases Referred: | Chronological Paras 

971 Lab IC N) 11 = (1970) 2 SCR 
890. M. Chawla v. J, S. Sethi 9 


80, M. ; 
(1969) 1 WLR 970 = (1989) 2 All 

ER 1012, Regina v. London Rent 
__ Assessment Panel 
(1968) 1 WLR 1815 = (1968) 2 All 
-ER 1214, Chapman v. Ear 
AIR 1963 SC 1417 = (1963) Supp 2 
i 760, Banarasi Das v. Cane Commr, 6 
(1951) 2 KB 488 = (1951) 2 All ER 

74, Jackson (Francis) Developments 


Lid. v. Hall 
(1890) 15 AG 496, Vickers Sons and Co. 
v. Siddell 
Bharat Inder Singh, for Appellant; R. 
K. Maheshwari, for Respondents. 


JUDGMENT:— An application “in the 
prebal manner? has to be filed under 
ection 9 (1) of the Delhi Rent Control 
Act, 1958 (hereinafter called the Act) for 
fixation of standard rent or for an increase of 
standard rent and under the proviso to S. 14 
a) of the Act for the recovery of possession 
of the premises from the tenant. According- 
ly a composite Form A of application for 
these three purposes has been prescribed in 
the Rules made under the Act. Only the 
relevant entries suited to the particular pur- 
pose of the app ication have to be fled by 
the applicant who is at liberty to strike out 


those entries which are not applicable, 


2. The landlord Hari Ram Dhupar 
made an application against the tenants Ra- 
jinder. Singh and Rattan Singh for their 
eviction under clause (b) of the proviso to 
Section 14 (1) of the Act on the ground 
that they had sublet the premises. This a 
plication was made on 17-12-1968 using the 
poe composite form of application. 


e dlo. however, filled al the 
entries in the application including 
those which are suitable only in the 


application for the fixation of standard rent. 
On 10-2-1869, the tenants filed a written 
statement not only denying the claim of the 
landlord for eviction but also praying that 
the standard rent of the premises be fixed. 
The lease of the premises had been grant- 
ed on 20-4-67. e limitation for an appl 
cation for fixation of standard rent fixed by 
Section 12 of the Act was two years from 
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the date of the commencement of the ten- 
ancy. The prayer in the written statement 
made on` 10-2-1969 for fixation of standard 
rent was, therefore, made within limitation. 
On 28-11-1969 the application for eviction 
was amended and a written statement to 
the ‘amended application was filed on 28-1- 
1970 reiterating the prayer for fixation of 
standard rent. On 5-1-1970 the landlord 
made an application under Section 15 (2) 
of the Act for an order by the Court direct- 
ing the tenants to pay to him the arrears of 
rent and the monthly rent. On 11-3-1970 a 
reply to this application was filed by the 
tenants again stating that the contractual 
rent was high and a standard rent should 
be fixed. On 24-8-1970 Shri S. R. Goal, 
Additional Rent Controller passed an order 
for payment of rent under Section 15 (2) 
and also observed therein that the plea for 
fixation of standard, rent was barred by time. 
This observation apparently related only to 
the plea for fixation of standard rent taken 
in the reply filed on 11-8-1970 to the appli- 
cation of the landlord made under Sec- 
tion 15 (2), On 7th August 1970, however, 
the tenants pointed out that their ori 
prayer for the fixation of standard rent was 
made within limitation and prayed that the 
standard rent be fixed _ accor ingly. This 
prayer was resisted by the landlord on the 
ground that the observation of the Addi- 
tional Rent Controller made on 24-3-1970 
that the plea for fixation of standard rent 
was barred by time operated as res judicata. 
Shri ` Jaspal Singh, Additional Rent Control- 
ler, however, held that the application for 
fixation of standard rent as originally made 
on 10-2-1969 was within limitation and 
that the standard rent could be fixed © as 
prayed for therein. Against this order of 
1410-1970 the landlord went in appeal but 
the Rent Control Tribunal agreed with the 
Additional Rent Controller and dismissed 
the appeal. 

8. In tbis second appeal Shri Bha- 
rat Inder Singh, learned counsel for the ap- 
pellant has urged two grounds, namely:— 

(1) That the prayer of the tenants 

made on 10-2-1969 for the fixation of stand- 
ard rent was not made “m the pres- 
cribed manner” as required by Section 9; 
and (2) That the order of Shri S. R. Goel, 
Additional Rent Controller made on 2443- 
1970 holding that the plea for fixation of 
standard rent was barred by time was res 
judicata. 
Learned counsel, therefore, contended_ that 
the orders of the Rent Control Tribunal and 
that of the Controller should be set aside 
and the ge of the tenants for the fixa- 
tion of the standard rent should be rejected 
as barred by time. 

4. Let us consider the contentions 
in the appeal in the order in which they 
are made. 

Contention No.. 1: 
5 In construing 


i the expression “in 
\the prescribed manner 


we have to inquire 
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whether the words therein are mandatory ory 
directory, The purpose of prescribing the 
manner of making the application is to en- 
sure that the Se ovanan are made 
in the application so that the Controller can 
have the necessary material before him to 


fix the stan rent. In so far as the ex- 
pression “in the prescribed manner” is 


understood to require that the essential facts 
required to be stated therein must be stal 

it is arguable that it ıs mandatory 
particularly when the averment 
is so basie that an application cannot be 
entertained without it. The analo o! 
Order VII, Rule 11 (a) of the Code_ of 
Civil Procedure is apposite. If a plaint does 
not disclose a cause of action, then it is 
liable to be rejected. Similarly, if an appli- 
cation for the fixation of standard rent does 
not contain some such averment without 
which the application cannot be said to be 
“in the prescribed manner” at all, then the 
oppi aron may be said to be incomplete or 
bad in law. The mandatory nature of such 
a requirement in an application for the fiza- 
tion of standard rent may be illustrated b 
reference to a decision of the Queen’s Ben 
Division in Chapman v. Earl, (1968) I 
WLR 1815. Paragraph 2 of Schedule 3 to 
the Rent Act, 1965 (of the U. K.) required 
that an application s be in the prescrib< 
ed form and contain the prescribed particu- 
lars in addition to the rent which it is 
sought to register, The rent which was to 
be registered was equivalent to the standard 
rent with which we are concerned. The ap- 
plication in that case omitted to state the 
rent which it sought to register. ‘The cons 
tention that the “pplication was, therefore, 
defective was upheld by Fisher J. speaking 
for the Court for the following reasons:— 

(1) The specification in the application 
of a particular rent is fundamental tọ the 
whole scheme of Schedule 8, Paragraph 2 
does not merely treat the proposed rent as 
one of the prescribed particulars. The 
prescribed particulars are to be given “in 
addition to the rent which it is sought to 
register”. 

(2) An application for the registration 
of rent does not_ mean an application at 
large, but an application for the registration 
of a particular rent. The failure to speci 
a rent is, therefore, a fatal defect. 


&) Such a defect cannot be waived by 
the failure of the opposite party to ober 
to it at once. Even, therefore, at a subse- 
he stage, this application remains a nul- 


ty. 2 
(4) Ordinarily a non-compliance with a 
Sateen requirement is not mandatory. 
ut the requirement to state the rent sought 
to be registered is not a procedural require- 
ment and this case is, therefore, an excepe 
tion to the rule. 


6. On the other hand, the expres- 
sion “in the prescri manner” will not be 
construed as mandatory inso far as it relates, 
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to the mere form as distinguished from the 
substances of the matter. For instance, an 
application may not be made in the tabu- 
form given as Form A_ in the Rules. 
Tt may be made in the ordinary, form of 
a pleading consisting of paragraphs. If the 
particulars required in such an application 
are substantially stated, then the mere fact 
that the application is not in a presori 
form will not make it defective. For, the 
substance of the requirements is complied 
with even though the mere form of it may 
not be complied witth. In Banarsi Das vV. 
Cane Commissioner, (1968) Supp 2 SCR 
760 = AIR 1963 SC 1417, the appel- 
lant had _ left certain blanks in 
the prescribed form of application and 
d also omitted to sign it. It was argued 
that the form was defective and as such li- 
able to be rejected. The argument was, 
however, negatived by the Supreme Court 
on a review of the case-law and it was ob- 
served at page 782 of the report that non- 
compliance with requirements which were 
merely a matter of form would not attract 
the penal consequences provided that a sub- 
stantial compliance with the terms and con- 
ditions set out in the form was made. A 
literal compliance with the form was not 
-essential. Vickers Sons and Co. v. Sid- 
dell, (1890) 15 AC 496, S. 5(1) ofthe 
Patents Designs and Trade Marks Act, 1883, 
required that an application must be made in 
a form prescribed in the Schedule. Nevertheless 
Lord Halsbury I, C, held that “(he ob- 
jection that no distinct claim is made, is 
one of form only, and I think the legisla- 
ture did not intend to make the direction, 
which undoubtedly the Act contains, a con- 
dition upon the non-compliance with which 
the patent should be void. There is no 
trace of any such intention in the statute, 
and there does not seem any good reason 
why it should be inferred from the gen 
policy of the statute”. Lord Herschell, with 
whom Lord Morris concurred, observed: 


“The Act does not provide that if this 
uirement is not complied with the patent 
s! be void, and I think it is impossible 
to imply any such condition”. 
In Jackson (Francis) Developments Ltd. v. 
H (1951) 2 KB 488, the argument was 
that if the tenant failed to specify in his ae 
plication any of the matters required by the 
regulation as, for instance, if he failed to 
specify the name of the landlord or of his 
address or geass them wrongly, the appli- 
cation would be auni The argument was 
ejected by Denning, L.J. in the following 
words: 


“The Act of 1949 does not require an 
application to a rent tribunal to be in any 
prescribed form ....-- it gives the Minis- 
ter power to make regulations with regard 
to proceedings before rent tribunals, and 
that, no doubt, includes er to give direc- 
Hons as to the form which applications should 
take. But the Minister no_ power to 
impose formal conditions of validity on an 
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application, when Parliament itself has re- 
uired none. The regulations must, there- 
ore, be construed as directory and not im- 
erative, for otherwise the Minister would 
@ exceeding his powers.” 


In Regina v. London Rent Assessment 
Panel, g) 1 WLR 970, the decision in 
(1968) 1 WLR 1815 referred to above was 
distinguished. The application for the re- 
gistration of a rent in that case was not 
signed and was accompanied by a letter. 

o argument that the application was in- 
valid was rejected with the following obser- 
vations at page 978. 


“so far as the merits are concerned, 
there is no doubt that they were the ten- 
ants’ applications”. 

The Court, therefore, looked to the sub- 
stance of the averments and not to the form 
in which they were made. 


7 In the light of the above law, we 
may examine whether the averments for the 
fixation of the standard rent were sufficient 
to enable the Controller to proceed to 
the standard rent in the present case. 


8. Firstly, the premises in this case 
were constructed by the landlord. It was 
therefore within the personal paowleds o 
the landlord as to what was the cost of con- 
struction of the house and the market value of 
the land inwhichitwas constructedat the 
commencement of the construction. These 
factors were to be the basis on which the 
standard rent would be fixed under S. 8 
of the Act. In the composite application 
made by the landlord for eviction, there 
were certain columns in which the informa- 
tion to be filled related entirely to the fixa- 
tion of the standard rent. These columns 
were filled by the landlord even though he 
was not bound to em. The fact re- 
mains that all the information necessary for 
the fixation of the standard rent was given 
oy the landlord himself in the composite ap- 
plication. For instance, in column (7) detai 
of fittings ee aes as electric fittings. In 
column (8) details of accommodation avail- 
able were given as one shop in house 
No. B-4/4A, Model Town, Delhi, shown in 
the red in the site plan attached. In Col. (10 
the amenities available were stated to be 
lighting, water and sanitation. In Col. (12) 
the date of completion of the construction 
was stated to be 9-1-1967 and the cost of 
construction was stated to be Rs. 20,000. 
It was also stated that the completion report 
had been obtained from the local authority. 
In Col. (18) the rateable value was stated 
to be Rs. 1,522 per annum for the purpose 
of the house-tax of the whole building.” In 
column (15) it was stated that the rent of 
the premises had 


not been previously fixed 
under any statute. 


In column a7) it was 


stated that no addition or alteration had been 
made since the rent was fixed. All these 


particulars were necessary only for the fixa- 
tion of standard rent ad ae for eviction. 
in the written statement filed by the tenant 
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on 10-2-1969 it was stated that the pre- 
i their extent were fully shown in 
the rent agreement between the parties, that 
aim ed was too high and that the 
standard rent should be fixed. It was fur- 
ther stated that the cost of construction 
stated by the landlord was too high and it 
could not be. more than Rs. 1,440 and that 
the tenants would file estimates of the cost 
of construction in due course. It was also 
ointed out that standard rents for neigh- 
Poning houses had been fixed by the Con- 
troller and that the standard rent of these 
premises should þe fixed in accordance with 
the standard rents of the neighbouring pre- 
mises, . 


9. It is clear to me that these aver- 
ments in the pleadings of both the parties 
- taken together gave a full picture to the 
Controller for ation of standard rent, 
The word “application” merely means that 
the applicant must make sufficient averments 
to get the relief desired. It does not mean 
that the averments must be put in the tech- 
nical form of an application. This is why 
the Supreme Court regarded the per for 
fixation of standard rent made in the written 
statement as sufficient in M. M, Chawla v. 
I, S. Sethi, (1972) 2 SCR 890=(1971) Lab 

C (N) 11). Learned counsel for the appel- 
lant contended that the ground _on which 
eviction was sought by the landlord in M. M. 
Chawla’s case was arrears of rent and, there- 
fore, it was relevant for the tenant to pl 
in defence that the standard rent should be 
fix Tt was contended that the plea for 
the fixation of standard rent in the present 
case by the tenant was not relevant as the 
ground on which eviction was sought was 
not arrears of rent but sub-letting. am 
unable, however, to restrict the ratio of the 
decision of the Supreme Court as suggested 
by the learned counsel. 


The right to apply for the fixation of 
standard rent is vested in the tenant quite 
independently of the ground on which his 
eviction may be sought by the landlord. The 
tenant can, therefore, pray for the fixation of 
standard rent in a written statement even 
when his eviction is sought by the landlord 
on a ground other than the arrears of rent. 
Lastly, it was contended that no court-fee 
was paid on the written statement by the 
tenants to make it an application for the fixa- 
tion of standard rent. It is true that origi- 
nally such court-fee was not paid but I 
find that later on court-fee has Fen aid by 
the tenants. On the principle  underlyin 
Section_149, Civil Procedure Code, the Con- 
troller had a discretion to allow the tenants 
to pay the court-fees later even after the 
original period of two_years for making the 
application had expired. This contention of 
the appellant is, therefore, rejected. 


Contention No. 2: 

10. A perusal of the order dated 
24-3-1970 
Shri S. 





of the Additional Rent Controller 


R. Goel makes it clear that it was 
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an order passed under Section 15 (2) of the 
Act ordering payment of rent to the land- 
lord by the tenants. The observation that 
the prayer for fixation of standard rent was 
barred by time was only incidental. It was 
made under the wrong impression that the 
prayer was made for the first time by the 
tenants in their reply dated 11-3-1970 to the 
application of the landlord made on 5-1- 
1970, for an order under Section 15 (2). 
There was no reference to the prayer made 
by the tenants for the fixation of standard 
rent in their written statement filed õn 10-2- 
1969, It cannot be said, therefore, that the 
order dated 24-8-1970 rejected the a plica- 
tion of the tenants for the fixation oe stan- 

rent made on 10-2-1969. Jt follows, 
therefore, that the order dated 243-1970 
did not act as res judicata between the par- 
ties regarding the application for fixation of 
standard rent dated 10-2-1969. That order 
is, therefore, no bar to the fixation of stan- 


dard rent. The decision of Shri Jaspal 
Singh, Additional Rent Controller, Jepa 
therefor 


e, correct and rightl hel 
Rent Control Tribunal. ghily upheld by the 


missed with costs, = eam 
Appeal dismissed. 





AIR 1973 DELHI 148 (Y 60 C 46) 
HARDAYAL HARDY, C.J. AND 
V. S. DESHPANDE, J. 

_ The Chief Commissioner and another, 
Appellants v. Mrs. Kitty Puri and another, 
Respondents, 

Letters Patent Appeal No. 195 of 1971, 
D/- 10-1-1972, against judgment of Ranga- 
rajan, J, in C.W. No. 857-D of 1965 D/- 
2-4-1971, 


Index Note:—(A) Co-operative Societies 
—Bombay Co-operative Societies Act (1925) 
{as applied to Delbi), Ss. 19, 27 (1) — Bye- 

w permitting transfer of a share by a nomi- 
mee or successor of an ex-member would be 
void because the contractual interest of a 
member in the society is not capable of being 
inherited by a nominee or the successor 
from the deceased member without reference 
to the society. ara 10) 


Index Note:—(B) Co-operative Societies 
— Bombay Co-operative Societies Act (1925) 
(as applied to Delhi), S. 8(c) — Even in 
absence of bye-law providing for exclusion 
of persons who hold land or house in Delhi 
from becoming a member of society, such a 
condition could be validly imposed while 
granting membership. (Para 12) 

Index Note:—(C) Co-operative societies 
—Bombay Co-operative Societies Act (1925) 
(as applied to Delhi), S. 27 (1)—The provi- 
sion of a year’s limitation within which appli- 
cation has to be made for membership by 
nominee or heir of a deceased member being 
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mandatory, Court cannot, in absence of a 
provision for condoning delay, extend time in 
its discretion. ATR 1969 SC 405, Rel. on. 
Civil Writ No. 857-D of 1965, D/- 2-4-1971 
(Delhi), Reversed. (Para 12) 


Index Note:—(D) Constitution of India, 
Art. 14 — A denial of illegal favour cannot 
amount to discriminatory treatment violative 
of principle of equality under Art. 14. 

(Para 18), 

Index Note:—-(£) Co-operative Societies 
—Bombay Co-operative Societies Act (2925) 
(as applied to Delhi), S. 54 — A writ pet- 
ion is not barred when dispute is not limit- 
ed to a person claiming through a member 
and the society but relief is also claimed 
against the Government. _ , (Para 15) 
Cases Relerreds, |. Cee SCR Ee 
AIR 19 ) = 7 

205 = 1970 Lab IC 285, Co-op. 


Central Bank Ltd. v. Addl. Indus- 


trial Tribunal, Andhra Pradesh 12 
‘ATR 1969 SC 405 =: 1969 Ren CR 
552, Caltex (ndia) Ltd. v, Bhag- 

wan Devi 12 

Dipak Chaudhry, Sr. Advocate with 


‘Ashok Marwah, for ‘Appellants; G. S. Vohra, 
Sr. Advocate with A. S. Puri, for Respon- 
dent No. 1. 

DESHPANDE, J.: In this fast-growing 
capital of India, all land which can be us 
for construction has been acquired by the 
Government to prevent profiteering by pri- 
vate persons. Government has 1er 
adopted the policy of leasing such land only 
to co-operative housing societies, ‘Thus, the 
only way for anyone to get land for house- 
building has been to become a member 
such asociety. Itis important, therefore, both 
for the members of the public and for the Govt. 
to understand properly the law governing such 
membership and this is precisely what is 
involved in this appeal. 

2. The Diplomatic: Enclave Exten- 
sion Co-operative House-building Society 
Limited (hereinafter called the Society) 
granted membership to Shri H. S. Puri on 
18-2-1959. The latter transferred the mem- 
bership to his father Shri B.S. Puri on 12-11- 
1959. en Shri B. S. Puri died on 8-2- 
1961 the name of Shri H. S. Puri was found 
in the books of the Society aş the nominee 
of the deceased member. On 31-10-1961, 
the Society informed Shri H. S. Puri that he 
could become a member if, inter alia, he or 
his dependants did not have any plot of land 
in Delhi. Shri H. S, Puri apparently could 
not avail of this opportunity of becoming a 
member as he already owned a house in 
Delhi. After a long time he wrote to the 
Society on 21-4-1964 that his right as a nomi- 
nee to become a member should be trans- 
ferred by the Society to his daughter Mrs. 
Kitty Puri who did not have any plot or 
house in Delhi. This request was further 
supported by a joint letter dated 15-10- 
1964 by Shri H. S. Puri and Shri S. S. Puri, 
the sons and heirs of the deceased member 
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Shri H. S. Puri. On 28-4-1964, the Manag- 
ing Committee of the Society informed the 
Depey, Hous Commissioner as well as 
Sarvashri H. S. Puri and S., S. Puri that it 
had decided that membership be transferred 
to Mrs, Kitty Puri as requested by Sarvashri 
H. S. Puri and S. S. Puri, heirs of the late 
Shri B. S. Puri. On 16-9-1964, however, 
Shri H. S. Pari withdrew his consent to the 
transfer, On 28-9-1964, the Deuy Hous- 
ing Commissioner informed the Society that 
neither Shri H. S. Puri nor Shri S. S, Puri 
could become a member of the Society as 
both possessed houses in Delhi. Sarvashri 
H. S. Puri and S. S. Puri could not, there- 
fore, nominate Mrs. Kitty Puri. On 20-10- 
1965, therefore, the Society cancelled the 
decision to transfer the membership to Mrs. 
Kitty Puri. 

: 3. Mrs. Kitty Puri, therefore, filed 
Civil Writ Petition 857-D of 1965 praying 
that the cancellation of her membership by 
the Society at the instance of the Govern- 
ment be quashed. Her case was_that 

Shri H. S. Puri and then Shri B. S. Puri 
was a member of the Society. On the death 
of Shri B. S. Puri, Shri H. S. Puri was the 
nominee of the deceased member and as such 
he could transfer his right to become a 
J The Society ac- 
cepted the petitioner as a member and it 
could not thereafter cancel her membership 
at the instance of the Government. More- 
over, the Society with the consent of the 
Government had allowed other similarly situ- 
ated persons to become members of the 
Society and they could not, therefore, dis- 
criminate against the petitioner by cancel- 
ling her membership, 


4. The petition was defended by the 
Government but not by the Society. In 
pursuance of Government policy, the Society 
was told as long ago as on 19-6-59 by Annex- 
ure R-1 at page 88 of the record that the 
Government had decided that every Co-ope- 
rative House-building Society who wihed, to 
approach the Government for the acquisi- 
tion of land under the Land Acquisition Act 
should give an undertaking that their mem- 
bers did not possess any residential house or 
plot in Delhi. The Society was asked to 
give such an ee to the Govern- 
ment, It was also asked to amend its bye- 
laws to ensure that only those persons could 
become its members who did not possess any 
land or house in Delhi. After the acquisi- 
tion of the land the Government had enter- 
ed into an agreement with the Society by 
which the Society became entitled to deve- 
lop.the land. It was only after the develop- 
ment was completed and the conditions laid 
down by the Government were fulfilled that 
a lease of the Jand was to be given to the 
Society. As no lease had yet been granted, 
the Society did not have any right or in- 
terest in the land. Jt could not, therefo 

r any right or interest in any piece a 

d on any of its members. The allotment 
of plots by the Society to its members was; 


r 
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therefore, only in anticipation of the lease 
being granted to the Society by the Govern- 
ment, It did not confer any rights in the 
land on the members. On the death of the 
last member Shri B. S, Puri, both his sons 
Sarvashri H. S. Puri and S. S. Puri were 
eligible to become members as the heirs of 
Shri B. S. Puri but they both owned houses 
in Delhi and could not, therefore, become 
members. Even if Sbri H. S. Puri was as- 
sumed to be a nominee of Shri B. S. Puri, 
he was himself ineligible for membership 
and could not nominate the petitioner for it. 
The petitioner is not a nominee of the ori- 
ginal member, namely, the late Shri B, S. 
Puri. The petitioners nomination was ac- 
cepted by the Society because it was pro- 
osed by Sarvashri H. S. Puri and S. S. Puri. 
Ks Shri H. S. Puri later withdrew. his con- 
sent to it, the Government was entitled to 
advise the Society to cancel the membership 
of the petitioner. 
5. The writ petition was allowed by 
S. Rangarajan J, mainly on the ground that 
the Society had no power to cancel the 
membership of the petitioner for the allot- 
ment of a plot to her under byelaws 7 and 
8 of the Bye-laws of the Society. The learn- 
ed Judge observed that the Society acted 
regarding the petitioner in the same manner 
as it ha aed with reference to other cases 
though the Government had tried to explain 
that there has been no discrimination against 
the petitioner. Hence the appeal by the 
Government. m 
6. The questions arising for decision 
in this appeal may be considered as below: 
1) Was Shri H, S. Puri a nominee 
of the deceased member Shri B. S. Puri? 
(2) Could he further nominate’ the 
petitioner for membership? 
@) Did the Society legally transfer 
the membership to the petitioner? : 
(4) Whether the Government discrimi- 
mated against Shri H. S. Puri or the peti- 


tioner? and 
What right, if any, did the peti- 
tioner y her i ra have in 


any particular piece of land? . 
Question No. 1: N, 

HG Aceari to So 3 © of he 
Bomba: co-operative Societies 25, 
as applied to Delhi (hereinafter called the 
Act) a “member” of a co-operative society 
includes “a person admitted to memba 
after regist gee (of tie Society) in pecore 
ance wi e rules and bye-laws ap 
to such societies’. According to Bye-law 
5 (ii) of the Society, every on seeking 
membership of 
declaration 


Byelaw 9 Pr 
from allotting any plo 
lot fn 


- ownership le 
Byelaw 5 (i) (0. 
ents the Society 

mem who own a house or 

the Government 
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the Society in 1959 that land would be 
iven to the Society only if the Society ex- 
udes from its membership gba holding 
a house or a plot in Delhi, the Society was 
also advised to amend its bye-laws to en- 
sure the exclusion of such persons from 
membership. It is not known when the ex- 
clusionary provisions in Bye-laws 5 and 9 
were inserted by the Society. It is, however, 
stated in paragraph 25 of the Government's 
affidavit that an amendment in the bye-laws 
was adopted and registered on 23-7-1962 to 
ensure that a person acquiring a plot of land 
or house in Delhi would cease to become 
a member (vide Bye-law 8 {vi)). Bye-laws 5 
and 9 may also, therefore, be taken to have 
been amended either then or nearabout. 
Shri S. Puri could, therefore, validly 
become a member even if he owned a_house 
or land in Delhi prior to these amendments - 
in the byelaws. The right of nomination 
was conferred on a member by Bye-law 15. 
Only one person could be nominated there- 
under and the nomination was to be come 
leted by an entry in the regi of mem- 
ers. According to Sec. 31 (1) of the Act, 
the existence of an entry in the registers 
regularly kept in the course of business by 
the Society is to be evidence of the transac- 
tions recorded therein. It is admitted by 
the Government that the name of Shri H. S. 
Puri was found in_ the register of the Society 
as a nominee of late Shri B. S. Puri. This 
is, therefore, sufficient for the finding that 
Shri H. S. Puri was a nominee of the last 
member the late Shri B. S. Puri. 
Question No. 2: 
8. Tt is essential to bear in mind 
the distinction between a member and a 
nominee of an ex-member. Firstly, a mem- 
ber and his nominee could not co-exist. In 
the presence of the member, the nominee 
would have no pe It is only on the 
death of a member that his nominee could 
be considered for 


be the purpose of eligibility 


become a member. Secondly, there are 
two distinct modes recognised by the Act 
for the transfer of the share or interest of a 
member of the Society. The first mode is 
transfer by a member to another member 
inter vivos under Section 19 (2) of the Act. 
_ existing member can transfer share 
or interest either to the Society or to a mem- 
ber of the Society or to a_person whose ap- 
pen for membershi; been accepted 
y the Society. No such transfer of a s 
or interest was made during his lifetime by 
the last member Shri B. S. Puri. 
9 The second mode of transfer is 


by the Socicty after the death of a member. 
Under Section 27 (1) the Society can trans- 


‘the s or interest of a deceased mem- 
ber only within a period of one year from 


the death of such member. It is decisive 
in this case that the Society did not trans- 
fer the share or interest of the late Shri B. S. 
Puri to anyone cg ah the petitioner 
within one year from the death of Shri B.S. 








1978 
i ied on 9-2-1961. The Society 
clos ees hae or interest of a de- 


ceased member to either of the following two 
es of persons:— 

da G) To a person or persons nominated 

i ith the bye-laws of the So- 

ciety, if duly admitted a member of me 


f the Society, as it purported to 
bye lars the petitioner in the present case; 


or : ae 
Tf there is no person so nomunated 
to such person as my appear to be the heir 
or the le representative oat tne Se 
S duly elected za a apaa 
i cone cane pia 
l rovision (b) by which the Soci 
he bel the ¢ o and interest 


arises whe- 
under Sec- 


f a member but even to 
a nominee of a nominee of a member., ‘Lhe 
titi not a C 
a nominee of Shri H. S 
who himself was a nominee of the member, 
Section 27 (1) refers us to the ee 
seek an answer to uestion. ie 
nomination is to be “in accordance wi e 
byelaws of the Society. The answer 4S 
inferable from Bye-law -9 (1) which is as 
below:— P 
“A member or the nominee or the 
successor of an ex-member may transfer his 
shares to another member or applicant qua- 
lified under bye-law (5) and approved by the 
Managing Committee or to share transfer 
fund created by the Society out 
fits and shall then be paid the value of the 
shares less any sum due from him to the 
Society. No er of shares or interest 
shail, however, be made- unless a mem 
has hela such shares for not less than one 
year, but the condition of Bye-law (5) will 
not be applicable to the nominee or le 
heir of the deceased member. N 
Bye-law 9 (1) is obscurely worded because 
it lumps into one two provisions, 
namely, (a) regarding the transfer by a mem- 
ber of lus share or interest to another mem- 
ber ua Se Pi o the Act) ma b) 
re; ing the transfer by a nominee 0 
coors of a member ‘of his eligibility to 
apply for membership to a member or an 
applicant for membership qualified under 
Bye-law 5 and _approv y the Managing 
Committee of the Society (contemplated by 
Section 27 of the Act). Under Section 71 
of the Act, the State Government is em- 
powered to make rules to carry out the pur- 
poses to ad One such purpose ed A 
rescribe the -matters m ect of w 
: society may or shall make bye-laws. Rule 
4 of the Delhi Co-operative Societies Rul 
1950, enumerates such matters. Clause (d 
thereof relates to “ er of the share or 
interest of member”. It is clear that only 


of its pro- 
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a member holds a share or interest in the 
Society. He alone has paid the share money 
and is entitled to exercise the rights of a 
member. He alone has the right to transfer 
his share to another member under Section 
19 (2) of the Act. During his lifetime, 
there is no question of any nominee of such 
a member having any rights whatever. Even 
after his death, Section 27 (1) gives the So- 
ciety -the right to transfer the share or in- 
terest of a deceased member, But it does 
not give any such right to the nominee of 
a deceased member. In fact, even the So- 


ed ciety cannot transfer tho share -or interest 


of a deceased member to the nominee of 
such a member except after the nominee is 
duly admitted to be a member of the So- 
ciety. Sections 19 and 27, read together, 
therefore, confine the holding of a share or 
interest to a member during his lifetime 
and the Society after his death. Under tho 
sage law, the share or interest of a mem- 
could devolve on his nominee or succes- 
sors. But the general law is modified hy, 
Section 27 of the Act with the effect that a: 
nominee or a successor has been only giv 
the right to apply to become a member of} 
the Society. He does not automatically; 
succeed to the share or interest of the de- 
ceased member. The reason is that the 
membership is a contract’ between the mem 


ber and the.Society. It is not an inter 










the successors from the deceased memb 
without reference to the Society. The righ 
to transfer the share or interest of a mem- 
ber can be exercised only by a member 
under Section 19 (2) but not by his nominee 
or successor. ‘This may be contrasted for 
instance, with Section 109 of the Companies 
Act, 1956, which permits a transfer of the 

e or other interest in a company of a 
deceased member_by his legal representative 
although the legal representative is not him- 
self a member. 


11. Insofar as bye-law 9 (1) says 
that “the nominee or the successor of an 
ex-member ad transfer his shares” it seems 
to conflict with Sections 19 (2) and 27 (1) 
of the Act, For, the nominee does not him- 
self pe the share or interest of the ex- 
member, He cannot, therefore, transfer it 
to any one. If bye-law 9 (1) is understood 
to mean that the nominee or the successor 
of an ex-mem can himself transfer tho 
share or interest of the ex-member to ano- 
ther person, then to this extent it is void as 
being contrary to Sections 19 (2) and 27 
1) of the Act. To avoid this consequence, 
these words of bye-law 9 {1) may be 'mder- 
stood to mean that the nominee or the suce 
cessor of an ex-member may transfer not his 
“share”, for he has none, but his eligibility 
as a nominee to apply to become a member 
in place of the deceased member. i 
construction would also be in consonance 
with the rest of bye-law 9 (1). For, the no- 
minee has the alternative right to receive 
the value of the share or interest from the 
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fund created by the Society out of its pro- 


fits. Further, byelaw_ 9 which prevents 
holders of houses and lands in Delhi from 


becoming members of the Society is not to be 
applica e to the nominee or legal heir of a 
ceased member who could transfer his 
right to become a member to another per- 
son. The real purpose served by bye-law 9 
KIA therefore, is two-fold. Firstly, it enables 
he nominee or the successor to er his 
liability to become a member to another 
person and secondly it exempts such a no- 


minee or successor from the requirement of 
bye-law 5, namely, the disqualification at- 
tached to holders of lands and houses in 


Delhi. So read, Shri H. S. Puri, _ tho 
disqualified from becoming a member by 
bye-law 5, was still capable of further no- 
minating another person by transfer to 
person of his own cligibility to apply for 
membership in place of the deceased Shri 
S. Puri. Though, therefore, ordinarily a 
nominee of a member would not include the 
nominee of a nominee, because of bye-law 
9 (1) such inclusion is made possible, Shri 
H. S. Puri could, therefore, nominate the 
on validly by making her eligible in 
is place to apply for membership of the 
Scciety. Ihe Government would, however, 
be well advised to redraft their bye-law cor- 
onding to bye-law 9 (1) of the Society 
in the model bye-laws and advise the 
Housing Co-operative Societies to redraft 
their own bye-laws in this respect to re- 
move the obscurity and possible invalidity 
pointed out above. 
Question No. 3:— 

12. Under Section 27 (2), the So- 
ciety could transfer the share or interest of 
the late Shri B. S. Puri to ‘the petitioner 
only within a period of one year from the 
death of Shri B. S. Puri. It will be recall- 
ed that Shri H. S. Puri was informed by the 
Society that he could become member of the 
Society in place of Shri B, S. Puri bemg 
the latter’s nominee if he did g ao 


either land or house ia Delbi. . S. 
Puri apparently could not avail himself of 
because he held a house 


this opportuni 
in Delli. Shr G. S. Vohra, learned coun- 
sel for the petitioner (Respondent 1 herein), 
argued that the Society was not justified in 
utting this condition in the way of Shri 
i S. Purs membership. We are unable 
to agree with this contention. For as early 
as in 1959 the Government inform 
the Society that if the Society wanted to 
get land from the Government, the Society 
must ensure that persons holding houses or 
lands in Delhi are not allowed to become 
members of the Society. This policy of the 
Government was reasonable and in the inter- 
ests of the public. The very, object of the 
large-scale acquisition of land by. the Gov- 
. lernment and allowing house-building only to 
members of Co-operative Societies _wculd 
have been defeated if persons could hold 
lands and houses in De and yet coul 
become members of more than one housing 


A. LR. 


society and thereby go on possessing a num- 
ber of houses and plots in Delhi, It is 
pele that in 1961 the Society may not 
ve actually amended its bye-laws to en- 
sure the exclusion of such persons from be- 
couumg members, But what is a bye-law 
after alj? It is not a Jaw in the same sense 
that a statute or statutory rules are laws. 
They merely govern the internal manage- 
ment busmess or administration of a Society 
and are binding between the persons aifect- 
by them as was pointed by the Supreme 
Courl in Co-op. Central Bank Ltd. v. Addl. 
Industrial Tribunal, Andhra Pradesh, (1970) 
1 SCR 205 at P. 218 = (AIR 1970 SC 
245). The Society depended absolutely on 
the Government for getting the land which 
was the very object of the formation of the 
Society. The policy decision of the Gov- 
ernment was taken as far back as in 1959 
and the Society: was informed in 1959. It 
was not possible, therefore, for the Society 
to igaore that decision and to grant mem- 
bership to persons holding lands and houses 
in Delhi. Had the Society done so, the 
Government would have ‘refused to grant 
land to the Society. ‘The Society cannot 
be blamed, therefore, if they told Shri_H. S. 
Puri that he should not possess a plot_of 
land or house in Delhi if he wanted to be- 
come a member in 1961, Even Shri H. S. 
Puri apparently knew that the Society was 
right in doing so. This is why he did not 
protest to the Society against such a condi- 
tion. Nor did he sell away his house or 
plot and try to become a member of the 
Society by fulfilling the condition. He ap- 
parently put greater store by his own house 
than by mere membership of the Society. 
At any rate, if Shri H. S. Puri or his no- 
minee, the petitioner, felt aperieved by the 
imposition of this condition by the Society, 
they could have complained against the 
Government by way of a proceeding in 
Court within three years from 1961. They 
cannot complain against it now as any writ 
pa with such a complaint. would be 
iable to be dismissed as unduly_delayed. 
The period of one year thus expired and no- 
body became a member during that period 
to take the membership of the late Shri 
B. S. Puri. Consequently, the Society also 
lost its zight available to it under Section 27 
1) to transfer the share or interest of the 
ate Sbri B. S. Puri to the nominee of Shri 
B. S. Puri or to the nominee of such a no- 
minee, namely, the petitioner. The transfer 
by the Society to the petitioner being made 
= the expiry of the period of one year 
from the death of Shri B. S. Puri was con- 
trary to Section 27 (1) of the Act and was, 
therefore, illegal on this ground alone. The 
eriod of one year for this purpose is fix 
by the statute itself. There is neither any 
provision in the statute nor is any case 
made out by the petitioner for the exten- 
sion of this period of one year. The gen 
principle is that the inherent power of the 
Court to extend the period of time to a 
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person for doing any act cannot be exercis- 
ed if doing so would be contrary to the 
express provisions of the statute, If time 
for doing a thing is fixed by the Court it- 
elf then the Court would have the power 
to extend the time. But if the time is fix- 
ed by a statute, then in the absence of a 
rovision analogous to Section 5 of e 
[imitation Act, the Court would be power- 
less to extend such a time, Jf the statutory 
rovision is merely directory, then Doe 
e Court may be able to extend such time. 
If, however, it is mandatory, then the Court 
cannot do so. Section 27 (1) confers a pri- 
vilege or benefit on the nominees and heirs 
and legal representatives of a deceased 
member to apply for membership within one 
year. It would be reasonable to think that 
a person who wishes to avail himself of 
this benefit must comply strictly with the 
terms of the statute to get the benefit. If 
he fails to do so, the benefit would be de- 
nied to him, For instance, a lessee who 
has a right to the renewal of a lease by ap- 
plying for such renewal within the time 
rescribed by the lease would forfeit such 
Penent if he fails to apply within time. The 
provision regarding the period during which 
the application had to made was held 
to be mandatory by the Supreme ‘Court in 
Caltex (India) Ltd, v. Bhagwan Devi, 1969 
Rea CR 552 = (AIR 1969 SC 405). 
the same principle, the period of time pres- 
evibed by Section 27% (1)_ of the Act must 
also be regarded: as mandatory. Any way, 
there has been no prayer and no argument 
„for Respondent No. 1 that time could or 
-should have been extended for Shri H. S. 
Puri to become a member and the question 
hardly arises. 


Question No. 4:3 


13. The argument about discrimi- 
nation put forth by the petitioner Respon- 
dent No. 1 is misconceived, Article 14 of 
the Constitution guarantees equality before 
law and equal protection of the laws. It 
means that the State must treat similarly 
situated persons equally according to law. 
If the State departs from the law and treats 
a person more favourably than others, then 
such other persons can challenge the Act 
of favouratism and get it quashed by way 
of a writ petition under Article 225 of the 
Constitution. Similarly, if the Gcvernment 
treats a person illegally less favomable than 
others then such aggrieved person can chal- 
lenge the less favourable act. In erther case, 
the act has to be contr to law or to 
the principle of equality before it can be 
challenged as being contrary to Article 14 
of the Constitution, The complaint of the 

etitiuuer Respondent No. 8 is that on 9- 

0-1959 the Society passed a resolution by 
which members who were barred from gett- 
ing a plot from the Society due to their pre- 
vious possession of a house or a plot would 
be able to transfer their membership and 
their assets to their nominees and that pur- 
suant to this resolution a number of trans- 
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fers were recognised by the Society. As 
stated above, the Government informed the 
Society in 1959 that it must not allow hol- 
ders of lands and houses in Delhi to be- 
come members. The bye-laws of the So- 
ciety were not amended immediately in 1959 
but a little later to. achieve this object. The 
fo possessing; lands and houses in 

elhi who had already become members of 
A Society were tll pa 
o remain mem ` could, therefor 
be allowed to transfer their k and in. 
terest to other persane wader Section 19 (2) 
of the Act, Similarly. tho share and inter- 
est of deceased members could bo transfer- 
red by the Society under Section 27 (1) of 
the Act. The Society was to follow the 
law and treat every person equally in ac- 
cepting such members, The petitioner Res- 
pondent No. I does not fit ininany of these 
categories. ` If the petitioner Respondent 
No, 8's casé is that any person is allowed 
to become a member of the Society contrary 
‘to Sections 19 and 27 of the Act by an 
act of favouratism, then she being an ag- 
grieved person could have challenged that 
act and got it quashed. But the Respon-, 
dent No, I cannot contend that because the} 
Society and the Government have illegally 
shown favour to some person, then this 
Court must compel them to commit another 
illegality to show favour to Respondent 
No. 1 in the same way. This is not the 
meaning of equality guaranteed by Art. 14 
of the Constitution. Jt has not been shown 
by the petitioner Respondent No. 1 that any 
of the cases mentioned by her in para- 
graphs 24 and 25 of the writ petition were 
similar to her case. For instance, it is not 
shown that the transfers were not in accord- 
ance with Sections 19 and 27. Tt is also 
not shown that the petitioner was entitled 
to the benefit of Sections 19 and 27. The 
petitioner was clearly out_ of time to come 
under Section 27. We do not find, there- 
fore, that the petitioner was discriminated 
agamst in any way by the Society and the 
Government, 


Question No. 5: 


14, In paragraph 19 of the counter- 
affidavit of the Government it is clearly 
stated: that the Society. was _ given only a 
licence to enter upon the land for the pur- 
pose of development and no lease had been 
granted to the Society. In paragraph 9 of 
the rejoinder the petitioner Respondent 
No. 1 did not deny this assertion of the 
Government but argued on the assumption 
that only a licence had been granted to the 
Society. It is clear, therefore, that no right 
or interest as such had been created in 
favour of the Society by the Government 
till the licence granted to the Society was 
replaced by a lease. Even then it is the 
Society but not its members who would get 
a. right or interest in the land. The right in 
favour of the members is created only 
through the Society when the lease is grant- 


legally_entitled 
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ed to the Society by the Government and 
then sub-lease is eye to a member by the 
Society as lessee by the Government as the 
lessor. This is the standard pattern of de- 
velopment of land for construction of build- 
ings adopted by the Government in Delhi 
and is a matter of common knowledge. The 
petitioner Respondent No, 1, did m have, 
erefore, any interest in any particu iece 
of land at The alfiotment of a Sioa- 
lar plot by the Society to Shri B. S. Puri 
was only by way of anticipation to be car- 
oul after a sub-lease is executed in 
favour of the member. 


15. _ Shri Dipak Chaudhry for the 
appelant had also argued that under Sec- 
tion 54 of the Act, a dispute between a 
person claiming through a member and the 
seciely touching the constitution or business 
of a Society has to be referred to the Re- 
mstrar for decision and that this alternative 
remedy being available to the petitioner 
‘Respondent No. 1, the writ petition should 
have been dismissed by the’ learned Single 
faoss: Firstly, this point does not seem to 

ave been urged betore the learned Single 
Judge. Secondly, the dispute in the present 
case is not only between the petitioner and 
society. Respondent No. 1 also seeks relief 
against the Govt. S. 54, therefore, could 
not nave barred the writ petition. We may 
further point out that under Section 8 of 
the Act, the Registrar has the power to de- 
cide whether a person seeking admission as 
a member of the Society under the Act be- 
longs to any particular class. According to 
the bye-laws of the Society, a person hold- 
ing a house or a plot in Delhi is excluded 
from ‘membership. Such excluded persons 
can be said to form a class within the mean- 
ing of Section 8. Whether Shri H. S. Puri 
belonged to this class and _ was, therefore, 
not entitled himself to apply for member- 
ship could have been decided by the Regis- 
trar and hiz decision would have been final. 
This must have been realised by Shri H.S. 
Puri and this was the reason why he did 
ne apply for membership from 196) to 

34. 


iG. In view of our finding on Ques- 
tion No. 8 that the action of the Society in 
transferring the share and interest of Shri 
B. S. Puri in the Society to the petitioner 
Respondent No. 1 was contrary to Sec. 27 
(1) of the Act being made after the expiry 
of the period of one year specified therein, 
the Gecisicn of the learned Single Judge al- 
Jowing the writ petition is set aside. The 
anneal is allowed and the writ petition is 
ordered to be dismissed. In the circumstan- 
ces, however, we make no order as to costs. 


Appeal allowed. 
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ment of partition. (X-Ref:— Ss. 35, 86 and 
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auction and the sale be distribut 


amongst the share-holders in proportion to 
their es, the 


ment of ition” ang ies os 5 
of partition” withi i : 
(15) of the Stamp plese a 


to_be engrossed a dats Art as cl 
engrossed as Vi i 3 

Schedule T of the Ket: (Cass law dieas 
2 ara 


Index Note:— (B) Civil P. C., S. 47 — 
Decree passed without jurisdiction is nulli 
and can be challenged in execution. Ree, 
Stamp Act, Sch. L Art. 45). 

(Paras 9, 10) 


Brief Note:— (B) Where the final de- 
cree for partition is not engrossed as require 
ed under Article 45 of Schedule I of the 
Stamp Act, the Court has no jurisdiction to 
act upon it. Hence if an order for sale 
the property and distribution of sale-pro- 
ceeds between share-holders is passed it 
would be nullity and can be challenged at’: 
any stage and even at the stage of execu- 
tion. AIR 1954 SC 840, Followed. 

(Paras 9, 10% 
Cases 


), Bo of Revenue 
Madras v. Moideen Rowther 
ATR, 1954 SC 340 = 1955 SCR 117, 


n Singh v. n Paswan ' 
ATR 1942 Lah 260 = 


ATR 1956 Mad 207 = (1955) 2 Mad 
J 685 


203 Ind Cas 84 
(FB), Gopi Mal v. Vidya Wanti 

ATR 1988 Mad 807 = 47 Mad LW 
51, Pandivi Satyanandam v. Param- 

: am Nammayya . 

AIR 1985 Lah 864 = 87 Punj LR 676, 
Abdul Hassain Khan v. Mt. Mahmudi 


Begam i 
ATR 1988 Oudh 562 = 10 Oudh WN 
1222 (SB), Muzaffar Hussain v. Shara- 
fat Hussain 
AIR 1932 Lah 249 = 38 Punjf LR , 
848, Dilbagh Rai v. Mt. Teka Devi 8 
V. B. Andley, for Appellant; S. L, Bha- 
tia,. for Respondents. a 
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JUDGMENT:— This judgment will 
i se of two Execution Second Appeals; 
ESA 9 of 1972, filed by Shahabia equi 
and ESA 10 of 1972, filed by Sharfuddin. 
The appeals are directed against two se- 
parate judgments both dated April 12, 1972 
of the learned Additional District Judge, 
Delhi, dismissing their first appeals against 
the orders of the execution Court dismissmg 
their respective objections to the sale of cer- 
tain property in favour of Pukhraj Be 
and to the delivery of its possession to her. 


2. Shahabia Begum, appellant in 
ESA O of 1972, herein called. the appel: 
lant’, is the widow of Wahabuddin who died 
on June 26, 1961 leaving behind him, the 
appellant his son, Sharfuddin, respondent 
No. 6 in ESA 9 of 1972 and appellant in 
ESA 10 of 1972, Pukhraj Begum, widow 
of his pre-deceased son, who is respondent 
No. 1 in both the appeals, and her child- 
zen, respondents Nos. 2 to 5 in both the 
appeals, On June 25, 1968, Pukhraj Begum 
ad her children, respondents Nos. 1 to 5, 
and Shahabia Begum, the appellant, as 
plaintiffs Nos. 1 to 6, fled a suit for parti- 
tion of a house, amn Sharfuddin, 
May 18, 1970, a preliminary decree for par- 
tition was passed declaring the shares 
the parties as follows: Shahabia Begum-2/ 
16th; Sarf-ud-din-7/16th; and respondents 
Nos. 1 to 5—7/16th. A local commissioner 
was appointed to effect partition, who re- 

arte that the property was not partible. 
No objections a been filed, the report 
was accepted on July 16, 1970, and the 

operty was held to be impartible. On July 
7, 1970, an order for final decree for parti- 
tion was passed holding the property to be 
impartible and directing that it should be 
auctioned and the sale proceeds be divided 
amongst the parties according to their shares 
as fixed above. Costs were also awarded in 
favour of the plaintiffs against the defen- 
dant. On the same day, a decree sheet on 
a plain paper in the prescribed form was 
prepared and sign 


8. The decree-holders filed the first 
execution application on July 22, 1970 for 
sale of the property. Permission was also 
sought by Pukhraj Begum to bid at the 
auction, which was granted. The auction 
took place on September 8, 1970 and the 
property was sold for Rs. 8000/- in favour 
of Pukhraj Begum. She was permitted to 

osit in Court the shares of the pions 
debtor and. others, which she did. On 
November 20, 1970 objections to the sale 
were filed, but were dismissed, The sale 
was co ed and sale certificate was duly 


issued. 

4, On December 8, 1970, another 
application was filed praying for delivery 
of possession to the auction aser ~ 
khraj Begum). It was at this stage that 
Shababia Begun, the appellant, filed two 

icati 


objection ap ions, one dated December 
8, 1970, under Section 151 of the Code of 
Civil Procedure, and the other dated Janu- 
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ary 15, 1971, under Section 47 and certain 
other provisions of the Code. Sharf-ud-din 
also filed objections dated December 8, 1970 
under Sections 47 and 151 ot the Code of 
Civil Procedure. The main point involved 
in the objections filed by both was commen, 
viz. that the sale effected in pursuance of 
the aforesaid final decree was without juris- 

ction as the final decree itself not having 

een engrossed on the requisite stamp paper, 
was defective and unenforceable. Both ob- 
jections were, however, dismissed on April 
29, 1972 by two separate orders. The ap- 
peals were dikewise dismissed by the Addi- 
tional District Judge again by two separate 
orders. Feeling aggrieved, hoth the afore- 
said objectors have filed “two separate se- 
cond appeals, as mentioned above. 


5. Mr. V. B. Andi i 
behalf of Shahabia Begum” in RSA D ou 
ie rag arguments were ce by 

. Gauri 5 appearin h: f 
Sharfuddin in ESA 10 of DT bee sey 
two contentions: 


(1) That the decree was required to be 
engrossed on a proper stamp paper as an 
instrument of partition, as defined in Sec- 
tion 2 (15) of the Stamp Act. As the same 
was not so engrossed, it could not be acted 
upon and executed. The sale of property in 
execution thereof and other proceedings in 
connection therewith are accordingly with- 
out jurisdiction and void; and 

(2) That the objections could be raised 
at any stage and in any proceedings, whe- 
ther before the trial Court, or the execut- 
ing Court or in any other Court. 

6. Section 2 (15) of the Stamp Act 
defines instrument of partition as follows:— 

“ Tnstrument of partition’ means any 
instrument. whereby co-owners of any pro- 
perty divide or agree to divide such property 
in severalty, and includes also a final order 
for effecting a partition passed by any re- 
venue-authority or any Civil Court ar an 
award by an arbitrator directing a partition.” 
The order dated July 17, 1970 passing the 
final decree for partition in the instant case, 
directing the sale of the property and distri- 
bution of the sale proceeds in the propor- 
tion fixed as already mentioned, was a 
order for effecting partition, passed by a 
Civil Court and was, therefore, covered by 
the definition of an instrument of partition. 
The = decree, therefore, Hatem have been 
engrossed on a proper non-judicial stamp pa- 

er under Article 45 of Schedule I to the 
tamp Act. 

7% Mr. S, L Bhatia, the learned 
counsel for the respondents submitted that 
the property which was joint was the house, 
which was ordered to be auctioned without 
being partitioned. es of parties 
concerned, had been dec’ and the sale 
proceeds, when recovered were to be given 
over to them in proportion to their shares 
so fixed. There was, accordingly, no order 
for effecting a partition of the property i 


The shar 


\The sale itse 
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suit; and the final decree, -according to Mr. 
Bhatia, could not be said to be an instru- 
ment of partition, This contention, how- 
ever, is not correct. The decree, directin 
the sale of the house and the division o 
the sale proceeds, was a final order effect- 
ing a partition. There would have been 
no occasion for ordering sale of property, 
if it was not to be partitioned. The sale of 
the house and the distribution of the sale 
proceeds were methods by or the manner 
in which the partition was to be effected. 
f was in the course of parti- 
tion, which was to be compite by the 
division of the sale proceeds, The order 
giving such directions was, therefore, an 
instrument of partition as defined in Sec, 2 
(15) of the Stamp Act, as it did effect a 
artition of the property. The payment to 
the parties concerned were to be made out 
of the sale proceeds of the joint proper 
which otherwise might not have been so 
at all. (Ses Pandivi Satvanandam y. Param- 
kusam Nammayya, ATR 1988 Madras 807). 
The final decree thus being an instrument 
or patim was chargeable with duty, as al- 
y noticed, under Article 45. 


8. Under Section 85 of the Stamp 


Act, no instrument chargeable with duty - 


can be acted upon by any. public officer nor 
can it be received in evidence unless it is 
duly stamped. The execution Court when 
asked to execute such a final decree is, þe- 
ing called upon to act upon such instru- 
ment. As the same is not properly stamped 
under the Stamp Act, the mandatory bar 
created by Section 85 prevents the Court 
from acting upon it. Reference to Sec. 86 
-of the Stamp Act in this connection has no 
relevance, as the said section does not deal 
with acting upon. It prevents the question- 
ing of admission into evidence, of such an 
instrument, once it been so admi 

may be inadvertently. It does not prevent 
the questioning of an action, which may 
en on such matan ent. (See 


In Gopi 
ti, Lah 260 
the Full Bench of the Lahore High 


decree which is not engrossed on a stamp 
paper may, by the provision of the requisite 
e 


tamp be validated, as it was not a decreas 
passed by a Court without having jurisdic 
tion to pass it. The Full Bench observed: 


“There 1s still no 


may at any moment, by the provision of 
the stamp, be validated” ‘The Bench 
summed. the position thus. “There is no 
lack of inherent jurisdiction in the executing 
Court, to act upon the decree, that is to 
execute it; but there is an illegality or error 


Shababia Begum v. Pukhraj Begum (P. N. Khanna Jj) 


ALR. 
affecting its jurisdiction in preceeding to act 
upon a decree which the statutory bar pro- 


vided by Section 85 forbids it from doing. 
Once the proper stamp is supplied, che vali- 
dity of the decree would date back to the 
date of the decree and, therefore, the exe- 
cution application instead of being struck 
off might proceed as from that date. But 
this would not validate the proceedings 
that had taken place before the proper 
me was_ supplied, Those vroceedings 
would still be without jurisdiction in the 
sense that the Court was barred by statute 
from proceedings in the way it did without 
a proper sa ani erefore, the proceed- 
ings were without any legal justification.” 


9. In the instant case, the final d 
cree not having been engrossed on a proper 
stamp paper, was not a decree that could 
be acted uponuntil proper stamp was sup- 
plied. The order of the Court, as an executing 
Coni a directing the sale of the property 
and bution of the sale proceeds was, 
therefore, an action of the Court, without 
having jurisdiction to do it, 


_, , 10. | Mr. Bhatia contended that even 
if the decree be considered to be an invalid 
decree, and the order of sale of property 
and distribution of the sale pora be 
without jurisdiction, it could be challenged 
only in a regular suit and not in proceed 
ings for delivery of possession, under O. 21, 
R. 95 of the Code of Civil Procedure. _ Ac- 
cording to him, the execution proceedin 
had come to an end on the issue of sale 
certificate and on the Court ordering the 
issuance of cheques to the parties concern~ 
ed for the amounts due to them in accord- 
ance with their shares already fixed, on their 
filing receipts. The delivery of possession 
of property purchased in the execution sale, 
according to him, is not a question relating 
to the execution, discharge or satisfaction o 
the decree; and the application for that 
purpose, he said, was not an application in 
execution proceedings, But, whatever be 
the nature of the proceedings and irrespec- 
tive of the fact that execution proceedings 
have or have not come to an end, the ap- 
p cannot be prevented from raisi 

o objection that the order directing sale o 
property and distribution of sale proceeds 
was without jurisdiction and, therefore, a 
nullity; and that the sale in pursuance of 
that order is also inyalid and that the 

ssession cannot be delivered as a result 

ereof, ; 

In Kiran Singh v. Chaman Paswan; 
ATR 1954 SC 840, the Supreme Court ob- 
served: “It is a fundamental principle that 
a decree passed by a Court without juris- 
diction is a nullity, and that its invalidity 
could be set up whenever and wherever it 
is sought to be enforced or relied upon, 
even at the stage of execution and even in 
collateral proceedings, A defect of jurisdic- 
tion whether it is pecuniary or territorial, or 
whether itis in respect of the subject 
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matter of the action, strikes at the very 
authority of the Court to pass any decree, 
and such a defect cannot be cured even by 
consent of parties.” In the present case, 
there being a statutory bar, against the 
Court acting upon the final decree without 
it being engrossed on a proper stamp, the 
Court had no jurisdiction” to act upon the 
same and order the sale of the propery: 
This order was, thus, an order passed wi 

out jurisdiction and was a miiy and its 
invali the wo of the Supremo 

up _whenever ani 
to be enforced or 


of tho 
d order, 


being without jurisdiction and, 
null 


learned Ad- 


„ud-din. 


Accordingly, the appeals are ac- 
ey, orders dated April 
99, 1971 passed by the learned Additional 
District Judge and also the orders passed. 
by the execution Court, dismissing the ob- 
jections of Shahabia Begum and of Sharf- 
ud-din, cannot d, ihe same are 


11, 
cepted; and as the 


be sustaine he s 
set aside. In the result, the objections filed 
by Shahabia Begum and Sharf-ud-din are 
upheld. The entire proceedings, relating to 
the auction of the property in dispute g 
without jurisdiction are set aside and the 
sale certificate and the warrant of possession, 
which have been issued, are cancelled. The 
parties, however, shall bear their own costs. 


Appeals allowed. 


BEEE TENTE EER 


AIR 1973 DELHI 157 (V 60 C 48) 
R. N. AGGARWAL, J. 
Messrs. Greenland Foods Pvt. Lid, 
Petitioner v. Union of India, Respondent. 
Suit No, 144-A of 1971, D/-19-5-1972, 
Index Note:—-(A) Arbitration Act (1940), 
S. 20 — Application under, can itself be 
treated as application for appointment of 
arbitrator, 


Brief Note:—(A) Where the arbitration 
clause provided that the dispute shall be 
eed to the arbitrator to be appointed 
by the Secretary, Food Ministry, and 
party made an` application ‘under this 
section, the application can be consider- 
ed as an application to the Secretary for 
appointment of the arbitrator. (Para 11) 


B. D. Dhawan, for Petitioner; C. R. 


Somasekharan with Mrs. B. Rana, for Res- 
pondent. 
LP/BQ/G702/72/JHS 


ukhraj Be- 
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JUDGMENT:—This is an application 
by Messrs. Greenland Foods Private Lid. 
{hereinafter called the petitioner) under Sec- 
tion 20_of the Arbitration Act for the filing of 
the arbitration agreement, contained in 
the Acceptance of Tender No, 16/2/1147/ 
68-Pur-V_ dated the 20th December, 1968 
and for directing the Secretary to the Gov- 
ernment of India, Ministry of Food and Agri- 
culture, for appointing an arbitrator in terms 
of the arbitration agreement. The peti- 
Honer entered into a contract for the supply 
of 8,117 packs (Vegetarian) 5-Men Comp 
Packs rations at Rs. 42.10 per pack for deli- 
roy on various dates to be completed by 
25th May, 1969, with the respondent, Union 
of India (Chief Director of Purchases, Minis- 
try of Food and Agriculture, Department of 
Food, New Delhi), The petitioner delivered 
the contracted quantity of stores in terms 
the contract. On completion of the 
ply of the contracted stores, the petitioner 
submitted the bills for payment to the res- 
ondent. The Pay and Accounts Officer, 
linistry of Food and Agriculture, under the 
directions of the Chief Director of Purchases, 
educted a sum of Rs, 1,04,891-87 paise _ 
from the amounts due to the petitioner, 
The petitioner pleaded that it is entitled to 
the peyaent of Rs. 1,04,891-87 paise which 
has been wrongly withheld by the respon- 
dent as amounts recoverable from the peti- 
tioner under other contracts. The petitioner 
para that it had called upon the respon- 
ent to release the amounts of Rs. 1,04,89i- 
87 p. and the security deposit of Rupees 
84,178.00 but the Government had refused 
to pay the same and disputes had arisen 
between the parties to the contract which 
are liable to be referred to arbitration under 
clause 21 of the agreement. 


2% The respondent in its reply plead- 
ed that-a sum of Rs.18,265-48 p, was de- 
ducted in respect of its claim arising out of 
the breach of the warranty clause of the 
agreement committed by the petitione: and 
the balance of the amount deducted by the 
respondent is on_account of the sums due to 
the respondent from the other contracts be- 
tween the parties, and the disputes concern- 
ing those contracts cannot form subject mat- 
ter of the present proceedings, nor could 
such claims in respect of the other agree- 
ments be referred for arbitration in the pre- 
sent proceedings. The respondent plead 
that it could have validly retained the sum 
of Rs. 18,265-48 by virtue of its powers 
under clause 8 (8) (c) of the agreement. The 
respondent also pleaded that in terms of 
clause 21 of the agreement, the petitioner was 
to apply in writing for arbitration within a 
period of one year from the date of com- 
pletion of the contract and since the peü- 
tioner did not make an opphoaton for 
arbitration within one year the petitioner is 
claret from making the present applica- 
tion. 


8. Tho respondent, in addition to 
the pleas on merits raised a few preliminary 
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objections, namely, Ae that under clause 21 
of the agreement dated 20th December, 
1968, all questions, disputes or differences 
arising under or out of or in connection with 
the conditions mentioned in the contract 
were to be referred to the sole arbitration 
of any person appointed by the Secretary of 
the Ministry or the Department of the Gov- 
ernment of India administratively dealing 
with the contract and the petitioner shoul 
have applied for the nppontiamit of an 
arbitrator to adjudicate the disputes and the 
petitioner having failed to make an appli 
cation to the Secretary of the Ministry for 
referring the disputes to arbitration, the pre- 
sent application is liable to be rejected as 
premature, (b) that under clause 21 of the 
agreement the petitioner was to make a re- 
quest in writing for arbitration within one 
year from the date of the completion of the 
contract and the petitioner having failed to 
do so, his claims under the contract are to 
be deemed to have been waived and the res- 
mdent discharged and released of all its 
iabilities under the contract. The 
dent 
tracted stores having been completed on 
May 25, 1969, the present application which 
was filed on April 6, 1971, is clearly beyond 
the period of one year prescribed in clause 21 
and, therefore, the application is not main- 
tainable, and (c) that the disputes concern- 
ing the amount in excess of Rs. 18,265-48 p. 
are referable to various other contracts be- 
tween the parties and are not covered by 
the arbitration clause and cannot form the 
subject-matter of arbitration. 


4. _— The petitioner in his rejoinder 
denied_that it was obligatory on his part 
to apply to the Secretary, Ministry of Food 
and Agriculture, Department of Food, for 
the appointment of the arbitrator to adjudi- 
cate the disputes. ' The petitioner, further 
pradal that the interpretation placed by 

e respondent on the arbitration clause is 
wrong, misconceived and not maintainable. 
The petitioner maintained that the applica- 
tion is for the reference of the disputes re- 
garding the claims of the Government for 
Rs. 18,265-48 arising out of the alleged 
breach of the warranty clause of the agree- 
ment and for Rs. 62,441-98 clamed by the 
respondent as recoverable against other_con- 
tracts with the petitioner and that adjudi- 
cation of the aforesaid claims of the respon- 
dent by the arbitrator is not barred under 
the arbitration clause. The petitioner fur- 
ther stated that the cause of action arose to 
the petitioner after the expiry of one year 

e completion of contract, that is, in 
the month of March 1971 when the Chief 
Director of Purchases claimed the aforesaid 
amounts from the petitioner, vide letter 
dated the 26th March, 1971. The petitioner 
denied the right of the respondent to recover 
the amounts of Rs. 18,2 and rer 


62,441-98. Th itioner maintained 
the disputes eal aie by the arbi- 
tration clause. 


mo- 


leaded that the supply of the con- 
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5. On the pleadings of ihe parti 
the following ia Wee Fated Bree 
.,. (1) Whether not making a request in 
writing to the Secretary to the Government 
of India of the Administrative Ministry /De- 
partment concerned to refer the matter to 
rear precludes the filing of the present 
on 

(2) Whether in terms of clause 21 of 
the agreement there does not subsist any 
dispute which is referable to arbitration? 

(8) Relief. 


6. In order to 


reciate th - 
tentions raised by Mr. CFR a con 


a 
C. Somasekharan, 


the learned counsel for the respond it 
will be useful to reproduce the gee 


: ao the agreement, Clause 8 (8) {c) 


... mm the event of the Government bav- 
md any claim or claims, ascertained or 
otherwise, against the suppliers, under any 
of the conditions of this contract or arising 
from or out of this contract, or under the 
condition of any other contract, or from or 
out of any other contract, the Government 
shall be entitled to retain to the extent of 
such claim or claims any moneys which 
may be due (including security deposit re- 
turnable) by the Government to the sup- 
pliers, under this or any other contract and 
shall be entitled to appropriate such 
moneys (including security deposit return- 
able) in or towards satisfaction of such claim 
or claims.” 

The relevant portion of Cl. 21 reads as— 


“21. Arbitration Clause: In the event 
of any question, dispute or difference 
arising under or out of or in connection with 
the conditions mentioned in this schedule or 
in annexure thereto or in General Conditions 
of Contract (Form No. DGS & D-68 Revised) 
or touching or concerning the constructio 
meaning, operation, or effect thereof or o 
any matter contained therein or as the rights, 
duties or liabilities of the parties hereto res- 
pectively or otherwise howsoever in connec- 
tion with this contract except as to any mate 
ter the decision of which is specially pro- 
vided for in conditions mentioned in this 
schedule or in annexure thereto or in Gen 
Conditions of Contract (Form DGS & D- 
Revised) the same shall be referred to the 
sole arbitration of any person appointed by 
the Secretary of the Ministry or Department 

the Government of India admini end 
dealing with the contract, at the time of su 
Septem, or administrative Head of such 
inistry or Department at the time of such 
appointment, It will be no objection to any 
such appointment that the person appointed 
is a Government servant, and that he had 
to deal with the matter to which the con- 
tract relates and in the course of hi 
duties as such Government servant has ex- 
sed views on_all or any of such matters 
I dispute or difference. The award of the 
arbitrator so appointed be final and 
binding on the parties to this contract. It 
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is a term of this contract that in the event 
of such arbitrator to whom the matter is ori- 
i referred being transferred or vacates 
i office or is unable to act for any reason, 
such Secr or administrahve head as 
aforesaid at the time of such transfer, vaca- 
tion of office or inability to act, shall ap- 
point another person to act as arbitrator in 
accordance with the terms of this contract. 
erson will be entitled to proceed with 
the reference from the stage at which it was 
left by his predecessor. it is also a term 
of this contract that no person other than a 
person appointed by the Secretary or admi- 
nistrative Mead of ‘the Ministry or Depart- 
ment as aforesaid houd a a as n 
and, if for any reason is not possi 
matter is ae to be referred to Arbitrator 
at all. This clause does not apply to any 
matter the decision of which is specially 
provided for by any conditions applicable 
to this contract and it shall not be open to 
either te refer any such auan or 
ispute to arbitration unless a spé€cilic 
a to arbitration is jointly signed by the 
contractor and purchaser. 


If no request in writing for such arbitra- 
tion is made by the contractor within a 
period -of one year from the date of comple- 
tion of contract all claims of the contractor 
under the contract shall be deemed to 
waived and absolutely barred and the pur- 
chaser, i. e. President of India shall be dis- 
charged and released of all his liabilities 
under the contract. 

The date of completion of the contract 
shall mean and include: 

(1) The date when the goods are 
delivered according to the terms of deli- 
very” = 
KA Shri Somasekharan relying upon 
the second part of clause 21 contended that 
as the petitioner had made no request in 
writing for reference to arbitration within a 
period of one year from the date of com- 
pletion of the contract as provided in clauss 
21 of the agreement, the petitioner must be 
taken to have waived all his claims under 
the contract and he is barred from making 
the present application. 


8. In my view this argument is with- 
out merit. The second part of clause 21 of 
the agreement only has reference to the 
claims made by the contractor. In the case 
in hand, the contractor (petitioner) has made 
no claim under the contract. The contracted 
stores were supplied by the petitioner and 
they were accepted by the respondent. The 
respondent out of the bills submitted by 
the petitioner deducted Rs. 1,64,891-37 p. 
on account of the amounts due to it under 
other contracts between the palies. The 
disputes have arisen out of the claims made 
by the Government. Clause 21 does not 
places any bar on the claims made by the 
Government for reference to arbilrakon st 
made beyond the period of one year hom 
the date of completion of the contract. The 
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bar of onè year is only placed.on ihe claims 
of the contractor under the contract. In 
para 14 of the application, the petilioner nas 
averred that the respondent had intimated 
the petitioner of the deductions of the amount 
of Rs. 1,04,891-87 p. on 9-9-1970, 22-3-1971 
and 23-3-1971. € petitioner had come 
pleted the contract on 25th May. 1969. The 
present application is within one year of the 
claims made by the Government. It is ciear 
from a reading of clause 21 of the agreement 
that the second part of the clause only bars 
the contractor from making a request for re- 
ference to arbitration after one year of the 
completion of the contract and no such res- 
triction is placed on the claims made by the 
Government against the contractor. The 
claims which are the subject of dispute were 
raised by the Government and, in my view, 
the second part of clause 21 will not be 
applicable to the case. 

9. _ Shri Somasekharan next contend- 
ed that the disputes raised by the petitioner 
do not relate to the a ent in qu 
and, therefore, will not be covered by clause 
21 of the arbitration agreement, This argu- 
ment of the learned counsel is also without 

stance. The Covernment had deducted 
a sum of Rs. (0489137 out of the bilis 
submitted by the petitioner mder clause & 
8) ic) of the contract. The Government 
has vlaweed tho smm of &s.8,265-18 p. for 


the breach af the warranty clause 
agreement rommittert by the itioner and 
the balance of the amount is bemg claimed 


by tho Government as the amount due to it 
wunder other contracts with the peuloner. 
The pe has contended that the amounts 
payable to it under the contract in question 
cannot be withheld for set-off against the 
alleged claims of the respondent in respect 
of other contracts that were compieted by 
the petitioner. The petitioner has further 
contended that the respondent has wrongly 
withheld the amount of Rs. 1,04,801-87 p. 
and adjusted that amount against the alleged 
claims of the respondent under other con- 
tracts. . The petitioner denied his liability 
to. pay the sum of Rs, 1,04,891-37 p. to the 
respondent. 


10. The disputes raised clearl 
Jate to the terms of the contract an 

within the arbitration clause. 

11. Shri Somasekharan next contend- 
ed that the petitioner had given no notice 
to the Sreretay, Ministry of Food and Agri- 
culture, for referring the disputes tv arbitra- 
tion and the present application is not com- 

etent. This contention has no ment in it. 
ere was, to my mind, no need tor the 
etitioner to have made an arplicalion to 
e respondent for referring the cispuie to 
arbitration. The disputes having arisen 
between the parties, it was open io th 
petitioner to make an application under Sec- 


YC- 
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fte respondent for appointment of the 
bitrator. For the foregoing reasoas, the 
objections raised by the respondent to the 
application under Section 20 of the Arbitra- 
tion Act are rejected. 

12, I allow the application and 
direct the pepada to at an Arbitra- 
tor and refer the disputes to arbitration. The 
respondent will do so within one month. 
The petitioner will have the costs of the a 
plication, The counsel fee is fixed at Rs. sop. 

Application allowed. 


AIR 1973 DELHI 160 (V 60 C 49) 
y. S. DESHPANDE AND B. C. MISRA, Jf. 
Kanahaya Lal, Appellant v. Smt. Jumna 
Devi Bes Shen Resecndenie,’ oe 
1961. Dy Appeals Bos pene p eif of 
= $ ecreg 
Sub-judge, First 


Balwant Singh Sekho 
mga a RETE le 
ex Note: A) Hinda Succession Act 
1950. 3.6 though the widow and 


aghters 4 Te deceased are not pi 
of the coparcenary, the interest of the de 
ceased in the coparcenary property will de- 


volve upon them and not upon the co- 
parceners by survivorship. oP (Paras 7, 3) 8) 
Index Note:-—{B) Hindu Law — Æ 
manager of a joint Hindu is liable to 
render accounts upon partition for the assets 
which he had recei and also for the ex- 


poea which have in 

liability arises on frauduicnt and im- 
anal conversion, (Paras 12, 14) 
Cases Referred: Chronological Paras 
AIR 1970 Bom 251 = 72 Bom LR 


53, Govindram v. Chetumal 9 
AIR iirc 263 ro na LR 

S bai v, a 9 

Alin 196th tos ie ee yO 

986 (FB), Venkiteswara v. Luis 9 


ATR 1963 Orissa 183 = 29 Cut LT 


460, Madhusw Ray v. Ananta 
Charan -8 
AIR 1962 Mys 72 (FB), Sundara 
Adapa v. Girija 9 
R. Malhotra, for Appellant H. L. 
K, Madaħ, for Respondent 


Dutt D th M. 
No. 
MISRA J.: This order: will dis- 
pose B, Sra No. 85-D of 1961 as well as 
F.A. No. ee of 1961. The second men- 
tioned appeal has, by order dated Slst 
anuary, 1972, been allowed to be treated 
as a cross-objection in the first-mentioned: 


appeal and the references in this judgment 
are, enge taken the firsi-mentioned 
appeal. 


2. This ae has been filed by 
Kanhayalal, plain against m judgment 
and decree of a Subordinate udge, 

Class, Delhi, dated 6th April, 1961, by which 
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he passed a preliminary decree in a suit for 
partition instituted by the plaintif-appellant 
on pa je 1958. 

Bhagwan Dass, 
plant father, diel on 2 on 25th Gotober, 1957, 
Having pond the plaintiff and de dants 


Nos. and 5 as sons and defendant ~ 


No. 1 as on widow defendants Nos, 6 
and 7 as his dan ters. This death evidently 
occurred, e commencement of 
Hindu Gucceston Act, 1956 (hereinafter ie 
ferred to as the Act) and the plairtiff filed a 
suit for pron of the joint Hiedu family 
property which mainly consisted of a print- 
ang g press and it is alleged that defendant 
the youngest son of the deceased, had 
al managing the joint family properties 
and business for some years during the_life- 
une of his ory as well as after his death 
he had (as mentioned in paragraph 
iA af the amended plaint) misappropriated 
and fraudulently and improperly converted 
to his own use the family properties and he 
was to render accounts to the plain- 
tif, It was also alleged a Ge laint 
the mother, defendant No. actively 
ped and colluded with eint N No. 5. 
The suit was contested mainly 
by defendant No, 5, although written stato 
ments were filed contesting the suit on be- 
half of the first defendant as well as defen- 
dants Nos. 2, 8 and 4. The daughters, de- 
fendants Nos. @ and 7, also filed their writ- 
fen statements. Replications to the written 
statements 2 = and on the pleadings 
of the parties, two preliminary issues wise 
framed ‘on 11th Folaat. 1959 (1) as 
whether the plaint had been correctly valu he 
- purposes of court-fees and _ jurisdiction 
and (2) whether the suit for rendition of ac- 
counts was not maintainable. Both these 
issues were decided by an order of the Sub- 
ordinate Judge dated oe June, 9, as a 
consequence of i lire e paint was allowed 
to be amended, but thp i ecision of the said 
issues has not been challenged before us 
and does not survive for decision. On the 
merits of the case, the following issues were 
framed on 27th October, 1959:— 
“1. Vee ee No. 5 is an ac- 


countin P.P. 
Sete a the site in question was 
validly | gifted to defendant I No. 55 O.P.D. 


No. 

3. oher tie i erstructure on this 
site was raised by th contact No. 5 with 

own funds? OPD. N 

4. Whether defendants. Nos, 6 and 7% 
es entitled to a share? If so, to what share? 


A Whether defendant No. 1 is entitled 
to maintenance? If so, with what effect? 
OP.D. No. 1. 

6. What are the assets and liabilities 
left by an en ae Dass? O.P. Parties. 


The (i cout t by the judgment under ap- 
has answ e first issue in favour 


. of the plaintiff a held defendant No. 5 


1973 


to be an accounting party. Issue No. 2 
was decided against defendant No. 5. Issue 
No. 8 was decided against the defendants. In 
answer to issue No. 4, the Court _ allotted 
one-eighth share of the property each to the 
plaintiff’s sisters, defendants Nos, 6 and 7. 
Issue No. 5 was left open to be decided at 
the time of the passing of the final decree. 
With regard to Issue No. 6, the Court found 
that the joint Hindu family property consist- 
ed of business known as K. Press along 
with the building and the plot of land where 
the press was housed and the Court further 
observed that the precise assets and liabili- 
ties of B. K. Press would be decided after 
the parties had led evidence before the 
local Commissioner and he has submitted 
his report to the Court. As a result, the 
Court decreed the suit and appointed a local 
Commissioner for suggesting a mode of 
partition and ascertaining the market 


value of the building and machinery of 


the B. K. Press and working out the assets 
and liabilities of the press andthe amount 
which had been diverted and converted 
by defendants Nos. 1 and 5 to their own 
use and also about the security or de- 
posits of the press lying with the Gov- 
ernment departments or other firms and 
also about the sale of machinery if any 
effected by defendant No, 5 after the 
demise of the propositus. He also order- 
ed that the Commission will prepare a 
report on the income and expenditure 
of the press not only after the death of 
the propositus but also for the period 
prior to his death, 


5. In this appeal. the plaintiff has 
only challenged the finding of the Court 
below on issue No, 4 with regard to the 
share of his sisters, defendants Nos, 6 
and 7. In cross-objection, the only point 
pressed before us is issue No. 1 with re- 
gard to defendant No, 5 being the ac- 
counting party. 


6. The appellant in support of his 
contention has relied upon Section 6 of 
the Act which came into force on 17th 
June. 1956 and admittedly governs the 
succession notwithstanding any other 
text, rule or interpretation of Hindu law 
to the contrary. The relevant provision 
(Section 6 of the Act) is reproduced þe- 
low for ready reference :— 

“When a male Hindu dies after the 
commencement of the Act. having at the 
time of his death an interest in a Mitak- 
shara coparcenary property. his interest 
in the property shall devolve by survivor- 
ship upon the surving members of the 
coparcenary and not in accordance with 
this Act: 

Provided that. if the deceased had 
left him surviving a female relative speci- 
fied in Class I of the Schedule or a male 
relative, specified in that class who claims, 
through such female relative. the interest 
of the deceased in the Mitakshara copar- 
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cenary property shall devolve by testa- 
mentary or intestate succession, as the 
case may be. under this Act and not by 
survivorship. 

Explanation 1.— For the purposes of 
this section, the interest of a Hindu 
Mitakshara coparcener shall be deemed 
to be the share in the property that 
would have been allotted to him if a par- 
tition of the property had taken place 
immediately before his death. irrespec- 
tive of whether he was entitled to claim 
partition or not, 

Explanation 2.— Nothing contained in 
the proviso to this section shall be con- 
strued as enabling a person who has 
separated himself from the coparcenary 
before the death of the deceased or any 
of his heirs to claim on intestacy a share 
in the interest referred to therein.” 


An analysis of the section shows that 
the Mitakshara coparcenary property has 
been allowed to devolve by survivorship 
on the surviving members of the copar- 
ceners and not by way of succession 
under the Act. but an exception has been 
carved out of this rule of law by the 
proviso that if the deceased dies, leav- 
ing behind him a surviving female rela- 
tive specified in class I of the Schedule 
(the other part is not material) which 
would include a widow and the daughters, 
then the rule of law is that the interest 
of the deceased in the Mitakashara copar- 
cenary shall devolve by succession (testa- 
mentary or intestate) under the provi- 
sions of the Act and ‘not by survivorship. 
To work out the rights, an explanation 
has been added which provides for a 
notional partition in the family at the 
time of the death of the deceased and 
then the share which would, upon a parti- 
tion, have been allotted to the deceased 


_just before his death. would constitute 


the property which would be inherited 
by the heirs in accordance with the pro- 
visions of Section 8 of the Act amongst 
the heirs specified in First Schedule, 


7. To apply this rule of law to 
the facts of the case before us: Had a 
partition taken place immediately before 
the death of the deceased Bhagwan Dass 
in October, 1957, the property would have 
been shared equally by him. his wife and 
his five sons. In this way. the share of 
the deceased. upon such notional parti- 
tion, would be one-seventh of the whole 
estate. This one-seventh portion will be 
deemed the property of the deceased 
which would be inherited by the heirs in 
accordance with Section 8 of the Act. 
This one-seventh share would be inherit- 
ed by his widow and all sons and 
daughters in equal shares as they are co- 
sharers in Class I of the Schedule. This 
would make the share of defendants Nos. 
6 and 7 to be one-eighth of one-seventh 
share each, in other words 1/56. 


eo . soba 
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In the appeal before us. there has 
been no appearance on behalf of defend- 
ants Nos. 6 and 7. but the counsel for 
defendant No. 5 has raised an objection 
that the daughters and the widow are not 
members of the coparcenary, although 
they are members of the joint Hindu 
family and as such the property in dis- 
pute is not coparcenary property amongst 
the parties and Section 6 does not apply 


to the joint family property apart from 


the coparcenary property. There is no 
doubt that in pure Hindu Law. according 
to Mitakshara School, the female heirs 
are not members of the coparcenary 
which is a much narrower body confined 
to persons who acquire an interest in the 
family property by birth and the female 
heirs as mentioned in paragraphs 212. 213 
and 217 of Mulla’s Hindu law are mem- 
bers of the joint Hindu family. But as 
further clarified in paragraph 220 of the 
same treatise of Hindu law the term joint 
family property is synonymous with co- 
percenary property and it would there- 
fore, not make any difference in the con- 
struction and effect of Section 6 of the 
Act that the widow and daughters of the 
deceased are members of the joint Hindu 
family and not of the coparcenary. 


8 The property of the deceased 
would, therefore. be coparcenary property 
and ordinarily it would have been in- 
herited by the members by survivorship 
but the Act has made an inroad on this 
rule of ancient Hindu law and created a 
class of statutory heirs. As observed by 
G. K, Misra, J. in Madhusudhan Ray v. 
Ananta Charan Behera. AIR 1963 Orissa 
183, the Act purports to give better 
rights to widows and before the passing 
of the Act. a widow was not a coparcener 
and until she exercised her right to parti- 
tion, the theory of survivorship was kept 
in abeyance. but even after the passing 
of the Act. she does not become a mem- 
ber of the coparcenary and does not 
acquire any interest by birth. but still 
she continues to be a statutory heir with- 
out being a coparcener and she possesses 
a right of alienation. The High Court of 
Mysore in a Full Bench decision reported 
as Sundara Adapa v, Girija. AIR 1962 
Mys 72 (FB) observed in paragraph 10 
that the interest of a deceased coparcener 
is quantified and provision is made for 
its intestate succession under Section 6 
and the same interest is made capable of 
testamentary disposition, 


9. The High Court of Bombay in 
a Division Bench authority Shiramabai v. 
Kalgonda Bhimgonda. AIR 1964 Bom 263 
was faced with a similar problem as 
arises before us. In that case, the deceas- 
ed died leaving behind him a widow. a 
son and three daughters by a pre-deceas- 
ed wife. The question arose as to what 
would be the share of each of the parties 





. therefore, 


under Section 6 of the Act. The :Court, 
observed that the interest of a. Hindu 
Mitakshara coparcener available for parti-- 
tion under the section would be. stich:. 
share in the property as would be‘allot-.- 
ted to him if a partition of the property > 
had taken place immediately before his” 
death among the coparceners according , 
to the rules of Hindu law. The Court 
answered the problem raised in that ease . 
that the property was allottable in three 
shares before the death of the deceased, 
namely. between him. his wife and hbis 
son and. therefore, one-third share of the 
deceased would bè available for equal 
distribution amongst all the contestants, 
namely, the daughters will get 1/15th 
share each. _ This was the answer of the 
Court. but in the peculiar circumstances 
of the case. the Court affirmed the decree 
of the District Judge awarding to the 
daughters 1/10th share since the same had 
been admitted before the trial Court, The 
question again came up for hearing be~ 
fore the High Court of Bombay in an- 
other contest and a Single Judge of that 
Court in Govindram Mihamal v. Chetu- 
mal Villardes. AIR 1970 Bom 251. ob~ 
served that the partition contemplated by 
Explanation I to Section 6 was (as held 
by the High Court of Kerala in Venkites- 
wara Pai v. Luis, AIR 1964 Ker 125 (FB)) 
a notional partition and not actual parti- 
tion and that it was not an act inter vivos 
by the deceased. but it was merely a 
concept devolved by the Legislature to 
ascertain the shares of the deceased or 
the quantum of the property is lable to 
testamentary or intestate succession. The 
Court further observed that the Act in- 
troduces new class of heirs and the deyo- 
lution of interest of the deceased had. 
for purposes of separate succession under 
the Act. been ascertained and. therefore, 
when the death of a coparcener took 
place in a family falling under proviso 
to Section 6 the female heirs like dau- 
ghters inherit interest in the joint family 
property by succession under the Act, 


10. On a consideration of the pro- 
visions of the Act and the authorities, 
we are of the view that the share of the 
deceased on partition before his death 
would have come to one-seventh as his 
wife as mentioned in paragraph 315 of 
Mulla’s Hindu Law, would have been en- 
titled to obtain a share along with her 
five sons and now the daughters would, 
get one-eighth share out of 
one-seventh that is 1/56th share each. 
The issue is decided accordingly. 


11. In the cross-appeal which has 
been treated as cross-objection. defend- 
ant No. 5 has challenged the finding on 
issue No. 1 with regard to his liability 
to render accounts. This issue arises out 
of. paragraph 15-A of the plaint where 
it has been alleged that defendant No. 5 


es a 
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“who chad- been working with his father 
during -his lifetime and after his death. 
_assumed: exclusive control of the busi- 
ness ahd represented himself as sole pro- 
-prietor of the family business and he 
recovered ‘and: realised outstandings of 
the business and fraudulently and im- 
properly converted the property of the 
family to his own use and misappropriat- 
ed them. In reply. defendant No. 5 deni- 
ed the allegations and urged that he had 
never been the Karta but had been an 
employee of the deceased, In para, 1i 
of his written statement, he expressly 
stated that he had been working as an 
employee of the deceased since 1950 and 
of his mother (defendant No. 1) after the 
death of his father. In paragraph 13, he 
re-asserted the same position. The find- 
ing of the Court below is that defendant 
No, 5 had been working as Manager of 
the business and not as an alleged em- 
ployee, which assertion of the defendant 
has been disbelieved. The Court below 
has also found that he had been getting 
substantial amounts from the business of 
the press and had been depositing them 
in his account and he had not offered 
any explanation for the said deposits in 
his account and the Court came to the 
conclusion that defendant No. 5 had been 
converting the income of the press, which 
was joint family property, to his personal 
use, 


12. The law on the subject is 
stated in paragraph 238 of Mulle’s Hindu 
law where it is stated that a manager of 
a joint Hindu family is liable to render 
account upon partition for the assets 
which he had received and also for the 
expenses which have in fact been in- 
curred and the liability to render account 
would arise on proof of misappropriation 
or fraudulent and improper conversion. 
The case that defendant No, 5 was an em- 
ployee of the family in the business set 
up in the Court below has not been 
pressed before us and even otherwise we 
agree with the lower Court that on the 
evidence on record, the allegation of de- 
fendant No, 5 is untrue. 


13. With regard to conversion and 
misappropriation of funds, there is ample 
evidence on the record. P. W, 9, the 
plaintiff examined as a witness, has stated 
that for three or four years prior to the 
death of his father which occurred on 
25th October, 1957. Om Parkash defend- 
ant No, 5. had been acting as Karta of 
the family and he is managing the same 
after his death and during this period, 
he made recoveries and has disposed of 
the machinery of the press as well as 
motor cycles and has misappropriated six 
or 7 thousand rupees. Defendant No. 5, 
examined as his own. witness admitted 
that his mother had received a sum of 
Rs, 4,000/- or Rs. 5,000/- from the busi- 


ness which amount had been received by 
him as manager under the authority of 
his mother and this amount was utilised 
by him in payment of debts. In cross- 
examination. he admitted that a sum of 
Rs. 1,400/- by a Bank draft had been ap- 
propriated by him as it had been given 
to him by his deceased father on account 
of salary for four or five months, The 
salary that he had stated to get was 
Rs. 150/- per month and so even on that 
basis, assuming it to be correct, some 
excess amount had been appropriated by 
him. Faced with this circumstance. de- 
fendant No. 5 explained that his father 
had asked him to refund the remaining 
amount which he paid to him on the 
following day or the day after the fol- 
lowing day which is not reliable. 


He also admitted a deposit of a sum 
of Rs. 1,000/- in his account on 16th 
July, 1957 and explained that this amount 
had been given to him by his father for 
being deposited in his bank account. The 
explanation that the deceased father had 
given extra amounts to deferidant No, 5 
for deposit is not at all believable. The 
statement of account of the joint family 
firm (Exhibit P. 9) contains entries of 
payments made to Om Parkash. defend- 
ant No. 5, To take . some instances, 
Rs. 200/- by cheque under dated 30th 
June, 1935 Rs. 150/- by cheque under date 
8th December, 1955 Rs, 265/- by cheque 
under date 19th October, 1955. Rs. 135/- 
by cheque on 10th December, 1955, 
Rs. 275/- by cheque under. dated 30th 
September, 1956, Rs. 200/- on 11th April, 
1957. Rs. 200/- on 12th April, 1957 and 
Rs. 64/- by cheque under date 30th May, 
1957. These are some of the instances 
of the amounts withdrawn by defendant 
No. 5 from the family business without 
any valid reason. There are some cor- 
responding entries in the personal ac- 
count of defendant No. 5 (Exhibit P, W. 
3/1) which would indicate that the 
amounts drawn by him from the family 
firm had been credited to his personal 
account. They are, to again take illus- 
trations. Rs. 200/- deposited under -date 
lith April, 1957, Rs. 64/- under date 30th 
May, 1957, Rs. 1.399/- by a Bank draft 
out of Rs. 1,400/- on 13th July. 1957, 
Rs. 1,000/- by cheque on 16th July. 1957 
and Rs, 600/- by cheque on 10th August, 
1957. These entries would show that 
there was no valid justification for de- 
fendant No. 5 to withdraw the amounts 
from the family firm and credit the same 
in his personal account. There is no 
doubt that defendant No. 5 has to render 
accounts for the amounts received by 
him, The finding of the Court below is. 
therefore, not assailable. 


14, There is, however, one point 
fn the decree which requires clarifica- 
tion. The Court below has ordered rendi- 
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tion of account by defendant No. 5 for 
a period prior to the death of Bhagwan 
Dass as well as after the death, but it 
has not specified the date up to which 
the account would be taken. Conse- 
quently we feel that accounts only for a 
period of three years prior to the institu- 
tion of the suit would be taken. The suit 
was instituted on 30th May. 1958 and so 
rendition of accounts by defendant No. 5 
would be for the period from 30th May, 
1955 onwards and not prior to the same. 
The cro s-objections are. therefore, allow- 
ed only to this. extent. So far as the 
appeal 1s concerned, it is varied to the 
extent that the share of the daughters 
of the deceased, namely. defendants Nos. 
6 and 7 vill, instead of 1/8th in the whole 
joint family property. be 1/56th each. 


15. It may be mentioned that in 
the grounds of appeal. the plaintiff-ap- 
pellant had in pa agraph 2 urged the 
shares of the daughters defendants Nos. 
6 and 7 to be 1/48th. that is to say one 
eighth of the one-sixth. but since the 
calculation of shares according to the pro- 
visions of law is a question of law, we 
are o: the view that the correct relief 
can be granted to the appellant and so 
we have ordered accordingly. So far as 
the share of the mother. defendant No. 1, 
is concerned, under the provisions of the 
Hindu Suecession Act. (as well as the 
Hindu Law) she is entitled to obtain a 
share equal to her son and., therefore 
the hare of the plaintiff and defendants 
Nos. 1 to 5 would be 9/56th each. The 
Court below has left issue No, 5 with 
regard to claim of the mother, defendant 
No. 1, for maintenance open and the same 
has r’ghtly not been agitated before us. 
We, there ore, do not express any opinion 
on the same. The appeal and the cross- 
apper which was treated as a cross- 
objection stand disposed of. In view of 
the partial success of the parties, they 
w'll bear their respective costs in this 
Court. : 

Appeal partly allowed. 
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Rajinder Pershad, Appellant v. Suraj 
Mal and others, Respondents. 


S. A. O. N s. 228 to 230 of 1971, D/- 
12-9-1972 az int order of Gian Chand 
Jain, Rent Control Tribunal, Delhi, D/- 
1-6-1971. 


Index Note:— (A) Delhi Rent Con- 
trol Act (1958), S. 15 (1) — ere the 
tenant r ises a plea of abatement of rent 
the Controller must find out the rate of 
rent which could be attributed to the 
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reduced accommodation before passing an 


order under S. 15 (1). (Para 8) 
Cases Referred : Chronological Paras 
AIR 1971 Delhi 222 = 1971 Ren CJ 

248, Bhonri Devi v. Gope Ram 8 
1971 Ren CR 914 (Delhi). Mohan 

C. Vanjani v. Shant Dass 8 


1970 Ren CR 347 ILR (1969) 
Delhi 673, M. L. Ahuja v. Lachh- 


man Das 
AIR 1965 SC 440 = (1964) 6 SCR 
181, V. N. Vasudeva v, Kirori Mal 7 
AIR 1952 Cal 198 55 Cal WN 
508, Ramesh Chandra v. Subodh- 
bala Dasi 7 


Daya Kishan with Ravinder $S thi 
pe Pecans Sultan Singh, for Respond 
_ JUDGMENT :— This judgment will 
dispose of three second appeals: S. A. 
Os. 228. 229 and 230 of 1971, filed by the 
landlord, Rajinder Pershad and directed 
against the order dated June 1. 1971 of 
the Rent Control Tribunal, by which. ac~ 
cepting the three appeals of the tenants, 
it set aside three separate orders passed 
by the Additional Controller. one under 
Section 15 (1) of the Delhi Rent Control 
Act. 1958, herein called ‘the Act. direct- 
ing payment of rent. the other under 
Section 15 (7) striking out the tenant's 
defence. and the third under Section 14 
(1) (a) of the Act, ordering eviction of 
the tenants, 


2. The appellant landlord, filed an 
application under Section 14 of the Act 
for the eviction of the respondent-ten~ 
ants from the premises in dispute on the 
ground that they had neither paid nor 
tendered the arrears of rent due at the 
rate of Rs, 75/- per month for the period 
from July 14, 1965 within two months of 
the service of notice of demand. The res- 
pondents pleaded that in the year 1961, 
a portion of the premises had been sur- 
rendered to the landlord, for which the 
rent was reduced to Rs, 60/- per month. 
The present landlord Rajinder Pershad, 
had purchased the property in 1965, when 
the respondents are alleged to have been 
deprived of certain other portions of the 
demised premises. This. according to the 
respondents, entitled them to invoke the 
doctrine of suspension of rent. No rent, 
according to them. was payable. 


3. The Additional Controller pas- 
sed an order under Section 15 (1) of the 
Act, directing the respondents to deposit 
the arrears of rent at the rate of Rupees 
60/- per month with effect from January 
6, 1968. up to date within one month of 
the order and also to deposit future rent 
month by month by 15th day of each suc- 
ceeding month. As there were disputes 
about the respondent tenants having been 
deprived of a portion of the premises, 
the amount deposited was not to be paid 
to he 1 ndlord till the final decision of 
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the application, The order further stated, 
that there was no sufficient material for 
holding that the respondents were entitl- 
ed to suspension of rent. nor was there 
any prima facie evidence to show that 
the agreed rent was more than Rs, 60/- 
per month, 

4. The initial deposit of the arrears 
of rent was required to be made on or 
before May 21, 1970: but it was actually 
made on May 22, 1970. The rent due on 
July 20, 1970 was deposited on July 22, 
1970. On the application of the appellant, 
the tenants were held guilty of these de~ 
faults. Their defence was accordingly 
struck out by order dated October 3. 1970. 
On the ex parte evidence led on behalf of 
the landlord, the Additional Controller 
ordered eviction of the respondents on 
October 6. 1970. 

5. When the matter came up be- 
fore the Rent Control Tribunal in three 
separate appeals. a copy of the judgment 
dated June 1, 1970 passed by Mr. V. S, 
Aggarwal, Sub Judge, ist Class, Delhi, 
in a suit between the parties was pro- 
duced. The learned Sub Judge had held 
in that judgment that the tenants had 
been deprived of a portion of the demised 
premises and were entitled to a reduc- 
tion in rent, allowing which their liability 
to pay the rent was fixed at the rate of 
Rs. 55/- per month, The Tribunal. there- 
fore, held that the respondents were 
liable to pay rent at the rate of Rs, 55/~ 
per month only and not Rs, 60/- per 
month as directed by the Additional Con- 
troller. The order of the Additional Con- 
troller under Section 15 (1) of the Act, 
was set aside and a fresh order was pas- 
sed under that Section allowing time to 
the tenants to deposit rent. In view of 
this, the other two orders of the Addi- 
tional Controller were also set aside, All 
the three appeals of the tenants were ac- 
cepted. Feeling aggrieved. the landlord 
has filed three separate second appeals in 
this Court. arising out of the said three 
orders originally passed by the Additional 
Controller. 


6. The landlord’s second appeal, 
S. A. O, 228 of 1971 is in respect of the 
order passed by the Tribunal under Sec- 
tion 15 (1) of the Act. In order to ap- 
preciate the contentions of the parties, it 
is useful to set out Section 15 of the Act, 
which, after omitting portions not rele- 
vant for the present purposes, reads as 
follows :— 


“15, When a tenant can get the bene- 
fit of protection against eviction— (1) In 
every proceeding for the recovery of pos- 
session of any premises on the ground 
specified in clause (a) of the proviso to 
sub-section (1) of 5. 14, the Controller 
shall, after giving the parties an op- 
portunity of being heard, make an order 
directing the tenant to pay to the land- 
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lord or deposit with the Controller with- 
in one month of the date of the order, 
an amount calculated at the rate of rent 
at which it was last paid for the period 
for which the arrears of rent were legal- 
ly recoverable from the tenant including 
the period subsequent thereto up to the’ 
end of the month previous to that in 
which payment or deposit is made and 
to continue to pay or deposit, month by 
month. by the fifteenth of each succeed- 
ing month, a sum equivalent io the rent 
at that rate, 
aE Ecd wk ee 
. (8) If, in any proceeding referred to 
in sub-section (1) or sub-section (2). there 
is any dispute as to the amount of rent 
payable „by the tenant. the Controller 
shall, within fifteen days of the date of 
the frst hearing of the proceedings. fix 
an interim rent in relation to the pre- 
mises to be paid or deposited in accord- 
ance with the provisions of sub-sec. (1) 
or sub-section (2) as the case may be, 
until the standard rent in relation there- 
to is fixed „having regard to the provi- 
sions of this Act, and the amount of 
arrears, if any, calculated on the basis 
of the standard rent shall be paid or de- 
posited by the tenant within one month 
of the date on which the standard rent 
is fixed or such further time as the Con- 
troller may allow in this behalf. 
Bt +4 ** - Re 
(7) If a tenant fails to make payment 
or deposit as required by this section, 
the Controller may order the defence 
against eviction to be struck out and pro- 
R with the hearing of the applica- 
on. 


Sub-section (3) deals with cases where 
standard rent is required to be fixed. It 
renders no assistance to the instant case, 
as the question of fixation of standard 
Tent is not involved. Order under sub- 
section (1) has to be made as soon as the 
eviction application comes up before the 
Controller. if the rate of rent at which 
it was last paid as claimed by the land- 
lord is not disputed by the tenant. then 
there is no difficulty in passing orders 
directing payment at that rate for the 
period for which the arrears of rent are 
legally recoverable, If, however, the 
tenant raises a dispute regarding the 
amount which was legally recoverable 
from him, then the Controller has to 
decide the same, after giving the parties 
an opportunity of being heard. before he 
makes an order giving directions under 
sub-section (1), This dispute may be with 
respect to the period for which the rent 
is due or the rate at which it was last 
paid or any other matter without resolv- 
ing which the Controller is unable to fix 
the amount which the tenant can be 
directed to pay or deposit. Tf the tenant 
seeks to invoke the doctrine of suspension 
of rent. the Controller has to decide the 
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dispute so raised after giving the par- 
ties an opportunity of being heard. He 
has to conduct some sort of inquiry how- 
soever brief it may be. His decision may 
be based, as naturally it would be at that 
stage on prima facie evidence, But he 
has to be satisfied that the arrears of 
rent are due; and for this, the tenant's 
plea. if any. for a total or partial abate- 
ment of rent has to be considered. , 


7. The learned counsel for the ap- 
pellant contended that the order under 
Section 15 (1) is not a final order, but is 
merely preliminary to the trial of the 
ease. For the purpose of an interim 
order. it is not necessary. contended the 
counsel, that there should be a full trial. 
He cited V. N, Vasudeva v, Kirori Mal 
Luhariwala. AIR 1965 SC 440. to suvport 
his contention. But the Supreme Court 
in that case found that the Rent Con- 
troller from the affidavits before him, 
could judge whether in the circuras- 
tances of the case “any interim order 
ought or ought not to be made.” The 
Controller was found to have come to the 
conclusion that the rent had not been 
paid and the plea that it was withheld 
under an agreement was an after-thought 
end not true. This conclusion had ap- 
peared to the Tribunal. as it appeared to 
the High Court and the Supreme Court, 
to be sound. It was- under these circum- 
stances that the Supreme Court observed: 


“Once such a conclusion is reached, 
it is quite manifest that the order was 
made after affording an opportunity to 
the appellant to be heard. No doubt the 
appellant is entitled to lead oral evidence 
in regard to the agreement he alleges, 
but for thet he will have an opportunity 
hereafter. At the moment he is being 
asked to deposit the arrears in Court, 
which admittedly are outstanding.” 

The Supreme Court noticed a deci- 
sion of the Calcutta High Court in 
Ramesh Chandra v. Sm. Subodhbala Dasi, 
AIR 1958 Cal 198 in which Harries, C. J. 
had observed that before making an order 
for the deposit of rent. a full enquiry 
should be made. In that Calcutta case, 
the tenant had pleaded an agreement for 
setting off the amount spent on repairs 
against the rent. Harries, C. J. had held 
that without ascertaining the truth of the 
plea that a large sum had been spent. on 
repairs, an order to deposit the entire 
arrears of rent ought not to have been 
made. The Supreme Court did not ex~ 
press disapproval of this view, Rather 
it observed that 

“facts in that case were entirely dif- 
ferent as payment by the landlord for 
repairs was a part of the tenancy agree~ 
ment and the rent under the tenancy 
could not be calculated without adver- 
tence to every term of the agreement of 
tenancy.” g 
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The Supreme Court, thus. did not 
rule out cases, which may require some 
sort of full trial, even at this stage, 


8. In the instant case. the tenant 
had put up a plea for abatement of rent 
on the ground that a part of the premises 
had been taken away from him. If the 
accommodation with the tenant had real- 
ly been reduced, then the eviction was 
being claimed from premises different 
irom those for which Rs. 60/- per month 
was the last paid rate of rent. The Con- 
troller had then to find out the rate of 
rent at which it was last paid for the 
reduced accommodation. And unless this 
was done, order under Section 15 (1) 
could not be passed. It had to be deter- 
mined. whether the portion of the pre- 
mises taken away from the tenant was 
such as had rendered the remaining por- 
tion with the tenant. quite useless for 
the purpose for which the premises had 
been taken on rent and whether it was 
a case of total abatement of rent. Or 
again whether it was a case of partial 
abatement. If it was the latter case, 
then what was the last paid propor- 
tionate rent for the reduced accommoda- 
tion, from which the eviction is now 
claimed. For. it was only the propor- 
tionately reduced rent for the said re- 
duced accommodation from which evic- 
tion is now sought, which can be said 
to be the rate of rent last paid for that 
accommodation. 


The Additional Controller having not 
attemoted to find out the rate of rent at 
which it was last paid and which could 
be attributed to the reduced accommoda- 
tion for which eviction was claimed, was 
not acting within his jurisdiction to order 
payment at the rate of Rs, 60/~ per 
month. The law requires the Controller 
to direct the tenant to pay or deposit the 
arrears of rent at the rate at which it - 
was last paid; and if this rate is disputed, 
then order under Section 15 (1) cannot 
be passed without first determining the 
same. (See judgments reported in M. L. 
Ahuja v. Lachhman Das, 1970 Ren CR 
847 (Delhi); Mohan C. Vaniani v. Shant 
Dass, 1971 Ren CR 914 (Delhi) and Smt. 
Bhonri Devi v. Gope Ram, 1971 Ren CJ 
248 = (AIR 1971 Delhi 222)), The Addi- 
tional Controller had to consider the 
tenant’s plea for abatement of rent on 
account of a portion of the premises alleg- 
ed to have been taken away from his 
possession and also to determine whe- 
ther such an abatement was total or par- 
tial and if partial to what extent. This 
not having been done. the order of the 
Additional Controller passed under Sec- 
tion 15 (1) cannot be sustained and the 
Tribunal was right in setting i+ aside. 

8. The Tribunal found from the 
ju gment of Shri V, S, Aggarwal, Sub 
J < e. Xst Class. Delhi, that the tenants 
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plea of abatement of rent had been up- 
held by the Civil Court and the rent had 
been reduced to Rs. 55/- per month, This, 
therefore, was the rate of rent at which 
it was last paid for the accommodation 
from which eviction was claimed and 
this evidence was sufficient for this con- 
clusion at this stage. The Tribunal, 
therefore, was right in passing an order 
under Section 15 (1) of the Act directing 
the respondent ` tenants to deposit the 
arrears of rent at the rate of Rs. 55/- per 
month with effect from January 6, 1968 
up to date within one month of the date 
of the order and also to deposit future 
rent by the 15th day of each succeeding 
month and to allow ‘the respondents to 
adjust the amount already deposited in 
accordance with these directions. The 
landlord’s appeal S. A. O. 228 of 1971, 
against this portion of the judgment is 
without any merit and is dismissed. 


10. As a result of the setting aside 
of the order under Section 15 (1) of the 
Act. the order passed under See, 15 (7) 
of the Act could not be sustained, Nor 
could the ex parte order of eviction be 
justified. The Tribunal therefore. was 
right in setting both these orders aside. 
The appeals. S. A. O, 230 of 1971 and 
S. A. O. 229 of 1971. therefore. have no 
merit and are dismissed. In the peculiar 
circumstances of the case. however, the 
parties are left to bear their own costs 
in all the appeals. The parties shall ap- 
pear before the Additional Controller for 
further proceedings on October 3. 1972. 

Order accordingly. 
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PRITAM SINGH SAFEER. J, 

M/s, Rising Sun Press, Delhi, Peti- 
tioner v, Shri Ram Narain and others, 
Delhi, Respondents, 

Civil Revn. No. 174 of 1972. D/- 
30-8-1972. against order of N, L, Kakkar, 
Sub J.. 1st Class Delhi, D/- 3-1-1972. 

Index Note :— (A) Civil P. C. (1908), 
Order 6, Rule 17 — Amendment of 
plaint —- When should be allowed. 

Brief Note:— (A) Where a party to 
a litigation, being unaware of the exist- 
ing state of facts. makes the averment 
which he then seeks to rectify so as to 
make it in accordance with the circum- 
stances truly prevailing between the 
parties and which circumstances may be 
related to the real questions in con- 
troversy between them. such an amend- 
ment may be said to have been sought 
with neglect but it cannot be held that 
the amendment is outside the scope of 
Order 6, Rule 17 of the Civil Proce- 
dure Code, {Para 8) 
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Cases Referred: Chronological Paras 
S. A. O. No. 4 of 1971, D/- 25-2- 
1972 = ILR (1972) 2 Delhi 769, 
Sita Ram Talwar v. Jai Deva 
Sharma 5 
AIR 1969 SC 1267 = (1968) 3 SCR 
34, Jai Jai Ram Manohar Lal 
v. National Building Material , 
Supply, Gurgaon 6 
Kailash Narain. for Petitioner; Mr. 
Keshav Dayal, for Respondent No, 1. 
ORDER:— This petition direct- 
ed against the order made by the trial 
Court on 3rd January, 1972. is being dis- 
posed of along with Civil Revision No. 
173 of 1972, by this order because both 
of them are connected with each other. 


2. A suit was filed to which the 
petitioners were impleaded as defendant 
No. 2. Shri Ram Narain respondent to 
these two petitions instituted the suit on 
the footing that he was the owner in 
possession of house No, 415. Chitla Dar- 
waza, Chawari Bazar, Delhi and that 
the defendants who were seeking to in- 
stal a meter on one of the walls of the 
said house had no right to fix the wire 
and the meter and that the Court might 
pass a decree permanently restraining 
the defendants from installing any meter 
on the wall of house No, 415, Defendants 
No. 2 (the petitioners) filed a written 
statement dated the 31st of July, 1970, 
in which after raising several prelimi- 
nary objections replying to facts in 
paragraph 1 it was stated that para. 
No, 1 of the plaint was not being denied. 
In para. 1 the respondent-plaintiff, had 
clearly asserted that he was the owner 
in possession of house No, 415. The 
reply in the written statement did not 
eontrovert that assertion. 


3. In the course of the litigation 
the petitioners filed an application under 
Order 6, Rule 17 read with Section 151 
of the Civil Procedure Code praying that 
they might be allowed to substitute 
paragraph. 1 of the written statement on 
merits. Before detailing the amend- 
ment the defendants-petitioners in para- 
graph 3 of the said application alleged 
that the plaintiff was claiming owner- 
ship of house No, 415 on the basis of a 
purchase made by him from Shri Sant 
Lal Tandon. who had in turn purchased 
the property from Shri Mohan Lal. It 
was averred that the sale in favour of 
Shri Sant Lal had been impugned 
through a suit instituted by Shri Sohan 
Lal and others. In that suit. it was al- 
leged. a decree was passed declaring 
that the sale in favour of the predeces- ` 
sor-in-interest of the respondent was 
void, ineffective and inoperative and 
that the appeal preferred against the 
said decree having been dismissed the 
High Court also dismissed a second ap- 
peal preferred- against the decree made 
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by the Senior Sub-Judge. On that basis 
defendant No. 2 sought to amend para- 
graph 1 of the written statement on 
merits by substituting :— 

ti. Para, No. 1 of the plaint is to- 
tally wrong and emphatically denied. 
It is wrong and denied that the plaintiff 
is the owner in possession of House 
No, 415 as alleged. As a matter of fact 
he has no title or interest in the pro- 
perty No. 415.” 


The. application was replied to. In 
paragraph 3 of the reply it was admitted 
that the plaintif had purchased property 
bearing No, 415 from Shri Sant Lal 
Tandon. The rest of the allegations 
were denied. It was then asserted that 
in any case the plaintiff was not bound 
by any suit filed by Sohan Lal and 
others against Sant Lal and by the ad- 
judication resulting therefrom. 


If anything. the plaintiff did not as- 
sert that the sale in favour of his pre- 
decessor-in-interest had not been de- 
clared void and ineffective. In para. 4 
it was stated that defendants No, 2 be- 
ing strangers had no right to challenge 
or otherwise question the sale in fav- 
our of the plaintiff (respondent to these 
petitions), 


4. By the order impugned through 
Civil Revision No, 174 of 1972 the trial 
Court dismissed the application filed by 
the petitioners under Order 6. Rule 17. 
While dealing with the application the 
Court was exercising the jurisdiction 
within Order 6, Rule 17 of the Code :— 

“17, The Court may at any stage of 
the proceedings allow either party to 
alter or amend his pleadings in such 
manner and on such terms as may be 
just, and all such amendments shall be 
made as may be necessary for the pur- 
pose of determining the real questions 
in controversy between the parties.” 

5. Having dealt with the law 
laid down till then a Division Bench of 
this Court while disposing of S. A. O. 
No. 4 of 1971, (Shri Sita Ram Talwar v. 
Shri Jai Deva Sharma) in the course of 
the judgment pronounced on the 25-2- 
1972, (Delhi) interpreting the afore- 
quoted provision observed :— 

“AH amendments, which may be 
necessary for the purposes of determin- 
ing the real questions in controversy 
between the parties. are ordinarily to 
be allowed. The purpose of the rule is 
that where the real questions in con- 
troversy between the parties are al- 
ready apparent from the pleadings. then 
such alteration or amendment may be 
permitted which may be necessary for 
achieving a final determination thereof. 
The amendment sought should be such, 
the allowing whereof would be neces- 
sary for bringing out before the Court 
the real and pertinent aspects of the 
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controversy in order to promote a final 
adjudication. It is intended that multi- 
fariousness be avoided.” 

The provision falls into two parts. Where 
the amendment sought is so related to 
the real questions in controversy that 
the final determination thereof would 
not be achieved without allowing it, it 
has to be imperatively allowed. If in a 
case falling in that category the trial 
Court disallows the amendment its order 
would amount to a refusal to exercise 
the jurisdiction required to be exercised 
in accordance with Order 6, Rule 17 of 
the Civil Procedure Code. Such an 
order can be impugned within the scope 
of Section 115 of the said Code, 

In this case the plaintiff had come to 
Court alleging that he was the owner 
in possession of house No, 415 and that 
the defendants could not install a meter 
on one of the walls of that house. The 
amendment was sought on the basis that 
the defendant No. 2 on the date of fil- 
ing their written statement were un- 
aware of the declaration made in a pre- 
vious litigation to the effect that the sale 
in favour of the predecessor-in-interest 
of the plaintiff was void and ineffective. 

_ 6. Where a party to a litigation, 
being unaware of the existing state of 
facts, makes the averment which he 
then seeks to rectify so as to make it in 
accordance with the circumstances truly 
prevailing between the parties and which 
circumstances may be related to the real 
questions in controversy between them, 
such an amendment may be said to have 
been sought with neglect but it cannot 
be held that the amendment is outside 
the scope of Order 6, Rule 17 of the 
Civil Procedure Code, 

In Jai Jai Ram Manohar Lal v. 
National Building Material Supply. Gur- 
gaon, AIR 1969 SC 1267, while dealing 
with Order 6. Rule 17 of the Code, it 
was observed :— 

“Rules of procedure are intended to 

be a handmaid to the administration of 
justice. A party cannot be refused just 
relief merely because of some mistake, 
negligence, inadvertence or even infrac~ 
tion of the rules of: procedure.” 
It is beyond controversy that Order 6, 
Rule 17 is a rule of procedure. It has 
been enacted in order to allow the par- 
ties to plead before the Court all those 
aspects which may be concerned with the 
real questions in controversy between 
them. It is intended that multifarious~ 
ness be avoided. I am of the view that 
whatever the negligence in seeking the 
amendment at a late stage or in not ori- 
ginally pleading that the plaintiff was 
not the owner of the property in suit, 
the trial Court should have within the 
scope of the jurisdiction provided by 
Order 6. Rule 17 allowed the amend- 
ment. 
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T. In that view of the matter the 
order dated the 3rd of January. 1972. is 
set aside. The petitioners will be al- 
lowed to file their written statement on 
payment of Rs, 100/- as conditional costs 
to the plaintiff. The written statement 
m y be filed before the trial Court on 
or before the 16th of September. 1972. 
A c py of the written statement will 
be given on that date to the plaintiff or 
his counsel. The trial Court will then 
proceed in accordance with law. 

8. Civil Revision No. 173 of 1972 
raises the grievance that during the 
cross-examination of Sant Lal P, W. 2 
the trial Court did not allow the ques- 
tions regarding the title to the property, 
being house No. 415. to be put to that 
witness. The questions were disallowed 
on the basis thet the defendants had 
never urged that the plaintiff was not 
the owner of the said property. Since 
the petitioners (defendants No. 2) have 
been allowed by this order to file fresh 
written statement the trial Court will 
hereafter deal with the litigation on the 
basis of the amended written statement. 

9, Both the petitions are allowed 
but without costs. 

Petitions allowed. 
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V, S. DESHPANDE AND S. RANGA» 
RAJAN, JJ. 

Sh. Raj Singh, Appellant v. The 
Union of India and others, Respondents. 

Letters Patent Appeal No, 30 of 1972, 
D/- 11-5-1972, against Judgment of 
Rajinder Sachar J. in C. W. No. 505 of 
1971. D/- 25-11-1971. 

Index Note:— (A) Government 
Grants Act (1895), Section 3, Order 
No. 179 of 1836, Pre.. Regns. 6. 7 — 
Land grant on ‘old grant’ terms under 
Order 179 of 1836 — Nature of Regula- 
tions — Not executive directions but 
statutory provisions — Resumption of 
land under the Order without interven- 
tion of Court — Not illegal. (X-Ref:— 
Cantonments Land Administration Rules, 
1937, Rule 6 (1ii).) 

Brief Note:— (A) The regulations 
contained in Order No. 179 of 1836 re- 
garding the grant of lands situated in 
eantonment areas are provisions of a 
statutory nature which were continued 
by the Government of India Act from 
1859 to 1935 on the principle embodied 
in Section 24 of the General Clauses Act, 
1897. They must thus be deemed to be 
continued in force in view of Art. 272 
(1) of the Constitution, AIR 1939 All 
723; C. Misc. W. P. 520 of 1969, D/- 
96-11-1971 (All), Relied on. 

(Paras 8 9, 11) 
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; Whatever the nature of the Regula- 
tion it nw a self-contained provision 
prescribing the procedure as to the grant 
and resumption of the land, and hence 
recourse to the Civil Procedure Code or 
the Specific Relief Act in that behalf is 
neither contemplated nor necessary. 
The Regulation does not contem- 
plate the intervention of any judicial or 
quasi-judicial authority between the 
Government and the grantee and the 
total absence of any interest or right in 
or to the demised land estops the gran- 
tee. who is a mere licencee fr m saving 
that the Government could not have re- 
sumed possession of the land and the 
house thereon without proper proceed- 
ings for the same. 
l The petitioner thus, being a mere 
Occupier of the land, a licencee whose 
licence, under the grant and under the 
law, was revocable at pleasure of the 
licensor, cannot be said to have any 
legal Possession over the land as against 
the licensor though he may have such 
possession against all others and there- 
fore he cannot claim legal protection 
against the owner. R. F 
1962, D/- 10-2-1972 (Delhi): 
PC 35; (1920) 1 KB 820; AIR 1956 Cal 
443; AIR 1967 SC 346; AIR 1961 SC 
685, Considered. AIR 1961 SC 1570: 
(1969) 3 SCC 415; 1970 Ren C. J. 95 
(SC), Disting. (Paras 13, 14, 15) 
(Quaere) Whether the Regulations 
under Order No, 136 of 1836 are statu- 
tory provisions of executive directions? 
Cases Referred: Chronological Paras 
(1972) R. F. A, No. 88-D of 1962, 
D/- 10-2-1972 = 1972 Rajdhani 
LR 69, Piraya Lal v. Jia Rani 14 
AIR 1972 HP 26=1971 Sim LJ 161 11 
(1971) W. P. No. 520 of 1969, D/- 


26-11-1971=1972 All LJ 382 11 
1970 Ren CJ 95 = 1971 Rev LR 

390 (SC), Mohanlal v, State 19 
(1969) 3 SCC 415 = (1969) 1 


SCWR 265, Wire-Netting Stores 

v. Delhi Development Authority 19 
AIR 1967 SC 346 = (1960) 3 SCR 

521. Darbar Shri v. State 17 
AIR 1964 SC 685 = (1964) 1 SCWR 

186, State of Orissa v, Ram 

Chandra Dev 18 
AIR 1961 SC 1570 = (1962) 2 SCR 

69, Bishan Das v. State of Pun- 


jab 19 
AIR 1956 Cal 443 = 30 ITR 550, 

Manindra L, Goswami v, R. N. 

Bose 16 
AIR 1955 Cal 601 = 59 Cal WN 

610. State v. Birendra Nath 16 
AIR 1942 PC 35 = 201 Ind Cas 

193. Secy. of State v, Sri 

Narain Khanna 15 
AIR 1939 All 723 = ist Appl. 

No, 166 of 1935. D/- 12-9-1938 11 
AIR 1924 All 415 = ILR (1924) 46 

All 427, Raghubar Dayal v. 
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Secy. of State TI 
(1920) 1 KB 820, Hemmings v. 

The Sloke Poges Golf Club. Ltd 16 
(1898) 21 Ind App 58 = 3 Cal WN 


502, Bani Ram v. Kundan Lal 12 
(1865) 149 RR 543 = (1866) LR 
1 HL 129, Ramsden v. Dyson 12 
S. C. Gupta. for Appellant; R. K. 
Mehra, for Respondents. 
Yy. S. DESHPANDE, J.:— Ubi jus 
Ibi remedium says the maxim. If so, 


the converse should also be true, name- 
ly. “where there is no right; there is 
no remedy.” It is also equally true that 
even where right exists it has to be 
enforced in due course of law. It can- 
not be enforced by self-help with- 
out recourse to law. No body can be 
allowed to take the law into his own 
hands. If. therefore, a person without 
right to a property is dispossessed by 
the owner thereof directly and without 
recourse to judicia] machinery. can the 
former successfully challenge the legali- 
ty of the dispossession? This question 
which arises frequently in courts has 
to be decided in the light of the above 
principles which may appear to be con- 
flicting but would be found to be re- 
eoncilable. 


2. Shri Raj Singh through his 
predecessors-in-title held a plot of 
land in Meerut Cantonment on what are 
known as the “old grant” terms. A 
house has been built on the plot. He 
purchased the house in 1941 for Ru- 
pees 14009/-, On 4th November 1970, 
however, he received the impugned 
notice in the following terms :— 

“Whereas the land ...... belongs to 
the President of India and is held by 
you on old grant terms under which 
Government are entitled to resume the 
said land. 

And whereas the Government have 
decided to resume possession of the said 
land and to obtain possession of the 
structures now standing thereon 

Now in exercise of the power here- 
inbefore mentioned the Government give 
you this notice to quit and deliver pos- 
session of the aforesaid building site 
KEENER at 10 A. M. on 18th Decem- 
ber 1970 to the Military Estates Officer, 
Meerut Cantonment failing which Gov- 
ernment will under all powers enabling 
them in that behalf resume on the said 
ates mirino the possession of the afore- 
sad property and your occupation and 
any rights. easements and interests you 
may have in the said land as also in the 
buildings standing thereon shall there- 
upon cease as from that date. 

Take notice further that the Gov- 
ernment are prepared to pay and so offer 
you the sum of Rs, 407/- as the value 
of the erections standing on the said 
land. In case the amount of compensa- 
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tion is not acceptable to you, you are at 
liberty, if you so desire. to remove the 
structures so as to leave the land in the 
safe condition in which it was before- 
the erections.” . 
Shri Raj Singh regretted on 25th Nov~ 
vember 1970 that the possession of the 
property could not be handed over and 
returned the cheque of Rs. 407/. because 

(a) the compensation offered was 
very inadequate and 

) the resumption of the property 

was not shown to be for a public purpose. 
But the possession of the land and t e 
house was taken by the Govern nent on 
the. 18th of December 1970 as previous- 
ly intimated peaceably in the absence of 
Shri Raj Singh, On 4th April 1971 
thereafter Shri Raj Singh filed a writ 
petition for quashing the impugned 
notice and for an order to the Govern- 
ment to pay fair compensation to him 
for the house and also directing the 
Government to grant him a lease of the 
said land in place of the old grant terms 
on which it was held. He did not, how- 
ever, seek to recover the possession of 
the on and the house from the Governs 
ment. 


3. The writ petition was heard 
by Sachar. J. before whom the follow- 
ing grounds were urged in its support 
by the petitioner :— i 

_ (1) That the power of resumption 
given to the Government by the old 
grant terms was since then circumscrib- - 
ed by the subsequent decision of the 
President taken on the 20th March 1970 
laying down that the land could be re 
sumed only for a publie purpose. 

(2) The Government had no right 
to take the law into its own hands and 
should not have. therefore taken pos 
session directly from the petitioner with~ 
out recourse to law. 

(8) The possession of the land could 
be taken only by paying value of the 
building thereon. The compensation of- 
fered for the building is inadequate. 
Pending the determination of the com- 
pensation. possession of the property 
could not be taken by the Government. 

(4) The petitioner did not have any 
opportunity of being heard either before 
the resumption or before the offer of 
the compensation was made and with a 
view to help determination of the com- 
pensation for the house. J 

4. The above contentions were, 
however, rejected by the learned Single 
Judge who held that— 

(1) The resumption of the land and 
the house was for a public purpose, 
namely, providing accommodat’on to the 
families of the military officers. 

(2) The power of resumption was 
exercised in accordance with law and 
the question of Government tak’ng the 
law into its own hands did not arise, 
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(3) The determination of compensa- 
tion was not a condition precedent to the 
resumption, 


(4) The question of hearing the peti- 
tioner did not arise as the resumption 
was made in accordance with the old 
grant terms which are binding on the 
petitioner and the fixation of the com- 
pensation could be done in an indepen- 
dent proceeding where the petitioner 
would be heard. 


5. In this appeal against the dis- 
missal of the writ petition, Shri S. C. 
Gupta, learned counsel for the petitioner 
appellant, has argued that though the 
land belonged’ to the Government and 
could be resumed by it the house þe- 
longed to the petitioner appellant and 
could not be resumed by the Govern- 
ment except on payment of compensa- 
tion. The action of the Government in 
taking possession of both without pay- 
ment of compensation to the petitioner 
appellant was otherwise than in due 
course of law. The notice of resumption 
was thus illegal and should be quashed. 
Let us examine the argument carefully, 


6. The land situated in the Can- 
tonments and belonging to the Govern- 
ment used to be given to private per- 
sons for building houses thereon under 
what are called the “old grant” terms. 
These terms are contained in Order 
No. 179 of 1886 issued by the Governor 
General in Council and reproduced at 
pages 142 to 144 of the Military Lands 
Manual (1945). The preamble and regu- 
lations 6 and 7 contained in the said 
ls are alone relevant and are as be- 
ow i— 

“The Governor General of India in 
Council is pleased to rescind the various 
orders now in force in this Presidency 
in regard of the occupation of ground 
and the disposal of premises or build- 
ings, situated within the limits of mili- 
tary cantonments, and to substitute for 
them the following regulations, which are 
to have effect from the date of its pro- 
mulgation at the different stations of 
the Bengal Army :— 

me By bia 5 

6. No ground will be granted excep 
on the following conditions, which are 
to be subscribed by every grantee, as 
well as by those to whom his grant may 
subsequently be transferred :— 

lst: The Government to retain 
the power of resumption at any time on 
giving one month’s notice and payment 
of the value of such buildings as may 
have been authorised to be erected. 


2nd :— The ground, being in every 
case the property of 
cannot be sold by the grantee. but houses 
or other property thereon situated may 
be transferred by one military or medi- 
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cal officer to another without restriction, 
except in the case of reliefs when, if 
required, the terms of sale or transfer 
are to be adjusted by a Committee of 
Arbitration. 

3rd :— If the ground has been built 
upon, the buildings are not to be dis- 
posed of to any person, of whatever. 
description who does not belong to the 
army, until the consent of the officer 
Commanding the station shall have been 
previously obtained under his hand, 

4th:— When it is proposed, with 
the consent of the General Officer, to 
transfer possession to a native: should 
the value of the house. buildings or pro- 
perty- to be so transferred exceed Rupees 
5,000. the sale must not be effected, un- 
til the sanction of Government shall 
have been obtained through his Excel- 
lency the Commandar-in-Chief. 


7. All houses in a military can- 
tonment, being the property of persons 
not belonging to the army. which may 
be deemed by the Commanding Officer 
of the station suitable, from their loca- 
lity, for the accommodation of officers, 
shall be .claimable for purchase or for 
hire at the option of the owner: in the 
former case at a valuation. and in the 
latter at a rent. to be fixed. in case of 
the parties disagreeing by a Committee 
of Arbitration constituted as follows.” 

7. What is the nature of the re- 
gulations contained in Order 179 of 
1S ? Two answers are possible, name- 
y. 

(a) that they are statutory regula- 
tions issued under Section 43 of the 
Government of India Act, 1833: and 

(b) that they are only administra- 

tive instructions not issued under any 
statute. : 
In support of the first view. it may be 
pointed out that Section 43 of the Gov- 
ernment of India Act.. 1833 expressly 
stated as follows :— 

“That the said Governor General in 

Council shall have power to make Laws 
and Regulations for repealing. amending, 
or altering any Laws and Regulations 
whatever now in force.” 
The preamble of Order 179 of 1836 pur- 
ports to rescind the various orders in 
force till then and to substitute for them 
the regulations promulgated thereby. 

8. Secondly, the word “regula- 
tion” was used for statutory regulations 
in the later 18th and the earlier 19th 
century of the regime of the East India 
Company supervised by the British Gov- 
ernment in India. The power to issue 
regulations was given to the Governor 
General by the Regulating Act. 1772 as 
also by the subsequent Acts including 
the Government of India Act, 1833. The 
first two volumes of the Statute book of 
those years contained the Bengal Re- 
lations and it is only in the third volume 
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that Acts occur along with the Regula- 
tions. The position was analogous to the 
one which obtained in mediaeval Eng- 
land prior to the emergence of the for- 
mal Parliamentary enactment. C. 5 
Allen in his “Law in the Making”, ‘7th 
Edn., page 476 aqnotes the following ob- 
servation of Professor Plucknett :— 
“The great concern of the Govern~ 
ment was to govern, and if in the course 
of its duties legislation became neces- 
sary, then it was effected simply and 
quickly without any complication or 
formalities.” 
The learned author then states:— 
“These goyernmental acts go by a 
bewildering variety of names .........0 
‘statute’ is a Jess frequent term than 
most of the others, and seems to have 
meant ‘something decided on’. a provi- 
sion of a public document, .rather than 


the whole document itself.” i 
Section 45 of the Government of India 
Act, 1833 states that “all Laws and Re- 
gulations made as aforesaid. shall be of 
the same force and effect within and 
throughout the said Territories as any 
Act of Parliament would.” Section 65 
of the Government of India Act, 1858 
continued “all Acts and provisions now 
(then) in force.” The regulations con- 
tained in Order 179 of 1836 were “pro- 
vis'ons” of statutory nature and were 
continued by the Act of 1858, Sec. 130 
of the Government of India Act, 1915 
repe led the Government of India Act, 
1858 but provided that the repeal was 
not to affect the validity of any “Re- 
gulatons” issued thereunder and in 
force at the commencement of the Gov- 
ernment of India Act, 1915. These re- 
gulations, therefore. continued in force 
thereafter. On the principle embodied 
in Section 24 of the General Clauses Act, 
-1897, these Regulations were continued in 
force unless and until they were repeal- 
ed or they were inconsistent with some 
later enactment. They would, therefore, 
b deemed to be in force in view of 
Art’cle 272 (1) of the Constitution. 

9 Thirdly. the words in the pre- 
amble of the Order such as “to rescind 
the various orders now in force” “the 
follo ving regulations, which are to have 
effect from the date of its promulgation” 
indicate that the orders which were res- 
cinded and also the regulations which 
‘were. promulgated were both of a statu- 
tory nature. Such language is not used 
ifor mere administrative instructions, 

10. Fourthly. all or almost all 
Bengal Regulations have been regarded 
as statutory in their nature. These are 
also Bengal Regulations and there is no 
reason why they alone should be re- 
garded as purely administrative. 

j1. Lastly. *t is true that the pre- 
amble does not expressly, state that the 
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regulations were issued under Section 43 
of the Government of India Act, 1833. 
But it is well established that if the 
power to issue regulations vested in the 
Governor General in Council thereunder, 
then even without the recital of the 
source of the power the regulations 
would be deemed to have been issued 
thereunder. The same view has been 
expressed by the Allahabad High Court 
in—Sri Narain Khanna v. The Secretary 
of State for India in Council. First Ap- 
peal No. 166 of 1935 decided on 12-9- 
1938 = (AIR 1939 All 723) by Bannet, 
Acting, C. J. and Verma, J.. and Smt. 
Bhagwati Devi v. The President of India, 
Civil Misc. Writ Petn, No. 520 of 1969 
decided on 26-11-1971 (All) by Lokur, J. 
On the other hand. the Central Gov- 
ernment or rather their legal advisers do 
not seem to have appreciated the above 
legal position but have proceeded on the 
assumption that these are executive 
orders and not statutory regulations. 
The reason seems to be that these regu- 
lations were repeated. in Bengal Army 
Regulations, 1855, 1873, 1880, Army Re- 
gulations India. 1887 and the Canton- 
ment Codes of 1895 and 1912. It is to 
be investigated whether the latter were 
issued under any statute or not. en 
the Cantonments Act, 1925 was passed, 
clauses (a) and (b) of sub-section (2) of 
Section 280 empowered the Central Gov- 
ernment to make rules relating to the 
grant of cantonment land and conditions 
on which it should be granted. It is to 
be noted that by the time the Canton- 
ment Codes of 1895 and 1912 came to be 
formed, the policy of the Government 
had undergone a change. It was then 
decided that the cantonment land should 
be granted not on the “old grant” terms 
but as leases. But the “old grant” terms 
continued to govern the grants previous~ 
ly made. This is shown by Rule 6 (iii) 
of the Cantonment Land- Administration 
Rules, 1937 which is as follows:— 


“Class “B” (3) Land. which is held 
by any private person under the provi- 
sions of these rules. or which is held or 
may be presumed to be held under the 
provisions of the Cantonment Code of 
1899 or 1912. or under any executive 


orders previously in force subject to 
conditions under which the Central 
Government reserve or have reserved 


to themselves the proprietary rights in 
the soil.” 


The words “executive orders previously 
in force” used therein would show that 
the “old grant” terms were understood 
to be executive in their nature. Simi- 
larly on 20th March 1970. the President 
issued an executive order laying down 
the policy for resumption of grants and 
leases. The very fact that under the 
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“old grant” terms, a grant could be 
resumed at the pleasure of the Govern- 
ment while under the Presidential order 
it could be resumed according to the 
“old grant” terms provided that the 
resumption was necessary for a public 
purpose would show that the Presiden- 
tial order modified the “old grant” terms 
administratively. In so far as such 
modification was inconsistent with the 
“old grant” terms, it could be effective 
only on the assumption that the “old 
grant” terms themselves were adminis- 
trative. The aes en a 
aghubar Dayal v. Secretary o 
a India in Council, ILR (1924) 46 AN 
427 (AIR 1924 All 415) and Tha- 
kur. J, of the High Court of Himachal 
Pradesh in Durga Dass Sud v. Union of 
India, AIR 1972 HP 26. have expressed 
the view that the ‘old grant” terms were 
executive in their nature. In the pre- 
sent case it is not necessary to decide 
which of the above two views is to be 
preferred. For. our decision would be 
the same on either of the two alterna- 
tive hypotheses. 


12. We first consider ä er ain 
ent of the petitioner appellant on the 
ERATOR that _ the Order 179 of 1836 
was a “law.” If so, the President of 
India who now stands in the place of the 
Governor General in Council in view of 
Section 64 of the Government: of India 
Act, 1858 is the statutory authority en- 
titled to work out the rights of the Gov- 
ernment thereunder. These rights are 
to be found on a construction of the first 
condition embodied in regulation 6 con< 
tained in the order. It says that:— _ 
(1) government fs to retain the 
power of resumption, 
(2) at any time, f 
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(3) on giving one month’s notice, and ` 


(4) paying the value of such build- 
ings as may have been authorised to be 
erected. 

The word “resume” means to retake pos- 
session of property so that the posses- 
sion is restored to the authority who 
had originally given it to the grantee. 
The power to resume possession “at any 
time” means that the grant did not 
confer any interest in or right to the 
land in the grantee. The only conditions 
to be complied with by the Government 
fn resuming the land are. therefore, (3) 
one month’s notice and (4) payment of 
compensation for the house. The requi- 
site notice has been given, Learned 
counsel for the appellant. however, 
argues that Government could not have 
taken possession of the house without 
paying adequate compensation to the 
appellant. This argument assumes that 
the land could be resumed by the Gov- 
ernment unconditionally, | It neverthe- 
less purports to distinguish the house 
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from the land and say that the posses- 
sion of the house could not be taken. 
It virtually means, therefore. that the 


‘ possession of the land also could not be 


taken. For, the land could not be sepa- 
rated from the house. There are only 
two alternative constructions of the first 
condition of regulation 6. Either the 
Government could resume the posses- 
sion of the land and the house together 
or the Government could not resume 
the possession either of the lend or of 
the house. The first construction is the 
natural one. It accords with the maxim 
quicquid plantatur solo solo cedit (What- 
ever is affixed to the soil becomes. in 
contemplation of law. a mart of it and 
is subject to the same rights of property 
as the soil itself). If, therefore. the Gov- 
ernment had the absolute right to the 
resumption of land, then it had also the 
absolute right to the resumption of 
everything which is attached to it. For, 
a person who knowingly builds on land 
which he knows could be resumed by 
the Government at any time, cannot 
complain if the Government takes away 
the land. The Government does not 
purport to take away the house but it 
inevitably goes with the land. The well 
known exception to this rule is the doc- 
trine of acquiescence formulated by the 
House of Lords in the leading case Ram- 
sden v. Dyson, (1865) 149 RR 543 at 549. 
If the owner of land allows a person to 
violate his ownership by building on the 
land and assents to such violation, then 
he would be prevented later from setting 
up his right to the land to the damage 
of the’ person who built on the land. 
The owner would then be disabled from 
taking possession of the land itself be- 
cause he cannot take possession of the 
house and the two cannot be separated. 
This tule has been followed in India by 
the Judicial Committee of the Privy 
Council in Beni Ram v, Kundan Lal, 
(1898) 26 Ind App 58 at 63. But the 
doctrine of acquiescence is itself subject 
to _the counter-exception that the party 
building on the land of another with- 
out any acquiescence on the part of the 
other is unable to prevent himself from 
being evicted by the owner, His only 
right is to remove the building from the 
land. As the first condition of regula- 
tion 6 had made it clear that the power 
of resumption was absolute. the gran~ 
tee could not have any reason to think 
that by building up on the land he could 
prevent the Government from resuming 
the land. On the contrary, a reading 
of the condition must have made it 
clear to him that the building would go 
With the land on resumption and the 
only right of the grantee would be to 
claim compensation. 


13. The power of resumption is a 
special power given by a statutory re- 
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gulation. It would be presumed, there- 
fore, that the enforcement of the power 


is also to be made under the same statu-. 


tory regulation. For, there is nothing 
to ‘show that the statutory authority was 
required to go outside the statutory re- 
gulation to a Civil Court or to some 
other authority for such enforcement. 
The statutory regulation is self-contain- 
ed. For, the power of resumption simp- 
ly means that the status quo ante before 
the grant comes into being. It cannot 
be said, therefore, that the Government 
took the law into its own hands or that 
the Government was acting without re- 
course to law in resuming the land and 
the house. The regulation is a special 
law. It did not contemplate the inter- 
vention of any judicial or quasi-judicial 
authority between the Government and 
the grantee. The total absence of any 
interest or right in or to the land dis- 
abled the grantee from claiming that 
the Government should file a suit against 
him to resume possession of the land and 
the house. There was no dispute to be 
decided between the grantor and the 
grantee regarding the resumption. This 


explains the direct exercise of the 
power of resumption by the Govern- 
ment’ under the statutory regulation. 


No objection can, therefore. be taken to 
it. According to Article 31 (5) (a) of 
the Constitution the regulation is “exist- 
ing law” prior to the Constitution. Cl. (2) 
of Article 31 of the Constitution does 
not, therefore. apply to it. As the re- 
gulation clearly gives the right to direct- 
ly resume the land and the house. the 
petitioner appellant has been, deprived 
of his house “by authority of lew” with- 
in the meaning of clause (1) of Art. 31. 
For the same reason. the right of the 
petitioner appellant to hold the’ house 
property under Article 19 (1) (£) of the 
Constitution is subjected to the reason- 
able restriction under Article 19 (5) 
thereof in the interest of the general 
public when the Government was allow- 
ed to resume the land along with the 
house to provide accommodation for the 
families of the army officers. On this 
view of the matter, therefore, the peti- 


tioner appellant cannot object to ‘the 
resumption, . ; 
14. Alternatively., we may assume 


that the regulations contained in O, 179 
of 1836 were not statutory but only 
executive, If so, the grant of the land 
was a legal transaction between two 
parties, It is called a “grant” because 
it is not a transfer. It is different from 
a transfer in many respects. Firstly. its 
terms do not fit in with any recognised 
mode of transfer such as sale or lease. 
Secondly, it is governed by a special 
Act — the Government Grants Act, 1895. 
Section 2 thereof makes the Trans- 
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fer of Property Act, 1882 inapplicable 
to Government grants, Section 3 there- 
of ensures that “all provisions. restric- 
tions, conditions and limitations ever 
contained in any such grant or transfer 
as aforesaid shall be valid and take ef- 
fect according to their tenor, any rule 
of law, statute or enactment of the 
Legislature to the contrary notwith- ` 
Standing.” The power of resumption is 
@ special one contained only in the 
grant, The procedure for its enforce- 
ment is also, therefore, presumably con- 
tained in the grant itself which appears 
to be self-contained. Neither the Code 
of Civil Procedure nor the Court-~fees 
Act nor the Suits Valuation Act nor the 
Public Premises (Eviction of Unautho- 
rised Occupants) Act, 1958 and 1971 con- 
templates action for resumption being 
taken thereunder. As Section 3 of the 
Government Grants Act gives the “old 
grant” terms full operation notwith- 
standing any statute to the contrary. it 
would be reasonable to think that the 
resumption of the land and the house is 
to be made directly by the Government 
under the “old grant’ terms without 
having recourse to any outside machi- 
nery, If the first condition of regula- 
tion 6 of Order 179 of 1836. therefore, 
authorises the Government directly to 
resume the land without recourse to any 
other law. then it cannot be argued that 
the Government should have taken re- 
course fo any of these legal provisions. 
The condition is a. part of the contract or 
transaction between the Government and 
the grantee, What is the nature of this 
transaction? It is not a transfer or a 
lease. For. the essence of a transfer or 
a lease is that the transferee acquires an 
interest in or a right to the property so 
transferred. As the Government is em- 
powered to resume the land at any time 
on giving one month’s notice and as the 
building has to go with the land being a 
part of it, the transaction can be only a 
bare licence which is defined in Sec, 52 
of the Easements Act. 1882 as follows :— 

* ‘Licence’ defined. Where one per- 
son grants to another, or to a definite 
number of other persons, a right to do. or 
continue to do. in or upon the immov- 
able property of the -grantor something 
which would, in the absence of such right. 
be unlawful, and such tight does not 
amount to an easement or an interest in 
the property, the right is called a licence.” 
It is to be noted that the word “posses- 
sion” is not used in Section 52. The 
reason is that ownership consists of vari- 
ous elements the most important of which 
is possession. “Possession”, says Ihering, 
‘is the objective realisation of owner- 
ship.” Possession consists of two ele- 
ments namely, (1) corpus ~possessionis 
and (2) animus Possidendi. It is only 
when the property is in physical posses- 
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sion of a person who intends to keep it 
in his own right in exclusion to others 
that the person can be said to be in pos- 
session of the property. Such possession 
may be called “legal or juridical” pos- 
session as dinstinguished from’ merely 
physical possession or custody. When the 
land was given to the grantee under the 
first condition of regulation 6, no right to 
or interest in it was given to him. He 
was, therefore, given only physical pos- 
session but not legal possession. He was, 
therefore, only a licencee without anv 
right to or interest in the land. Late 
justice Holmes in his “Common Law”, 
Lecture VI, page 213. asked the aues- 
tion— “Is possession a fact or a right’? 
After considering the relationship of pos~ 
session to the -ownership, Holmes con- 
cludes at page 246 that “the owner 1s 
allowed to exclude all and is accountable 
to no one. The possessor is allowed to 
exclude all but one. and is accountable 
to no one but him.” This leads to the 
conclusion that a mere mossessor has no 
right against the owner unless the owner 
has given him one, Possession without 
right is mere occupation, There is no 
legal protection to mere occupation 
against the owner. The law protects only 
rights. This is why J. L. Parker, learn- 
ed Editor of Salmond on Jurisprudence, 
9th Edition. observes at pages ‘412-413 
thereof as follows :—~ 


“As the remedy develops and becomes 
more popular, there is a tendency for the 
purely physical element of possession to 
become less important ......... ‘Possession’ 
Cesaria becomes more and more a ques~ 
tion of right. and less and less a matter 
of infra-jural fact. At the same time, as 
remedies multiply it becomes increasing- 
ly important to ask, ‘What kind of pos- 
session?’ ‘Possession for the purpose of 
what action?’.” 

Dias on Jurisprudence, 3rd Edition, at 
page 348 also concludes that— 


“(T)here is nothing in the factual 
situation that determines the incidence of 
possession. It is determined on the basis 
of title because as between.the two of 
them, it is.the person entitled to the land 
who deserves compensation by means of 
an action in trespass against the other. 
If it is sought to establish possession 
without proof of title. the ‘exclusiveness’ 
of the plaintiffs possession depends on 
the facts.” 


Therefore, a bare licencee whose licence 
is revocable at the pleasure of the licen~ 
sor cannot be said to have any legal pos« 
session over the land as against the 
licensor though he may have such pos- 
session against all others. (Piraya Lal v. 
Jia Rani, R. F. A, 88-D of 1962 decided 
on 10-2-1972) He is only an occupier 
without any right to or interest in the 
land. If the grant had not preserved the 
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right of resumption to the Government 
at pleasure then only the building of a 
house on the land by the grantee could 
be considered as an estoppel preventing 
the Government from resuming the land. 
It was precisely to exclude such an estép- 
pel that such a right was reserved to the 
Government in the grant itself, 


15. It is in these circumstances 
that we have to consider whether the 
petitioner appellant had any right 
to keep the possession of the land and 
the house after the land was resumed by 
the Government. The effect of resump- 
tion of the land by the Government was 
stated in the following words by the 
Privy Council in Secretary of State v. 
Sri Narain Khanna, (AIR 1942 PC 35):— 


“(Dt necessarily follows that as from 

the date of resumption. the respondent 
ceased to have any right to keep the 
buildings on the land.” 
The grantee had of course the right to 
remove the building before resumption. 
This he has not done. Can he insist 
that the Government should have either 
filed a, suit against him or resorted to 
the provisions of the Public Premises 
(Eviction of Unauthorised Occupants) Act 
and that Government could not have 
taken direct possession of the land and 
the house from him? We have already 
observed above that Section 3 of the 
Government Grants Act disables the 
petitioner appellant from pointing out 
that the power of direct resumption of 
the land and the house given to the 
grantor by the “old grant” terms is 
contrary to Civil Procedure Code or the 
Public Premises (Eviction of Unauthoris- 
ed Occupants) Act, 1958 and 1971 or 
Section 6 of the Specific Relief Act or to 
any other law. But even if it is assum- 
ed that these laws were applicable. the 
total absence of any right to or interest 
in the land on the part of the petitioner 
appellant would still leave him without 
any remedy against the Government. 
For, mere “prior possession gave him a 
right against everyone else other than the 
owner, But as against the owner. he 
was not entitled to retain possession, 
This | is strikingly brought out by the 
provisions of Section 6 of the Specific 
Relief Act. sub-sections (1) and (2) of 
which are as follows:— 





"(D If any person is dispossessed 
without his consent of immoveable pro- 
perty otherwise than in due course of 
law, e or any person claiming through 
him may. by suit, recover possession 
thereof notwithstanding any other title 
that may be set up in such suit, 

(2) No suit under this section shall 
be brought — 


(a) after the expiry of six months 
from the date of dispossession: or 
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(b) against the Government.” 

It will be seen that the petitioner appel- 
lant could have availed himself of the 
remedy under Section 6 only if he was 
evicted “otherwise than in due course of 
law”. Shri S. C. Gupta contended that 
direct resumption of possession of land 
and house by the Government was “other-~ 
wise than in due course of law.” For 
him, “law” meant the Civil P, C. or the 
Public Premises (Eviction of Unauthoris- 
ed Occupants) Act. But the procedure 
of resumption under the “old grant” 
terms has itself been legalised by Sec- 
tion 3 of the Government Grants Act, It 
cannot, therefore. be said to be “other~ 
wise than in due course of law.” Sex 
condly, it is only a person who is “Dis- 
possessed”. from immoveable property 
who can avail himself of the remedy 
under Section 6, The word “possession” 
however, in this context. means “legal or 
juridical” possession. The physical pos~ 
session must be combined with the right 
to possess. By the terms of the grant, 
the grantee knew that he had no right 
to possess the land after the grantor 
chose to resume it. Out of the two ele~ 
ments constituting possession, therefore, 
he had only one. namely. corpus posses- 
sion is. He did not have the other, 
namely. animus possidendi. Since he did 
not have the intention to exclude the 
owner after resumption, he had no right 
to keep possession after the resumption. 
He could not have. therefore, invoked the 
possessory remedy under Section 6 of the 
Specific Relief Act. A fortiori. he cannot 
invoke the remedy under Art, 226 of the 
Constitution, 


16. Building of the house on the 
land granted to him could have made the 
licence irrevocable under Section 60 of 
the Easements Act. But the condition 
of the grant itself was that the land 
could be resumed at any time. This pre~ 
vented the licence being irrevocable. The 
position of a lessee whose tenancy has 
been determined is said to be better than 
that of a bare licencee, For the quondam 
lessee had interest in the property at one 
time. He would, therefore. expect the 
lessor to go to Court for obtaining pos- 
session from him. But this is not an 
invariable rule. There is nothing to pre- 
vent the landlord from re-entering on 
the land and taking possession peaceably 
from the tenant “subject only to certain 
statutory restrictions on forcible entry” 
(23. Halsbury’s Laws of England, para- 
graph 1446 at page 705). In Hemmings 
v. The Stoke Poges Golf Club. Ltd., 
(1920) 1 KB 820. the Court of Appeal 
held that even if the landlord were to 
make what would be technically e “forci- 
ble entry” within the meaning of the 
statute concerned. the tenant would not 
be able to sue him for assault. battery 
and trespass, This decision was followed 
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in State of West Bengal v. Birendra Nath 
Basunia, AIR 1955 Cal 601, where 
Chakaravartti, C. J. and Lahiri, J. held 
that the landlord can take possession of 
the land from the quondam tenant and 
cannot be always driven to a Court of 
law. This decision was followed by 
Sinha, J. in Manindra L. Goswami v. 
R. N. Bose, AIR 1956 Cal 443. If even an 
ex-lessee cannot resist taking of peaceful 
possession by the landlord, a fortiori. a 
bare licencee like the petitioner appellant 
cannot do so. 


17. In Darbar Shri Vira Vala 
Surag Vala Vadia v. State of Saurashtra, 
AIR 1967 SC 346, the grant was not an 
absolute one. It stood terminated when 
the capacity of the grantee as a cadet 
came to an end. It could. therefore. be 
resumed by the grantor. No question of 
infringement of any fundamental rigħt 
of the grantee arose as the grantee had 
no right to or interest in the land. 


18. In State of Orissa v. Ram 
Chandra Dev, AIR 1961 SC 685, the grant 
was by way of remuneration for services. 
It came to an end when the services 
ceased to be rendered. The grantor, 
therefore, resumed possession of the land 
directly without going to Court. In a 
writ_petition by the dispossessed grantee, 
the High Court appeared to have assum- 
ed that the grantor was not entitled to 
seek recovery of possession of the pro- 
perty after resuming the grant in ques- 
tion, But the Supreme Court expressed 
a different view in paragraph 11 in the 
following words:— 


“Ordinarily, where property has been 
granted by the State on conditions which 
make the grant resumable, after resump- 
tion it is the grantee who moves the 
Court for appropriate relief, and that 
proceeds on the basis that the grantor 
State which has reserved to itself the 
right to resume may, after exercising its 
right, seek to recover possession of the 
property without filing a suit, But apart 
from this aspect of the matter. it is dif- 
ficult to see how the High Court was 
justified in issuing the writ in the pre- 
sent appeals the inevitable consequence 
of which would be that the respondents 
would remain in possession of the pro- 
perty until the appellant filed a suit 
against them; and that. in our opinion, 
would be justified unless questions of title 
are determined and it is held that the 
appellant must file a suit before the res- 
pondents can be dispossessed. It appears 
that in issuing the writ in favour of the 
respondents, the High Court failed to ap- 
preciate the legal effect of its conclusion 
that questions of title cannot be tried in 
writ proceedings. Once it is held that 
the question of title cannot be determin- 
ed, it follows that no right can be pos- 
tulated in favour of the respondents on 
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the basis of which a writ can be issued 
in their favour under Art, 226. In para- 
graph 13. the Court distinguished certain 
decisions cited by the learned counsel for 
the grantee on the ground that executive 
action not founded on any law was used 
in those cases to obtain possession. The 
action of resumption cannot be said to 
be such executive action not founded on 
any law, : 


19. For the same reasons, three 
other decisions relied upon by Sh. S. G. 
Gupta are distinguishable. In Bishan Das 
v. The State of Punjab, (1962) 2 SCR 69 
= (AIR 1961 SC 1570) the grant of land 
did not contain any condition as to the 
buildings to be constructed on it, The 
construction of the buildings on the Tend, 
therefore, seemed to make the licence 
irrevocable. The grantees could not, 
therefore, be removed from the land by 
an executive fiat. For, their rights to 
the buildings had to be determined out- 
side the terms of the grant and this 
could be done only by a court of law 


or by some other judicial machinery, In 


Wire-Netting Stores v, The Delhi Develope 
ment Authority. (1969) 3 SCC 415, also 
the licence in respect of the land be- 
came irrevocable under Section 60 of 
the Indian Easements Act due fo the 
permitted constructions made thereon 
because there was no absolute right of 
resumption of land reserved to the Delhi 
Development Authority. In Mohanlal v. 
The State of Punjab, 1970 All India Rent 
CJ 95, (SC) the lessees claimed that they 
were entitled to have the lease renewed 
for a further term of 5 years. That 
was a legal contention which had to be 
inquired into by a court of law or a 
fiudicial authority. : 


20. The above discussion leads fo 
the following conclusions:— 

(1) Mere physical possession with- 
out any claim of right to retain it against 
the owner confers no right on the pos- 
sessor. The claim of right may be only 
a semblance, Nevertheless, there must 
be a claim, however plausible it may be, 
Jf there is no claim of right at all, then 
the possession is not legal possession. 

(2) A person who is not in legal 
possession and cannot claim to have any 
semblance of right against the true owner 
will not be entitled in law to retain, 
possession against the true owner. 

(3) The true owner can peaceably 
recover possession from a bare licencee 
or a person in physical possession with< 
out a claim of right against the owner 
directly without going to court of law 
or invoking the provisions of the Public 
Premises (Eviction of Unauthorised Occu- 
pants) Act. 

(4), If, however, — 
physical possession without any right 
resists the taking of possession and 
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the person in 
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creates a law and order problem. then 


the owner would not be justified in 
having recourse to violence even in the 
enforcement of his right, The provisions 
of Criminal Procedure Code, Sections 144 
and 145, would perhaps be invoked by 
either party, Alternatively, the owner 
may resor to a civil suit or proceeding 
under the Public Premises (Eviction of 
Unauthorised Occupants) Act. 

(5) The taking of peaceful posses- 
sion by the owner using just the neces- 
sary force incidental to the exercise of 
legal authority does not amount to 

| the law into his own hands, It 
fis a legal process and the possession in 
such g case is taken in due course of law 
specially when the terms of the ‘grant’ 
ete, expressly give the right of resump- 
tion to the grantor, i 


(6) In view of the provisions of the 
Government Grants Act, 1895 and Sec- 
tion 6 (2) (b) of the Specific Relief Act, 
1963, the position of the Government as 
the owner of the land against a grantee 
of Government land is better than the 
poron of an ordinary owner against his 

rantee. 


OA trespasser is- not under the dis« 

ability of being in mere permissive physi= 
cal possession only as is the bare licencee 
whose licence is not irrevocable. 
_. We are, therefore. of the view tha 
thé possession of the land and the house 
was taken by the Government from the 
petitioner appellant in due course of law. 
The petitioner appellant is not entitled 
fo any remedy against the Government 
either by way of a writ petition or a suit 
or under Section 6 of the Specific Relief 
Act. The appeal is, therefore, dismissed! 
but in the circumstances without any 
order as to costs, 

21. The question of compensation 
would have to be considered in an in- 
dependent proceeding between the exs 
grantee and the Government in the light 
of the provisions of the first condition 
of regulation 6 and the whole of regula- 
tion 7 of Order 179 of 1836. The ques- 
tion whether the Government must pay 
compensation or whether they can take 
the stand that the grantee can remove 
the superstructure if the Government do 
not want it would be considered there. 
Further, the application of regulation 7 
to the determination of compensation in 
a resumption proceeding as distinguished 


. from a proceeding for the acquisition of 


the house under the Land Acquisiti 
Act will also be considered here, i ust 
as the learned Single Judge has not decid- 


ed this question we would also leave if 


open for decision in su & 
dne ch future pro 
Appeal dismissed, 

ms) 
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V, S. DESHPANDE, 
S. RANGARAJAN, JJ. 

P. L. Lakhanpal, Petitioner v. The 
Union of India, Respondents, 

Civil Writ Petn, No, 403 of 1972. Dj- 
{1~5-1972, 

Index Note: {A) Constitution of 
India, Arts. 73 and 21, Sch. VII., List I, 
Entries 10 and 14 —~ Government of 
India Memo D/- 7-1-1963 of Ministry of 
External Affairs - Validity == Invitation 
to Indian Citizen by foreign diplomatic 
mission in India on behalf of foreign 
Government ~ Requirement as to clear- 
ance by Govt. of India of such invita- 
tion — Not invalid. 

Brief Note:— (A) The procedure 
evolved by the Government of India with 
the agreement of foreign Governments 
that irvitations of Indian citizens extend- 
ed by Foreign Diplomatic Missions on 
behalf of their governments should be 
okayed by the Govt, of India is not 
MMegal. {Para II} 


The Government of India is compe- 
fent to enter into such agreements with 
the foreign Governments through their 
diplomatic missions at New Delhi, It is 
well known that the wisdom or other= 
wise of entering into such agreements 
by the Government of India ls a political 
question into which Courts will not ordi- 
marily Inquire, (Para 9) 

When a foreign Government invites 
an Indian citizen through ¢he Govern- 
ment of India, ft obviously does so in 
furtherance of good relations between the 
two countries, The Government of India, 
thus necessarily comes into the picture. 
Tt is entirely within the discretion of the 
Government to decide whether good re- 
lations between two countries will be 
helped by clearing such an invitation. It 
fs not for the Court to decide whether 
good relations between the two countries 
would. be served or not by such an in- 
vitation. ; (Para 9) 

On the contrary, an invitation directe 
ly sent to an Indian citizen by the foreign 
Government and nod routed through the 
Government of India would ‘not perhaps 
be meant to further the relations between 
the two countries. clearance by the 
Government of India of such an invita~ 
tion would then be unnecessary. In thai 
event. the powers of the Government of 
India over the departure of an Indian 
citizen from India would have to be ex- 
ercised under the Passports Act, 1967. 

(Para 10} 
Cases Referred: Chronological Paras 
A'R 1967 SC 1836 = (1967) 3 SCR 
525. Satwant Singh Sawhney v. 
D. Ramarathnam 


LP/AQ/G670/72/CWM_ 


1 


A.L È. 


ILR (1972) 2 Delhi 233, Peter 
Samuel Wallace v, Regional Pass- 
port Officer 

Petitioner In person; F. S. Naraiman, 

Addl. Solicitor General with B. N. Kirpal 


_ Advocate, for Respondent, 


DESHPANDE, J.: After the construc- 
Hon of Art. 21 of the Constitution by 
the majority in Satwant Singh Sawhney 
vy, D, Ramarathnam, (1967) 3 SCR 525 = 
{AIR 1967 SC 1836) the personal liber« 
ties protected by Art, 21 may be clas- 
sified into two groups. Im the first group 
would fall the right to be free from 
wrongful confinemenf. In the second 
group would fall numerous other persos 
nal liberties which are not expressly enu= 
merated in Art, 21 but which have been 
implied therein on the analogy of the 
5th and 14th Amendments of the U. S. 
Constitution. The right of a person to 
travel abroad and the power ofthe Legis- 
Tature_ and the Government to restrict 
that right fall fn this group. This right 
is excluded from Art, 19 (1) (d), The 
law restricting this right need not, there- 
fore, satisfy the test of reasonableness 
embodied in Art, 19 (5). It need only 
satisfy the requirement of “procedure 
established by law” within the meaning 
of Art, 21. In Peter Samuel Wallace v. 
Regional Passport Officer. TLR (1972) 2 
Delhi 233 decided by a Division Bench of 
this Court on 1-2-1972, if was held thaf 
the Passports Act. 1967 wag such pros 
cedure established by law, Under Seca 
tion 6 of the said Act, the Central Gov- 
ernment may refuse to issue a passport- 
or a travel document to a citizen of India 
or to any other person on various 
grounds. 


2. The petitioner Lakhanpal holds 
a valid passport. The Central Govern~ 
ment has not imposed any restriction on 
his going abroad under the Passports 
Act. The Consulate General of the Demoe 
cratic People’s Republic of Korea, that is, 
North Korea, wrote to the Ministry of 
External Affairs on 6th of March, 1972 


t:— 

“Ihe Academy of Sciences of the 
Democratic People’s Republic of Korea 
invites Mr, P, L. Lakhanpal to pay a visit 
ĉo our country from the middle of March 
fo the middle of May. During his visit 
fo our country all expenses will be paid 
by the Academy. The Consulate Genes 
ral hopes that the Ministry of External 
Affairs fs requested kindly to convey this 
Invitation to the invitee as soon as poss 
sible and render all necessary facilities 
enabling him to enter Korea.” 

The Ministry of External Affairs of the 
Central Government have not, however. 
conveyed this invitation fo Shri P. 
Lakh opal, the petitioner. 

3. A person residing in India may. 
Jeave this country for abroad in two 


i. 
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ways, namely:— {1) on his own and 
{2} on en invitation by a foreign diplo- 
matic mission in India on behalf of the 
foreign government. The first mode of 
exit is regulated by the Passports Ach 


1967. The second mode of exit.is re- 
gulated in India by the following memo- 


randum of the Ministry of External Afs 
fairs dated 7th January. 1963 :— 


. “Instances have come to the notice 
of the Ministry in which foreign Diplo- 
matie Missions in Delhi have sent invita» 
tions directly to Indian nationals to visit 
their countries as guests of their Gove 
ernments, organisations or institutions 
without the knowledge of the Ministry 
of External Affairs. The Ministry re- 
quests that invitations extended by. 
Foreign Diplomatic Missions on behalf of 
their Governments, organisations or in- 
stitutions to Indian nationals to visit their 
countries as guests for attending cone 
ferences or for holidays or for any other 
purpose should be communicated to if 
and not directly to the Indian invitees.’ 


4, It was fo comply with the above 
practice that the invitation to Shri 
Lakhanpal was routed through the Minis- 
fry of External Affairs, At first, the 
Consulate General gave fo the petitioner 
‘a copy of the invitation, When the peti- 
tioner ‘found that the Ministry. of Exe 
ternal Affairs was not communicating the 
‘invitation to him. he left India without 
tsuch a clearance to visit North Korea. 
“(The Government of India, however, pro= 
-fested to the Consulate General of North 
‘Korea and Shri Lakhanpal was informed 
“by them as follows:— 


- fhe Government of India has pros 
fested to our Consulate General in New 
Delhi that you have left the country 
without permission, We are ready and 

illing to receive you but in the interest 
of good friendly relations between India 
and Korea we request that you return to 
India. get the necessary permission from 
your Government and come to Korea 
again, We request you kindly to accepf 
our advice in the interest of good rela= 
tions with Korea,” 


The petitioner wrote back to the North 
Korean Foreign Minister thas the laws 
and the Constitution of his country ree 
quired him to have no more permission 
of the Government of India than his pass 
port and the visas which he duly posses- 
sed. Nevertheless the Government of 
North Korea did nof indicate to Shri 
Lakhanpal that they would like him to 
visit North Korea directly without a 
clearance from the Government? of India, 


5. In this writ petition, Shri 
Lakhanpal challenges the validity of the 
memorandum dated 7th January 1963 
issued by the Ministry of External Af 
fairs, Government of India and also a 


P. L. Lakhanpal v. Union of India (Deshpande J.} [Pre. 3-8] Delhi 179 


similar note of 11-2-1965 on the ground 
that the insistence of the Government of 
fndia on their clearance of invitations 
from foreign governments to their citi- 
zens was arbitrary, illegal and unconsti- 
tutional. He also challenges the refusal 
of the Government to communicate the 
invitations ło him as discriminatory and 
arbitrary, He, therefore, prays that the 
above notes should be quashed so that 
he would be free to travel abroad with- 
out the mecessity of a clearance from the 
Government of India, 


6. The interesting question for 
decision is whether the practice evolved 
by the Government of India with the 
agreement of the foreign governments 
that invitations to Indian citizens by the 
foreign governments should be okayed by 
the Government of India before the Indian 
much ciea ee ee 

subject fo judi revi 

7%. — In considering this questio e 
distinction made above has to be on 
in. mind. The Government of India is 
not exercising any power under the Passe 
ports Act, 1967 to prevent Shri Lakhan- 
pal from Ieaving this country, 
sonal liberty of travelling abroad has not 
been curtailed et all, Further, the Gov- 
ernment of India has not even prevented 
ee pon ny accepting 

from the for ~- 
ment, A foreign ra Aa ate 


. 8. (What the Governmeng of India 
has done is totally different, The pro- 
cedure by which foreign governments 
route the invitations to Indian citizens 
through the Government of India is not 
based on the exercise of any power by 
the Government of India either as an ex- 
ercise of the executive power under the 
Constitution or as an exercise of any 
statutory. power, The procedure is based 
on the agreement between the Govern- 
ment of India and the foreign governe 
ments, A citizen of Indig may challenge 
the exercisa of executive power by the 
Government of India or th 
a statutory power by them, But can he 

allenge an agreement between the Gov- 


Indian Court, then tha Government 
of India be safd to m 
na tects to have committed any: 
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agreement with the foreign governments? 
Shri Lakhanpal has not been able to 
show that such an agreement between the 
two governments is opposed in any way 
eA O in the Constitution or in any 
statute. 


_ % Under Entry 10 of List I (Union, 
List) of the Seventh Schedule of the Con= 
stitution, foreign affairs and all matters 
which bring the Union of India into re« 
lation with any foreign country is in the 
exclusive legislative competence of the 
Parliament. Similarly. entering into 
treaties and agreements with foreign 
countries and implementing of treaties, 
agreements and conventions with foreign, 
countries is in the exclusive legislative 
Power of Parliament under Entry 14 
thereof. Under Art, 73 of the Constitu- 
tion. the executive power of the Union of 
India extends to these subjects. The 
Government of India was thus competent 
to enter into such agreements with the 
foreign governments through their diplo- 
matice missions at New Delhi, It is well 
known that the wisdom or otherwise of 
entering into such agreements by the 
Government of India is a political ques- 
tion into which Courts will not ordinari-« 
ly inquire. The object of the agreement? 
in the present case is obvious. When a 
foreign government invites an Indian 
citizen through the Government of India, 
it obviously does so in furtherance of 
good relations between the two countries. 
The Government of India thus necessarily 
comes into the picture, It is entirely 
within the discretion of the Government 
to decide whether good relations between 
two countries will be helped by clear- 
ing such an invitation. If the Govern« 
ment is of the view that such an invita- 
tion would not be conducive to good ree 
lations it can refuse to convey the invita- 
tion to-the Indian citizen ‘concerned. It 
is not for this Court to decide whether 
good relations between the two countries 
‘would be served or not by such an in~ 
vitation. 


10. On the contrary. an invitation 
directly sent to an Indian citizen by the 
foreign government and not routed 
through the Government of India would 
not perhaps be meant to further the re« 
lations between the two countries. The 
clearance by the Government of India 
of such an invitation would then be un- 
necessary. In that event, the powers of 
the Government of India over the depar- 
ture of an Indian citizen from India would 
have to be exercised under the Passports 
Act. 1967. But that again. does not arise 
in the present case. 


11. Neither Shri Lakhanpal nor 
any Court of law can dispute the rea- 
sonableness of the agreement arrived at 
between the Government of India and 


Daulat Ram v. Bharat Ins, Co, 
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foreign governments to route the invita» 


tions from the foreign governments to 

dian citizens through the Governmenð 
of India particularly when the inviting 
foreign government is itself unwilling 
that Shri Lakhanpal should visit the 
forcign country without a clearance from 
the Government of India. The refusal of 
the foreign government to depart from 

e procedure agreed to between the two 
governments completly cuts off all. ground 

om the petitioner. He has no funda< 
mental or any other right to compel the 
foreign government to invite him direct 
Iy. The agreement between the two gov~ 
ernments has not been shown to be such 
= na call for any interference from this 


12, No question of discrimination 
made by the Government of India agains? 
Shri Lakhanpal arises at all. There is 
neither any pleading nor any material on 
record to show that some’ other invitee 
mied to nailer circumstances was bere 

e 
not permitted to go, ee 


13. The writ petition is, ther f 
dismissed but in the circumstances witht 
out any order as to cost ee 

Petition dismissed, 


ee = 
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aulat Ram, Appellant v, Bharat In= 
surance Company and another, Berens 


ents. 
127 of 1961, Dj- 4-5=. 


R. F, A, No. 
1972. 

Index Note:—~ (A) Evidence Act 
(1872), S. 138 — Ambit of re-examination, 

Brief Note:— (A) A re-examination 
fs directed only to the explanation of 
matters referred to in cross-examination, 
If new matter is, by permission of the 
Court, noticed in re-examination, adverse 
party has a right to further cross upon 
that matter. But if new matter is in- 
troduced in re-examination without ob- 
fection the Court must be deemed to have 
permitted the question which elicited the 
fresh matter. (Para 5} 


Index Note:— (B) Insurance A 
(1938),-S. 45 — Avoidance of policy. ý 

Brief Note:— (B) Policy cannot be 
questioned on ground of misstatement 
after two years from the date on which 
it was effected. notwithstanding the death 
of insured before the expiry of the said 
period of 2 years. AIR 1962 SC 814: AIR 
1968 Mad 324, Foll, (Paras 2, 3, 4} 

Index Note:— (C) Insurance Act 
(1938). S. 45 — Insurable interest, 
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Brief Note:— (C) Even if advances 
are made to a member of the joint Hindu 
family by the family for payment of pre- 
miums on his policy, profit made by mem~ 
ber concerned thereon is the self-acquir- 
ed property of the member and not a 
family acquisition. Insurer cannot under 
such circumstances contend that there 
was no insurable interest in effecting the 
policy, AIR, 1937 Mad 571, Foll, 

(Para 11) 

Index Note:— (D) Insurance. Act 
(1938), S. 45 — Avoidance of insurance 
Policy. 

Brief Note :— (D) It is not every false 
statement or suppression that ipso facto 
enables the Insurer to avoid the policy 
when it is repudiated after 2 years from 
the date of the insurance contract. In- 
surers must establish the conditions laid 
down in Section 45 to avoid payment 
under the policy. A statement concern 
ing the illiteracy of the insured or her 
observing of the purdah cannot be con= 
„sidered to be a material circumstance 
within Section 45 having a bearing on 
insurance policy. (Question regarding in- 
sured suffering from diabetes held not 
proved), AIR 1962 SC 814, Applied. 

(Paras 14, 15. 19) 
Coses Referred: Chronological Paras 
AIR 1968 Mad 324 = 81 Mad LW. 
54, Life Insurance Conpn. of India 
__v. Tanaki Ammal 
AIR 1962 SC 814 = (1962) Supp 
(2) SCR 571, Mithoolal Nayak v. i 
_ Life Insurance Corpn. of India 12 
AIR 1937 Mad 571 = 45 Mad LW 
616, Bengal Insurance and Real i 
Property Co. Ltd. v. Velayammal 4T. 

Sultan Singh with C. R. Mittal, for 
Appellant; J. P. Aggarwal with S, P. 
Agarwal, for Respondents. 


JUDGMENT :— The plaintif (Daulat 
Ram) is the appellant. He filed a suit 
for recovery of Rs, 10,000/- on the insu- 
rance policy, which had been taken by 
Smt. Chawli Devi. being her adopted son; 
he was the nominee of the policy. The 
policy was effective from 13-9-1955 in 
respect of which, it is stated, that the 
premiums due until the death of Smt. 
Chawli Devi on 30-9-1956, had been paid. 


2. The suit was dismissed by the 
Jearned Commercial Sub Judge Ist Class, 
Delhi on 12-6-1961 on the grounds that 
she had no insurable interest and that 
she had stated in the proposal that she 
was literate and did not observe pardah, 
which statements had been proved to be 
incorrect, The suit was resisted by the 
Life Insurance Corporation. the succes- 
sor-in-interest of the Bharat Insurance 
Co. Ltd., also on the ground that she was 
suffering from diabetes which fact she 
had not disclosed; the finding on this 
question of fact was in favour of the 
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3. The most important question 
for consideration, it seems to us, is 
whether Smt, Chawli Devi had an insur- 
able interest in the policy. It has been 
stated by the plaintiff (P. W. 6) that the 
premiums due in respect of insurance 
policies had been paid out of the funds 
of Smt, Chawli Devi and necessary en« 
tries were made in the books of the firm 
of Mehtab Rai Suraj Bhan. the Joint 
Hindu Family firm of which she was a 
member. Copies of the Khata of Smt, 
Chawli Devi in the said firm relating to 
the years 1954-55, 1955-56, 1956-57 and 
1957-58 were filed and marked as Ex. 
P. W. 6/1 (The translation has been print~ 
ed at pages 83 and 84). It is seen from 
the said translation that a sum of Rupees 
3,254-15-0, as in the year 1957-58. had 
been carried over from, previous year in 
the Khata as a debit against Smt, Chawli 
Devi. Though the Rokar had not been 
filed and details had not been fully elicit- 
ed from P, W, 6. it had been elicited in 
his re-examination as follows: 


“The above premiums of Shrimati 
Chawli Devi paid by me were debited to 
her account in the books of Mehtab Rai 
Suraj Bhan.” 


No further question was put thereafter 
to P. W. 6 by the insurer. 


4. Shri J. P, Aggarwal. learned 
counsel for the Life Insurance Corpora- 
tion of India, contends that this statement 
should not have been elicited in re-ex- 
amination and this having been elicited 
in re-examination he had no further op- 
portunity of cross-examinining the wit- 
ness. It does not appear from the record 
that any objection was taken to the said 
question which was thus elicited in the 
re-examination. Section 138 of the 
Indian Evidence Act provides that the 
re-axamination shall be directed to the 
explanation of matters referred to in 
cross-examination. and if new matter is, 
by permission of the Court. noticed in 
re-examination. the adverse party may 
further cross-exgmine upon that matter. 
It is necessary in this context to refer to 
the evidence given by the plaintiff both 
in chief-examination and in cross-exae- 
mination. He had simply stated in chief- 
examination that Smt. Chawli Devi was 
insured with Indian Mutual Life Assu- 
rance Company (a different company) for 
Rs, 7,500/- in the shape of two policies 
of Rs. 5,000/- and Rs, 2,500/-. These 
policies were taken in 1953. The suit 
policy was taken by her in 1955 of her 
own accord and not at the plaintiff’s in 
stance, He stated in cross-examination 
that the annual premium for the policy 
of 1954 was Rs. 554/8/-. The premium 
for the policies of 1953 was paid on be« 
half of the plaintiff from out of her ac- 
count with the firm Mehtab Rai Suraj 
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Bhan. The premium receipts in regard 
to those policies were filed with the in= 
eome-tax authorities. For the policy in 
dispute. a cheque of Rs. 500/- was initiale 
ly given. It was signed by P, W. 6 and 
drawn against his account in the bank 
in question. After the proposal was ace 
cepted by the insurer he paid Rs, 128/5/ 
in cash for the suit policy, The second 
premium was also paid by him. in cash. 
But these premium receipts also were 
with the income-tax authorities. 

5. The plaintiff was adopted by 
Smt, Chawli Devi’s husband in 1942 and 
her husband died in 1950. Smt. Chawli 
Devi took out the insurance policies only 
after her husband’s death. In the backe 
ground of the above answers the answer 
extracted above was elicited In re-ex= 
amination. Though the ledger was pro- 
duced the Rokar was not produced, In 
the first place it is seen that the ques 
tion was allowed to be put in re-examina= 
tion. What is more important is that no 
objection was taken to the said answer 
being elicited in re-examination, Even 
if it was a fresh matter the Court must 
be deemed to have permitted the said 
question when it recorded the said answer 
especially In the absence of any objection, 
It was the duty of the counsel, who ap- 
peared for the Life Insurance Corpora- 
tion of India, if he wanted fo contes? 
the abovesaid statement to have put fure 
ther questions to him. was not 
done, There is no evidence contra. On 
the basis of the said statement of P, W, 6 
it must be taken fo be established that 
the premiums were paid out of the funds 
of Smt. Chawli Devi though the pay- 
ments were made by or on behalf of the 
plaintiff and corresponding entries were 
also made in the accounts of Mehtab Ral 
Suraj Bhan. 


6. The learned subordinate Judge 
has completely ignored these aspects but 
has criticised the plaintiff for not 
producing the Rokar especially when 
the same was not even directed to 
be produced and went to the ex- 
tent of drawing an adverse inference 
against the plaintiff from such non-pro= 
duction. To say the least this criticism 
seems neither justified mor even fair to 
the plaintiff. 


to us con g the above entries and 
two extracts were taken af our instance, 
There is o sufficient guarantee con~ 
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duced before us at our direction by Shri 
Sultan Singh, This was to fully ensure 
the truth of the above statement of the 
plaintiff which is by itself legal cvidence. 
Since a public autonomous body like the 
Life Insurance Corporation of India is in= 
volved we only wanted to make sure of 
this factual position; ig-Is to be had in 
the shape of the following observations 
In the assessmen? order of the Income« 
tax Officer, Addl, B-VIII District, New 
Delhi dated 3-9-1958, 


“Assessed as per I. T, 80. Issue dew 
mend notice and challan. Allow rebate 
on LIP as per rules. The assessee has 
also claimed rebate in respect of premium 
paid on the life of Smt, Chawli Devi, she 
being a widow of the deceased Karta, No 
rebate is allowable on this amount as she 
has not been shown as a member of 
U, F, in part 3 (a) of the return,” _ 
If no rebate was allowed it was for the 
technical reason that she had not been 
shown as a member of H, U. F. in 
Part 3(a) of the return, But as a matter 
of substance there is hardly any doubt 
about the rebate having been claimed in 
respect of the premiums paid on behali 
of Smt, Chawli Devi for the suit policy. 


8 We directed Shri Sultan Singh 
fo place a copy of the Assessment 
Order along with certified extracts from 
the relevant accounts of the original ene 
tries of the accounts which were shown 
to us during the hearing as desired by 

hri J. P, Aggarwal himself. This was 
accordingly done by means of an applica= 
tion, After the conclusion of the hearing, 
however. Shri S, FP. Aggarwal, who was 
appearing along with Shri J. P. Aggarwal 
for the insurer, mentioned to us that he 
wanted to file a reply to the said appli- 
cation. In the said reply averments have 
been made which do not even correctly 
set out the fact that the above documents 
were filed at the request of Shri J, P. 
Aggarwal himself who wanted to see the 
original accounts to satisfy himself about 
the correctness of those entries. No ex- 
planation has been given even fn the said 
affidavit concerning the absence of any 
further questioning of P. W. 6 when he 
had made the said statement in re-ex= 
amination. It has nof even been stated 
that the abovesaid question in re-examing- 
tion was objected to. The criticism tha? 
reference to the entries showing payment 
of premiums by Smt. Chawl? Devi ap- 
pearing in the accounts is by way of an 
afterthought is not correct, There fis no 
substance in the contention set out in 
reply that the plaintiff should be cross 
examined further with reference fo these 
documents. If we wanted to see the ori- 
ginal accounts (true -extracts of which 
have been filed now} it was only to satisfy 
ourselves whether details of the entries 
regarding payment of the insurance pre= 
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miums had been given in the accounts 
and whether the sum of Rs. 3254/15/ 
which is carried over from the previous 
years in the year 1957-58 (printed page 
84) tallied with the entries as they actual- 
ty appeared fn the accounts. e was 
done at the fnstance of Shri J, P, Aggar= 
wal who wanted us to be` satisfied (and 
also to satisfy himself) about the faci 
whether the details are mentioned. whe= 
fher the figures tallied and whether they 
ate supported by anything in the Income= 

Assessment Order. The Order is 


received as additional evidence and mark= 


ed Ex, A. Though the said Order alone 
fs a sufficient guarantee of the truth of 
the insurance premiums for the policy 
having been paid out of the funds of 
Smt. Chawli Devi. the copies of the ac- 
counts are also marked as Ex, B because 
the figures entered therein tally with the 
Khata already produced in respect of 
which P. W. 6 had already spoken during 
the course of his evidence, C, M. 442 of 
_ 41972 is allowed. 


9. The figures given in the Ledger 
are also seen to tally to the Paisa. It is 
worth recalling that a sum of. Rs. 3,254/= 
15/0 is the figure which was carried over 

previous years in the year 
1957-58, The first premium was Rupees 
628/5/ and for the second year also it was 
of a similar amount making a total of 
Rs, +1256/10/=. The premium paid for the 
Indian Mutual Life Assurance Company 
Es Rs, 1,998/5/~ and this gives us a grand 
fotal of Rs. 3254/15/=, a figure which was 
carried overinthekhata of Smt. Chawli 
Devi (printed page 84) for the year 1957= 
58, The statement made by the plaintiff 
re-examination that payment for 
the insurance premiums for the above 
policies were debited to the accounts of 
the joint family in the Khata of 
‘Smt. Chawli Devi is thus s fap to be fully 
substantiated. We wish to make it clear 
that if we required the plaintiff/appellant 
fo produce the assessment order and the 
original Rokar (the extracts from which 
have been translated and filed) it was 
only to be doubly assured in this regard. 
The said statement of the plaintiff being 
egal evidence and the cross-examination 
not even being directed in respect of if 
there is no legal Impediment in a 
upon that evidence alone even without 
any additional material in this regard, 


10, In this view. if the policy was 
faken in the name of Smt. Chawli Devi 
and the premiums were paid out of her 
funds. there could be no question of Smt, 
Chawli Devi or even the plaintiff not 
having any insurable interest in the said 
policy. 

11, Even fn the view that ad- 
vances had been made to Smt, Chawli 
Devi. a member of the Joint Hindu 
Family firm, for the purpose of effecting 
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her insurance policy she alone and not 
the firm would be entitled to the benefits 
of the policy. This was so held by a 
Division Bench of the Madras High Court 
fin Bengal Insurance and Real Property 
Co, Ltd. v. Velayammal. (AIR 1937 Mad 
571}. It was held in that case that a pro- 
fit made by a member of a joint family 
from the enjoyment of joint property 
without detriment to it is his separate 
self-acquired property. When money is 
given to a member of a family by the 
manager from family funds to be spent 
by him for his own personal use, any 
profit made by such member from such 
money is not a family acquisition but it 
is the separate self-acquired property of 
such member, In the present case, how- 
ever. the said policy is not claimed to be 
a family asset, Even then it would help 
only the plaintiff, The insurance com- 
pany alone has now raised question of 
insurable interest, In no view of the 
matter. therefore. the insurer can con- 
tend that there was no insurable interest. 


12. ‘The further question for con- 
sideration is whether the suit policy has 
become vitiated by reason of any mis- 
representation made by Smt, Chawli Devi 
on a material matter. The learned Sub- 
ordinate Judge has found that the policy 
was vitiated by reason of the two state« 
ments of Smt. wli Devi concerning 
literacy and pardah being found to be 
fncorrect: the finding. however, was in 
the plaintiff's favour concerning the plea 
of the Life Insurance Corporation that 
she was suffering from diabetes, On this 
aspect the learned Subordinate Judge has 
not even paid any attention to Section 45 
of the Insurance Act, 1938 which reads 
as follows: 

“45. Policy not to be called in ques- 
tion on ground of mis-statement after two 
years. No policy of life insurance effect- 
ed ore the commencement of this Act 
shall after the expiry of two years from 
the date of commencement of this Act 
and no policy of life insurance effected 
after the coming into force of this Act 
shall. after the expiry of two years from 
the date on which it was effected, be 
called in question by an insurer on the 
ground that a statement made in the 
proposal for Insurance or in any report of 
a medical officer, or referee, or friend of 
the insured. or In any other document 
leading to the issue of Fiabe policy. was 
inaccurate or false. unless the insurer 
shows that such statement was on a mate- 


rial matter or suppressed facts which ff 
‘was material to disclose and that it was 
fraudulently made by the policy-holder 
and that the policy-holder knew _at the 
time of making it that the statement was 


faise or that it suppressed facts which if 


was material to disclose.” 
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The words underlined were substituted 
by Act 13 of 1941 and the amendment 
came into effect from 1-9-1950. The 
significance of Section 45 was brought out 
by the Supreme Court in Mithoolal Nayak 
v. Life Insurance Corpn, of India, (AIR 
1962 SC 814). It was pointed out that 
the period of 2 years prescribed in Sec- 
tion 45 has to be calculated from the date 
on which the policy was originally effect 
ed. When the claim is repudiated by the 
fnsurer after the expiry of the 2 year 
period three conditions are necessary for 
Section 45 to apply— 


(a) that statement must be on a 
material matter or must suppress facts 
which it was material to disclose, 

(b) the suppression must be fraudu- 
lently made by the policy-holder. and 

(c) the policy-holder must have 
known at the time of making the state- 
ment that it was false or that it sup- 
pressed facts which it was material to 
disclose, . 


In that case the question arose concern- 
ing revival of a lapsed policy. The 
policy had been issued on 13-3-1945 and 
it was to come into effect from 15-1- 
1945. The claim was repudiated by the 
insurer only on 10-10-1947 after the ex- 
piry of 2 years. The insured had died 
in November. 1946. On account of the 
policy having been repudiated more than 
two years after its commencement the 
Supreme Court invoked Section 45 and 
also discussed the conditions necessary 
for complying with the said Section. It 
fs not necessary, therefore. that the 
insured should have been alive for two 
years after the policy was effected. Sec- 
-tion 45 would, therefore. apply to every 
ease where repudiation is made more 
than 2 years from the date on which 
the policy is effected irrespective of 
whether: the insured died before the ex- 
piry of the seid 2 years or not. 


13. The abovesaid decision was 
followed by a decision of a Division 
Bench of the Madras High Court in Life 
Insurance Corpn. of India v. Janaki 
Ammal, (AIR 1968 Mad 324), In that 
case the policy-holder had taken the 
policy on 18-2-1954 and had died on 
18-8-1955 within two years of the taking 
of the policy. The liability on the 
policy was repudiated by the Life Insu- 
rance Corporation only on 10-8-1959, 
more than two years after the date of 
the policy. It was held that the case 
was governed by the principles indi- 
cated by the Supreme Court in the above 
case and that the burden lay on the in- 
surer to prove that the above-said con- 
ditions were present. 


14. In dealing with a case aris- 
ing under Section 45 of the Act no 
material assistance can be derived from 
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the English cases or even the cases de- 
cided in India prior to Section 45 being 
placed on the statute book about the 
kind of misrepresentation or suppression 
which vitiates an. insurance policy. The 
learned Subordinate Judge. while dise 
cussing a few decided cases on the sube- 
fect, has not kept in mind the nature 
of the change introduced by Section 45 
of the Act. Every insurance contract is 
mo doubt a contract Uberrima fide. But 
when the insurer challenges the con- 
¢ract of insurance only after the expiry 
of two years of its being effected he 
cannot seek to avoid the policy except 
when there is any false statement or 


suppression concerning a “material 
matter.” In other words, it is not every 


false statement or suppression that can 
ipso facto enable the insurer to avoid 
the policy when it is repudiated after 
the expiry of two years from the date 
of the insurance contract being effected; 
after the expiry of two years the three 
necessary conditions, as explained by 
the Supreme Court. must be established. 


15. We have not been persuaded 
that any statement concerning the lite- 
racy of the insured or observing pardah! 
was “material” within the meaning of 
Section 45 of the Act. Nothing has 
been placed on record for us to hold 
that the statement concerning the above 
two aspects are “material” within the 
meaning of Section 45 of the Act. The 
insured had signed her name in Hindi, 
she was not a marks-woman, she was 
at least able to sign her name which 
might by itself probably take her af 
least slightly above the standard of ab= 
solute illiteracy; but then there are seve= 
ral shades of semi-literacy. We have 
not been told that what material bear- 
ing this has on an insurance policy. 
Even respecting Pardah there are seve- 
ral variations; a person completely 
covering herself or the Sari alone cover~ 
ing her head wholly or one partially ete. 
There is no question here of any iden- 
tity of the insured, it is not stated that 
the insurance policy had not been ef- 
fected by Smt, Chawli Devi, but by a 
different person. We have not been told 
how, assuming she was observing pardah 
to any extent, it was material. We have 
seen how it is mot enough. when the 
insurer seeks to avoid the policy more 
than two years after it was effected to 
merely show that there has been some 
false statement. however immaterial. 


__16. We are, therefore. only left - 
with the question regarding whether the 
insured was suffering from diabetes. On 
this question the finding of the learned 
Subordinate Judge. with. which we are 
in complete agreement, is against the 
insurer. Shri K. Sardana, a Claims 
Inspector of the Bharat Insurance Com= 
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pany between 1943 and 1957, claimed to 
have conducted an investigation concern- 
Ing the death of Smt, Chawli Devi. He 
contacted Dr. R. V. Singh. who has 
been examined as D. W, 2 and obtained 
a certificate from him, On 8-4-1957 Dr. 
Singh had stated in his certificate 
(Ex, D-4 printed page 112) that Smt. 
Chawli Devi had been going to him for 
treatment since 1952. She went to him 
fn 1952 and 1953 for fever or cough once 
or twice a year but in 1954 she went to 
him complaining of weakness and fre- 
quency of urination. Her urine was 
examined by some pathologist (not dis- 
closed). Since she had sugar in her 
urine he advised Insulin 40 units per 
day. He went to the extent of stating 
that 2-3% sugar in her urine was 
moticed; she had been going to him up 
to March, 1955, but only for cough, 
fever etc, She never took treatment for 
more than 3/4 days when she became all 
right. He did mot attend on her during 
her last illness. 

17. Dr. Singh issued another cer= 
tificate on 18-4-1957 (Ex, D-3. printed 
page (111)) as follows:— 

“She attended my dispensary for 
fever and cough in 1952 and ‘53 on 16-8- 
1952 and 17-8-1952, Again, on 12-5-1952 
and 14-5-1953 for the same trouble. 
Then she attended on 6-1-1955 for weak- 
mess and fever. She was given medi- 

tine on 7-1-1955, 9-1-1955, 13-1-1955, 
15-1-1955, 16-1-1955, when she was cur- 
ed. On 31-8-1955 she again came for 
treatment, This time she was given in- 
fections, mix, & Tab. on 31-8-1955 and 
1-9-1955. On ooz and 4-9-1955 she 
was put on tablets and mixture. She 
was advised Urine Test when it was 
verified for sugar and she took Insulin 
40 units (as far as I remember). On 
6-9-1955 and 7-9-1955 when she discon- 
tinued and started taking Insulin etc, af 
home by some other men. She was ad- 
vised „to continue insulin for pretty. long 
time.” 


D. W. 3 had stated in cross-examination 
as follows. 


“I saw the record of Dr, Singh on 
or about 18th April, when he gave 
Ext. D-3 to me. In the record with 
Dr. Singh, the name of the plaintiffs 
mother was there. The nature of medi- 
cine given was also stated therein —the 
giving of mixture, tablets. or insulin in- 
fiection. As far as I remember it was re- 
corded therein, ‘Daulat Ram’s mother 
Jogiwara Delhi’, I verified earlier and 
found that the contents of the reports 
Exs, D-3 and D-4 were correct”, 

(Emphasis added) 
But then he we flatly contradicted on 
this aspect by D. W. 2 who stated as 
follows 8 
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entry under date 12-5- 1953 
eas Tho at Devi — Rs, 1/8/-. The 
entry under date 14-53-1953 rad ‘Chawli 
Devi. As/15/-. The entry under date 
7-1-1955 reads ‘Chawli Devi — Rs, 1/8/-. 
Same is entry under date 9-1-1955. The 
entry under date 13-1-1955 reads ‘Chawli 
Devi 1/11/<. Same is the entry under 
date 15-1-1955 and 16-1-1956. The en- 
fry under date 31-8-1955 reads ‘Chawli 
Devi — Rs, 5/8/-’. The entries under 
date 31-8-1955 are recorded on the 
page pasted at the back of the note book 
cover. The statements in Exts. D-3, D-4 
reg, the nature of ailments for which, I 
treated Mst, Chawli were being record- 
ed by me in Exs, D-3 and D-4 on the 
basis of my memory only.” 

The entry dated 31-8-1955 in respect of 
Rs. 5/8/- was seen to be on a page past- 
ed at ae back of the cover of the regis- 
ter. The learned Subordinate Judge ob- 
served that this itself made the entry 
very suspidoua an doubtful. especially 
when D. W. d himself admitted in 
ko ceonialan. that the facts stated 
by him in the certificate (Ex, D-4) were 
given by him from memory and has not 
got from any record. His memory in 
respect of other patients was tested in 
eross-examination; the learned Subor- 
dinate Judge has rightly observed that 

memory had failed miserably in 
those cases. Even Exs. D-3 and D-4 
were got typed by a typist. It was not 
even explained how D, W. 2 came in 
possession of those typed copies; he had 
no typist with him. The learned Sub- 
ordinate Judge i commented upon the 
evidence pertaining to the preparation 
and procuring of the certificates as be- 
suspicious, We are lete $ with a feel- 

g that these (even oe = statement 
Ex. D-1/A got ready by P, 6) were 
got ready by D. W. 3 nii It is 
surprising in the extreme how D. W. 2 
could bring himself to mention, more 


- than two shige after he claims to have 


treated Smt. Chawli Devi, the actual 
drug he injected into her without even 
having any record before him showing 
what drug was administered. He was 
able to say that he gave an injection 
only froin the entry concerning the in- 
jection giyen to her. Ex.. D-4 reads as 
if the urine was tested in 1954; this 
was mentioned as SHEE a 1955 in 
the later certificate (Ex, D-3) It is 
common knowledge that any diabetic 
would have to take Insulin for a pro- 
longed period of time and that two or 
three injections would hardly be enough, 
There is no report of any pathologist 
mor does any entry pertaining to Smt. 
Chawli Devi refer to the content of the 
pathologist's report showing that her 
urine was examined and that it contain- 
ed sugar. General practitioners of medi- 
cine have facilities for at least testing 
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urine themselves with a view to ad=- 
ministering Insulin injentions and vary 
the dosage according to the quantity of 
sugar present in the sample of urine. 
Judicial notice may be taken of the fact 
that general practitioners do not have 
to depend on a pathologist every time 
they give Insulin Injections which have 
to be teken regularly ff diabetes is to 
= po under control by administering 
su 


18. D. W. 2 did not say that he 
ever told Smt, Chawli Devi about there 
being sugar in the sample of her urine. 
He only stated that he had prescribed 

ulin injections; the had not stated 
that he explained to her the kind of 
drug he was giving her or that she was 
suffering from diabetes. It fis not his 
version that he advised or got done any 
Glucose tolerance test in order to come 
to a reliable diagnosis, It is common 
knowledge that mere occasional pre- 
sence of sugar în the urine or the ab- 
sence of it could not by itself Indicate 
that either the patient was or was nof 
suffering from diabetes, for this might 
even depend upon the renal threshold 
of the patient. It is however. needless 
to be detained further by this aspect, 
because we are thoroughly  wun-impres< 
sed by the evidence of D. Ws, 2 and 3; 
we are in agreement with the learned 
Subordinate Judge that thefr evidence 
cannot be safely accepted. Nor is it 
discuss at any length the 


who had been seeing Smt. “Chawli Devi 
for about 6 or 7 years. She was having 
normal health prior to her having an 
attack of paralysis. sometime prior to 
her death. The prescriptions given have 
also been filed; in one of them (Ex. D-1/2) 
she had been. prescribed (intravenous) 
Glucose injections which were not 

ly if she had diabetes, particularly with~ 
out measures being taken at the same 
time to control the sugar in her blood. 
P. W. 4 was positive that she did no? 
suffer from diabetes. She had an ace 
cident shortly prior to her death, 


19. It seems a pity that this 

im has been resisted in this manner 
by the insurer. While it is the duty of 
the insurer to expose the falsity fin state- 
ments made by the insured care has vef 
to be taken to refrain from contesting 
a claim on untenable grounds. On the 
materials placed on record and what 
D. W. 2 had before him there ig nothing 
to suggest that the insured In this case 
was suffering from diabetes. It was aed- 
mitted by D. W, 2 that he is now on 
the panel of doctors of the Life Insur~ 
ance Corporation of India and that he 
was not on the said panel when he had 
issued .the said certificate. The learned 
Subordinate Judge has commented on 
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this fact and was led fo disbelieve his 
evidence on the ground that he had 
come forward with such evidence to de- 
feat the claim, based on the insurance 
policy. in order to get himself included 
in the panel of doctors i in the L. I. C. This 
mae be a harsh view to take but by. 
the kind of evidence D. w gave, even 
without being supported by his own Te= 
cord and es a matter of mere recollec- 
tion that the insured was suffering from 
diabetes, he easily lent himself to such 
a charge | made against We 
pes however, concerned only with whe- 
ther it has been proved by the ance 
that the insured was suffering from 
betes. that she knew that she was sufe 
fering from diabetes and had still sup= 
pressed the said information falsely from 
the Company, The burden to prove all 
these facts lay very heavily on the in- 
surer when the policy was not challeng- 
ed within two years after it had been 
effected; the said burden hag not been 
discharged, Jt is meedless to point out 
that the public interest. which is served 
by inducing more and more persons 
coming forward to insure their lives, 
should not be defeated by the feeling 
that fs likely to be generated by this 
kind of a defence that claims based on 
insurance policies will be sought to be 
defeated by procuring even unreliable 
ony. 

20. The judgment and decree of 
the learned Subordinate Judge ïs sef 
aside and the Plaintift/appeliant's suit fs 
decreed with costs both in the Court 


and in Court, as paved ee The 
appeal fs accepted oe 
ppeal allowed, 


< 
: 





(AIR 1973 DELHI 186 (V 60 C 55) ss! 
V. S. DESHPANDE AND B, C. i 
MISRA, JJ. 
~ Phiraya Lal Kapur, Appellant v, 
Jia Rani and another, Respondents, 

R. F. A. No. 88-D ord 1962, D/- m 
1972. against order of M, L. a, 
Sub J, ist Class. Delhi, D}- 99-12-1961. 

Index Note:— (A) Specifice Relief 
Act (1963), Sections 6 and 5 — Suit for 
possession on basis of possessory title — 
Lecus standi — Possession is heritable 
-— Heirs can sue. (X-Ref:— T. P. Act, 
Section 416) (X-Ref :— Limitation Act 
(1963). Arts. 64 and 65). 

Brief Note:— (A) A possessory title 
Is good against every one who does nof 
have a better one. Possession is a herfs 
table and transferable right, 

(Paras 10, 12] 


A tenant holding over has got a 
possessory title in his favour which is 
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valid against all the world except the 
true owner and the interest in posses- 
sion being heritable his heirs can sue 
for possession on the basis of possessory 
title. (Case law discussed). 

(Paras 9, 11,12} 

Index Note:— (B) Civil P. C.. S. 2 
(12) and ©. 20, R. 12 — Mesne profits —— 
Assessment of, 

Brief Note:— (B} The criterion for 
calculation of mesne profits is the profits 
which the person in wrongful possession 
actually received or might with ordi- 
mary ence have received from the 
property together with interest on such 
profits, and not what the original clai- 
mant loses by his exclusion from the 
property. AIR 1972 Delhi 11, Relied on. 


: (Para 14) 

Cases Referred: Chronological Paras 

AIR 1972 Delhi 11, Rattan Lal v 

~ Girdhari Lal eee: 

{1972) 1972 Ren. C. R, 64 = ILR 
(1972) & Delhi 469, Hindusthan 
a Factory v. Rajinder 5 

#971 Tax LR 1485 = W, T. 


R. 

No, 4 of 1968, D/~ 19-4-1971 

(Delhi), Commr. of Wealth Tax " 

v. Avtar Mohan Singh 9 
AIR 1968 SC 1165 = (1968) 3 

SCR ee Nair Service Society 

Ltd. v. C, Alexander 
AIR 1952 oo 314 = ILR (1951) 

30 Pat 1007, Govind Dutta v. 

Jaganarain Dutta 0 

Bhagwat Deval. for Appellants: 
\Vilay Kishan and S. N. Chopra and R. L 
Roshan, for Respondents. 
yV. S. DESHPANDE, J.:— A large 

plot of land measuring 1304 square yards 
was leased out by the Delhi Improve- 
ment Trust at the rate of Rs. 5/- per 
00 square yards per month fo Messrs 
Shanti Parkash Bishan Singh fin 1944. 
The lessees between themselves seem 
fo have divided the plot and occupied 
separate halves of if, The lease was 
cancelled in 1944. A suit for ejectment 
and recovery of arrears of rent was filed 
by the Improvement Trust against Shanti 
Parkash and Bishan Singh and was de= 
ereed on 29-5-1946. The decree for 
ejectment was not, however. actually ex: 
ecuted and the judgment-debtors con- 
tinued in actual possession. Shanti) Pare 
kash died on 12-5-1950. Jia Rani, his 
daughter was his legal representative. 
Out of the Jand in the possession of 
Shanti Parkash some area was in the 
possession of one Ladha Ram. After the 
death of Shanti Parkash. Jia Rani 
brought Suit No. 162 of 195I for eject- 
ment and recovery of arrears of ren? 
against dha Ram on the basis of 
tenancy. That suit was. however, dis< 
missed on 2-6-1953 on the ground thai 
the tenancy had not been proved, An ap= 
plication for permission to sue în forma 


8, 12 


F. L, Kapur v, Jia Rani (V. S, Deshpande J.} 


[Prs, 1-5] Delhi 187 


pauperis against Ladha Ram, Phiraya 

l and Jagan Nath was thereafter made 
by Jia Rani on d-2-1954 under 
Order XXXIII, Rules I and 2, Civil Pro» 
eedure Code for the possession of an area 
of about 110 square yards in the occupa» 
tion of the defendants out of the half 
of the bigger plot which was in posses- 
sion of Shanti Parkash as a_lessee of 
the Improvement Trust, Jia Rani claim- 
ed the right to sue for possession as the 
legal representative of Shanti Parkash, 
She claimed damages for use and oc- 
eupation af the rate of Rs, 100/- per 
month for three years, namely, from 
[-2-1951 to 1-2-1954. She was eventual- 
ly allowed to sue In forma pauperis and 
ee was registered as Suit No, 338 
OT s 


2. The suif was defended mainly 
on the ground that the site in dispute 
‘was a part of the land belonging to the 
Delhi Improvement ‘Trust who alone 
could demand possession thereof from the 
eas so The grant of lease of this 
land by the Improvement ‘Trust to 
Shanti Parkash was denied. Alternative» 
ly, the said lease had come to an end 
and neither Shanti Parkash nor his 
daughter Jia Rani had, therefore, any 
locus standi to sue the defendants for 
possession and damages for use and oc» 
ecupation. The suit was also said to 
have been barred by res judicata by the 
decision inter partes in Suit No, 162 of 
951 referred to above. 


3. The trial Court found that the 
sult was not barred by res judicata in- 
asmuch as p the previous suit Jia Ran! 
had based her claim on tenancy while 
fn the present suit she based her claim 
on possessory title independent of any 
tenancy. The trial Court further held 
that Jia Reni was the legal heir of 
Shanti Parkash and had possessory title 
to the site in dispute. The defendants 
were sheer trespassers. They could not 
resist the suit even though the owner- 
ship .of the site had vested in the Delhi 
Improvement Trust. The trial Court also 
decreed ca ap a for use and occupation 
at the rate of Rs, 5f- per 100 square 
yards per month, 


&e Thea defendants have appealed 
agains? the above decision and the 
plaintiff has filed cross-objections cleim- 
ing enhancement of damages for use and 
occupation, 


5. The only. questions for deci- 
sion arising out of the arguments in this 
appeal and the crossecbijections are, 
however. as followss— 

(1) is Jia Rani respondent entitled 
to possession and damages for use and 
aad occupation against the appellants? 
an 


(2} IE so, at what rate? 
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6. The lease granted by the Delhi 
Improvement Trust to Shanti Parkash 
and Bishan Singh came to an end when 
a decree for ejectment in favour of the 
Improvement Trust was passed against 
Shanti Parkash and Bishan Singh. Their 
possession over the whole of the plot 
which had been formerly leased to them 
was in the capacity of tenants holding 
over within the principle underlying 
Section 116 of the Transfer of Property 
Act. As the ex-landlord did not assent 
to their continuing in possession, ithe 
tenancy was not renewed in favour of 
the ex-tenants. As against the ex-land- 
lord, therefore, the possession of the 
ex-tenants was unauthorised. (Hindus- 
tan Housing Factory v. Rajinder Singh, 
Civil Revision 188-D of 1964 decided by 
a Division Bench of this Court on 17-11~ 
1971 reported in 1972 Ren CR 64 (Delhi) ). 
Nevertheless even the ex-landlord could 
obtain possession of this land from the 
ex-lessees only by executing the decree 
for ejectment against them according to 
law. As this was never done the ex- 
lessees continued to be In possession of 
the land. 

T. What was the nature of their 
possession? They clearly had no legal 
title such as of ownership or of lessees 
to the land, But in the English common 
law. possession has always been regard- 
ed as a good title of right against any 
one who cannot show a better one. As ob- 
served by Salmond in his “Jurisprud~ 
ence”. Ninth Edition, page 408. “a 
wrongful possessor has the rights of an 
owner with repect of all persons except 
earlier possessors and except the true 
owner himself”. This theory was ad- 
opted in Indian Law and embodied in 
Section 8 of the Specific Relief Act, 1877 
now succeeded by Section 5 of the Speci- 
fic Relief Act, 1963. As distinguished 
from Section 9 of the old Specific Re- 
lief Act and Section 6 of the new one, 
suits under Section 8 of the old Act and 
Section 5 of the new Act could be filed 
on the basis of title by owners as well 
as non-owners, In respect of owners, 
this remedy could be said to be proprie~ 
tary while in respect of non-owners the 
remedy could be viewed as _possessory. 
In the European civil law following the 
Roman law this distinction is well known 
and is expressed by the contrasted terms 
petitorium (a proprietary suit) and posa 
sessorium (a possessory suit). This dup- 
lication of remedies was. however, avoid- 
ed in the English and the Indian Law by 
the operation of the following three 
rules :— 

(1) Prior possession is prima facie 
proof of title. In a suit for possession 
based on title, the plaintiff need do 
nothing more than prove that he had an 
older possession than that of the defen 
dant. The law will then presume from 
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this prior possession a better title in the 
plaintiff according to the maxim qui 
prior est tempore potior est jure, (com 
pare Section 110 of the Evidence Act). 
(2) A defendant is always at liberty 
fo rebut this presumption by proving 
that the better title is in himself, and 
(3) A defendant is not allowed to 
set up the defence of jus tertii, as it is 
called; that is to say, he will not be 
heard to allege, as against the plaintifi’s 
claim, that neither the plaintiff nor the 
defendant. but some third person. is the 
true owner. The principle is 
_ “Let every man come and defend 
his own title. As between A and B the 
right of C is irrelevant”, 


8 In this analysis of the legal 
Position, we are supported by the deci- 
sion of the Supreme Court in Nair Ser- 
vice Society Lid, v. K. C. Alexander, AIR 
1968 SC 1165. 

9. As distinquished from the title 
of an owner, the title of a person which 
is based purely on prior possession may 

e called a possessory title. 

sion itself is a fluid concept, 
varies with the nature of the remedies 
with which it is associated and the 
manner in which they are developed. 
Originally possession was regarded as a 
relation of fact between a person and 
the thing possessed by him. When. how-~ 
ever, a person who had prior possession 
was able to sue another person who wa 
in present possession but whose posses- 
sion was subsequent to that of the plain- 
tiff, the purely physical element of pos- 
session became less important and the 
right of possession was recognised to 
exist even apart from ownership. 
concept of possession thus became more 
a question of right and less a matter of 
infra-juridical fact. (The Commr. of 
Wealth Tax v. Mrs. Avtar Mohan Singh, 
W, T. Ref. 4 of 1968 decided bv a Divi= 
sion Bench of this Court on 19-4-1971) 
= (1971 Tax LR 1485 (Delhi)). 

10. Once the nature of possession 
as a right in itself apart from owner- 
ship is recognised. it follows that such 
a right is capable of being inherited and 
transferred. This is the law according 
to the consensus of judicial decisions, We 
may refer only to one of them. namely, 
Govind Dutta v. Jagnarain Dutta. per 
Ramaswami and Sarjoo Prosad. JJ. (AIR 
1952 Pat 314). According to Section 306 
of the Indian Succession Act. 1935 also 
the right to sue of a person survives to 
and. against the executor or the adminis- 
trator of such a person except certain 
personal causes of action such as those 
based an defamation, assault, ete. 


IL In the present case. it is ad» 
mitted by the contesting defendant 
D, W. 6 Phiraya Lal that he occupied 
the site in dispute towards the end of 
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'the year 1950. He does not deny that 


be was a rank trespasser. His posses- 
sion of the site in suit was thus later 
while the possession of Shanti Parkesh 
and Jia Rani was a prior one. It was 
mot necessary that Jia Rani should have 
succeeded to the physical possession of 
the site in suit on the death of Shanti 
Parkash. As Shanti Parkash was in 
physical possession of the site in suit at 
some time. his right to possession de- 
volved on Jia Rani as a juristic right 
even though the physical possession of 
the site in suit may not have immediate- 
ly come to Jia Rani from Shanti Par- 
kash, Jia Rani had, therefore. the locus 
standi to sue the defendants for posses- 
sion on the basis of possessory title 

12. Shri Bhagwat Dayal, learned 
counsel for the appellants contended 
that the Delhi Improvement Trust and 
thereafter the Delhi Development Au- 
thority being the true owner of the land, 
Jia Rani had no right to sue. This con- 
tention fs untenable inasmuch as a pos= 
sessory title is good against everyone 
‘who does not have a better one as shown 
above on the basis of the juristic nature 
of possession and the Supreme Cour? 
decision in Nair Service Society’s case, 
(AIR 1968 SC 1165). 

13. In practice, the working out 
of the rights of possession of the true 
owner and of the prior possessor as 
against the subsequent possessor may, 
however, lead to some difficulty. For 
instance, a subsequent possessor may be 
faced simultaneously with separate claims 
mot only for possession but also for 
damages for use and occupation by the 
true owner as well as the prior posses- 
sor. ‘Two alternative solutions of 
difficulty may be envisaged. The pos- 
session from the subsequent possessor 
may be recovered either by the prior 
-possessor or by the true owner whoever 
manages to get it first by the legal pro- 
cess. The liability of the trespasser to 
hand over possession or to pay mesne 
profits to the holder of the possessory 
title or to the true owner is only one 
and indivisible. Once either of them 
recovers possession, the other will not 
be able to get it from the subsequent 
possessor (that is the trespasser). Alter~ 
natively, the subsequent possessor (that 
fs the trespasser) may persuade the 
Court for the consolidation of the sepa~ 
rate claims of possession by the prior 
possessor and the true owner or he may 
persuade the Court to join the prior pos- 
sessor as well as the true owner as par~ 
ties in one suit so that the Court may 
decide both the claims against the tres- 
passer in the same suit. The same will 
be true of separate claims by the prior 
possessor and the true owner against 
the trespasser for damages for use and 
occupation. The trespasser will not have 


P. L, Kapur v. Jia Rani (V. S. Deshpande J.) 


[Prs. 11-15] Delhi 189 


to pay damages for use and occupation 
to both the prior possessor and the true 
owner, Payment to either of them will 
be a sufficient defence to such a claim 
against him by the other, For, as against 
him both of them were entitled to make 
a claim. He cannot choose between them 
but is answerable to satisfy either of 
them who manages to make good his 
claim against the trespasser before the 
rival claimant does so. 

Question No, 2:— 


14. _ The claim in the suit by Jia 
Rani against the appellants was firstly 
for possession and secondly for damages 
for use and occupation of the site in suit 
wrongfully by the defendants appellants. 
When damages are claimed in respect of 
wrongful occupation of immovable pro- 
perty on the basis of the loss caused by 
the wrongful possession of the trespas- 
ser to the person entitled to the posses- 
sion of the immovable property. these 
damages are called “mesne profits”. The 
measure of mesne profits according to 








fs excluded from possession of immov- 
able property by a trespasser, it is no 
what the original claimant loses by such 
exclusion but what the person in wrong- 
ful possession gets or ought to have got 
out of the property which is the mea- 
sure of calculation of the mesne profits. 
(Rattan Lal v, Girdhari Lal, AIR 1972 
Delhi 11). This basis of damages for 


ed with possession of immovable pro- 
perty. Section 2 (12) and Order XX, 
Rule 12 of the Code of Civil Procedure 
apply only to the claims in respect of 
mesne profits but not to claims for dama- 
ges not connected with wrongful occu- 
pation of immovable property. The mea 
sure for the determination of th 
damages for use and occupation payable 
by the appellants to the respondent Jia’ 
Rani is, therefore. the profits which the 
appellants actually received or might 
with ordinary diligence have received 
from the property together with inte« 
rest on such profits, 


15. Jia Rani claimed mesne pro- 
fits at the rate of Rs. 100/- per 100 square 
yards per month. She has examined 
P. W. 6 Tirath Ram to show that the 
rent of 60 square yards of land was 
Rs, 55/~ (per month ?) and that the said 
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land was about 100 yards from the land 
in dispute. The learned trial Judge, 
however, was not impressed with the 
reliability of the evidence of Tirath Ram 
and we are not inclined to attach much 
importance to his evidence. On the 
other hand, the Chairman of the Delhi 
Improvement Trust gave a notice to the 
defendants on 18-6-1954 claiming da- 
mages for use and occupation for the 
period from 1-1-1952 to 31-5-1954 af 
the rate of Rs, 13.12.0 per 100 square 
yards per month, The Improvement 
Trust was established expressly for the 
purpose of owning land in Delhi and for 
controlling use of land in Delhi. The 
Improvement Trust was: the original 
lessor. The right to claim damages for 
use and occupation ultimately vests in 
the Trust. The notice given by the 
Chairman of the Improvement Trust to 
the appellants is. therefore. in the nature 
of an admission by the lessor regarding 
the amount of damages for use and oc 
cupation. It can, therefore. form a reli- 
able basis for the assessment of the 
damages even between the respondent 
and the appellants. The assessment is 
also made for the period 1952-1954 while 
the claim of Jia Rani was also for the 
period from 1951 to 1954. We are of 
the view. therefore, that damages for 
use and occupation should be awarded 
to Jia Rani against the defendants ap- 
pellants at this rate. So calculated on 
a site which is 110 square yards | 
area, the damages come to Rs. 544.50. 
In view of the definition of mesne pro- 
fits in Section 2 (12) of the Code of 
Civil Procedure, interest on this amont 
has also to be awarded to Jia Rani, As 

the possession of the defendants ap= 
vellants was without any right weet 
ever, we think, interest af Rs. 6 per 
cent. per annum should be awarded on 
this amount to Jia Rani. The interes# 
at this rate from ‘1951 to 1954 comes to 
Rs. 65.34, the total being Rs, 609.84. 
Interest at Rs. 4 per cent. per annum is 
also granted on this amount from the 
date of the suit till realisation, 


16. The appeal of the defendants 
is, therefore, dismissed and the cross- 
objections of the plaintiff respondent 
are partly allowed. The decree for pos- 
session in favour of the plaintiff ftes- 
pondent is confirmed while the decree 
for damages for use and occupation is 
modified by enhancing the amount to 
Rs, 609.84. The suff was brought 
by a minor in forma pauperis. The 
claim of the minor for damages for 
use and occupation, though esseni 
just. is being drastically reduced. Ta 
the circumstances, therefore, the ap- 
pellants shali pay the costs of the Tes- 
pondent %ncluding the . full Court-fee 
paid on the memorandum of cross-obiec- 
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tions. It need hardly be said that 

plaintiff respondent will be free to cl: 
damages for use and occupation for 
subsequent years at the appropr 
rates on the basis of the evidence 

may choose to give in such subsequ 
litigation. Our finding as to the rate 
damages for use and occupation is c 
fined to the years 1951 to 1954 only. 


17. <A copy of the decree in 
peal shall be sent to the Collector un 
O, XXXIII, R, 14, C. P, C, for aci 
to recover Court fees under O, XX3 


Rule 10, C., P, C. 
Appeal dismis 
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PRITAM SINGH SAFEER AND JAG 
SINGH, JJ, 

Parma Nand Ahuja, Appellant 
Satya Deo Ahuja and others, Rest 
dents. 

First Appeal No. 68-D of 1962 . 
C. M. No. 9 of we D- 3-1-1: 
against order of R. L, Lamba, Sub J.. 
Class, Delhi, D/. 25-10-1961. 

Index Note :— (A) Civil P, C. (1£ 
Order 23, Rule 1 — Where the plai 
claimed his share in his deceased fatl 
properties on the basis of a will 
alternatively under the Hindu law 
can at the initiation of the litigation 
andon his rights under the will and e 
to claim his share only under the Hi 
Law. (Par: 

Index Note :— (B) Displaced Per: 
(Compensation re Rehabilitation) 
(1954), Sections 9 and 36 — Where 
entire amount of compensation pay: 
to the plaintiff’s deceased father wag 
adjusted by the defendants as associ 
under Section 9 there would be no 
pute left before the authorities and < 
tion 36 would be no bar to a suit by 
plaintiff to recover his share. (Para 


Index Note:— (C) Civil P, C. (1$ 
Order 6. Rule 17 — When the plaini 
unambiguous no amendment to cla 
the claim can þe allowed more so w 
the proposed amendments are fo 
travelling beyond the subject matte 
controversy between the aa 

ara 


Index Note:—- (D) Hindu Succes 
Act (1956), Section 8 — Section 8 
plies {0 a male Hindu who dies witt 
leaving a valid wili effective in law 
he may die intestate in respect of tI 
of his properties which may not 
covered by the will and the devolw 
of those properties will be according 
Section 8& AIR 1946 PC 173, vee 

{rara 
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Cases Referred: Chronological Paras 
ATR 1946 PC 173 = 73 Ind App 

187, Duni Chand v. Mt. Anar- 

kali 17 


Bhagwat Dayal with K. L, Mehra, 
for Appellant; S. S. Chadha, for Res- 
pondents, ; 

SAFEER, J.:— This appeal is direct- 
ed against the decree dated the 25th of 
October, 1961, made by a Sub-Judge 
First Class Delhi the foundation whereof 
is the impugned judgment made on the 
same. date. 

2. _ The appellant. | Parmanand 
Ahuja. instituted a suit against his two 
step brothers, a step-sister and a stepe 
mother for obtaining through partition 
his share in the businesses and propere 
ties including the verified claims to come 
pensation which belonged to his deceased 
father Shri Lachhman Dass Ahuja. The 
plaintiff filed Schedules A. B. C and D 
eontaining the particulars of various 
properties. 

o B In Paragraph 10 of the plaint 
Gated the 26th of February. 1959, the 
plaintiff stated :— 

“10. That the said Shri Lachhman 
Dass Ahuja on 16th October, 1956, ex- 
ecuted his “will” according to which he 
bequeathed to the plaintiff 1/3rd share 
in the immovable properties mentioned 
is Schedule “A” 1. his 1/2 share in all 
the businesses including their all entire 
stocks assets, outstanding, goodwill, Im-~ 
port Quota Rights, benefits. interests, and 
liabilities existing on the date of his 
death. The remainder 2/3rd of the fm- 
movable properties items Nos, 1 to 3 in 
Schedule ‘A’ he bequeathed to defendant 
No. 3; and the remaining 1/2 share in 
all businesses mentioned in schedule “C” 
he bequeathed to defendants Nos. 1 and 
2 in equal shares, He bequeathed the 
‘properties mentioned in schedule ‘B’ to 
all the defendants.” 


The plaintiff proceeded fo state in para- 
graph 10-A of the plaint that regarding 
the verified compensation claims late 
father had devised that firstly an amount 
of Rs. 10,000/- shall be paid to the plain~ 
tiff and then out of the remainder a one- 
third share would be given to the plain~ 
tiff, and the two-third would go to his 
step-brothers. In paragraph 11 the plain= 
tiff asserted that he was entitled to his 
share in the properties mentioned in the 
four schedules, as devised by the said 
will, 

4. Paragraph 11-A of the plaint 
contains the first departure from the 
stand the plaintiff adopted_in paragraphs 
10. 10-A and 11 thereof. It is:— a 

*71-A. That on the other hand the 
plaintiff as son of the jate Shri Lachh- 
man Dass Ahuja is under the law entitl- 
ed to 1/5th share in the properties men 
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tioned in Schedules A, B. C and D, and 
P defendants are entitled to 1/5th share 


It is clear that the plaintiff deliberately 
elected to assert his rights under the 
Hindu Law in respect of the properties 
enumerated in Schedules A, B, C and D., 
Schedule B contained the particulars re- 
garding the verified claims on the basis 
whereof the plaintiff's late father was to 
receive compensation, 


5. Paragraph 13 of the plaint dis- 
closes that the plaintiff asserted that he 
was entitled to relief on the basis of the 
claim set up in para. Nos. 11 or 11-A of 
the plaint, A reference to those para~ 
graphs on the basis of an alleged will 
through the assertion contained in para- 
graph 11, it was claimed purely on the 
basis of the plaintiff's rights which he 
might have had under the Hindu Law in 
terms of the assertion contained in para- 
graph 11-A of the plaint. The plaintiff 
was trying to obtain relief whether the 
adjudication was to be on the basis of 
the will or in the alternative on the 
basis of the plaintiff's rights which he 
might have established. under the Hindu 
Law. Paragraph 14 deserves to he 
noticed in its entirety :— 

“14, That the plaintiff is as per and 
under the said ‘will’ entitled to Rupees 
10.000/~ out of the total compensation 
amount in the first instant and 1/8rd 
share out of its remainder and the de- 
fendants are not entitled to recover. re- 
ceive or realise more than 2/3rd of the 
remaining amount of compensation after 
the plaintiff has been paid Rs. 10,000/+ 
and 1/8rd of the amount of the compen~ 
sation of verified claims, but under the 
law the plaintiff is entitled to 1/5th share 
in this compensation amount and the de- 
fendants are collectively entitled to 4/5th 
share of the compensation amount of 
claims (mentioned in Annexure X). The 
plaintiff is entitled to secure a permanent 
fnjunction restraining the defendants 
from receiving, recovering and realising 
directly or indirectly. in any manner 
whatsoever, the amount of compensation 
more than 4/5th as their share as men 
tioned above.” 

6.° In the aforequoted paragraph 
the plaintiff set up alternative plea and’ 
claimed adjudication both under the will 
as well as under the Hindu Law. Para- 
graph 17 of the plaint. however, made a 
significant departure inasmuch as the 
plaintiff urged :— 


“17. That the plaintiff is as submitted 
above entitled to inherit the properties 
under the abovementioned ‘will dated 
16-10-1956 vide para No, 11 above and in 
the alternative to inherit to the estate 
of the deceased Shri Lachhman Dass 
Ahuja vide para No. 11-A above. The 
plaintiff elects only to file the presen? 


4 
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suit and claim and have his share under 
the law es the son of the deceased Shri 
Lachhman Dass Ahuja vide para No, 11-A 
above.” 

The plaintiff clearly stated in the ulti- 
mate part of the aforequoted paragraph 
that he had elected to file the suit to 
claim his share only under the law as 
the son of deceased Shri Lachhman Dass 
Ahuja_and thus he became confined to 
the relief based on the assertion contain- 
ed in para 11-A of the plaint. The choice 
in para 17 constituted a clear abandon- 
ment of the rights which the plaintiff had 
previously urged as being available to him 
under the illegal will. Having so made 
the clear election in paragraph 17 of the 
plaint. the plaintiff, as is -visible from 
paragraph 11-A thereof, claimed 1/5th 
share in the properties to which accord- 
ing to his averment he was entitled under 
the law. 

It is clearly provided in O. 23, 
R. 1 of the Civil P. C.. that a plaintiff 
ay after the institution of the suit ab- 
andon any part of his claim. The pre- 
sent appellant. even when initiating the 
litigation, abandoned all rights which 
ight have been devised to him under the 









"23. It is, therefore. prayed that a 
decree for partition of the properties 
mentioned in Schedules A and 
change of joint ownership and possession 
into separate ownership and possession of 
plaintiff's 1/5th share and a preliminary 
decree of 1/5th share of plaintiff for ren- 
dition of accounts of the various busi- 
nesses mentioned in Sch, ‘C’ including 
their stocks quotarights, benefits, interests 
and etc. and a final decree for payment 
of the amounts which be found due to 
the plaintiff on rendition of accounts 
from the defendants and a decree. for 
permanent injunction restraining the de- 
fendants or either or more of them from 
receiving, recovering and realizing direct- 
ly or indirectly in any manner whatso~ 
ever, more than 4/5th share collectively of 
the amount of compensation due under 

. C. A. F. Registration No. ND/396/XXII/ 
AUC of the verified claims standing in 
the name of Sh. Lachhman Dass Ahuja 
on 20-5-1957 detailed in Schedule “D”, 
15th being payable to the plaintif, 
be passed in favour of the plaintiff 
against the defendants with costs and any 
other relief which this learned Court 
deems proper be also awarded.” 


8. It stands established that the 
plaintiff had through his prayer-para- 
graph abandoned the claim to any relief 
on the basis of any will. He prayed for 
a decree on the basis that he was entitled 
to 1/5th share in the properties mention- 
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ed in the various schedules, which share, 
according to the earlier averments in the 
plaint, he was entitled to obtain under 
the law. . 

9.. The defendants raised several 
preliminary objections through the 
written statement dated the 28th of April, 
1959, and pleaded that the plaintiff hav- 
ing alleged in paragraph 10 of the plaint 


that his deceased father had left a will 


he could not invoke the provisions of 
the Indian Succession Act. In paras 
graph 10 of the written statement the 
defendants denied for want of knowledge 
the existence of the will and stated thaf 
if there was any will the suit, as framed, 
did not lie. 


10. The plaintiff had not produc- 
ed any will with the plaint. The defend- 
ants having noticed that aspect asserted 
fn the paragraph 14 of the written. state- 
ment that the plaintiff had in the first 
instance claimed some rights on the basis 
of a will, which had not been produced, 
but had waived those rights and that in 
such a situation having alleged that the 
deceased had left a will the plaintiff 
could not invoke the provisions of the 
Hindu Succession Act. 


11. The defendants pleaded tha? 
the plaintiff was precluded by the estop- 
pel arising out of the compromise in the 
previous proceedings from bringing for- 
ward his claim through a regular ` suif, 
The defendants urged that the decisions 
recorded earlier in a Suit No. 281 of 1950 
and the proceedings under Section 9 of 
the Displaced Persons (Compensation and 
Rehabilitation) Act. 1954. operated as 
res judicata. The trial Court framed the 
following preliminary issues :— 


“1. Whether the suit fs properly 
valued for the purposes of court-fee and 
furisdiction? If not, what should be the 
proper value? 

. 2. Whether the suit regarding injunc- 
tion is maintainable qua amount of com- 
pensation to be received from the Re- 
habilitation Department? 

__ ,, 3: Whether the suit is barred by res 
judicata? 

4. Whether the plaintiff is estopped 
from bringing the suit? 

5. Whether the suit on basis of Hindu 
Law or Hindu Succession Act is not main- 
tainable because of the allegation that the 
deceased left a will? 

6. Is the suit barred by the Displaced 
Persons (Compensation and Rehabilita« 
tion) Act. 1954? ; 

7. Is the suit barred by reason of 
ae, decion of Shri P, D 

sompetent Authority under the Displac~ 
ed Persons Act? p 
Is - X a b 

sue No, aving been decided on the 
3rd of May. 1961, did not survive for any 
further consideration., 
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12. The judgment. on which the 
impugned decree is based, deals in the 
first instance with issues 2. 6 and 7 and 
then with issue No. 5. Issues Nos, 3 and 4 
were expressly excluded from considera- 
tion because the parties urged before the 
trial Court that those issues needed to 
be decided on evidence which had yet to 
be adduced. As is clear, issues 2, 6 and 
7 were (concerned with the relief which 
the plaintiff had claimed in respect of his 
alleged share in the verified claims 
standing at one time in favour of his 
father and on the basis whereof late Shri 
Lachhman Dass Ahuja could have obtain- 
ed benefit by way of compensation. I am 
of the view that the Court below had 
gone entirely wrong while dealing with 
issues 2, 6 and 7, The plaintiff had in 
terms of paragraph 23 of the plaint sought 
"a decree for permanent injunction res- 
training the defendants or either or more 
of them from receiving. recovering and 
realizing directly or indirectly in any 
manner whatsoever, more than 4/5th share 
collectively of the amount of compensa- 
tion due under C, A, F. Registration No. 
ND/396/XX11/AUC of the verified claims 
standing in the name of Shri Lachh: 
Dass Ahuja on 20th May. 1957, 
detailed in Schedule ‘D’ 1/5th being pay- 
able to the plaintiff Along with the 
plaint the plaintiff filed an application for 
obtaining an injunction to guard his 
rights during the pendency of the suit. 
It seems. the trial Court issued a tem= 
porary injunction the terms whereof, 
which are material for the present con- 
sideration. were amended on the 20th 
April, 1959 and the relevant part of the 
order was :— 


“Till then the temporary injunction 
Is amended to this extent that the đe- 
fendants can get the compensation due to 
them from the Regional Settlement Com- 
missioner on furnishing security for the 
i/5th part (of compensation) undertaking 
to deposit the same in the Court at the 
time when required.” 


On the 19th of December, 1959, when the 
pending applications for appointment of 
a. receiver and for issuing injunction 
orders were taken up the statements of 
the parties and their counsel were re- 
corded. As appearing on page 28 of the 
paper-book the said statement was:—. 


"To avoid controversy over the 
application for Injunction and for ap- 
pointment of receiver the future income 
of the defendants in the business in suit 
shall be deemed to have been the aver- 
age income during the vears from ist 
April, 1956 to 31st March. 1959 the 
returns of which have been filed or will 
be filed with the income-tax and sales 
tax authorities, If the returns are not 
filed. account books of defendants shall 
be looked into for it. The income shall 
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be deemed to be the income which 
these authorities assess, If ultimately 
the plaintiff is held entitled to any share 
in the profits of the said business the 
average income in these three years 
shall be deemed to be the income in the 
forthcoming years for purpose of cal- 
culating the plaintiffs share, The defend~ 
ants shall not alienate the house situated 
in Kamla Nagar, which is in suit, They 
shall of course be free to alienate the 
two plots mentioned in Schedule A after 
obtaining the permission of the Court 
and giving notice to the plaintiff with 
a view to assess the value of the plots. 
1/5th of the sale price of these plots 
shall be deposited in fixed deposit with 
some b in the mame of the defend- 
ants for the time being which shell be 
available for the purpose of satisfying 
the decree, if any passed. in this suit. 
Subject to these statements both the 
application for injunction and for ap- 
pointment of Receiver shall be deemed 
to have been dismissed as withdrawn. 
The injunction order already issued shall 
stand vacated accordingly, The costs of 
this application should be deemed to 
abide by the result of this suit.” 

In consequence of the above statement, 
the order passed was; 


“In terms of the statement of the 
parties and their counsel, the injunction 
application and-the application for ap- 
pointment of Receiver, shall be deemed 
to have been dismissed subject to the 
condition contained in the statement 
given above, The costs shall abide by 
the result of the suit. Counsel fee 


Rs. 50/-. Information about this order 
be sent to the claims authority. An- 
nounced. 


Dated the 19th December. 1959.°* 


While the suit was still pending the plain- 
tiff after about two years filed an av- 
plication under Section 151 of the Civil 
P. C. bearing the date 7th October, 1961. 
In paragraph 1 of that application the 
plaintiff referred to the order dated the 
20th of April. 1959, by which the defend~ 
ants had been allowed to realise or re~ 
5 the amount of compensation from 
Regional Settlement Commissioner 
by furnishing security for payment of 
1/5th share of the said amount to the 
plaintiff, if and when decreed. Accord- 
ing to the plaintiff the security was to 


_ be furnished to the Court. Then in para- 


graph 2 of the application the plaintiff 
made a clear assertion which the trial 
Court should have noticed :— 


"2. That the plaintiff learned that the 
defendants have got adiusted the amount 
of compensation as an associate and have 
thus recovered the amount of compensa- 
tion without furnishing security which 
was a condition precedent, 
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. Tt ig now prayed that the defendants 
be ordered to furnish security in terms 
of the order dated 20th April, 1959, im- 
mediately. 

It is further submitted that status and 
position of the surety be got verified by 
the plaintiff.” 


The said application was supported by an 
affidavit. The trial Court should have 
considered the effect of the application 
and the affidavit. On his own showing 
the plaintiff remained no longer entitled 
to. any relief which he could have re- 
ceived by way of a permanent inijunc- 
tion as prayed for through paragraph 23 
of the plaint and without the amendment 
of the plaint the Court could not have 
dealt with the alleged verified compensa- 
tion claims as detailed in Annexure ‘D’ 
filed along with the plaint. . The trial 
Court. however. issued a notice to the 
defendants calling upon them to file a 
reply to the plaintiffs aforequoted ap- 
plication dated the 7th of October, 1961. 
The defendants filed a reply dated the 
12th of October 1961, in the course 
whereof thev detained the various orders 
passed by the Court while -dealing with 
the application for issuing injunction and 
stated therein that the Court had on the 
19th of December. 1959. dismissed the 
application for iniunction in terms 
of the order recorded on that date. 


It was asserted by the defendants 
that after dismissing the application 
for injunction the trial Court had 


sent a letter dated the 21st of December, 
1959, to the settlement authorities in- 
forming them that the injunction had 
been vacated. The defendants did not 
deny that they had got adjusted the entire 
amount of compensation as associates by 
utilising all that was due in respect of 
the verified claims mentioned in Sch, D 
filed along with the plaint. 


13. The determination of issues 2, 
6 and 7 became redundant in such a 
situation, The trial Court was no longer 
to determine whether the suit regarding 
the injunction was maintainable or not 
in respect of an amount of compensa- 
tion yet to be received from the Re- 
habilitation Department. It was no lon- 
ger to be decided whether the suit was 
barred or not in respect of the plain- 
tiffs share in the verified claims be- 
cause of the provisions contained in Act 
44 of 1954. It was no longer to decide 
under issue No. 7 whether the suit was 
barred by the decision recorded by Shri 


P. D. Sharma as competent authority 
under the Displaced Persons (Compen- 
sation and Rehabilitation) Act, There 


was nothing left which could have been 
opened up before any of the authorities 
which might have functioned under the 
aforesaid Act. 
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14, The trial Court, however, 
noticed Section 9 of the Displaced Per- 
sons (Compensation and Rehabilitation) 
Act, 1954 which provision has also been 
urged before us while making the sub- 
mission that the jurisdiction of the civil 
Court was barred in terms of Section 36 
of the said Act and no civil Court could 
deal with the matter which could have 
been dealt with under Section 9 there- 
of, Section 9 of the said Act is:—~— 

“9. Payment of compensation in 
eases of disputes——Where there is any 
dispute as to the person or persons who 
are entitled to the compensation (in- 
cluding any dispute as to who are the 
successors-in~interest of any deceased 
claimant to compensation) or as to the 
apportionment of compensation among 
persons entitled thereto, such dispute 
shall, after such enquiry as may be pres- 
eribed be settled 

(a) where the value of the verified 
claim does not exceed. twenty thousand. 
rupees, by the Settlement Officer; 


(b) where the value of the verified 
claim exceeds twenty thousand rupees, 
by the Settlement Commissioner: 


Provided that the Settlement Officer 
or the Settlement Commissioner, as the 
case may be. may refer any such dispute 
to the District Judge nominated in this 
behalf by the State Government whose 
decision thereon shal] be final.” 


No authority can act under the afore- 
quoted provision unless there is any 
dispute with which it can deal. 

15. After the defendants had gof 
adjusted the amount of all the verified 
claims as associates there was nothing 
left in respect whereof any dispute could 
have been dealt with under Section 9 
of the Act, If the plaintiff was at any 
time entitled to his 1/5th share in the 
verified claims after the defendants had 
utilised the same. the plaintiff was to 
seek his remedy against the defendants 
by claiming appropriate relief, The event 
having taken place after the institution 
of the suit the plaintiff was to find his 
cause of action on the basis of the alle- 
gation that the amount due to him even 
had been got adjusted by the defendants 
as associates and in a fresh litigation the 
Plaintiff could have put forward a dis- 


tinct claim giving it a distinct valuation| | 


and asking for a decree eith 
or for damages, The contentions covered 
by issues 2, 6 and 7 did not survive for 
being dealt with. The trial Court was 
faced with a situation where the plain- 
tiff had not sought any amendment of 
the plaint, The trial Court should have 
held that issues 2, 6 and 7 did not sur- 
vive for any determination, 


16. We may mention that in the 
course of this appeal the plaintiff has 


er for money{ ? 


wen 
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preferred an application for amendment 
of the plaint. Civil Miscellaneous No. 9 
of 1972, the said application. hag been 
replied to by the respondents to this 
appeal and we have heard the parties’ 
counsel, The application has been prima- 
rily urged on the submission that such 
amendments are necessary in order to 
clarify that the plaintiff had as a mat- 
ter of fact pressed the suit on the basis 
of his well-defined alternative plea that 
he was entitled to receive his share in 
accordance with Hindu Law. The plaint 
being unambiguous we cannot allow 
amendment on an application dated the 
3rd of January, 1972, and more so when 
the proposed amendments are found tra- 
velling beyond the subject-matter in con- 
troversy between the parties, Civil Mis- 
cellaneous 9 of 1972 is dismissed but with- 


While dealing under issue 
No, 5 the trial Court dismissed the suit 
filed by the appellant on the finding that 
it was not maintainable in the form in 
which it had been filed, as its main- 
tainability was hit by Section 8 of the 
Hindu Succession Act. That provision 


Teg, General rules of succession în 
the case of males, — The property of a 
male Hindu dying intestate shall Araye 
PE RS to the provisions of this Chap- 
er :— 

(a) firstly. upon the heirs, being the 
oo specified in class I of the Sche~ 
ule; 

_ (b) secondly, if there is no heir of 
class I, then upon the heirs, being the 
aes specified in class II of the Sche- 

e; 

(c) thirdly, if there is no heir of 
any of the two classes, then upon the 
agnates of the deceased; and 


(d) lastly, if there is no agnate, then 
upon the cognates of the deceased.” 


The question is when would a person be 
held to have died intestate? The Privy, 
Council in Duni Chand v, Mt. Anar Kalil 
AIR 1946 PC 173 observed:— 

“The words ‘dying intestate’ are a 
mere description of the status of the de- 
ceased and have no reference and are 
not intended to have any reference te 
the time of the death of a Hindu male. 
The words merely mean in the case of 
intestacy of a Hindu male. n 
There is no clear disc 
ing of the word “intestate. 2 


18. In Chambers’s Twentieth Cen= 
tury Dictionary of the English Language 
(Revised Edition). one of the meanings 
given to the word “intestate” is:— 

“a person who dies without making 
a valid will.” 

The Webster’s Third New International 
Dictionary under the word “intestate” 
at item 1 says:— 


of the mean= 
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“having made no valid will.” ` 
A reference made to Halsbury’s Laws of 
England, Third Edition, Volume 16 at 
page 393. whereon paragraph 759 is 
continued, clarifies that Rules of Inte- 
state Succession were to apply to all 
properties of which the deceased owner 
died intestate, In paragraph 761 at page 
394 while dealing with “intestacy” it is 
stated in the same Volume :— 

“Intestacy may be either total or 
partial, Total intestacy occurs where a 
man makes nọ effective testamentary 
disposition of any of the property of 
which he is competent to dispose by will. 
Partial intestacy occurs where the testa- 
tor’s will though partly effective either 
altogether fails to dispose of some spe- 
cified property of the testator or hav- 
ing purported to dispose of all his pro- 
perty has failed to dispose effectively 
of some interest which has arisen in 
consequence of the wil] as for instance 
a reversionary interest or a life inte- 
rest,” 
After giving all possible consideration, 
I am persuaded to hold that Section 8 
of the Hindu Succession Act. 1956, 
would apply to a male Hindu who dies 
without leaving a valid will to which 
effect can be given in law so as to de- 
termine the succession as devised by his 
will. A male Hindu would not be held 
to have died intestate where it is esta~ 
blished that he has left a valid will to 
which effect can be given so as to 
determine the devolution of his property 
with which the will may be concerned. 
A male Hindu may die intestate in res- 
pect of those of his properties which 
may not be covered by the will, Where 
a testator by forgetfulness, inadvert- 
ence or because of some other circum- 
stances leaves some of the properties be- 
longing to him undisposed by a 
there will be no such vacuum as to 
annul the application of Section 8 of the 
Hindu Succession Act and it is given 
effect to, it will apportion the proper- 
ties to the successors in accordance with 
itself but where poe is no valid will 
the devolution will b in accordance 
es Section 8 of the Hindu Succession 

c 


19. Before a court of law can 
determine whether a male Hindu has 
died intestate or not, it will have to 
determine whether he has or not as a 
matter of law left a valid will which can 
be acted upon, and in accordance with 
which the properties can devolve upon 
the successors of the deceased, 


20. We find the trial Court has 
gone wrong while dealing with issue 
No. 5, The plaintiff-appellant had clearly 
elected to seek relief on the basis of the 
assertions contained in paragraph 17 of 
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the plaint. He had asked for a decree in 
terms of para 23 of the plaint, The con- 
sideration of Sections 180 and 181 of the 
Indian Succession Act was irrelevant. 
The appellant was entitled in law to 
confine his claim to the relief on the 
basis of the Hindu Succession Act. He 
had not produced any will when he fil- 
ed the suit, In the course of the pro- 
ceedings before the trial Court, on Ist 
of December, 1959, the appellant made a 
categorical statement:— 

“I could mot trace the will in ques- 
tion.” 
The trial Court had mever the occasion 
to look at any will and to adjudicate as 
to whether there was a valid will ever 
executed by late Shri Lachhman Dass 
Ahuja the father of the appellant, In 
such a situation, the tria] Court had 
never made the preliminary determina- 
tion as to whether there was or not an 
existing valid will of the deceased so as 
to oust the application of Section 8 of 
the Hindu Succession Act, 


21. With the finding on issue No. 
5 that the suit filed by the plaintiff-ap- 
pellant on the basis of Hindu Law is 
maintainable, it is remitted back for 
retrial. The appeal is allowed with costs. 
JAGJIT SINGH, J.:— 22. I agree. 


Appeal allowed. 
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JUDGMENT :— This is an appeal 
under Section 110-D of the Motor Vehi-+ 
cles Act against the award of damages 
by the Motor Accident Claims Tribunal. 

2. On June 17, 1960, Shrimati 
Krishna Wanti, respondent, was travel- 
ling in D.T.U, Bus No. DLP 257 on route 
No. 10 at about 3-30 P.M. On New Link 
road, a cart full of long logs of wood, 
which are usually used as rafters under 
the roofs and also for the construction 
of sheds, was going ahead of the bus. 
These logs were protruding out of the 
cart. The driver of the bus, while try- 
ing to overtake this cart, acted rashly 
and negligently at a high speed. He 
swerved the bus so suddenly at a high 
speed that one of the logs of wood hit 
the arm of the respondent, who was sits 
ting next to the window on the left sida 
of the bus and injured her, She got com~ 
pound fracture of her left arm bones in 
addition to other bruises all over. She 
was taken to Sir Ganga Ram Hospital 
where she was admitted for treatment 
and had to incur heavy expenses, She 
filed an application under Section 110 of 
the Motor Vehicles Act claiming com< 
pensation to the tune of Rs, 25,000/~ 
This application was resisted by the ap- 
pellants, It was averred that she had 
placed her elbow outside the window 
of the bus in spite of the warning of 
the conductor and it was for that reason 
that the accident took place resulting in 
the fracture of her hand, The liability 
to pay any compensation was also dise 
puted. 

3. The following -issues, with 
which I am now concerned, were fram- 
ed by the Tribunal: 

"3. Whether the accident was due 
to the contributory negligence of the ap-+ 
plicant? 

4. Whether the injuries were sus< 
tained by the applicant due to rash and 
negligent driving of the bus by respon- 
dent No, 3? 

5. To what amount of compensation, 
if any, the applicant is entitled?” 

4, The learned Tribunal came 
to the conclusion that the accident had 
taken place because of the rash and 
negligent driving of the bus and not be- 
cause of the contributory negligence of 
the applicant. A sum of Rs. 2150/- was 
awarded as compensation. 


5. The learned counsel for the 
appellant. contends that there was no 
negligence on the part of the driver of 
the bus. He also submits that but for 
the respondent keeping her elbow on 
the window of the bus in spite of the 
directions to the contrary. there would 
have been no accident and so she was not 
entitled to any damages, 


6. It is not disputed that the res- 
pondent was travelling in the bus 
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the appellant on the date and the time 
fn question, It is also not disputed that 
at the time of the accident the bus was 
overtaking a cart full of logs of wood 
which were protruding out of the cart 
and it was because of one of the logs 
hitting the extended elbow that the acci- 
dent took place, 

7 _ The only question to be decid- 
ed is whether the respondent was negli- 
gent jn putting her elbow on the window 
of the bus and that the driver owed no 
duty to her safety in that situation. 

8. The appellants produced Shri 
Dharam Pal. Traffic Inspector, to prove 
that there were painted instructions on 
the bus prohibiting the passengers from 
putting their arms outside the bus. Prem 
Singh, conductor of the bus in question, 
also corroborated the Traffic Inspector. 
He also stated that when the bus reach- 
ed Teliwara he found that the arms of 
several passengers were outside the 
windows and so he asked them to keep 
their arms inside. They obeyed the in- 
structions and kept their arms inside. 
Again, when the bus reached Pahargani 
he again asked the passengers to keep 
their arms inside and again they obeyed. 
One of the passengers, who was keeping 
her arm outside, was the respondent and 
had not obeyed the instructions, 

9. Krishan Lal, driver of the bus, 
stated that he had noticed the cart with 
the logs but he had overtaken it after 
finding that he could easily overtake it. 

10-13. The respondent in her state- 
ment denied that the conductor had 
warned the passengers at any stage of 
their journey that they should keep 
their hands inside the bus. She also stat- 
ed that she was illiterate and so could 
not say whether there was any warning 
painted on the bus directing the passen- 
gers not to protrude their arms outside 
the bus. The learned Tribunal on the 
assessment of the aforesaid evidence 
came to the conclusion that it could not 
be believed that the conductor would 
keep on warning the passengers to keep 
their hands inside the bus, He also dis- 
believed the conductor about the fact 
of his having warned the respondent in 
particular to keep her arms inside. Since 
the respondent was illiterate, the exist- 
ence of painted instructions in the bus, 
according to the learned Tribunal, did not 
make diference, 


14, It is the duty of the driver of 
the public buses to take all steps, which 
a person of ordinary prudence would take, 
to ensure the safety of the passengers. The 
driver of the bus in question cannot be 
said to be unaware of the fact that the 
passengers were in the habit of putting 
their hands outside the bus, He could 
thus foresee that while overtaking a mov- 
ing cart if he would not leave sufficient 
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space between the cart and the bus, there 
was a likelihood of the passengers’ arms 
being injured. The respondent had put 
her elbow on the window while sitting in 
the bus. This cannot be said to be a 
negligent way of sitting. On the other 
hand it may be called a slightly more 
comfortable way of sitting. The driver 
having noted the protruding wooden logs 
should have ensured a sufficient space 
between the bus and the cart while over- 
taking it. In case. he found that the on- 
coming traffic did not permit him of that 
much space it was his duty not to risk 
overtaking the cart. The driver thus was 
rightly held negligent in overtaking the 
cart which resulted in injuries to the res-+ 
pondent, 

15. The Punjab High Court in a 
Bench decision in State of Punjab v. Smt. 
Guran Wanti, (1960) 62 Pun LR 571 = 
(AIR 1960 Punj 490) observed: 

“It is well known that often pas 
sengers travel with their elbows rest- 
ing on the window of the car. There is 
no prohibition against it. The plaintiff at 
that time of the morning considering the 
state of traffic cannot be said to have fail- 
ed to use reasonable care for her safety 
by resting her elbow on the window.” 

It was also held: 

_“At the time of the accident the 
plaintiff was travelling in the bus as a 
passenger, She had a right to expect to 
be carried safely to her destination. If 
the driver had been careful then in 
the ordinary course of things he would 
not have taken the bus to the extreme 
right of the road even to avoid a rick- 
shaw. It is not usual for a bus to travel 
on the extreme right of the road, In the 
present case the driver has done so. It is, 
therefore, for him to give a reasonable 
explanation of the occurrence otherwise 
it must be held that he was guilty of 
negligence vide Austin v. Great Western 
Railway, (1867) 16 LT 320, approved in 
Halliwell v. Venables, (1930) 143 LT 215. 
There is no such explanation forthcoming 
on this record. It was the duty of the 
defendants to take reasonable care that 
the passengers travelling in the bus do 
not receive injuries during the journey. 
To achieve this object it is necessary for 
the driver to be on the look out of any 
possible obstruction on the road or even 
in the air and to take reasonable steps to 
avoid the obstruction without causing any 
injury to the passengers (vide Radley v. 
London Passenger Transport Board, (1942) 
1 All ER 433). In my opinion, the defen- 
dants in the present case failed to take 
this care. and. therefore, it must be held 
that there was negligence.” 

16. The learned counsel for the 
appellants could not seriously challenge 
the amount of compensation awarded to 
the respondent. She had been an indoor 
patient of Sir Ganga Ram Hospital and 
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had paid the expenses. Since she could 
not produce the necessary receipts, she 
was not allowed those expenses. She had 
not been able to use her arm for a period 
of three months and had been in great 
agony and pain, and for that asum of 
Rs, 1,500/~ was allowed as general da- 
mages, Rs. 500/- were allowed towards 
her medical expenses and Rs. 150/- to- 
wards wages of the servant for a period 
of three months which she was forced to 
engage, ss 


17. The result is. the appeal fails 
and is dismissed with costs. 


Appeal dismissed. 


AIR 1973 DELHI 198 (V 60 C 58) 


S. N, ANDLEY AND JAGJIT 
SINGH, JJ. 

Municipal Corporation of Delhi, De- 
fendant-Appellant v, Smt. Surjit Kaur, 
Plaintiff-Respondent. . 

Second Appeal No, 147-D of 1963, D/- 
27-10-1971, against judgment and decree 
of K. S. Sidhu, Addl.. Sr, Sub, J., Delhi, 
D/- 28-1-1963, 


Index Note*— (A) Delhi Municipal 
Corporation Act (1957), Section 343 — 
Enforcement of liability incurred under 
Punjab Municipal Act to demolish build- 
ing built without requisite sanction — 
Validity. 

Brief Note:— (A) Demolition order 
cannot be enforced when it had ceased 
under the old Act itself due to non- 
service of notice within stipulated limit 
of six months, (Paras 6, 7) 
Cases Referred: Chronological Paras 
(1971) RSA No 328-D of 1962 Dt. 

20-1-1971 (Delhi). Municipal 
Corpn. of Delhi v. Bheri Ram T 


_ D. D. Chawla, for Appellant; B. T. 
Singh. for Respondent, 
S. N. ANDLEY J.:— This regular 
second appeal was referred to a larger 
Bench at the instance of one of us (An- 
dley J.) because at that time it was felt 
that the view expressed by Deshpande J. 
in RSA No. 328-D of 1962 (Delhi) in re: 
Municipal Corpn. of Delhi v, Bheri Ram 
which was decided on January 20, 1971, 


may require reconsideration. After hear- 


ing arguments in this matter, we feel that 
tis appeal can be decided upon its own 


e 2; Shortly stated, the facts are 
that the respondent had built a building, 
according to her, in 1957 and. according 
to the appellant Corporation, in 1960 
without its sanction anda notice was 
served upon the respondent by the Cor- 
poration requiring her to demolish the 
premises. The respondent filed a suit in 
the trial Court for a permanent injunc- 
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tion to restrain the appellant Corporation 
from demolishing the building. The trial 
Court by its judgment and decree dated 
January 10, 1962 dismissed the suit. The 
respondent thereupon filed an appeal 
which was heard by the Additional Sen- 
jor Subordinate Judge, Delhi, who allow- 
ed the appeal by his judgment dated 
January 28, 1963. 

3. Oneof the questions of fact which 
was in issue between the parties was 
as to the year in which the building had 
been constructed. After appreciating the 
oral and documentary evidence on the 
record, the first appellate Court held that 
the building had been constructed by the 
respondent in 1957 and not in 1960, On 
this finding. which is binding on this 


- Court in second appeal and, it may be 


stated. has not been challenged by the 
appellant Corporation. the question that 
arose for consideration was whether the 
appellant Corporation was entitledin law 
to issue the notice of demolition, 


4, The appellant Corporation was 
established by the Delhi Municipal Cor- 
poration Act, 1957, which came into force 
on April 9, 1958. Prior to this the Pun- 
jab Municipal Act, 1911, hereinafter re- 
ferred to as “the Punjab Act” was appli- 
cable. Section 195 of the Punjab Act, in 
so far as it is relevant, provided,— 

“195, Should a building be begun, 
erected or re-erected— i 

(a) without sanction as required by 
Section 189 (1); 


secese oon eaerte 


completion of the building, require the 
building to be altered or demolished as it 
may deem necessary within the period 
specified in such notice; ..........006 a 
Admittedly, the building in question was 
erected without the requisite sanction 
and, therefore, if the Punjab Act had con- 
tinued to apply. the Municipality would 
have been entitled to require the res- 
pondent to demolish the said building. 
The first appellate Court has not given 
any finding as to the exact date or time 
when the building was constructed by 
the respondent other than saying that it 
was constructed in 1957. Taking the last 
day of the year 1957 to be the day when 
the building was constructed, the Munici- 
pality. if it had continued, could have 
served the notice of demolition under the 
rea section by or before June 30, 
5 


5. As stated earlier, the Corpo- 
ration was established under the Delhi 
Municipal Corporation Act, 1957, herein- 
after referred to as “the Corporation Act,” 
with effect from April 9, 1958 and by 
TeasOn of clause (b) of sub-section (1) of 
Section 516 of the Corporation Act read 
with its Thirteenth Schedule, the Punjab 
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Act ceased to have effect within Delhi. 
Then clause (b) of sub-section (2) of this 
section provided that— f 

“all debts. obligations and liabilities 
incurred, all contracts entered into „and 
all matters and things engaged to be done 
by, with or for any of the bodies or local 
authorities specified in the Second Sehe- 
dule before such establishment shall be 
deemed to have been incurred, entered 
into or engaged to be done by, with or for 
the Corporation or the municipal autho- 
rity concerned.” 


The contention on behalf of the appellant - 


Corporation is that the respondent had 
incurred a liability with the Municipal 
Committee, Delhi, which is one of the au- 
thorities specified in the 2nd Schedule to 
the Corporation Act, to have the. build- 
ing demolished by reason of S. 343 of the 
Corporation Act, Section 343 has to be 
read with and in the context of Sec, 336 
of the Corporation Act. Section 336 of 
the Corporation Act empowers the Com- 
missioner to sanction or refuse, inter alia, 
the erection of a building. Then sub-sec- 
tion (1) of Section 343 provides,— 

343. (1) Where the erection of any 
building or execution of any. work has 
been commenced, oris being carried on, or 
has been completed without or contrary 
to the sanction referred to in Section 336 
_ or in contravention of any condition sub- 
ject to which such sanction has been ac- 
corded or in contravention of any of the 
Provisions of this Act or bye-laws made 
thereunder, the Commissioner may, in 
addition to any other action that may be 
taken under this Act, make an order 
directing that such erection or work shall 
be demolished by the person at whose 
instance the erection or work has been 
commenced or is being carried on or has 
been completed, within such period, (not 
being less than five days and more 
fifteen days from the date on which. a 
copy of the order of demolition with a 
brief statement of the reasons therefor 
has been delivered to that person) as may 
be specified in the order of demolition: - 


_ Provided that. no order of demolition 
shall be made unless the person has been 
given by means of a notice served in such 
manner as the Commissioner may think 
fit, a reasonable opportunity of showing 
cause why such order shall not be made: 

Provided further that where the 
erection or work has not been completed, 
the Commissioner may by the same 
order or by a separate order, whether 
made at the time of the issue of the notice 
under the first proviso or at any other 
time, direct the person to stop the erec« 
tion or work until the expiry of the period 
within which an appeal against the order 
of demolition, if made. may be preferred 
under sub-section (2).” 

It will, therefore, be seen that there is no 
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obligation upon the Corporation under 
the Corporation Act to issue a notice of 
demolition within six months from the 
completion of the buliding and such a 
notice can be issued without limitation 
of time. It is, therefore, contended on 
behalf of the appellant Corporation that 
the liability incurred. by the respondent 
to have the building demolished under 
Section 195 of the Punjab Act is, by rea- 
Son of clause (b) of sub-section (2) of 
Section 516 of the Corporation Act. a 
liability incurred with the appellant Cor- 
poration and, being so, the appellant Cor- 
poration can issue a notice of demolition 
under Section 343 without being obliged 
to do so within six months from the com- 
pletion of the building, 

6 It is no doubt true that a liabi- 
lity was incurred by the respondent 
under Section 195 of the Punjab Act to 
demolish the building upon a notice be- 
ing delivered to her but this liability 
would have been incurred only if a notice 
had been delivered to her within six 
months from the completion of the build- 
ing and that is the extent of the liabi- 
lity incurred by her. ‘The liability 
was conditional upon a notice being de- 
livered to her within six months from 
the completion of the buiding and 
it cannot be said to be a liability 
incurred without any limit of time. The 
Corporation cannot take advantage of the 
fact that in Section 343 of the Corporation 
Act, there is no limit of time for the ser- 
vice of a notice of demolition because the 
Corporation can enforce only such liabi- 
lities which have been incurred under 
the Punjab Act and to determine the ex- 
tent and nature of the liability. the pro- 
visions of the Punjab Act will have to be 
Jooked into notwithstanding its repeal. 
The provisons contained in Sections 336, 
343 and -344 of the Corporation Act are, 
by their language, of prospective opera- 
tion and the appellant Corporation cannot 
rely upon these provisions to issue a 
notice of demolition after the expiry of 
six months from the completion of the 
building as was done in the present case 
in the year 1960. 


7. It may be that a period of six 
months had not expired between the 
completion of the building and the com- 
ing into force of the Corporation Act. If 
the Corporation wanted to exercise the 
power of demolition by reason of Cl, (b) 
of sub-section (2) of Section 516 of the 
Corporation Act, they ought to have acted 
within six months from the completion of 
the building and having failed to do so, 
they had no right to take action after the 
expiry of six months. Upon the expiry 
of six months from the completion of the 
building. no liability remained upon the 
respondent to have the building demolish- 
ed as the liability ceased to remain a lia- 
bility upon the expiry of this period, 
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8. This appeal is, therefore, dis- 
missed but in view of the fact that the 
building was admittedly constructed 
without the requisite sanction under the 
Punjab Act, we make no order as to costs. 


Appeal dismissed. 


AIR 1973 DELHI 200 (V 60 C 59 
T. V, R. TATACHARI AND RAJINDAR 
SACHAR, JJ. 


Mrs, Rita Nijhawan, Petitioner V. 
Shri Balkisnan Nijhawan, Respondent, 


L. P. A, 117 of 1970, D/- 21-2-1973, 

Index Note:— (A) Hindu Marriage 
Act (1955), Section 12 (1) (a) — Annul- 
ment of marriage on ground of impo« 
tency — Strict proof of impotency neces- 
sary — Impotent — Meaning of — (X- 
Ref :— Words and Phrases — Impotent). 


Brief Note :— (A) In order to attract 
Section 12 (1) (a) it has to be positively 
proved that the respondent was impotent 
at all material times i.e, right from the 
time of the marriage till the institution 
of the petition. This requirement is so 
strict that even if it could be shown that 
the marriage was consummated just once 
during this period. a decree of nullity 
cannot be granted. The burden of prov- 
ing that the respondent was impotent at 
all material times is on the petitioner. 

Impotency is the lack of ability to 
perform full and complete sexual inter- 
course. Imperfect and partial intercourse 
would not amount to consummation of 
marriage, and if the husband was incap- 
able of performing the sexual intercourse 
fully he would be in law deemed to be 
impotent. 1934 PD 186; 1967-3 All ER 
178 Rel. on. (Paras 15, 16) 

Index Note:— (B) Hindu Marriage 
Act (1955), Section 10 (1) (b) — Cruelty 
— Connotation of — Decree for judicial 
separation passed, 

Brief Note:— (B) Legal concept of 
cruelty is conduct of such a character as 
to cause danger of life, limb or health 
(physica] and mental) or as to give rise 
to a reasonable apprehension of such 
danger. 


An intention on the part of one spouse 
fo injure the other is not, however, a 
necessary element of cruelty as a matri- 
monial offence. Hence where the spouses 
are of normal physical and mental health, 
proof of persistent refual or inability to 
perform the sexual act would amount to 
cruelty. To put it differently it is not 
necessary to prove the culpability of the 
respondent in order to hold him guilty 
of cruelty. What has to be found is whe- 
ther the act complained of is such as the 


EQ/EQ/C383/73/AGT 





Nijhawan v. Nijhawan 


ALR. 


other partner should not be asked to en~ 
dure, (Para 21) 


Marriage without vigorous sexual 
activity ig an anathema. Nay it would 
be impossible to continue it for long with- 
out proper sexual satisfaction. Denial of 
sexual activity in marriage has an ex- 
tremely unfavourable influence on a 
woman’s mind and body and leads to de~ 
pression and frustration. There is noth= 
ing more fatal to marriage than disap- 
pointments in sexual intercourse. To 
force a wife to such sexless life, which 
would inevitably damage her physical as 
well as mental health, is nothing but 
cruelty and therefore she is entitled to a 
decree of Judicial separation under Sec- 
tion 10 (1) (b). Case law considered. _ 

(Paras 22, 23) 


Index Note*— (C) Hindu Marriage 
Act (1955), S. 12 — Delay and Laches 
— Marriage in 1954 — Petition filed in 
1967 — Parties Hindus belonging to mid- 
die class — Marriage ideology of the class 
not to be ignored while granting relief — 
Husband unable to perform sexual act 
because of inherent sexual weakness and 
debility — Delay in the circumstances no 
bar to grant of relief. AIR 1968 Delhi 79 
Foll; AIR 1928 Bom 279, Dist; AIR 
1966 Mys 178; AIR 1943 Cal 146, Rel, on. 

(Paras 24 to 28) 


Cases : Referred: Chronological Paras 
AIR 1968 Delhi 79. S. v. R. 24, 27 
1967-3 All ER 178, W. v. W. 15 
AIR 1966 Mys pan ane Laliyh- 
amma v. R. Kan 27 
1966-2 All ER 257 = (1966) P. 62, 
Sheldon v. Sheldon 21 
1965-2 All ER 456, P. v. P. 20 


1965-2 All ER 789. Evans v. Evans 20 
1963-2 All ER 966 = AD AC 644, 


Gollins v. Gollin 19, 21 
1963-2 All ER 994 = = (1964) AC 698, 

Williams v, William: 19 
AIR 1962 Bom 229 = (1962) 2 Cri 

LJ 466, State v. Bhausg Han- ; 

mantsa Pawar 14 
1952-1 All ER 875 = (1952) AC 

525, Jamieson v. TR 18 
1949 All ER 141. L, 23 
1948-2 All ER 151 = tina’) P. 330, 

White v. White 20 


1948 PD 187, Clifford v. Clifford 28 
AIR 1943 Cal 146 = 47 Cal WN 
251, Dr, Niranjan Dass Mohan v. 


Mrs. Ena Mohan 28 
(1943) 2 All ER 540 = 168 LT 62, 

Clarke v, Clarke 13 
1934 PD 186 = 151 LT 180, Snow- 

man v. Snowman 13, 15 
AIR 1928 Bom 279 = 30 Bom LR 

523. H. v. H. 27 
1924 AC 687 = 93 LJ P, 97, Russell 

v. Russell 13 
1895 PD 275, B. se 28 


1885-10 AC 171, Œ. v. M. 28 


1973 


S. C. Manchanda with S. K. Mehta, 
for Petitioner; R. L, Tandon with N, N. 
Dhawan, for Respondent, 

SACHAR, J.:— This letters patent 
appeal is directed against the order of the 
learned single Judge dated May 14. 1970 
affirming the order of the Additional Dis- 
trict Judge, Delhi, dated May 15, 1969. by 
which the application of the petitioner, 
appellant wife under Section 12 (1) fa) 
of the Hindu Marriage Act, 1955, (herein- 
after to be called the Act) for annulment 
of the marriage with the respondent hus- 
band by a decree of nullity on the ground 
of impotency or in the alternative for 
grant of a decree for judicial separation 
under Section 10 (1) (a) and (b) of the 
Act, on the ground of desertion and 
cruelty, was dismissed, 


2. The marriage of the parties took 
place in Delhi on April, 14, 1954. At the 
time of the marriage the appellant was 
about 16 years and the respondent was 
about 30 years. It was alleged in the 
petition that after the marriage the par- 
ties stayed in Delhi for about 10 days and 
though the respondent tried for sexual 
intercourse with the appellant but could 
mot consummate the marriage as he could 
not get proper erection and got discharg~ 
ed before he could perform the act. The 
respondent had some inferiority complex 
and could not perform the act. There~ 
after the respondent was transferred to 
Gwalior and the parties lived there but 
the respondent was not capable of doing 
the act of sexual intercourse there also. 
After a year of stay in Gwalior. the res~ 
pondent was transferred to Dholpur 
where they stayed for two years and 
there also the respondent was not able to 
perform the act of sexual intercourse. It 
was further alleged that the petitioner was 
at the time of her marriage unaware of the 
sex life and for that reason was not able 
to understand that the respondent was 
not able to do sexual intercourse because 
Of his impotency. In 1957 the appellant’s 
cousin sister Shashi came to stay with 
them at Dholpur and from her she came 
to know the facts about true married life. 
She complained to the busband who pro- 
mised that he would get himself treated by 
some ‘hakims’ for this purpose and start- 
ed taking some medicines. The respon- 
dent was thereafter transferred to Bho- 
pal where the parties lived for three 
years. At Bhopal the respondent was 
getting medicines from Delhi and he got 
somewhat better and the petitioner got 
pregnant although there was no normal 
and complete, sexua] intercourse between 
the parties as there was some penetration. 
The petitioner bore a son from the hus- 
band who was born in February, 1959. It 
was maintained that this was only a tem- 
porary phase and the respondent was 
again not able to perform the act of 
sexual intercourse, By this time the ap- 
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pellant and her parents had also come to 
know and though the respondent was ask- 
ed to get himself treated. he refused to 
do so and on the contrary started treating 
her with cruelty, The respondent was 
thereafter transferred to Rangat in Anda- 
man where the parties stayed for about a 
year. Thereafter he was transferred to 
Port Blair and the parties stayed there 
up to 1962. It is alleged that it was only 
on the persuasion of the respondent and 
the assurance given by him that he will 
treat himself and become potent that the 
appellant went to Nasik in the end of 
1962. Thereafter the respondent was 
transferred to Bombay in 1963 when she 
came to reside with her parents. It is al- 
leged that in 1963 when the appellant was 
sure that it was impossible for her to live 
with the respondent and she could not tole- 
rate the cruelty any more, she joined the 
Institute of Catering Technology, Bombay 
and passed her examination of Hotel 
Management in the year 1966. During 
this period the respondent was posted at 
Kanpur and the appellant went there and 
stayed for about 4 or 5 days but the res- 
pondent had become from bad to worse. 
Even in 1964 the appellant went and lived 
with the respondent but found that the 
position had not improved. Prayer was 
pocordingly made for the necessary re- 
eis, 


3. The respondent denied the al- 
legations. It was denied that the respon- 
dent suffered from any complex much less 
inferiority complex, The allegations 
about the sexual inability of the respon- 
dent or there being incomplete inter- 
course/insufficient penetration were cha- 
racterised as baseless and false. On the 
other hand, the parties enjoyed harmoni- 
ous relations and led a very happy mar- 
ried life till the year 1965 when there 
was an abrupt and unfortunate turn at 
the instigation of her parents who were 
unduly flared up by the rightful demand 
of the respondent for the return of his 
loan with them. It was denied that there 
was any occasion or necessity for treat- 
ment for any sexual deficiency or disabi- 
lity as alleged in the petition. The al- 
legations about the bearing being given 
by the respondent to the wife were also 
denied as being imaginary and baseless. 
The allegation of impotency was denied 
and so was the suggestion that the res- 
pondent had got himself treated for it. 
It was also maintained that the respon- 
dent had himself at his expense got the 
wife admitted in the Institute of Catering 
Technology at Bombay with a view to 
ameliorate the status and financial posi- 
tion of the family. It was maintained 
that it was during this period of 1964 to 
1966 that some unfortunate circumstances/ 
influences have worked on her that have 
created a wedge between the two loving 
Spouses for reasons best known to her, On 
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the pleadings of the parties the follow- 
ing issues were framed :— 


1. Whether the respondent was im- 
potent at the time of his marriage with 
the petitioner and continued to be so until 
the institution of this petition ? Opp. 

2. Whether the respondent has treat- 
ed the petitioner with cruelty as alleged 
in the petition and if so with what ef- 
fect ? Opp. 

3. Whether the respondent has de- 
serted the petitioner for a continuous 
period of more than two years? Opp. 


4. Whether there has been unneces- 
sary and improper delay in instituting 
this petition ? Opp. 

5. Relief, 


4, The Additional District Judge 
found that the evidence on record does 
not justify a finding that the respondent 
was impotent at the time of marriage and 
that he continued to be so until the in- 
stitution of this petition and found issue 
No. 1 against the appellant, 


Under issue No. 2 the Additional Dis- 
trict Judge found that the allegation of 
cruelty has not been proved. i 

Issue No. 3 was not pressed by the 
appellant and was, therefore, found 
against her, 

Under issue No, 4 the Additional Dis- 
trict Judge took the view that the petition 
suffers from improper and unnecessary 
delay. In that view of the matter, he dis- 
missed the petition by his order dated 
May 15, 1969. 

The learned single Judge has affirmed 
the findings of the Additional District 
Judge on issues 1, 2 and 4 and dismissed 
the appeal, It is against this judgment 
that the present appeal has been filed. 

5. Mr. Manchanda, the learned 
counsel for the petitioner has challenged 
the findings of the Courts below on al 
these issues. He has, however, conceded 
as was done before the learned single 
Judge that the plea of cruelty was not 
being urged on the ground of physical 
cruelty and the findings that physical 
beatings have not been proved are not 
challenged, His contention is that the 
present is a case of mental cruelty inas- 
much as even if it were to be found the 
respondent is not impotent within the 
meaning of the Act, yet, if it is proved 
that the respondent was sexually weak 
and debilitated so much so that he was 
not able to perform normal sexual inter- 
course with the appellant for all these 
years, a finding of cruelty within the 
ne of the Act would inevitably 
jollow, 


6. The first question, therefore, 
that has to be decided is whether the 
appellant has succeeded in proving that 
the respondent is impotent within the 
meaning of the Act. The appellant as 
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P.W. 5, has stated that at Gwalior the 
respondent was not able to perform the 
act of coitus and that he used to get 
discharged before he could get his organ 
in contact with her organ. He used to 
play with her in the bed and get dis- 
charged in that manner, Same 


` continued at Dholpur, She has also stat- 


ed that when after Shashi had talked to 
her, she had mentioned that he was sex- 
ually weak and he told her that he would 
get himself treated. No improvement, 
however, in the sexual condition of the 
respondent took place even at Bhopal, In 
about March or April, 1958, some im-~ 
provement was noticed about the res- 
pondent that instead of setting dis- 
charged in the very beginning of his 
sexual advances, he could retain it for 
a minute or two but he would get dis- 
charged before coming near her, All that 
the respondent was however, able to do 
was to rub his organ on her organ and 
get discharged in the mouth of the 
vagina without any penetration, and this 
is how she conceived in May or June, 
1958, During this period though he was 
getting erection of the organ but the 
difficulty was that he used to get dis- 
charged before being able to penetrate 
the organ. At Rangat also the same thing 
continued and the respondent would 
enjoy by rubbing his organ with her 
organ without being able to penetrate 
and thus making her feel miserable. 
Even in 1963 and 1964 when she stayed 
with the respondent at Kanpur for some 
days, she found his condition to be the 
same and no improvement, 

7-9. Smt. Tara Rani, P.W. 3 is the 
mother of the appellant. According to 
her she talked to the appellant after 
coming to know from Shashi and it was 
confirmed and the appellant admitted 
that the respondent was impotent and 
he could not perform the act of coitus. 
She has also stated that when the res- 
pondent was posted at Nasik the appel- 
lant refused to go with him complaining 
that the respondent had made her life 
hell at Port Blair. and that the respon= 
dent has not regained his potency. She 
is stated to have written to the respon= 
dent and in reply Ex. P.W. 3/1. a letter, 
dated 26-11-1962 written by the respon- 
dent was received by her in which he 
admitted his sexual impotency. 

Shri Yudhistar La] Bahal, P.W. 4, is 
the father of the appellant who has 
Stated that he talked to the respondent 
who admitted that he was sexually weak. 


10. Respondent as his own wit- 
ness has deposed that they were having 
normal sexual relations and has denied 
the suggestion that he was not able to 
have sexual intercourse with the appel- 
lant at any time. Thus there is a total 
denia] that the respondent is suffering 
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from any sexual weakness, It is in this 
context that Ex, P.W. 3/1, a letter ad- 
mittedly written by the respondent tọ 
the appellant’s mother is of great signi- 
ficance, In this the respondent has writ- 
ten that he was fully convinced that 
after knowing everything he was the 
cause of Lily’s (appellants pet name) 
sufferings and miseries and also for hav- 
ing caused all the worries, He has also 
written that appellant’s mother had 
written that due to respondent’s weak- 
mess he had worsened the matter. He 
has insisted on writing about his own 
weakness, which matter was talked over 
about four years back, but due to his 
carelessness he did not pay any atten- 
tion to the matter but that he had now 
decided that all this will be cured, no 
matter how much expenditure is incur- 
red. He also informed her that treat- 
ment is proceeding regularly since 3-8- 
1962 and that he had full faith that all 
this will be set right. He has praised 
their forbearance and wisdom and has 
expressed regret that instead of giving 
them all comfort and peace he has been 
the cause of all suffering and pains. The 
respondent has also referred to the hesi- 
tation of the mother in sending his wife 
i.e. the appellant to him and has stated 
that he understands this attitude of 
hesitation because she is Lily’s mother 
and the could well understand the state 
of affairs of her mind, He has said that 
her patience was great and praiseworthy. 
He has also expressed his grievance that 
Lilly (appellant) should be hesitant to 
come to her own house, He has ended 
the letter with asking her not _to be 
sorrowful and not to upset her mind and 
he assured her to have full faith and 
that everything would turn out to be 
all right. He has also written that if 
Lilly really wants to do some training 
or course and then join some service he 
was quite agreeable. He has again ex- 
pressed his regret and apology that he 
should have been the cause of their 
pains. He has asked her to re-assure 
Lilly and calmly think over everything 
and whatever decision she would take 
he would be agreeable to it, 

11. The contention of the counsel 
for the petitioner was that this letter 
which was admittedly written by the 
respondent is clearly a confession of the 
fact that he was having sexual difficulty 
and the allegation of the petitioner that 
the respondent suffered from sexual dis~ 
ability and was impotent was correct. 
The respondent in his evidence had tried 
to explain this letter by taking the plea 
that he fell ill sometime in October and 
November, 1958, at Bhopal from severe 
cough, pain in the left side of the abdo- 
men and fever and the doctor had told 
him thet the disease could develop into 
pleurisy. He also stated that he remain- 
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ed hospitalized for some time and was 
left very weak by the disease. In March, 
1959. according to him, there was a 
recrudescence of his illness. In August, 
1960 there was again an attack of the 
same old disease. In 1962 he states to 
have consulted a Hakim in Delhi in con- 
nection with his illness which had been 
troubling him recurrently since 1958, He 
has denied that the reference ty weak- 
ness in Ex. P.W. 3/1 refers to the sexual 
weakness which had been complained to 
by the letter written to him 

by his mother-in-law. This reference 
to weakness according to him is as 
a result of cough and fever from 
which he was suffering from 1958 
onwards, It will thus be seen that the 
case of the respondent is that P.W. 3/1 
only referred to his cough and pain in 
the chest which the doctors told him 
might lead to pleurisy, He would have 
us believe that he was. referring +0 ‘this 
illness and the same had nothing to do 
with the sexual disability or weakness. 
It is, however, relevant to note that in 
support of his allegation that this letter 
referred to his cough and pain, he has 
not produced any evidence, According to 
im, Dr. Kapur was. one of the doctors 
who attended on him at Bhopal but he 
has not been produced, The respondent 
also stated that he had been hospitalised 
at main hospital at Bhopal for 2/3 weeks 
but no proof even of this has also been 
given. Even though he states to have 
remained on leave during the period he 
was in hospital, no evidence has been 
given with regard to that also, It is im- 
possible to_believe that the respondent 
who is a Government servant if he had 
been hospitalised and on leave. would 
not have been able to produce this evi- 
dence which was easily available and 
which would have supported his case 
beyond any doubt that the reference to 
the weakness in Ex, P.W, 3/1 was to a 
pleurisy or cough and -not to sexual 
weakness, The evidence of R.W.1 is 
worthless as he alleges to have treated 
the respondent for cough pain in 1960, 
but is not even in a position to indicate 
what medicine was supplied, It does not 
stand to reason that any mother-in-law 
or the wife will make any grievance or 
complaint to a man suffering from pain 
or cough which are normal ailments in 
any one’s life. The manner of writing of 
Ex. P. W. 3/1 and the apologetic tone of 
it and the reference to the weakness 
clearly supports the case of the appel- 
lant that the reference was to nothing 
else but to sexual weakness of which 
complaint had been made by the peti- 
tioner as well as by her mother, As a 
matter of fact the Additional District 
Judge after referring to this letter was 
convinced and gave a finding that it can 
be safely concluded that both in 1958 
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and 1962, the respondent had suffered 
from some sort of sexual weakness and 
had been taking treatment to regain viri- 
lity and that it is reasonable to believe 
that the appellant left the respondent in 
1963 because she was not satisfied by his 
sexual performance and also that he was 
weak to such an extent that he would 
suffer emission quickly after penetration 
and thus leave her in the bed without 
her having ever enjoyed orgasm. The 
learned Single Judge did refer to this 
letter, He has not disagreed with the 
findings of the Additional District Judge 
but has taken the view that as this letter 
was written in 1962 after the son had 
been born and even if it be assumed 
that the respondent had become weak at 
some time, there was no warrant for as- 
- sumption that he was impotent either at 
the time of the marriage or at the time 
of the presentation of the petition and 
therefore, the so-called admission of the 
facts do not help the appellant. It will, 
thus be seen that both the courts below 
have accepted the plea of the appellant 
about the sexual weakness and disability 
of the respondent and have rejected the 
case of the respondent that the refer- 
ence in the letter was to cough and chest 
pain, The learned Single Judge, how- 
ever, observed that apart from the state- 
ment of the appellant there is no other 
evidence on record about this allegation 
of sexual weakness. With respect. we 
cannot agree. There is the evidence of 
the mother who has deposed that the 
appellant had talked to her in 1958 on 
which she had complained to the respon- 
dent and had also written a letter to 
him. Ex. P.W. 3/1 which is written by 
the respondent to the mother-in-law, 
also corroborates this version of the 
mother that this complaint of weakness 
of respondent had been mentioned to 
her by the appellant in 1958. 


12. The counsel for the respons 
dent, Mr. Tandon, however, contended 
that the story of sexual weakness of 


the respondent was a mere concoction. 
According to the learned counsel, the 
parties led a very happy and normal life 
right till April 7, 1965, when some dis- 
putes arose between the respondent and 
the father of the appellant on account 
of the money which had been lent by 
the respondent to the father-in-law. The 
suggestion is that because the respon~ 
dent demanded his loan back, the whole 
family including the appellant resented 
this with the result that the present peti- 
tion has been filed, Great stress was laid 
by Mr, Tandon on the incident of April 
7. 1965, which according to the evidence 
of respondent himself related to his ask- 
ing back a loan of Rs. 10,000/- which he 
had advanced to the appellant’s father in 
1956, The respondent as W, 4 has 
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deposed that when he was discussing his 
financial difficulties with the appellant, 
his mother-in-law came and told him ta 
stop asking for the payment of money. 
As there was shouting, the grandmother 
of the appellant also reached there and 
this was not liked by the appellant and 
the parents and because of this incident 
there was a sudden change in the beha- 
viour of the appellant and her parents 
towards him, He has also produced a 
statement of account allegedly showing 
the interest which was paid by the ap+ 
pellant’s father to him on account of the 
loan deposited with him. Shri Yudhistar 
Lal Bahal, P.W. 4, is the father of the 
appellant, wo has denied that he had 
borrowed Rs, 10,000/- from the respon+ 
dent, According to him, the amount 
which had been deposited with them had 
been deposited by the appellant out of 
her own savings. According to him, the 
interest which was paid on this amount 
to the respondent, was due to the fact 
that the appellant had asked him to pay 
interest so that the respondent will leave 
this deposit un-disturbed, According to 
him the interest was paid out of capital. 
I; is denied that the trouble had arisen 
because of any dispute on this money. 
According to the appellant, the dispute 
of April, 1965, arose because she pros 
tested to the respondent about the irre- 
gular remittance of money and his omis- 
sion to send her railway fare. We were 
referred to Ex, R-24 dated April 4. 1964, 
written by the respondent to his father- 
in-law intimating to him that he would 
like to withdraw the amount in instal 
ments and letting him know as to how 
much time it will take, Ex, R-18 dated 
May 19, 1966. is a letter written by the 
mother of the appellant to the respon- 
dent informing him that he had asked 
for the money but the same was requir- 
ed by the appellant and had been sent 
to her as he did not send her any money 
for maintenance, Ex. R-21 dated May 20, 
1966. is from the respondent written to 
his father-in-law asking him if he could 
spare Rs, 1500/- as he needed it on ac- 
count of the scooter, which he ex- 
pected to be delivered soon. Another let- 
fer Ex. R-75 dated May. 20, 1966 written 
to the mother-in-law again complains 
that the respondent has not been sent 
Rs, 1500/-; it also repudiates the sugges 
tion that he has not been sending money 
to the appellant for her requirement 
when studying at Bombay. The fact that 
the respondent was sending some money 
to the appellant when she was studying 
in Bombay has also been admitted by 
her though her-complaint is that it was 
irregular and was not sufficient, We are 
not called upon in these proceedings to 
determine whether the deposit with the 
appellant’s father was made by the res« 


pondent of his own money or whether 
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the money had been deposited by the 
appellant. We referred to these letters 
only for the purpose of dealing with the 
argument of Mr, Tandon that the whole 
controversy and dispute between the 
parties has arisen on account of the de- 
mand of money made by the respondent, 
Mr. Tandon also sought to make much 
of the fact that in the letters which were 
written by the appellant to respondent 
at the time when she was studying dur- 
ing her stay at Bombay, Exs, R-42 to 
R-74 show a distinct attitude and differ- 
ence in the language of the letters writ- 
ten prior to April 7, 1965 and subsequent 
to April 7, 1965. In this connection. he 
pointed out to us that the letters from 
Ex, R-63 which is dated April 25, 1965 to 
Ex. R-74 omit the words ‘Dear Bali’ at 
the heading of the letter while letters 
prior to this date start with ‘Dear Bali’. 
The suggestion is that this shows that 
the whole trouble between the par- 
ties had arisen on account of the money 
demand made on April 7. 1965, and, 
therefore, the story of the appellant re- 
garding the sexual impotency of the res- 
pondent is not believable. It is true that 
the letters subsequent to April 7. 1965 
do not bear the words ‘Dear Bali’. But we 
do not find that that by itself is in any 
way conclusive of the fact that the whole 
trouble between the parties had arisen 
on account of this demand made by the 
respondent for money. It is pertinent to 
note that Ex, R-24. a letter written by 
the respondent to the father-in-law dat- 
ed April 4, 1964. had also asked that the 
respondent would like to withdraw the 
amount in instalments, Now there are 
letters Exhibits R-45 to R-62 from July 
7. 1964, written by the appellant which 
still continued to address the respondent 
as “Dear Bali’. If the appellant was a 
person who would be prepared to break 
her marriage just because the respon- 
dent had demanded the money it is not 
understood why these letters written 
after January, 1964, when money had 
been demanded by the respondent still 
continued to be addressed as ‘Dear Bali’. 
We are of the view that it is not correct 
to read any particular significance in the 
words ‘Dear Bali’ which are of a routine 
mode of addresses. A reference to the 
letters Exs, R-42 to R-74 would show 
that there is only a constant refrain 
about two things: (1) asking for money 
to be sent by the respondent and point- 
ing her helplessness without the money 
being received; (2) there is a natural an- 
xiety about the condition of the son who 
was living with the respondent, It may 
be that letters written after April 7, 
1965, are more formal than the previous 
ones; but the earlier letters do not by 
any manner show such deep passionate 
affection as to indicate that the appellant 
and the respondent were a very happy 
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couple having no sexual mal-~adjustments 
between them, The appellant has tried to 
explain that she was writing these let~ 
ters to ensure continued remittance from 
the respondent. Whatever the reason it 
would be straining the language to hold 
that any of these letters are in any way 
destructive of the version of the appel+ 
lant about the sexual weakness of the 
respondent, The Additional District 
Judge was of the view that all these let~ 
ters were written to the respondent only. 
for money and for nothing else, The 
learned Single Judge has referred to 
Exs, R-42, R-43, R-46 and R-48 in which 
the appellant has at one time asked 
the respondent that he should write to 
her every week and has also offered at 
another place to come back and leave 
the studies if the respondent so desired 
and in Ex, R-43 she has acknowledged 
that the respondent loves her. But we 
cannot shut out eyes to the fact that the 
respondent was supporting her in her 
studies and it would be pointless and 
fratuitous for her to choose to complete~ 
ly break off with the respondent by not 
writing to him and thus dry up the 
source of the money with which she was 
able to continue her studies, In our opin- 
ion it is not correct to read these letters 
as showing that there was no sexual 
trouble at all between the parties and 
the whole thing was a mere made 
up story brought into existence for 
the purpose of this petition. It 
seems to us most unnatural and wunima~ 
ginable to suggest that a wife anywhere 
in the world and more especially in 
India would be willing to wreck and ruin 
her married life simply because the hus- 
band had demanded back the money 
(even assuming that he had deposited it 
with the father-in-law). It passes one’s 
comprehension to imagine that there 
would be parents so depraved and so in~ 
different to the happiness of their daugh- 
ter that they would be a party to such 
a nefarious conspiracy, It could be that 
the incident of April 7, 1965, may have 
further accentuated and embittered the 
relations, which had already reached the 
breaking point. But it is a very different 
argument to urge that the appellant and 
the respondent were a happily adjusted 
married couple upto April 7, 1965, when 
suddenly the relationship collapsed and 
broke down and all just because the res« 
pondent demanded his money back. 
We find this suggestion totally against 
normal human conduct and not worth 
credence, It is not understood. if accord- 
ing to the respondent the parties were a 
happy family prior to April 7, 1965 how 
this reference to weakness in 1958 and 
1962 found mention and which he himself 
acknowledged in his own letter Ex. P.W. 
3/1 written on November 26, 1962. In this 
connection we may refer to the letter 
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written by the respondent to his mother- 
in-law Ex, R-21 dated May 20, 1966, 
where after referring to the incident of 
April 7, 1965, the respondent has written 
that if ‘Lilly’ could stay with him earlier 
to this date then why she could not stay 
with him now because (as he writes) he 
is now better than before, This letter 
was replied to by the appellant’s mother 
by Ex. R-22 dated May 23, 1966. The 
mother-in-law of the respondent wrote 
in that letter that it was no use drag- 
ging them in between and putting blame 
on them as they do not figure anywhere 
as both the appellant and the respon- 
dent were adults and could understand 
their own good and evil, She has then 
complained to the respondent that in 
reality if he had been. alright from the 
beginning all these troubles would not 
have arisen, She has also written that it 
is no use further worsening the situation 
and making Lilly (the appellant) miser- 
able. The letter also carries a sentence 
that Lilly is miserable since years and 
had she been happy all these things 
would not have arisen, Possibly these 
miseries are due to deeds of the previous 
birth, It will thus be seen that the com- 
plaint about the unhappiness between 
the appellant and the respondent due to 
sexual weakness of the respondent was 
again referred to, We thus see no reason 
not to believe the evidence given by the 
appellant with regard to sexual weak- 
ness of the respondent. 


13. ©The question then arises 
whether this sexual weakness of the res- 
pondent can result in a finding of im- 
potency. It is in this context that the 
appellant having borne a son to the res- 
pondent cannot be lightly brushed aside. 
No doubt the birth of a child is not a 
conclusive evidence that the marriage 
has been consummated, and as the House 
of Lords said Russell v. Russell. (1924 
AC 687 (722)) that 

“Fecundation ab extra is admittedly, 
by the medical testimony, as vouched by 
the learned Judge in his summing-up a 
Tare but not impossible, occurrence; but 
its accomplishment will depend, not only 
or exclusively on the proximity of the 
organs, but on certain other potential 
qualities of the particular man.” 


Similarly it was held in Clarke 
(otherwise Talbott) v, Clarke, 1943-2 All 
ER 540 that the birth of a child was due 
to ‘Fecundation ab extra and the marri- 
age had never been consummated’, In 
that case the parties had been married 
in 1926 and a child had been born in 
1930. The application was filed in 1942 
when the husband took the plea that the 
marriage had. not been consummated. 
There the learned Judge found that there 
had been no penetration and, therefore, 
it did not constitute consummation of 
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marriage notwithstanding the birth of a 
child a decree of nullity was granted. 
That it is possible that fecundation may 
take place ab extra by semen encounter- 
ing the vagina of the woman and caus< 
ing a possible pregnancy without pene- 
tration or ordinary intercourse was ac- 
cepted in Snowman v, Snowman. (1934 
PD 1886), 


14. The difficulty, however, of 
accepting the argument of fecundation 
ab extra in the present case as noticed 
by the learned Single Judge is that this 
plea as such was not put forward in the 
pleading to explain the birth of the son. 
The case put forward in the pleadings 
was that on being confronted by the ap- 
pellant as to why the respondent was noft 
able to perform the act of sexual inter- 
course properly and completely, the lat- 
ter undertook and promised to get him- 
self treated and started getting some 
treatment, After getting some treatment 
he got somewhat better with those medi- 
cines and the appellant got pregnant al- 
though there was no normal and com-= 
pleted sexual intercourse between the 
parties as there was some penetration. 
The appellant became pregnant and the 
son was born in 1959, The appellant fur- 
ther alleged that the respondent was not 
cured and could not be cured and it was 
a temporary phase and after (that) he 
again could not perform the act of sexual 
intercourse. In evidence the appellant 
elaborated it by stating that she became 
pregnant because by the use of medj- 
cines the respondent was getting better 
and better but all that the respondent 
was then able to do was to rub his organ 
on her organ and get discharged in the 
mouth of the vagina without any pene- 
tration and that she conceived in May 
or June, 1958 in this manner, and not as 
a result of sexual intercourse, She has 
also stated that he had been rubbing his 
organ with her organ and getting dis- 
charged without being able to penetrate 
the organ, The evidence thus to some ex- 
tent takes a different stand from that 
mentioned in the pleadings. In the plead- 
ings it was mentioned that there was 
some penetration but the stand now 
taken in the evidence is that there was 
no penetration at all. The case put for- 
ward in the pleading, therefore, was not 
that the son was born from the respon- 
dent by rubbing of his organ with her 
organ without any penetration and some 
how the semen got inside her vagina. 
The comment of the learned Single 
Judge, therefore, that there was a varia- 
tion between the pleading and evidence 
in that plea of fecundation ab extra was 
not pleaded is justified and we are in 
agreement with it, There is then the 
other matter of the medical report, It 
appears that the appellant by her appli- 
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cation, dated July 8, 1968, applied to the 
court that the respondent may be exa- 
mined in order to prove that he was im- 
potent and that the court may appoint 
a board of Doctors. The respondent rais- 
ed no objection and the court by its 
order dated 27-8-1968 directed a report 
of board of three doctors to be appoint- 
ed by the Medical Superintendent to 
find out whether the respondent is sexu- 
ally impotent or not. In pursuance of 
the court’s order the Chairman of the 
Board of Doctors, submitted their report 
to the effect that the respondent on be- 
ing asked- to masturbate and produce 
semen normal erection was obtained and 
he ejected semen which was confirmed by 
microscopic examination and that in their 
opinion he was not impotent. The Doc- 
tors who gave this opinion were not exa- 
mined as witnesses by either of the par- 
ties and the report, therefore, remains 
unproved and is no evidence, We cannot 
agree with Mr. Tandon that the report 
of the doctors was admissible in evi- 
dence without the doctors having ap- 
peared as witnesses in court. A refer- 


ence to Order 26, Rule 10, C.P.C. is not, 


relevant because this is not a case of 
Commissioner having been appointed to 
do local investigation, All that has hap- 
pened is that the appellant had asked for 
the examination of the respondent and 
he not having objected the court direct- 
ed that the respondent be examined by 
the doctors. Opinion of these doctors 
would only become admissible in evi- 
dence if they had deposed in court. In 
State v, Bhausa Hanmantsa Pawar, AIR 
1962 Bom 229 it was held that a certifi- 
cate from a medical expert was nothing 
more than a mere opinion of the person 
who purports to have issued the certifi- 
cate and opinion is not evidence until 
the person who has given the particular 
opinion is brought before the court and 
is subjected to the test of cross-examina- 
tion and that unless it is done the certi- 
ficate is not evidence. As the doctors 
have not appeared in court in the, pre- 
sent case, their opinion cannot be accept- 
ed as admissible evidence. The fact. how- 
ever, remains that the appellant having 
herself asked for the examination of the 
respondent by the Doctors did not pur- 
sue this matter, Even if this report was 
not to be taken into account it would at 
least show that the appellant having 
asked for the medical examination of the 
respondent to show that he was impo- 
tent did not proceed with the matter and 
the respondent is justified in stressing 
that one mode of proving impotency has 
not been followed through by the appel- 
lant and this makes the allegation of the 
impotency not proven. 

15. Impotency is the lack of abi- 
lity to perform full and complete sexual 
intercourse, It has been accepted that 
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partial and imperfect intercourse is not 
consummation and if a party (husband) 
was incapable of performing the sexual 
intercourse fully he would be in law 
deemed to be impotent, vide Snowman 
ia Bensinger) v. Snowman, 1934 


Any penetration however transient 
cannot amount to consummation of mar- 
riage. vide W (otherwise K) v. W. 1967-3 
All ER 178. 


16. Now Section 12 (1) (a) of 
the Act provides that a decree a nul- 
lity can be given on the ground that 
respondent was impotent at the time of 
marriage and continued to be so until 
the institution of the proceedings. The 
parties were married in 1954 and a son 
was admittedly born in 1959. We have 
already found that it is not possible for 
us to hold that the birth of a son can 
be said to be the result of fecundation 
ab extra because apart from any thing 
else, no such specific plea was put for- 
ward. We have also noticed that though 
in the evidence the appellant has stat- 
ed that there was no penetration at all 
yet in the pleadings it has been stated 
that there was some penetration when 
pregnancy took place, It is apparent 
that in order to attract Section 12 (1) 
(a) of the Act it has to be positively 
proved that the husband respondent was 
impotent at all material times i.e. right 
from the time of the marriage i. e. in 
1954 and continued to be so until the 
institution of proceedings in 1967. The 
requirement is so strict that even if it 
could be shown that the marriage was 
consummated just once during this 
period a decree of nullity cannot be 
granted in terms of Section 12 (1) (a) of 
the Act. The burden of proving that 
the respondent was impotent at all 
material times is on the appellant. We 
find that evidence on record falls short 
where a firm finding can be given that 
the respondent was impotent right from 
the time of marriage till the institution 
of the proceedings in spite of the birth 
of a son, We. therefore. feel that in 
this state of evidence it would be some 
what hazardous to come to a conclusion 
that the respondent is impotent. This 
is not to say that we are disbelieving 
the overall evidence of the appellant 
regarding the sexual weakness of the 
respondent or the sexual relations and 
performance as deposed to by her. All 
that we are indicating is that though we 
are inclined to believe overall evidence 
of the appellant in this regard it still 
leaves a doubt wherein we cannot with 
absolute certainty say that there was 
not even one occasion when proper 
penetration took place during all the 
period from 1954 to 1967. more especial- 
ly when the appellant became pregnant 
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In 1958. It is because of this peculiar 
nature and circumstances of the case 
that we find the evidence insufficient 
to come to a finding of impotency. We 


are, therefore. inclined to agree with 
the view taken by the Courts below 


that the appellant has failed to prove 
that the respondent was impotent at 
the time of marriage and continued to 
be so. on the date of the presentation 
of the petition. We therefore affirm 
ie finding of the Courts below on issue 
No, 1. 

17. Now that brings us to the 
question whether the appellant has 
proved the alternative plea of. cruelty 
so as to get relief under Section 10 (1) 
(b) of the Act. Section 10 (1) (b) of 
the Act also provides that a decree of 
judicial separation may be given on the 
ground that the other party has treat- 
ed the petitioner with such cruelty as 
to cause a reasonable apprehension in 
the mind of the petitioner that it will 
be harmful or injurious for the peti- 
tioner to live with the other party. 


18. The legal conception of 
eruelty is generally described as con- 
duct of such a character as to have 
caused danger of life. limb or health 
(bodily or mental) or as to give rise to 
a reasonable apprehension of such dan- 
ger, vide Halsbury’s Laws of England. 
Third Edition, Volume 12, para. 514, 
page 269. 


In Jamieson v. Jamieson 1952-1 All 
ER 875 at 886 Lord Reid states the pro~ 
position thus. ‘Once it is established that 
physical violence is not a necessary in- 
gredient of cruelty —and I think that that 
has long been recognised by the law of 
Scotland — then I can see no justification 
in principle for requiring that the deli- 
berate acts of the defender must be of 
a certain character and I know of no 
authority which requires me to make 
any such distinction,’ 


Now the evidence of the appellant 
fs that the respondent was quite con- 
tent and enjoyed by merely rubbing his 
orfan with her organ without being 
able to penetrate and thus making her 
miserable, We have already held that 
because of the birth of a child and be- 
cause of variation between the plead- 
ings and evidence on record is insuff- 
cient to hold that there was not even 
a single instance when any penetration 
took place including the time when the 
appellant became pregnant. But even 
if there mav have been a couple of 
times when proper penetration had 
taken place in 1958 when the appellant 

me pregnant, the evidence on record 
mevertheless quite unmistakeably proves 
that ever since 1958-59 and even in 
earlier years the respondent was 60 
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sexually debilitated that he has never 
been able to have proper sexual intercourse 
and has always left the appellant un- 
satisfied and miserable, As a matter of 
fact the appellant has stated that even 
in 1963 and 1964 whenu the respondent 
tried to have the sexual intercourse 
with her he could not do so because 
there was no improvement in his con- 
dition. The question, therefore, that 
arises is whether in view of the state- 
ment of the appellant which we find no 
reason not to believe that the respon- 
dent has been unable to heve proper 
intercourse for all these years because 
of his inherent sexual delibility the ap- 
pellant is entitled to claim judicial sepa- 
ration under Section 10 (1) (b) of the 
Act. It is true that there is no sug- 
gestion that the respondent ig delibe- 
rately or wantonly acting in such a 
manner as not to give sexual satisfaction 
to the appellant. It may also be əc- 
cepted that the respondent has tried his 
best. But the fact nevertheless remains 
that because of his inherent physical 
weakness he is not able to have proper 
sexual relations with the appellant; the 
result being that every time the mar- 
riage bed instead of being a source of 
pleasure and fulfilment becomes a source 
m oe and frustration to the appel- 
an 


19. ‘An intention on the part of 
one spouse to injure the other is not a 
necessary element of crueltv as a matri- 
monial offence .....scccee ; accordingly, in 
cases where the two spouses are of nor- 
mal physical and mental health, and the 
conduct of the respondent spouse, so 
considered, is so bad that the other 
should not be called on to endure it. eru- 
elty is established, and then it does not 
matter what was the respondent's state 
of mind, e. g. it is immaterial whether 
the respondent’s conduct was ‘aimed at’ 
the other spouse or due to unwarranted 
indifference, attributable. perhaps, to 
selfishness or lazines’. vide Gollins v. 
Gollins 1963-2 All E. R, 966. In that case 
what was found was that the husband 
did little or nothing to help the wife and 
though he was incorrigibly and inexecu- 
sably lazy. the evidence did not show 
any wish on his part to harm the wife 
nor was he aggressively unkind to her. 
and yet the House of Lords held that the 
wife was entitled to a decree on the 
ground of cruelty even if the husband 
may not have intended to be cruel. Same 
proposition was reiterated in another case 
of House of Lords Williams v, Willams 
1963-2 All E.R, 994. In that case Lord 
Pearce observed as follows :— 


*The dissolution or permanent inter- 
ruption of a union which is in theory 
life-long and indissoluble, cannot be 
justified by any way logic, But the 
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frailities of humanity produce various 
situations which demand practical re- 
lief and the Divorce Acts owe their origin 
to a merciful appreciation of that de- 
mand, Any extension of the area of 
relief has always been advocated on the 
ground that there are Situations of 
hardship that must be alleviated, But 
in the Divorce Acts there is nothing that 
suggests an intention to punish.” 


In that case wife was granted a 
divorce on the ground of cruelty and 
it was held: 


“Insanity of a respondent spouse 
(in terms of the McNaughten rules, 
proof that he or she. owing to disease 
of the mind. was unaware of the nature 
and quality of his or her acts. or. if 
aware of that, did not know the acts 
to be wrong) is not necessarily a de- 
fence to a suit for divorce on the ground 
that the respondent treated the peti- 
tioning spouse with cruelty’, 

20. In P. (D) v. P (J), 1965-2 All 
ER 456. It has been held that: 


‘the fact that the wife could not 

control her psychological inhibition did 
not in law negative the fact that her 
conduct in consistently depriving the 
husband of normal sexual intercourse 
and the opportunity of becoming a 
father was unendurable and, as it seri- 
ously affected his health, constituted 
cruelty.’ 
In Evans v. Evans, 1965-2 All ER 789 
husband was granted a decree on the 
ground of cruelty on the finding that 
the conduct of the wife in refusing to 
have intercourse was grave and weighty 
matter and did have an adverse effect 
on the husband’s health, and consequent- 
ly amounted to cruelty. 


In White (otherwise Berry) 
White, (1948-2 All ER 151) ‘neues 
practise of coitus interruptus by the 


husband was not held to entitle the wife 
to a decree of nullity she was neverthe- 
Jess held entitled to a decree of dissolu- 
tion on the ground that this practise 
constituted cruelty in law as it was 
undermining the health of wife. 


21, Thus the law is well settled 
that if either of the parties to a mar- 
riage being a healthy physical capacity 
refuses to have sexual intercourse the 
same would amount to cruelty entitl- 
ing the other party to a decree. In our 
opinion it would not make any differ- 
ence in law whether denial of sexual 
intercourse is the result of sexual 
weakness of the respondent disabling 
him from having a, sexual union 
with the appellant, or it is because of 
any wilful refusal by the respondent: 
this is because in either case the result 
is the same namely frustration and 
misery to the appellant due to denial 
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of normal sexual life and hence cruelty. 
Prior to Gollin’s case 1963-2 All ER 966 
in 1963 the Courts in England had been 
taking the view that unless cruelty was 
aimed at by either of the parties the 
same would not amount to cruelty. But 
that is no longer a correct view and 
therefore, subsequently the Courts have 
proceeded on the basis that it is not 
necessary to prove the culpability of 
the respondent in order to hold him 
guilty of cruelty. What has to be found 
in each case is whether the act is such 
which the complaining partner should not 
be asked to endure. The Court of appeal 
in Sheldon v, Sheldon, 1966-2 All ER 
257 granted a decree to the wife on the 
finding that the husband’s persistent re- 
fusal of sexual intercourse over a long 
period without excuse, caused a grave 
injury to the wife’s health and amount- 
ed to cruelty on his part, Lord Denning 
observing that: 


‘the categories of cruelty are not 
closed. The persistent refusal of sexual 
intercourse is not excluded.’ 


22. In the present case the mar- 
riage took place in 1954. Barring the 
pregnancy in 1958 which according to 
the appellant was the result of part im- 
provement, right from the day of mar- 
riage till 1964, there has never been 
any normal sexual life, and the respon- 
dent has failed to give sexual satisfac- 
tion. The marriage has really been re- 
duced to a shadow and a shell and the 
appellant has been suffering misery and 
frustration, In these days it would be 
unthinkable proposition to suggest that 
the wife is not an active participant in 
the sexual life and. therefore, the sexual 
weakness of the husband which denied 
normal sexual pleasure to the wife is 
of no consequence and therefore. cannot 
amount to cruelty. Marriage without 
sex is an anathema. Sex is the founda- 
tion of marriage and without a vigor- 
ous and harmonious sexual activity it 
would be impossible for any marriage to 
continue for long. It cannot be denied 
that the sexual activity in marriage has 
an extremely favourable influence on a 
woman’s mind and body. The result 
being that if she does not get proper 
sexual satisfaction’ it will lead to depres- 
sion and frustration. It has been said 
that the sexual relations when happy 
and harmonious vivifies woman’s brain, 
develops her character and trebles her 
vitality. It must be recognised that 
nothing is more fatal to marriage than 
disappointments in sexual intercourse. 


23. The appellant is only in mid 
thirties. To force the appellant to this 
life of frustrating and unsatisfied sexual 

life which would inevitably damage her 
health both mental and physical, is 


210 Delhi {Prs, 23-24] 


nothing but cruelty. The Additional 
District Judge found that the respon- 
dent in 1958/1962 had suffered some sort 
of sexual weakness, the appellant was 
not satisfied by his sexual performance 
and that he was weak to such an extent 
that he would suffer emission quickly 
after penetration and thus leave her in 
the bed without her having ever enioy- 
ed orgasm and that perhaps the desired 
result could be achieved by mutual 
understanding and necessary encourage- 
ment and stimulus to the respondent 
and he went on to hold that from this 
appellant developed extreme hatred 
against the respondent though the res- 
pondent’s own weakness was partly res- 
ponsible for it and that is why she did 
mot care to provide any stimulation to 
the respondent, He then took the view 
that the marriage bed could perhaps be 
a happy bed if instead of putting the 
respondent to shame and telling him after 
his failure as to why he had harassed 
her, she had used language of love and 
encouragement. It is a little difficult to 
appreciate what exactly the Additional 
District Judge was suggesting. If as he 
found that the respondent was sexually 
weak and was not able to satisfy the 
appellant in the normal way it 
is difficult to appreciate the suggestion 
that appellant should have given neces- 
sary stimulation. It is nobody’s case 
that the respondent was not able to have 
sexual intercourse with the appellant 
because of any inhibition or repugnance 
shown by the appellant. On the con< 
trary it is the case of the appellant, 
which we are accepting that it was be- 
cause of sexual weakness of the res- 
pondent that he was not able to have 
normal sexual intercourse, In that view 
the suggestion of the Additional District 
Judge that even though the husband was 
sexually weak she should have pro- 
vided stimulation to the respondent can 
be answered best in the words- of 
Pearce J. in L. v. L, 1949-1 AN ER 
141 wherein it was held that in most 
nullity cases there comes a moment 
when the most forebearing wife becomes 
sickened by the role. so unnatural to a 
sensitive woman of trying to stimulate 
an impotent spouse sufficiently to enable 
him to achieve penetration. The learn- 
ed single Judge referred to the letters 
Exs, R-42, R-43, R-46 and R-48 written 
by the appellant from Bombay to the 
respondent to hold that there was no 
love lost between the two till that stage 
which would not have been the case if 
the appellant had developed dislike for 
the respondent which is sought to be 
made out as a mental torture of the 
magnitude that should be held to amount 
to cruelty. With respect, it seems to us 
that the finding of mental cruelty on 
the ground that the respondent was not 
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able to have proper sexual intercourse 
with the appellant is not rebutted by a 
reference to these letters, Those let« 
ters at the most show that the appel- 
lant was writing in a routine and polite 
manner. It does not follow that since 
no complaint was made in the letters 
about the sexual weakness of the res- 
pondent it must be taken that there was 
no mental torture and that the version 
of the appellant is an afterthought. 
Ex, P.W. 3/1 clearly negatives that as- 
sumption. It is also relevant to note 
that even during the time when the ap- 
pellant was at Bombay she had gone 
and ‘stayed in holidays with the respon~ 
dent in 1963 as well as 1964 in the hope 
that the respondent might have improv- 
ed but had unfortunately found the res- 
pondent sexually weak as before. As 
the respondent because of his sexual 
weakness remained unable to have nor- 
mal sexual intercourse, the mental tor- 
ture and danger and apprehension to the 
health of the appellant was inevitable 
and the finding of cruelty inevitably 
follows. Learned single Judge has also 
opined that social disparity between the 
two is the root cause of trouble. We 
cannot agree. The mere fact that the 
appellant has now got an independent 
job does not mean, that she would want 
to break her marriage without any rea- 
son. The job (though paving her some- 
what more than the respondent) is an 
ordinary kind of job which does not 
in any manner add to her social status 
or standing in society. The respondent 
holds a reasonably good job and is bet- 
ter qualified than the appellant. Had 
there been no such sexual weakness of 
the respondent we cannot believe that 
the wife would have gone to a Court of 
law simply because she has now got an 
independent job. There is no material 
on record to so hold and we feel that 
this finding of the learned Judge cannot 
be sustained on the material on record. 
We are therefore, constrained to hold 
that the courts below were not right in 
holding that the appellant has failed to 
prove the plea of cruelty. We are of the 
view that the appellant has successfully 
proved that the respondent has treated 
her with such cruelty as to cause a 
reasonable apprehension in the mind of 
the appellant that it would be harmful 
and injurious for the appellant to live 
with the respondent. The appellant 
would. therefore. be entitled to a decree 
of judicial separation under Section 10 
(1) (b) of the Act. Issue No. 2 is, there- 
fore. decided in favour of the appellant. 


24, On issue No, 4 the Courts 
below have held that the petition filed 
by the appellant in 1967 is belated þe- 
cause according to her she had come to 
know in 1957 that the respondent was 
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jmpotent and that there is no satisfac- 
tory explanation for the delay in filing 
the petition. The Courts below have 
taken the year 1957 ‘because according 
to the appellant it was in that year when 
Shashi her cousin sister came and stay~ 
ed with her and that she came to know 
that the husband was not able to have 
proper sexual intercourse with her be- 
eause of sexual weakness. Her evidence 
is that her relations were against the 
filing of this petition in a Court of law. 
Her mother who has appeared as P. W.3 
had also stated that the appellant had 
been mentioning sometime to file the 
petition but she had been dissuading her 
for a variety of reasons but now when 
the appellant has ‘become independent 
she had taken her own decision. It is 
also stated that it was on account of the 
fear of bad name to the family that the 
appellant refrained from taking any 
action against the respondent earlier. 
One of the factors mentioned in this 
connection was that there were two sis- 
ters of marriageable age of the appel- 
lant and hence the reluctance to move 
in this matter earlier. . This evidence 
was given in September, 1968 and it was 
admitted that the second sister was mar~ 
ried only four months back ie, after 
the filing of the present petition in 1967. 
From this the Courts below have held 
that as the application was moved in 
1967 the explanation in filing the appli 
cation late is totally insufficient and, 
therefore, the petition was liable to be 
rejected on ground of delay. We are 
unable to agree. It should be noticed 
that it is not as if from 1957 when the 
appellant came to know of the sexual 
weakness of the respondent there has 
been a normal ordinary kind of life 
lived by the parties without any com- 
plaint and that the application filed in 
November, 1967, is so sudden and un- 
explained that delay should bar the re« 
lief. It is to be noticed that the appel- 
lant got a child on February. 1959. 
Thereafter the respondent was transfera 
red to Andaman at Port Blair - from 
where he came back in July 1962. The 
appellant was married at the age of 16 
years. A child having been born in 1959 
it would be unnatural to have expected 
the appellant to have rushed in for judi- 
cial proceedings immediately thereafter 
even though she found that the sexual 
weakness and inability of the respon- 
dent continued during all these years. 
We also cannot shut our eyes to the 
practical difficulties and problems faced 
by an Indian girl when faced with the 
decision to break her marriage, Instances 
are numerous where Indian women have 
gone through a literal misery of marriage 
for years rather than go to a court of law 
and expose themselves to a public gaze. 
The attitude of the parents and relations 
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in most of these cases is also unsympathe- 
tic. It is only when driven to extreme 
frustration and desperation that resort 
to courts is taken, In this connection ref- 
erence may be made to observations in 
S. v. R. ATR 1968 Delhi 79 (Division 
Bench consisting of K. S. Hegde C. J. 
fas he then was) and Jagit Singh J.) 
where an application by the wife on the 
ground of impotency of the husband was 
moved. six years after they have started 
living separately. The argument of delay 
for refusing relief to the wife was not. 
accepted and it was observed :— 


In considering whether there was 
unnecessary or unreasonable delay in 
seeking the relief we cannot ignore the 
conditions of the society in which the 
parties lived and traditions of the fami- 
lies to which they belong. The Hindu 
society looked with disfavour  dissolu- 
tion of marriage. It was considered as 
something sinful. It requires courage to 
face the public odium. We can take 
judicial notice of the fact that even to- 
day considerable sections of the Hindu 
society look with disfavour the idea of 
dissolving a marriage,’ 


_ 25. ‘There is then the further 
fact that the appellant had joined Bom- 
bay school in 1963 where she was upto 
1966. During that time she was obvi- 
ously trying to eauip herself so as to 
be able to face the world subsequently 
and be in a position to stand on her own. 
It would have been unnatural for her 
to have taken up a matrimonial battle 
during the time when she was without 
any resources, Even during this period 
she did make an effort if it was possible 
to save marriage because we have it on 
record that in October. 1963 and April, 
1964 she had gone and stayed with the 
respondent but as she did not find any 
improvement and as the respondent con- 
tinued to be sexually weak the decision 
to go to the Court of law was inevitab- 
ly made. 


26. Mr. Tandon had also sought 
to urge that under Section 23 of the 
Act even if any of the grounds exists 
for granting relief the Court has still to 
be satisfied that the petitioner has not 
in any manner condoned the cruelty and 
it is only fhen and in such a case but 
not otherwise that the Court can decree 
such a relief. The argument is that as 
the appellant came to know in 
1957 onward that the respondent 
was sexually not able to perform pro- 
per sexual intercourse and as the ground 
of cruelty is based on that the applica- 
tion which is now brought in 1967 would 
show that the appellant had condoned 
the cruelty. In our view this ground 
has ne force. The cruelty that may be 
a matter of being condoned within Sec- 
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tion 23 may be the acts of the physical 
eruelty which after their occurrence 
may be condoned by the parties living 
together from which an inference may 
be drawn that that particular act of 
cruelty had been condoned and, there~ 
fore, if subsequently an application is 
brought on the ground of that act of 
eruelty the Court will have to see whe- 
ther the cruelty which ‘has taken place 
earlier and which is now made the basis 
of the petition has not been condoned 
by the subsequent act of the parties. In 
the present case the cruelty that is the 
basis of the petition is based on sexual 
weakness of the husband and his inabi- 
lity to have sexual: intercourse with the 
appellant. This kind of mental cruelty 
is a recurring and ever present one. On 
our finding that the respondent is 
sexually weak to an extent where there 
is no norma] sexual intercourse it is 
apparent that cruelty is persisting for 
all these years and the grievance of the 
appellant is not based on something in 
the remote past but is based right upto 
the time in 1964 when the respondent 
was found in the same unsatisfactory 
condition. Condonation must mean co- 
habitation under one roof but as by the 
very nature of plea that there is no 
normal sex life between the parties no 
question of condonation can arise, 


27. Mr, Tandon had referred fo 
H. v. H. AIR 1928 Bom 279 for the 
proposition that a party cannot appro- 
bate or reprobate and we have held that 
he would be entitled to relief for ap- 
probate in marriage. The Division Bench 
in AIR 1968 Delhi 79 has not accepted 
that the proposition of anprobate and 
reprobate is applicable under Hindu 
Marriage Act. Even otherwise this case 
is distinguishable. In that case what 
had happened was that the wife brought 
her application for nullity on the ground 
that the husband was impotent but that 
application was compromised and the 
application was got dismissed. She sub- 


sequently brought another application 
on the same ground. It was in these 
circumstances that it was held that 


having regard to the dismissal of the 
former petition she was not competent 
to maintain the petition again. It is 
apparent that that case has no relevancy 
to the present case. 


28. Delay in order to defeat a 
party must be such a delay which will 
operate as bar to the ground of relief 
under Section 23 of the Act. that is, the 
delay which could be described as either 
unnecessary or improper or as culpable 
delay. It really means the deley for 
which some blame can be attached to 
the party guilty of delay. vide Smt. 
Laliyhamma v. R. Kannan, (AIR 1966 
Mys 178). 
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In Dr. Niranjan Dass Mohan v. Mrs, 
Ena Mohan, (AIR 1943 Cal 146) it was 
held that the delay by itself is no ban 
to the grant of relief. 


In dealing with the question of de~ 
lay in England, Lord Selborne in G. v. 


M.,- 1885-10 AC 171 at p. 189 spoke as 
follows :— 
‘Where there is a controversy of 


fact. delay in bringing forward the case 
increases. in proportion to the length 
of that delay the burden of proof which 
is thrown upon the plaintiff, But that 

ere is any definite or absolute bar 
arising from a certain amount of delay, 
is a proposition which I apprehend can= 
not be established either by any Scotch 
or by any English authorities.’ 


In (L. otherwise) B. v. B., 1895 PD 
275 a decree of nullity was granted 
after a period of 7 years of marriage by 
the learned Judge finding that the wife 
wishes to escape from a state of things 
which the impossibility of sexual intere 
course has rendered intolerable, 


In Clifford v, Clifford, 1948 PD 187 
the husband was allowed a decree of 
nullity on the ground of wife’s incapa~ 
city 27 years after marriage, 


In the present case we find that af 
no time has there been normal married 
life between the parties. The appellant 
has never accepted the situation of re- 
maining married but. .without having 
normal sexual relations. She has through- 
out put up with this mental torture, 
hoping that things might improve buf 
finding that things remain the same. and 
a time had reached when she could not 
put up with it any longer without dan- 
ger to her health both phvsical and 
mental. It appears to us that the ap- 
pellant has tried over a number of years 
genuinely though under very difficult 
circumstances to make the success of the 
marriage but as the sexual weakness of 
the respondent has persisted it has ob- 
viously caused great strain and frustra- 
tion to her. We have already found that 
sexual weakness of the husband has 
persisted all these vears. Once that 
finding is given. to insist on both the 
parties living together would be nothing 
but sheer misery endangering the physi- 
cal and mental health of the appellant. 


29. In the present case there is 
no question of any culpable delay. Par- 
ties have now reached a stage where 
their living together would’ be nothing 
but cruelty to the appellant. In these 
circumstances to refuse relief on the 
ground of alleged delay would not be a 
practical and realistic approach and in- 
deed it would be unreasonable and in- 
human. 


30. As a result of the above we 
would set aside the judgments of the 
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courts below and hold that the respon- 
dent has treated the appellant with such 
cruelty as to cause a reasonable appre- 
hension in the mind of the appellant 
that it will be harmful and injurious for 
the appellant to live with the respon- 
dent. Thus the appellant is entitled to 
and we hereby grant a decree for judi- 
cial separation under Section 10 (1) (b) 
of the Act in favour of the appellant 
and against the respondent, In view of the 
circumstances of the case the parties will 
bear their own costs throughout. 


Appeal allowed, 
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Section 19 — Permission under — Ex- 
ecution of eviction order passed against 
legal representatives of deceased tenant 
by Controller under Delhi Rent Control 
Act — Permission is not necessary be- 
cause such persons are not ‘tenants’, 

(Para 12) 


Index Note :— (C) Civil P. C. (1908), 
Section 47 — Power of executing Court 
to go behind decree — Question of lack 
of jurisdiction of Court or Tribunal pass 
ing decree can be entertained only 
lack of jurisdiction is apparent on face 
of record. 

Brief Note:— (C) Where a close 
study of the various provisions of law 
is necessary to determine the question 
and the question was not taken up even 
in second appeal to the High Court. it 
cannot be said that there was an error 
apparent on the face of the record, AIR 
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lowed, (Paras 16,17) 
Cases Referred: Chronological Paras 
AIR 1972 Delhi 34 = 1970 Ren 
CJ 1078 (FB), Bardu Ram v. 
Ram Chander 3, 6 
AIR 1972 Delhi 56 = 1972 Ren CR 
257, Mangal Chand v, Gurbaksh 
Singh 7, 8,13 


AIR 1970 SC 1475 = (1971) 1 SCR 
66, Vasudev Dhanjibhai Modi 
v. Rajabhai Abdul Rehman 14 
1970 Ren CR 519 = ILR (1970) 1 
Delhi 768, C. R. Abrol v. Admi- 
nistrator under Slum Areas IF 
AIR 1965 SC 414 = (1964) 4 SCR 
892, Anand Niwas (Pvt) Ltd. 
v. Anandji Kalyanji’s Pedhi 
AIR 1961 SC 1602 = (1962) 2 SCR 
125, Jyoti Parshad v. Admn, for 
Union Territory of Delhi TE 
AIR 1960 SC 137 = (1960) 1 SCR 
890, Satyanarayan Laxminara- 
yan Hegde v. Mallikariun Bha- 
vanappa Tirumale 15 


L. D. Adlakha, for Petitioners; S. S. 
Chadha. for Respondent. 


JUDGMENT :— One Rahim Khan 
was a tenant under the predecessor-in- 
title of the respondent Mohamad Ismail 
from before 1-12-1962 when Section 106 
of the Transfer of Property Act first 
became applicable to Delhi. The respon~ 
dent landlord sent a notice dated 8-1- 
1964 to Rahim Khan alleging that the 
latter had not paid arrears of rent in 
respect of the premises and stating that 
if the arrears of rent are not paid with 
in two months of the service of the 
notice, then proceedings for recovery of 
Tent and for eviction would be taken 
against him. This notice was a compo- 
site notice under clause (a) of the pro~ 
viso to Section 14 (1) of the Delhi Rent 
Control Act, 1958 (hereinafter called 
the Act) and also a reasonable notice ac- 
cording to the principle underlying Sec- 
tion 106 of the Transfer of Property Act. 
As the notice was not complied with, 
the landlord filed a petition for eviction 
against Rahim Khan before the Rent 
Controller under the provisions of the Act. 
The landlord proved the service of this 
notice on Rahim Khan. In the appli« 
cation for eviction, the landlord had al- 
leged the service of the said notice on 
Rahim Khan but Rahim Khan had 
generally denied the allegations regard- 
ing the service of notice. After the ser- 
vice of notice was proved by the land- 
lord. the contractual tenancy of Rahim 
Khan was terminated and he became a 
statutory tenant. Rahim Khan died 
during the pendency of the eviction 
proceedings before the Controller as a 
statutory tenant. The landlord made an 
application on the principle underlying 
Order XXII, Rule 4, Civil Procedure 


6, 11 
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Code stating that though Rahim Khan 
died as a statutory tenant and his heirs 
and legal representatives did not succeed 
to any tenancy rights and did not, there- 
fore, become tenants under the land- 
lord. they should nevertheless be 
brought on record in order to avoid any 
technical or legal objection. The legal 
representatives stated that the applica- 
tion was not maintainable but had no 
objection to be brought on record if the 
Court held that it was maintainable. 
The Controller simply ordered them to 
be brought on record and proceeded 
with the eviction proceedings. As the 
rent was not paid in accordance with 
the order passed by the Controller 
under Section 15 (1) of the Act, the 
landlord applied to the Controller that 
the defence originally contained in the 
written statement filed by Rahim Khan 
and continued by his legal representa- 
tives should be struck out under Sec- 
tion 15 (7) of the Act. The controller 
refused to strike out the defence. The 
landlord. therefore. went in appeal to 
the Rent Control Tribunal which allow- 
ed the appeal and ordered the defence 
to be struck out. The eviction proceed- 
ing came back to the Controller who 
passed an order for eviction in favour of 
the landlord and against the legal re- 
presentatives of Rahim Khan under 
clause (a) of the proviso to Section 14 
(1) of the Act and also on other grounds 
which are not material for consideration. 


2. The legal representatives of 
Rahim Khan filed an appeal against the 
order for eviction to the Rent Control 
Tribunal which dismissed the appeal 
solely on the ground that the order for 
eviction was valid inasmuch as the legal 
Tepresentatives had failed to pay rent 
in accordance with the order passed 
under Section 15 (1) though as to the 
other grounds for eviction it agreed with 
the appellants, The second appeal against 
the order of the Rent Control Tribunal 
filed by the legal representatives of 
Rahim Khan was dismissed in limine, 


3. The landlord filed a proceed- 
fing for execution- of the order of evic- 
tion before the Controller, The legal 
representatives of Rahim Khan objected 
to the execution on two alternative 
grounds, Firstly, the legal representa- 
tives were brought on record on ‘the 
death of Rahim Khan in the eviction 
proceedings and the order for eviction 
was passed against them. According to 
the decision of a Full Bench of five 
Judges of this Court in Bardu Ram v. 
Ram Chander, 1970 RCJ 1078 = (AIR 
1972 Delhi 34) (FB). the permission. of 
the Competent Authority under Sec, 19 
of the Slum Areas (Improvement and 
Clearance) Act, 1956 is necessary even 
though the order for eviction is passed 
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against the tenant and at the time of 
the execution of the order for eviction 
the tenant had ceased to be a tenant. 
For. the word “tenant? in Section 19 
was held to include a former tenant or 
ex-tenant. The landlord, was, there- 
fore bound to obtain the: permission of 
the Competent Authority under S, 19 
of the said Act before he could execute 
the order for eviction. Secondly and 
alternatively, if the legal representatives 
are held not to have inherited either 
the tenancy or the statutory protection 
which was available to the deceased 
Rahim Khan, then the Rent Controller 
had no jurisdiction to join them as legal 
representatives and to proceed against 
them. For, the jurisdiction of the Con- 
troller was restricted to a proceeding 
between landlord and tenant. The order 
for eviction passed by the Controller 
was, therefore, without jurisdiction and 
this lack of jurisdiction was apparent on 
the face of the record which could be 
seen even by the executing Court. The 
executing Court should, therefore. refuse 
to execute the order for eviction on this 
ground. 


4. The Controller, however, dis- 
allowed the objections and held that the 
order for eviction could be executed by 
him even though the landlord had not 
secured the permission of the Competent 
Authority under Section 19 of the Slum 
Areas (Improvement and Clearance) Act, 
1956. In the appeal filed by the legal 
representatives of Rahim Khan, the de- 
cision of the Controller was upheld by 
the Rent Control Tribunal. Hence this 
second appeal by the legal] representa- 
tives of Rahim Khan. 


5. In this second appeal also, the 
same alternative grounds of challenge to 
the executability of the. order for evic- 
tion have been pressed by the learned 
counsel Shri Adlakha. 


6. The word “tenant” In Sec. 19 
of the Slum Areas (Improvement and 
Clearance) Act, 1956 certainly includes 
a tenant against whom an order for 
eviction has been passed. Even though 
the definition of a “tenant” in Section 2 
(1) of the Delhi Rent Control Act, 1958 
expressly states that it “shall not include 
any person against whom any order or 
decree for eviction has been made”, this 
definition is restricted to the construc- 
tion of the said Act. It cannot be ex- 
tended to the construction of Section 19 
of the Slum Areas (Improvement and 
Clearance) Act, 1956. The latter provi- 
sion was enacted partly to protect the 
possession of a person against whom an 
order for eviction was passed. As held 
in Bardu Ram’s case, 1970 Ren CJ 1078 
= (AIR 1972 Delhi 34) (FB) therefore. a 
tenant against whom an order for evic- 
tion is passed is also a “tenant” for the 
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purpose of Section 19 of the Slum Areas 
(Improvement and Clearance) Act. 1956. 
The reason is that a tenant whose con- 
tractual tenancy has been terminated 
either by a notice to quit under Sec- 
tion 106 of the Transfer of Property Act 
or according to the principle underlying 
that provision or by an order for evic- 
tion having been passed against him 
still continues to be a statutory tenant. 
The Delhi Rent Control Act, 1958 ‘is 
expressly enacted to protect the posses~ 
sion of tenants whose contractual ten- 
ancy has been so terminated: It is the 
protection of the said Act which makes 
such a tenant a statutory tenant after 
the termination of. the contractual ten- 
ancy, But as held by the Supreme Court 
in Anand Niwas v. Anandji Kalyanii’s 
Pedhi. AIR 1965 SC 414. the statutory 
protection is confined personally to the 
tenant himself. It is not an interest in 
property. It is not, therefore, heritable 
by the legal representatives of the sta- 
tutory tenant. On the death of the sta- 
tutory tenant, therefore the legal re- 
presentatives of the statutory tenant are 
not entitled to the statutory protection 
afforded by the Delhi Rent Control 
Act, 1958.. That protection ended with 
the death of the statutory tenant, 


Te The “practice and procedure” 
of a court of small causes is to he 
followed by the Controller as far as 
may be in the proceedings for eviction 
in view of Section 37 (2) of the Act. 
The procedure to be followed on the 
death of the sole defendant or respon- 
dent has been laid down in Order XXII, 
Rule 4, Civil Procedure Code, The prin- 
ciple underlying that provision has, 
therefore. to be applied to the death 
of a respondent in an eviction proceed- 
ing under the Act as was held in Man- 
gal Chand v. Gurbaksh Singh. AIR 1972 
Delhi 56. The basis on which a legal 
representative of the deceased defendant 
or respondent is brought on record 
under Order XXII. Rule 4, Civil Pro- 
cedure Code is that after the death of 
the defendant. the right to sue sur- 
vives. The expression “right to sue” 
is a wide one. It comprises the right 
to sue in an ordinary civil court as 
well as the right to sue in a tribunal 
of limited jurisdiction like the right to 
bring a petition for eviction before a 
Controller under the Act, According to 
the decision in Mangal Chand’s case re- 
ferred to above, the right to sue does 
not survive on the death of a statutory 
tenant against his legal representatives. 
The meaning of that decision is that 
the right to sue the legal representa- 
tives of a deceased statutory tenant 
does not survive in respect of the pro- 
ceedings before a Controller under the 
Delhi Rent Control Act, 1958. For, the 
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jurisdiction of the Controller is confin- 
ed to proceedings which are between a 
landlord and a tenant, For the purposes 
of those proceedings. the “right to sue” 
will include only the right of a land- 
lord to sue a tenant or the legal re- 
presentatives of a tenant, A distinction 
is to be made between two different 
capacities of legal representatives of a 
deceased defendant, In one capacity. any 
“represents the estate of a 
the meaning 
of the definition of the “legal repre~ 
sentative” in Section 2 (11) of the 
Civil Procedure Code is to be joined as 
the legal representative of a deceased 
defendant in a civil suit. It is not ne- 
cessary that such a legal representative 
should actually inherit any property or 
estates of the deceased defendant. He 
is not joined as a legal representative 
because he is in possession of any pro- 
perty left by the deceased defendant. 
The concept of a “legal representative” 
is purely a creation of law. A civil pro- 
ceeding cannot continue in a court of 
law or before a quasi-judicial tribunal 
unless there are two parties to it. A 
court or a tribunal cannot pass a decree 
or an order in a vacuum in favour of 
a person and against no-body. A decree 
or an order can be passed only 
against a human being. It is absolu- 
tely necessary, therefore, that a legal 
representative of a deceased defen- 
dant should be brought on record 
if the suit itself does not abate. The 
abatement takes place when the claim 
of the plaintiff was only personal 
against the defendant, Instances of such 
personal claims are given in Section 
306 of the Indian Succession Act. In all 
other cases, the right of the plaintiff to 
sue survives, The legal representatives 
of the deceased defendant are thus per- 
sons who are his heirs at law and who, 
therefore, represent his estate irrespec- 
tive of the fact whether a deceased per- 
son had left any estate or assets at all. 
Even if the deceased was a pauper. his 
heir at law will be his legal represen- 
tative. For, he represents the estate in 
the eye of law whether the estate exists 
or not. This is true of a civil suit. 


8. But in the capacity of an heir 
of a tenant or a statutory tenant who 
is a respondent in a petition for evic« 
tion under the Delhi Rent Control Act, 
1958. the meaning of word “legal 
representative” will be restricted, It 
would include only those persons who 
inherit either the interest of a tenant 
in the property or the statutory pro- 
tection available to the tenant under 
the Act, This was so held in Mangal 
Chand’s case AIR 1972 Delhi 56 refer- 
red to above, The heirs at law of the 
deceased Rahim Khan could not, there- 
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fore, be brought on record in a pro- 
ceeding for eviction pending before the 
Controller, For, they were not entitled 
to inherit either the rights of tenancy 
or the statutory protection against evic- 
tion which was confined to Rahim Khan 
personally. 


9. The correct course to be 
adopted by the Controller was to dec- 
line jurisdiction to proceed further with 
the eviction proceeding on the ground 
that the relationship of landlord and 
tenant between the parties had come to 
an end. For, while the legal represen- 
tatives of Rahim Khan could have been 
brought on record in civil suit under 
Order XXII, Rule 4. Civil Procedure 
Code, they could not have been brought 
on record in the eviction proceeding 
due to the limitation of the relationship 
of landlord and tenant on the jurisdic- 
tion of the Controller, 


10. What is the effect then of 
the Controller bringing these legal re- 
presentatives on record in the eviction 
proceeding before him? It is clear that 
the distinction between the two diffe- 
rent capacities of “legal representa- 
tives” namely, one for the purposes of 
a civil suit and the other for the pur- 
poses of the eviction proceeding under 
the Delhi Rent Control Act. 1958 was 
mot apparent to the Controller nor was 
such a distinction made by the Rent 
Control Tribunal, 


11. It is in the light of the above 
legal position that we have to consider 
the alternative grounds oof attack on 
the executability of-the order for evic- 
tion pressed by the appellants before 
me. The first ground is that the appel- 
lants have been regarded as the legal 
representatives of the deceased statu- 
tory tenant and, therefore. 
“tenants” within the meaning 
tion 19 of the Slum Areas (Improve- 
ment and Clearance) Act, 1956. The 
order cannot, therefore. be executed un~ 
less the permission under Section 19 is 
obtained, It is true that the word “ten- 
ant” includes an ex-tenant. But in view 
of the decision of the Supreme Court 
in AIR 1965 SC 414 referred to above, 
the statutory protection of a statutory 
tenant afforded by rent contro] legisla- 
tion comes to an end on his death. It 
does not extend to his heirs at law. 
The object of Section 19 of the Slum 
Areas (Improvement and Clearance) 
Act. 1956 is to supplement the statu- 
tory protection enjoyed by the tenants 
and statutory tenants under the Delhi 
Rent Control Act. 1958 as was observed 
by the Supreme Court in Jyoti Pershad 
v. Administration for Union Territory 
of Delhi, (1962) 2 SCR 125 = (AIR 
1961 SC 1602) followed by us in ©. R. 
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Abrol v. Administrator under the Slum 
Areas, 1970 Ren CR 519 (Delhi), 


12. The question, therefore, is 


‘whether a person who is not entitled to 


the protection of the provisions of the 
Delhi Rent Control Act, 1958 is never- 
theless entitled to the protection of 
Section 19 of the Slum Areas (Improve~ 
ment and Clearance) Act, 1956. A peru- 
sal of Section 19 would show that it 
protects only two kinds of persons, 
namely:— 


(a) against whom a petition for evic- 
tion can be filed under the Delhi Rent 
Control Act. 1958, and 


(b) against whom a decree or order 
for eviction has been obtained under 
the provisions of the Delhi Rent Con- 
trol Act, 1958. 


Section 19 applies only to tenants or 
statutory tenants against whom an evic- 
tion proceeding can be instituted or 
against whom an order for eviction can 
be obtained under the provisions of the 
Delhi Rent Control Act, 1958, A person 
who is not a tenant or a statutory ten- 
ant cannot be dealt with under the pro- 
visions of the Delhi Rent Control Act, 
1958. It would follow. therefore, that 
neither an eviction proceeding can be 
filed against such a person nor can an 
order for eviction be obtained against 
such a person under the provisions of 
the Act. For the same reason, there- 
fore, such a person is not contemplated 
by Section 19 of the Slum Areas (Im~ 
provement and Clearance) Act. 1956 to 
be included in the word “tenant” used 
therein, The legal representatives of 
Rahim Khan are precisely such per- 
sons, They are not, therefore, “tenants” 
within the meaning of Section 19. No 
application can. therefore. be made by 
the landlord under Section 19 to the 
Competent Authority for obtaining a 
permission thereunder either for insti- 
tuting a proceeding against such per- 
sons or for executing an order for evic- 
tion against them under the provisions 
of the Delhi Rent Control Act, 1958, The 
landlord in the present case was, there~ 
fore, rightly advised to file a petition 
for the execution of the order for evic- 
tion before the Controller without ob- 
taining the permission of the Compe- 
tent Authority under Section 19 of the 
Slum Areas (Improvement and Clear- 
ance) Act, 1956. The first objection of 
the appellants that such a permission 
was needed for the execution of the 
order for eviction cannot. therefore. be 
sustained, 


13 The appellants then alterna- 
tively argued that if thev are neither 
tenants nor statutory tenants. then the 
Controller had no jurisdiction to pass an 
order for eviction against them, This 
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contention is correct in Jaw. On a true 
view of law, the Controller should have 


declined jurisdiction to proceed against. 


them. But the question to be consider- 
ed is what is the effect of the mistaken 
jurisdiction assumed by the Controller 
fn the proceeding against the appellants 
and passing an order for eviction against 
them, Unfortunately. the objection ta 
the jurisdiction of the Controller or the 
Rent Control Tribunal on this ground was 
not raised before them, when they pass- 
ed the order for eviction against the 
appellants,” The reason was that such 
an objection could be raised only after 
an intensive study of the law stated 
above and also in Mangal Chand’s case 
AIR 1972 Delhi 56 referred to above. 
The objection is raised for the first time 
before the executing court. 


14. It is well settled that an exe- 
cuting court cannot go behind a decree 
or an order which is to be executed, It 
ean, however. construe a decree ofr 
order, Such construction has. however, 
to be confined to the face of the record. 
In Vasudev Dhanjibhai Modi v. Raja- 
bhai Abdul Rehman, AIR 1970 SC 1475 
the jurisdiction of the Court of Small 
Causes was confined under the Bombay 
Rents, Hotel and Lodging House Rates 
(Control) Act. 1947 to proceedings be- 
tween a landlord and a tenant in res- 
pect of the premises, Open land used 
for agricultural purposes was not in- 
cluded in such premises, Nevertheless, 
an order for ejectment in respect: of 
such land was passed by the Court of 
Small Causes, When the landlord ap- 
plied for the execution of the decree 
for ejectment. the judgment-debtor rais- 
ed the objection that the Court of 
Small Causes had no jurisdiction to en- 
tertain the suit and the decree for eject- 
ment on that account was a nullity. In 
that case also such an objection had not 
been raised before the Court of Small 
Causes when it passed the decree for 
ejectment. The considerations which 
should govern an .executing court in 
considering such an objection were laid 
down by the Supreme Court in para- 
graph 6 of the judgment in the follow- 
fing words:— 


“A Court executing a decree can= 
mot go behind the decree between the 
parties or their representatives: it must 
take the decree according to its tenor, 
and cannot entertain any objection that 
the decree was incorrect in law or on 
facts. Until it is set aside by an appro- 
priate proceeding in appeal or revision, 
a decree even if it be erroneous is still 
binding between the parties.” 


fn paragraph 7., their Lordships save 
two instances of a decree which is a 
nullity. namely, (1) where it is passed 
without bringing the legal representa- 
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tives on the record of a person who was 
dead at the date of the decree, and (2) 
where it is passed against a ruling 
Prince without the plaintiff obtaining a 
certificate which was necessary before 
the Prince could be sued, As to the first 
instance, it is to be noted that if the 
defendant dies after the conclusion of 
arguments but before the judgment, 
then such a decree would not be a nul- 
lity. To that extent, the record should 
be clear before a decree can be held 
to be a nullity, Otherwise both these 
instances are such that the invalidity of 
the decree would be apparent on the 
face of the record to anyone who looks 
at it. No argument is needed to prove 
its invalidity. In respect of the case 
like the present one. the Supreme Court 
observed as follows in paragraph 7:—~ 


“When the decree is made by a 
Court which hag no inherent jurisdic- 
tion to make it, objection as to its vali- 

dity may be raised in an execution pro- 
ceeding if the objection appears on the 
face of the record, Where the objection 
as to the jurisdiction of the Court to 
pass the decree does not appear on the 
face of the record and requires exami- 
nation of the questions raised and decid- 
ed at the trial or which could have 
been but have not been raised. the exe- 
euting court will have no jurisdiction 
to entertain an objection as to the vali- 
dity of the decree even on the ground 
of absence of jurisdiction.” 


In that case the Supreme Court held 
that 


“the question whether the Court of 
Small Causes had jurisdiction to enter- 
tain the suit against Munshi depended 
upon the interpretation of the terms of 
the agreement of lease. and the user to 
which the land was put at the date of 
the grant of the lease. These questions 
cannot be permitted to be raised in an 


executing proceeding so as to displace 
the jurisdiction “of the Court which 
passed the decree,” 

15. In E EE RA Laxmi- 
narayan Hegde v, Mallikarjun Bhava-~ 


nappa Tirumale, AIR 1960 SC 137, in 
paragraph 17. the Supreme Court ex- 
plained what is meant by an error ap- 
parent on the face of the record in the 
following words:— 


“An error which has to be esta- 
blished by a long drawn process of 
reasoning on points where there may. 


conceivably be two opinions can hardly 
be said to be an error apparent on the 
face of the record. As the above dis- 
cussion of the rival contentions show 
the alleged error in the present case is 
far from self-evident and if it can be 
established. it has to be established by 
lengthy and complicated arguments.” 
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16. The nature of the error com- 
mitted by the Controller and the Rent 
Control Tribunal in passing the order 
for eviction can be discovered only 
after a close study of the various pro- 
visions of the law stated above. It was 
not only not apparent to them but it 
was not apparently argued by the 
learned counsel when he took the se- 
cond appeal to the High Court because 
the second appeal was dismissed in 
limine. An error. if any. which could 
not occur to the learned counsel or the 
Controller or the Tribunal and which 
was not apparent to the High Court 
when the second appeal was dismissed 
in limine can hardly be said to be an 
error apparent on the face of the re- 
cord, The distinction if any. between 
‘the two capacities of “legal representa- 
tives” attempted by me above is new 
and somewhat subtle. It does not seem 
to have been drawn in any previously 
reported decision. On the one hand, it 
must have appeared to the Controller 


and the Rent Control Tribunal that a. 


proceeding before them must be against 
some human being and cannot be in 
vacuum, it was quite plausible. there- 
fore, that they should have brought the 
legal representatives of the deceased 
Rahim Khan on record: on the other 
hand, an argument can also be made 
that the jurisdiction of the Controller 
is limited to the relationship of land- 
lord and tenant and the heirs of a sta~ 
tutory tenant cannot become parties to 
a proceeding before the Controller, Both 
these arguments are plausible. The dis- 
tinction between them is not so obvi~ 
ous as to require no elucidation, It can 
not be said, therefore. that the order 
for eviction in this case contained an 
error of jurisdiction which was appa- 
rent on the face of the record. 


17. The result of the above dis- 
cussion is that the order for eviction, 
though passed against persons who were 
not tenants or statutory tenants. has 
become final between the parties. Its 
correctness cannot be questioned by the 
executing court as it does not disclose 
an error apparent on the face of the 
record. 


18. The second appeal is, there- 
fore, dismissed but without any order 
as to costs. 


‘Appeal dismissed. 
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PRAKASH NARAIN, J. 


The Lt. Governor of Delhi and 
others, Appellants v, Mandir Sita Ramji 
and another, Respondents, 

L. P. A. No, 377 of 1971. D/- 9-5« 
1972. against order and judgment of 
Rangarajan. J.. D/- 28-9-1971. 

Index Note:— (A) Land Acquisition 
Act (1894), S. 5-A — Enquiry under — 
It is quasi-judicial and not merely ad- 
ministrative. i 


Brief Note:— (A) The action of the 
Government in acquiring land may be 
an administrative action but inasmuch 
as the action has civil consequences in 
the nature of depriving a person of his 
property, though compensation is con- 
templated to be paid. . Section 5-A en- 
quiry must be regarded as a quasi-judi- 
cial, (Para 10) 

Index Note: (B) Land Acquisition 
Act (1894), S. 5-A — Enquiry under — 
Collector’s recommendations on objec- 
tions need not be in the form of agree- 
ing or disagreeing with the objections. 


Brief Note:-— (B) The Collector’s 
recommendations may as well be in the 
shape of suggestions to the Government 
after summarising the objections, Such 
a course cannot be termed as abdication 
of mind by him. (Para ‘11) 

Index Note: (C) Land Acquisition 
Act. (1894), S. 6 — Objector fully heard 
by enquiry officer — Order of Lt. Gov- 
ernor recording satisfaction of Gov- 
ernment need not be a speaking order. 

(Para 17) 

Index Note:-— (D) Words and Phra- 

ses — ‘Attached to — Meaning of. 


_ Brief Note:— (D) The physical con- 
tiguity is not always so much relevant 
in the meaning of the words ‘attached 
to’. The words connote something diffe- 


rent from mere ownership, Where the 
words are used with reference to the 
land attached to the temple what has 


to be seen is the manner of the utilisa- 
tion of land to determine whether it 
was attached to the temple or not. The 
mere contiguity of land to the temple 
would not be decisive. (Paras 18. 19) 
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Shyamla Pappu with R. L. Tandon, 
S. R. Soma-Sekharan. M. S. Ganesh and 
B. Rana, for Appellants; L. M. Singhvi 
with J. K. Jain. for No. 1 and S. N. 
Chopra with D. L. Sondhi. for -Respon- 
dent No. 2. 


PRAKASH NARAIN, J.:— This is 
an appeal under clause 10 of the Let- 
ters Patent against the judgment of a 
learned single Judge of this Court. who 
had issued a writ quashing the notifica- 
tion dated 7th November, 1968. issued 
under Section 6 of the Land Acquisition 
Act, 1894, in respect of certain lands in 
village Karkar Doma, Shahdara, Delhi. 


2. The facts of the case are that 
on November 13, 1959 the Delhi Ad- 
ministration issued a notification under 
Section 4 of the Land Acquisition Act, 
1894, (hereinafter called the Act). noti- 
fying for likely acquisition of land mea- 
suring 34,017 acres, The said notification 
further set out that. inter alia, “land 
under graveyards. tombs, shrines and the 
land attached to religious institutions 
and Wakf property” was exempted from 
the purview of the said notification. 
Shree Sita Ram Bhandar, a society re- 
gistered under the Societies Registra- 
tion Act, 1860, preferred certain objec- 
tions under Section 5-A of the Act in 
respect of 324 bighas of land in village 
Karkar Doma (Shahdara), Delhi, Ac- 
cording to the objections of this 
ciety, the land in respect of which it 
had filed objections belonged to Mandir 
Sita Ramji. Pilani, in Rajasthan and 
was outside the purview of the acquisi- 
tion. The Land Acquisition Collector 
submitted his report to the Delhi Ad- 
ministration in respect of notified land 
and thereafter, on November 7. 1968, 
the Delhi Administration made a decla- 
ration under Section 6 of the Act. by 
a notification of that date. purporting 
to acquire various lands including the 
land in respect of which Shree Sita 
Ram Bhandar had filed objections under 
Section 5-A of the Act, A Writ Petition 
No. 330 of 1970 challenging the said ac- 
quisition on various grounds. including 
the contention that the Section 6 noti- 
fication had been issued and the decla- 
ration under Section 6 of the Act had 
been made without affording an oppor- 
tunity to Shree Sita Ram Bhandar of 
being heard on its objections under Sec- 
tion 5-A of the Act. was filed, The 
learned single Judge, who heard this 
petition, allowed the same by his judg- 
ment dated 28th September, 1971. and 
held that “both the requirements of a 
hearing. by which is meant a full and 
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adequate hearing. as well as a recom- 
mendation by the Collector, which is 
mandatory under Section 5-A of the 
Act, not having been complied with the 
declaration under Section 6 made in 
this case (without complying with both 
these requirements) cannot obviously 
be upheld.” Aggrieved by this judg- 
ment, the Lt. Governor of Delhi and 
others. who were respondents in the 
Writ Petition, preferred a Letters Pa- 
tent Appeal, 


3. One of the points that were 
canvassed before us was that the noti- 
fication under Section 6 has been right- 
ly quashed inasmuch as the hearing 
contemplated by Section 5-A of the 
Act was not given by the Collector be- 
fore making his recommendations to 
the Delhi Administration and even the 
Delhi Administration did not apply its 
mind to the objections of Shree Sita 
Ram Bhandar prior to making of the 
declaration under Section 6 of the Act. 
We. therefore. without prejudice to 
the contentions of the parties, directed 
by our order dated 6th April, 1972. that 
the Delhi Administration should give a 
hearing to Shree Sita Ram Bhandar on 
the objections that it filed before the 
Collector under Section 5-A of the Act 
and a report about it as well as the 
decision of the Delhi Administration 
should be submitted to this Court by 
27th of April, 1972. The report of the 
Delhi Administration has been 
along with the decision of the 
Administration which has been 
on the record and made a part of it. 
According to this report, a hearing was 
afforded to Shree Sita Ram Bhandar 
which was represented by counsel be- 
fore the Delhi Administration. The pro- 
ceedings of the hearing were conducted 
before Shri R. N, Puri Deputy Secre- 
tary (Land & Buildings), Delhi Admin- 
istration, who submitted the record of 
hearing along with his report to the 
Secretary (Land & Buildings). Delhi 
Administration. Shri Prabhakar Kameth, 
Secretary (L. & B.). then put up all 
these papers. along with his comments, 
before the Lt. Governor who, agreeing 
with the report of Shri Puri, rejected 
the objections of Shree Sita Ram Bhan- 
lar. 

4, Before us, the points that 
have been agitated are as follows: 

(a) No hearing having been given 
by the Collector as required under Sec- 
tion 5-A of the Act. the declaration 
under Section 6 of the Act has been 
rightly quashed by the learned single 
Judge, 

(b) Inasmuch as the Collector did 
mot make any recommendations in res- 
pect of the land in question, that the 
Delhi Administration could not record 
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jts satisfaction as has been rightly held 
by the learned single Judge. 

(c) That the hearing now given by 
the Delhi Administration under the 
orders of the Court dated Apri] 6. 1972, 
cannot be regarded as a hearing con= 
templated by Section 5-A of the Act 
and the basic infirmity still remains, 

(d) That the hearing under the 
orders of the Court was to be given by 
the Delhi Administration and the hear- 
ing before the Deputy Secretary does 
not amount to compliance with the di- 
rections and orders of the Court. 


(e) That in any case the hearing 
piven by the Deputy Secretary. Delhi 
Administration was not a full hearing 
and the decision taken in pursuance of 
that cannot be regarded as a decision 
given in consonance with the provisions 
of law or the principles of natural jus« 
tice, Further, the order of the Lt. Gov~« 
ernor is not a speaking order and sa 
is vitiated. 

(f) That the land in question is afs 
tached to a temple on the land dedicat- 
ed to Hanumanji and so is land attach< 
ed to a religious institution which re« 
sults in the acquired land being exemnt 


from the purview of the notification 
under Section 4 of the Act. 
5. When the matter had been 


argued before the learned single Judge, 
the arguments were confined to non= 
compliance of the provisions of Section 
5-A of the Act and the non-application 
of his mind by the Collector to the 
objections of Shree Sita Ram Bhandar 
resulting in the Collectors failure to 
make any recommendation about the 
lend in question, Both these objections 
were sustained by the learned single 
Judge and he held that the requirement 
of a hearing under Section 5-A as well 
as the requirement of the Collector 
making a recommendation not having 
been complied with in this case, the 
declaration under Section 6 of the Act 
could not be sustained. 


6. At this stage it will be ad= 
vantageous to notice what exactly hap-~ 
pened before the Collector after Shreg 
Sita Ram Bhandar had filed its objec- 
tions. It seems that a notice was given 
to Shree Ram Bhandar to attend a 
hearing on the 27th July. 1962, with 
regard to the objections filed by it, On 
that day the objections filed were per- 
haps not readily traceable and so ano- 
ther copy of the objections was handed 
over to the Collector, On these objec- 
tions, the following endorsement was 
made by the Collector :— 


“Pl, report if this property is that 
of mandir Sita Ramji. a charitable in- 
stitution and is exempt from the noti- 
fication.” 
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7. It is the common case of both 
the parties that no report was receiv~ 
ed by the Collector in respect of the 
endorsement made by him on 27th July, 
1962. and there was also no further 
hearing before the Collector, As al 
ready observed earlier, on 7th Novem- 
ber, 1968, the Collector made his re- 
commendations to the Delhi Administra 
tion in respect of the land in question. 
It would be advantageous to quote from 
this report, The Collector's recommen- 
dation in respect of the land in ques-~ 


tion was as follows:— 


“One objection wag received from 
Shri D. R, Rungta, General Attorney of 
Shree Sita Ram Bhandar wao stated 
that the objector had following land 
and houses etc, in the land in ques 
tion: 

(1) Land measuring 324 Bighas, 

(2) Five cattle sheds pacca built of 

vast dimensions 

(3) Several servants’ quarters, 

(4) Wells five in number, 

(5) One fruit garden. 

(6) Several Godowns, 

(7) One Shri Hanuman Mandir. 

(8) One Pathshala. 

Other objections raised by him ara 
mostly of a general nature. Decision 
eee kindly be taken after inspection of 
site.” 

8. The objections that had been 
filed under Section 5-A (Annexure III 
to the Writ Petition), inter alia stated 
that Shree Sita Ram Bhandar, the ob- 
jector. is managing Shri Sita Ram Mans 
dir and other temples in Pilani (Rajas~ 
than) and other religious and charitable 
institutions eg, Dharamshala, Yagya~ 
shalas, etc.. in and outside Rajasthan; 
that the said objectors own and possess 
the following land and houses etc, on 
it near village Karkar Doma, Shahdara, 
Delhi:— 

(A) Land measuring 324 Bighas, 


(B) Five cattle sheds pucca built of 
vast dimensions. 

(C) Several Servants’ Quarters, 

(D) Wells 5 in number, 

(E) One Fruit Garden, 

(F) Several Godowns, 

(G) One Shri Hanuman Mandir. 

(H) One Pathshala. 
that all the above properties mentioned 
at items (B) to (H) are situeted and 
built in the above mentioned land mea- 
suring 324 Bighas: that the above men- 
tioned buildings were constructed and 
the land was purchased for the purpose 
of the said Trust and the income from 
the same has been uséd for the main- 
tenance of a Gaushala and other religi- 
ous institutions as described before; that 
the objectors object to the land and 
their properties being acquired. amongst 
others. for the reasons that the said 
Notification under Section 4 of the Act 
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is ultra vires the Constitution and, 
therefore, a nullity and that the said 
land is the property of the religious in- 
stitution and, therefore is exempted 
from being acquired under clause 2 (d) 
of the said Notification under Section 4 
of the Act. 


9. There can be no dispute that 
the hearing contemplated by Section 
5-A of the Act is mandatory for the 
person interested has no other opportu- 
nity to object to the proposed acquisition 
except in proceedings under Sec. 5-A. 
Tf land is acquired without affording 
the hearing contemplated by Section 
5-A, except where the provisions of Sec- 


tion 17 of the Act are attracted. such 
acquisition has to be struck down. It 
is settled law that the provisions of 


Section 5-A of the Act with regard to 
affording a hearing are mandatory 
though some distinction may be made in 
the provisions of Section 5-A with re- 
gard to the recommendations to be 
made by the Collector which have been 
held by some courts not to be manda- 
tory in nature. But the real purpose of 
Section 5-A is that on receipt of objec- 
tions, the Collector must give a hearing 
to the objectors and he must also make 
a recommendation as contemplated by 
Section 5-A, though those recommenda- 
tions are not binding on the Govern- 
ment and are of mere recommendatory 
nature. What found favour with the 
learned single Judge in the present case 
was not only that an opportunity to 
be heard on the objections was not af- 
forded. but that the Collector abdicated 
his functions to make recommendations 
in respect of the land in question which 
he could not do. On this aspect. the 
learned single Judge has referred to 
the decisions of a Bench of this Court 
in L. P. A. No, 11 of 1969. Hanuman 
Prasad Gupta v. Lt. Governor, decided 
on 6-11-1970. Construing that decision, 
the learned Judge came to the conclu- 
sion that in the case of Hanumen Pra- 
sad Gupta there was no complete ab- 
dication of his functions by the Collec- 
tor- inasmuch as he did apply his mind 
to the objections before him and came 
to the view that the objections being 
purely legal. the State Government may 
come to a conclusion thereon and he 
refrained from expressing any opinion 
about the same. In the present case. ac- 
cording to the learned Judge. there was 


complete abdication of his mind and 
functions by the Collector and apart 
from summarising the objections. he 


did not apply his mind at all to the 
matter before him, We are in respect- 
ful disagreement with this opinion of 
the learned Judge, But before we set 
down our reasons for it, it would be 
pertinent to examine the scope of the 
hearing contemplated by Section 5-A 
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of the Act as well as the scope and 
mature of the recommendations that a 
Collector is required to make in his res 
port under Section 5-A, 


10. _ As is evident on a reading 
of Section 5-A any person interested in, 
the land which has been notified under 
Section 4, sub-section (1), is required to 
submit his objections in writing. As 
was observed by Sikri. C. J, in Parshot~ 


tam Jadavji Jani v. State of Guiarat, 
AIR 1971 SC 1188, the said objections 
“must allege some specific objections, 


such as these: 
; (i) the notified purpose is not ge« 

nuinely or properly a public purpose: 

(ii) the land notified is not suitable 
for the purpose for which it is notified: 

(iii) the land is not so well suited as 
other land: 

(iv) the area proposed is excessive: 
(v) the objector’s land has been se~ 
lected maliciously or vexatiously: 
z (vi) the acquisition will destroy or 
impair the amenity of historical or art~ 
istic monuments and places of public 
resort; will take away important public 
rights of way or other conveniences or 
will desecrate religious buildings gra= 
veyard and the like.” 


After admitting an objection and after 
having given the objector an opportu- 
nity of being heard either in person or 
by pleader, the Collector is to decide 
whether it is desirable to hear oral or 
documentary evidence and in this hear- 
ing he shall afford to the other party 
an opportunity of rebutting the ev- 
dence led and of  cross-examining the 
witnesses. Thereafter, the Collector 
makes his recommendations. The scope 
of the inquiry to be conducted by the 
Collector, however. is restricted, All 
that he has to find out in this inquiry 
is whether the objector is a person in- 
terested, the land in question is suitable 
for the public purpose for which it is 
being acquired, the extent of land 
which will meet the require- 
ments of the specific public purpose, 
and whether the objections as filed on 
questions of fact are sustainable, The 
Collector may also opine as to whether 
the proposed acquisition should be 
-proceeded with in respect of the public 


purpose for which the land has been 
notified for intended acquisition. The 
inquiry by the Collector is thus to 


serve a twofold purpose: it is intended 
to instruct the mind of the Government 
so that the Government would be in a 
position to decide whether any land is 
needed for a public purpose or for a 
company, and it is also meant to act as 
a safeguard against any ill-informed 
action on the part of Government, It is 
left to the subjective satisfaction of the 
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Government concerned to decide whe- 
ther any particular land is needed for 
a public purpose or for a company. A 
safeguard has. however, been provided 
that the Government does not act on 
any incorrect information and thereby 
deprive a person of his property, The 
inquiry is intended to serve the purpose 
of affording an opportunity to the per- 
son interested to show that the land is 
mot needed for a public purpose or for 
a company and that the proposal for 
acquisition initiated by the Government 
by issue of a notification under Section 
4 should not culminate into any defi- 
nite proceeding for acquisition of the 
Jand but should be dropped (see Patel 
Gandalal Somnath v. State of Gujarat, 
AIR 1963 Guj 50). We cannot agree 
with the contention raised on behalf of 
the appellant that the inquiry contem- 
plated by Section 5-A is merely an ad- 
ministrative inquiry, The action of the 
Government in acquiring land may be 
an administrative action but inasmuch 
as the action has civil consequences in 
the nature of depriving a person of his 
property. though compensation is con- 
templated to be paid. the inquiry con- 
ducted by the Collector under Section 
5-A must be regarded as a quasi-judi- 
cial inquiry though his report may be 
an administrative report on which the 
[satisfaction of the Government is to be 
recorded. Inasmuch as the statute itself 
requires that a hearing must be given, 
we need not dilate on the applicability 
of the principles of natural justice in 
administrative actions having civil con- 
sequences, It is in this state of law that 
ït has to be seen whether there has or 
has not been compliance with the pro- 
visions of Section 5-A of the Act in the 
present case. 


1L What found favour with the 
Jearned single Judge was that the Col- 
lector after asking for a report on the 
objections filed by Shree Sita Ram 
Bhandar did not afford any further 
hearing to the objector and proceeded 
+9 make a recommendation without even 
receiving a report on the query made 
by him on 27th July, 1962. The crucial 
point is whether the _ recommendations 
of the Collector in the case of Shree 
Sita Ram Bhandar. which we have 
noticed above, spell out an abdication 
of his functions by the Collector and 
whether no further opportunity being 
granted to the objectors amount to a 
denial of the right of hearing. In our 
view. on a reading of the objections as 
filed by Shree Sita Ram Bhandar the 
only question that remained for a deci- 
sion of the Government was whether 
the land and buildings. other than those 
which the Collector recommended should 
be left out of acquisition stood exempt- 
ed from the purview of the Notification 
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under Section 4 of the Act in view of 
the exemption clause in the said Noti- 
fication. Whether the words “attached 
to” could be equated to the words 
“owned by” was the only question left 
for determination of the concerned Gov- 
ernment and this is what was referred 
by the Collector for the decision of the 
Delhi Administration, The rule Jaid 
down by the Bench of this court in the 
case of Shri Hanuman Prasad Gupta, 
L. P. A. ‘No. 11 of 1969, D/- 6-11-1970 
was clearly attracted, The Collector had 
summarised the objections which indi- 
cates application and not abdication of 
mind by him, leaving the decision on 
the question of law to the Government. 
It was not necessary in the circumstan- 
ces of the case that the Collector’s re- 
commendations on the objections should 
have taken the form of either agreeing 
or disagreeing with the same. The re- 
commendation contemplated by Section 
5-A of the Act may (to quote from the 
Bench decision in Shri Hanuman Pra- 
sad Gupta’s case) “as well take the 
shape of suggestion to the appropriate 
Government that the objections raise 
certain issues but even if the Collec- 
tor’s own opinion on the legal issues is 
not there, it will nonetheless be a re- 
commendation, nothing more and no- 
thing less.” 

12. The learned counsel for the 
respondents has urged that the tenor 
of the note of the Collector made on 
27th July, 1962, shows that what had 
to be found out was— 

(a) whether property in question 
was the property of Shri Mandir Sita 


Jl; 

(b) whether it was a charitable in- 
stitution; and 

(c) whether in this view of the 

matter, it was exempt from the Notifi- 
cation. 
All these could not be regarded as a 
mere question of law. The constitution 
of Shree Sita Ram Bhandar was on the 
record and it was not in dispute that 
a temple may be a religious institution. 
Therefore, on these facts all that had 
to be decided was whether in terms of 
the exemption contained in the Notifi- 
cation under Section 4 of the Act. land 
measuring 324 bighas. etc, were exempt 
from the purview of acquisition, On 
this aspect it is a decision of the Gov- 
ernment which was to be final and a 
pure question of law arose as has been 
observed by us earlier, 

13. It is nobody’s case that atiet 
the Collector had submitted his report 
the objector has any right of appearing 
before the appropriate Government 
prior to the appropriate Government re- 
cording its satisfaction leading to the 
issue of a Notification and a declaration 
under Section 6 of the Act. Inasmuch as 
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the question of law may be considered 
as somewhat ticklish, we felt that in 
the fitness of things. without creating a 
precedent the respondents/obiectors may 
be heard by the Delhi Administration, 
the appropriate Government in this case, 
and so directed that a hearing may be 
given by the Delhi Administration _ to 
the objector, Shree Sita Ram Bhandar, 
and report about the hearing the record- 
ing the satisfaction of the Government on 
those objections be submitted to us. As 
already noticed earlier, this was received 
in Court and we find that the objections 
stood rejected, Unless it can be shown 
that the satisfaction so recorded by the 
Lt. Governor of Delhi is perverse or ex 
facie contrary to the settled law. this 
Court will not sit in appeal to reverse the 
satisfaction so recorded. This leads us to 
the consideration of the arguments ad- 
vanced on behalf of the respondents which 
we have summarised in points (c) to (f) 
earlier, s 

l4. For the purposes of this case, 
although there is no express finding of 
the Delhi Administration. we may pre- 
sume that the Hanuman temple on a por- 
tion of the land in question is an old 
temple and is a religious institution, The 
question would then arise whether the 
land in question is “attached to” this re- 
lgious institution. Mrs. Shyamla Pappu, 
the learned counsel for the Lt. Governor 
and Delhi Administration, contested the 
proposition that the Hanuman ‘temple 
which has been exempted from acquisi- 
tion is a religious institution, but argued 
in the alternative that assuming that the 
said temple is a religious institution no 
material was placed by the objector to 
show that the land in question was at= 
tached to this temple’ We will examine 
this contention in due course. 


15. It is true that the hearing 
afforded by the Delhi Administration in 
pursuance of this Court’s order dated 
April 6, 1972, cannot be regarded as a 
hearing contemplated by Section 5-A of 
the Act. But then, as we have already 
observed, the Collector had entertained 
the objections by Shree Sita Ram Bhan- 
dar and on the assumption that it was a 
religious/charitable institution, referred 
the question of law regarding exemption 
of the properties claimed to be owned by 
Shree Sita Ram Bhandar or Mandir Sita 
Ramji for the decision of the Delhi Ad- 
ministration. In that view of the matter, 
in our view, the infirmity pleaded that 
there was no hearing as comtemplated by 
Section 5-A ceases to have any force. It 
has not been shown to us what the objec- 
tor could have ‘shown to the Collector 
on further hearing. If all that had to be 
shown was that the property was owned 
by Shree Sita Ram Bhandar/Mandir Sita 
Ramji or that the property was owned 
by a religious institution, then the only 
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thing to be determined was whether 
ownership was synonymous to the land 
being attached to the institution. As far 
as that is concerned, it had to be decided 
by the Delhi Administration and an 
opportunity to do so was afforded to the 
first respondent under the Court’s order 
dated April 6, 1972. Inasmuch as the spirit 
of the law is that a party should have a 
hearing. the requirement stands satisfied. 
In that view of the matter, we need not 
dilate on the various precedents cited on 
behalf of the respondents in which the 
Supreme Court has laid stress on the 
principles of natura] justice being follow- 
ed even in the case of administrative 
orders involving civil consequences, 

16, It was urged by the learned 
counse] for the first respondent that the 
hearing given under this Courts order 
dated April 6. 1972. by the Dy. Secretary 
does not amount to compliance with the 
directions and orders of the Court inas- 
much as the hearing was to be given by 
the Delhi Administration and not the De- 
puty Secretary. There is no force in this 
contention. The Delhi Administration 
has to act through its officers and a rés- 
ponsible officer of the status of the De- 
puty Secretary was deputed to give the 
hearing after the initia] objection of the 
first respondent to the hearing being 
given by the Collector was upheld. The 
Deputy Secretary then submitted the 
entire record of the proceedings before 
him to the Secretary who in turn placed 
it before the Lt, Governor. In that view 
of the matter. it must be held that the 
Court’s order dated April 6. 1972, was 
fully complied with. 


17. A grievance was made by the 
counsel for the first respondent that the 
hearing as given was not a full hearing 
and the satisfaction recorded by the Lt. 
Governor cannot be regarded as one com- 
plying with the provisions of Section 6 
of the Act inasmuch as the order is not 
a speaking order. There is no force in 
this contention. A perusal of the pro- 
ceedings filed in this Court shows that 
the objector was represented by counse” 
before the Deputy Secretary, Shri R, N. 
Puri, and was allowed to file documents 
as well as affidavits, The contention that 
the objector was not allowed to cross- 
examine witnesses is untenable inasmuch 
as it was for the objector to substantiate 
its pleas and no witnesses appeared on 
behalf of the Government. It was urged 
that certain witnesses whom the objector 
wanted to produce were not summoned 
and were not allowed to be produced, On 
21st April, 1972, a list of 12 witnesses was 
filed by the objector without disclosing 
the relevancy of those witnesses. Sub 
sequently, the counsel for the objector 
gave up one witness and regarding the 
clerk of the Land Acquisition Collector 
Whom he wanted to summn, since the 
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file was already before Shri Puri, the 
counsel agreed to give him up also, Re- 
garding the third and the fourth wit- 
nesses. counsel] agreed to place copies of 
the affidavits of the two witnesses on the 
record and the fifth witness was also 
given up. The counsel wanted Shri. 
K. N. Srivastava, Revenue Assistant 
summoned but since Shri 
Shrivastava’s affidavit was on re- 
cord that was disallowed, Two more 
witnesses were also given up and of two 
other witnesses the counsel agreed to file 
affidavits. In the end the counsel only 
wanted two witnesses to be summoned. 
Shri Puri felt that he had no powers to 
summon these witnesses and so directed 
that their deposition on behalf of the 
objector may be brought on record by 
their affidavits being filed. This was 
done. Thus the contention that some 
witnesses were not summoned is without 
foundation., and inasmuch as these were 
witnesses of the objector whose affidavits 
were taken on record, the question of 
cross-examining them did not arise. The 
site was inspected by Shri Puri in the 
company of the counsel for the objector 
as well as its Manager and ancther em- 
ployee. In this view of the matter, it 
does not lie in the mouth of the first res- 
pondent to urge that the hearing as 
given was not complete. As already no- 
ticed earlier, a full record of the proceed- 
Ings before Shri Puri was placed ultima- 
tely before the Lt. Governor who has 
in terms stated that he agreed with the 
report and, therefore. rejected the objec- 
tions. In administrative proceedings, it 
is not necessary that every officer should 
write a detailed order. So long as it is 
clear that the higher authority has appli- 
ed its mind, the order of the higher au- 
thority need not be a speaking order, 
It is apparent on a reading of the note of 
the Lt. Governor that he had applied his 
mind inasmuch as he agreed with the 
report of Shri Puri. We thus find that 
there is no force at all in the contentions 
raised by the respondents. 


18. We now come to the last con- 
tention that the words “attached to” are 
synonymous with “owned by”, The con- 
tention is that it is not necessary for the 
land to be physically attached to institu- 
tion in the sense of its being contiguous 
to the institution because land even at 
some distance may be attached to an ïn- 
stitution. if it is owned by the institution. 
We cannot agree with this contention, It 
may be that physical contiguity is not 
relevant but then “attached to” connotes 
something different from mere owner- 
ship. The first respondent had not stated 
in its objections that the notified proper- 
ties were “attached to” any temple, All 
that was said was that the said properties 
were owned by the objector. Therefore, 
any enquiry that the land in question was 


to be 


Lt Governor, Delhi v. Mandir Sita Ramii 


A.I.R. 


attached to Hanuman temple on the land 
would have been really outside the scope 
of the objections as raised. However, 
even if it could be said that the 
objections should be read to mean 
that the land was attached to the 
Hanuman Mandir, no evidence was 
adduced either before us or before 
the Delhi Administration to show that 
the land was really attached to the 
Hanuman temple. As is apparent from 
a reading of the report of Shri Puri. the 
accounts of the first respondent were not 
produced to show that the income from 
the land in question was utilised for 
maintenance or upkeep of the Hanuman 
temple. If it had been so shown, perhaps 
it could be argued that the land in ques- 
tion was attached to the Hanuman tem- 
ple. It was nobody’s case that the land 
in question was owned by the Hanuman 
temple nor was it shown that the income 
of the land was utilised by the first res- 
pondent for the said temple, or that there 
even was any income from the land in 
question, The ordinary dictionary mean- 
ing of these words spell out different 
concepts and we cannot persuade our- 
selves to agree with the contention that 
the words “attached to” and “owned by” 
would have the same meaning or concept. 
There can be no ambiguity in the mean- 
ing of the words “owned by” and for the 
purpose of this case, it has been assumed 
that the land in question was in the 
ownership of Shree Sita Ram Bhandar/ 
Mandir Sita Ramji. It only remains to 
be considered what in law is the mean- 
ing of the words “attached to” and whe- 
ther there is any material on the record 
to show that the land in question was at- 
tached to Shree Sita Ram Bhandar/Man- 
dir Sita Ram/the Hanuman temple on the 
land in question. 


19. The word “attached” has been 
judicially interpreted in the context of 
many statutes. When this word is con- 
sidered in relation to articles or things 
considered in fixing the rating value of 
a premises. it means, to quote from the 
speech of Cockburn C., J. in Laing v, Bis- 
hopswearmouth, (1878) 3 QBD 299, “now 
does the word ‘attached’ there mean at- 
tached by some physica] fastening such 
as screws or bolts? If it does. a thing 
weighing tons. which cannot be and never 
was intended to be lifted. would not be 
taken into account if not fastened to 
some part of the building; whereas if it 
were fastened it would. That, as it seems 
to my mind, would be a monstrous con- 
sequence, I do not think the word ‘at- 
tached’ does there mean ‘physically fas- 
tened’, so as to determine whether the 
thing is to be taken into account or not.” 
Similarly, whether open space was “dir- 
ectly attached” to a dwelling house came 
up for consideration in Brayce v. Lindsay, 
39 Sc LR 141 and was held to mean a 
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space in contact with the dwelling-house 
which space belongs to the owner of such 
house or which he can prevent from be~ 
fing built on. In Grant v. Langston, 1900 
AC 390, “attached” to a dwelling house 
was held not to mean mere contact of 
some part of the two structures, but as 
being attached for use with the dwelling 
house, Thus it is the manner of the utili- 
sation of land which will determine whe- 
ther it was “attached to” or not in the 
present case. Inasmuch as nothing has 
been shown that the land was utilised for 
the purposes of the temple or the institu- 
tion or that its income was so utilised, it 
must be held that the mere contiguity of 
the land to the temple of Shri Hanuman 
or its ownership by Shree Sita Ram 
Bhandar/Mandir Sita Ramji at Pilani 
would not make the land in question 
“attached to” any one of these. In this 
view of the matter. we do not find any- 
thing patently illegal in the satisfaction 
recorded by the Lt. Governor that the 
Jand in question does not qualify for be- 
ing exempted from acquisition. 

0. The result is that this appeal 
fis accepted and the writ petition filed by 
the first respondent is dismissed. In the 
circumstances of the case, we make no 


orders as to costs, 
Appeal allowed 
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Lakbir Singh, Appellant v. Bakhat ` 


Singh and others, Respondents. 


F. A. O. No. 57-D of 1965, D/- 30-11- 
1972. from order of P. Narain, Asst. Re- 
gistrar, Trade Marks, New Delhi, D/- 
(15-12-1964. 

Index Note:— (A) Trade and Mer- 
ehandise Marks Act (1958), Section 12 (1) 
= Does not bar registration of a mark 
similar to a registered trade mark hav- 
ing different territorial operative juris- 
diction. 

Brief Note: (A) Appellants. whose 
frade mark ‘Lion’ was registered for use 
fn the Union territory of Delhi only, 
challenged the registration of another 
mark ‘Tiger’ to be used outside the Union 
territory of Delhi, in respect of same 
class of goods, on the ground that it 
ae barred under Section 12 (1) of the 

ct. 


Held that Section 18 (4) empowers 
fhe Registrar to accept applications. sub- 
fect to amendments, modifications, con- 
ditions or limitation and Section 12 (1) 
‘would not be a bar to registration of res- 
pondent’s trade mark to be used outside 
Union Territory of Delhi. (Para 5) 
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Index Note:— (B) Trade and Mer- 
chandise Marks Act (1958), Sec. 11 (a) — 
Applies only on proof that use of pro- 
posed trade mark is likely to deceive or 
cause confusion, 


Brief Note:-— (B) On facts establish- 
ed. High Court held that proof of use of 
appellants’ trade mark outside Union 
Territory of Delhi was wanting and 
hence the impugned trade mark not be- 
ing likely to deceive or cause confusion 
outside Delhi Section 11 (a) has on appli- 
cation. (Para 6) 

Index Note:— (C) Trade and Mer- 
chandise Marks Act (1958), Sec. 109 — 
Appeal — Registrar’s exercise of discre- 
tion under Section 18 (4) if based on 
wrong view calls for High Court’s inter- 
ference in appeal. `> 

Brief Note:— (C) Discretion exercis- 
ed under Section 18 (4) would normally 
not be interfered with in appeal. How- 
ever, if because of the wrong view (in 
the matter of similarity or what amount- 
ed to dishonest trade practice) taken the 
Registrar has committed an error in the 
proper exercise of such discretion the 
High Court will interfere for setting the 
matter right, On facts held that regis- 
trar ought to have exercised the discre- 
tion by refusing to register the impugned 
trade mark. (1905) 22 RPC 273, Referred. 

(Para 8) 

Cases Referred: Chronological Paras 
AIR 1958 Bom 56 = 59 Bom LR 
548. Ciba Ltd. Basle Switzerland 

v. M. Ramalingam 3 

(1905) 22 RPC 273, Munday v. Carey 8 


Anoop Singh, for Petitioner; N. K. 
Anand, for Respondents. 
JUDGMENT:— Shri Bakhat Singh 


and others, trading as Sardar Trading 
Company (hereinafter referred to as the 
respondents) applied to the Registrar of 
Trade Marks. Delhi, for the registration 
of a trade mark consisting essentially 
of the device of a tiger and the word 
‘TIGER’ in English in class 25 in respect 
of shoulder pads. M/s. Fancy Shoulder 
Pad Makers (hereinafter referred to as 
the appellants) filed opposition to the 
Said application. The opposition was 
based upon the ground that the appel- ` 
lants were the proprietors of a register- 
ed trade mark consisting of the device of 
a lion in class 25 in respect of shoulder 
pads in the Union Territory of Delhi and 
that the proposed trade mark of the res- 
pondents was deceptively similar to the 
registered trade mark of the appellants 
and that the adoption of the appellants’ 
trade mark by the respondents was dis- 
honest. The Assistant Registrar while 
holding that the proposed trade mark of 
the respondents was likely to decieve the 
public into believing that the proposed 
trade mark of the respondents was the 
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same as that of the appellants inasmuch 
as both the words ‘Lion’ and ‘Tiger’ were 
known. in Urdu, Hindi and Punjabi as 
‘Sher’. but taking note of the fact that 
the appellants’ trade mark was register- 
ed only for the Union Territory of Delhi, 
rejected the objections of the appellants 
to the registration of the respondents’ 
trade mark for areas other than the 
Union Territory of Delhi and passed the 
following order:— 

“I order that application No. 206506 
goods shall proceed to registration 
subject to the following conditions 

(a) The specification of the goods 
shall be limited to ‘Shoulder Pad, but 
not for sale in the Union Territory of 
Delhi’. 

(b) Registration of the trade mark 
shall give no right to the exclusive use 
of the expression ‘fast to wash and dry 
clean’.” 

The appellants have filed the present 
appeal against the said order of the 
learned Assistant Registrar. 


2. Before considering the respec 


tive contentions of the parties, I shall re- 


fer to the findings of the learned Assist- 
ant Registrar about which there is no 
dispute. The learned Assistant Registrar 
has recorded the following findings:— 

G) The trade mark of the appellants 
was registered for sale in the Union Ter- 
ritory of Delhi only; 

(i) Although the appellants claimed 
that their registered trade mark had by 
virtue of extensive use acquired reputa- 
tion even outside the Union Territory of 
Delhi, there was no evidence in support 
of this claim; 

(iii) The proposed registered trade 
mark of the respondents was likely to 
deceive or cause confusion inasmuch as 
the word ‘Lion’ and the word ‘Tiger’ 
were both known in Hindi, Urdu and 
Punjabi as ‘Sher’ and 

(tv) The registration of the respon- 
dents’ trade mark was barred both by 
Section 11 as well as by Section 12 (1) 
of the Trade and Merchandise Marks 
“Act 1958 so far as the Union Territory 
of Delhi was concerned. 

3 The learned Assistant Registrar 
has also given a finding that except for 
the fact that both the lion and tiger were 
known by the name of Sher in Hindi, 
Urdu and Punjabi, the two marks are 
mot similar. This finding is challenged by 
the appellants, According to the appel- 
lants, even, the device in the two marks 
is deceptively similar. J, therefore, com- 
pared the two marks both as they ap- 
peared in the Trade Marks Journal as 
well as they appeared on the labels 
affixed to the shoulder pads. Applying 
the principle laid down by the Bombay 
High Court in Ciba Ltd. Basle Switzer- 
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land v. M. Ramalingam. AIR 1958 Bom 
56. I am of the view that the two marks 
are deceptively similar although they 
might differ in some details. It may be 
stated that the tiger in the respondents’ 
proposed trade mark is not distinctive 
and may easily be mistaken for a lion. 
Therefore, the similarity between the 
two trade marks not only lies in the 
common word ‘Sher’ by which both the 
devices are known in vernacular langu- 
ages but also by reason of the resemb- 
lance of the devices in the two trade 
marks. É 


4. If the appellants’ trade mark 
had been registered for the whole of the 
country and not for the Union Territory 
of Delhi only, or if the appellants were 
able to prove that notwithstanding the 
registration of their trade mark for the 
Union Territory of Delhi it had been 
used even outside the Union Territory of 
Delhi, then there would be no difficulty 
in holding that the respondents’ propos- 
ed trade mark was debarred from regis- 
tration both under Section 11 as well as 
under Section 12 (1) of the said Act, The 
question for consideration is whether the 
fact that the appellants’ trade mark is 
registered only for the Union Territory 
of Delhi makes any difference. 


5. Mr. Anoop Singh, learned coun- 
sel for the appellants. contends that once 
a trade mark is registered. then Section 
12 (1) will operate as a bar for the req 
gistration of a similar trade mark even 
outside the Union Territory of Delhi. 
According to the learned counsel, Section 
12 does not make any distinction be 
tween cases where a trade mark is re- 
istered in respect of the entire country 
and a trade mark registered in respect 
of a particular area or region and that 
the only exception to this rule is the 
one which is covered by sub-section (3) 
of Section 12 of the Act. In this connec< 
tion, it is pointed out that the respon~ 
dents do not seek to come within the 
scope of sub-section (3) inasmuch as they 
do not claim any honest concurrent use 
of their trade mark. I am unable to ac- 
cept this contention for the reason that 
the words “a trade mark which is al- 
ready registered” appearing in sub-set- 
tion (1) of Section 12 of the Act must be 
read along with the provisions of Section 
18. Sub-section (4) of Section 18 em- 
powers the Registrar to accept an appli« 
cation “subject to such amendments, 
modifications, cOnditions or limitations, if 
any. as he may think fit”. The registra- 
tion referred to in sub-section (1) of Sec- 
tion 12 is the registration subject to the 
amendments, modifications, conditions or 
limitations imposed by the Registrar 
under ‘sub-section (4) of Section 18. In 
the present case, the appellants’ trade 
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mark was registered subject to the limi- 
tation that it was to be used by the ap- 
pellants for sale of the shoulder pads in 
. the Union Territory of Delhi. Section 12 
(1) would be a bar to the registration of 
the respondents’ trade mark for the 
Union Territory of Delhi but would not 
be a bar for the registration of the res- 
pondents’ trade mark outside the Union 
Territory of Delhi. 


6. The learned counsel for the 
appellants next contends that even if 
Section 12 (1) does not operate as a bar, 
Section 11 (a) of the Act would operate 
as a bar to the registration of the res- 
pondents’ trade mark even for areas out- 
side the Union Territory of Delhi. The 
applicability of Section 11 (a) of the 
Act would certainly not depend upon 
the registration of the mark of the op- 
ponent. It will apply even if the mark 
of the opponent has not been register- 
ed provided it is proved that the use of 
the proposed trade mark was likely to 
deceive or cause confusion. In other 
words, it has to be proved that even 
though the opponent’s trade mark has 
not been registered, it had actually been 
used and for that reason, the proposed 
trade mark was likely to deceive or 
cause confusion. In this case, the learned 
Assistant Registrar has found that there 
is no evidence to prove that the appel- 
lants’ trade mark has been used outside 
the Union Territory of Delhi. Therefore, 
it would follow that outside the Union 
Territory of Delhi the use of the res- 
pondents’ proposed trade mark would not 
be likely to deceive or cause confusion. 
Hence, Section 11 (a) of the Act would 
not be a bar to the registration of the 
respondents’ trade mark outside the 
Union Territory of Delhi. 


7. The learned counsel for the 
appellants also sought to bring his case 
within clause (e) of Section 11 which 
reads as follows:— 

“Which would otherwise be disen- 

titled to protection in a court.” 
But he was not able to substantiate his 
case under this clause and was not able 
to show how his case would come with- 
fm the scope of this clause.” 


8. The final contention of „the 
fearned counsel for the appellants is that 
the adoption by the respondents of a 
trade mark which was deceptively simi- 
lar to the registered trade mark of the 
appellants amounted to dishonest trade 
practice and for that reason, the learned 
Assistant Registrar should have exercis- 
ed his discretion under Section 18 of the 
Act and refused registration to the res 
pondents’ trade mark even for the Union 
Territory of Delhi. Such a contention 
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had been raised before the learned As- 
sistant Registrar also, but it was not ac- 
cepted, What appears to have weighed 
with the learned Assistant Registrar is 
that apart from the fact that both lion 
and tiger were known by the word Sher 
in some of the Indian languages, there 
was no other similarity between the two 
trade marks. I have already indicated 
that the learned Assistant Registrar. was 
not right in his view that there was no 
other similarity between the two devices. 
Therefore, this is a case where there is 
similarity in the devices. there is simi- 
larity in the other words used in the 
label. namely, “fast to wash and dry 
clean,” and both the devices are com- 
monly known in the Indian languages as 
Sher. All these circumstances cannot be 
a mere coincidence. The appellants’ trade 
mark was admittedly in use in the Union 
Territory of Delhi from the date of its 
registration in 1957 and the respondents 
must have been aware of this fact, The 
adoption of a similar trade mark by the 
respondents was obviously with a view 
to exploit the reputation which the ap- 
pellants’ trade mark had already acquir- 
ed. In the words of Mr. Justice Kekewich 
in Munday v. Carey, (1905) 22 RPC 273, 
this is a rank case of dishonesty and the 
learned Assistant Registrar ought to have 
exercised his discretion under Section 18 
of the Act and refused registration of the 
respondents’ proposed trade mark. I am 
conscious of the rule that an appellate 
Court should not ordinarily interfere 
with the discretion exercised by the Re- 
gistrar under Section 18 of the Act. But 
in this case, the learned Assistant Regis- 
trar has declined to exercise his discre- 
tion against the respondents only be- 
cause he was of the view that the res- 
pondents were not guilty of dishonest 
trade practice. This view of the learned 
Assistant Registrar is clearly wrong and, 
therefore, the discretion vested in him 
had been exercised on the basis of the 
wrong view. This is a fit case. in my 
view, where this Court should interfere 
with the discretion exercised by the 
learned Assistant Registrar. I hold that 
by reason of dishonest trade practice, the 
respondents are disentitled to the regis- 
tration of their trade mark. The order of 
the learned Assistant Registrar is set 
aside and the appeal is allowed. There 
shall be no order as to costs, 


Appeal allowed. 
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Sewa Nand. Petitioner v. Appellate 
Officer, New Delhi and others, Respon< 
dents. 

Civil Writ No. 
29-11-1972. 

Index Note:— (A) Evacuee Interest 
(Separation) Act, 1951, Section 10 r/w 
Rule 11-B (b), Clauses () and {ii} — 
Specifie offer of sale by Competent Offi- 
cer to non-evacuee sharers is not contem- 
plated by clause (i) Non-evacuee 
sharers being disinterested within the 
meaning of Clause: (i) the Competent Ofi- 
cer can validly effect sale under Cl. (iii). 


Brief Note:— (A) Non-evacuee 
sharers in an evacuee property not hav- 
ing exhibited any interest, in spite of 
opportunity, to purchase the entire eva- 
euee property Competent Officer put the 
property to sale. The Appellate Autho- 
rity reversed the order on the ground 
that Competent Officer could not act 
under Cl. (iii) unless he had made an 
offer to non-evacuees under Cl. (i) of the 
Rule. The Auction-purchaser challenged 
the Appellate Order. 


Held: Reading of said Cls. (i) and 
(iii) would make it clear that for taking 
action under Cl. (iii) it would be suffi- 
cient if the Competent Officer arrives at 
the inference that non-evacuees were 
disinterested in purchasing the evacuee 
property as provided in cl. (i). 


The right of the non-evacuee sharers 
to buy the property under Cl. (i) was 
defeasible under C], (ili) if they were 
not interested in buying the property. 
The right once so defeated could not be 
asserted again so as to defeat the auc- 
tion-purchaser. (Paras 1, 3 & 4) 


P. N. Talwar, for Petitioner; Bawa 
Shiv Charan Singh, for Respondents Nos. 
A to 33 


ORDER :— House property bear- 
ing municipal No. VII/3033/5598-5610, 
G. B. Road. Delhi was a composite eva- 
cuce property in which one-third share 
was vested in the Custodian, Evacuee 
Property and two-thirds share in the 
various non-evacuee co-owners. Under 
Section 10 of the Evacuee Interest (Sepa- 
ration) Act, 1951, the separation of the 
interest of evacuees from those of 
claimants in composite property, namely, 
the co-owners of the two-thirds share in 
the property, could be made in four dif- 
ferent ways, namely :— 


(1) Purchase of the mon-evacuee 
share by the Custodian; 

(2) Transfer of the whole property to 
the non-~evacuee sharers; 
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(3) Sale of the whole property and 
distribution of the sale proceeds between 
the Custodian on the one hand and the 
non-evacuee sharers on the other hands; 


. (4) Partition of the property accord 
ing to the shares of the evacuee and the 
non-evacuee sharers; 


and lastly by combination of all or some 
of the above methods. Rule 11-B of the 
Evacuee Interest (Separation) Rules, 1951 
provide for the procedure in giving ef+ 
fect to these methods of separation of 
evacuee share from the non-evacuee co- 
sharers. Proceedings were, therefore 
started before the Competent Officer on 
27-9-1969 when a report of the valuation 
of the whole property was received by, 
him He ordered that the non-evacuee 
claimants may be invited to file objec- 
tions against the same. The non-evacuee 
claimants were represented in two sets, 
one by Shri O. P. Choudhry and the 
other by Shri K. K. Mittal. Some of the 
claimants also personally attended. By 
the valuation report itself the valuation 
of the whole property was assessed af 
Rs. 44,160. Under Rule 11-B (b) (i) this 
valuation required the Competent Offi- 
cer to sell the evacuee share to the non= 
evacuee co-sharers at the price assessed 
by the Competent Officer inasmuch as the 
value of the evacuee share was less than 
Rs. 15,000/-. Right from the inception, 
therefore, the non-evacuee co-sharers 
knew that they had the right to buy the 
whole of the property if they did not 
object to the valuation. The Competent 
Officer would confirm the valuation if the 
ERVARE co-sharers did not object to 


The opportunity to purchase the 
whole property was, therefore. available 
clearly to the non-eyacuee co-sharers 
tight from the time they came to know 
that the valuation has been made below 
Rs. 45,000/- with the result the non-eva- 
cuee co-sharers had the right to buy the 
whole of the property. The non-evacuee 
co-sharers, however, went on delaying 
the filing of objections against the valua- 
tion report. They could have simply in- 
formed the Competent Officer that they 
did not want to object to the valuation 
and on the other hand wanted the Com- 
petent Officer to confirm the valuation 
so that they could straightway buy the 
property. After several hearings the Com- 
petent Officer ultimately passed an order 
on 12-2-1970 that if the claimants did 
not file objections by the next date of 
hearing, the valuation shall be adopted 
by him. On the next date of hearing 
again the claimants prayed for some 
more time and the case was fixed for 
9-4-1970. On 9-4-1970 also they again 
requested for more time and the case 
was fixed for 5-5-1970, On that date, 
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the Competent Officer held that since the 
claimants did not file objections after 
several hearings “this only shows that 
they have no objections to file. Hence 
the value reported by the Custodian viz. 
Rs. 44,160/- is adopted as assessed price. 
Reserve price shall be 10% less”. The 
counsel for one side of the claimants 
Shri K. K. Mittal then made a statement 
that the claimants did not wish to file 
objections against the estimated value of 
Rs, 44,160/- and stated that the value 
may be adopted and the property may 
be partitioned. The Competent Officer 
therefore, directed. the claimants to file 
a partition scheme. The partition scheme 
was not filed on 9-6-1970 and also on 
7-7-1970. 

The Competent Officer. therefore, 
ordered that as no partition scheme had 
been filed by the parties in spite of seve- 
ral opportunities, the property may 
sold by auction. The case was fixed for 
sale report on 4-8-1970. The non-evacuee 
claimants thus knew on that date that 
on failing the partition. the next mode 
of separation of evacuee property adopt- 
ed by the Competent Officer was sale of 
the property. The Custodian was obvi- 
ously not interested in buying the non= 
evacuee share in the property, the last 
mode of separation of evacuee share 
which remained was, therefore, transfer 
of the whole property to the non-evacuee 
sharers on payment by them of the 
amount of valuation. Under Rule 11-B 
(b) (i) the claimants also knew that they 
had a right to buy the whole property 
and the Competent Officer was bound to 
sell the same to them. If they were 
interested in buying the property they 
would have told the Competent Officer 
mot to pass the order for sale. The order 
for sale was passed in the presence of 
their counsel without any objection on 
7-7-1970. The sale was held on 7-ll- 
1970. Even till then the claimants did 
not inform the Competent Officer that 
they wanted to buy the property. Ulti- 
mately an application was made by some 
of the claimants, namely, Messrs. Panna 
Lal Girdhar Lal Lachhman Das Musaddi 
Lal on 13-11-1970 to the Competent Offi- 
cer to the following effect :— 

“Claimants are interested to purchase 
the evacuee share and pay of the price to 
the Custodian as early fixed. That your 
humble claimants could not opt to pur- 
chase the properties above referred to as 
they were short of funds and since they 
have now arranged the amount to be de~ 
posited regarding the Custodian share. it 
is humbly requested that necessary order 
be passed and that money be accepted 
and order for sale in respect of both the 
properties be cancelled.” 

On the same day. revision against 
the said order dt./- 7-7-1970 of the Com- 





Sewa Nand v. Appellate Officer, New Delhi 


[Prs. 1-3] Delbi 229 


petent Officer was filed by the claimants. 
In this revision No. 128 of 1970 the ap- 
pellate Officer passed an order on 
16-12-1970 setting aside the order for 
sale on the ground that it was obligatory 
on the Competent Officer to have offered 
the evacuee interest to the non-evacuee 
co-sharers who had more than half share 
in the property. Only after they had 
declined to purchase the evacuee interest, 
he could order for the auction of the pro- 
perty. This order of 16-12-1970 was passed 
without notice to the petitioner who had 
purchased the property in the auction. It 
was, therefore. an ex parte order so far 
as the petitioner was concerned. On the 
petitioner’s application, therefore, the Ap- 
pellate Officer set aside the said order on 
19-8-1971 as it was ex parte. The Appel- 
late Officer then proceeded to hear the 
revision petition No. 128 of 1970 in the 
presence of all the parties but he dis- 
missed the said revision petition on the 
short ground that it was not signed by 
all the claimants but by only one of 
them, i.e. Shri K. C. Jain. The matter 
was thus disposed of without any finding 
as to the merits of the claim made by 
the respondents to this petition that they 
were entitled to purchase the property. 
Therefore, another revision petition was 
filed by the claimants before the Appel- 
late Officer. The Appellate Officer took 
the same view, namely, that it was obli- 
gatory on the Competent Officer to 
offer the evacuee share to the non- 
evacuee claimants and on their re- 
fusal to purchase, the property could be 
legally auctioned. He further observed 
that “the learned counsel for the respon- 
dents has not been able to show from 
the record that the Competent Officer 
had offered the evacuee ‘share to the 
petitioners at any stage or they had re- 
fused to purchase the same. In my opin- 
ion. the Competent Officer wrongly 
directed for the auction of the property”. 
For these reasons he set aside the order 
for sale dated 7-7-1970. 


2. The auction purchaser peti- 
tioner has challenged this order of 20-10- 
1971 of the Appellate Officer setting aside 
the order for sale dated 7-7-1970. 


3 The decision of the case turns 
on the proper construction of Rule 11-B 
(b), clauses (i) and (iii) but the whole of 
R. 11-B (b) including clause (ii) is repro- 
duced below so that its meaning be pro- 
perly understood: 


“R. 11-B (b) Where the evacuee’s 
share is valued at Rs. 50,000/- or less in 
the case of an industrial undertaking. or 
Rs. 15,000/- or less in the case of any 
other immovable property excluding agri- 
cultural lands in the Union territory of 
Delhi and suburban lands in all States 
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and Union territories to which clause (a) 
above applies; and also excluding agri- 
cultural Jands in rural area to which 
clause (c) below will apply— 


G) if the evacuee share is less than 
half, sell that share to non-evacuee co- 
sharer at the price assessed by the Com~ 
petent Officer and the non-evacuee shall 
be entitled to pay the entire price of 
such evacuee share, either in cash or by 
associating claimants or partly in cash 
and partly by associating claimants. 


(ii) if the evacuee share is half or 
more than half, sell the property at the 
assessed price to the sitting allottee, if a 
displaced person, and if he is not inte~ 
rested. offer it to the non-evacuee co- 
sharer who shall be entitled to pay the 
entire price of such evacuee share either 
in cash or by associating claimants or 
partly in cash and partly by associating 
claimants; 


Gii) if neither the non-evacuee co- 
sharer nor the displaced allottee is inte- 
rested in purchasing the property, sell it 
by auction and distribute the sale pro- 
ceeds in accordance with the shares de- 
termined by the Competent Officer.” 

It will be seen that CL (i) of R. 11-B (bì 
requires the Competent Officer to sell! 
the property to the non-evacuee sharer 
at the assessed price. This presupposes 
the willingness of the non-evacuee co~ 
sharer to buy it- For, a sale is a bilate« 
ral transaction. Just as the Competent 
Officer has to sell the property, the non- 
evacuee co-sharer has to buy it and pay 
the assessed price for the same. The 
learned Appellate Officer was of the view 
that it was obligatory on the Competent 
Officer to make an offer of the sale of 
the property to the non-evacuee co- 
sharers and he could not put the pro- 
perty to sale unless and until they had 
refused the offer. It may be pointed out, 
however, that the language of Cl. (i) is 
in this respect in contrast with the lan- 
guage of clause (ii), While such an ex- 
press offer is required in clause (ii) it is 
not required in clause (i). Secondly, 
clause (iii) sheds some light on the mean- 
ing of both clauses (i) and (ii). It en- 
ables the Competent Officer to sell the 
property “if neither the non-evacuee co- 
sharer nor the displaced allottee is inte- 
rested in purchasing the property”. It 
is for the Competent Officer, therefore, 
to determine whether the non-evacuee 
co-sharer is not interested in purchasing 
the property. He can find this out in 
various ways. One way may be to make 
a formal offer to the non-evacuee co- 
sharer and await for his refusal. But on 
the language of clause (i) of R. 11-B (b) 
it cannot be said that this is the only 
way in which the Competent Officer can 
find out whether the non-evacuee co- 
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Sharer is interested in buying the pro- 
perty. The lack of interest shown by 
the non-evacuee co-sharer may be ap- 
parent to the Competent Officer in dif- 
ferent ways according to the circum- 
stances of each case, In the present case 
it must have become apparent to the 
Competent Officer by the following cir- 
cumstances, namely :— 


(1) Right from the inception the 
claimants knew that the valuation of the 
property was below Rs. 45,000/- and, 
therefore, they had the right to purchase 
it under Rule 11-B (b) (i). This was 
known to them from October 1969 on< 
wards. They could have shown their 
interest in purchasing the property to the 
Competent Officer at any time thereafter, 
They did not do so. 


(2) If they were interested In buy= 
ing the property they would not have 
taken adjournments after adjournments 
without filing any objections to the valua- 
tion of the property. 


(3) If they were interested in buying 
the property, some of them represented 
by Shri K. K. Mittal would not have 
suggested that the property be partition~ 
ed. If the rest of the claimants were 
interested in buying it they would have 
opposed the suggestion for partition and 
would have said that they wanted to 
buy the property. 


(4) On 7-7-1970 when the Competent 
Officer was tired of waiting and found 
that no partition scheme was submitted, 
the claimants could still have told him 
that they wanted to buy the property. 
It is because the Competent Officer did 
not find any interest in the claimants in 
the property that he ordered it to be sold 
by auction, After knowing the order of 
sale at any rate the claimants should 
have said that no steps should be taken 
for conducting the sale by auction be- 
cause they wanted to exercise their right 


to purchase the property. They did not 
do so. i ` 


(5) On 13-11-1970 the claimants M/s. 
Panna Lal Girdhar Lal Lachhman Das 
Musaddi Lal made an express admission 
before the Competent Officer that they 
could not opt to purchase the property 
till then as they were short of funds and 
that they had arranged the amount to be 
deposited now (then). If the claimants 
were short of funds till 13-11-1970 they 
could not have been interested in buying 
the property. 


The inference drawn by the Competent 
Officer, therefore, that they were not 
interested in buying the property was 
correct. Therefore, even without a for- 
mal offer by the Competent Officer and 
its rejection by the claimants, in the 
particular circumstances of this case, the 
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Competent Officer was right in presum~ 
ing that the non-evacuee co-sharers were 
not interested in buying the property. 

4. The right of the non-evacuee~ 
co-sharers to buy the property under 
Rule 11-B (b) (i) was defeasible under 
Rule 11-B (b) (iii) if they were not inte- 
rested in buying the. property. Once the 
right was so defeated, it could not be as- 
serted again. It was only because the 
Competent Officer found, and rightly 50, 
that they were not interested in buying 
the property that he put the property for 
sale. The order of sale was correct be- 
cause it was passed after concluding that 
the non-evacuee co-sharers were not in< 
terested in buying the property. The 
learned Appellate Officer was not justi- 
fied in construing Rule 11-B (b) ( to 
mean that an offer must be made by the 
Competent Officer to the mnon-evacuee 
co-sharers and must be rejected by them 
before the property could be sold. The 
learned Appellate Officer did not consi- 
der Rule 11-B (b) (iii) and. therefore, 
erred in thinking that such an offer and 
rejection was necessary. On the con- 
trary, the true test was whether the non= 
evacuee co-sharers were interested in 
buying the property or not. As this test 
was not applied by the Appellate Officer 
and the circumstances of this case was 
not considered by him, he did not envis- 
age what was the true question for de- 
cision before him. He went wrong in 
deciding the matter on a wrong construc- 
tion of clause (i) of Rule 11-B (b) and by 
totally ignoring to consider clause (iii) 
thereof. 

5. The writ petition is, therefore, 
allowed and the impugned order is sef 
aside but without any order as to costs. 

Petition allowed. 
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S. Gulab Singh, Petitioner v. Union 
of India and another, Respondents. 

Civil Writ Petn. No. 8-D of 1964, D/- 
28-11-1972. 

Index Note:— (A) Land Acquisition 
Act (1894), Section 18 (2) (b) — Applica- 
tion for reference — Limitation. 


Brief Note:— (A) Where a person 
has no notice under Section 12 (2). an 
application filed by hi within six 
months from the date of knowledge of 
essential contents of the award is com- 
petent. ATR 1961 SC 1500 and AIR 1963 
SC 1604, Followed. (Paras 2, 3) 
Cases Referred: Chronological Paras 
AIR 1963 SC 1604 = (1964) 1 SCR 

971, State of Punjab v. Qaisar 
Jehan Begum : 3 
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AIR 1961 SC 1500 = (1962) 1 SCR 

676, Harish Chandra v. Deputy 

Land Acquisition Officer 
ATR 1956 Punj 231 = 58 Pun LR 

397, Kako Bai v. Land Acquisi- 

tion, Collector 

H. S. Tiagi, for Petitioner; R. L. 
Tendon with M. L, Bhargava and Rajesh 
Tiagi, for Respondents, 

ORDER :— This Writ Petition 
has been filed under Article 226 of the 
Constitution challenging the order of the 
Land Acquisition Collector dismissing the 
application of the petitioner to make a 
reference under Section 18 of the Land 
Acquisition Act, on the ground that the 
dismissal of the same on account of 
limitation is contrary to law and was 
made without giving an opportunity of 
hearing to the petitioner. 

2 It is not disputed that the name 
of the petitioner is not shown as owner 
in the revenue records. The Land Ac- 
quisition Collector had made the award 
in December. 1958 and the application 
of the petitioner to. make a reference 
under Section 18 was made on 8-2-1962 
(copy of which is Annexure A to the 
Writ Petition). He has mentioned there- 
in that no notice either under Section 9 
or Section 12 (2) of the Act was served 
upon him and that only less than a 
month prior to the application he came 
to know that his land was acquired. The 
petition is sought to be resisted on the 
ground that no notice was served on the 
petitioner since he was not a person inte- 
rested in the property in question and 
yet it is contended that his application 
was barred by time. Section 18 of the 
Act enables an application by a “person 
interested” not accepting the award to 
be referred by the Collector for the de- 
termination of the Court for determining 
the amount of compensation. Such an 
application has to be made 

(a) within six weeks from the date 
of the Collector’s award if the person 
making it was present or was represent- 
ed before the Collector at the time when 
he made the award; 

(b) in other cases, within six weeks 

of the receipt of the notice from the Col- 
lector under Section 12, sub-section (2), 
or within six months from the date of 
the Collector’s award, whichever period 
shall first expire. 
This provision was interpreted by the 
Supreme Court in Harish Chandra Raj 
Singh v. Deputy Land Acquisition Offi- 
cer, (AIR 1961 SC 1500). Gajendra- 
gadkar, J. (as his Lordship then was) ex- 
plained the legal position in the follow- 
ing terms: 

“The knowledge of the party affect- 
ed by the award, either actual or con- 
structive, being an essential requirement 
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of fair play and natural justice the ex- 
pression “the date of the award” used in 
the proviso must mean the date when 
the award is either communicated to the 
party or is known by him either actual- 
ly or constructively. In our opinion, 
therefore, it would be unreasonable to 
construe the words “from the date of the 
Collectors award” used in the proviso 
to Section 18 in a literal or mechanical 
way”. 

3. It was specifically observed by 
S. K. Das, J. in State of Punjab v. Mst. 
Qaisar Jeham Begum, (AIR 1963 SC 
1604) that knowledge of the award does 
mot mean a mere knowledge of the fact 
that an award has been made and that 
the knowledge must relate to the essen- 
tial contents of the award which may be 
known actually or constructively. The 
impugned order dismissing the applica- 
tion for making a reference under Sec- 
tion 18 of the Act on the ground that it 
had not been filed within a period of six 
months from the date of the Collector’s 
award is not correct and has to he 
quashed. It is hereby quashed. 


4. The further question for consi- 
deration is as to the nature of the direc- 
tion that has to be given. There is no 
difficulty about the application having to 
be remitted to the Land Acquisition Col- 
lector for his deciding the same again in 
accordance with law. The legal position 
having been explained by the Supreme 
Court, the Land Acquisition Collector 
will, after giving an opportunity of hear- 
ing to the petitioner, decide the appli- 
cation afresh concerning the question of 
limitation. Shri R. L. Tandon, learned 
counsel for the Union of India submits 
that possession might have been taken 
subsequently in this case and that may 
itself import knowledge of the contents 
of the award to the petitioner. If this 
ïs so, the petitioner will have to satisfy 
the Land Acquisition Collector that he 
did not have any actual knowledge of the 
details of the award more than six 
months prior to the date of his applica- 
tion, Since the Land Acquisition Collec- 
tor himself has to decide this question it 
is not desirable to express any opinion 
on this aspect except to direct him to go 
into the entire question of limitation de 
novo according to law. 


5. It is sufficient to notice that 
Shri H. S. Tiagi learned Counsel for the 
petitioner, addressed arguments on the 
scope of powers and duties of the Col- 
lector under Section 18 of the Act and 
referred to the decision of Bishan 
Narain, J.. in Sm. Kako Bai v. Land Ac- 
quisition Collector, (AIR 1956 Punj 231). 
Jt is again needless to go into this aspect 
because it is a matter for the Land Ac- 
quisition Collector to decide, 
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6. The Writ Petition is accepted 
accordingly. The impugned order of the 
Land Acquisition Collector dated 30-7- 
1963 dismissing the petitioner’s applica~ 
tion under Section 18 of the Act is quash- 
ed with the direction that the Land Ac- 
quisition Collector will dispose of the 
same according to law and in accordance 
with the observations contained in this 
judgment, There will be no order as to 
costs, 

Petition allowed. 





AM 1973 DELHI 232 (V 60 C 65) 
PRITAM SINGH SAFEER, J. 


Ashok Kumar, Petitioner v. L. Faqir 
Chand and others, Respondents. 


aoe Revn. 304-D of 1966: D/- 28-11- 


Index Note :— (A) Civil P. C., S. 115 
— Jurisdictional infirmity must be found 
in the order as on its date. 


Brief Note:— (A) The agreement to 
refer to arbitration was challenged in 
the suit. Section 20 (b) application was 
for permission to sue the defendants at 
A which was refused and the order had 
no jurisdictional defect. Subsequent 
event (death of one of the opposing defen- 
dants) would not authorise the High 
Court to become a substitute for the trial 
Court to deal afresh with that applica- 
tion. ; (Paras 5, 6) 
Cases Referred: Chronological Paras 
AIR 1962 Raj 88 = 1962 Punj Raj 
LW 121, Jaichand Lal v. Firm 
Kesrichand 

AIR 1958 Madh Pra 425 = 1958 Jab 
a Union of India v. R. C. 

a 

AIR 1941 FC 5 = 1940 FCR 84, 
Lachmeshwar Prasad v. Keshwar 
Lal 6 
_S._N. Chopra, Sr. Advocate with 
Vijay Kishan, Advocate, for Petitioner. 


ORDER :— 


This petition arises 
out of a suit filed on 14th December, 
1953. by the present petitioner. On the 


same date he filed an application under 
Section 20 (b) of the Civil Procedure 
Code for permission to sue the defen- 
dants at Delhi. The application was dis« 
missed by the trial Court and the im- 
pugned order, for the reasons give 
therein, did not reverse the order of the 
trial Court and it was held by the Addi- 
tional District Judge that the suit was 
such that it should not be allowed to ba 
continued in Delhi. 


2. In order to appreciate the con- 
tentions raised before me it may be 
noticed that the petitioner Ashok Kumar 
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filed the suit disclosing through the pedi- 
gree-table given in paragraph 2 of the 
plaint that he was the son of defendant 
No. 6 Munshi Ram and that defendants 
8. 4 and 5 were his real brothers. De- 
fendant No. 1 Faqir Chand belonged to 
the other branch of the family and so 
did his brother Banwari Lal defendant 
No. 2. The plaintiff came to Court with 
the allegations that he was a member of 
the coparcenary and Munshi Ram also 
being its member had been running with 
the joint family funds a business under 
#he name and style of “Munshi Ram 
B. Sce” It was further urged that Munshi 
Ram having fallen under the influence 
of his natural father Faqir Chand and 
his uncle Banwari Lal. had begun to 
give away large sums of money to them 
without the consent or knowledge of his 
sons who formed the joint Hindu family 
with him. In paragraph 7 of the plaint 
ft was alleged that in October, 1946, de- 
fendants Faqir Chand and Banwari Lal 
had followed Munshi Ram to Delhi and 
in consequence of a plot hatched there on 
30th October, 1946, a document had been 
signed which purported to be an agree- 
ment to refer the disputes to arbitration 
and that in terms of that document Shri 
Prem Nath Aggarwal. Advocate of 
Ferozepur, was appointed the sole arbi- 
trator. It was pointed out that the al- 
Jeged agreement to refer to arbitration 
was a queer document inasmuch as it au- 
thorised the arbitrator to determine the 
matters in controversy even in the ab- 
sence of the other party. In paragraph 8 
it was stated that the arbitrator made 
the award and some of the details of the 
award were given. In paragraph 10 the 
plaintiff stated that the award made by 
the sole arbitrator was made the rule of 
the Court by a Sub-Judge First Class 
Ferozepore. Im paragraph 12 the plain- 
tiff disclosed that Munshi Ram had paid 
game instalments in terms of the award 
which had been made into a decree. In 
paragraph 13 of the plaint details of the 
properties which were being attached and 
brought to sale were given. All these 
properties were in Ferozepore. 


3. The plaintiff-petitioner’s right 
fo sue is visible from the averments con- 
tained in paragraphs 14. 15 and 16 of 
the plaint. He alleged that he was a 
coparcener amd as such had asked the 
defendants many times to refrain from 
executing the decree obtained fraudu- 
Jently and collusively as the same was 
mot binding on the joint Hindu family of 
which the plaintiff was a member, 


4. In the course of the litigation 
an application was filed by one Shri 
Kishan Chand for being substituted as a 
legal representative of Banwari Lal defen. 
dant No. 2 who had died. The application 
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was made during the pendency of Regular 
Civil Appeal No. 99 of 1965 before 
the Additional District Judge, Delhi. 
Kishan Chand based his right to be im- 
pleaded as a legal representative on a 
will, By the order dated the llth of 
March, 1966, he was allowed, to be im- 
pleaded as a legal representative of de- 
ceased Banwari Lal defendant No. 2 and 
as such became a defendant to the suit. 
aly? remedy was invoked against that 
order. 


5. At the very outset I pointed 
out to the learned counsel appearing for 


. the petitioner that Section 115 of the 


Civil Procedure Code does not contemp- 
late that a single revision petition within 
its scope be preferred against several 
orders, It is not the law that if there are 
two orders a single revision petition will 
be competent against them. If that was 
so, then there would be nothing standing 
in the way of filing a single revision 
petition against twenty orders, In the 
opening page of this revision petition the 
claim urged was that the judgment dated 
{1th March, 1966 and 14th March 1966 be 
set aside. I gave the choice to Mr. Vijay 
Kishan appearing for the petitioners to 
impugn a particular order so as to main- 
tain the petition within Section 115 of the 
said Code. The counsel submitted that his 
petition is directed against the order 
dated the 14th March. 1966. In that situ- 
ation it is to be concluded that Kishan 
Chand was rightly impleaded as one of 
the legal representatives of deceased Ban- 
wari Lal defendant No. 2. He was arrayed 
amongst the respondents when this peti- 
tion was filed by Ashok Kumar, It is 
urged by Mr. Vijay Kishan that Kishan 
Chand’s right to be impleaded as a legal 
representative was based upon a will and 
was a personal right and it expired with 
his death. Be that as it may, it is to be 
seen whether the impugned order uphol- 
ding the dismissal of the application filed 
under Section 20 (b) of the Code can be 
interfered with within the scope of Section 
115 of the Civil Procedure Code. It is 
submitted by the counsel for the peti- 
tioner that Kishan Chand having died, 
one of the reasons recorded in the im- 
pugned order that he was the contesting 
defendant and was opposing the trial of 
the suit at Delhi is no longer available. 
That was not the only reason for which 
the application under Section 20 (b) of 
the Code was disallowed. The primary 
consideration was that the properties 
were situated in the Ferozepore. 


6. In order to see whether an 
order suffers from any jurisdictional in- 
firmity within the scope of Section 115 
of the Code the High Court must scruti- 
nise the order in the light of the circum- 
stances in which it was made. At the 
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time, when the impugned order was 
made, Kishan Chand was a contesting 
defendant. The two cases cited before 
me i e.. Union of India v. R. C. Jall, AIR 
1958 Madh Pra 425 and Jaichand Lal v. 
Firm Kesrichand Bhanwarlal, AIR 1962 
Raj 88, do not help the present petitioner. 
The Madhya Pradesh High Court in 
paragraph 26 of the judgment observ- 
ed: 


“We do not, however, express any 
opinion as to the effect the constitutional 
changes will have upon the array of 
parties in a civil suit; but the request 
which has been made and which was not 
opposed is proper and we allow it.” 
The request in that litigation was nof 
opposed. Im this litigation before the 
impugned order was passed Kishan Chand 
appeared and opposed the granting of 
permission to institute the suit at Delhi. 
His opposition was on the basis that the 
properties sought to be attached and sold 
dn execution of the impugned decree 
‘were situated in Ferozepore. As-enun= 
ciated by the Federal Court in Lachme- 
'shwar Prashad Shukul v. Keshwar Lal, 
‘ATR 1941 FC 5, the hearing of an appeal 
according to the procedural Jaw is in the 
nature of the re-hearing of the suit. The 
learned counsel appearing for the peti- 
‘tioner urges that the authority applies 
‘also to revision petitions and for that 
‘reason subsequent events and changes in 
Haw can be taken into consideration. The 
«proposition would. however, operate dif- 
tferently in the circumstances of each 





litigation. In case of a regular first ap- 


speal it would apply differently and so 
‘would be the case when this Court is 
,dealing with an appeal preferred within 
Section 100 of the Civil Procedure Code. 
In the peculiar circumstances in which a 
Court exercises its jurisdiction to refuse 
jan application under Section 20 (b) of the 
Civil Procedure Code the jurisdictional 
‘infirmity must be found in the order as 
on its date. If it is found that the Court 
jacted in competent exercise of its juris- 
diction, subsequent events. if taken into 
consideration, would not authorise the 
[High Court to become a substitute for 
‘the trial Court to deal afresh with the 
japplication preferred under Section 20 
(b) of the Civil Procedure Code. 


7. That apart, having gone 
through the plaint and having heard the 
counsel at length I come to the conclu- 
sion that the award was made by an 
Advocate of Ferozepore. was filed in a 
Court at Ferozepore and was made into 
a decree by a Sub-Judge functioning at 
Ferozepore. The challenge in the suit 
is really to the agreement to refer to 
arbitration allegedly made in Delhi but 
if the agreement had remained just what 
it was it would have been of no conse- 
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Court to inquire into the validity of the 
reference. The reference gave birth to 
an award and the award was fled in a 
Court at Ferozepore and was made into 
a decree. The immovable properties 
sought to be attached and sold, accord- 
ing to the averments in the plaint, are 
situated at Ferozepore. The challenge to 
the award and the decree would best be 
made at Ferozepore. 


8. The plaint may be returned to 
the petitioner for presentation to the pro- 
per Court and for that purpose he may 
appear before the trial Court on the 23rd 


of December, 1972, 
Petition dismissed, 
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Hukam Singh, Petitioner v. Suraj 


Bhan Roshan Lal and others. Respon= 
dents, 


Election Petn. (Recrimination) No. 4 
of 1972, D/- 17-11-1979. 


Index Note :— (A) Representation of 
the People Act (1951), Section 97 (2) — 
Recrimination petition under — Require- 
ments of — Held the petition filed was 
not a recrimination petition. 


_ Brief Note:— (A) A petition staf- 
ing that “if the Court holds that 
there had been improper reception 
or rejection of votes or violations of 
statutory provisions as alleged in the 
election petition filed by the unsuccessful 
candidate then in that event the election 
of the umsuccessful candidate would be 
void because the said irregularities or 
illegalities would vitiate the polling and 
counting and would equally affect the 
declaration of the results made on the 
basis thereof” cannot be treated to be a 
recrimination petition. 


Merely relying on the possibility of 
the Court holding some illegalities or îr- 
regularities alleged in the election peti- 
tion. as having been committed is nof 
enough, even if they may tend to vitiate 
the polling as a whole. For. it is neces- 
sary for the recriminating candidate to 
establish that the result of the election 
in so far as it concerns the returned can- 
didate (or who would be deemed to be a 
returned candidate). has been material- 
ly affected by such illegality or irrepula« 
rity. Facts and particulars must be 
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stated to show that it has been so mate- 
tially affected. AIR 1964 SC 1200, Foll 
(Paras 4, 5. 7) 
Index Note:— (B) Representation of 
the People Act (1951), Section 97 — Re- 
crimination petition — Grounds on which 
recriminating petitioner seeks election of 
unsuccessful candidate to be declared to 
be void — When to be taken. 


_ Brief Note:— (B) Though trial of a 
recrimination petition is to be held only 
after the election of the returned candi- 
date is declared void, it cannot be said 
the recriminating petitioner can file de- 
tails of the grounds on which he seeks 
the election of the unsuccessful candidate 
(if he were to be declared to be elected) 
to be declared to be void only at that 
time. The grounds have to be mention- 
ed in recrimination petition itself. If the 
grounds are so taken then only they have 
to be tried after the election of the re- 
turned candidate is declared void. 

(Para 7) 

Cases Referred: Chronological Paras 
AIR 1964 SC 1200 = (1964) 6 SCR 

54, Jabar Singh v. Genda Lal 3,4, 6 


M. K. Ramamurthi with C. N. Murthy, 
for Petitioner; R. P. Bansal with B. R. 
Sabharwal, for Respondents, 


ORDER :— In the election held fn 
March, 1972 to Delhi Metropolitan Coun- 
cil. Hukam Singh was declared duly 
elected from the Najafgarh Metropolitan 
Constituency, No. 22. Suraj Bhan, his 
closest rival, filed an election petition, 
being election petition No. 1 of 1972, in 
this Court challenging his election. 
Hukam Singh. thereafter gave notice to 
this Court of his intention to give evi- 
dence to prove that the election of Suraj 
Bhan would have been void if he had 
been the returned candidate. Along with 
the said notice, Hukam Singh filed trea- 
sury receipt showing his having deposit- 
ed the required security and a statement 
said to be under Section 97 (2) of the 
Representation of People Act. 1951, 
herein called ‘the Act’. Suraj Bhan, the 
election petitioner, has raised objections, 
inter alia, that the recrimination peti- 
tion is liable to be dismissed for want of 
disclosure of a cause of action. Parti- 
culars under Section 83 of the Act, which 
are required to be furnished, are said to 
be missing. As such, it has been prayed 
that ‘Recrimination Petition’ be dismis- 
sed. The question, therefore. arises: 
Whether the petition dated May 10, 1972, 
filed by Hukam Singh is a petition, which 
complies with the requirements of Sec- 
tion 97 of the Act. 


2. Under Section 97 of the Act, 
when in his election petition, Suraj Bhan 
sought a declaration that he has been 
duly elected, the returned candidate 
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(Hukam Singh) has been given an option 
to give evidence to prove that the elec- 
tion of Suraj Bhan would have been void 
if he had been the returned candidate 
and a petition had been presented calling 
in question his election, provided Hukam 
Singh within fourteen days from the 
commencement of the trial, gives a notice 
of his intention to give such evidence 
along with the statement and particulars 
required by Section 83 of the Act. The 
statement and particulars, which he is 
required to file. in other words, have to 
be sort of an election petition itself, 
which has to be judged by the same 
standards, by which an election petition 
by the unsuccessful candidate is judged. 
Hukam Singh, in this case, has within 14 
days given such a notice dated May 10, 
1972. of his intention to give such evi- 
dence. It is also mentioned im the said 
notice that the “statement and particulars 
prescribed under Section 83 of the Act 
duly signed and verified by Hukam 
Singh” are enclosed. In the first two 
paragraphs of the said statement and 
particulars, referred to herein as “the 
recrimination petition”, Hukam Singh has 
stated that Suraj Bhan has filed the elec- 
tion petition No. 1 of 1972 challenging 
his election, inter alia. on the grounds 

t there was improper reception, Te- 
fusal or rejection of votes, reception of 
votes which were void and non-compli- 
ance with the provisions of the Constitu- 
tion and the Representation of the Peo- 
ple Act, 1951 and the rules framed and 
orders made thereunder from time to 
time. Claim of Suraj Bhan has also 
been mentioned to the effect that he re- 
ceived a majority of valid votes for 
which reason he has claimed the reliefs 
stated in the election petition. Paras 3 
and 4 of the recrimination petition, refer 
to the written statements which have 
been filed to the said election petition. 
Paragraph 5 has been divided into four 
parts. In the first part, reference has 
been made to paragraphs 13 to 16 of the 
election petition, which according to my 
order dated November 13, 1972, have not 
to be taken into consideration for fram- 
ing issues in the case. The second part 
then deals with the allegations made in 
paragraph 18. I have already ordered 
the deletion of this paragraph except 
clause (c) thereof. In part 3, reference 
has been made to the allegations in the 
election petition that number of persons 
whose names are said to have been parti- 
cularised in annexure ‘A’ to the election 
petition did not come for casting the 
votes, but some other persons imper- 
sonated for them and cast the votes. 
Reference is made to the allegation in 
the election petition to the effect that 
reception of these 145 votes was void. 


In part 4, reference is made to the al- 
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legations in the election petition that in 
so far as Hukam Singh, the recriminat- 
ing petitioner, was concerned. his elec- 
tion was said to have “been materially 
affected by the violation of the provi- 
sions” of the Act and the rules an 
orders framed thereunder. 


3. In paragraph 6, the recriminat- 
jng petitioner denies the facts, conten= 
tions and submissions set out in the elec» 
tion petition. In paragraph 7, reference 
has been made to a judgment of the 
Supreme Court in Jabar Singh v. Genda 
Lal, AIR 1964 SC 1200. para 8 of the 
recrimination petition reads as follows: 


“Without prejudice to the conten- 
tions and submissions of the petitioner 
in his written statement filed in the case, 
election petition No. 1 of 1972. the peti- 
tioner submits that. in the event of this 
Hon’ble Court were to hold that, there 
has been an improper reception or rejec- 
tion of votes or reception of void votes, 
that there have been violations of statu- 
tory provisions by the Returning Officer, 
the Counting Staff or other officers or 
that other illegalities or irregularities 
have been committed as alleged in the 
election petition No. 1 of 1972, then, and 
in that event; the election of the first 
respondent would be void if he had been 
the returned candidate and petition had 
been presented calling in question the 
first respondent’s election, as the said 
fllegalities irregularities, errors and vio- 
lation of statutory provisions would com~ 
pletely vitiate the polling as also the 
counting and further would equally af- 
fect the declaration of the results made 
on ‘the basis thereof.” 


4. Rest of the paragraphs are for- 
mal and need no comment. In AIR 1964 
SC 1200. particularly referred to in para- 
graph 7 of the recrimination petition, the 
Supreme Court observed in para 11 as 
follows: 


“Section 97 (1) thus allows the re- 
turned candidate to recriminate and raise 
pleas in support of his case that the 
other person in whose favour a declara- 
tion is claimed by the petition cannot be 
said to be validly elected. and these 
would be pleas of attack and it would be 
open to the returned candidate to take 
these pleas because when he recrimi~ 
nates, he really becomes a counter-peti- 
tioner challenging the validity of the al- 
ternative candidate. The result of Sec- 
tion 97 (1) therefore, is that in dealing 
with a composite election petition. the 
Tribunal enquires into not only the case 
made out by the petitioner, but also 
the counter-claim made by the returned 
candidate. ` That being the nature of the 
proceedings contemplated by Section 97 
(1). it is not surprising that the returned 
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candidate is required to make his res 
crimination and serve notice in that be- 
half in the manner and within the time 
specified by Section 97 (1) proviso and 
Section 97 (2). If the returned candidate 
does not recriminate as required by Secs 
tion 97, then he cannot make any attack 
against the alternative claim made by, 
the petition. In such a case an enquiry, 
would be held under Section 100 so far 
as the validity of the returned candidate’s 
election is concerned, and if as a resulf 
of the said enquiry declaration is made 
that the election of the returned candi- 
date is void, then the Tribunal will pro 
ceed to deal with the alternative claim, 
but in doing so, the returned candidate 
will not be allowed to lead any evidence 
because he is precluded from raising any, 
pleas against the validity of the claim 
of the alternative candidate.” 

The statement of recrimination referred 
to in sub-section (2) of Section 97 is, 
thus. as has been observed even by the 
Supreme Court in effect an election 
petition. This is on the supposition that 
the unsuccessful candidate who claims a 
declaration that he has been duly elect- 
ed. is the successful candidate, while the 
recriminating candidate is the election 
petitioner. The recrimination petition 
is. therefore, to conform to the provi- 
sions regarding the contents of an elec- 
tion petition. Sub-section (2) of Sec- 
tion 97 specifically requires that parti- 
culars, referred to in Section 83, which 
are required to be given in the case of 
an election petition, have to be, includ- 
ed in the recrimination petition. As the 
claim in the recrimination petition is 
that the election of the candidate claim- 
ing to have been duly elected would be 
void, the grounds for declaring the elec- 
tion void prescribed in Section 100 of the 
Act have to be invoked. 


_ 5. Paragraph 8 (reproduced above), 
is the only paragraph in the recrimina- 
tion petition, which can be said to con- 
tain the grounds on which Hukam Singh 
relies for his relief. But this paragraph 
does not give any grounds on which the 
election of Suraj Bhan in case he ig de- 
clared to be elected, could be said to be 
void. The paragraph simply says that 
if this Court holds that there has been 
improper reception or rejection of votes 
or reception of void votes or violations 
of statutory provisions or commission of 
other illegalities, or irregularities as al- 
leged in the election petition No. 1 of 
1972. then, and in that event, the elec- 
tion of Suraj Bhan -would be void, i 
he had been the returned candidate, as 
the said “illegalities, irregularities. errors 
and violations of statutory provisions 
would completely vitiate the polling a: 
also the counting and further woulc 
equally affect the declaration of the re 
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sults made on the basis thereof.” The 
recriminating petitioner, thus, appears to 
be attacking the polling and counting in 
general. In fact. he does not attack the 
polling in favour of Suraj Bhan at all. 
He does not say that the alleged illega- 
ities or irregularities have been commit-~ 
ted in favour of Suraj Bhan: or that the 
reception of void votes was in favour of 
Suraj Bhan. No particulars or facts to 
support any of the grounds mentioned in 
Section 100 of the Act are relied upon 
by him. He simply banks upon the pos- 
sibility of the polling in general being 
held by this Court to be vitiated on ac- 
count of the allegations of illegalities or 
irregularities mentioned in the election 
petition. As is clear in the passage from 
the judgment of the Supreme Court ex- 
tracted above, the recrimination petition 
is meant to be a statement of pleas of 
attack against the candidate who is 
claiming a declaration in his favour. To 
illustrate, the petitioner could have stated 
facts showing the commission of any cor- 
rupt practice by Suraj Bhan or showing 
that certain votes cast in his favour are 
invalid and should not have been counta 
ed in his favour or that certain votes 
cast in favour of Hukam Singh which 
have been rejected, should not have been 
rejected and should have been counted 
in his favour. But, there is no such at= 
tack in the recrimination petition. No 
allegation is made nor any facts stated. 


6. Mr. Ramamurthy contended 
that according to the Supreme Court, the 
trial of the recrimination petition is to 
be held only after the election of Suraj 
Bhan (Hukam Singh?) has been declared 
void. He, therefore, contended that the 
Tecriminating petitioner would file the 
details of the grounds on which he seeks 
the election of Suraj Bhan. if he were 
declared to be elected to be void only 
at that time. He relied upon a passage 
in paragraph 13 of the judgment of the 
Supreme Court in Jabar Singh’s case, AIR 
1964 SC 1200 which reads as follows :— 


“If the returned candidate has re- 
eriminated and has raised pleas in regard 
to the votes cast in favour of the alter- 
native candidate or his votes wrongly 
rejected, then those pleas may have to be 
tried after a declaration has been made 
under Section 100 and the matter pro- 
ceeds to be tried under Section 101 (a). 
In other words. the first part of the en- 
quiry in regard to the validity of the 
election of the returned candidate must 
be tried within the narrow limits pres- 
cribed by Section 100 (1) (d) (iii) and the 
latter part of the enquiry which is gov- 
erned by Section 101 (a) will have to be 
tried on a broader basis permitting the 
returned candidate to lead evidence in 
support of the pleas which he may have 
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taken by way of recrimination under 
Section 97 (1).” 


7. I am afraid, the observations 
of the Supreme Court referred to above, 
do not help Mr. Ramamurthy at all. On 
the other hand. the opening and the 
concluding words of this quotation show 
that this observation is applicable to a 
ease “if the returned candidate has re- 
eriminated and has raised pleas in re- 
gard to the votes cast in favour of the 
alternative candidate or his votes wrong- 
ly rejected.” It is then that he can lead 
evidence “in support of the pleas, which 
he may have taken by way of recrimi- 
nation”. In the present case, Hukam 
Singh has neither raised pleas in regard 
to the votes cast in favour of Suraj Bhan 
mor in regard to the votes ‘cast in: his 
own favour, which may be said to have 
been wrongly rejected, nor has he relied 
on any corrupt practice, which Suraj 
Bhan or his election agents may be said 
to have committed. In fact. no plea has 
been raised in regard to any of the 
grounds for declaring the election of 
Suraj Bhan, void. if he were declared 
to be elected. Nor material facts nor any 
particulars as are required by Section 83 
of the Act have been given in this re- 
gard, His petition cannot be said to be 
a recrimination petition under Section 
97 of the Act and cannot be treated as 
such. Merely relying on the possibility 
of the court holding some illegalities or 
irregularities alleged in the election peti- 
tion, as having been committed, would 
not be enough, even if they may tend 
to vitiate the polling as a whole. For, it 
is necessary for the claimant to establish 
that the result of the election in so far 
as it concerns the returned candidate (or 
who would be deemed to be a returned 
candidate). has been materially affected 
by such illegality or irregularity. Facts 
and particulars must be stated to show 
that it has been so materially affected. In 
the circumstances, the recrimination peti- 
tion of Hukam Singh lacks a statement 
of material facts and particulars on 
which he can be said to rely; and as such 
cannot be treated as a recrimination 
petition under Section 97 of the Act. 


8. In the result, no separate issus 
es arise in the said election petition 
(recrimination) No. 4 of 1972 and Hukam 
Singh, the returned candidate cannot be 
allowed to lead any evidence by way of 
recrimination, The said petition stands 
isea There shall be no order as to 
cos 


Petition dismissed. 


——= 
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DALIP K. KAPUR, J. 


Shri Holomal, Petitioner v. Union of 
India and others. Respondents. 


Civil Writ No. 429-D of 1964, D/- 9- 
11-1972. 

Index Note:— (A) Displaced Persons 
(Compensation and Rehabilitation) Rules 
(1955), R. 30 (Prior to its repeal) — Pay- 
ment of compensation by transfer of eva- 
cuee property — Order of allotment not 
becoming final at the time of repeal of 
Rules 30 and 31 — Allottee acquires no 
vested right, 


Brief Note:-— (A) A displaced per- 
son has a right to receive compensation 
in accordance with the Act. He has how- 
ever no vested right to receive compen~ 
sation in a particular form out of the 
forms prescribed under Section 8. Hence 
where the question of allotment of a 
particular house to a displaced person 
was sub judice at the time of repeal of 
Rules 30 and 31, the question had to be 
determined according to the rules as 
they stood on the date of final adjudica- 
tion. The displaced person could not in- 
voke the rule laid down in Section 6 of 
the General Clauses Act and could not 
claim that the question be determined in 
accordance with provisions of Rules 30 
and 31 as they stood prior to repeal. 

(Paras 8, 9, 10) 

Cases Referred: Chronological Paras 
AIR 1972 SC 2427 = (1972) 2 SCC 
w Hukam Chand v. Union of 


India 
AIR 1967 Delhi 110 = 69 Pun LR 
(D) 132, Amar Singh v. Union. of 
India 5 
AIR 1967 Punj 297 = 69 Pun LR F 
(FB). Chanan Dass v, Union of 


India 5 
(1963) 65 Pun LR 214 = ILR (1963) 

1 Punj 439, Asa Nand v. Central 

Govt, of India 6 
(1961) C. W. No. 444-D of 1959, D/- 

2-11-1961 = 64 Pun LR 755, 

Khushi Ram v. Union of India 3 


P. N. Talwar. for Petitioner: L. 
Tandon with M. L. Bhargava, for Sen 1 
to 3. for Respondents. 


ORDER :— This is a petition under 
Article 226 of the Constitution of India 
by one Holomal, resident of Quarter No. 
54. Dwarka Nagar Colony, Jabalpur, 
State of Madhya Pradesh. This petition 
is concerned with the allotment and 
transfer of the said quarter No. 54 under 
the provisions of the Displaced Persons 
(Compensation and Rehabilitation) Act, 
1954. The petitioner was a claimant 
whereas the other occupant of the quar- 
ter, Shri Hirdho Mal, respondent No. 4 
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was a non-claimant. The relevant rules 
for transfer of this property were cons 
tained in the Displaced Persons - (Com< 
pensation & Rehabilitation) Rules, 1955, 
in Rules 30 and 31. As the rules origi« 
nally existed, the petitioner was entitled 
to get the transfer of the property be< 
cause the property was allottable pro« 
perty., and the petitioner was the only 
claimant in the said property. It may be 
recalled that the provisions of Rule 30 
were changed from time to time but as 
Jong as that rule existed every amends 
ment of the rule would favour the peti- 
oner. 


2. The facts of the case are thal 
initially the price of the property ap- 
pears to have been adjusted by the 
Settlement Officer on or about 15th Sep-« 
tember, 1959. The fourth respondent 
who was the other occupant of the house 
was apparently dissatisfied with the man« 
ner in which the property had been 
dealt with by the authorities and mov+ 
ed the Assistant Settlement Commission- 
er, Indore, claiming that he was entitled 
to the transfer of the property. This ap- 
plication was dismissed on the ground 
that the property had already been 
transferred. An appeal was taken by the 
fourth respondent to Shri Parshotam 
Sarup. Deputy Chief Settlement Com- 
missioner who held on 8th August, 1962 
that the order holding that the property 
had already been transferred was not 
sustainable. According to him the two 
persons ie. Holomal and Hirdhe Mal 
were both occupants of the quarter and 
their eligibility had to be determined 
somehow before the quarter could bea 
transferred. He accordingly accepted the 
appeal and set aside the order of the 
Officer ag well as the order transferring 
the property to the petitioner and di- 
rected the eligibility of the parties to be 
Ateramel under Rule 30 of the said 

es. 


3. After remand, the Assistant 
Settlement Commissioner decided the 
case again in favour of Holomal. petix 
tioner, He held that although respon- 
dent No. 4 had got a claim arising ouf 
of agricultural property, the same could 
not be used for built-up properties. He 
also held that at the initial stage, the 
fourth respondent did not even have this 
claim, On a further appeal to the De- 
puty Chief Settlement Commissioner, if 
was held that the property had been 
rightly held to be transferable to the 
petitioner. One of the ‘questions urged 
before the Deputy Chief Settlement 
Commissioner was that Rule 30 and Rule 
31 had been repealed and there had been 
an amendment in Rule 22. by which an 
explanation had been added to that rule 
stating that if two or more persons were 
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in occupation of an allottable property, 
the same should be sold. It was held by 
the Deputy Chief Settlement Commis- 
sioner that the rule was not retrospec- 
tive and did not affect a pending case. 
Certain passage from Maxwell's Inter- 
pretations of Statutes, 9th Edition, as 
well as the judgment of Shamsher Baha- 
dur, J. in Civil Writ No. 444-D/59 (Puni) 
were relied upon. 


o4, The fourth respondent was still 
unsatisfied and applied to the Central 
Government under Section 33 of the Dis- 
placed Persons (Compensation & Rehabi- 
litation) Act, 1954. The Deputy Secretary 
to the Government of India exercising 
powers under this section accepted the 
revisional application and held that the 
tule, as applied by Sh. Parshotam Sarup 
had been wrongly applied and the Rules 
had to be applied as on the date of the 
decision and not as on the date of the 
institution of the proceedings. Certain 
authorities were relied upon for this 
purpose. As a result of this decision the 
Deputy Secretary directed that the pro- 
perty being in occupation of more than 
one person had to be put to sale and 
was not allottable. In other words, the 
Government applied the Explanation to 
Rule 22 of the Rules. as introduced in 
August, 1963, to the facts of the case. 


5. The petitioner being aggrieved 
by this decision has moved this peti- 
tion under Article 226 of the Constitu- 
tion of India. In support of the petition, 
the learned counsel urges that the am- 
endments to the Displaced Persons (Com- 
pensation & Rehabilitation) Rules, 1955, 
were that Rules 30 and 31 were deleted 
and an Explanation was added to Rule 
22 which are all amendments not applic- 
able to the facts of this case. It is urged 
that the law has to be applied as it 
stood on the date on which the compen- 
sation application of the petitioner was 
first dealt with by the authorities acting 
under the Act. This matter has been dealt 
with in a number of cases already and 
there is also a Division Bench judgment 
of this Court reported as Amar Singh 
v. The Union of India. 69 Pun LR (D) 
132 = (AIR 1967 Delhi 110), In that case 
it was held by the Bench that when 
Rule 31 was abrogated during the pen- 
dency of the proceedings it took away 
the discretion of the authority to allot 
the building. There is no vested right in 
a displaced person to get the property 
transferred in his favour. There is ano- 
ther decision which is even more applic- 
able. namely, in Chanan Dass v, Union 
of India, 69 Pun LR 1 = (AIR 1967 Puni 
297). which is a Full Bench decision. It 
was held in that decision that the amend- 
ed provision of the law has to be applied 
and not the wunamended provision. It 
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was further held that an amendment 
made in the rules pending a decision 
under Section 33 of the Displaced Per- 
sons (Compensation and Rehabilitation) 
Act, had to be decided in accordance 
with the rule which existed at the time 
of the final appellate decision. 


6. On the other hand, it was held 
earlier by Pandit, J. sitting alone in Asa 
Nand v. The Central Government of 
India, (1963) 65 Pun LR 214 that even 
the amended rule could be considered 
by the revisional authority. The reason- 
ing in this judgment is based on the con~ 
sideration of the rules and on the as- 
sumption that there is no vested right 
created by the Rules. Thus, till a matter 
has been finally decided the changed 
rule has to be applied as it exists at the 
conclusion of the case and not as it ex- 
ists at the beginning. On the other hand, 
in applying a statute which creates vest- 
ed rights the provisions of Section 6 of 
the General Clauses Act would apply 
and an amendment or repeal taking 
away such a vested right would be in- 
effective. These decisions would have 
been enough to decide this case against 
the petitioner except that reference has 
been made to a recent decision of the 
Supreme Court which I now refer to. 


Te In Hukam Chand v. Union of 
India. (1972) 2 SCC 601 = (AIR 1972 SC 
2427). It was held by the Supreme Court 
that the Explanation added to Rule 49 
to the Displaced Persons (Compensation 
and Rehabilitation) Rules by means of 
an amendment made in 1960 could not 
be made retrospective. This decision was 
based on the conclusion that a subordi~ 
nate body which exercises subordinate 
legislative powers under the rule-making 
powers in a statute has no power to 
make a rule which is retrospective in 
operation. Such an authority is circum- 
scribed by the authority contained in 
the rule-making powers and cannot 
create a fiction. On this view it was held 
that the Explanation added in 1960 to 
Rule 49 of the Rules which relates to 
agricultural land could not be retrospec- 
tive and thus the cancellation of an al- 
lotment on the application of this rule 
was also bad. 


8. The learned counsel for the 
petitioner urges that on a similar reason- 
ing. the repeal of Rules 30 and 31 and 
the adding of the Explanation to Rule 22 
can also not be made retrospective so as 
to apply to his case. It is matter of de- 
gree as to how far a law can in fact be 
said to be retrospective or retroactive. 
If it affects settled rights it can be said 
to be retroactive. If certain rights have 
not so far been crystallised into conclu- 
sive or binding rights but are in the 
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course of adjudication or decision before 
the appropriate authority, it cannot be 
said that those rights also are protected 
from being varied or destroyed by the 
changed law or rules. 


o 9 As may be observed from the 
history of Rule 30. the said rule was 
amended from time to time till it was 
finally abrogated altogether in 1963. At 
one time the rule related to net compen- 
sation and at another it related to gross 
compensation. Again, at one time it fix- 
ed the rate of the highest compensation 
and later the person with the nearest 
compensation was to get the property. 
Thus, the applicability of this rule in 
any given circumstances would be very 
difficult to determine, because the rule is 
subject to so many changes in its his- 
tory. The question to be decided is: How 
is the deletion of such a rule to be ap- 
plied to a given situation? In this con- 
nection it is important to remember that 
the majority of the cases to which this 
rule was to apply were cases of displac~ 
ed persons who had been settled in the 
properties in question, long before the 
rules were actually brought into force. 
The Displaced Persons (Compensation & 
Rehabilitation) Act was passed in 1954 
and the rules were made in 1955, but 
displaced persons were already occu- 
pants in evacuee property sometime be- 
tween 1947 and 1955. It would be ex- 
tremely odd if different cases were to 
result in different decisions merely be- 
cause of the date on which the file hap- 
pened to be picked up by the officer con- 
cerned. In my view the law must be ap- 
plied in a uniform manner till the deci- 
sion has been finally arrived at. Now if 
the petitioner’s case had been finally ad- 
judicated before Rules 30 and 31 were 
abrogated and Rule 22 was amended, I 
would be satisfied that the petitioner 
would be governed by the rule even 
though it was later deleted altogether. 
However, the mere fact that the peti- 
tioner’s compensation application was 
dealt with under Section 7 or 8 of the 
Act before the rulé was abrogated and 
the amount was also adjusted against the 
compensation amount would, in my view, 
not mean that the matter has been final- 
ly adjudicated. The other party ie. res- 
pondent No. 4 who was the other occu~ 
pant in the property had a right to agi- 
tate the matter even though the rule did 
not support him at that time. It was a 
matter of mere chance that the rule be- 
came very favourable to that respondent 
during the pendency of the proceedings. 
The learned counsel urges that in fact 
even the amendment of the rule did not 
favour respondent No. 4 because he was 
a non-claimant and even as the rule 


stands respondent No, 4 has no right to 
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get the transfer of the property. This is 
correct; but one cannot overlook the fact 
that respondent No. 4 will have a right 
of bidding for the property. which he 
could not have done if the property 
came to the petitioner by outright trans« 
fer. Thus, I must hold that the matter 
was sub judice before the authorities till 
it was finally adjudicated in appeal and 
thus had to be decided according to the 
rules which finally existed at the time 
of the appeal. 


10. It may be recalled that Sec- 
tion 6 of the General Clauses Act pro« 
vides for situations that arise when en- 
actments are repealed. Now Rule 30 and 
Rule 31 have been repealed, and the 
question is, does this section have any 
bearing on the rights of the petitioner? 
It is necessary to note that the section 
only applies to Central Acts or Regulas 
tions and the rules made under the Dis+ 
placed Persons (Compensation and Re~ 
habilitation) Act 1954, are neither a 
Central Act nor a regulation. Even if 
one assumes that the rule is to be saved 
even after repeal to the extent provid- 
ed by Section 6 of the General Clauses 
Act, one would have to determine whe- 
ther the petitioner had a right vested in 
him prior to the repeal itself, In view 
of the fact that the petitioner is only 
entitled to get his compensation under 
the Act, I would hold that the petition=- 
er’s right did not extend to anything 
more than getting his compensation in 
accordance with the Act, This means 
that compensation could be paid to him 
under Section 8 of the Displaced Persons 
(Compensation and Rehabilitation) Act, 
in cash or in bonds, or by transfer of 








pute because it is equally open for the 
compensation to be paid in any other 
form. I would thus hold that the peti- 
tioner did not have a vested right to get 
the particular property involved in this 
case transferred to him but he always 
had a vested right to „get compensation 


sidered as a statute. 

11. In view of this conclusion, 
this writ petition fails but I leave the 
parties to bear their own costs. 


Petition dismissed, 
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AIR 1973 DELHI 241 (V 60 C 68) 
P. N. KHANNA, J. 


Sunil Kumar, Appellant v. Roshan- 
Jal and others, Respondents. 

F. A. O. No. 24-D of 1966, D/- 9-10- 
1972, against order of Gian Chand Jain, 
Motor Accidents Claims Tribunal, Delhi, 
D/- 2-12-1965. 

Index Note:— (A) Motor Vehicles 
‘Act (1938). S. 116, Sch. 10, Regn. 1 — 
Rash and negligent driving —- What con- 
stitutes. 

Brief Note:-— (A) Where the acci- 
dent in which a child was injured was 
committed more towards the right side 
of the road immediately after crossing a 
road junction the driver must be consi- 
dered to be guilty of rash and negligenf 
driving especially when he had seen the 
children including the victim in the pro- 
cess of crossing the road and he was 
overtaking the traffic, 1969 ACJ 83 (Puni), 
‘ATR 1972 Ker 159, and AIR 1971 Madh 
Pra 238, Rel. on. (Para 7) 


Index Note:— (B) Motor Vehicles Act 
(1939), S. 110-D — Award of Tribunal 
+— Interference in appeal with quantum 
of damages. 


Brief Note:— (B) The appellate Court 
does mot interfere with the award of the 
Tribunal unless the damages awarded 
fare unreasonably high or low. (Para 12) 

When the victim, a child, had per- 
manently lost the hope of leading a nora 
mal active life due to amputation of his 
leg and had to live the rest of his life 
with the heavy burden on his mind of the 
knowledge that he had to manage with 
only one leg. and was deprived of the 
kapacity to enjoy the fullness of life and 
his earnings were in consequence affect- 
ed the appellate Court raised the amount 
of general damages from Rs. 10000/- to 
Rs. 20,000/-. (Para 12) 


Cases Referred: Chronological Paras 
AIR 1972 Ker 159 = 1972 Ace CJ 
79, George Tharakan P. v. Ko- 
chappin Narayanan 
AIR 1971 Madh Pra 238 = 1972 Acc 
CJ 27, Biswanath Gupta v. Munna 9 
W971 Ace CJ 58 = 1970 BLJR 1014, 
New India Assurance Co. Ltd. v. i 
_Sumitra Devi TE 
R969 Acc CJ 82 = 71 Pun LR 289, 
Amritsar Transport Co. (P.) Ltd. 
vv. Swaran Kaur 
ATR 1968 Mad 436 = 1969 Acc CJ 
34. K. Gopalakrishnan v. Shankara 
Narayanan 
K967 Ace CJ 325 (Puni). New Delhi 
eee Committee v. Jagdish 


ai 
{966 Ace CJ 343 (Punj). Ved Bhu- 
shan v. Harbans Singh 
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P. P. Malhotra, for Appellant; R. L. 
Tandon, for Respondent. 


_ JUDGMENT :— This judgment will 
dispose of two cross-appeals, F, A. O 
24-D of 1966 and F. A. O. 80-D of 1966, 
directed against judgment of the Motor 
Accidents Claims Tribunal, which have 
arisen in the following circumstances : 


2. On August 14, 1964, Sunil Ku- 
mar, herein referred to as ‘the appel- 
lant’, who at that time was six years of 
age, was involved in an accident with a 
DTU bus, bearing registration No. DLP 
251. owned by the Municipal Corporation 
of Delhi, respondent No. 2, and Delhi 
Transport Undertaking (now Delhi Trans- 
port Corporation) herein referred to as 
‘Respondent No. 3’ which at the time of 
the accident was driven by the driver, 
respondent No. 1. The accident took place 
at about 11.45 am. on the East Park 
Road, Karol Bagh, New Delhi. as a result 
of which the appellant received severe 
injuries and was rushed to Willingdon 
Hospital, New Delhi, where his right leg 
above the knee had to be amputated 
The appellant filed his claim through his 
next friend, his father, M, L. Dhingra, 
for a sum of Rs, 50,000 as compensation 
on account of injuries received on hi 
person. The accident was said to be the 
result of rash and negligent driving on 
the part of respondent No. 1, the driver. 
The appellant claimed that he had lost 
chance of becoming an Engineer or be~ 
ing appointed a gazetted officer or join- 
ing the military service and marrying in 
a good family: The entire future life of 
the appellant was said to have been 
ruined as he had been rendered a per- 
manent dependent on others. The Tes- 
pondents, however, denied negligence on 
the part of the driver and stated that 
the bus was proceeding on the East Park 
Road. from Rohtak Road side towards 
Filmistan cinema. When it reached the 
crossing of the Gali Purana Shidipura, 
the appellant came all of a sudden run- 
ning from the side of the Gali to cross 
the main road along with certain other 
school children. Ignoring the approach 
of the bus, the appellant is said to have 
struck against its right rear portion and 
was thrown off. 


3- The Motor Accidents Claims 
Tribunal held that the accident was due 
to the rash and negligent driving on the 
part of the driver, respondent No. 1. It 
also held that the appellant was entitled 
special damages 
and Rs. 10,000/- towards general damages 
for personal. suffering and loss, enjoy- 
ment of life and probable future loss of 
income. The petitioner was thus held en- 
titled to a total .um of Rs. 12,989/- and 


an award was made for that amount in 
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appellant’s favour against the respon- 
dents with costs. 


4. In appeal, F. A. O. 24-D of 
1966, Sunil Kumar, the appellant. has 
asked for enhancement of the damages 
to Rs. 50,000/- while in appeal, F. A. O. 
80-D of 1966 respondent No. 3. the Delhi 
Transport Undertaking (now the Delhi 
Transport Corporation), has prayed for 
the setting aside of the award and dis- 
missal of the claim petition on the ground 
that there was no negligence on the part 
of the respondents. 

5. Mr. Roshan Lal Tandon the 
learned counsel for respondent No. 3 con- 
tended that the child had been crushed 
under the right rear whee] of the bus, 
when the bus was in about the middle 
of the road. This, according to him, 
shows that the child had come up to the 
middle of the road and had fallen under 
the rear wheel, when the driver could 
not possibly have noticed the child so 
falling. The fact that the front portion 
of the bus was not involved in the im- 
pact, he said. was enough to establish 
that the driver was not to be blamed 
for this accident. He referred to the 
statements of three eye-witnesses, who 
have appeared on behalf of the appel- 
lant, as also to the statements of wit- 
messes of the respondents. 


6. According to AW 1, Sunder 
Mohan who was standing outside his 
shop, the appellant was coming from his 
school holding a bag and a takhti in his 
hand, from the side of Filmistan and 
was going toward Rohtak: Road, on his 
left side of the road at about three feet 
from the left patri, when the offending 
bus coming from the opposite direction, 
was overtaking some other traffic. in the 
process of which it came to the right 
hand side of the road. The appellant was 
struck by the front mudguard and was 
crushed under the rear wheel. According 
to AW 4, Nand Kishore. the child was 
found to have been crushed under the 
right rear wheel. He, however was not 
in a position to witness the impact as 
his vision was obstructed owing to the 
position at which he was standing at that 
time. According to AW 6, Prakash 
Chand, the right front wheel had crush- 
ed the child. who was then said to have 
been run over by the rear wheel. As 
against this, four eye-witnesses have de- 
posed on behalf of the respondents. 
RW 1. Naunitlal, stated that the child 
struck against the right side of the bus, 
mear the rear wheel and then came under 
it. RW 2, stated the same thing. while 
RW 4. the conductor and RW 5, Roshan 
Lal, the driver have also stated the same 
thing. Trilok Singh, A-S.I.. who investi- 
gated the case, prepared the site plan 
and got the spot photographed. Exhibit 
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P-3 is a certified copy of the site plan. 
Exhibits AW 2/1 and AW 2/2 are the 
photographs, which were proved to have 
been prepared by AW 2. Balbir Singh, 
photographer, C.I.D.. Crimes. Trilok 
Singh, stated that the bus was standing 
in the same position in which it was at 
the time of the accident; and that he 
o moi notice any skid marks on the 
road. , 


7 In paragraph 16 of the written 
statement, respondent No. 3, stated that 
when the bus reached the crossing of the 
Gali Purana Shidipura, the appellant 
came running from the Gali side all of 
a sudden to cross the road along with 
other school boys and had struck against 
the right rear portion of the bus. when 
he was thrown off. This version, how- 
ever, is belied by the site plan. exhibit 
P-3, which shows that the appellant was 
crushed under the rear wheel of the bus 
at a spot, which is a few paces away 
towards the Filmistan side, from the cros= 
sing, showing that the bus had already. 
crossed the crossing. The child could 
not have been coming from the Shidi- 
pura Gali side. which Gali does not join 
the main road at the site of the accident. 
The appellant was admittedly carrying a 
bag and a takhati and a few other child- 
ren were also accompanying im. He 
was, thus, coming from his school, which, 
according to A.W. 1. Sunder Mohan, was 
at a distance of about half a furlong 
from the site of the accident. No proof 
about a school in the Gali, Shidipura, is 
forthcoming; it must be on the Filmistan 
side. as stated by A.W. 1. The site plan, 
exhibit P-3, shows space measuring nine 
paces from the left edge of the road on 
the left side of the bus, while only seven 
paces were left from the right edge of 
the road, The bus was thus on its wrong 
side of the road. The child too was about 
seven paces from the right edge of the 
road as he must have been crossing the 
road from the Eastern side towards the 
Western side, on which side, according 
to the statement of the witnesses, the 
appellant has his residence. The other 
children are said to have already crossed 
the road, The bus driver must have seen 
the appellant about to cross the road. 
He, therefore. had no justification to 
overtake other moving traffic and rush 
to the wrong side of the road, more 
especially when he must have seen the 
children on the road and the appellant! 
about to cross it. It was. therefore. a 
cloar case of negligence of the driver. 
The photographs, exhibits AW 2/1 and 
AW 2/2 also reveal that the bus was on 
the right side of the road at the time of 
the accident, leaving fairly sufficient 
space on its left side to allow traffic to 
move easily on that side. showing thaf 
it was overtaking the traffic going on the 
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left side of the road. According to Regu- 
Jation 1 in the Tenth Schedule referred 
to in Section 78 of the Motor Vehicles 
Act, the driver is required to drive the 
vehicle as. close to the left hand side of 
the road as may be expedient. Accord+ 
ing to Regulation 6, the driver is requir- 
ed to slow down when approaching a 
road intersection, or a road junction and 
he is not to enter the said intersection or 
junction unless he has become aware 
that he may do so without endangering 
the safety of persons thereon. The acci- 
dent having occurred immediately after 
the junction the driver was duty bound 
to take care about the safety of all the 
persons using the road at that time and 
not to endanger them in any way. 


8. The driver admits having no- 
ticed the schoo] children including the 
appellant. who were at that time using 
the road. He was. therefore, expected to 
take more than ordinary care, while 
driving the vehicle, especially on a busy 
street (in this connection see cases Te- 
ported in 1969 Acc CJ 82 (Puni) 1972 
Ace CJ 79 = (AIR 1972 Ker 159) and 
1972 Ace CJ 27 = (AIR 1971 Madh Pra 
238). which emphasise extra care. when 
children are on the road.) The accident 
was clearly the result of rash and negli- 
gent driving on the part of the driver, 
respondent No, 1. There is, therefore no 
force in the appeal, F. A. O. 80-D of 
11966, filed by the Delhi Transport Under- 
taking, now the Delhi Transport Corpo- 
ration, respondent No. 3, which must be 
dismissed. 

9. Coming to the question of 
quantum of damages, raised in appeal, 
F. A. O. 24-D of 1966, filed by the appel- 
lant. it is noticed that out of Rs. 2989/- 
assessed by the Tribunal towards special 
damages, a sum of Rs. 2429/- has been 
calculated as the expenses for the arti- 
ficial leg. The calculation has been based 
on the statement of Dr. A. M. Amesure, 
who said that the appellant would have 
to change the artificial limb after every 
two years till the age of 18 years, 
the appellant was of the age of 8 years 
at the time of the judgment of the Tri- 
bunal, it was taken that he would Te- 
quire five artificial limbs till he reached 
the age of 18 years. From a letter re- 
ceived from the Artificial Limb Centre, 
Poona, it is gathered that the artificial 
limb would cost Rs. 365.31. This would 
be reduced by 40% in the case of child- 
ren below 14 years. In other words, the 
first three artificial legs would cost Ru- 
pees 699/- at the rate of Rs, 233/- for 
each leg, while the other two would cost 
Rs, 730/- at the rate of Rs. 365/- for each 
limb. In the said letter, it is also stated 
that an additional sum of Rs. 80/- would 
be required for the accessories. This 
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would mean a sum of Rs. 400/- for the 
five legs. which sum has not been taken 
into account by the Tribunal. The total 
cost of five artificial legs together with 
their accessories would be Rs. 1829/-. 
The Tribunal has allowed Rs. 500/- to- 
wards travelling charges for the appel- 
lant going to Poona and back on five 
occasions. It has also allowed Rs: 500/- 
for staying there for 10 to 12 weeks on 

first occasion. Nothing has been al- 
lowed for the appellant’s stay in Poona 
on subsequent occasions, even though the 
subsequent stay may not be for 10 to 12 
weeks and may be of a shorter duration. 
The appellant will require at least Ru- 
pees 200/- on each occasion, Thus, the 
total expenses for going to Poona and 
back and for stay there on all the five 
occasions would be Rs. 1800/-. The ap- 
pellant being disabled and of a very 
young age, will necessarily require an 
attendant to accompany him to Poona, 
for which purpose another sum of Ru- 
pees 1800/-, if not more, will have to be 
allowed. 


10- The Tribunal has not allowed 
any thing for subsequent replacement of 
the artificial limb. after the appellant 
has reached the age of 18 years, Looking 
to the normal wear and tear. it would 
not be too much to expect at least four 
changes of the artificial limb during the 
rest of the appellant’s life. A sum of 
Rs, 2018/- can be safely allowed as the 
expenses for the said four artificial legs. 
The total expenses for the leg would, 
therefore, be Rs. 7447/-. To this has to 
be added a sum of Rs. 553/- allowed by 
the Tribunal towards other special da- 
mages in the shape of medicines and 
post-operation care and other miscella- 
neous expenses. Thus, a total sum of 
Rs. 8000/- has to be allowed to the ap- 
pellant towards special damages, 


11. The assessment of general da- 
mages for personal suffering, loss of en- 
joyment of life and the probable loss of 
future earnings is never an easy task. 
It has to be based on some rough and 
ready assessments. Mr. Prem Pal Mal- 
hotra, the learned counsel for the appel- 
lant, contended that the loss of earning 
capacity of the appellant should be cal- 
culated at Rs. 200/- per month at leasf 
for a period of 40 to 50 years. To sup- 
port this contention, he relied on K. 
Gopalakrishnan v. Shankar Narayanan, 
1969 Acc CJ 34 = (AIR 1968 Mad 436), 
where the High Court of Madras award- 
ed Rs. 57,865/- as loss of earning asses- 
sed for 30 years in the case of a student 
of 20 years of age, whose left leg above 
the knee had to be amputated, as a re- 
sult of the injuries received in the acci- 
dent. In the present case, the appellant 
was a child of six years of age at the 
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time of the accident. His father at that 
time. it is stated at the bar, was a mail 
sorter, although at present he is said to 
be the Chief Mail Agent, Nothing has 
been brought on record to prove his 
earnings and his capacity to bear the ex- 
penses of the appellants higher educa-+ 


tion. The prospects of the appellant get- - 


ting higher education even if he had not 
met with the accident. is just a matter 
of guess. The quantum of damages 
awarded in the Gopalakrishna’s case, 
1969 Ace CJ 34 = (AIR 1968 Mad 436), 
therefore. cannot be a safe guide for the 
assessment of general damages in i 
case. In 1966 Acc CJ 343 (Punj.), which 
was a case of amputation of leg of a 36 
years old clerk. drawing Rs. 140/- per 
month, a sum of Rs. 12900/- was award- 
ed towards general damages, calculated 
on the basis of Joss of earning for 19 
years. In 1967 Ace CJ 325 (Punj), a sum 
of Rs. 6000/~- was awarded as damages 
for the amputation of the right foot of a 
claimant, 20 years of age. In 1971 Acc CJ 
58 (Pat.). a girl aged six years was 


awarded Rs. 20,000/- for the amputation 
of leg. à 
12. In the matter of assessment 


‘of damages. the appellate Court does not 
normally interfere with the award made 
‘by the Tribunal, unless the said award 
can be said to be unreasonably on the 
high or the low side, The award of Ru- 
pees 10,000/- towards general damages in 
the instant case by the Tribunal, how- 
ever, appears to be highly inadequate, 
keeping in view the prospects of a long 
ilife facing the appellant during which he 
shall have to remain a dependent on 
others. With the loss of one leg he has 
jpermanently lost the hope to lead a nor- 
mal active life. which he would have 
been able to lead if he had not been 
involved in the accident. The very 
knowledge that the appellant will have 
to do with only one leg is going to be a 
heavy burden on his mind during the 
‘rest of his life. His capacity to enjoy 
the fullness of life has been permanently 
impaired; and he has been condemned 
to lead a life dependent on others in 
,one form or the other. His future earn- 
‘ings are also going to be affected. Keep- 
jing all this in mind, the assessment made 
by the Tribunal must be said to be high- 
ily on the low side. I would, therefore, 
increase the quantum of general dama- 
ges allowed to the appellant from Ru- 
pees 10,000/- to Rs. 20,000/-. 


13. In the result, appeal F. A. O. 
80-D of 1966 is dismissed as having no 
merit while appeal, F. A. O. 24-D of 
1966 filed by the appellant is allowed 
and the assessment of Rs. 12,989/- made 
by the Tribunal towards damages is in- 
creased to Rs. 28000/-. Accordingly, an 
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award for Rs. 28000/- is made in favour 
of the appellant against the respondents 
with costs. Counsel fee Rs. 200/-. 

Order accordinglys 


AIR 1973 DELHI 244 (V 60 C 69) 
JAGJIT SINGH AND AVADH 
BEHARI, JJ. 

Raj Nath, Appellant v. Vijay Nath 
and others, Respondents. 


F. A. O. (O. S.) No, 36 of 1972, D- 
21-9-1972, from order of T. P. S. Chawla, 
J.. D/- 26-5-1972. 

Index Note:— (A) Civil P. C. (1908), 
Order 40, Rule 1, Order 43, Rule 1 (s)— 
Order making furnishing of security a 
condition for appointment of a receiver 
is appealable under Order 43, Rule 1 (s). 

(Para 11) 

Index Note:— (B) Civil P. C. (1908), 
S. 148 — Extension of time to furnish 
security — Court is entitled to consider 
conduct of the party in extending time 
in exercise of its discretion. (Para 12) 

Brief Note:— (B) On facts held that 
the conduct of the applicant before insti- 
tution of suit for dissolution of firm and 
for appointment of receiver ought not to 
have been taken into consideration again 
in considering the application for exten- 
sion of time to furnish security when 
that conduct was weighed by the Judge 
in making a conditional order. of ap- 
pointment of receiver on the appellant 
furnishing security. (Paras 14, 17) 
Cases Referred: Chronological Paras 
AIR 1961 SC 882 = (1961) 3 SCR 

763, Mahanth Ram Das v. Ganga 


Das 
AIR 1950 FC 140 = 1949 FCR 667, 
Rayarappan Nayanar v. Madhavi 


mma 
AIR 1946 Lah 462 = 48 Pun LR 180, 
Basdeo Dass v. Dharem Chand 10 


R. M. Lal, Sr. Advocate with Arun 
Mohan, for Petitioner; Sultan Singh, for 
Respondents, 


AVADH BEHARI, J.:— This is a 
first appeal from the order of a learned 
single Judge dated May 26, 1972, refus- 
ing to extend the time on the applica- 
tion of the appellant (I. A. 1 of 1972) 
dated January 3, 1972 which was made 
under Sections 148 and 151 of the Code 
of Civil Procedure to the Court. The ma- 
terial facts so far as they are relevant 
for the decision of this appeal are as 
follows: 

2. One Musadi Lal had five sons, 
namely, Shiv Saran Lal Lakshmi Narain, 
Dina Nath, Raj Nath and Vijay Nath. 
He constituted a joint Hindu family with 
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his sons and carried on business under 
the name and style ‘Premsukhdass Jawa- 
har Lal’. He died in 1942. In 1949 his 
sons who continued the business of the 
joint Hindu family firm converted the 
same into partnership. At that time three 
elder sons became partners and the ap- 
pellant and the respondent who were 
then minors were admitted to the bene- 
fits of the partnership. A new deed of 
partnership dated March 19, 1950 was 
executed in which the appellant became 
a partner in addition to his three elder 
brothers, In 1954 another deed of part- 
nership was executed in which Vijay 
Nath, the respondent, became a partner. 
Subsequently, a new partnership deed 
Was executed on December 20, 1957 
which was modified by another deed 
dated October 22, 1965. 


3. The respondent filed a suit for 
dissolution of the partnership firm known 
as ‘Premsukhdass Jawahar Lal’ and ren- 
dition of accounts on August 20, 1969. 
On the same day an application (I. A. 
1350 of 1969) was made by the respon- 
dent under Order 40. Rule 1 and other 
provisions of the Code of Civil Procedure 
for appointment of a receiver and other 
reliefs, This application was decided by 
B. C. Misra, J. on February 18, 1971. 
B. C. Misra, J. appointed the official re- 
ceiver as interim receiver of the partner- 
ship firm and ordered him to take into 
his possession all the movable and im- 
movable properties of the firm subject to 
a number of conditions, We are concern- 
ed only with one of the conditions which 
is as follows:— 


“(e) He will not disturb the physical 
possession of defendant No. 1 from the 
shop in dispute and from the stock in 
trade with him provided he furnishes a 
Bank guarantee or other adequate secu- 
rity for a sum of Rs. 80,000/- within one 
month from the date to obey the decree 
of the Court and in pursuance thereof, 
in particular, to vacate the shop or to 
pay such compensation for use of the 
shop and the stock-in-trade and others, 
as may be directed. In his default, the 
Receiver would take possession of the 
shop and give it to the plaintiff on his 
furnishing a Bank guarantee or other 
adequate security in the sum of Rupees 
80,000/- to be furnished within one 
month thereafter, and in the event of 
his default also. the Receiver will lock 
up and seal the premises and apply to 
the Court for directions.” 

This part of the order relates to half 
portion of shop No. 4912 situated at 
Hauz Qazi, Delhi. which is in the posses- 
sion of the appellant. The suit is still 
pending, This order is to remain effec- 
tive till the decision of the suit. In terms 
of the order dated February 18. 1971 of 
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B. C. Misra, J.. the appellant furnished 
security of is immovable property 
situated in Kamla Nagar, Delhi, When 
the matter came up before the Registrar 
for the acceptance of the security, ob- 
jections were raised by the respondent. 
The Registrar by his order dated April 
23, 1971 rejected the security. Against 
this order of rejection of the security by 
the Registrar, an appeal was taken to the 
Judge in Chambers and by order dated 
September 21. 1971, Prakash Narain, J. 
held, firstly. that no appeal Jay against 
the order of the Registrar and that, se- 
condly, the immovable property of the 
joint Hindu family cannot be given in 
security. In the result the appeal was 
dismissed. It may be mentioned at this 
stage that the immovable property secu- 
rity of which was furnished by the ap- 
pellant came to his share on a partition 
of the joint family property and, there- 
fore, this immovable property belonged 
to the appellant and his two minor sons. 
Against the order of the Judge in 
Chambers, an appeal was filed to two 
Judges of this Court (F. A. O. (O. S.) 55 
of 1971). This -appeal was decided by 
Deshpande and Rangarajan, JJ. on 
March, 1972. The Division Bench held 
that an appeal against the order of the 
Registrar to the Judge in Chambers was 
competent under Rule 4, Chapter II of 
the Delhi High Court (Original Side) 
Rules, 1967. On the competence of the 
appeal before them, the learned Judges 
held that the order of the Judge in 
Chambers rejecting the appeal against 
the order of the Registrar was also ap- 
pealable under Order 43, Rule 1 (s) of 
the Code of Civil Procedure. The Divi- 
sion Bench observed:— 


“For, the order of the learned single 
Judge is one of implementation of the 
order of the appointment of the receiver 
inasmuch as the furnishing of the secu- 
rity was one of the conditions to be ful- 
filled by the defendant No. 1 according 
to the said order.” 


On the merits of the appeal, the learned 
Judges of the Division Bench held that 
they agreed with the contention of the 
learned counsel for the appellant that the 
appellant was competent to dispose of 
the property of a trading family for the 
purposes of the trade, Nonetheless, the 
security was not considered to be ade- 
quate as it was not easily realisable and 
free from possibility of litigation. The 
minor sons of the appellant could chal- 
lenge the action of their father in giving 
the joint family proverty as a security 
and, therefore. the Division Bench held 
that it could not be said that the secu- 
rity furnished by the appellant was free 
from the likelihood of litigation. In this 
view of the matter, the appeal was dis- 
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missed by the Division Bench on March 
7. 1972. 


4. It appears from the judgment 
of the Division Bench dated March 7, 
1972 that the appellant made a request to 
the Division Bench to extend the time 
for furnishing further security, but since 
the Judges of the Division Bench were 
informed that a- separate application 
under Section 148 of the Code of Civil 
Procedure for extension of time for fur- 
nishing security had already been made 
by the appellant and that the same was 
pending before the learned Single Judge 
they thought that the matter would bet- 
ter be dealt with by the learned Single 
Judge, On this aspect of the case the 
Division Bench observed as follows:— 


' “We, however. find that in paragraph 
19 of the grounds of appeal (at page 24 
‘of the paper-book) the defendant No. 1- 
appellant had stated before the learned 
Single Judge that he should be allowed 
to furnish further security. if necessary- 
We are further informed that a separate 
application under Section 148, Civil Pro- 
cedure Code for extension of time to 
furnish security has been also made by 
the appellant defendant No. 1. Neither 
the observations made by us in regard 
to the merits of the appeal nor the dis- 
missal of this appeal by us would, how- 
ever, prejudice the decision of the said 
application under Section 148, Civil Pro- 
rae Code before the learned Single 

u ge.” 


5. After the decision in the appeal 
the application for extension of time was 
heard by the learned Single Judge and, 
as already noticed above. the learned 
Single Judge by order dated May 26, 
1972. refused to extend the time in exer- 
cise of his discretion and dismissed the 
application with costs, The respondent 
had also made an application (£. A. 415 
of 1972) to the learned Single Judge pray- 
ing that the interim receiver should take 
possession of the shop and the same be 
handed over to him on his furnishing 
security in accordance with the order 
dated February 18, 1971. On this applica- 
tion, the learned Single Judge. in view 
of his conclusion which he had reached 
on the application of the appellant for 
extension of time: ordered the interim 
receiver to take possession of the shop 
from the appellant and comply with the 
directions contained in the order dated 
February 18, 1971 of B. C. Misra, J 


6. Against the order of the learn- 
ed Single Judge the appellant (defen- 
dant No. 1 to the suit) has filed the pre- 
sent appeal. The learned counsel for the 
respondent has raised at the outset an 
objection to the maintainability of the 
appeal. It was urged that as the order of 
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the learned Single Judge is under Sec+ 
tion 148 of the Code of Civil Procedure, 
no appeal therefrom was competent. The 
learned counsel for the appellant subs 
mits that the order of the learned Single 
Judge is not one under Section 148 of 
the Code of Civil Procedure simpliciter, 
but is an order which is in effect and 
substance under Order 40, Rule 1 of the 
Code of Civil Procedure and, therefore, 
an appeal lies under Order 43, Rule 1 (s} 
of the Code of Civil Procedure. At this 
stage we may read the provisions of 
Order 40. Rule 1 as well as Order 43, 
Rule 1 (s) which are as follows:— 

“O, 40, R. 1. Appointment of Receiv- 
ers.— (1) Where it appears to the Courf 
to be just and convenient, the Court may 
by order— 


(a) appoint a receiver of any pro- 
perty. whether before or after decree; 

(b) remove any person from the pos- 
session or custody of the property: 

(c) commit the same to the posses- 
sion, custody or management of the re- 
ceiver; and 

(d) confer upon the receiver all such 
powers, as to bringing and defending 
suits and for the realisation, manage- 
ment, protection. preservation and im- 
provement of the property, the collec- 
tion of the rents and profits thereof, the 
application and disposal of such rents 
and profits, and the execution of docu- 
ments as the owner himself has, or such 
of those powers as the Court thinks fit. 

(2) Nothing in this rule shall autho- 
rise the Court to remove from the pos- 
session or custody of property any per- 
son whom any party to the suit has not 
a present right so to remove. 

O. 43. R. 1 (s) . 

“1. An appeal shall lie from the fol- 
lowing orders under the provisions of 
Section 104, namely, :— 

(s) an order under Rule I or Rule 4 
of Order XL 


oT In order to decide the question 
of maintainability of the appeal it is 
necessary to analyse the order of B, C. 
Misra, J. The appellant is in possession 
of the shop regarding which the dispute 
relates. The order provided:— 

1. The possession of the appellant is 
not to be disturbed if he furnishes a 
bank guarantee or some other adequate 
security for a sum of Rs. 80,000/-. 

9. If he fails to do so, the Interim 
receiver shall take possession of the shop. 

3. If the respondent provides bank 
guarantee or other adequate security in 
the sum of Rs. 80,000/- the possession of 


1973 


the shop will be delivered by the re- 
ceiver to the respondent; and 


4. If the respondent fails to furnish 
the security then the receiver would 
lock up and seal the premises and apply 
to the court for further directions. 

8. Now it will be seen that if the 
appellant defaults in carrying out the 
directions as given in the order of B. C. 
Misra, J.. the property will pass into the 
possession of the receiver on such de- 
fault. In other words, the result will be 
that under Order 40. Rule 1 (b) and (e) 
the appellant will be removed from the 
possession of the shop and the same shall 
be committed to the possession, custody 
and management of the receiver if the 
appellant does not comply with the di- 
rections. This is. therefore. a conditional 
order of appointment of receiver and 
this is, in our opinion, enough to bring 
it in the category of appealable orders 
“ contemplated under Order 43, Rule 1 
s). 


9. In Rayarappan Nayanar v. 
Madhavi Amma, AIR 1950 FC 140 it was 
observed:— 

“It may further be pointed out that 
the scheme of Order 43 in making cer- 
tain orders appealable is of a two-fold 
character. In a number of cases an ap- 
peal has been allowed from all kinds of 
orders passed under a certain rule, while 
fn other cases the right of appeal has 
been limited only to certain specific 
orders passed under a certain rule. Re- 
ference in this connection may be made 
to Order 43, Rule 1 (v) and Rule 1 (t). 
In these rules appeal has been allowed 
against certain specific orders but not 
against all the orders that could be made 
under these rules. Order 40. Rule 1. falls 
in the category of cases where all orders 
made under it have been made appeal- 
able and it has not been said that the 
only order appealable is the one appoint- 
ing a receiver. Whenever an order can 
be brought within the purview of Order 
40. Rule 1 it at once becomes appealable 
under the provision of Order 43, Rule 1 
{° {emphasis added). 

10. In Baldeo Dass v. Dharem 
Chand, AIR 1946 Lah 462 it was observ- 

















“It may be argued that the orders 
contemplated by sub-clauses (b), (c) and 
(d) of sub-rule (1) are incidental to the 
main order which the Court may pass 
under clause (a) appointing a particular 
person a receiver of a property, but it is 
possible to think of cases where the 
Court at first merely passes an order of 
the appointment of a receiver and re- 
serves further orders of removing a per- 
son in possession or conferring powers 
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upon the receiver for a further occasion. 
The question is whether and if such an 
order is subsequently passed, can it be 
appealed from separately or not? On 
giving careful consideration to the matter, 
I am inclined to think that the answer 
to the question must be in the affirma- 
tive.” 


In the present case what we find is this. 
B. C. Misra, J. has permitted the appel- 
lant to continue to remain in possession 
of the premises on certain terms. In de- 
fault. the receiver shal] take possession 
of the shop. Therefore, the impugned 
order clearly falls within clauses (b) and 
(c) of Order 40, Rule 1 of the Code _ of 
Civil Procedure. Since the appellant has 
failed to furnish security the conse- 
quences as indicated in the order dated 
February 18, 1971 will follow. 

11. In this very litigation it was 
held by the Division Bench on March 7, 
1972 that an order regarding implementa- 
tion of the order of the appointment of 
the receiver is appealable inasmuch as 
furnishing of the security was one of the 
conditions to be fulfilled by the appel- 
lant according to the order dated Febru- 
ary 18. 1971. We are, therefore, unable 
to agree with the learned counsel for the 
respondent that the impugned order is 
not appealable. In our opinion, the im- 
pugned order falls within the purview of 
Order 40, Rule 1 and is, therefore, ap- 
pealable under O. 43, R. 1(s). Hence, 
the preliminary objection is rejected. 

12. Coming to the merits of the 
appeal, the learned single Judge was of 
the view that the appellant’s conduct 
was not praiseworthy and, therefore, he 
was not inclined to exercise his discre~ 
tion in favour of the appellant. It is 
true that the conduct of a party must be 
taken into account before discretion is 
exercised in favour of that party by a 
Court, for extension of time cannot be 
claimed by a party as a matter of right. 
We will. therefore. now consider whether 
the conduct of the appellant is such as 
disentitles him to an extension of time 
under Section 148 of the Code of Civil 
Procedure, 


13. In or about 1967 disputes and 
differences arose between the parties re- 
garding the dissolution of the firm and 
they executed an arbitration agreement 
on November 28, 1967 referring these 
disputes to Shri Bishambar Dayal who 
was appointed as the sole arbitrator. The 
arbitrator proceeded with the reference 
for some time. The assets of the partner- 
ship were divided by the arbitrator into 
lots and were auctioned between the 
partners. This was done with their con- 
sent. At this occasion, the respondent 
gave a bid for the shop in dispute for 
Rs. 63,000/-. This was the highest bid 
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and was accepted. Raj Nath did not get 
anything at. the auction. Other part- 
ners were allotted other assets of the 
partnership. The arbitrator attempted 
to proceed with the arbitration. Some 
of the partners felt dissatisfied with the 
proceedings. A number of applications 
Were made to the Court from time to 
time and these have been discussed by 
the learned single Judge in his judgment 
at some length. The outcome of these 
arbitration proceedings seems to be that 
the arbitrator who wanted to take pos- 
session of the shop in the possession of 
the appellant was not able to do so. When 
Orders were made in the arbitration pro- 
ceedings against the appellant that pos- 
session be taken from him, it was plead- 
ed by the appellant that he was in pos- 
session of the half portion of the shop 
since September 25, 1968 on the basis of 
a settlement by which the firm had been 
dissolved and most of the assets distri- 
buted. The whole matter came up be- 
fore Parkash Narain, J. and he made an 
order dated May 28, 1969. The learned 
Judge framed an issue on the plea taken 
by Raj Nath and ordered it to be tried. 
On May 29, 1969. the appellant made 
an application alleging that there had 
been a complete settlement between the 
parties resulting in supersession of the 
arbitration agreement. This application 
was heard by P. N. Khanna, J. and order 
dated August 1, 1969 was passed and 
again it was held that the version of the 
appellant that there had been a com- 
plete settlement of the matter could nof 
be accepted unless as a result of the trial 
of the issue the settlement is proved. The 
receiver was also directed by the Court 
to take possession immediately of the 
assets of the partnership and the parties 
were directed to assist the receiver in 
his task and to hand over the possession 
of the premises to him as and when he 
demanded the same. If police assistance 
was required by the receiver the same 
was to be provided to him by the Regis- 
trar of the Court. The long and short 
of all these proceedings was that the 
receiver was not successful in settling the 
disputes between the parties. He was 
not able to get possession of all the as- 
sets of the partnership. The arbitration 
proceedings ended in fiasco and on 
August 11, 1969 the arbitrator-cum-re- 
ceiver Shri Bishambar Dayal resigned 
from his office. In his report to the 
Court he stated that as the parties did 
mot want him to continue as receiver or 
arbitrator he was submitting his resig- 
nation. Dissatisfied with the outcome of 
the arbitration proceedings the respon- 
dent instituted the suit for dissolution 
of partnership and rendition of accounts 
on August 20, 1969. In this plaint it was 
everred that the plaintiff and defendants 
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1 to 4 were the partners of the firm 
constituted under a deed of partnership 
dated December 20. 1957 as modified by 
a deed dated October 22, 1965 and that 
it became impossible for them to carry 
on the partnership business and, there- 
fore, by agreement dated November 28, 
1967 the plaintiff and defendants 1 to 4 
agreed to refer their disputes to the sole 
arbitration of Shri Bishamber Dayal who 
was also impleaded as a defendant to the 
suit (defendant No. 5). The arbitrator 
had taken possession of the various as- 
sets of the firm and had failed to restore 
possession of the property and assets of 
the firm to the various partners. It was 
said that it was, therefore, necessary to 
implead him as a party to the suit as he 
is also liable to render accounts of the 
assets which were taken into possession 
by him. The appellant filed his written 
statement to the suit and it was asserted 
by him with regard to the appointment 
of Shri Bishambar Dayal. defendant 
No. 5, that he did not act as an arbitra- 
tor at all, but acted as a mediator be« 
tween the said partners. On merits, it 
was contended that the entire accounts 
of the partnership have been settled be- 
tween the parties. -It was stated that all 
the terms of dissolution and settlement 
of accounts were settled between the 
parties and according to which the en- 
tire assets were allotted and the tenancy 
premises were also distributed between 
the parties. A deed of dissolution was 
drafted which was approved by the par- 
ties and was signed by all the partners. 
It was further stated that after distribu- 
tion of the partnership assets, half of the 
premises of shop No. 4912, Hauz Qazi, 
came to the share of the appellant and 

at he was in possession in his own 
right of half portion of the shop in terms 
of the settlement effected between the 
partners. On the pleading of the parties, 
the following issues were framed on 
March 31, 1970:— 


1. Is the partnership to be dissolved 
for os reasons stated in the plaint? 
O. P. P. 


2. Is the plaintiff entitled to rendi- 
tion of accounts? O. P. P. 


3. Is the suit not maintainable in 
view of the allegations contained in 
paras 5 to 8 of the written statement as 
well as paras 13 to 21 appearing under 
the head ‘Additional Pleas’? (Onus on 
deft, No. 1) 


(after I have framed the above issue, the 
learned counsel for the plaintiff has in- 
stantly urged that another issue should 
be added. His submission is that there 
should be an issue to the effect as to 
whether the assets of the firm stand dis- 
tributed and accounts settled between the 
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partners. The following issue is added 
as issue No. 4). 

4. Do the assets of the firm stand 
distributed and the account settled as 
alleged by defendant No. 1? If so, what 
3 the effect thereof? (Onus on deft. 
No. 1). 


(Onus of issue No. 4 has been placed on 
defendant No. 1 because of the phraseo- 
logy implied in that issue but it is under- 
stood that this onus will be equally rest- 
fng on the plaintiff. The parties will 
fin any case lead the best evidence avail- 
able with them on all the issues irrespec- 
five of the burden of proof). 
5. Relief, 


14, From the pleadings of the 
parties and the issues framed, it will ap- 
pear that the matters which were sought 
to be settled by the arbitrator-cum-re- 
ceiver are again being agitated both by 
the appellant and the respondent. In 
this state of affairs. we are of the opin- 
fon that the conduct of the appellant 
prior to the institution of the suit should 
mot have been taken into account and 
the starting point for consideration of 
the conduct of the appellant should have 
been the suit which was instituted by 
the respondent on August 20, 1969. This 
is true that B. C. Misra, J.. did consider 
the conduct of the appellant and this 
eonduct did weigh with him in making 
the order of appointment of the receiver 
fin terms which he did. But in our opin- 
jon, the conduct of the appellant prior 
to the institution of the suit had weighed 
with the Court in making an order in 
which terms were imposed both on the 
appellant as well as the respondent, This 
conduct, therefore, should not be taken 
finto consideration again at the time of 
deciding the application for enlargement 
of time. Let us now consider the con- 
duct of the appellant after the suit and 
ft has to be seen whether discretion 
should be exercised in the circumstances 
as they obtained after the institution of 
the suit. What happened after the in- 
stitution of the suit is this. An order 
dated February 18, 1971 was made by 
B. C. Misra. J. giving various directions 
regarding the appointment of receiver, 
and furnishing of security. On March 
Ll, 1971. the security was filed by the 
appellant of his house No. 6874 on plot 
No. 171. Block E, Kamla Nagar, Delhi. 
Objections were filed by the respondent 
to the security on March 15, 1971. On 
March 17, 1971, the appellant filed a se- 
eurity bond executed by Ghan Shayam 
Dass, his father-in-law mortgaging a pro- 
perty bearing No. 61/64. Municipal No. 
8225-26. Ward No. 16-W.E.A. Ramjas 
Road, Karol Bagh. New Delhi. This bond 
was offered as an alternative to the secu- 
rity bond in case the original security 
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bond is not accepted. Objections were 
raised by the respondent to the security 
bond on the ground that this property 
did not belong to Ghan Shayam Dass and 
had in fact fallen to the share of his 
sons in a previous partition suit and that 
Ghan Shayam Dass had no interest in the 
property. The counsel for the appellant 
made a statement before the Registrar 
that the appellant desired to withdraw 
the security submitted by Ghan Shayam 
Dass. The respondent later on made an 
application that the proceedings be taken 
against the appellant for prosecution for 
offences committed by him in furnishing 
false security and making false affidavits 
ete. This application is stil] pending 
(Cr. O. 61 of 1971). We shall say no more 
advisedly about this security since the 
matter is sub judice. Finally. on April 
23. 1971. the Registrar rejected the secu- 
rity of the house situated in Kamla 
Nagar. On April 26, 1971, īn the 
grounds of appeal (para 19 of the grounds 
of appeal) which was filed against the 
order of the Registrar, it was stated that 
the appellant should be allowed to fur- 
mish further security, if necessary. The 
Judge in Chambers, however. did not 
pass any order on this prayer and dis- 
missed the appeal on September 21, 1971. 
Against this order, an appeal was filed 
to the Division Bench. The Division 
Bench by order dated October 11. 1971 
stayed the operation of the order dated 
September 21, 1971 on condition that the 
appellant furnishes bank guarantee for 
Rs. 80,000/- on or before November 3, 
1971 to the satisfaction of the Registrar. 
The appellant filed the security bond of 
the Mercantile Bank on November 1, 
1971. This security bond was. to begin 
with, for a period of one year, that is, 
till October 22, 1972, but the bank under- 
took to renew the security year after 
year before October 22, every year till 
the disposal of Suit No. 329 of 1969 and 
until an order of the High Court is made 
discharging the guarantee. It will. there- 
fore. be noticed that though the Division 
Bench ordered the appellant to furnish 
a security till the disposal of F. A. O. (OS) 
No. 55 of 1971, the appellant furnished 
the security bond of the Mercantile Bank 
till the disposal of the suit itself. While 
this appeal was pending, the appellant 
also made an application on January 3, 
1972 on the original side of the High 
Court in the suit that the bank guaran- 
tee dated November 1. 1971 be either 
ordered to be treated as the guarantee 
in the suit in compliance with the order 
of B. C. Misra, J. dated February 18, 
1971 or the appellant be permitted to 
furnish a fresh security/bank guarantee. 
The Division Bench dismissed the appeal 


on March 7, 1972. The Division Bench 
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held that the appellant was competent to 
furnish security which he did as he was 
the manager of the trading Hindu joint 
family and as such had authority to sell or 
give in security the immovable property 
which belonged to the Hindu joint fa~- 
mily of himself and his two minor sons. 
The appellant was held competent to dis- 
pose of this property of the trading 


joint Hindu family for the purposes of 


the trade. But as it was thought that the 
security was not easily realisable and 
could breed the germs of litigation, the 
order of the Registrar was upheld on 
that ground. In the result the appeal was 
dismissed, The Division Bench did not 
find that the security furnished by the 
appellant was worthless, but it could not 
be accepted because it might lead to 
litigation. As regards the prayer that ex- 
tension of time be granted for fur- 
nishing security, the Division Bench left 
the matter to the decision of the learned 
single Judge, for the Judges of the Divi- 
sion Bench were informed that the ap- 
plication under Section 148 of the Code 
of Civil Procedure was pending before the 
learned single Judge. 


15. Before the learned’ single 
Judge it was argued that he had no 
jurisdiction to enlarge the time as pres- 
cribed in the order of B. C. Misra, J., 
dated February 18, 1971. This argument 
did not find favour with him and fol- 
lowing Mahanth Ram Das v. Ganga Das, 
(AIR 1961 SC 882) the learned single 
Judge thought that he had jurisdiction to 
extend the time. We think that he was 
right in taking this view. On the ques- 
tion whether time should be extended, 
the learned single Judge was of the view 
that the conduct of the appellant dis- 
entitled him to the exercise of discretion 
in his favour. He declined to exercise 
the discretion firstly on the ground that 
in spite of three orders made by this 
Court on June 24, 1968. May 28, 1969 and 
August 1. 1969, the receiver-cum-arbitra~ 
tor was not able to take possession of the 
shop and that the appellant had for a 
period of four years been thwarting the 
attempts of the receiver to take posses- 
sion from him. The learned single Judge 
was also impressed by what B. : 
Misra, J. had said in his order dated 
February 18. 1971. namely, that the ap=< 
pellant is “trying to remain in unlawful 
possession of the shop without payment 
of any money whatsoever and without 
any adjustment of the purchase money. 
baving taken place.” 


16. On this aspect of the case we 
find that V. S. Deshpande, J. made an 
order on June 24, 1968 directing the re- 
ceiver-cum-arbitrator Shri  Bishambar 
Dayal to take possession of all the assets 
of the firm till the disposal of the arbitra- 
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tion proceedings. The arbitrator did take 
possession of some of the assets of the firm 
but he was not able to take possession 
of the half portion of the shop which 
was in the possession of the appellant. 
Subsequently. on May 28. 1969, Prakash 
Narain, J. again made an order asking 
the receiver to take possession of the 
shop in occupation of the appellant. On 
an application of the appellant Prakash 
Narain, J. himself on May 29, 1969 orders 
ed that possession be not taken from the 
appellant if he furnished security in the 
sum of Rs. 20,000/- within two days of 
the making of the order. This security, 
was accordingly furnished by the appel- 
lant and was accepted on May 30, 1969. 
Again on August 1. 1969 P. N. Khanna, J. 
made a direction to the receiver that he 
should take into possession all the assets 
of the partnership. This was to be done 
by the receiver by August 11, 1969. On 
August 11, 1969, the arbitrator-cum-re+ 
ceiver himself resigned his office. The 
matter again came up before P, S. 
Safeer, J. and the learned Judge by. 
order dated May 20, 1970. appointed Shri 
S. S. Dalal, Advocate as receiver and 
directed him to take possession only of 
‘non-controversial assets’. The shop in 
dispute was a controversial asset and, 
therefore, Shri S, S. Dalal was not able 
to take possession of the shop The 
order of P. S. Safeer, J.. it seems, modi- 
fied the order of P. N. Khanna, J., dated 
August 1, 1969. Shri S. S. Dalal was re- 
moved from his office by B. C. Misra, Ja 
by order dated September 24, 1970, 


17. Now it has fo be borne in 
mind that the opinion which B. C. 
Misra, J. formed of the conduct of the 
appellant was a tentative opinion form- 
ed at a preliminary stage at the time of 
dealing with the application for the ap- 
pointment of receiver, B. C. Misra. J., 
himself said in his order dated February. 
18. 1971 that “his conclusions were only 
tentative and they would have to follow, 
the findings arrived at the trial.” His 
Lordship was also of the view that “what 
was done or remained to be done by the 
arbitrator on or before or subsequent to 
March 29, 1968 did not culminate in the 
award (of the arbitrator) and as such his 
proceedings cannot in law be called the 
arbitration proceedings in view of Sec- 
tion 32 of the Arbitration Act.” The 
learned Judge thought that so far there 
has been no distribution of the assets of 
the firm in accordance with law. The 
learned Judge also observed that “some 
blame had to be shared by defendant 
No, 5 (arbitrator-cum-receiver Bishambar 
Dayal) as without an agreement between 
the parties he allowed the parties to take 
possession of one part of the assets of 
the firm and when matters became diffi< 
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cult for him he tendered his resignation.” 
On a consideration of all the facts and 
circumstances including the conduct of 
the appellant B. C. Misra, J. thought 
that the appellant should not be allowed 
to continue to remain in possession of 
the shop without payment of money and, 
therefore, imposed the term that the ap- 
pellant, if he wishes to continue to re- 
main in possession of the shop, must fur- 
mish security in the sum of Rs. 80,000/-. 
We shall not be justified in taking into 
account considerations which weighed 
with B. C. Misra. J. in passing the order 
of appointment of the receiver once again 
in refusing the application of the appel- 
lant for extension of time. 


18. What seems right to us is that 
we should take into account the conduct 
of the appellant after the making of the 
order dated February 18, 1971. After the 
passing of the order of February 18, 
1971, we find nothing in the conduct of 
the appellant which, in our view. wi 
disentitle him to an extension of time. 
On the other hand. we find that he was 
tight from March 11, 1971 till the dis- 
posal of the appeal by the Division Bench 
on March 7, 1972. anxious to furnish se- 
curity. It is true that the security which 
he furnished was not accepted and the 
order of the Registrar throughout was 
upheld, but the observations made by the 
Division Bench in their order dated 
March 7, 1972 do seem to support the 
contention advanced by the learned 
counsel for the appellant that though the 
security was not accepted, it was not a 
worthless security or a security which 
he was incompetent to furnish. 


19. The learned single Judge was 
also of the opinion that there was delay 
on the part of the appellant and, there- 
fore he declined to exercise his discre- 
tion in his favour. We find that the pra- 
yer for furnishing security was made as 
early as on April 26, 1971 in ground 
No. 19 of the grounds of appeal and 
again by an application under Section 148 
of the Code of Civil Procedure on Janu- 
ary 3, 1972. The order by B. C. Misra, J. 
was made on February 18, 1971. On 
March 11, 1971 the security was furnished 
which was rejected on April 23, 1971. On 
April 26, 1971. the prayer for furnishing 
security was made. ` This was repeated 
by an independent application on Janu- 
ary 3, 1972. The Judges of the Division 
Bench in their order dated March 7, 1972 
referred to the prayer made by the ap- 
pellant in ground No. 19 of the grounds 
of appeal dated April 26, 1971. It is not 
correct to say that this prayer should be 
deemed to have been refused as was held 
by the learned single Judge. We are, 
therefore, of the view that there is no 
delay. 
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20. Shri R. M. Lal, the learned 
counsel for the appellant, made an offer in 
course of the arguments that the appel- 


lant is prepared to furnish a bank 
guarantee. We accept this offer and ex- 
tend the time for furnishing bank 


guarantee by the appellant in the sum 
of Rs. 80,000/- to the satisfaction of the 
Registrar of this Court within one month 
from the date of this order. 


21. In the result. we accept the 
appeal and set aside the order of the 
learned single Judge dated May 26, 1972 
and extend the time as aforesaid. In the 
circumstances of the case there shall, 
however, be no order as to costs. 


Appeal allowed. 
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Shree Murari Lal, Petitioner v. Shree 
Gopal Chand and others, Respondents. 


Civil Revn. No. 149 of 1967; DJ- 
6-12-1972. 
Index Note:— (A) Arbitration Act, 


Ss. 11 & 12 — Appointment of new arbi- 
trator — Application for — Award alleg- 
edly made prior to filing said application 
— Subsequent application for setting 
aside the award — Latter application 
should be first disposed of before dealing 
with former one. (X-Ref:— S. 19). 

Brief Note:— (A) Ss. 11 and 12 ap- 
plication (to appoint a mew arbi- 
trator) cannot be dismissed on the 
knowledge of the award but will 
come in for consideration only on the 
adjudication that the award is liable to 
be set aside, After disposing of S. 30 ap- 
plication (to set aside the award). if the 
court sets aside the award, it will be only 
in that contingency that it will attend 
to the relief claimed through Ss. 11 and 
12 application. S. 19 does not at all 
touch the jurisdiction of the court to 
deal with Ss. 11 and 12 application, AIR 
1962 SC 1123, Explained. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1962 SC 1123 = (1962) Supp 2 

SCR 101, Juggilal v. General Fibre 
Dealers Ltd. 


Vijay Kishan, for Petitioner; N. K. 
Aggarwal, for No. 1, Respondent, 


JUDGMENT :— This petition is dì- 
rected against the trial Courts order 
made on the 2nd February, 1967. Gopi 
Chand the principal respondent to this 
petition. filed an application dated the 
23rd July, 1966 under Sections 11, 12 and 
30 of the Indian Arbitration Act (here- 
after called the Act) and the said appli- 
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cation was registered as suit No. 272/ 
1966. It was alleged by respondent No. 1 
in the said application that respondent 
No. 2 had at the instance of respondent 
No. 1 (the petitioner before me) ap- 
pointed respondents Nos, 3 to 5 as arbi- 
trators and the said arbitrators having 
not made the award within the period 
prescribed by law and having miscon- 
ducted the proceedings were liable to be 
removed, It was prayed that the autho- 
rity of the arbitrators to act in the mat- 
ter under reference be revoked, proceed- 
ings taken before them, be declared null 
and void and they may be removed. 
Another prayer was that fresh arbitrator 
or arbitrators may be appointed by the 
Court to decide the dispute. Along with 
the said application, respondent No. 1 
filed an application under Order 39, 
Rules 1 and 2 read with Section 151 of 
the Civil Procedure Code. The typed 
date on that application “23rd July. 1966” 
seems to have been changed later on in- 
to “25th July, 1966”. The trial Court 
passed an order granting that applica- 
tion, but, it transpired that the award 
had been made by the arbitrators alleg- 
edly on the 18th July. 1966, on a date 
prior to the institution of the application 
out of which this litigation arises. 


2. Subsequently another applica- 
tion was filed by respondent No. 1 to 
this petition. That was filed under Sec- 
tion 30 of the Act read with Section 151 
of the Civil Procedure Code. In that ap- 
plication after narrating certain facts, 
respondent No. 1 alleged that the arbi- 
trators had made an illegal antedated 
award. The prayer was that the said 
award be declared void and be set aside. 
In order to claim that relief, respondent 
No. 1 stated the grounds in that appli- 
cation on the basis whereof he was seek- 
ing it. He also filed an application under 
Order 6, Rule 17 of the Civil Procedure 
Code to amend the application which had 
been registered as suit No. 272/1966. The 
trial Court dealt with the application for 
amendment as well as with the two 
other applications, the second of which 
filed under Section 30 of the Act under 
the date 16th November, 1966 was regis- 
tered as suit No. 489/1966. 


3- The litigation presented a signi- 
ficant aspect inasmuch as after the filing 
of the application under Sections 11, 12 
and 30 of the Act the assertion became 
visible that an award had been made 
prior to the filing of the said application. 
The application registered as suit No. 
489/1966 was rightly filed for impugning 
the award which had allegedly been 
made as mentioned above. 


4, It has been contended by the 
learned counsel appearing for the peti- 
tioner that as soon as it became clear 
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that an award had been made, the trial 
Court lost the jurisdiction to deal with 
the application filed under Ss. 11, 12 and 
30 of the Act. The learned counsel has 
drawn my attention to the Scheme 
of the Act, His submission is that 
once the contention was raised that an 
award had been made, the remedy left 
with respondent No. 1 was that of invok- 
ing Sections 30 and 33 of the Act. It is 
to be noticed that Section 30 had been 
invoked in the very first instance, Be 
that as it may, Section 30 is mentioned 
in the first application as an addition in 
ink after the typed words “Sections 11 
and 12” and the application registered 
as suit No. 272/1966 does not contain any; 
prayer for setting aside any award. The 
addition of “30” in ink is uninitialled 
and the application under Section 30 of 
the Act could have been originally filed 
only on an averment that an award had 
been made. The application registered as 
suit No. 272/1966 does not enure for the 
purpose of Section 30 of the Act. I, how- 
ever, do not accept the submission that 
by raising a controversial plea that an 
award had been made on the 18th July, 
1966 before the filing of the application, 
the petitioner succeeded in depriving 
the trial Court of its jurisdiction to deal 
with the application competently filed 
later on and registered as suit No. 489 
of 1966. That application was based on 
the assertion that an alleged illegal 
award had been made on the 18th July, 
1966 and was filed for obtaining the re« 
lief that the alleged award be set aside, 


5. In order to support his submis- 
Sion that the award having once been 
made, the trial Court should have dis- 
missed the application filed under Sec- 
tions 11, 12 and 30 which had been re- 
gistered as suit No. 272/1966 the learned 
counsel for the petitioner has drawn my 
attention to Section 19 of the Act:— 


“Where an award has become void 
under sub-section (3) of Section 16 or 
has been set aside. the Court may by 
order supersede the reference and shall 
thereupon order that the arbitration 
agreement shall cease to have effect with 
respect to the difference referred.” 


The authority given to the Court is thaf 
where the award is found to have be~ 
come void under sub-section (3) of Secs 
tion 16 or is otherwise set aside, the 
Court may supersede the reference and 
in case of such supersession the arbitra-~ 
tion agreement shall cease to have effect 
with respect to the differences which 
may have been referred to arbitration. 
That provision does not at all touch the 
jurisdiction of the Court to deal with an 
application filed under Sections 11 and 
12 of the Act, The learned counsel ap- 
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pearing for the petitioner has cited 1. 
Juggilal Kamlapat (In C. A. No. 309 of 
59) and 2. Khardah Co. Ltd. (In C. A. 
No. 525 of 59) v. 1. General Fibre Deal- 
ers Ltd. (In C.-A. No. 309 of 59) and 2. 
Morgan Walker and Co. Ltd. (In C. A. 
No. 525 of 59), AIR 1962 SC 1123 and 
has placed reliance on the observation 
made in paragraph 15 of the judgment. 
The Supreme Court found that the award 
had been set aside on account of mis- 
conduct. It observed that the award al- 
though void, the arbitration agreement 
subsisted and it was open to “the Cham- 
ber” on the request of the respondent 
to appoint another arbitral tribunal. The 
Supreme Court did not deal with the 
authority of the court to appoint other 
arbitrator or arbitrators under Sections 
ll and 12 of the Act on the finding that 
the award was void and therefore liable 
to be set aside. The trial court has kept 
the application made under Sections 11, 
12 and 30 of the Act registered as suit 
No. 272/1966 alive. I am of the view that 
the application will come in for consi- 
deration only on the adjudication that 
the award is liable to be set aside. After 
disposing of suit No. 489/1966 if the trial 
Court sets aside the award, it will be 
only in that contingency that it will at= 
tend to the relief claimed through suit 
No. 272/1966, which will be limited to 
the consideration whether fresh arbitra- 
tors should be appointed or not. With 
these observations, the petition is dis- 
posed of. 

6. The parties are directed to 
appear before the trial Court on the 23rd 
December, 1972. Record be sent back 
immediately. There will be no order as 
to costs. 

Order accordingly. 


AIR 1973 DELHI 253 (V 60 C 71) 
AVADH BEHARI, J. 
; M/s. Air Foam Industries Pvt. Ltd., 
Petitioner v. Union of India, Respondents. 
I. As. 119 and 846 of 1972 in Suit 
No. 158 of 1971, D/- 15-11-1972. 


Index Note:— (A) Arbitration Act 
(1940), Section 41 (b) — Power of Court 
during arbitration proceedings — Exer- 
cise of — Validity. 


Brief Note:— (A) Where the Union 
Govt. while a claim by the supplier of 
goods on account of breach of a certain 
contract and counter-claim by the Govt. 
on account of general damages in respect 
of that contract were pending arbitration, 
sought to recover its claim as to damages 
by withholding other bills due to the sup- 
plier under clause 18 of the terms relat- 
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ing to such contracts which authorised 
only to “appropriate” and not to “with~ 
hold” other bills, the Court could restrain 
the Govt. from doing so under S. 41 (b). 
Tt could not be said that the amount pend 
ing under other bills was not the sub- 
ject-matter of arbitration proceedings in 
view of the power of the Court to make 
orders in respect of the matters set out in 
the second sch. “for the purposes of. and 
in relation to arbitration proceedings.” 
(Case law discussed). (Paras 18, 19) 
es Referred: Chronological Paras 
(1972) Suit No, 99 oF 107, D/- 
11-4-1972 (Delhi). - Nagina 
v. D. D. A. Delhi 14 


(1972) Suit No. 244 of 1970, D/- 
26-2-1972 (Delhi), M/s. Malam 
Bros. v. Union of India 21 

(1972) Suit No. 33 (A) of 1972 
(Delhi) 22 

(1971) Suit No, 131 of 1971, Dj/- 


4-8-1971 (Delhi), Modi Lantern 

Works v. Union of India 10 
ATR 1970 SC 891 = (1969) 2 SCR 

920, Tarapore and Co. v. Trac- 

tors Export. Moscow 9, 20 
AIR 1967 SC 688 = (1964) 2 SCR 

599, Union of India v. Birla 

Cotton Spinning and Weaving 

Mills Ltd. 8,19 


D. C. Singnania, for Petitioner; Mrs. 
Shyamala Pappu, Sr, Advocate. for Res- 
pondents. 


ORDER :— This is an application 
under Section 41 and Schedule II of the 
Arbitration Act read with Order 39, 
Rule 2 and Section 151 of the Code of 
Civil Procedure. 


2. The brief facts are as fol- 
lows :— 


The petitioner entered into a contract 
with the respondent Union of India. The 
contract is contained in the Acceptance 
of Tender dated July 16, 1968. The Ac- 
ceptance of Tender is subject to the con~ 
ditions of contract laid down in Form 
No. DGS &D 1968 revised upto 1966. 
These are standard terms. These terms 
are generally annexed to the contract 


-~ which is entered into by the purchaser, 


Union of India with the seller or sup- 
plier of goods. One of the terms, Cl. 24 
of this contract deals with the settlement 
of disputes by arbitration. 

3. On April 24. 1971, the peti- 
tioner made a petition under Section 20 
of the Indian Arbitration Act calling upon 
the Court to file the arbitration agree- 
ment as contained in clause 24 of the 
general conditions of the contract. In 
this petition it was alleged that the, Ac- 
ceptance of Tender contains an arbitra- 
tion clause and that disputes and dif- 
ferences have arisen between the parties. 
It was said that for the settlement of 
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disputes and differences the matter may 
be referred to the arbitrator. The Union 
of India was not willing to refer the 
matter. Consequently the application 
was made. This application was accept- 
‘ed by the Court and the arbitration 
agreement was ordered to be filed. It is 
an admitted position that the matter is 
now before the arbitrator. In this arbi- 
tration matter the petitioner has made a 
claim for Rs. 2,35,800/- against the Union 
Me India on account of breach of con- 
‘act. 


4. On March 30, 1971. the Union 
of India wrote a letter to the petitioner 
fn which it was asserted that the Union 
of India was entitled to recover q@ sum 
of Rs. 2,28,900/- from the petitioner on 
account of general damages in terms of 
clause 14 of the general conditions of 
contract. The respondent called upon 
the petitioner to pay this sum failing 
which the respondent threatened to re- 
cover the amount from the pending bills 
of the petitioner without any further 
reference to him. 

5. On January 17, 1972 the peti- 
tioner made an application under Sec- 
tion 41 read with Second Schedule of 
the Arbitration Act praying that status 
quo be maintained and the respondent 
may be restrained from effecting recove- 
ries by withholding payment of the bills 
of the petitioner. This prayer was again 
repeated in another application. IA 846 
of 1972, which was filed on May 18, 1972. 
The prayer in this application is the same 
as be made in the earlier application. 

This matter came up before my 
edn Chawla, J. on May 19, 1972, and 
an interim order was made on the afore- 
said date restraining the respondent 
from making recovery in pursuance of 
the letter dated March 31, 1971. This 
matter has now been placed before me 
for making the order dated May 19, 1972 
absolute. 

qe The Union of India has strenu- 
ously opposed this application. Mrs. 
Shamla Pappu appearing for the Union 
of India has raised a number of conten= 
tions. Firstly it is submitted that power 
fs vested in the respondent Union of 
India to make recovery by reason of 
clause 18 of the conditions of contract 
and since this is a valid clause it is bind- 
ing on the parties and the Union of India 
is perfectly justified in making recove- 
ties under this clause. It has further 
been submitted that the petitioner has 
mot challenged the validity of this clause 
and as he entered into the contract with 
the Union of India with his eyes open 
ft does not now lie in the mouth of the 
petitioner to say that he is not bound by 
clause 18. The second submission is that 
‘fn any case the action of the Union of 
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India in making recoveries from the other 
pending bills of the petitioner is not a 
dispute or difference falling within Cl, 24 
in this case. It is contended that the 
Court has no power to make an interim 
order under the second Schedule of the 
Arbitration Act as this matter is not a 
dispute or difference arising between the 
parties under the present contract. It is 
submitted that this is an independent 
matter and since it is not the subject- 
matter of the arbitration clause in this 
case the Court has no power to make an 
interim order under Section 41 of the 
Arbitration Act. 


8. in support of the last submis- 
sion, relidnce has been placed by Mrs. 
Pappu on Union of India v. Birla Cotton 
Spinning & Weaving Mills Ltd., (1964) 2 
SCR 599 = (AIR 1967 SC 688). In that 
case the respondent supplied to the ap- 
pellant Union of India goods of the value 
of a large amount under a contract en- 
tered into by the parties. A part of the 
money was paid, but as to the balance 
the Union of India declined to make the 
payment on the plea that an amount of 
Rs, 10,625/- was due to the Union of 
India from the respondent under another 
contract between the parties. The res- 
pondent filed a suit in the Court of the 
Senior Subordinate Judge, Delhi for the 
realisation of that amount. The appel- 
lant under Section 34 of the Arbitration 
Act asked for stay of suit. The ‘respon- 
dent submitted that there was no dispute 
concerning the contract which was cover- 
ed by the arbitration clause and which 
attracted the application under Sec. 34 
of the Arbitration Act. It was held in 
that case that for the applicability of 
Section 34 it was necessary that the suit 
must raise a dispute in respect of the 
matter agreed to be referred to arbitra- 
tion and not independent of it and as no 
dispute was raised by the appellant about 
its liability, to pay the amount claimed 

the respondent arising out of the con- 
tract and the only dispute which was 
sought to be raised. was in respect of the 
liability of the respondent under another 
contract the suit could not be stayed. 
This was the view of the Subordinate 
Judge and it was upheld by their Lord- 
ships of the Supreme Court. In the 
course of their judgment it was observed 
at page 605 — 

“The Union is however not seeking 
to withhold payment under a claim of 
right so to do. What the Union contends 
is that under the contract they are liable 
to pay the amounts due but they will 
not pay because they have another claim 
unrelated to the claim in suit against the 
company.” . 

9. Reliance has also been placed 
on Tarapore & Co. v. Tractors Export, 


1973 


Moscow, AIR 1970 SC 891. This was a 
case in which an irrevocable letter of 
credit was opened by an Indian firm. 
The goods were exported by the Russian 
firm to the Indian buyers. The Indian 
firm brought a suit in Madras alleging 
that the machinery supplied was not up 
to the contract and claimed an injunc- 
tion in that suit against the Russian 
firm as well as the Bank restraining them 
from taking any further steps in pursu- 
ance of that letter of credit. The High 
Court of Madras granted an injunction 
order. On appeal to the Supreme Court 
the injunction order was discharged. It 
was said that an irrevocable letter of 
credit has a definite implication and ex- 
cept under very exceptional circumstances 
the Court should not interfere with this 
mechanism of international trade. 


10. Mrs. Pappu has also relied on 
a judgment of a learned single Judge of 
this Court in Modi Lantern Works v. 
Union of India, Suit No. 131 of 1971 de- 
cided on 4-8-1971 (Delhi). In that case 
the learned single Judge was concerned 
with clause 14 of the general conditions 
of contract contained in form DGS&D- 
1968. That clause was couched in diffe- 
rent words than the clause with which 
I am concerned in this case. 


11. The clause with which we 
are concerned in this case is clause 18 
which as it now stands reads as under :— 


"18. Recovery of sums due. When« 
ever any claim for the payment of a sum 
of money arises out of under the contract 
against the contractor, the purchaser shall 
be entitled to recover such sum by appro- 
priating in whole or in part, the security, 
if any, deposited by the contractor, and 
for the purpose aforesaid, shall be en- 
titled to sell and/or realise securities for- 
ming the whole or part of any such secu- 
rity deposit. In the event of the security 
being insufficient. the balance, and if no 
security has been taken from the contra~ 
ctor, the entire sum recoverable shall be 
recovered by appropriating any sum then 
due or which at any time thereafter may 
become due to the contractor under the 
contract or any other contract with the 
purchaser or the Government or any per- 
son contracting through the Secretary, if 
such sum even be not sufficient to cover 
the full amount recoverable, the contrac- 
tor shall on demand pay to the purchaser 
the balance remaining due, 


For the purpose of this clause, where 
the contractor is a partnership firm, the 
purchaser shall be entitled to recover 
such amount by appropriating in whole 
or in part any sum due to any partner 
of the firm whether in his individual 
capacity or otherwise.” 
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12. It is not disputed that the 
clause which is applicable to the present 
controversy is clause 18 and it is under 
this clause that action is purported to be 
taken. Clause 18 is followed by Cl. 24 
dealing with arbitration. That clause 
reads as under :— 


, “24. In the event of any question, 
dispute or difference -arising under these 
conditions or any special conditions of 
contract. or in connection with this con- 
tract, (except as to any matters the de= 
cision of which is specially provided for 
by these or the special conditions) the 
same shall be referred to the sole arbi- 
tration of an officer in the Ministry of 
law, appointed to be the arbitrator 
by the Director General of Supplies and 
Disposals, it will be no objection that 
the arbitrator is a Government servant, 
that he had to deal with the matters to 
which the contract relates or that in the 
course of his duties as a Government ser- 
vant he has expressed views on all or 
any of the matters in dispute or diffe- 
rence. The award of the arbitrator shall 
be final and binding on the parties to this 
contract. 


In the event of the arbitrator dying, 
neglecting or refusing to act, or resign- 
ing or being unable to act for any rea- 
son, or his award being set aside by the 
Court for any reason, it shall be lawful 
for the Director General of Supplies and 
Disposals to appoint another arbitrator 
in place of the outgoing arbitrator in the 
manner aforesaid. 


It is further a term of this contract 
that no person other than the person ap- 
pointed by the Director General of Sup- 
plies and Disposals as aforesaid should 
act as arbitrator and that. if for any ream 
son that is not possible, the matter is not 
to be referred to arbitration at all. 


The arbitrator may from time to time 
with the consent of all the parties to the 
contract enlarge the time for making the 
award. 

Upon every and any such reference, 
the assessment of the costs incidental to 
the reference and award respectively 
sees be in the discretion of the arbitra- 
tor. 


Subject as aforesaid, the Arbitration 
Act, 1940 and the rules thereunder and 
any statutory modifications thereof for 
the time being in force shall be deemed 
to apply to the arbitration proceedings 
munder this clause. 


Work under the contract shall, if 
reasonably possible, continue during the 
arbitration proceedings and no payment 
due to or payable by the purchaser shall 
be ‘withheld on account of such proceed- 
ings, 
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The venue of arbitration shall be the 
place from which the acceptance note is 
issued or such other place as the arbitra- 
tor at his discretion may determine. 


In this clause the expression “the 
Director General of Supplies and Dispo- 
sals” means the Director General of 
Supplies and Disposals for the time be- 
ing and includes, if there be no Director 
General of Supplies and Disposals, the 
officer who is for the time being the ad- 
ministrative head of the Supplies Organi- 
sation, whether in addition to other func« 
tions or otherwise.” 


13. On a plain reading of CL 18 
ff seems that if a claim for a sum of 
money arises against the contractor then 
the purchaser shall be entitled to recover 
such sum by appropriating in whole or 
in part the security if any, deposited by 
the contractor and if the security is 
found to be insufficient or if no security 
has been taken from the contractor then 
ihe entire sum recoverable shall be re- 
covered by appropriating any sum 
then due or which at any time 
thereafter becomes due to the con- 
tractor from the purchaser or the 
Government. If sum so appropriated is 
mot sufficient to cover the full amounf 
recoverable the contractor shall on de- 
mand pay to the purchaser the balance 
remaining due. Now in this case the peti- 
tioner has made a claim for Rs. 2,35,900/- 
against the Union of India on account of 
breach of contract. The Union of India 
has filed a counter-claim on account of 
general damages for Rs. 2,28,900/-. Both 
the matters are before the arbitrator. 
iWhat the Union of India is seeking to do 
before the decision of the arbitrator is 
that it claims that it has a right to ap- 
propriate the amount due fo the peti- 
fioner under other pending bills towards 
its claim, namely. for Rs. 2.28,900/-. 


14. In Suit No. 99 of 1972 (Delhi), 
{M. L. Nagina v. D. D. A. Delhi) decided 
by me on 11-4-1972, I said that until 
such time the arbitrator decides the dis« 
pute the respondents cannot be allowed 
to be judges in their own cause, The 
respondents admit that the matter has 
been referred to the arbitrator. It is 
also not disputed by Mrs. Pappu that if 
tthe arbitrator orders the Union of India 
to refund the entire amount or any part 
of it then they will do so in obedience 
fto the award of the arbitrator, but in 
the meanwhile they claim that they have 
a power under clause 18 to withhold the 
amount. The argument briefly is that 
ff after the award it is found that some 
amount is due from the contractor then 
the Union of India will have no means 
to recover the amount if the contractor 
happens to be a man of straw. There- 
fore, it is claimed by the Union of India 
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that clause 18 confers power on the pur- 
chaser or the Government to withhold 
payment. As I read clause 18 it does not 
lend itself to this interpretation. What 
is claimed is a power in the nature of 
attachment before judgment, namely, 
ipower to withhold payment, Clause 18 
uses the word ‘appropriating’ and what 
appears to be the intention of clause 18 
is that if any claim arises out of the con- 
tract then the Union may appropriate 
the amount due to it from other sums 
due to the contractor. Under this clause 
tthe Union of India has no power to with- 
hold payment. Appropriating and witha 
holding a sum are two different things. 
The clause refers to certain consummat~ 
ed or completed acts which cannot be 
reopened, If the object of clause 18 is 
to arm the Government or the purchaser 
with a power to withhold payment then 
I am constrained to say that the drafts- 
mon a signally failed in achieving that 
‘object. : 


15. The important consideration is 
that this clause (clause 18) is followed by 
clause 24 of the Arbitration Act. In this 
case the contractor says that he has not 
committed breach of the contract. This 
is precisely the matter for the arbitrator 
to decide and arbitrator will adjudicate 
upon the respective claims of the par- 
ties. Pending such decision by the 
arbitrator the Union of India cannot be 
allowed to be judges in their own cause. 
It is settled maxim of law that no man 
can be a judge in his own cause. In Suit 
No. 99 of 1972 to which I have already 
referred, I took this view. I am not re 
pentant. For my part I do not wish to 
modiy or in any way to retract what I 
said. 


16. A number of decisions on 
such interlocutory applications were cited 
in the course of the arguments by the 
learned counsel for the petitioner. Judges 
after Judges of this Court have almost 
uniformally taken the view that in case 
of a dispute between the parties, the 
Court is not powerless to make an order 
under Section 41 read with Second Sche- 
dule of the Arbitration Act to restrain 
the Government from withholding pay- 
ment to the contractor of his other pend- 
ing bills. 

17. This is true that the validity 
of clause 18 has not been challenged in 
the present proceedings but what has 
been urged on behalf of the petitioner is 
that whether there is a breach of con- 
tract and whether the respondent Union 
of India is entitled to claim general 
damages and whether the respondent is 
entitled to recover Rs. 2,28,900/-. are 
matters which are to be decided by the 
arbitrator. The Union of India cannot 
decide the controversy itself because it 
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has agreed to refer the matter to arbi- 
tration under clause 24. In my view, 
clause 18 must be read subject to 
clause 24. 


18. It may here be noticed that 
clause 18 of the contract isnot an except- 
ed clause and is not a matter the deci- 
sion of which is specially provided for 
by the special conditions of the contract. 
There are certain clauses in the contract 
where the decision of the Inspector or 
another officer of the Government is 
made final, Such one clause is clause 14 
where under 14 (7) (iii) it is said that 
the opinion of the Secretary shall be final 
on the question whether the stores ex- 
actly complying with the particulars are 
not readily procurable. Clause 24 deal- 
ing with arbitration saves such excepted 
clauses. Clause 18 is not an excepted 
clause, Therefore, any dispute arising 
between the purchaser and the contrac- 
tor under clause 18 can be the subject- 
matter of arbitration and once the matter 
is before the arbitrator, the Court is not 
powerless to exercise the powers confer- 
red upon it by the Second Schedule read 
with Section 41 of the Arbitration Act. 

19. As stated above, recovery is 
sought to be made from the other pen- 
ding bills. Mrs. Pappu says that the 
amount due to the petitioner under other 
pending bills is not the subject-matter of 
dispute in this case. I am unable to agree 
with this contention, Section 41 (b) of 
the Arbitration Act gives power to the 
court to make orders in respect of the 
matters set out in the Second Schedule 
“for the purpose of. and in relation to, 
arbitration proceedings.” The arbitra- 
tion proceedings with regard to this con- 
tract are pending. With regard to this 
very contract a counter-claim has been 
made which is sought to be realised be- 
fore the decision of the arbitrator from 
the other pending bills of the contractor. 
In my view this is certainly a matter in 
which the Court has power under Sec- 
tion 41 (b) because it falls within the 
words “for the purpose. and in relation 
to, arbitration proceedings.” In my opin- 
ion the observations made in the decision of 
the Supreme Court in (1964) 2 SCR 599 = 
(AIR 1967 SC 688) (supra) do not support 
the contention of Mrs. Pappu. 


20. The case of M/s. Tarapore and 
Co., AIR 1970 SC 891 (supra) was decision 
of entirely different hue for it related to the 
mechanism of international trade. The prin- 
ciples relating to letters of credit are well 
established in the field of international trade 
and those principles have been authoritative- 
ly restated by the Supreme Court in that 


decision. In my opinion this case is of no 
assistance to the counsel for the Union of 

dia. 
21. In Suit No. 244 of 1970, (M/s. 


Malam Bros. v. Union of India, decided on 


eran wei eS han: ea SB man _ 


Air Foam Industries v. Union of India (A. Behari J.) 


[Prs. 17-23] Delhi 257 


26-2-1972 (Delhi), by B. C. Misra, J.) cl. 18 
came up for decision for there the contrac- 
tor wanted an order in identical terms. The 
learned Judge was of the view that under 
clause 18 no lien of the Government is creat- 
ed on the admitted dues of the party for pay- 
ment of the disputed or doubtful claims of 
the Government. The learned Judge was 
further of the view that if the construction 
sought to be placed on this clause by the 
respondent is to be accepted as correct then 
it must be said that clause 18 is not happily 
worded to bring out that intention clearly. 
I am in respectful agreement with the view 
taken in that decision. 

22. A striking example of the way 
in which this clause is used by the Govern- 
ment in its favour is afforded by Suit No. 33-A 
of 1972 which was also heard and decid- 
ed by me with this case. In that case the 
contractor delivered. all the goods to the 
Union of India and he was paid the price 
thereof and nothing remained to be done by 
the parties under that contract. After more 
than four years of the completion of the 
contract the Union of India wrote to the 
contractor on December 23, 1971, that the 
rates of articles supplied by the petitioner 
during 1967 and 1968 have been revised and 
in view of the revised rates the Union of 
India has become entitled to refund of the 
amount from the contractor which 
had been paid in excess of the 
revised rates. The Union of India did not 
quantify the claim and did not tell the con- 
tractor as to what amount had become due 
to it by reason of the revision of rates. The 
Union asked its pay and Accounts Officer 
not to make payments to the contractor of 
his other pending bills and to ensure that 
the amount when quantified is recovered from 
the contractor. This is strange way. Sure- 
ly the parties at the time of the making of 
the contract could not have contemplated 
such an arbitrary and unbridled use of this 
clause by one of the parties to it. 


23. Lastly Mrs. Pappu laid much 
stress on the “sanctity of the contract” and 
urged that it is the duty of the court to 
uphold the clause. I am not prepared to 
accept this argument. If the contract is sanc- 
timonious it does not mean that the action of 
the court under the Second Schedule read 
with Section 41 of the Arbitration Act is 
profane and a Civil Court is powerless in 
the face of this clause and is unable to make 
any order even when it finds that the action 
of one of the parties to the contract is whol- 
ly arbitrary and unjustified. The “powers of 
court” set out in the Second Schedule are 
conferred on a Civil Court in order to do 
what is just and reasonable in the circum- 
stances and it can make ancillary orders to 
that end. This does not mean that the 
courts no longer insist on the binding force 
of contracts deliberately made. It only means 
that they will not allow the words, in which 
they happen to be phrased, to become tyran- 
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nical masters. In situation such as this it 
is the function of the court to see that what 
is just and right is done to the parties until 
the arbitrator gives his award. 

24. In the result I accept the applica- 
tions IAs 119 of 1972 and 846 of 1972 and 
restrain the Union of India from effecting 
recovery of the amounts claimed to be due 
from the other pending bills of the petitioner. 
The Union of India will pay costs of this 
petition which I assess to be Rs. 200/-. (Only 
one set of costs in all the three cases — JAs 
119 of 1972 and 846 of 1972 in Suit No. 
158-A of 1971, L A. 118 of 1972 in Suit 
No. 33-A of 1972 and I. A. 748 of 1972 in 
O. M. (P) 63 of 1972). 

Application allowed. 
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The Punjab National Bank Ltd., Plain- 
tiff v. M/s. Harsaran Dass and Sons and 
others, Defendants. 

Suit No. 440/1968; D/- 14-11-1972, 

Index Note:— (A) Civil P. C. (1908), 
S. 17 — Suit for sale of mortgage properties 
— Some properties situate outside the terri- 
torial jurisdiction of the Court — Compe- 
tency of suit. 

Brief Note:— (A) Some defendants ex- 
ecuted equitable mortgage of their properties 
with the plaintiff and other defendants who 
were guarantors also executed mortgage in 
favour of the plaintiff. In a suit for enforce- 
ment of the mortgage, by sale of the pro- 
perties it was found that some of the pro- 
perties were situate outside the territorial 
jurisdiction of the Court. The only defence 
of the guarantors was that guarantee agree- 
ment was brought about by coercion. On 
the question of competency of the suit, held 
that as the cause of action was the same 
against all the defendants, the Court had 
jurisdiction to try the suit under this section. 
(1972 RLR 25; AIR 1960 Orissa 159; AIR 
1968 Mys 82; AIR 1954 MB 156, Followed). 

(Paras 9, 12, 15, 16) 

Cases Referred: Chronological Paras 
AIR 1972 Delhi 90 = 1972 Rajdhani 

LR 25, Prem Kumar v. Dharam Pal 10 
AIR 1968 Mys 82 = (1967) 1 Mys 
LJ 27, Laxmibai v. Madhankar 


Vinayak Kulkarni 17 
AIR 1960 Orissa 159, Basanta Priya 
Dei v. Ramkrisha Das 13 


AIR 1954 Madh Bha 156, Laxmikumar 
Srinivas Das v. Krishnaram Baldev 
Bank, Lashkar 18 


I. C. Jain, for Plaintiff; S. D. Kumar, 
for Defendants. 


ORDER :— This order will dispose of 
the following preliminary issues :— 
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(1) Whether this Court has no jurisdic- 
tion to entertain and try this suit? 

(2) Whether the. plaintiff has no locus 
standi to continue the suit? 
Before dealing with the said issues it would 
be appropriate to give a few relevant facts. 


2. Defendant No. 1 is a registered 
firm carrying on the business of cotton yarn 
at Moradabad and defendants 2 to 
are its partners. The plaintiff bank 
allowed cash credit facilities to defen- 
dant No. 1 who availed of the said facilities 
from time to time. The case of the plaintiff 
is that demand drafts issued by defendant 
No. 1 which were accompanied with goods 
receipts issued by defendants 7 to 9 and in- 
voices drawn by defendant No. 1 on different 
person including co-operative societies, were 
presented by the plaintiff but the same were 
dishonoured by the respective drawees, and 
on this account a sum of Rs. 2,54,053.47 be- 
Sai due to the plaintiff from defendant 

o. 1. 


3. The case of the plaintiff further is 
that on the 6th October, 1965, the plaintiff 
at the request of the defendants Nos. 1 to 9 
granted four months’ time commencing from 
7th October, 1965, to defendant No. 1 fof 
making payment of the aforesaid amount in 
four instalments enumerated in para 9 of the 
plaint in consideration of guarantors, defen- 
dants 7 to 9, having undertaken liability to 
reimburse the plaintiff as guarantors and 
mortgaging their properties with the Bank as 
security for the payment of the amount due 
from defendant No. 1 as per guarantee deed 
dated the 6th October, 1965, executed by the 
defendants 7 and 8 in favour of the plaintiff. 
Tt is also alleged by the plaintiff that by 
guarantee deed dated the 6th October, 1965, 
defendants 7 and 8 agreed to create equitable 
mortgage of their properties mentioned in 
para 11 (6) of the plaint by deposit of title 
deeds with intention to create security in 
favour of the plaintiff and the mortgage was 
created by deposit of titles by defendant No. 7 
on 13th October, 1965, by defendant No. 8 
on the 4th July, 1966, and by defendant 
No. 10 on 13th October, 1965, and that de- 
fendants 7 and 8 jointly and severally are 
liable under the said deed. It is also alleged 
by the plaintiff that by guarantee deed dated 
6th October, 1965, executed by defendant 
No. 9 as guarantor for defendant No. 1 in 
favour of the plaintiff, the said defendant 
No. 9 agreed to create equitable mortgage on 
its properties described in para 11 (6) of 
the plaint by deposit of title-deeds in respect 
thereof to create security in favour of the 
plaintiff. It is further stated that the plain- 
tiff acting on the guarantees of the defen- 
dants 7, 8 and 9 contained in the aforesaid 
deeds of guarantee and agreement of defen- 
dants 1 and 7 to 10 to create equitable mort- 
gage of their properties in favour of the plain- 
tiff. allowed four months’ time to defendant 
No. 1 to make the payment of the amount 
due. The plaintiff further avers that by 
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memorandum of confirmation mentioned in 
para 12 of the plaint, defendants 1 to 10 con- 
firmed the deposit of title deeds of the pro- 
perty enumerated in para 11 (6) of the plaint 
in favour of the plaintiff. 

4, The present suit has been filed for 
grant of a preliminary decree for the recovery 
of Rs. 121195.91 with a prayer that in case 
the defendants make default in paying the 
decretal amount, the plaintiff shall be entitled 
to apply for final decree directing that the 
mortgaged properties of the defendants or a 
sufficient part thereof be sold, and the sale 
proceeds be applied in payment of the dec- 
tetal amount as according to its averments 
the above-stated amount remains unpaid des- 
pite repeated demands. 

5. Defendants 1 to 6 did not file 
written-statement despite time being allowed 
by the Court. Consequently, V. D. Misra, 
J., on 25th May, 1970, passed an order that 
they shall not be granted any further oppor- 
tunity to put in their written-statement. 


6. For the purpose of deciding the 
above-stated two issues, various contentions 
raised by defendants 7 to 10 need not be 
recapitulated. However, only those averments 
which pertain to the aforesaid two issues shall 
be recorded. Defendant No. 7 in preliminary 
objection No. 1, in its written-statement, has 
averred that the plaintiff has no locus standi 
to continue the suit as its undertaking in- 
cluding all the assets, stands transferred to 
Punjab National Bank, another body cor- 
porate, by virtue of provisions of Section 4 
of the Banking Companies (Acquisition and 
Transfer of Undertakings) Act, 1969 (herein- 
after to be called ‘the Act’). The said defen- 
dant, however, did not dispute the jurisdic- 
tion of this Court to try the suit. However, 
defendant No. 8 in its written-statement in 
para 1 of its preliminary objections has 
averred that this Court has no territorial 
jurisdiction to entertain and try the suit claim 
of the plaintiff in respect of go-down build- 
ing on plot No. 8112 at Loni, District Meerut, 
U. P., alleging that the suit of the plaintiff is 
for sale of properties stated to have been 
mortgaged with it and some of the said 
allegedly mortgaged properties, including the 
properties alleged by the plaintiff to have 
been mortgaged in its favour by defendant 
No. 1, defendant Nos. 8 and 9, are situated 
in Moradabad and Meerut Districts of U. P. 
outside the local or territorial jurisdiction of 
this Court and that all the said allegedly 
mortgaged properties cannot be described as 
a single entity. The said defendant also took 
the objection to the locus standi of the plain- 
tiff to continue the suit because of its under- 
taking having been taken over by Punjab 
National Bank under the Act. 

7. The aforesaid two objections taken 
by defendant No. 8 have also been taken by 
defendant No. 9 and defendant No. 10. Ac- 
cordingly, on the pleadings of parties, amongst 
others, the two issues, referred to earlier, 
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were framed which were ordered to be treat- 
ed as preliminary issues. 
Issue No. 1: 


8. This issue was framed on the ob- 
jection of the defendants that since some of 
the mortgaged properties were situated in 
Meerut and Moradabad Districts in U. P. this 
Court has no jurisdiction to try the suit. De- 
fendants examined Shri Dharam Dev, D. W. 
1, who stated that Loni is in U. P. Although 
he was cross-examined on other aspects, no 
question was put in the cross-examination to 
challenge the veracity of his statement that 
Loni is in U. P. P. W. 1, Shri Behari Lal 
Mahajan, manager of the plaintiff-bank has 
alleged that few of the properties which are 
mortgaged with the Bank are situated in Delhi 
and two are situated on the border of U. P. 
and Delhi but he could not say whether the 
said properties are situated within the pro- 
vince of Delhi or U. P. In view of the cate- 
gorical statement of D. W. 1 that Loni is 
in U. P. and the plaintiff having not disputed 
the said statement, it has to be held that the 
properties situated in Loni, U. P. are admit- 
tediy not within the jurisdiction of this Court. 
Statement of P, W. 1 is not of any assistance 
as he has stated that two of the properties 
are of U. P.-Delhi border and he could not 
say whether the said properties were within 
the province of Delhi or outside it. 

9, Clause (c) of Section 16, Civil P. C. 
prescribes that subject to the pecuniary or 
other limitations prescribed by any law, suit 
for foreclosure, sale or redemption in the case 
of a mortgage of or charge upon immovable 
property shall be instituted in the Court 
within the local limits of whose jurisdiction 
the property is situate. According to the pro- 
visions of this section, therefore, the suit for 
foreclosure or sale of a mortgage property 
situated outside the jurisdiction of this Court, 
shall not be triable by it. However, in Sec- 
tion 17, Civil P. C., the legislature has made 
appropriate provisions for instituting suits for 
obtaining relief respecting immovable property 
situate within the jurisdiction of different 
Courts. Section 17, Civil P. C. prescribes that 
where a suit is to obtain relief respecting, or 
compensation for wrong to, immovable pro- 
perty situate within the jurisdiction of dif- 
ferent Courts, the suit may be instituted in 
any Court within the local limits of whose 
jurisdiction any portion of the property is 
Situate provided that, in respect of the value 
of the subject-matter of the suit, the entire 
claim is cognizable by such Court. That 
being so, in case the plaintiff has got a single 
cause of _action in respect of properties in 
question, the plaintiff shall be within its right 
to take advantage of the provisions of Sec- 
tion 17 of the Civil P. C. in filing the present 
suit in this Court notwithstanding the fact 
that a part of the mortgaged property is 
situated in Loni, District Meerut, U. P. It 
has been firmly established in a chain of deci- 
sions that on a single cause of action regard- 
ing a number of properties situated within the 
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jurisdiction of different courts, the plaintiff 
can file a suit in one of the appropriate 
Courts where one of the properties is situated 
provided the entire claim is cognizable by that 
Court in respect of the value of the subject- 
matter of the suit. 


10. In Prem Kumar v. Dharam Pal, 
1972 Rajdhani LR 25 = (AIR 1972 Delhi 90) 
the plaintiff filed a suit in Delhi for declara- 
tion that properties in dispute constituted Joint 
Hindu Family properties and also for delivery 
of possession of the properties which had 
been alienated by defendants and a further 
injunction was sought restraining the defen- 
dants from alienating the remaining properties. 
It may be mentioned here that most of the 
properties in that case were situated in Hissar 
District of Haryana State. The defendants 
objected to the jurisdiction of the Court. 
Dealing with the contention, B. C. Misra, J., 
observed that if the plaintiffs had got a single 
cause of action in respect of a number of 
properties, they were fully entitled to take 
advantage of the provisions of Section 17 of 
Civil P. C. in filing the suit in Delhi regard- 
less of the fact that the properties in dispute 
were mostly situated in Hissar District of 
Harvana State as one property said to be a 
copatcenary property, was situated in Kuan- 
wali, Delhi. 


il. The case of the plaintiff is that 
the sum of Rs. 2,54,053.47 was due to it 
from defendants 1 to 6. The said defendants 
were allowed time to pay the said amount by 
instalments on their request in consideration 
of guarantors, defendants 7 to 10, having 
undertaken liability to reimburse the Bank 
and mortgaging their property with the Bank 
as security for payment of the amount due 
to defendant No. 1. Rule 3 of the Order 1, 
Civil P. C. provides that all persons may be 
joined as defendants against whom any right 
to relief in respect of or arising out of the 
same act or transaction or series of acts or 
transactions is alleged to exist, whether joint- 
ly, severally or in the alternative, where, if 
separate suits: were brought against such per- 
sons, any common question of Jaw or fact 
would arise. 


12. Now, as already stated above, the 
averment of the plaintiff is that it allowed 
time to defendants 1 to 6 for payment of 
the sum of Rs. 2,54.053.47 in consideration 
of the guarantors, defendants 7 to 10, having 
undertaken liability to reimburse the plaintiff 
as guarantors and in lieu of their guarantee 
mortgaged their properties with the plaintiff 
as security for payment of the amount due 
from defendant No. 1. If it is so, I am of 
the opinion, it is competent for the plaintiff 
to file the present suit in this Court as the 
basis for the cause of action is the undertak- 
ing of liability by defendants 7 to 10 to re- 
imburse the plaintiff as guarantors and for 
having mortgaged their property with the 
plaintiff as security for payment of the 
amount due from defendant No. 1. 
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13. In Basanta Priya Dei v. Ram- 
te Das, AIR 1960 Orissa 159, it was ob- 
served: 


“Reading Section 17 and Order 1, Rule 3 
of the Code together, it appears to me that 
the real test in a case of this nature is whe- 
ther any common question of law or fact 
would arise if separate suits were brought. 
In the present case, in view of the facts and 
circumstances, as pleaded in the plaint, prima 
facie it appears that if two suits were filed 
one at Kendrapara and one at Cuttack. then 
such parallel proceedings in two Courts, 
would have Jed to an embarrassing position, 
namely, that both the Courts would have to 
go into a common question of law and fact 
which would have arisen in both the Courts 
and ultimately there was likelihood of two 
conflicting orders being passed by two courts 
free to take contrary views independently of 
each other. The intention of the legislature 
is certainly to avoid such a position. That 
apart, this certainly would result in multipli- 
city of proceedings. The only bar to such 
joinder is that the Court has to see that 
there is no multifariousness. when there is 
misjoinder of parties and cause of action, 
which certainly would cause embarrassment 
and the trial of the action would be pre- 
judiced In the suit, as framed, it 
appears that there would arise a common 
question of law and fact, and would inci- 
dentally affect the properties which happen 
to be situated both within Cuttack and Ken- 
drapara jurisdiction.” 


14. In para 9 of the plaint the plain- 
tiff has alleged that on the 6th October, 1965, 
at the request of defendants, the plaintiff 
granted time to defendant No. 1 for payment 
of the amount of Rs. 2,54,053.47 in considera- 
tion of the guarantors, defendants 7 to 10, 
undertaking liability to reimburse the plain- 
tiff as guarantors and mortgaging their pro- 
perties with the bank as security for the pay- 
ment of the amount due from defendant 
No. 1 as per guarantee deeds executed by de- 
fendants 7 to 10 in favour of the plaintiff 
and agreeing to create equitable mortgage 
on properties described in para 11 (6) of the 
plaint by deposit of title deeds and hav- 
ing created mortgage by deposit of title 
deeds. In reply to this averment of the 
plaintiff, defendant No. 8 in para 9 of the 
written-statement has alleged, “It is denied 
that on 6-10-1965 the answering defendant 
signed an agreement whereby it under- 
took to guarantee the liability of defendant 
No. 1 for Rs. 1,25,000/- and interest thereon. 
Alternatively, it is averred that the considera- 
tion therefor was unlawful, being opposed to 
public policy”. While defendant No. 9 in 
para 9 of its written statement has stated, 
“While it is not disputed that on 6th October, 
1965, the answering defendant signed an 
agreement whereby it undertook to guarantee 
the liability of defendant No. 1 for the first 
Rs. 35,533.00 and interest thereon out of the 
total liability of the said defendant fon 
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Rs. 2,54,053.47 and interest thereon, it is 
averred that the agreement was got signed 
by the answering defendant under coercion 
and the consideration therefor was unlawful, 
being opposed to public policy”. In this res- 
pect the case of defendant No. 10 as revealed 
in para 9 of his written-statement, is as 
follows, “While it is not disputed that on 
6-10-1965, the answering defendant. for and 
on behalf of defendant No. 7 signed an agree- 
ment whereby defendant No. 7 undertook to 
guarantee the liability of defendant No. 1 
for the first Rs. 1,25,000/- and interest there- 
on out of the total liability of the said de- 
fendant for Rs. 2,54,053.47 and interest there- 


in, it is averred that the Agreement was got - 


signed under coercion and that the considera- 
tion therefor was unlawful, being opposed to 
public policy”. 

15. From the extracts from written 
statements filed by defendants 7 to 10, repro- 
duced above, it is evident that they do not 
dispute the fact that they undertook to 
guarantee the liability of defendant No. 1 
but all that they allege is that the agreement 
was got signed from them under coercion. 
They have not controverted the further allega- 
tion of the plaintiff that in pursuance of their 
respective agreements, they deposited the title 
deeds of their properties and thereby created 
mortgage on the properties undertaking to 
reimburse the plaintiff in respect of its claim 
against defendant No. 1. It is a well-settled 
principle of law that what is not denied 
specifically is deemed to have been admitted. 
In my opinion, therefore, even if the plain- 
tif was to bring separate suits against the 
defendants for foreclosure in respect of their 
properties which they mortgaged with the 
plaintiff bank to reimburse the bank in respect 
of its claim against defendant No. 1, common 
question of law and fact would arise and in 
case separate suits were filed, the possibility 
of conflicting orders being passed by the 
Court in respect of the same averments can- 
not be ruled out. 


16. From a perusal of para 11 of tha 
plaint, it is evident that defendants 1 to 6 
ereated mortgage in favour of the plaintiff 
on 24th March, 1966, defendant No. 7 created 
mortgage in favour of the plaintiff on 13th 
October, 1965, and defendants 8 to 10 creat- 
ed mortgage in favour of the plaintiff on 4th 
July, 1966, 5th October, 1965, and 13th Octo- 
ber 1965, respectively as defendants 7 to 10 
had undertaken liability to reimburse the 
plaintiff as guarantors as per guarantee deed 
dated 6th October, 1965, as is to be found 
in para 9 of the plaint. The question there- 
fore, would be whether the defendants could 
be joined in this suit because a right to relief 
in respect of or arising out of the same act 
or transaction or series of acts or transactions 
exists. In other words. whether the mort- 
gages created on different properties would 
constitute the same act or transaction or 
series of acts or transactions, or whether they 
constitute separate and different series of acts. 
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If the mortgages created on different dates 
constitute a single cause of action arising 
from the same act or transaction or series 
of acts or transactions, the plaintiff is entitled 
to join the defendants in the present suit be- 
cause if separate suits were. brought against 
them, common question of law and fact would 
arise, namely, whether defendants 7 to 10 
had undertaken the liability to reimburse the 
plaintiff as guarantors and mortgaged their 
properties with the plaintiff as security for 
payment of the amount due from defendant 

o. 1. 

17. In Laxmibai v.  Madhbankar 
Vinayak Kulkarni, AIR 1968 Mys 82, it was 
observed, 

serris the correct rule of law in my 
view is that where there is a single cause of 
action to recover properties situate within the 
jurisdiction of different Courts, a suit can be 
filed in any one of the Courts within the 
jurisdiction of which any one of the suit pro- 
perty is situate.” 

18. In Laxmi Kumar Srinivas Das v. 
Krishnaram Baldev Bank, Lashkar, AIR 1954 
Madh Bha 156, the respondent bank filed suit 
against the appellant and his minor son 
Krishna Kumar on the basis of three mort- 
gage deeds dated 22-3-1948, 13-4-1948 and 
13-4-1948, alleged to have been executed by 
Laxmi Kumar in favour of the bank. One 
of the contentions of the petitioner was that 
the three mortgage deeds concerned separate 
properties in different districts and that the 
Gwalior Court had no jurisdiction to take 
cognizance of the suit and that a consoli- 
dated suit was not permitted by law. In that 
case each mortgage deed referred to other 
mortgage-deeds and from the recitation in 
each deed it appeared that there was connect- 
ing link between the three deeds which signi- 
fied that the three mortgaged deeds though 
written separately, were in fact part and 
parcel of a single mortgage contract entered 
into by the parties. Further, the substance 
of the contract was the pledge of the whole 
property of the firms for debt and in view 
of it, it was held that Section 17, Civil P. C. 
applied to the facts of that case, and, only 
on that basis, the Gwalior Court was deemed 
to have jurisdiction. 

19. Exhibit P/5 is a deed of agree- 
ment which was executed at Delhi on the 6tb 
October, 1965, between defendant No. 1 con- 
sisting of its partners, defendants 2 to 6, 
styled as borrowers (2) Rajasthan Golden 
Transport Company Private Ltd., and the 
Gills Goods Carriers (P) Ltd., defendants 7 
and 8 respectively, second party called the 
Transport Companies and the plaintif Bank 
as the third party whereby the parties enter- 
ed into the agreement stating the certain 
demand drafts supported by truck receipts 
issued by the Transport Companies, i.e., the 
second party and also by India Goods Trans- 
port Co., at the request of the borrowers were 
discounted by the Bank and the same were 
received back unpaid; that the amount out- 
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standing on the basis of those demand drafts 
against the borrowers is Rs. 2,54,053.47 less 
amount of transport receipts of Rs. 35533/- 
issued by Montogomery Co-operative Goods 
Transport Society for which a separate agree- 
ment had been executed on that day, besides 
interest at the rate of 10 per cent. per annum, 
was due to the bank and because the bor- 
rowers were not in a position to meet de- 
mand of the bank forthwith and had request- 
ed the bank to give four months’.time for 
making the payment by instalments as detail- 
ed in the agreement; that the bank having 
agreed to give time to the borrowers on the 
Transport Companies undertaking liability to 
reimburse the bank. as guarantors and also 
mortgaging their properties with the bank as 
security; that the transport Companies having 
agreed to create equitable mortgage by de- 
posit of their title deeds with intent to 
create mortgage in favour of the bank for 
Rs. 1,25,000/- and to give time to the bor- 
rowers for repayment, the bank gave time 
to the borrowers to make payment of the 
aforesaid amount by instalments and in case 
the borrowers made default, the transport 
Companies jointly or severally undertook to 
pay the amount of the indebtedness of the 
borrowers to the bank forthwith with interest 
on demand by the bank. 


20. Exhibit P/6 is an agreement ex- 
ecuted at Delhi on 6th October, 1965, be- 
tween defendant No. 1 and its partner, defen- 
dants 2 to 6 as borrowers; Montogomery 
Co-operative Goods Transport Society, defen- 
dant No. 9, the second party and the plain- 
tiff-Bank as Third party to the agreement 
whereby time was allowed to the borrowers 
to make payment of the amount due to the 
bank in instalments as mentioned in the said 
agreement, on defendant No. 9’s agreeing to 
create equitable mortgage of the properties by 
deposit of their title deeds with intent to 
create mortgage in favour of the bank for 
Rs. 35533/- (less amount of Transport Re- 
ceipts, i.e., Rs. 218520/47) issued by Gills 
Goods Carrier (P) Ltd., defendant No. 8, and 
Rajasthan Golden Transport Co. (P) Ltd., de- 
fendant No. 7 and India Goods Transport 
Company for which a separate agreement 
had been executed on that day and defendant 
No. 9 undertook to pay the amount in case 
of default committed by defendant No. 1. 

21. It would, therefore, be seen that 
is a connecting link between the two deeds, 
Exhibits P/5 and P/6 which signifies that al- 
though the deeds were written separately, the 
same were in fact part and parcel of a single 
transaction entered into by the parties at 
Delhi and in pursuance of the said transac- 
tions the title deeds were also deposited in 
Delhi, thereby giving rise to a single cause 
of action to the plaintiff in case the defen- 
dant No. 1 made default in payment of the 
amount, 

22. Exhibits P/7, P/8, P/9, P/10 and 
P/3 are the letters whereby the defendants de- 
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posited the title deeds of their properties, 
Though the said letters are of different dates 
but the deposit of the title deeds was in pur- 
suance of the two agreements Exhibits P/S 
and P/6. 

23. From a combined reading of the 
aforesaid documents, it is apparent that the 
substance of the two deeds, Exs. P/5 and P/6, 
was with a view to pledge the property of 
the defendants for the debt due from defen- 
dant No. 1 to the plaintiff. That being so, 
I am of the opinion that the provisions of 
Rule 3 of Order 1 and Section 17, Civil P. C. 
are applicable to the instant case. 

24. For the reasons stated above, issue 
No. 1 is decided against the defendants and 
in favour of the plaintiff and it is held that 
this Court has jurisdiction to try and en- 
tertain the present suit, 

Issue No. 2. 


25. This issue has been decided by 
orders of this Court passed on 23rd Decem- 
ber, 1970, on I. A. No. 1702 of 1970. The 
issue stands accordingly decided in favour of 
the plaintiff. 

Order accordingly. 
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JUDGMENT :— Evidence having been 
recorded in respect of the application (C. M. 
1536 of 1971) the parties’ counsel have been 
heard at length. The application was pre- 
ferred under Order 22, Rules 3 and 4 read 
with Rule 11 of the Civil P. C., under the 
date 2nd of September, 1971. It was pre- 
ferred in the course of Regular Second Ap- 
peal No. 178-D of 1966. A reference to 
the memorandum of appeal discloses that the 
address of the single respondent given therein 
was “Raghunath Sahai Gupta s/o Mahi Ram, 
resident of 26 Beadanpura, Karol Bagh, 
Delhi.” The appeal was admitted in the year 
1966. Raghunath Sahai respondent died four 
years thereafter. ° 


2. No counsel is expected to be every 
time aware of the death of any of the par- 
ties to the litigation in his charge. A counsel 
may be unaware of the death of his own 
client. It is the choice of legal representa- 
tives of a client to inform his counsel about 
the demise. It is rightly stated in the ap- 
plication by Mr. Bishamber Dayal that he 
learnt about the death of the respondent from 
the respondent’s counsel in July, 1971. There 
is nothing to controvert that assertion. The 
statement of Shri Ram Nath Chitkara, Oc- 
cupation Tahsildar, Delhi Development 
Authority, recorded on the 5th of May, 1972, 
supports para 1 of the application inasmuch 
as he deposed that a letter, dated the 12th of 
July, 1971, had been received from Mr. 
Bishamber Dayal, stating that Raghunath 
Sahai respondent, according to his informa- 
tion, had expired. The counsel had request- 
ed for the information regarding the legal 
representatives of the deceased respondent. 


In paragraph 2 of the application it is 
stated that after the information regarding 
the demise of the respondent was received, 
officers of the appellant tried to verify the 
information and to find out the names and 
addresses of the legal representatives of the 
deceased. In paragraph 3 of the application 
three legal representatives of the deceased are 
mentioned. At item (a) is the name of Smt. 
Shanti Devi, widow of the deceased; at 
item (b) is the name of Shri Narinjan his 
son and at item (c) Miss Raghunath Sahai 
is mentioned as a daughter. May be, there 
was difficulty in finding out the exact name 
of the daughter. 


Paragraph 4 of the application is: 

“4, That factum of respondent’s death 
was not known to appellant earlier and there 
was therefore, sufficient cause for not making 
this petition within the prescribed period of 
limitation.” 

No circumstances were narrated in para- 
graph 4 of the application detailing as to why 
the death of the respondent was unknown 
to the appellant and as to what efforts had 
exactly been made to find out the names of 
the legal representatives. No circumstances 
were detailed urging that in terms thereof 
the appellant had sufficient cause for not 
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making the application within the period of 
limitation. 


In paragraph 5 of the application it was 
stated that the right to sue survived against 
the legal representatives and the prayer was 
that they be brought on the record and the 
appeal be proceeded with. 


3 The application was contested. The 
preliminary objection raised on behalf of Shri 
Narinjan son of the deceased Raghunath 
Sahai was that the application was barred 
by time and that the appeal was liable to be 
dismissed as it had abated. It was stated in 
the preliminary objection as well as in para- 
graph 1 on merits in the said reply that res- 
pondent Raghunath Sahai had died on the 
19th of June, 1970. The same date was 
mentioned in paragraph 3 of the reply. 

4 As is stated earlier, the parties 
were allowed to lead evidence. The appel- 
lant-applicant examined the Tahsildar Shri 
Ram Nath Chitkara. Shri Narinjan son of 
the deceased respondent appeared as his own 
witness. 

5. Mr. Bishamber Dayal faced with 
the abatement of the appeal urged that he 
had filed the application in the circumstances 
Stated therein and the information regarding 
the demise of the respondent had been given 
to him by the counsel for the respondent. The 
learned counsel urged that although the ap- 
plication had been preferred under Order 22, 
Rules 3 and 4 read with Rule 11 of the Civil 
P. C. it deserved to be treated as an applica- 
tion under Order 22, Rule 9 of the said Code. 
Where a Court finds that an application has 
been preferred under Order 22, Rules 3/4 of 
the Code but the appeal has in fact abated 
before the filing of the application and where 
the application contains a prayer that after 
impleading the legal representatives the appeal 
be proceeded with, the Court can treat the 
application as one for setting aside the abate- 
ment. I find support for this view from the 
observations made in Prem Nath v. M/s. 
Kaudoomal Rikhiram, AIR 1962 Punj 446. 
Labelling of the application under O. 22, R. 4 
will not detain the Court from doing justice 
if the prayer contained in the application at- 
tracts the applicability of Rule 9 of Order 22 
of the Code. Accepting the submission of 
Mr. Bishamber Dayal that the application be 
treated as one for setting aside abatement, the 
Court has to be conscious of Arts. 120 and 
121 in the Limitation Act 1963, which provide 
separate period for moving applications for 
impleading the legal representatives of a 
deceased plaintiff/appellant or a deceased de- 
fendant/respondent and for setting aside the 
abatement. Article 120 prescribes a period 
of 90 days which starts from the date of 
death for making the application for im- 
Pleading the legal representatives. Article 121 
provides that the application for setting aside 
the abatement be preferred within sixty days 
thereof. That period would start from the 
date on which the period prescribed for im- 
pleading the legal representatives would end. 
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Where legal representatives have not been 
impleaded by moving an application utilis- 
ing the period prescribed by Art. 121 of the 
Limitation Act it is for the concerned litigant 
to move for setting aside the abatement and 
for that purpose he has the additional period 
of 60 days. As I have said earlier, even if 
the application with which I am dealing, is 
treated as being one for setting aside the 
abatement, it has to be dealt with in terms 
of the requirement that the applicant must 
establish to the satisfaction of the Court suf- 
ficient cause for settting aside the abatement. 
Where an application is preferred within the 
period prescribed by Art. 120 for impleading 
the legal representatives, there will be no 
necessity for the applicant to narrate any 
circumstances because in that case there 
would be no delay in preferring the applica- 
tion. Where, however, because of failure to 
file an application within time for impleading 
legal representatives’ abatement has taken 
place, it becomes’incumbent on the applicant 
to detail the circumstances, which prevented 
him from filing the application for implead- 
ing the legal representatives within the time 
prescribed by law. In an application for 
setting aside the abatement the applicant has 
to disclose the reasons for every day’s delay. 
That is necessary in order to give a clear op- 
portunity to the opposite party to controvert 
the reasons stated for setting aside the abate- 
ment. Mr. Bishamber Dayal urges that even 
where an application is not preferred under 
Section 5 of the Limitation Act the Court 
will still be within its rights to exercise the 
powers. given by that provision if the same 
is applicable. Section 5 of the Limitation Act 
excludes from its purview only the applica- 
tions, which may be made under Order 21 
of the Civil P. C. The provision is, there- 
fore, applicable to the instant application. 
Wherever the Court is to use its discretion 
under that provision it has to find out whe- 
ther there is sufficient cause for allowing the 
relief thereunder. No Court will be capable 
of finding for itself, the grounds for giving 
relief unless sufficient reasons are disclosed 
in the application establishing sufficient cause 
for admitting an application or an appeal 
after the expiry of the period of limitation 
prescribed for filing it. 


6. The precise judgment which deals 
with the controversy before me is Union of 
India v. Ram Charan, AIR 1964 SC 215. 
Important observations contained in para- 
graphs 8, 9 and 10 are to the effect that the 
proper course which the Court would adopt 
would be to find out for itself whether in a 
given case sufficient cause has been establish- 
ed for setting aside the abatement. It is 
emphasised that in the application itself the 
grounds constituting “sufficient cause” must 
be stated. To quote from paragraph 9 the 
Supreme Court observed :— 


“It is true, as contended, that it is no 
duty of the appellant to make regular en- 
quiries from time to time about the health 
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or existence of the opposite party, but it 
does not mean that the mere fact of the ap- 
pellant’s coming to know of the respon- 
dent’s death belatedly will, by itself justify 
his application for setting aside the abatement. 
That is not the law. Rule 9 of Order XXII 
of the Code requires the plaintiff to prove 
that he was prevented by any sufficient cause 
from continuing the suit. The mere allega- 
tion about his not coming to know of the 
death of the opposite party is not sufficient. 
He had to state reasons which, according to 
him, let to his not knowing of the death of 
the defendant within reasonable time and to 
establish those reasons to the satisfaction of 
the Court, specially when the correctness of 
those reasons is challenged by the legal re- 
presentatives of the deceased who have secur- 
ed a valuable right on the abatement of the 
suit.” 
The provisions contained in Rules 3, 4 and 9 
in Order 22 of the said Code are expressly 
made applicable to appeals by Rule 11 there- 
of. The observations made by the Supreme 
Court apply equally to the abatement of an 
appeal. It was observed in paragraph 10 of 
the same judgment by the Supreme Court :— 

“The procedure, requires an application 
for the making of the legal representatives of 
the deceased plaintiff or defendant, a party 
to the suit, * * œ 

If no such application is made within the 
time allowed by law, the suit abates so far 


„as the deceased plaintiff is concerned or as 


against the deceased defendant.” 

In paragraph 12 the Supreme Court ob- 
served :— 

__.. “The Court will set aside the abatement 
if it is proved that the applicant was prevent- 
ed by any sufficient cause from continuing the 
suit. This means that the applicant had to 
allege and establish facts which, in the view 
of the Court, be a sufficient reason for his 
not making the application for bringing on 
record the legal representatives of the deceas- 
ed, within time. If no such facts are alleged, 
none can be established and, in that case the 
Court cannot set aside the abatement of the 
suit unless the very circumstances of the case 
make it so obvious that the Court be in a 
position to hold that there was sufficient cause 
for the applicant’s not continuing the suit 
by taking necessary steps within the period 
of limitation.” (Emphasis added). 

[After considering the evidence on the 
record the judgment proceeded—Ed.] 

The circumstances on the record do 
not establish any sufficient cause for inter- 
ference within the scope of S. 5 of the Limita- 
tion Act and this is not a case, where the 
abatement can be set aside. The learned 
counsel for the appellant promptly informed 
by his letter dated the 12th of July, 1971, 
that the respondent was stated to have died. 
The address of the respondent was very 
much known to- the appellant who had filed 
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the appeal. The appellant could have within 
the shortest possible time discovered from 
“26, Bedanpura, the necessary information 
‘ which could have been made available to the 
learned counsel. The whole of the month of 
' August, 1971 was wasted. It was on the 
Jast day of that month that information was 
sent to the local section of the Delhi Develop- 
ment Authority and on the ist of September, 
1971 the said section forwarded the report 
to Mr. Bishamber Dayal, who then filed the 
application. In this case the appellant appli- 
cant has failed to establish sufficient cause 
setting aside the abatement. The sole res- 
pondent having died and the appeal having 
abated the same is dismissed along with the 
application. There will be no order as to 
costs, 
j Ordered accordingly. 
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Index Note :— (A) Delhi and Ajmer Rent 
Control Act (38 of 1952), S. 13 — Suit for 
eviction under after terminating tenancy — 
Death of tenant during pendency — Landlord 
entitled to decree for possession against legal 
representatives of tenant — (X-Ref:— Delhi 
Rent Control Act (57 of 1958), S. 14) — (X- 
Ref. :— Civil P. C., S. 47). 

Brief Note :— (A) In a case under the 
1952 Act if a tenant (whose contractual ten- 
ancy has already been terminated) dies during 
the pendency of a suit or a proceeding for 
his eviction filed by the landlord, the landlord 
is entitled to a decree or order for the pos- 
session of the premises against the legal Re- 
presentatives of the deceased tenant in the 
same proceeding but in an application for 
eviction under the 1958 Act, the landlord 
would not be so entitled because, while the 
Court trying a suit under Sec. 13 is a Court 
of general jurisdiction which could try the 
suit for eviction based on title, the controller 
acting under the 1958 Act does not possess 
jurisdiction to try the application based on 
title, its jurisdiction being limited to matters 
enumerated under the 1958 Act. Case law 
discussed. (Para 17) 

The decree for eviction passed in under 
the 1952 Act is valid. It is not without juris- 
diction. The question whether the executing 
Court could consider the challenge to it on 
the ground of jurisdiction does not, therefore, 
arise for consideration under the 1952 Act. 
Had the case been one under the 1958 Act, 
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however the controller would have had no 
jurisdiction to pass an order of eviction 
against a legal representative of a deceased 
tenant if he had found that the deceased 


tenant was a statutory tenant. Case law 
discussed. (Paras 19 and 19-A) 
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R. L. Aggarwal, Sr. Advocate with D. N. 
Bhasih, for Appellant; F. C. Bedi, with S. K. 
Puri and Bawa Shiv Charan Singh, for Res- 
pondent. 


V. S. DESHPANDE, J.:— On facts 
stated below, two questions arise for decision, 
namely :— 


(1) If a tenant (whose contractual ten- 
ancy has already been terminated) dies dur- 
ing the pendency of a suit or a proceeding 
for his eviction filed by the landlord, is the 
landlord entitled to a decree or order for 
the possession of the premises against the 
legal representatives of the deceased tenant in 
the same proceedings and 
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(2) In what circumstances can such a 
decree or order be challenged as being with- 
out jurisdiction by the said legal representa- 
tives in the executing Court? 


Facts: 


2. ‘The landlord respondent Vijay 
Kumar filed a suit against his tenant Kidar 
Nath Malhotra for arrears of rent and evic- 
tion on February 18, 1955 under the Delhi 
and Ajmer Rent Control Act, 1952 (here- 
after called the 1952 Act). But the tenant 
died even before he was served with the 
summons of the suit. The landlord alleged 
that he had already terminated the con- 
tractual tenancy of Kidar Nath who had, 
therefore, become only a statutory tenant 
and as such, the legal representatives of the 
tenant did not inherit either the tenancy or 
the statutory protection which was personal 
to the deceased tenant. He nevertheless ap- 
plied that the legal representatives be brought 
on record. Accordingly, the appellant Krishan 
Gopal, the son of the deceased tenant, and 
two others were brought on record as legal 
representatives. Krishan Gopal contested the 
suit on the ground that the tenancy of his 
father Kidar Nath had not been validly ter- 
minated and alternatively that he was him- 
self the tenant of the respondent landlord, 
The trial Court dismissed the suit for evic- 
tion and passed the decree only for arrears 
of rent. The first appeal by the landlord was 
allowed by the District Judge who held that 
the tenancy of Kidar Nath had been validly 
terminated and that Krishan Gopal was not 
a tenant in his own right. He passed a 
decree for eviction as also for damages for 
use and occupation against the legal repre- 
sentatives. A revision against the order of 
the District Judge was heard by Sachar, J., 
of this Court. Before the learned Judge it 
was urged for Krishan Gopal that if the late 
Kidar Nath Malhotra was only a statutory 
tenant, the suit could not have proceeded 
against his legal representatives. Sachar, J., 
held firstly that this plea could not be raised 
in the revision for the first time and secondly 
that it had no force, and that the legal re- 
presentatives could not resist the suit for pos- 
session inasmuch as the tenancy of Kidar 
Nath had been validly terminated. When 
the decree was sought to be executed by the 
landlord, Krishan Gopal raised an objection 
that the decree was void as being without 
jurisdiction inasmuch as no decree could have 
been passed under the 1952 Act against the 
legal representatives of a statutory tenant. His 
objection was dismissed by the executing 
Court on January 16, 1971. The first appeal 
by him was also dismissed on March 23, 
1971. Hence Krishan Gopal has purported 
to file this second appeal under Section 100 
read with Section 47, Civil P. C. No objec- 
tion is taken to the maintainability of this 
appeal on the ground that Section 34 (2) of 
the 1952 Act expressly stated that no second 
appeal shall lie against the order passed 
under the said Act. Even if such an appeal 
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did not lie, the memorandum of appeal may 
be considered as one for revision which lay 
under Section 35 to the High Court against 
any decision made in any case under the Act. 
As the questions of law involved are very 
important, they have been referred to this 
ae Bench and are considered by us as 

elow. : 


Question No. 1:— 


3. Though the eviction was claimed 
by the landlord under the 1952 Act, most of 
the cases are, since the repeal of the said 
Act, being heard under the Delhi Rent Con- 
trol Act, 1958 (hereafter called the 1958 
Act). We have thought it useful, therefore, 
to consider these questions in relation to the 
provisions of both these Acts. 

4, A lease is a transfer of “right to 
enjoy immovable property” (Section 105 of 
the Transfer of Property Act). Such a right, 
unless personal to the tenant, is inheritable by 
his legal representatives. Rights and obligations 
correspond to each other. Therefore, the 
obligation of the tenant to hand over the 
possession of the premises after the termina- 
tion of his tenancy (Section 108 (q) of the 
Transfer of Property Act) would also be in- 
herited by his legal representatives. Sec- 
tion 37 of the Contract Act and Sections 305 
and 306 of the Indian Succession Act are also 
to the same effect. Section 146 of the Civil 
P. C. says that “where any proceeding may 
be taken or application made by or against 
any person, then the proceeding may be taken 
or the application may be made by or against 
any person claiming under him.” The defini- 
tion of a “legal representative” in S. 2 (11), 
Civil P. C. means “a person who in law re- 
presents the estate of a deceased person and 
includes any person who intermeddles with 
the estate of the deceased.” This is the posi- 
tion under the general law and the law of 
procedure as embodied in the Civil P. C. 
which in terms applies only to suits filed 
under Section 9 of the Civil P. C. 


Procedure under the 1952 Act: 


5. The jurisdiction of a Civil Court 
comprises suits for possession based on title 
as also those which are based exclusively on 
the relationhip between a landlord and ten- 
ant including a suit for the eviction of a 
tenant filed by the landlord. Under Sec- 
tion 33 (1) of the 1952 Act “any Civil Court 
PROE which bas jurisdiction to hear and 
decide a suit for recovery of possession of 
any premises shall have jurisdiction to hear 
and decide any case under this Act.” Under 
Section 33 (3) “if any question arises whe- 
ther any suit, application or other proceed- 
ing is a case under this Act, the question 
shall be determined by the Court.” Under 
Section 37 “the Court may hold a summary 
inquiry into any case under this Act (other 
than a suit for eviction under Section 13 in 
which the question of title is involved), and 
the practice and the procedure of a Court 
of small causes shall, as far as may be, apply 
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to such cases as if they were suit and other 
proceedings cognizable by a Court of small 
causes.” The substantive part of Sec. 13 (1) 
says that “notwithstanding anything to the 
contrary contained in any other law or any 
contract, no decree or order for the recovery 
of possession of any premises shall be passed 
by any Court in favour of the landlord 
against any tenant (including a tenant whose 
tenancy is terminated). Then follows the 
proviso :— 

“Provided that nothing in this sub-section 
shall apply to any suit or other proceeding 
for such recovery or possession if the Court 
js satisfied......... R 
Then follow Clauses (a) to (1) describing the 
exceptional circumstances on the proof of 
any of which to the satisfaction of the Court, 
the landlord may obtain an order for evic- 
tion against his tenant. 

Our Interpretation of these Provisions 

of the 1952 Act: 

6. The 1952 Act vests the jurisdiction 
to try a suit by a landlord against a tenant 
under Section 13 in the ordinary civil courts. 
The suit under Section 13, however, is dis- 
tinguished from a suit for possession based on 
title by the following features, namely :— 


(1) It must be by a landlord against a 
tenant, and 

(2) It must be based on one or more of 
the grounds specified in clauses (a) to (1) of 
the proviso to Section 13 (1). a 
The expression “any case under this Act” 
used in Section 33 (1) would, therefore, in- 
clude only such a suit for eviction under 
Section 13 as is filed by the landlord against 
his tenant on one of the grounds specified 
in the proviso to Section 13 (1). It will not 
include a suit filed by a landlord against a 
person who is not a tenant which is based 
on title nor a suit by a landlord against his 
tenant in which the question of title is in- 
volved. For, the only object of Section 13 
of the 1952 Act was to provide for suits be- 
tween landlord and tenant. In view of the 
prohibition contained in the substantive part 
of Section 13 (1), no such snit could be filed 
for eviction thereunder except on one of 
the grounds listed in the proviso. We, there- 
fore, understand the bracketed words in Sec- 
tion 37, namely, “other than a suit for evic- 
tion under Section 13 in which the question 
of title is involved” as follows: If a suit 
- filed under Section 13 is based on title and 
not on the relationship between landlord and 
tenant, or is a suit between a landlord and 
his tenant wherein a question of title is in- 
volved, then it would not be “any case under 
this Act” within the meaning of S. 37. The 
nature of the suit will put it outside the Act. 
It will be governed by the full procedure laid 
down in the Civil P. C. and not by “the 
practice and procedure of a Court of small 
causes” as stated in Section 37. Other suits 
between landlord and tenant to which Sec- 
tion 13 of the 1952 Act applies are also tri- 
able by the ordinary Civil Court but in ac- 
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cordance with the provisions of this Act and 
according to the practice and procedure of 
a Court of small causes. The ordinary Civil 
Court is the Court having jurisdiction to try 
both suits. 

7. On the death of the tenant Kidar 
Nath Malhotra the right of the landlord to 
sue for possession survived under O. XXII, 
R. 1, Civil P. C. The jurisdiction of the 
Court to entertain the suit is, however, 
determined on the allegations in the plaint 
or in the application for eviction. The mate- 
tial allegation of the landlord was that the 
contractual tenancy had been determined and 
Kidar Nath died only as a statutory tenant. 
His legal representatives were not, therefore, 
“tenants”, As the suit under Section 13 of 
the Act could be filed only against a tenant 
and an order for eviction could be made by 
the Court thereunder only on the basis of 
telationship of landlord and tenant between 
the parties, by his own allegation, the land- 
lord took out the suit from Section 13 and 
placed it outside Section 13 on the basis of 


title. We have, therefore, to read Rule 1 of 
Order XXII, Civil Procedure Code with 


Rule 4 thereof. While the former deals with 
the survival of the right to sue in favour of 
the plaintiff, the latter deals with the survival 
of such a right against the legal representa- 
tives of the deceased defendant. The right 
to sue survived to the landlord but this right 
was to be exercised by suing the legal repre- 
sentatives of the deceased statutory tenant 
on the basis of title and not on the basis 
of the landlord and tenant relationship. The 
suit, though triable by the same Court, 
would, therefore, change from a suit based 
on tenancy to a suit based on title. The legal 
representatives under Rule 4 could, there- 
fore, be brought on record not as tenants 
but as the ordinary heirs at law of the de- 
ceased who notionally represented the estate 
of the deceased even though they did not 
actually inherit the statutory tenancy or the 
statutory protection of the deceased. 

8. Of course, if the jurisdiction of 
the Court had not been a two-fold one but 
had been confined only to a suit for evic- 
tion between a landlord and a tenant under 
Section 13 of the 1952 Act, the landlord 
would have been required to file a separate 
suit based on title in a Court having juris- 
diction on the death of the statutory tenant 
against his legal representatives who had not 
inherited the tenancy or the statutory pro- 
tection. This was the contention made be- 
fore the Supreme Court in paragraph 5-6 in 
J. C. Chatterjee v. Sri Kishan Tandon, AIR 
1972 SC 2526. This contention was dealt 
with by the Supreme Court in paragraph 11 
of the said decision. The legal representa- 
tives under Rule 4 (2) of Order XXII, Civit 
Procedure Code could make only such de- 
fence as would be appropriate to their 
character, namely, the same defence which 
their predecessor-in-title could have made. 
But the legal representatives of a deceased 
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statutory tenant could not make such a de- 
. fence inasmuch as the statutory protection 
was available to the statutory tenant per- 
sonally. But they could make such a de- 
fence which was available to the tenant and 
which was not personal to the tenant. One 
such defence so pointed out by the Supreme 
Court in paragraph 13 was to challenge the 
validity of the termination of the tenancy. 
This defence was open to the legal represen- 
tatives. They could take up that defence as 
Krishan Gopal did when the suit for evic- 
tion by Vijay Kumar proceeded against him 
after the death of Kidar Nath. But if the 
said defence failed and Krishan Gopal was 
shown not to have inherited the tenancy of 
his father, then after this finding, the suit 
would be seen to be only based on title and 
not on tenancy. Such a suit could not be 
decreed under Section 13 of the 1952 Act 
but could be decreed only on the basis of 
title. When, however, the landlord and ten- 
ant suit was before a Civil Court which also 
had the general original civil jurisdiction of 
an ordinary civil Court, the same Court was 
able to try the suit on title “avoiding thereby 
a separate suit for a decision on the indepen- 
dent title’ as observed by the Supreme 
Court at the end of paragraph 11 in J. C. 
Chatterjee’s case. This advantage of avoiding 
multiplicity of suits must not, however, cloud 
the legal nature of the change in the juris- 
diction of the Court. The jurisdiction on 
the death of Kidar Nath changed from that 
over a tenancy suit to one over a title suit. 


Procedure under the 1958 Act: 

9. No suit for eviction can be filed 
by a landlord against the tenant under the 
1958 Act. The landlord can only file an ap- 
plication for eviction against his tenant. 
Such an application is triable not by the 
ordinary Civil Court but by a Controller 
appointed by the Central Government under 
Section 35 of the Act. Such a Controller 
had to be given certain powers of a Civil 
Court under the Civil Procedure Code by 
Section 36 (2) of the Act. For, otherwise he 
would not have had such powers. There- 
fore, though under Section 37 (2) the Con- 
troller bas to “follow the practice and pro- 
cedure of a Court of Small Causes” as far 
as may be, he is still not a court proper. 
This was so held in Subhash Chander v. 
Rehmat Ullab, ILR (1973) 1 Delhi 181 at 
pp. 200-201 (per-Andley, C. J. and Chawla, 
J.) 


10. The jurisdiction of the Controller 
is restricted by Section 14 of the Act only 
to an application for eviction filed by the 
landlord against his tenant. The Control- 
ler has no general jurisdiction of an ordinary 
Civil Court to try a suit based on title. What 
then is the effect of the death of a tenant 
during the pendency of an application filed 
by the landlord against him for eviction 
under Section 14? In Mangal Chand v. Gur- 
baksh Singh, AIR 1972 Delhi 56, the position 
on the death of the tenant was considered 
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separately (1) when the death occurred before ` 
an order for eviction was passed, and (2) 
when it occurred after the order for eviction 
had been passed. It was held that if the 
tenant died before the order for eviction was 
passed, it would have to be seen whether the 
contractual tenancy of the deceased tenant 
had been terminated or not. If it had been 
terminated, then the deceased tenant died 
only as a statutory tenant. His legal repre- 
sentatives meaning the heirs at law did not 
inherit either the statutory tenancy or the 
statutory protection. They were, therefore, 
not tenants under the 1958 Act, The juris- 
diction of the Controller to pass an order 
for eviction under Section 14 is limited to 
one or more of the grounds mentioned in 
the proviso to Section 14 (1) against a tenant. 
He cannot therefore, pass an order for evic- 
tion thereunder against the legal representa- 
tives of a statutory tenant. This limited juris- 
diction has been strictly construed by the 
Supreme Court under Section 13 of the 1952 
Act. Even when an order for eviction in 
favour of the landlord is passed against a 
tenant not on any of the grounds enume- 
Tated in the proviso to Section 13 (1) of the 
said Act but only by way of a compromise 
between the parties, such an order for evic- 
tion was held to be void by the Supreme 
Court repeatedly in Bahadur Singh v. Muni 
Subrat Dass, (1969) 2 SCR 432, Kaushalya 
Devi v. K. I. Bansal, 1969 Ren CR 703 = 
(AIR 1970 SC 838) and Ferozi Lal Jain v. 
Man Mal, 1970 Ren CR 375 = (AIR 1970 
SC 794). Though the words “if the court 
is satisfied” used in the proviso to Sec. 13 (1) 
of the 1952 Act are absent in the proviso to 
‘Section 14 (1) of the 1958 Act, the legal posi- 
tion under both the Acts is the same. Nei- 
ther the court under the 1952 Act nor the 
Controller under the 1958 Act can evict a 
tenant except on one of the grounds listed 
in the provisos to Sections 13 and 14 respec- 
tively. A fortiori, an order for eviction 
based on title but not on any of the grounds 
listed in the proviso to Section 14 (1) of the 
1958 Act cannot, therefore, be passed by the 
Controller against the legal representatives of 
a deceased statutory tenant. 


11. On the other hand, if the con- 
tractual tenancy of the deceased tenant had 
not been terminated, then the tenancy would 
be inherited by the legal representatives and 
they would be entitled to defend the appli- 
cation for eviction as tenants under the Act 
of 1958. Not only Order XXII, Rule 1, 
Civil Procedure Code but also Order XXII 
Rule 4, Civil Procedure Code would then 
apply fully and the legal representatives as 
tenants would be brought on record after the 
death of the deceased tenant. 

12. Would Order XXII, Rule 4, Civil 
Procedure Code apply if the contractual te- 
nancy of the deceased tenant had been ter- 
minated? By Section 37 (2) of the Act, the 
Controller has to follow the practice and 
procedure of a Court of Small Causes, that 
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is, the appropriate provisions of the Code of 
Civil Procedure “as far as may be”. Thi 
means that the provisions of the Civil Pro- 
cedure Code would have to be adapted muta- 
tis mutandis to the 
tried by the Controller. The jurisdiction of 
Controller is confined to an application for 
eviction by the landlord against a statutory 
tenant. If, on the averment of the landlord 
himself, after the death of the statutory ten- 
ant, the applicant has to proceed against the 
legal representatives of the deceased tenant 
who are not tenants at all, then the jurisdic- 
tion of the Controller to entertain the said 
application would come to an end. In Om- 
Parkash Gupta v. Dr. Rattan Singh, 1963-65 
Punj LR 543 at pp. 546-547 it was held. by 
the Supreme Court that under the 1958 Act, 
“the Controller has to decide the question 
whether there was a relationship of landlord 
and tenant. If the Controller decides that 
there is no such relationship the proceeding 
has to be terminated, without deciding the 
main question in controversy, namely, the 
question of eviction”. The same view was 
reiterated by the Supreme Court in relation 
to similar statutory provisions in Raizada 
Topandas v. Gorakhram Gokalchand, AIR 
1964 SC 1348, towards the end of paragraph 
9 after explaining their previous decision in 
Babulal Bhuramal v. Nandram  Shivram, 
AIR 1958 SC 677. Again in Hiralal Vallabh- 
ram Vv. Sheth Kasturbhai Lalbhai, AIR 1967 
SC 1853, while considering parallel statutory 
provisions, the Supreme Court observed in 
paragraph 6 of the judgment that the Appel- 
late Court had no jurisdiction to pass a dec- 
ree for ejectment in favour of the landlord 
against a trespasser or a person who is not 
a tenant. 


13. These decisions of the Supreme 
Court were sought to be distinguished on 
the ground that they referred to proceedings 
initially filed by the landlord against a per- 
son who was not a tenant. But when an 
application for eviction is filed by the land- 
lord against a tenant, the Controller is seized 
of the case with jurisdiction. Does he lose 
the jurisdiction by the death of the tenant? 
Can it not be urged that the initial jurisdic- 
tion continues till an order for eviction is 
passed? In our view, there is no basis for 
the alleged distinction. The reason is that 
the jurisdiction of the Controller to pass an 
order for eviction can be exercised only 
on one of the grounds stated in the proviso 
to Section 14 (1). On the allegation of the 
landlord himself, no such ground is available 
to him for eviction against the legal repre- 
sentatives of a deceased statutory tenant. 
Against them, he has to rest his claim only 
on his title. It is clear that he cannot make 
an application under the 1958 Act on the 
basis of title. It is equally clear that at any 
time before the order for eviction is passed, 
he will have to rely on the proviso to Sec- 
tion 14 (1) to get an order for eviction. 
Therefore, if the statutory tenant dies before 


kind of case which is- 
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an order for eviction is passed the basis of 
the claim of the landlord for eviction has 
to shift from the proviso to Section 14 (1) 
to that of his general title. The application 
for eviction cannot, therefore, proceed fur- 
ther under Section 14. It is only if, instead 
of the Controller, the application had been 
before a civil Court of general jurisdiction, 
as in the 1952 Act, that the application could 
have proceeded and continued in the same 
Court in its general jurisdiction. This is a 
vital distinction between the 1952 and the 
1958 Acts. 


14, What do we mean exactly when 
we say that the application for eviction 
against the legal representatives of the de- 
ceased statutory tenant cannot proceed under 
Section 14 if the statutory tenant dies be- 
fore an order for eviction is passed? We 
mean that while the general right to sue, 
namely, to recover possession of the premises 
survives to the landlord within the meaning 
of O. XXII, Rule 1, Civil Procedure Code, it 
survives to him only to pursue his remedy 
on title in a Civil Court of general jurisdic- 
tion. It also survives to him against the 
legal representatives within the meaning of 
Rule 4 of Order XXII provided that he pur- 
sues his remedy against them on the basis 
of title in a civil Court of general jurisdic- 
tion. For, the survival of the right to sue is 
governed by the general law. While the 
general law is stated in Section 37 of the 
Contract Act and Section 306 of the Indian 
Succession Act, these provisions are not con- 
cerned with the form in which the right to 
sue survives and the procedure by which 
such a right has to be exercised after the 
death of a deceased statutory tenant. In 
Anand Nivas Pvt. Ltd. v. Anandji Kalyanji 
Pedhi, (1964) 4 SCR 892 at p 908=(AIR 
1965 SC 414, the Supreme Court observed 
as follows regarding a statutory tenant:— 

“His right to remain in possession after 
the determination of the contractual tenancy 
is personal; it is not capable of being trans- 
ferred or assigned, and devolves on his death 
only in the manner provided by the statute.” 
This observation has been followed in para- 
graph 9 of the subsequent decision in J. C. 
Chatterjee’s case, AIR 1972 SC 2526 refer- 
ted to above. It would follow, therefore, 
that the right to pursue the application under 
Section 14 does not survive against the legal 
representatives of the statutory tenant before 
the Controller. But that is not to say that 
the right to sue within the meaning of R. 4 
of O. XXII, Civil Procedure Code does not 
survive. That provision is not bodily appli- 
cable to an application under Section 14. It 
has to be adapted to suit the special circum- 
stances to mean that the right to sue survives 
only to pursue a suit in a civil Court. This 
was why in Nathu Khan v. Mohd. Ismail, 
ILR (1973) 1 Delhi 298=—(AIR 1973 Delhi 
213), a distinction was made between two dif- 
ferent capacities of legal representatives of a 
deceased statutory tenant. In one capacity, 
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any person who represents the estate of the 
deceased within the meaning of Section 2 (11) 
Civil Procedure Code has to be joined as a 
legal representative of a deceased tenant in a 
civil suit. But in another capacity, under the 
, 1958 Act only a person inheriting the tenancy 
and/or the statutory protection of the deceas- 
ed tenant would be regarded as the legal re- 
presentative. 


15, The above discussion has pro- 
ceeded on the assumption that a suit under 
the 1952 Act and an application under the 
1958 Act by the landlord for eviction against 
the tenant cannot be filed except after a 
prior termination of the contractual tenancy. 
For the decisions of the Supreme Court re~ 
viewed in Batto Mal v. Rameshwar Nath, 
AIR 1971 Delhi 98, paragraphs 11 to 14, 
establish the law that without a prior termi- 
nation of the contractual tenancy, a petition 
for eviction is not maintainable at all. The 
prescribed form of application for eviction 
under the 1958 Act requires the landlord in 
every eviction petition to state if the requir- 
ed notice has been given or not. If the 
landiord pleads that the contractual tenancy 
has been terminated or remains silent about 
it and the tenant fails to raise the defence 
of non-maintainability of the petition on the 
ground of non-termination of the contractual 
tenancy, then according to the decision in 
AIR 1971 Delhi 98 the tenant would be 
deemed to have waived the said plea. On 
the other hand, if the landlord were to admit 
that he had not terminated the contractual 
tenancy, then according to the decision in 
Ghera Singh v. Kasturi Lal, 1971 Ren CR 
243, the tenant can at any time point out 
this defect and demand a dismissal of the 
petition. If an order for eviction is passed 
either because the tenant fails to raise this 
defence or the tenant’s defence is disallow- 
ed, then whatever the pleading the landlord 
may have made, it would have to be presum- 
ed that the contractual tenancy had been 
terminated by the landlord. For, the decree 
or order for eviction could not be passed 
except on the basis that the contractual ten- 
ancy had been terminated. Such an issue of 
fact cannot be raised before an executing 
Court or in a writ petition by the tenant 
after the order for eviction is passed. (Sakina 
Begum v. Competent Authority, Civil Writ 
838 of 1972, decided on 22-2-1973 (Delhi). 


15-A. When, therefore, the tenant 
dies during the pendency of the application 
for eviction, the presumption is that he died 
as a statutory tenant and defences appro- 
priate to the character of legal representatives 
are not available to his legal representatives 
if they were personal to the deceased statu- 
tory tenant. But those defences which were 
not personal to him would be available to 
the legal representatives. They would be of 
two kinds, namely:— 


(a) the denial that the tenancy was ter- 
minated which, if established, would result 
in the dismissal of the petition and 
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(b) independent title of the legal repre- 
sentatives not derived from the deceased te- 
nant which can be inquired into by the Civil 
Court under the 1952 Act but which cannot 
be inguired into by the Controller under the 
1958 Act. 


Order XXII of the Code of Civil Procedure 
deals with abatement of suits. Abatement is 
different from a dismissal on merits or for 
Jack of jurisdiction either at the commence- 
ment of the action or during its trial. Survi- 
val of the right to sue either under Order 
XXII, Rule 4 in favour of the landlord or 
under Order XXII, Rule 4 against the legal 
representatives of the deceased tenant is dif- 
ferent from the right to pursue an action in 
a particular form or forum. Therefore, 
even where an application has been filed 
under Section 14 (1) and the tenant dies, the 
right to sue survives to the landlord against 


the legal representatives of the deceased 
tenant. 
16. The question is how is such an 


application to proceed upon the death of the 
tenant. The landlord may not apply within 
the prescribed time to bring the legal repre- 
sentatives on the record. In such a case, 
the application abates as provided by Order 
XXH. But if the landlord makes an applica- 
tion to bring the legal representatives on the 
record, they will have to be brought on the 
record as the right to sue survives. If they 
deny the termination of the contractual te- 
nancy, then they are taking a defence ap- 
propriate to their character as legal represen- 
tatives which defence was not personal to the 
deceased tenant and the Controller would 
proceed to decide the issue. If he decides 
in favour of the legal representatives he 
would dismiss the petition for eviction on 
merits on the ground that they are not sta- 
tutory tenants and the application is not 
maintainable. If he decides against the legal 
representatives, then he would find that he 
has no jurisdiction to proceed under the 
1958 Act and would therefore, dismiss the 
petition on the ground of want of jurisdic- 
tion. Similarly, if the legal representatives 
plead an independent title, then also the Con- 
troller would have to dismiss the petition for 
lack of jurisdiction to inquire into the inde- 
pendent title. On the other hand, if the legal 
representatives admit that the deceased tenant 
was a statutory tenant and have no defence 
to make except such defence as was perso- 
nal to the deceased tenant, then though the 
general right to sue survives to the landlord 
to pursue his remedy on the basis of title in 
a Civil Court, the right to pursue the appli- 
cation under the 1958 Act does not survive 
and the Controller has to terminate the pro- 
ceedings. The observation in Mangal 
Chand’s case AIR 1972 Delhi 56 that “the 
application for eviction would have abated 
on the death of Mangal Chand in accordance 
with the principles of Rule 4 of Order XXH, 
Civil Procedure Code” was obviously made in 
such case only in which both the landlord 
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and the legal representatives are agreed that 
the contractual tenancy has been terminated 
and the legal representatives have no defence 
to make which was not personal to the de- 
ceased tenant. Even so, we would not prefer 
to say that the application for eviction abates 
under the 1958 Act. For, the right of the 
landlord to obtain possession from the legal 
representatives in a Civil Court survives to 
him. We would, therefore, prefer to say that 
the application for eviction cannot be con- 
tinued against the legal representatives and 
would have to be dismissed by the Control- 
ler in view of the agreement between the 
pleadings of the landlord and the legal re- 
presentatives on this point. This does not 
mean that a subsequent suit on the same 
cause of action could not be filed as would 
happen after the abatement of a suit under 
the Civil Procedure Code. On the contrary, 
the landlord would have a right to file a 
civil suit on the basis of title precisely be- 
cause of the death of the statutory tenant 
during the pendency of the proceeding be- 
fore the Controller. We would not, there- 
fore, call the termination of the proceedings 
before the Controller as an abatement. The 
Controller may, therefore, dismiss the appli- 
cation for eviction on the ground that he has 
ceased to possess the jurisdiction to entertain 
it on the death of the statutory tenant. Such 
an order would have to be passed in the 
presence of the proposed legal representa- 
tives. But it would have to be passed after 
bringing them on record. 

Déath of the Statutory Tenant after the 
order for eviction is passed under The 1958 
Act: 

16-A. Section 25 of 1958 Act pro- 
vides as follows:— 

“Notwithstanding anything contained in 
any other law, where the interest of a tenant 
in any premises is determined for any reason 
whatsoever and any order is made by the 
Controller under this Act for the recovery of 
possession of such premises, the order shall, 
subject to the provisions of Section 18, be 
binding on all persons who may be in occu- 
pation of the premises and vacant possession 
thereof shall be given to the landlord by 
evicting all such persons therefrom: 

Provided that nothing in this section 
shall apply to any person who has an inde- 
pendent title to such premises.” 

The substantive part of Section 25 gives 
effect to the executability of order or decree 
for possession against all persons bound by 
it contained in Order XXI, Rule 35 (3), Civil 
Procedure Code. Any person in occupation 
of the premises is, therefore, liable to be 
evicted in execution of the order for eviction 
on the presumption that he is claiming 
through the deceased tenant. His legal re- 
presentatives would also be included in such 
proceedings. If, however, the legal represen- 
tatives have an independent title, that is, a 
title to occupy the premises not through the 
tenant but in their own right or through 
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someone other than the deceased tenant, 
then they cannot be evicted in execution of 
the order for eviction in view of the proviso 
to Section 25. Section 50 (4) of the Act of 
1958 also reserves the final decision on title 
to a civil Court. The Controller has, there- 
fore, to decide whether a person has an in- 
dependent title to the premises. If his con- 
clusion is in the affirmative, then he must 
refuse to evict that person. If his conclusion 
is in the negative, then he would proceed to 
evict such a person on the ground that such 
a person does not have independent title and 
is covered by the substantive part of Sec- 
tion 25. The said person would, however, 
have a right to challenge his decision in the 
civil Court on the basis of his title in view 
of Section 50 (4) of the Act of 1958, 


17. Under the 1952 Act, however, 
the same civil Court can hear even a person 
having an independent title and pass an 
order for eviction against him. J. Č. Chat- 
terjee’s case, AIR 1972 SC 2526 before the 
Supreme Court under the Rajasthan Premises 
(Control of Rent and Eviction) Act, 1950 
was similar to a case under the 1952 Act 
having been tried by a civil Court. That was 
why even the independent title of the legal 
representatives could be inquired into by the 
same Court in that case also. 

18. On question No. 1, therefore, we 
find that in a case under the 1952 Act if a 
tenant (whose contractual tenancy has already 
been terminated) dies during the pendency 
of a suit or a proceeding for his eviction 
filed by the landlord, the landlord is entitled 
to a decree or order for the possession of the 
premises against the legal representatives of 
the deceased tenant in the same proceeding 
but in an application for eviction under the 
1958 Act, the landlord would not be so en- 
titled. 

Question No. 2:— 

19. Under the 1952 Act, the same 
Civil Court had the dual jurisdiction 
of passing an order for eviction either 
against a tenant or against a non- 
tenant. The order for eviction in the 
present case was passed against legal repre- 
sentatives who were not tenants. But that 
could be done not in the capacity of a court ` 
acting under the 1952 Act but in the gene- 
ral capacity of the same court acting under 
Section 9 of the Civil Procedure Code. The 
decree for eviction passed in the present case 
was, therefore, valid. It was not without 
jurisdiction. The question whether the exe- 
cuting court could consider the challenge to 
it on the ground of jurisdiction does not, 
therefore, arise for consideration under the 
1952 Act. = 


19-4. Had the case been one under 
the 1958 Act, however, the Controller would 
have had no jurisdiction to pass an order of 
eviction against a legal representative of a 
deceased tenant if he had found that the de- 
ceased tenant was a statutory tenant, An 
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order passed by a Controller for eviction 
against legal representatives would, therefore, 
be on the face of it without jurisdiction. The 
following defects would appear on the face 
of it, namely:— 

(1) It would be an order passed against 
a person or persons who were found not to 
be tenants at all. This would be completely 
contrary to the provisions of Section 14 
which authorises such an order to be passed 
only against a tenant. 

(2) It would be an order passed on the 

ground of title and not on any of the grounds 
mentioned in the proviso to Section 14 (1). 
A Controller cannot pass an order for evic- 
tion except on a ground mentioned in the 
proviso to Section 14 (1). 
As the want of jurisdiction would thus be 
apparent on the face of such an order, con- 
sequently, even the Executing Court would be 
entitled to hold that such an order is with- 
out jurisdiction. This was so held by the 
Supreme Court in Vasudev Dhanjibhai Modi 
v. Rajabhai Abdul Rehman, (1971) 1 SCR 
66 = (AIR 1970 SC 1475). However, the 
raising of such an objection before an Exe- 
cuting Court may be barred for special rea- 
sons some of which are mentioned by the 
Supreme Court at page 68 of the abovemen- 
tioned decision in the following words:— 


“Where the objection as to the jurisdic- 
tion of the court to pass the decree does not 
appear on the face of the record and re- 
quires examination of the questions raised 
and decided at the trial or which would have 
been but have not been raised, the Executing 
Court will have no jurisdiction to entertain 
an objection as to the validity of the decree 
even on the ground of absence of jurisdic- 
tion”. 

The absence of jurisdiction must, however, 
relate to the want of inherent jurisdiction. 
The Controller lacks inherent jurisdiction to 
pass an order of eviction against a person 
who is not a tenant and on grounds which 
are outsidé the proviso to Section 14 (1). But 
objections relating to territorial jurisdiction or 
to pecuniary jurisdiction are to be distinguish- 
ed from an objection to inherent jurisdiction. 


20. As the present appeal is govern- 
ed by the provisions ‘of the 1952 
Act, the order of eviction was validly 


made against the legal representatives with 
jurisdiction by the Civil Court concerned. 
The appeal is, therefore, dismissed with costs. 
Counsel’s fee Rs. 250/-. 

Appeal dismissed. 
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Sudarshan Kumar, Appellant v. Rattan 
Lal Dhingra, Respondent. 

S. A. O. No. 279 of 1972, D/- 27-11- 
1972, from order of G. C. Jain, Rent Con- 
trol Tribunal, Delhi, D/- 12-9-1972. 

Index Note: — (A) Delhi Rent Con- 
trol Act, 1958, Section 14 — No eviction 
car be made before deciding upon the vali- 
dity of the quit notice. 

Brief Note: — (A) It was wrong on the 
part of the Rent Control Tribunal not to 
allow the tenant to question the validity of 
the quit-notice upon the plea that the point 
was not raised in the written statement, 

The validity of the notice goes to the 
maintainability of the petition for eviction. 
It has to be decided upon even if matter pro- 
ceeds ex parte. (Paras 3, 10, 11, 14) 


Index Note: — (8) Transfer of Fro- 
perty Act, 1882, Section 106 — Notice deter- 
mining lease from 1ith of December — 
Pleading that lease stood determined on last 
day of November — Notice is illegal. 


Brief Note: — (B) Lease was executed on 
12th August for 11 months commencing 
from that day. By virtue of Section 110, 
the eleven months came to an end on 12th 
July, 1964, and tenant continued as monthly 
tenant from 13th July onwards. Landlord 
sent a notice terminating the tenancy on 11th 
day of December (without taking into consi- 
deration the effect of Section 110). In his 
application for eviction, he pleaded that 
since it was a monthly tenancy, it stood de- 
termined on last day of November. It was 
held that on the landlord’s own pleading the 
notice of termination was illegal. (Para 10) 


N. L. Choudhary, for Petitioner; G. L. 
Seth, for Respondent. 


JUDGMENT:— The premises of the 
landlord Rattan Lal were let out to the tenant 
Sudharshan Kumar by a rent note executed 
on 12th August, 1963, in which the material 
words are as follows:— 


“Tenancy will commence from to-day 
or this day”. The tenancy was to be for a 
period of eleven months. The rent was pay- 
able according to the English calendar month. 
The landlord filed a petition for eviction 
against the tenant on two grounds covered 
by clauses (c) and (j) of the proviso to Sec- 
tion 14(1) of the Delhi Rent Control Act, 
1958, namely, user of the premises for a 
purpose other than that for which they 
were let and that the tenant has caused sub- 
stantial damage to the premises. The plea- 
dings of the landlord on the question of 
termination of the tenancy by a notice to 
quit under Section 106 of the Transfer of 
Property Act were as follows:— 
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Para 14: “The premises were let to the 
respondent on 12th August 1963. (Copy of 
the rent note is attached hereto).” 

Para 18 (b): “Notice terminating the 
tenancy of the tenant was given to him under 
Registered A/D cover which was duly re- 
ceived by him on 23-10-1967. The con- 
tractual tenancy thus stood determined on 
the expiry of the last day of the month of 
November 1967. Copy of the notice is at- 
tached.” 

Para 19 sub-para two: “The monthly 
tenancy commences on the Ist of each Eng- 
lish calendar month and ends on the last day 
of the same month.” 


2. The Controller granted an order 
for eviction to the landlord under clause (c) 
of the proviso to Section 14(1). But this 
order was varied by the Rent Control Tri- 
bunal in the first appeal filed by the tenant 
by granting the conditional order for evic- 
tion under clause (j) of the said proviso, the 
condition being under sub-section (10) of 
Section 14, namely, that the tenant shall 
carry out repairs to the damage caused by 
him to the satisfaction of the Controller 
within one month and it is only if he fails 
to do so that the order for recovery of pos- 
session could be made. Against this order 
of the Rent Control Tribunal both the land- 
lord and the tenant have filed appeals. 


3. A preliminary question arises as 
to whether the tenancy was terminated by 
the landlord before the filing of the applica- 
tion for eviction. The Controller only re- 
marked in para 10 of his order that the ten- 
ancy was terminated by the notice Exhi- 
bit A-3 with effect from 11-12-1967. The 
Rent Control Tribunal did not allow the 
tenant to argue the validity of the notice on 
the ground that he had not raised this point 
specifically in the written statement and 
had not pleaded that the tenancy month was 
from 13th of each month after the expiry of 
the original tenancy for 11 months. 

4. Two questions, therefore, arise for 
decision:— 

(1) Whether on the pleadings of the 
landlord himself, he has shown that the ten- 
ancy was validly terminated? and 

(2) If so, whether the tenant is pre- 
cluded from disputing the validity of the 
tenancy by failure to make a specific denial 
of landlord’s claim and to raise a specific 
plea as to how the termination of tenancy 
was invalid? 

5. In dealing with the first point, we 
bave only to consider whether quite apart 
from any defence made by the tenant and 
assuming that the pleadings made by the 
landlord are true, they amount in law to 
showing that the tenancy was validly ter- 
minated. The tenancy was created by a 
rent note which is referred to in the plead- 
ing of the landlord and which is filed by 

i It is in Urdu but the crucial words 
are that it was to commence “from to-day or 
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today or this day”. The first paragraph of 
Section 110 of the Transfer of Property Act 
is as follows:— 

“Where the time limited by a lease of 
immovable property is expressed as commenc- 
ing from a particular day, in computing that 
time, such day shall be excluded”. 

6. Shri Chaudhry for the tenant con- 
tended that the lease or the rent note was 
expressed “as commencing from a particu- 
lar day” within the meaning of the first sen- 
tence of the first paragraph of Section 110. 
This contention has merit. The first sen- 
tence of the first paragraph of Section 110 
embodies the same principle which finds 
place in Section 9 of the General Clauses Act, 
1897 and Section 12 of the Limitation Act, 
1963. The rule is that whenever time is to 
be computed “from” a day specified, then 
the said day of the commencement of the 
time is to be excluded in calculating the total 
period. The reason why the provision was 
made is that it is conceivable that a written 
lease or rent note may express the time limit- 
ed by it as commencing from a day which 
is other than the day on which the written 
lease or rent note is executed. Such a day 
may be prior or subsequent to the day on 
which the lease or the rent note was execut- 
ed. This does not mean, however, that the 
day of the commencement cannot be the 
day on which the lease is executed. The first 
sentence of the first paragraph of Section 110 
is, therefore, applicable to all the three types 
of cases, namely:— 

(1) in which the day of the commence- 
ment of the lease is the day on which the 
lease is executed; 

(2) When such a day is prior to the day 
on which the lease is executed; 

(3) when such a day is subsequent to the 
day on which the lease is executed. 

7. On a plain reading of the first 
sentence of the first para of Section 110, it 
was entirely at the discretion of the parties 
to express the commencement of the lease to 
be from any day whatever. 

8. Shri G. L. Seth for the landlord 
argues that this provision of law applies only 
when the day from which the commence- 
ment of the lease is expressed is different from 
the day on which the lease is executed. He 
has not, however, been able to cite any au- 
thority for this proposition and there is noth- 
ing in the language of the first sentence of 
the first paragraph of Section 110 which sup- 
ports this contention. I am, therefore, un- 
able to agree with it. 

9. As the lease is governed by the 
first sentence of the first part of Section 110, 
the day from which the lease was expressed 
to commence has to be excluded in comput- 
ing the period of time of the lease. The 
lease was executed on 12-8-1963. The day 
of commencement, namely, 12-8-1963, has to 
be excluded in computing the period of il 
months for which the lease was given. The 
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period of 11 months has, therefore, to be 
computed from 13-8-1963. So computed, 
the lease came to an end on the 12th of July, 
1964. Thereafter it continued as lease from 
month to month. It is to be noted that the 
provision in the rent note that the rent was 
payable according to the English calendar 
month is consistent with the month of te- 
nancy being from the 13th of each month. 
It is only when the lease does not specify the 
day on which it commences that a presump- 
tion is drawn from the way the rent is paid. 
Had this lease been silent as to the date of 
its commencement, then the presumption 
would have been that the lease was from the 
ist of each English calendar month. This 
presumption cannot be drawn in the present 
case in view of the express language of the 
rent note. 

10. The landlord himself seems to be 
in two minds. He has given the notice of 
termination of the lease which is Exhibit A-3. 
In drafting the notice, the landlord omitted 
to take into account the effect of Section 110 
of the Transfer of Property Act. He, there- 
fore, treated the lease as beginning from the 
12th of each English calendar month. He, 
therefore, purported to terminate the lease 
with effect from the 1ith of December, 1967. 
This was wrong inasmuch as the effect of Sec- 
tion 110 is that. the monthly tenancy com- 
menced on the 13th of each month and 
could have been terminated only by the 12th 
of a particular month. The pleading of the 
landlord in the petition is contrary to his own 
notice. For, while in para 14 he has plead- 
ed that the premises were let to the tenant 
on 12th August, 1963, as per the rent note 
of that date in para 18 (b) and second sub- 
para of para 19, the landlord has pleaded 
that the tenancy stood terminated on the ex- 
piry of the last day of the month of Novem- 
ber 1967, because it began on the first day 
of each English calendar month. This is 
completely contradictory of the notice given 
by the landlord. On tbe landlord’s own 
pleading, therefore, the notice given by him 
was illegal. Secondly, the notice was illegal 
because of Section 110 of the Transfer of 
Property Act. It is unfortunate that the 
Controller did not scrutinise the legality of 
the notice before passing an order for evic- 
tion in favour of the landlord. It was the 
duty of the landlord to disclose a cause of 
action before he could get an order for evic- 
tion. The landlord was guilty of several 
contradictions, namely:— 

(a) the pleading in para 14 was opposed 
to the pleading in paras 18 (b) and 19; 

(b) the notice given by the landlord was 
contrary to both these stands taken in the 
pleading; and 

(c) the notice was also contrary to Sec- 
tion 110 of the Transfer of Property Act. 

11. I, therefore, find that, on the land- 
lord’s own pleading, he has failed to prove his 
own case and, therefore, even if the tenant had 
not defended at all and the petition of the 
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landlord had to be considered ex parte, it 
could not have succeeded and was bound 
to fail for the above reasons. 


12. In considering the second ques- 
tion only the relevancy of the pleading made 
by the tenant arises. The tenant has denied 
the pleadings of the landlord but did not 
specifically raise the issue that the monthly 
tenancy commenced from the 13th of each 
month after the expiry of the fixed term 
tenancy of 11 months and that the notice 
was bad because it purported to terminate 
the monthly tenancy from the 11th Decem- 
ber, 1967. If the landlord bad made out a 
consistent pleading of his own, then the 
tenant could be taken to task for not speci- 
fically denying the pleadings of the landlord. 
It is only then that he could have been pre- 
vented from raising the specific pleas in 
argument. But in this particular case, the 
landlord has not made out a cause of action 
at all and, therefore, his petition was bound 
to fail on his own pleading. The considera- 
tion of the tenant’s pleading does not, there- 
fore, arise. 


13. Shri G. L. Seth Iater drew my 
attention to a statement of the tenant made 
before the Controller on 13th March, 1968 
in which he purported to admit the claim 
made by the landlord and said that he was 
prepared to remove all the objections urged 
by the landlord and wanted to be granted 
time. The landlord also stated that a com- 
promise was being negotiated and that if the 
tenant were to remove the objections, then 
he would withdraw the petition. Nothing 
was heard Jater of the move for compromise 
and the parties fought out the case which 
resulted in an order for eviction. Even in 
the appeal before the Rent Control Tribunal 
or in the second appeals before me, none of 
the parties has relied on the proposed com- 
promise. In ground No. 2 of the second 
appeal by the landlord, however, it is said 
for the first time that the Rent Control Tri- 
bunal committed an error in ignoring the 
admission of the tenant and that the Rent 
Control Tribunal should have held that the 
trial Court should not have proceeded fur- 
ther after the admission. But the admission 
has to be read in its proper context. The 
statement made by the landlord has also to 
be read with the statement made by the 
tenant. The two statements read together 
amount to this: That the parties were pro- 
posing that if the tenant removed all the ob- 
jections, then the landlord would withdraw 
the petition for eviction. It is in that sense 
that the claim of the landlord was admitted 
by the tenant. Neither the tenant removed 
the objections nor has the landlord with- 
drawn his petition. It is obvious, therefore, 
that the proposed compromisé did not go 
through. The Controller cannot, therefore,’ 
be blamed for passing an order for eviction 
on the merits of the case ignoring the pro- 
posed move for compromise. In the appeal 
by the tenant before the Tribunal the land- 
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lord could have supported the order of the 
Controller on the ground of the admission 
of the tenant. But there is no reference in 
the order of the Tribunal that the landlord 
did so. This would mean that neither in the 
trial Court nor in the first appellate Court 
either of the parties relied upon the propos- 
ed compromise. The landlord cannot, there- 


fore, raise this point for the first time in 


the second appeal. 


14. For the above reasons, the pre- 
liminary point urged by the tenant in S. A. O. 
No. 279 of 1972 succeeds and the appeal of 
the landlord S. A. O. 308 of 1972 fails. In 
view of the decision on the question of 
motice which goes to the root of the main- 
tainability of the petition for eviction by the 
landlord, it is not necessary to decide the 
further question whether the landlord has 
proved his case under clauses (c) and (j) of 
the proviso to Sec. 14 (1). S. A. O. No. 279 
of 1972 is, therefore, allowed and the orders 
for eviction passed by the Rent Control Tri- 
bunal as well as the Rent Controller are both 
set aside and the petition for eviction of the 
landlord is ordered to be dismissed on the 
preliminary point that the tenancy was not 
terminated in accordance with Section 106 
read with Section 110 of the Transfer of 
Property Act. The decision of no other 
questions would be res judicata between the 
parties. For the same reasons, S. A. O. 308 
of 1972 is dismissed. The parties will bear 
their own costs as incurred in both the ap- 


Order accordingly. 
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Friends Housing Society and others, Peti- 
tioners v. The Delhi Administration and 
others, Respondents. 


Civil Writ Peta. No. 295-D of 1963, DI- 
15-11-1972. 


Index Note :— (A) Delhi Municipal Cor- 
poration Act (66 of 1957), S. 323 (3) and (5) 
— Lay-out plan — When can be deemed 
to have been sanctioned. 

Brief Note:— (A) Where the standing 
committee has allowed sixty days fo expire 
without rejecting the plan or asking for fur- 
ther information, it would be deemed to have 
been sanctioned. L. P. A. Nos. 138-D of 
1964 and 143-D of 1965, DJ- 1-12-1969 
(Delhi), Followed. (Para 6) 


Index Note:— (8) Land Acquisition Act 
(1894), S. 5-A — Objections to acquisition — 


Adequate opportunity not available — Pro- 
ceedings must be quashed. 


Brief Note :— (B) Thus where the noti- 
fication under Section 4 was published on 
13-11-1959 and the objections were required 
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to be filed before 13-12-1959 but the Master 
plan for which the land was sought to be 
acquired was for the first time published in 
a draft form in 1960 and was finalised in 
1962, it is obvious that the persons interested 
in the land had not adequate opportunity to 
prefer objections. AIR 1973 SC 1150, 
Followed. (Paras 9, 10) 
Cases Referred : Chronological Paras 
AIR 1973 SC 1150 = Civil Appeal 

No. 2356 of 1968, D/- 23-8-1972, 

Munshi Singh v. Union of India 9 
(1969 L. P. A. Nos. 138-D of 1964 

and 143-D of 1965, D/- 1-12-1969 

(Delhi), Municipal Corporation of 

Delhi v. Smt. Kamla Bhandari 6, 7 

B. R. Iyanger with K. L. Rathee and 
B. T. Singh, for Petitioners; R. N. Dikshit, 
for Respondents. 

ORDER :— This writ petition is directed 
against the acquisition of the land in dispute 
situated on Ring Road near Rajouri Gardens, 
New Delhi. In the writ petition, the peti- 
tioners have alleged that the petitioner con- 
stituted a partnership firm, acquired the land 
in dispute by purchase and by agreements of 
sale for purposes of housing and they pre- 
pared a lay-out plan and made other arrange- 
ments to carry out their scheme. 

2. On 19th July, 1956, the State issued 
a notification under S. 4 of the Land Acqui- 
sition Act (hereafter referred to as the Act) 
for acquisition of the land in dispute. There- 
after the petitioners filed objections on 9th 
August, 1956 and after some correspondence 
had been carried on, the land in dispute was 
denotified on 19th December, 1957. A fresh 
notification under Section 4 of the Act was, 
however, issued in respect of large areas of 
land including the land in dispute on 13th 
November, 1959. Within thirty days of the 
same, on 12th December, 1959 the petitioners 
filed objections against the said notification. 
On ist July, 1960, the Government issued a 
press note declaring the policy that all lands 
of which lay-out plans had been sanctioned 
by the appropriate authority before 13th 
November, 1959 would not be acquired and 
they specified 16 colonies for the purpose, but 
the colony of the petitioners was not denofi- 
fied. Eventually on 16th August, 1962, a dec- 
laration under Section 6 of the Act was issued 
in respect of the land in dispute which has 
led to the filing of the writ petition. 


3. In support of the petition, the peti- 
tioners have urged mainly two grounds, 
namely, they had filed their own lay-out plan 
and the same had either in fact or in law 
been sanctioned and so the conditions laid 
down in the press note dated ist July, 1960 
and the acquisition of their colony was illegal. 
The second contention is that the land in 
dispute purports to have been acquired for 
the Master Plan which was published in July, 
1960 and so they have not had any adequate 
opportunity to prefer objections under Sec- 
tion 5-A of the Act against the notification 
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dated 13th November, 1959. In support of 
this contention, the petitioners have relied 
upon a number of facts and circumstances 
which would be noticed in appropriate places. 


4. The writ petition has been op- 
posed on behalf of the State as well as the 
Municipal Corporation of Delhi and rejoin- 
ders were also filed on behalf of the peti- 
tioners. I shall now take up the first point. 
On 9th August, 1956, the petitioners made 
an application (Annexure R-1 on page 120) 
to the Secretary, Delhi Development Pro- 
visional Authority, New Delhi, in which they 
undertook to carry out the development of 
the site. They attached the site plan and 
stated that they were owners of the land 
and they would use it for purposes of a 
residential colony and they undertook to sub- 
mit the site plans in triplicate, specifications 
and elevations in accordance with the muni- 
cipal bye-laws. On 10th August, 1956, (An- 
nexure R-2) the Administrative Officer wrote 
to the petitioners—society that the documen- 
tary evidence of the ownership of the society 
must be furnished. Then some more cor- 
respondence followed between the parties 
which is not material at this stage. Then 
on 14th November, 1956 (Annexure R-4) in 
reply to the letters of the petitioners, the 
Secretary of the Delhi Development Provi- 
sional Authority stated that the claim of the 
ownership of the petitioners in respect of the 
land in dispute could not be verified unless 
the petitioners filed Jamabandi, Shajra Plan 
and key plan. After some more corres- 
pondene, the Authority again wrote a letter 
on 24th July, 1957 (Annexure R-7) calling 
for Jamabandi and Shajra plan. The peti- 
tioners maintained that on 27th August, 1958, 
they had furnished all the necessary docu- 
ments of title, including title-deeds, Jama- 
bandi, Shaira Plan etc., which were discussed 
by the Kanungo of the area subsequently in 
February, 1960. However, it appears that 
this Delhi Development Provisional Authority 
was superseded by another Authority known 
as Delhi Development Authority and the 
work of sanctioning this lay-out plan fell 
to the Delhi Municipal Corporation which 
had been constituted by Act 66 of 1957. 


5. Subsequently the petitioners on Sth 
January, 1959 submitted their lay-out plan 
of the colony to the Commissioner, Delhi 
Municipal Corporation for approval. They 
stated in their application that they had pre- 
viously submitted the key plan, the site plan 
and contour plan with documents relating to 
ownership and they were submitting the lay- 
out plans and the site plan. The application 
is Exhibit P. 1/A and its receipt is Exhibit 
P.1/B. The application was processed on 
13th May, 1959 (Exhibit P.3, page 108). The 
Architect of the Municipal Corporation stated 
that in so far as planning was concerned, the 
lay-out plan was in order and that the re- 
quired service plans be filed. Thereafter the 
petitioners filed service plans which the 


ALR. 


Architect of the Municipal Corporation by 
letter dated 18th September, 1959 (Exhibit 
P.2) found to be in order, but he stated that 
the documents of ownership were not com- 
plete and so he asked for the remaining 
documentary evidence in proof of ownership. 
The officer, however, took care to expressly 
state that final approval would only be con- 
veyed when the lay-out plan would be ap- 
proved by the Standing Committee. The 
documents of title were scrutinised and on 
29th August, 1960, the Town Planner of the 
Corporation requested a discussion of the 
documents of ownership and he stated that 
the case would be forwarded to the Stand- 
ing Committee only after the documents of 
ownership were found to be in order. This 
is a letter dated 29th August, 1960 (An- 
nexure R-9). On 16th November, 1960, the 
Town Planner stated by Annexure R. 10 that 
the Kanungo had reported that the remain- 
ing objections about proof of ownership had 
not been removed. Lastly on 18th February, 
1960, the Municipal Corporation conveyed by 
Annexure R.11 that the Standing Committee 
of the Municipal Corporation, in its meeting 
held on 8th January, 1960, decided that the 
applicants whose lay-out plans were under 
consideration, be asked to submit a certificate 
to the effect that the land of the lay-out plan 
had been excluded by the notification undep 
Section 4 of the Act dated 13th November, 
1959 and the petitioners were thereupon 
asked to produce the said certificate. In these 
circumstances it is obvious that the Standing 
Committee never expressly sanctioned the lay- 
out plan of the petitioners, whether before 
or after 13th November, 1959. The conten- 
tion of the counsel for the petitioner, how- 
ever, is that under Section 313 of the Delhi 
Municipal Corporation Act, the lay-out plan 
would be deemed to have been sanctioned on 
the expiry of sixty days if the Standing Com- 
mittee fails to reject the application or ask 
for further information. The relevant pro- 
vision of this section is that before utilising, 
selling or otherwise dealing with any land 
under Section 312, the owner thereof would 
send to the Commissioner a written applica- 
tion with a lay-out plan of the land showing 
the particulars mentioned in the relevant 
clauses. They, however, do not expressly 
include the documents of title, but it is urged 
that since the owner alone can take advan- 
tage of this provision, the Corporation is 
entitled to insist upon its satisfaction about 
the ownership of the applicant. However, 
sub-section (3) on which reliance is placed, 
reads as follows :— 


“Within sixty days after the receipt of 
any application under sub-section (1) the 
Standing Committee shall either accord sanc- 
tion to the lay-out plan on such conditions 
as it may think fit or disallow it or ask fon 
further information with respect to it.” 
Sub-section (4) lays down the conditions 
under which the sanction may be refused and 
Clause (a) is to the effect that if the parti- 
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culars shown in the lay-out plan are likely 
to conflict with scheme of development of 
Delhi under the Master Plan or a zonal 
development, the sanction may not be ac- 
corded. Sub-section (5) is material for pur- 
poses of this case which reads as follows :— 


“No person shall utilise, sell or other- 
wise deal with any land or lay-out or make 
any new street without or otherwise than 
in conformity with the orders of the stand- 
ing Committee and if further information is 
asked for, no step shall be taken to utilise, 
sell or otherwise deal with the land or to 
lay-out or make the street until orders have 
been passed upon receipt of such informa- 
tion : 

Provided that the passing of such orders 

not be in any case delayed for more 
than sixty days after the Standing Committee 
has received the information which it con- 
siders necessary to enable it to deal with 
the said application.” 

6. On a construction of this provision 
of Jaw, a Division Bench of this Court in 
Municipal Corporation of Delhi v. Smt. 
Kamla Bhandari, Letters Patent Appeals 
Nos. 138-D of 1964 and 143-D of 1965 decid- 
ed on 1-12-1969 (Delhi) by S. N. Andley, J. 
(as he then was) and Hardayal Hardy, J. 
observed that in spite of the fact that in 
Section .337 of the Corporation Act there was 
a provision for the sanction to be deemed 
to have been granted on the expiry of the 
statutory period, the result under Section 313 
would be the same and the action of the 
standing committee would be intra vires if 
it was performed within the prescribed time 
and it would be ultra vires if performed 
after its expiry. The Court, therefore, final- 
ly held: ‘In our view the reasonable con- 
struction is that if the Standing Committee 
does not act within the time prescribed, the 
restriction upon the utilisation of the land 
stands removed.” This authority, so far as 
this Court is concerned, lays down the law 
authoritatively. The result is if the Standing 
Committee has allowed sixty days to expire 
without rejecting the plan or asking for further 
information, it would be deemed to have been 
sanctioned. 

7. Applying this rule of law to the 
facts of the case, I find that the fresh lay- 
out plans had been filed by the petitioners 
with the Municipal Corporation on Sth Janu- 
ary, 1959. On 13th May, 1959, they had been 
approved and the service plans were asked 
for which were found in order on 18th 
September, 1959. The documents of title 
had been duly furnished on 22nd August, 1958 
(vide Annexure P.4/3). The Municipal Cor- 
poration did not ask for any further infor- 
mation with regard to the title-deeds till 1960 
and the period of sixty days since the filing 
of the service plans expired before 13th 
November, 1959. Consequently in view of 
the authority of the Division Bench of this 
Court in Smt. Kamla Bhandari’s case, L. P. 
A. Nos. 138-D of 1964 and 143-D of 1965, 
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Dj- 1-12-1969 (ethi) the lay-out plan will be 
deemed to have been sanctioned and this 
would entitled the colony to be excluded in 
terms of the press note. Whether a writ 
can be issued merely on the ground that the 
acquisition contravenes the press note, need 
not be determined in this case since the writ 
is likely to succeed on the second point which 
will now be examined. 


8 As is apparent from the date-sheet 
of the events given above, the first notifica- 
tion under Section 4 of the Act made on 
19th July, 1956 was cancelled on 19tb 
December, 1957. The notification in dispute 
was issued on 13th November, 1959 which is 
Annexure P.5 on page 105. This is a blanket 
notification covering large areas of land and 
admittedly it includes the land in dispute. 
The petitioners, within thirty days of the 
same, filed their objections under Section 5-A 
of the Act, copy of which has been handed 
in at the hearing of the arguments by the 
counsel for the petitioners which is not op- 
posed on behalf of the respondents. It is 
significant that in these objections the peti- 
tioners had stated that they were declaring 
this colony as a residential area and they 
raised other objections, but it is common 
ground that no objection had been raised 
against the applicability of the Master Plan 
to the land in dispute. In the return filed 
on behalf of the State, in the affidavit of Mr. 
A. V. Venkatasubban, Secretary (Local Self 
Government) Delhi Administration, Delhi, it 
is mentioned in paragraph F of the preli- 
minary objections that there was a com- 
prehensive plan for providing accommoda- 
tion and regulating growth of the city and the 
Town Planning Organization was set up in 
1955 which prepared an interim general plan 
in 1956 and then started working on the 
bigger project of preparing a Master Plan. 
It is expressly stated that the draft Master 
Plan was published in July, 1960, although 
the general pattern of development and the 
need for acquisition had been decided upon 
by the Government before the issue of the 
notification dated 13th November, 1959. The 
date of the draft Master Plan is July, 1960 


_and the final Master Plan was published in 


September, 1962. The State filed another af- 
fidavit in opposition to the writ petition after 
it had been amended and in paragraph F of 
the affidavit in opposition filed on 12th May, 
IR the facts mentioned above were reiterat- 


9. The result that emerges mor «we 
survey of the facts is that the Master plan 
for the fulfilment of which the land was 
sought to be acquired, was, for the first time 
published in July, 1960 and was finalised in 
September, 1962, and, therefore, the same was 
not available to the petitioners to inspect, 
scrutinise or raise objections against on 12th 
December, 1959 when they were expected fo 
file their objections. The petitioners, there- 
fore, have not had any adequate opportunity 
to prefer objections against the acquisition 
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of the land. I derive support from an autho- 
rity of the Supreme Court reported as Munshi 
Singh v. Union of India, Civil Appeal No. 
2356 of 1968, decided on 23-8-1972 = (re- 
ported in AIR 1973 SC 1150). In this case, 
the object for which the land had been noti- 
fied to be acquired was planned development 
of the area and a note had been appended 
to the notification that a plan of the land 
may be inspected in the office of the Collec- 
tor. Grover, J. speaking for the Court ob- 
served that the public purpose to be stated 
in the notification under Section 4 must be 
particularised and unless it is done, the mere 
words “planned development of the area” 
were wholly insufficient and conveyed no 
idea as to the specific purpose for which the 
land was to be utilised. The Court further 
observed that if Section 5-A of the Act has 
any purpose and if it has to be given its 
full effect, the person interested in the Jand 
proposed to be acquired, must have an op- 
portunity to submit his objections under Sec- 
tion 5-A of the Act and that he can do only 
if the notification under Section 4 (1), while 
mentioning the public purpose, gives some 
definite indication or particulars of the said 
purpose which would enable the persons con- 
cerned to object effectively and in the absence 
of such specification of particulars, the objec- 
tor cannot file any proper or cogent objec- 
tions under Section 5-A which he has a right 
to do under that provision. The Court was, 
therefore, pleased to quash the land acquisi- 
tion proceedings. In this decision, the Court 
also observed that if the Master Plan were 
available for inspection or if the knowledge 
of its existence on the part of the appellants 
had been satisfactorily proved, the position 
might have been different. his exception 
does not arise in the present case. On the 
date of the notification even the draft on the 
Master Plan had not been published and so 
it was futile for the petitioners to attempt 
to make inspection of anything which was 
still in the mind of the officers. Whe land 
acquisition proceedings in the case, therefore, 
do not survive. 

10. As a result, on the facts and cir- 
cumstances of the case, I quash the pro- 
ceedings for acquisition of the land in dis- 
pute. The declaration under Section 6 of 
the Act and- the subsequent proceedings, if 
any, are set aside. The writ petition is ac- 
cordingly allowed, leaving the parties to bear 
their respective costs. 

Petition allowed. 
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AIR 1973 DELHI 278 (V 60 C 77/2 
S. N. ANDLEY, C. J. 

Union of India, Delhi, Petitioner v. 
Sagwa and others, Respondents. 

Civil Revn. No. 153 of 1970, D/- 20-10- 
1972, to revise order of G. R. Luthra Addl 
Dist, J., Delhi, D/- 10-10-1962. 

Index Note :— (A) Land Acquisition Act 
(1894), S. 31, Second Proviso — Receipt of 
compensation “ander protest” — Protest need 
not necessarily be at the time of receiving 
amount — It can be made at earlier stage 
also. ATR 1964 Cal 283; AIR 1971 Pun & 
Har 353 and AIR 1972 Pun & Har 31, Dis- 
senfed from. 

Brief Note:— (A) The provision only 
requires that there should be a protest and 
that the amount should not be received other- 
wise than under protest. Whus if upon the 
offer being made by the Collector of tender- 
ing amount as determined by him, the per- 
son concerned states in an application that 
he is prepared to receive it but only under 
protest, it is not necessary that he should 
record the protest also upon the receipt of. 
payment. AIR 1969 Cal 221, Rel. on; 1970 
Cur LJ 68 (Punj); AIR 1967 Andh Pra 126 
and AIR 1958 Mad 186, Distinguished. 

(Para 5) 
Cases Referred : Chronological Paras 
AIR 1972 Punj & Har 31 = 1971 Cur 
LJ 804, Jaswant Singh v. State of 
Punjab 8 
AIR 1971 Punj & Har 353 = 73 Pun 
LR 261, Smt. Kailash Devi v. State 
of Haryana 
1970 Cur LJ 68 = ILR (1971) 2 Punj 
117, Sardara Si v. State of 


Punjab 

AIR 1969 Cal 221 = ILR (1968) 2 
Cal 321, Md. Golam Ali Mina v. 
Land Acquisition Collector 

AIR 1967 Andh Pra 126 = ILR (1964) 
Andh Pra 1102, S. M. A. Somasunda- 
ram Mudaliar v. District Collector, 
Chittoor 

AIR 1964 Cal 283, Suresh Chandra 
Roy v. Land Acquisition Collector 
Chinsurah 5, 6, 8 


AIR 1958 Mad 186 = (1958) 1 Mad 
LJ 27, S. Thomas v. Collector of 
Madras T 

C. V. Francis, for Petitioner; S. N. 

Mehta, for Respondents. 


6, 9 


ORDER :— By his order dated October 
10, 1969, the Additional District Judge, Delhi 
while dealing with an application under Sec- 
tion 18 of the Land Acquisition Act, 1894, 
on behalf of 16 claimants has decided a pre- 
liminary issue as to whether Kaniya (respon- 
dent No. 14 herein), who was one of the 
16 claimants, had received payment without 
protest on the facts admitted by the parties. 
He decided the issue against the petitioners 
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and held that Kanahiya was entitled to join 
in the said application. 


2. The facts are that lands belonging 
to the respondents were acquired and the 
Collector made an award whereunder 
Kanhiya, respondent No. 14, had also to re- 
ceive the compensation offered by the Col- 
lector. On December 12, 1962, Kanhiya 
made an application to the Collector to the 
effect that he would receive the payment as 
offered by the Collector but under protest. 
However, when Kanhiya actually received 
payment on January 22, 1963, he did not 
mention his protest on the receipt given by 
him at that time. It was, therefore, con- 
tended on behalf of the petitioners that 
Kanhiya was not entitled to be a party to 
the application under Section 18 of the Land 
Acquisition Act for enhancement of com- 
pensation which had been forwarded to the 
Additional District Judge for disposal. 


3. It cannot be disputed that the 
award of the Collector (is) tantamount to an 
offer of payment. Offers, ordinarily made, 
may either be accepted in which case a con- 
tract comes into existence or rejected in 
which case no contract comes into existence. 
A special provisions has, however, been made 
in Section 31 of the said Act with regard to 
payment of amounts awarded by the Collec- 
tor. Sub-section (1) of S. 31 of the said 
Act requires the Collector to tender pay- 
ment of the compensation awarded by him 
to the person interested or entitled thereto 
according to the award. This is the offer 
by the Collector. It is open to the person 
to whom the offer is made not to consent to 
receive it in which case and by virtue of 
sub-section (2) of S. 31, the Collector is to 
deposit the -amount of compensation in the 
Court to which a reference under Section 18 
would be submitted. However, a departure 
is made from the ordinary law of contract 
by the first proviso to sub-section (1) of 
S. 31 of the said Act. This proviso entitles 
any person to whom such tender of payment 
is made to receive the payment under protest 
as to the sufficiency of the amount. Notwith- 
standing the receipt of the amount tendered 
by the Collector under protest, the person to 
whom the amount is tendered remains entitl- 
ed to ask for a reference under Section 18 
of the Land Acquisition Act to the Court. 
However, the second proviso to sub-sec. (2) 
of S. 31 of the said Act creates a bar in the 
way of a person to whom such payment is 
tendered and who receives it otherwise than 
under protest in making an application 
under Section 18 of the said Act. This se- 
cond proviso is in these terms :— 


“Provided also that no person who has 
teceived the amount otherwise than under 
protest shall be entitled to make any ap- 
plication under Section 18.” 

4. The short question in this revision 
petition is as to whether the protest must be 
made at the time of actually receiving the 
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payment or it can be made at any earlier 
stage also. The section does not in so many 
words say, as it could have said, that the 
protest must be simultaneous with the receipt 
of the payment. Mr. Francis, learned counsel 
for the petitioners, urges that that is how 
the second proviso to sub-section (2) of S. 31 
of the said Act has been interpreted in various 
authorities. 

5. The first case to which reference 
is made is Suresh Chandra Roy v. Land 
Acquisition Collector, Chinsurah, (AIR 1964 
Cal 283) which was also cited before the Ad- 
ditional District Judge. It was held in this 
case by a learned Single Judge of the 
Caicutta High Court that a protest ought to 
be made, firstly, in the application for receiv- 
ing the disputed amount of compensation, if 
any such application is to be at all made 
and must be recorded in the receipt granted 
showing that the disputed amount of com- 
pensation money was accepted under protest. 
With respect I find it difficult to agree with 
the conclusion arrived at because I do not 
see any warrant for it in the language em- 
ployed in the second proviso referred to 
above. All that the second proviso requires 
is that there should be a protest and that the 
amount should not be received otherwise than 
under protest. If upon the offer being made 
by the Collector of tendering payment as 
determined by him, the person concerned 
states in an application as was stated in the 
present case that he is prepared to receive 
it but only under protest, I do not see any 
further requirement for him to record the 
protest also upon the receipt at the time when 
he actually receives the payment. 

6. Even the Calcutta High Court did 
not support the conclusions of the learned 
Single Judge in Suresh Chandra Roy’s case, 
AIR 1964 Cal 283. By a Division Bench of 
that Court in the case of Md. Golam Ali Mina 
v. Land Acquisition Collector, AIR 1969 Cal 
221 the observations in the earlier Calcutta- 
case were held to be obiter. The Division 
Bench were considering a case where it was 
only in the application under Section 18 of 
the said Act that it had been mentioned that 
the applicants were prepared to accept amounts 
awarded under protest and payments were 
made in pursuance of this application and re- 
ceipts were given on the back thereof without 
mentioning the words “under protest”. It was 
held that the receipts must be related to the 
applications themselves and must be linked 
with the same and that it could not be held 
that the amount had been received without 
protest so as to disentitle the applicants to 
apply for references under Section 18. 

7. Mr. Francis has also relied upon 
the cases Sardara Singh v. State of Punjab, 
1970 Cur LJ 68; S. M. A. Somasundaram 
Mudaliar v. District Collector Chittoor, AIR 
1967 Andh Pra 126 and Mrs. S. Thomas v. 
Collector of Madras, AIR 1958 Mad 186. In 
mone of these cases was any protest made at 
any time after the tender of the amount and 
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till the time of receipt of the amount. These 
cases, therefore, clearly fall within the second 
proviso to sub-section (2) of Section 31 of 
“the said Act. 


8. Anofher case upon which Mr. 
Francis relies is the case of Smt. Kailash 
Devi v. State of Haryana, AIR 1971 Punj 
and Har 353 where the learned Judge relied 
upon the aforesaid decision in AIR 1964 Cal 
283 holding that the protest must be 
recorded in the application if any for the 
amount as well as in the receipt for this 
amount. To the same effect is the case of 
Jaswant Singh v. State of Punjab, AIR 1972 
Punj and Har 31. 


9. In my view the decision of the 
Calcutta High Court in the case reported in 
AIR 1969 Cal 221 is, with respect, correct. 
The order of the Additional District Judge 
is, therefore, correct. This revision petition 
is, therefore, dismissed but with no order as 


to costs. 
Petition dismissed. 


AIR 1973 DELHI 280 (V 60 C 78) 
JAGJIT SINGH AND AVADH BEHARI, JJ. 

Hafiz Abdul Basit and another, Appel- 
lants v. Hafiz Ahmad Mian and others, Res- 
pondents. 

Civil Regular First Appeal No. 118-D 
of 1960, D/- 13-10-1972, against decree of 
Kasbmir Singh Sidhu, Sub. J., ist Class, 
Delhi, D/- 18-7-1960. 

Index Note: — (A) Mohammedan Law 
— Gift — Delivery of possession — Even 
symbolic possession of property is sufiicient 
to make a valid gift. 

Brief Note: — (A) Possession, the deli- 
very of which would complete a gift, may 
be either actual or constructive. Ali that is 
necessary is relinquishment of control. Thus 
an oral gift of the property in possession of 
tenants by asking them to attorn to the donee 
and by several other acts signified in number 
of enumerated documents was held to be a 
valid gift as the circumstances showed that 
requisite delivery of possession of the subject 
matter of the gift was clearly established and 
the donee was sole owner in exclusive pos- 
session. Case law discussed. 

(Paras 13, 15, 18, 19, 21 
to 25, 30, 32 and 47) 

Index Note: — (B) Evidence Act (1872), 
Section 47 — Proof of genuineness of docu- 
ment —- Document proved by person compe- 
tent to depose as to ifs execution is properly 
proved. 

Brief Note: — (B) The fact that neither 
the tenant nor the scribe of the rent deeds 
(impugned documents) was produced in the 
Court is not material. The person who de- 
posed as to their execution was present when 
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the rent notes were executed. AIR 1957 SC 
857, Followed. (Paras 26, 27) 

Index Note:— (O) Mohammedan Law — 
Gift — Made with a view to disinherit other 
heirs is not illegal. 


Brief Note:— (C) Mohammedan Law 
allows a man to give away the whole of his 
property during his lifetime. (1876) 3 Ind 
App. 291, Followed; AIR 1950 Pesh 11, Dis- 
sented from. (Paras 37, 38, 40) 


Cases Referred: Chronological Paras 
AIR 1968 Bom 112 = 68 Bom LR 228, 

Mohammed Yusuf v. D. 26 
AIR 1957 SC 857 = 1958 SCJ 111 = 

1957 Cri LJ 1346, Mobarik Ali Ahmed 

v. State of Bom. 26 
AIR 1950 Pesh 11 = Pak Cas (1950) 

Pesh 22, Ahmad Khan v. Mt. Zam- 

root Jar . 37, 
AIR 1937 All 547 = 1937 All LJ 486, 

Jamil-Un-Nissar v. Mohammad Zia 45 
AIR 1934 Bom 21 = 35 Bom LR 1148, 
` Ebrahim Alibhai Akhji v. Bai Asi 43 
AIR 1929 PC 149 = 56 Ind App 213, 

Amjad Khan v. Ashraf Khan. 14 
AIR 1927 Lah 413 = 9 Lah LJ 220, 

Ahmad Hussain v. Qamar-Ul-Zaman 36 
AIR 1922 PC 281 = 49 Ind App 

195, Mohd. Abdul Gani v. Fakkar 

Jahan Begum 14 
AIR 1916 PC 27 = 43 Ind App 212, 

Sadik Hussain Khan v. Hashim 


Alikhan 
(1889) ILR 11 All 460 = 16 Ind App 
205 (PC), Mohammad Mumtaz Ahmad 
v. Zubaida Jan 
(1880) ILR 3 All 266, Kamar-Un-Nissar 
Bibi v. Hussain Bibi 4i 
(1876) 3 Ind App 291 = ILR 2 Cal 
184, Ranee Khujooroonissa v. Mussa- 
mut Raushun Jehan 39 


C. L. Chaudhary, for Tanzeem Ahmed 
and Shabbir Ahmed, for Appellants; Hafiz 
Mohd. Said, in person; R. M. Lal with Arun 
Kumar, for No. 13; Bhagwat Dayal and 
Maheshwar Dayal, for Mohd. Kamal and 
Hoor Banu, for Respondents. 


AVADH BEHARI, J:— On Decem- 
ber 15, 1952, one Hafiz Abdul Basit insti- 
tuted a suit for possession by partition, ren- 
dition of accounts of the rents and mesne 
profits and recovery of the amount found 
due on rendition of accounts. The suit was 
filed against 13 defendants. 


2. There was a common ancestor of 
the plaintiff and defendants 1 to 8. His name 
was Hafiz Karim Baksh. He died in the 
year 1904. One of his sons was Sheikh Ab- 
dul Haq who died in 1922 possessed of an 
undivided 1/6th share in the estate which he 
held as tenant in common with the other 
heirs of his father. On his death this undivid- 
ed share was inherited by his widow Mst. 
Kulsum-un-Nisa and his son Sheikh Mohd. 
Daud in moeity of 1/8th and 7/8th respecti- 
vely. There was another son of Hafiz Karim 
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Baksh, Sheikh Hafiz Abdul Khaliq by name. 
The plaintiff and defendants 1 to 9 are the 
sons, daughters and the widow of Hafiz Abdul 
Khaliq. In 1916, a suit was instituted for 
partition of the estate of the common an- 
cestor Hafiz Karim Baksh which was decided 
by the Senior Sub-Judge, Delhi on August 
26, 1926. A partition decree was passed and 
under this decree the property detailed in 
Schedule I Column ‘A’ attached to the plaint 
‘fell to the share of Kulsum-un-Nisa and 
Sheikh Mohd. Daud jointly in proportion of 
one-eighth and seven-eighth share respective- 
ly. This property was separately allotted to 
the widow and the son of Abdul Haq as thei 
exclusive share on partition. 


3. On April 17, 1952, Sheikh Mohd. 
Daud died leaving behind four heirs, viz., 
his paternal uncle Hafiz Abdul Khaliq, two 
widows Mst. Khatija Bi (defendant No. 10) 
and Mst. Mahmud-un-Nisa (defendant No. 
11), and his mother Mst. Kulsum-un-Nisa 
(Defendant No. 12). Hafiz Abdul Khaliq died 
on September 25, 1952 leaving behind five 
sons, four daughters and one widow. Mohd. 
Daud made a gift of his seven-eighth share 
to his mother Kulsum-un-Nisa. She was al- 
ready the owner of one-eighth share in the 
property left by her husband. After the 
gift she became the full owner of the pro- 
perty. She made a gift of the entire property 
to Sheikh Mohd. Amil who was the grand- 
son of her sister. 


4. The suit out of which the present 
appeal has arisen was instituted by Hafiz 
Abdul Basit, one of the sons of Abdul Kha- 
liq, against Kulsum-un-Nisa and Sheikh 
Mohd. Amil, defendants 12 and 13. To the 
suit the remaining four sons, four daughters 
and the widow of Abdul Khaliq were also 
made party-defendants. The two widows of 
Sheikh Mohd. Daud were also made parties. 
The contesting defendants were, however, 
Kulsum-un-Nisa and Mohd. Amil. The main 
ground taken by the plaintiff and defendants 
1 to 9 was that they were the heirs of Sheikh 
Mohd. Daud and they were entitled to his 
share in the property to the extent of seven- 
eighth. In substance the gifts stated to have 
been made to Mohd. Amil by Kulsum-un- 
Nisa and by Sheikh Mohd. Dand to his 
mother Kulsum-un-Nisa of his seven-eighth 
share were denied and it was asserted that 
on the death of Sheikh Mohd. Daud on 
April 17, 1952, his seven-eight undivided 
share in the property devolved on the heirs 
of Abdul Khaliq and the two widows of 
Mohd. Daud. 


5. During the pendency of the suit 
Hafiz Abdul Basit died. By order dated 
September 11, 1968, one of his brothers 
Bashir Ahmad who was already a party to 
the suit as respondent No. 3 was substituted 
as appellant. Subsequently, Bashir Ahmad 
also died and his two sons Tanzeem Ahmad 
and Shabbir Ahmad were brought on the re- 
cord as appellants on August 7, 1970. Du- 
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ring the hearing of the appeal, defendant No. 1 
Hafiz Mohd. Said, an Advocate of this 
Court, made an application to the effect that 
he may be transposed to the array of the 
appellants and by order dated July 31, 1972 
we allowed his application. 

6. In short the dispute in the suit re- 
lates to the seven-eighth share in the pro- 
perty which was owned by Mohd. Daud who 
died childless. The heirs of Abdul Khaliq 
claim to be entitled to this share on inher- 
itance. Similarly, the two widows of Sheikh 
Mohd. Daud also claim their share in the 
property of Sheikh Mohd. Daud. The con- 
testing defendants as stated above to the 
suit were Kulsum-un-Nisa, the mother of 
Sheikh Mohd. Daud and Mohd. Amil. Mohd. 
Amil claimed to be the donee both of the 
share of Kulsum-un-Nisa as well as Mohd. 
Daud. Shortly after the institution of the 
suit Kulsum-un-Nisa also died. Mohd. Amil, 
defendant No. 13, is the only contesting res- 
pondent. 


7. Defendants 1 to 9, namely, the 
heirs of Abdul Khaliq—his sons, daughters 
and widow—filed one written statement sup- 
porting the claim of the plaintiff. Defen- 
dants 10 and 11, the widows of Mohd. Daud 
filed their separate written statement claim- 
ing share in the property of Sheikh Mohd. 
Daud in addition to the dower debt. Kul- 
sum-un-Nisa (defendant No. 12) filed her 
written statement on January 7, 1953. She 
pleaded that Mohd. Daud, in his lifetime 
made an oral gift of his entire share of the 
property (which was seven-eighth) left by his 
father in her favour in 1935 and that the 
possession thereof was also delivered to her. 
She further stated that she in her turn had 
made an oral gift of the major portion of 
the property (namely, property on inheritance 
she acquired from her husband in which her 
share was one-eighth and out of the pro- 
perty which she received on gift made by 
Mohd. Daud in 1943), in favour of Sheikh 
Mohd. Amil (defendant No. 13) who was 
brought up by her since his childhood and 
for whom both. she and her deceased son 
Mohd. Dand, had great affection. Possession. 
of the property was also delivered to Mohd. 
Amil. Defendant No. 13, Mohd. Amil, also 
filed a separate written statement which was 
on the same lines as the written statement 
of Kulsum-un-Nisa. He claimed that Sheikh 
Mohd. Daud gifted the whole of his pro- 
perty in favour of his mother Kulsum-un- 
Nisa in 1935 and 1943 and got the name of 
his mother mutated in the Municipal Regis- 
ters and got rent deeds executed by the te- 
nants exclusively in her favour and manag- 
ed the property as her Mukhtiar. On ac- 
count of great love and affection which Kul- 
sum-un-Nisa had for Mohd. Amil she (Kul- 
sum-in-Nisa) made a gift of a major portion 
of her property in his favour in 1943 and 
gave possession of these properties to him. 
It was further pleaded that in the year 1946, 
she executed a regular gift deed acknowledg- 


282 Delhi  [Prs. 7-10] 


ing the previous gift and gifting other pro- 
perties to Mohd. Amil. This deed of gift 
was attested among others by Hafiz Abdul 
Manan. the husband of defendant No. 6, 
daughter of Abdul Khaliq and cousin of the 
original plaintiff Hafiz Abdul Basit and by 
Sheikh Mohd. Daud, deceased, and Hafiz 
Zain-ul-Abdin another cousin of the original 
plaintiff. The sole defence to the suit was 
that Mohd. Amil was the donee of the entire 
property of Mohd. Daud and Kulsum-un- 
Nisa and that neither the heirs of Abdul 
Khaliq nor the two widows of Mohd. Daud 
were entitled to any share in the property 
which had come to Mohd. Amil by reason 
of the gift in his favour. 

8. On the pleadings of the parties, 
the Trial Court framed the followng issues:— 

“1. Whether this suit as framed is com- 
petent against Mohd. Amil, defendant No. 
13, who alleges to be in possession of the 
property in suit in his own right? 

2. Whether the suit for possession by 
partition against defendant No. 13 is not 
competent as defendant No. 13 is not a co- 
sharer in the entire property? 

3. Whether Hafiz Mohd. Daud deceased 
left any property, at the time of his death, 
if so what? 

4. Whether Mohd. Daud deceased creat- 
ed a valid gift of his share in the property 
in favour of Mst. Kulsum-un-Nisa? 

5. Whether the plaintiff is estopped from 
challenging the gift on account of the ad- 
missions of Mohd. Daud and Hafiz Khalig in 
respect of this gift? 

6. Is the plaintiff estopped from bring- 
ing this suit? 

7. Whether this suit is in respect of 
a part of the property? 

8. If Issue No. 1 is affirmed, whether 
the suit for the partition is competent? 

9. Whether the suit has been properly 
valued for the purpose of court-fees and ju- 
risdiction? 

10. Whether the suit is within time? 

11. What is effect of withdrawal and dis- 
missal of the suit brought by Mst. Mahmood- 
ul-Nisa, defendant No. 11 on the present 
suit? 

12. Whether defendant No. 13 is entitled 
to special costs under Section 35-A Civil Pro- 
cedure Code if so, how much? 

13. To what relief is the plaintiff entifl- 
ed and against whom? 

14. Whether defendant No. 11 is widow 
of Sheikh Mohd. Daud? 

15. Whether the present suit is barred by 
the rule of res judicata? 


16. Whether “ the point raised in Issue 
No. 15 can be raised? 


9. The parties examined a large num- 
ber of witnesses. 41 witnesses were examined 
by the plaintiff and 35 witnesses by the de- 
fendant. A large number of documents were 
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produced by the parties. The trial of the 
suit lasted nearly eight years. On July 18, 
1960, the learned Subordinate Judge dismiss- 
ed the suit with costs. On Issues 1, 2, 8, and 
9 the Trial Court held that the suit as fram- 
ed was competent. On Issues 3, 4, 5 and 6 
the Trial Court recorded the findings that 
(D) Mohd. Daud gifted his entire property 
except a residential house No. 356 situated 
in Gali Jootewali Mohalla  Chooriwallan, 
Delhi to his mother Mst. Kulsum-un-Nisa in 
1935. The said residential house was also 
gifted later on in 1943; (2) Mohd. Daud 
transferred symobolic possession to his 
mother of the gifted properties; (3) On 
numerous occasions Mohd. Daud declared 
that he had made the gift in favour of his 
mother and by her assent Kulsum-un-Nisa 
had accepted the gift; (4) That Mohd. Daud 
managed the properties of his mother as 
Mukhtiar; (5) That Mohd. Daud encouraged 
and helped Kulsum-un-Nisa in transferring 
the possession to Mohd. Amil as donee from 
her and that Mohd. Amil is now in posses- 
sion of the property as a donee. On this 
aspect, the trial Court said in its judgment: 


“The record of this case is replete with 
documentary and oral evidence making it 
abundantly clear that Sheikh Mohd. Daud 
gifted the bulk of his property in favour of 
his mother at the end of 1935 and the re- 
mainder—a residential house at the end of 
1942 orthe beginning of 1943. It may not 
be possible within the limits of this judg- 
ment to discuss the whole of the volumin- 
ous evidence, and in fact it is not even 
necessary to do so, for the evidence which 
I am going to discuss presently will itself 
be sufficient to show the alleged gift by Daud 
in favour of his mother Kulsum-un-Nisa 
stands fully proved.” 

10. In other words, the Trial Court 
recorded the finding that on his death on 
April 17, 1952, Hafiz Mohd. Daud did not 
leave behind any property which could be 
the subject-matter of inheritance by his heirs. 
It was found as a fact that Mohd. Daud 
made a gift of his share in the property in 
favour of Mst. Kulsum-un-Nisa and the 
latter made a gift of her own share as well 
as of the share which she got by reason of 
the gift from Mohd. Daud to Mohd. Amil. 
On issue No. 7, the Trial Court held that 
the suit was not bad for partial partition. 
On Issue No. 10 it was held that the suit 
was within time. On Issue No. 11 it was 
held that though Mahmood-un-Nisa (defen- 
dant No. 11) previous to the present suit had 
filed a suit for partition and possession and 
then withdrew the same without leave of the 
court to bring a fresh suit on the same cause 
of action, yet this did not preclude the pre- 
sent plaintiff from bringing the suit. On 
issue No. 12 it was held that defendant No. 
13 was not entitled to compensatory costs 
under Section 35-A of Code of Civil Proce- 
dure. On Issue No. 14, the Trial Court 
reached the conclusion that Mohd. Daud had 
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left behind two widows (defendants 10 and 
11) and that he had been validly married to 
Mahmood-un-Nisa and, therefore, defendant 
No. 11 is the widow of Sheikh Mohd. Daud. 
Issues 15 and 16 were not pressed by defen- 
dant No. 13. In the result, the suit was dis- 
missed in view of the findings of the Trial 
Court on Issues 3 and 4. 

11. From the above discussion it will 


be noticed that the principal points of con- 


froversy are covered by issues 3 and 4. The 
questions for decision are whether Hafiz 
Mohd. Daud made a valid gift in favour of 
Kulsum-un-Nisa and whether Kulsum-un- 
Nisa made a valid gift in favour of Mohd. 
Amil (defendant No. 13) both of her own 
share in the properties and of the share 
which she got by reason of gift from Mohd. 
Daud. 

12. Hafiz Mohd. Said (defendant No. 
1) whom we permitted to be transposed to 
the array of the appellants argued the case 
in person. The appellants claim their share 
of inheritance only in the share of Hafiz 
Mohd. Daud, viz., seven-cighth. The appel- 
lants did not claim to be the heirs of Kul- 
sum-un-Nisa and did not claim any share in 
her one-eighth share. It may be mentioned 
at this stage that one Mohd. Yaha a brother 
of Kulsum-un-Nisa claiming to be the heir of 
Kulsum-un-Nisa had instituted a separate 
suit against Mohd. Amil in which it was 
claimed that one-eighth share of Kulsum-un- 
Nisa on her death devolved on him (Mohd. 
Yaha) and that he was entitled to the said 
share on inheritance. In that suit also the 
gift made by Kulsum-un-Nisa of her one- 
eighth share in the property to Mohd. Amil 
was disputed. This suit was dismissed by 
the Trial Court and a regular second appeal 
was also dismissed on April 28, 1972 by 
B. C. Misra, J, R. S. A. No. 354 of 1962 
Mohd. Yaha v. Mohd. Amil etc). It is 
. true that the present plaintiffs are in no way 
bound by the judgment in that suit. We 
shall, therefore, say no more about the de- 
cision given in that suit and shall confine 
ourselves to the evidence brought on the re- 
cord of the present suit. 

13. The legal position in this case 
admits of no doubt. Under Mohammedan 
Law a gift may be made: 


(a) by a declaration made orally or in 
writing of the gift by the donor; 

(b) by the acceptance of the gift ex- 
pressly or implied by or on behalf of the 
donee; and 

(c) by the delivery of the possession of 
the subject of the gift. 

14. In Mohd. Abdul Gani v. Fakkar 
. Jahan Begum, 49 Ind App 195 = (AR 
1922 PC 281) Sir John Edge, speaking for 
the Board said:— 

For the valid gift inter vivos under 
the Mohammedan Law applicable in this 
case, three conditions are necessary, which 
their Lordships consider have been correctly 
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stated thus: (a) manifestation of the wish to 
give on the part of the donor, (b) the ac- 
ceptance of the donee either impliedly or ex- 
pressly; and (c) the taking of possession of 
the subject-matter of the gift by the donee, 
either actually or constructively.” (Also see 
Amjad Khan v. Ashraf Khan, AIR 1929 
Privy Council 149). 

The prophet has said: “A gift is not valid 
without seisin”, the rule of law is stated in 
Islamic Law thus:— 


“Gifts are rendered valid by tender, ac- 
ceptance and seisin. Tender and acceptance | 
are necessary ‘because a gift is a contract, 
and tender and acceptance are requisite in 
the formation of all contracts’, and seisin is 
necessary in order to establish a right of pro- 
perty in the gift, because a right of property 
according to our doctors, is not established, 
in the thing given merely by means of the 
contract, without seisin.” 

15. While delivery of possession is 
an essential condition for the validity of the 
gift, it is not necess that in every case 
there should be a physical delivery of pos- 
session. Possession, the delivery of which 
would complete a gift, may be either actual 
or constructive. All that is necessary is that 
the donor should divest himself completely 
of all ownership and dominion over the 
subject of the gift. (Mohd. Baksh v. Hos- 
saini Bibi, ILR 15 Cal 684). The relinquish- 
ment of control is thus necessary to com- 
plete the gift. Constructive possession of the 
subject of the gift is, therefore, sufficient. 
Delivery of possession can be made in such 
a manner as the subject of the gift is sus- 
ceptible of (Sadik Hussain Khan v. Hashim 
Ali Khan, 43 Ind App 212 = (AIR 1916 
PC 27)). If the property is in possession of 
the tenants then the donor may put the 
donee in possession by asking the tenants to 
attorn to the donee. 


16. In view of the above require- 
ments what has to be considered is whether 
the gift in this case fulfils all the require- 
ments of Mohammedan Law. 

17. There is an overwhelming evi- 
dence both oral and documentary to prove 
that Sheikh Mohd. Daud gifted the major 
portion of his property in favour of his. 
mother at the end of 1935 and the remainder 
consisting of a residential house at the end 
of 1942 or the beginning of 1943. Hafiz 
Mohd. Daud was the owner of considerable 
property. He had no issue as none of the 
two wives bore him any child. His relations 
with his two wives were rather indifferent. 
It appears that Daud was aware of the fact 
that if he did not make any disposition of 
the property in his lifetime then. nearly half 
of his estate would go to his uncle Hafiz 
Abdul Khaliq. Daud’s relations with Abdul 
Khaliq were strained, after the decision of 
the partition suit in 1926. The plaintiff, 
Abdul Basit admitted this fact in evidence. 
In fact it is in evidence that Abdul. Khaliq 
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owed a sum of Rs. 3000/- to Daud which 
he did not pay. Daud took out execution 
of the decree against Abdul Khaliq. This 
was admitted by Hafiz Abdul Manan, D. W., 
(D. 13 W. 25). The object of Daud, it 
seems in making a gift of his entire property 
to his mother was obviously to deprive 
Abdul Khaliq from getting any share in his 
property by inheritance. 


18. As already observed, Mst. Kul- 
sum-un-Nisa (defendant No. 12) died after 
filing her written statement in the suit. To 
prove the gift two witnesses were produced. 
They were Mohd. Yakub and Mussaraf Ali. 
Mohd. Yakub was in the service of Mohd. 
Daud and his mother Kulsum-un-Nisa from 
1933 to 1940. Again he joined their service 
in 1947 and continued to remain in service 
till he made his statement in Court on 
July 6, 1956. This witness stated that in 
1935 Mohd. Daud gifted his property in 
favour of his mother. It was in the month 
of November or December. The witness 
stated that he was present at that time, 
Mohd. Daud said to his mother that he 
wanted to gift the property to her. She in 
reply stated that she accepted it. Most of 
the property was in the possession of the 
tenants. By a power of attorney executed 
in 1937, Kulsum-un-Nisa appointed Daud as 
her general attorney. This witness also de- 
posed that Kulsum-un-Nisa gifted her pro- 
perty in favour of Mohd. Amil in July, 1952. 
On this occasion also this witness was pre- 
sent. Kulsum-un-Nisa stated at that time, “I 
hereby gift my whole property situated in 
Sarai Hafiz Bana and house No. 598 adja- 
cent to our residential house to you (Mohd. 
Amil”. Mohd. Amil stated, “I accept”. The 
other witness Mussaraf Ali was an employee 
of Kulsum-un-Nisa from 1927 to 1945. He 
used to recover rent on her behalf and main- 
tained accounts of the properties. This wit- 
ness also deposed that in 1935 Daud gifted 
the property in favour of his mother. It 
was an oral gift and was made in the pre- 
sence of this witness. Hafiz Mohd. Daud is 
stated to have said: “Mother, I hereby give 
this property in your favour. I do not want 
to give it to my family members.” Imme- 
diately after the gift was made Mohd. Daud 
went along with Mussaraf Ali, to the tenants 
and asked them to pay rent to his mother 
and to execute rent notes in her favour. The 
tenants executed rent notes in favour of Kul- 
sum-un-Nisa and her name was printed on 
the receipts as owner of the property. This 
witness used to realise rent and he produced 
counter-foils of receipts relating to the year 
1939 which were in his hand. Mohd. Daud 
gifted his sharein theresidential house in 
favour of his mother in 1942. The Trial 
Court accepted the testimony of these wit- 
nesses and we see no reason to disbelieve 
them. As will be seen presently there is a 
large volume of documentary evidence on 
the record in support of the gift by Mohd. 
Daud to Kulsum-un-Nisa and by Kulsum-un- 
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Nisa to Mohd. Amil and the examination of 
the documentary evidence leaves no doubt in 
the mind that both these witnesses were wit- 
nesses of truth. 

19. We shall now consider documen- 
tary evidence on the record relating to the 
gift. The first document to which attention 
may be invited is Ex. D-23. This is a power 
of attorney executed by Kulsum-un-Nisa in 
favour of Mohd. Daud on October 18, 1937 
after the gift had been made by the latter 
in favour of the former authorising Mohd. 
Daud to manage the property on her behalf. 
In this document, in the recital-portion it is 
stated that sometime earlier Mohd. Daud 
made a hiba to Kulsum-un-Nisa of his own 
share of the property and besides this he has 
also given in hiba to her a residential house 
situated in Mohalla Choorigaran and two 
residential plots situated at Sadar Bazar etc. 
The document further says that the attorney 
shall have absolute powers to manage the en- 
tire property as he wished. It then goes on 
to say “in future none of the relatives of me 
— the executant, distant, or near —— whether 
they may be from mother’s side or from 
father’s side or husband’s side, shall have 
right to ask the aforesaid Attorney for the 
rendition of the accounts.” And “Neither 
shall they be having any right to interfere in 
the dealing of the aforesaid Attorney. All 
the acts performed by the said general at- 
torney are acceptable to me and shall be so 
in future”. From this document, it will ap- 
pear that Kulsum-un-Nisa was conscious of 
the fact that her husband’s relations may 
create trouble and, therefore, she expressly 
said that her husband’s relations will not be 
entitled to ask her son to render accounts. 
This document was witnessed by Hafiz Abdul 
Manan, who was very closely related to the 
family. Mohd. Daud continued to act as the 
general attorney of Kulsum-un-Nisa under 
this deed till his death. The second docu- 
ment to which a reference may be made is 
an application (D 13W21/613) dated Novem- 
ber 6, 1937, which was made by Hafiz Mohd. 
Daud to the Secretary of Municipal Com- 
mittee, Delhi. In this application there is 
a clear admission by Mohd. Daud that he 
had gifted his entire property except the resi- 
dential house No. 356 situated in Mohalla 
Churgaran, Gali Jootewali, Delhi and the two 
plots of land at Sadar Bazar in favour of his 
mother. In this application Daud requested 
that the name of his mother may be entered 
in the records of the Municipal Committee 
and Kulsum-un-Nisa be treated as the exclu- 
sive owner. Third document in this regard 
is the copy of the plaint (Ex. D 13 W 27/1) 
dated November 20, 1937. Both Kulsum-un- 
Nisa and Daud instituted a suit against the 
Municipal Committee and in paragraph 1 of 
the plaint it was stated that Hafiz Mohd. 
Daud had gifted- his share in the entire pro- 
perty except the residential house in favour 
of his mother and, therefore, his mother is 
the absolute owner and occupier of the entire 
property. 
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20. On April 22, 1943, Kulsum-un- 
Nisa instituted a suit for pre-emption against 
Hafiz Abdul Khaliq (the father of the pre- 
sent plaintiffs 1 to 8) in respect of a pro- 
perty which the latter had purchased. In 
this suit the plaintiff Kulsum-un-Nisa filed 
her replication (D1 3 W 21/617) on August 
14, 1943. Kulsum-un-Nisa claimed in this 
replication that she was the exclusive owner 
of the house on the basis whereof the claim 
for pre-emption was made as her son had 
orally gifted his share in the house in her 
favour. 


21. Another document of consider- 
able importance is Ex. D13/3. This is the 
statement made by Mohd. Daud on solemn 
affirmation in the office of the Custodian of 
Evacuee Property on February 28; 1952. This 
statement is signed by Mohd. Daud. In this 
statement Mohd. Daud said that he had oral- 
ly gifter his share in the property to his 
mother and in 1937 his mother had appointed 
him as her attorney. He produced the gene- 
tal power of attorney. These proceedings 
before the Custodian of Evacuee Property 
seem to have been taken as a part of the 
property which Mohd. Amil got by gift from 
Kulsum-un-Nisa was declared evacuee pro- 
perty. It may be mentioned here that Hafiz 
Mohd. Said, the appellant before us, appear- 
ed as Mohd. Amil’s counsel before the Cus- 
todian of Evacuee Property. It may also 
reasonably be inferred that Hafiz Mohd. Said 
had no doubt about the factum and validity 
of this gift, for otherwise he would not have 
jpeeet to appear as a counsel in the said 
case. 

22. There are two sale deeds on the 
record of the suit which were executed by 
Mst. Kulsum-un-Nisa. The first sale deed is 
dated August 28, 1942 (Ex. D 13 W 29/2) 
executed by Kulsum-un-Nisa in favour of 
Inder Sain. In this sale deed there is a spe- 
cific mention of an oral gift by Hafiz Mohd. 
Daud to Kulsum-un-Nisa. Kulsum-un-Nisa 
styled herself as the absolute owner of the 
property and stated that her name had been 
entered in the Municipal record and that she 
enjoyed all rights as an exclusive owner and 
that there was no other share-holder or 
claimant in the property sought to be sold. 
This sale deed was attested by Mohd. Daud 
as one of the witnesses. If there had been 
no oral gift by Daud in favour of his mother 
then Daud would not have attested the sale 
deed. The second sale deed is Ex. D13/8, 
dated December 30, 1945. This was execut- 
ed by Kulsum-un-Nisa in favour of Lala 
Kunj Lal. In this sale deed also Kulsum- 
un-Nisa stated that Mohd. Daud had gifted 
orally his share in her favour and made her 
the owner of the entire property and also 
that of the other properties and that after 
the oral gift the vendor was in exclusive pos- 
session of the property and that she was the 
sole owner. This sale deed was witnessed by 
Hafiz Mohd. Daud and Abdul Manan. 
Abdul Manan came in the witness box and 
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though he tried to help the plaintiffs in the 
course of his statement yet he had to admit 
his signatures on this document as well as 
on the power of attorney dated October 18, 
1937 (D-23). 


23. Next we come to the gift made 
by Kulsum-un-Nisa in favour of Mohd. Amil. 
Here fortunately there is a written document 
of gift. Ex. D-1 is the gift-deed executed by 
Kulsum-un-Nisa in favour of Mohd. Amil 
dated December 20, 1946. In the recital por 
tion of this document Mst. Kulsum-un-Nisa 
stated that her son Daud of his own accord 
had orally gifted in her favour his share of 
the property in entirety which had come to 
him by virtue of the decree dated August 26, 
1926 passed by the Court of Senior Sub- 
Judge in the partition suit. She further said 
that she was “the owner and occupier of the 
entire immovable property on the basis of 
the gift.” Her name was entered as owner 
in the record of the house tax and income-tax 
departments and that rent deeds have been 
executed in which her name was entered as 
the owner and that she issued rent receipts 
in her name. The donor then stated that 
Mohd. Amil is her nawasa (daughter’s son) 
and he is her near relation and has 
been living with her since his childhood and 
both she and her son Daud had great love 
and affection for him and they treated him 
as their son. In the operative portion it is 
stated that three years ago, that is, in 1943 
the executant had gifted the entire property 
owned by her in favour of Mohd. Amil and 
the value of this property was estimated at 
Rs. 3,50,000/-. It was also stated that be- 
sides this immovable property of the value of 
Rs. 3,50,000/- which Kulsum-un-Nisa had al- 
ready gifted in favour of Mohd. Amil she 
had also made a gift of property of the value 
of Rs. 50,000/- in favour of Mohd. Amil. 
This document was attested by Hafiz Abdul 
Manan and Mohd. Daud. Here again, Abdul 
Manan admitted his signatures as an attest- 
ing witness. Mohd. Amil also signed this 
document and accepted the gift in writing. 


24, Reference may now be made to 
another document which is a power of attor- 
ney dated August 9, 1945 executed by Mohd. 
Amil in favour of Daud (D 13/20). By this 
document Mohd. Amil appointed Mohd. 
Daud as his general attorney. It was recited 
in this document that Kulsum-un-Nisa who 
is “my grand-mother (mother’s mother) in 
relation, orally gifted, transferred and made 
me, the executant an absolute owner and 
occupier of a considerable portion of the 
PIODELtY. orr cc cce. daaa S3edle aaaea cages iaaii 
Hence I appointed Hafiz Mohd. Daud as my 
Mukhtiar-i-am.” This document was attested 
by Abdul Manan and Kulsum-un-Nisa. These 
documents, namely, the deed of gift and the 
power of attorney show beyond any manner 
of doubt that Mohd. Daud had gifted the 
property in favour of his mother and that 
is why he attested both these documents. If 
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Mohd. Daud had not made the gift in favour 
of his mother he would not have agreed to 
attest the said documents. This clearly shows 
that the gift by Mohd. Daud in favour of 
his mother was an accomplished fact and 
was considered as a settled thing by both of 
them and members of the family as is evi- 


denced by the attestation of Hafiz Abdul 
Manan. 
25. A large number of rent deeds 


executed by various tenants both before and 
after the gift by Mohd. Daud in favour of 
Kulsum-un-Nisa were produced on the re- 
cord. For the period prior to the gift the 
rent notes were executed by the tenants in 
favour of both Mohd. Daud and Kulsum-un- 
Nisa. The rent deeds for the period after 
the gift were executed in favour of Kulsum- 
un-Nisa and the name of Mohd. Daud in 
these rent notes is conspicuously absent. Mohd 
Daud’s name is mentioned in the rent deeds, 
but he is described there as the attorney and 
manager of Kulsum-un-Nisa who was em- 
powered to accept the rent on her behalf. 
There rent notes were proved by Mussaraf 
Ali in whose presence they were executed. 
Mussaraf Ali was the clerk and was the best 
person to prove the execution. 


26. The appellant argued that the 
ent notes which were held by the Trial Court 
to have been proved by the evidence of the 
Witness, Mussaraf Ali, were not properly 
proved as neither the tenant nor the scribe of 





(See Mobarik Ali Ahmed v. The State of 
Bombay, AIR 1957 SC 857). 


27. In our opinion, the documents 
were properly proved as was held by the 
Trial Court, for Mussaraf Ali was competent 
to depose as to their execution because the 
rent motes were executed in his presence by 
the tenants. The Trial Court examined these 
rent notes and rent receipts with care and 
prepared two catalogues of these documents, 
one of the pre-gift period and the other of 
the post-gift period. The trial Court came 
to the conclusion on the basis of the lease 
deeds and the rent receipts that Mohd. Daud 
had gifted the property to Kulsum-un-Nisa 
some time before October 29, 1935, after 
which he dealt with the property not as an 
owner, but as the attorney and manager of 
Kulsum-un-Nisa. We see no reason to dif- 
fer from this conclusion. 


28. In order to prove delivery of 
possession a large number of counter-foils of 
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receipts marked D 13 W21/1 to D 13 W 21/580 
covering the period from 1938 to 1943 were 
produced. These payments were made on 
account of Kulsum-un-Nisa’s property 
managed by Mohd. Daud. The counter- 
foils of the receipts clearly established that 
Mohd. Daud had completely divested him- 
self and was acting merely as the agent of 
his mother Kulsum-un-Nisa, the donee. 

29. On February 25, 1952, an applica- 
tion was made to the Secretary, Municipal 
Committee by the owners of Sarai Hafiz 
Banna in which it was stated that proposal 
of the Municipal Committee to declare it as 
a public road or street sould not be im- 
plemented and the notice given in respect of 
this proposed action should be cancelled. This 
letter is Ex. D-25. It was signed among 
others, by Hafiz Abdul Khaliq, Mst. Kul- 
sum-un-Nisa through Sheikh Mohd. Daud, 
and Mohd. Amil. From this document it 
appears that Abdul Khaliq was fully aware 
of the gift made by Mohd. Daud in favour 
of his mother and further by Kulsum-un- 
Nisa in favour of Mohd. Amil, for he is a 
signatory to this application. 

30. Exhibits D-2 and D-3 are the 
copies of the demand and collection register 
and in 1946 the entry shows that Municipal 
Tax was paid by Kulsum-un-Nisa through 
Mohd. Daud and in Ex. D-3 the name of 
Mohd. Amil is entered in the column of tax- 
payer. The receipts obtained in token of pay- 
Ment of these taxes (D-57 to D-96) also 
show that Kulsum-un-Nisa alone was asses- 
sed on the rental-income, derived from this 
property from 1937 to 1951. In this connec- 
tion the statement of Parduman Kumar, Ad- 
vocate (D. 13 W. 20) may also be read. This 
witness stated that he knew both Kulsum-un- 
Nisa and Mohd. Amil and that he was their 
income-tax advisor. Mohd. Daud had told 
this witness that he had gifted his share to 
his mother in 1935 and that he was not be- 
ing assessed and that only Kulsum-un-Nisa 
was being assessed in respect of his share 
which he previously ownéd. Mohd. Daud 
also told this witness that Kulsum-un-Nisa had 
gifted the property in favour of Mohd. Amil 
in 1943 and a gift deed was executed in 
1946. This evidence also shows that Mohd. 
Daud completely divested himself of the pro- 
perty and Kulsum-un-Nisa received rent and 
profits, paid house tax and income-tax and 
that she was an assessee of income-tax and 
that her name was duly entered as the owner 
a the properties in the house-tax records 
etc. 


31. The evidence of Hafiz Abdul 
Manan who was the attesting witness of the 
following documents: - 

1. Power of Attorney, Ex. D-23, 
dated 18-10-37 executed by Kulsum-nun-Nisa 
in favour of Mohd. Daud. 


2. Sale deeds executed by Kulsum 
Nisa in 1942 (Exhibits D13W29/2 
D13/B), 


-un- 
and 
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3. Power of Attorney (Ex. D13/20) exe- 
cuted by Mohd. Amil in favour of Mohd. 
Daud dated 9-8-45, and 


4, Gift deed (Ex. D-1) executed by Kul- 
sum-un-Nisa in favour of Mohd. Amil on 
20-12-46, 
was commented upon by the Trial Court in 
rather unfavourable terms. Hafiz Abdul 
Manan was produced by the defendant, 
Mohd. Amil as he was an attesting witness 
to the above documents. This witness tried 
to favour the plaintiffs in the course of his 
statement and the Trial Court was of the 
view that he was not speaking the truth, 
when he said that he did not know about 
the gift. The above documents which were 
duly attested by Hafiz Abdul Manan, clearly 
show, that he had full knowledge of the gift. 
Hafiz Abdul Manan, as we have already 
seen, is the husband of defendant No. 6, a 
daughter of Abdul Khaliq. It will, therefore, 
appear that the gift was never questioned 
by the members of the family of Abdul 
Khaliq, as they regarded it as an accom- 
plished thing. 


32. The appellant submitted that 
though there are a number of documents in 
which the fact of making of the gift was 
geferred to, but the possession of the pro- 
perty was never given by the donor to the 
donee. For this submission he placed reli- 
ance onsome sale deeds which were executed 
both by Mohd. Daud and Kulsum-un-Nisa. 
It was sought to be argued that these sale 
deeds, Exhibits P-63, dated 13-6-37, P-53 
dated 13-1-1939, P-65, dated 6-2-40, P-4 
dated 29-2-40, P-3 dated 15-6-40, P-2 dated 
5-3-41 and P-52 dated 18-5-41 were execut- 
ed in favour of persons who were on the 
date of the sale tenants on the sites and were 
carrying on business there. The tenants had 
built their houses at their own cost. The in- 
come from these tenants -was very small. 
Kulsum-un-Nisa thought of selling the sites 
to the tenants who were in occupation. It 
seems that at the insistence of the purchasers 
both Mohd. Daud and Kulsum-un-Nisa 
agreed to execute the sale deeds as vendor. 
The execution of these documents by both 
of them can properly be explained on this basis. 
For merely because Hafiz Mohd. Daud also 
agreed to execute the sale deed in favour of 
the purchasers, it cannot be said that he con- 
tinned to remain the owner in possession of 


the property. A purchaser will naturally in-. 


sist, regardless of any transfer, which may 
have been made by the son in favour of the 
mother that both of them should execute the 
sale deeds so that no objection is Jater on 
raised to the title of the purchaser. 


33. The appellant also relied on two 
plaints (Exhibits P-67 and P-70), filed in 
Suits Nos. 157 of 1936 and 7 of 1940 insti- 
tuted by Mohd. Daud against the Municipal 
Committee seeking permanent injunction to 
restrain the Committee from demolishing 
certain constructions. In the plaints of these 
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two suits, Mohd. Daud described himself as 
the joint owner of the property regarding 
which notice had been served by the Muni- 
cipal Committee requiring him to demolish 
the structure within a specified period. Simi- 
larly, in the written statement in Suit No. 
851 of 1955, Mohd. Daud pleaded that he 
was the owner of the property in dispute. 
On the basis of these documents the appel- 
lant argued that the ownership and posses- 
sion of the property remained vested in 
Mohd. Daud and that the gift was a ficti- 
tious affair. The reason for describing him- 
self as the owner of the property in these 
three litigations by Mohd. Daud is that in 

two suits notice of demolition was 
served on him and he decided to prosecute 
the suits in his own name. In the third suit 
in which the written statement was filed by 
Mohd. Daud, claiming himself to be owner 
of the property, one Mohd. Raffi had insti- 
tuted a suit, claiming that he was a perma- 
nent tenant under Mohd. Daud and that he 
was not liable to be dispossessed. This suit 
of Mohd. Raffi was dismissed on the ground 
that he had failed to establish that he was a 
permanent tenant and an appeal from the 
order of the Sub-Judge was also dismissed 
by the District Judge on August 24, 1938 
vide judgment Ex. P-66. During the pen- 
dency of the suit, Kulsum-un-Nisa made an 
application that she may be impleaded as a 
party to the suit. This application of Kul- 
sum-un-Nisa was rejected by the Trial Court. 
It is not possible to say what was at the back 
of Daud’s mind, at the time, he submitted 
the written statement in the suit, but two 
plaints and the written statement alone can- 
not dislodge the fact of the gift, which has 
been established on the record, by over- 
whelming evidence. Mohd. Daud seems -to 
have made these statements in those suits 
as it suited him in the exigencies of the 
Situation, but it does not mean that he denied 
that he made the gift. On the whole, there- 
fore, we think that no inference sufficient to 
overturn the strong case which has been 
made on the part of the respondent in favour 
of the gift arises from the above proceed- 
ings. It is further to be observed that there 
is nothing improbable in the fact that Mohd. 
Daud should make a gift of his property 
to his mother in his lifetime. Moreover it 
was natural that Mohd. Daud should prefer 
that his property should go to his mother 
rather than to his uncle with whom he does 
not appear to have good relations. Finally 
it may be remembered that both his mother 
and Daud had great affection for the respon- 
dent and it must have been their natural 
wish that in the end the property should 
pass to the respondent. 

34. On a consideration of the entire 
evidence which we have discussed above, the 
Trial Court recorded the findings that (1) 
Mohd. Daud gifted his entire -property ex 
cept a residential house to his mother Kul- 
sum-un-Nisa in the year 1935, (2) the House 
No. 356, situated in Mohalla Churigaran, 
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Delhi was gifted in 1943, (3) Kulsum-un-Nisa 
accepted the gift, (4) Mohd. Daud transferred 
symbolic possession to his mother, and (5) 
Kulsum-un-Nisa made the gift to Mohd. 
Amil 


35. In our opinion, the conclusions 
reached by the Trial Court are correct and 
we the findings of the trial Court on 
issues Nos. 3 and 4. 

36. The appellant argued in the main 
that it had not been satisfactorily proved 
that possession of the property was deliver- 
ed to Kulsum-un-Nisa by Mohd. Daud and 
without delivery of possession the gift can- 
not be said to have been completed. The 
appellant relied on Ahmad Hussain v. Qamar- 
ul-Zaman, AIR 1927 Lah 413. In that case 
the plaintiff, a donor, sued for a declaration 
that the gift made by him was invalid and 
that he had revoked it. It was argued on 
behalf of the donees that the plaintiff should 
be deemed to have delivered possession be~ 
cause he admitted that he had done so, firstly 
in the deed of gift itself, secondly before the 
Sub-Registrar, thirdly in the mutation pro- 
ceedings and fourthly in the written state- 
ment filed by him in a subsequent suit be- 
tween the co-sharers of the holding. It was 
held that these admissions could not have 
had the effect of putting the donees in ac- 
tual possession. It was found by all the 
courts that as a matter of fact the donor was 
in possession on the date of the institution 
of the suit. It was, therefore, held that the 
gift was invalid and the plaintiff was entitl- 
ed to a declaration. The principle laid down 
in this authority is unexceptionable, for deli- 
very of possession is one of the essential 
Tequirements of a valid gift. 


37. The appellant then argued that 
the gift was a device to deprive the lawful 
heirs of their shares in the property and, 
therefore, it was illegal. Reliance was plac- 
ed on Ahmad Khan v. Mt. Zamroot Jan, 
AIR 1950 Pesh 11 and in particular on the 
following passage in the judgment: 


“An intelligent study of the Muslim law 
tegarding the testamentary disposition pos- 
sessed by a Muslim will show that it is the 
policy of the Muslim Jurists to prevent any 
interference with the course of devolution of 
property amongst the testator’s heirs as laid 
down in the Holy Quran. The law would 
be the same, if a certain transaction, though 
on the face of it, a gift, is in fact a device 
to deprive a lawful heir of his share in the 
property. No person can be permitted to de- 
feat the object of Muslim law by entering 
into such colourable transactions. It is an 
admitted principle of law that a gift, intend- 
ed to defeat or defraud the creditor, is 
voidable. On the same principle, a gift in- 
tended to disinherit an heir, would be a 
sham transaction, and, therefore, nugatory. 


The gift, in order to be effective should bea | 


genuine transaction and not merely a plan 
to achieve some ulterior object. It is true 
that the necessary effect of almost all the 
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gifts will be disinheritance of one or the 
other of the heirs of the donors, but then it 
should be the effect and not the real object 
of the gift. If the real object of the gift 
is disinheritance of an heir, it will be, in my 
opinion, bad in law.” 


38. We find ourselves unable to agree 
with this submission. A man may lawfully 
make a gift of his property to another dur- 
ing his lifetime, or he may give it away to 
some one after his death by will. The first 
is called a disposition inter vivos and the 
second a testamentary disposition. Moham- 
medan law permits both kinds of. disposi- 
tions, but while a disposition inter vivos is 
unfettered as to quantum and testamentary 
disposition is limited to one-third of the net 
estate. Mohammedan law allows a man to 
give away the whole of his property during 
his lifetime, but only one-third of it can 
be bequeathed by will (A. A. A. Fyzee— 
Outlines of Mohammedan law, 3rd Edition, 
at page 208). i 

39. Their Lordships of the Privy 
Council in Ranee Khujooroonissa v. Mussa- 
mut Raushun Jehan, (1876) 3 Ind App 291, 
held that:— 


“The policy of the Mahommedan law 
appears to be to prevent a testator interfer- 
ing by will with the course of the devolu- 
tion of property according to law among his 
heirs, although he may give a specified por- 
tion, as much as a third, to a stranger. But 
it also appears that a holder of property 
may, to a certain extent, defeat the policy of 
the law by giving in his lifetime, the whole, 
or any part of his property to one of his 
sons, provided he complies with certain 
forms ” 

40. In view of this clear pronounce- 
ment, we cannot uphold the contention ad- 
vanced before us, for in our opinion the 
dictum of the learned Judge in Ahmed 
Khan’s case, AIR 1950 Pesh 11 (supra), does 
not lay down the law correctly. 

41. The learned counsel for the res- 
pondent submitted that the fact that Daud 
had made a gift in favour of his mother was 
also proved by the power of attorney by 
which Mst. Kulsum-un-Nisa appointed 
Mohd. Daud as her general attorney. The 
power of attorney afforded clear proof, ac- 
cording to the counsel, of the gift made by 
Daud. The learned counsel relied on Kamar- 
un-Nissa Bibi v. Hussaini Bibi, (1880) ILR 
3 All 266. In this case one Mehdi Ali made 
a verbal gift of his property in favour of his 
wife. The fact of the gift was denied by 
the appellant and it was contended that if it 
had been intended by Mehdi Ali to give 
what is, no doubt, a considerable portion 
of his property to his wife, he would have 
taken the ordinary precaution of having 
some document in writing as evidence of the 
gift and that the fact that there was no such 
instrument was in itself a strong circumstan- 
ce against the possibility of the gift having 
been made. Mehdi Ali in that case had 
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executed a power of attorney in which refer- 
ence to the gift was made by Mehdi Ali in 
some detail. The Privy Council rejected the 
submission that there was no proof of - oral 
gift and observed as follows:— 


“Their Lordships are quite prepared to 
agree with the Subordinate Judge that the 
Court is bound to watch with the greatest 
care, perhaps even with suspicion, the case 
of a verbal gift set up after the alleged 
donor’s' death; and if the case had rested 
upon the oral testimony alone, their Lord- 
ships probably. might not have had this ap- 
peal before them. It may have been that, 
in that case, the High Court would not have 
dissented from the view of the oral evidence 
which had been taken by the Subordinate 
Judge. But the case does not rest on this 
evidence alone, and it is not a case where an 
oral gift is set up after a man’s death, which 
had not been heard of in his lifetime. An 
instrument was executed by Mehdi Ali, a 
mukhtarnama, to carry the gift into effect; 
and publicity was given to the fact of the gift 
having been made which drew forth, from 
the present appellant and others, opposition 
in the lifetime of the donor. The gift was 
made on the Ist May, 1870, and about six 
weeks afterwards a mukhtarnama was exe- 
cuted which contains a reference to the gift, 
and appoints mukhtar to effect a mutation of 
names. The terms of the mukhtarnama and 
the way in which the gift is referred to, are 
worthy of great consideration. The gift is 
not cursorily mentioned, but is described so 
much in detail, that if the document was 
read to Mehdi Ali, and if he had intelligence 
enough to comprehend it, it is impossible 
that he should not have known that it was 
intended to carry into effect the gift which 
i alleged that he- had made a short time be- 
ore.’ 


42. The feared coùnsel for the res- 
pondent cited Ma Mi v. Kallander 
Ammal, (1927) ILR 5 Rangoon 7. In that 
case, a Mohammedan conveyed immovable 
property in the Pegu District to his wife- by 


a registered deed and he effected mutation in - 


her name, but continued to manage the pro- 
perty himself. On behalf of the defendants 
it was pleaded that the gift was invalid ac- 
cording to ‘Mohammedan law as the donor 
has never put the donee in possession, but 
had remained in possession till his death. 
The Privy Couricil held that the acts of the 
husband after the mutation in reference to 
the ‘property must be regarded as being on 
his wife’s behalf and that there had been 
delivery of possession and that consequently 
the gift was valid under Mahomedan Law. 


43. In Ebrahim Alibhai Akaji v. Bai 
Asi. AIR 1934 Bom. 21 it was held that in 
all cases in which the question is raised whe- 
ther a gift governed by Mahomedan Law 
has been completed, the most satisfactory 
method of dealing with the question is to 
direct attention to the conduct of the donor 
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and the donee afier the time when the gift 
is said to have bien compiet.a. If after that 
time the alleged donor continues to take the 
benefit of the subject of the gift whether it 
consists of reaping the harvesi, or, the reco- 
very of the rents or profits, or actual occu- 
pation or such other benefit, whatever it be, 
as can accrue to the owner from the cwner- 
ship of the particular subject of gift, then 
the possession of the subject of the gift haz 
not been transferred. If the donee is permit- 
ted directly or indirectly to receive the bene- 
fit then the possession is transferred. 


44, In Mohammad Mumtaz Ahmad 
v. Zubaida Jan, (1889) ILR 11 All 460, the 
subject of the gift was share in revenue 
paying villages with land, houses and move- 
ables. Of the greater portion of this pro- 
perty, the donor, a mother giving them to 
her daughter, had only so far possession that 
she was in receipt of the rents and profits. 
In the deed of gift she declared that she hid 
made the donee, her daughter, possessor of 
all the properties, and she directed that the 
gift should be carried into effect by the 
daughter’s husband, who was manager of 
estates, on behalf of both mother and 
daughter before then. The question arose 
whether -sufficient possession had been taken 
on behalf of the daughter to render the gift 
effectual. The Privy Council held that suffi- 
cient possession was taken on behalf of the 
daughter to render the gift effectual. Sir 
speaking for the Board 


(Bis. 4i-45] 


said— 

“The lady had merely proprietary, not 
actual, possession of the greater portion of 
the property, that is to say, she was merely 
in receipt of the rents and profits. In the 
deed of gift she declared (an admission by 
which Usman as her heir and all persons 
claiming through were bound) that she had 
made the donee possessor of all properties 
given by the deed; that she had abandoned 
all connection with them; and that the donee 
was to have complete control of every kind 
in respect thereof. Ahmad Husain, the 
daughter’s husband, was the general manager 
of both mother and daughter, and would 
doubtless take . care that the deed of gift 
should be carried into effect. Their Lord- 
ships have no doubt that sufficient posses- 
sion was taken on behalf of the daughter to 
render the gift effectual.” 

45. In Jamil-un-Nissa v. Muhammad 
Zia, AIR 1937 All 547, the donor was one 
of the co-sharers in a village. He was in 
exclusive possession of a piece of open land, 
and he executed a deed of sift; whereby he 
made a gift of the land to another co-sharer 
in the village, and declared in the deed that 
he had delivered possession to ‘the donee. H 
was held that. there was sufficient delivery of 
possession to the donee to complete the gift. 
Sir Shah Muhammad Sulaiman, C. J., ob- 
served: 

s although in order to make 
the gift complete, delivery of possession is 
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necessary under the Muhammadan Law, ac- 
tual possession is not necessary. All that is 
required is that steps should be taken to place 
_tbe donee in the position to take possession 
viectively and invest her with authority for 
that purpose. Actual possession is not ne- 
cessary where the property gifted is not capa- 
ble of being possessed physically.” 


46. “Muhammadan Law rightly under- 
stood does not insist on delivery of physical 
possession in every case.’ In the cass of 
‘corporeal property, “where the property is 
not susceptible of physical possession, the 
donor must do every thing in his power to 
show a clear intention of transferring the pro- 
perty effectively to the donee and of relin- 
quishing entirely his own dominion over the 
property.” (Asaf A. A. Fyzee Outlines of 
Muhammadan Law, 3rd Edition, at page 227). 
If the property is in the possession of the 
tenants, it is sufficient if the donor requires 
the tenants to attorn to the donee. As is 
stated in Mulla’s Muhammadan Law, 17th 
Edition, paragraph 152:— 


“Gift of immovable property which is 
in the occupation of tenants may be com- 
pleted by a request of the donor to the 
tenants to attorn to the donee or by delivery 
“ of the title deed or by mutation in the reve- 
nue register or the landlozd sherista.” 


47. On the whole case we are of the 
opinion that there was a valid gift by Mohd. 
‚Daud, in favour of his mother Kulsum-un- 
Nisa. Mohd. Daud transferred the posses- 
sion of the property to Kulsum-un-Nisa by 
asking the tenants to attorn to the donee. 
Mohd. Daud completely divested himself of 
his rights in it. Finally © Kulsum-un-Nisa 
made a valid gift in favour of Mohd. Amil. 
In our opinion, Issues Nos. 3 and 4 were cor- 
rectly decided by the Trial Court. No other 
point was urged before us. 


48. As a result; the appeal fails and 
is dismissed with costs. 
Appeal dismissed. 
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Devi Dayal and others, Plaintiffs v. Bhu- 
rinder Kumar and others, Defendants. 

I. A. No. 493 of 1972, in Suit No. 66 of 
1966, D/- 4-9-1972. 

Index Note: — (A)- Civil P. C. (1908), 
Order 1, Rule 10 and Order 22, Rule 4 — 
Suit against heirs of promisor — AH heirs are 
necessary parties — Section 43 of Contract 
Act is not applicable. —(X-Ref:— Contract 
Act (1872), Section 43). 


Brief Note: — (A) The reason is that 
the liability of the heirs is joint and indivi - 
sible. The death of the deceased does not 
make all heirs jointly and severally liable; 
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the only difference caused by the death is to 
make liable (instead of the deceased) the 
various heirs to the extent of the property 
inherited. .The liability is thus transferred 
from one person to a number of. persons 
who constitute in law one heir. Jt follows 
that if on the death of one of the heirs his 
legal representatives are not brought on te- 
cord the suit abates as a whole. ATR 1955 
Raj 11 and AIR 1967 Orissa 158 and AIR 
1925 Cal 1056 (FB), Dissented from; AIR 
1917 Cal 829 and AIR 1918 Cal 145 (2) and 
AIR 1929 Lah 783 and AIR 1921 Lah 160 
(2), Followed. (Paras 8, 14) 
Cases Referred: Chronological Paras 


AIR 1967 Orissa 158 = 33 Cut LT ` 
193, Mawaji Ramji v. Premji Kum- 
bhabhai Chanda 

AIR 1961 Punj 555 = 63 Pun LR 
695, Kedar Nath v. L. Manak Chand 14 

AIR 1960 SC 1317 = (1960) 39 ITR 
196, D. N. Dutt y. Income-tax In- 
vestigation Commission 10-11 

AIR 1955 Raj 11 = ILR (1955) 5 Raj 
95, Chandra Bhan yv. Misrimal 

AIR 1929 Lah 783 = 119 Ind Cas 
419, Hazara Singh v. Naranjan Singh 13 

AIR 1925 Cal 1056 = 29 Cal WN 
1000 (FB), Kailash Chandra v. Bro- 


jendra 
AIR 1921 Lah 166 (2) = 3 Lah LI 
64, Gurdas Mal v. Kashi Ram 12 
AIR 1918 Cal 145 (2) = 45 Ind Cas 
732, Siba Krishna, Sinha Sarma v. 
Jagat Chandra Talukdar 
AIR 1917 Cal 829 = 24 Cal LJ 371, 
Shaik Sahed v. Krishna Mohan 7, 9, 10 


P. L. Sood, for Plaintiffs; Balmukand 
Gupta, for Defendants. ` 


CRDER:— This suit was filed by Devi 
Dayal (who has since been- substituted by his 
legal representatives) for the recovery of 
Rs. 2,50,000/-. It was alleged in the suit 
that one Ch. Ram Narain Bishnoi took from 
the plaintiff different loans totalling Rupees 
1,43,000/- and executed pronotes in favour of 
the plaintiff on the said. dates. It was also 
stated in para 4 of the plaint that about a 
year back Ch. Ram Narain died and the de- 
fendants are his sons and legal representatives 
of his estate and are bound to pay the just 
debts of their. father. A decree. for Rupees 
2,50,000/- comprising of Rs. 1,43,000/- as 
principal and Rs. 1,07,000/- as interest was 
therefore prayed. Suit was filed on 18-1- 
1965. In the suit when the evidence was be- 
ing taken on commission on 6-2-1971 the 
advocate for the defendants made a statement 
that Banwari Lal, defendant No. 2 had died 
by failure of heart on 31-1-1971. On this the 
advocate for the plaintiff stated that the case 
could not proceed in the absence of the de- 
ceased defendant and the case was, therefore, 
adjourned for further proceedings. On this 
the Commissioner adjourned the matter and 
returned the proceedings to the court for 
further necessary action. 


10-11 
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2. I. A. 492/72 dated 20-3-1972 has 
been filed in which it is stated that as three 
defendants had been sued jointly as repre- 
senting the estate of their father, Ch. Ram 
Narain, and the plaintiffs having taken no 
steps to bring the legal representative of de- 
ceased, defendant No. 2, on record the suit 
of the plaintiffs has abated altogether as the 
tight to sue did not survive against the other 
two defendants as their liability if any was 
joint and indivisible. 


3. A reply has been filed on behalf 
of plaintiffs. The factum of death of defen- 
dant No. 2 is not denied. The liability of 
the sons is stated to be not personal and is 
only confined to the share of each son en- 
joyed by him of the ancestral property. The 
liability is, therefore, stated to be joint and 
several and the right to sue survives against 
the other two defendants. It is denied, there- 
fore, that there is any abatement. 


4. The position thus boils down to 
this that the suit was filed against three de- 
fendants, each representing the estate of 
Ch. Ram Narain who was alleged to have 
taken the loan from the plaintiff. Admitted- 


ly defendant No. 2 died on 31-1-1971 but- 


no legal representative of the deceased has 
been brought on record. The question that 
arises in these circumstances is whether the 
suit as such has abated partly or wholly or 
not at all. 


5. The contention of Mr. Gupta, 
learned counsel for defendants Nos. 1 and 3 
is that the liability of all the three defen- 
dants as heirs of Ch. Ram Narain was joint 
and indivisible and as defendant No. 2 has 
died and his Jegal representatives have not 
been brought on record the suit abates as a 
whole. Mr. Sood learned counsel for the 
plaintiffs, however, maintains that the liabi- 
lity of defendants 1 to 3 was joint and seve- 
ral and, therefore, it was open to him even 
in the first instance to file a suit against any 
one of the sons of Ram Narain without im- 
pleading other sons and, therefore, the fact 
that one of the defendants has died during 
the pendency of the suit and his legal repre- 
sentatives have not been brought on record is 
of no consequence and the suit can proceed 
in their absence. 


6. Now as regards the liability of an 
heir of a deceased Hindu to pay the debts of 
the deceased, it is settled law that he is liable 
only to the extent of the assets inherited by 
him from the deceased. The heir is not per- 
sonally liable to pay the debts of the deceas- 
ed vide para 288, Hindu Law by Mulla, 13th 
Edition. Also under the Hindu Law, ac- 
cording to the Mitakshara school two or 
more persons inheriting jointly take as te- 
nants-in-common vide para 31 Hindu Law 
by Mulla. 


7. The main question, therefore, that 
arises is whether it was open to the plaintiffs 
to have filed the suit against any one of the 
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sons of the deceased, Ch. Ram Narain. In 
other words, were all the heirs of the de- 
ceased necessary parties to the suit or were 
they only proper parties. It is apparent that 
if the answer is that all the heirs are not ne- 
cessary parties but only proper parties then 
in that case the fact that one of the parties 
who was only a proper party has died while 
the other two defendants are on record will 
not result in the suit abating. But on the 
other hand, if all the heirs are necessary par- 
ties then obviously on the death of one of 
the defendants the right to sue does not sur- 
vive to the defendants alone and if in that 
case the legal representatives of the deceased 
have not been brought on record within limi- 
tation the result must of necessity be that 
the whole suit will abate. This consequence 
follows because as is well known, necessary 
party is that without whose presence no dec- 
ree can be passed while proper party is that 
whose presence may be only necessary to 
enable the court to adjudicate more effec- 
tually and completely. Thus, if a necessary 
party is not impleaded the suit cannot pro- 
ceed whereas if only a proper party is not 
added the suit can be continued in its ab- 
sence. Mr. Sood however, maintains that the 
heirs of the deceased are in the position of 
a joint promisor and, therefore, by virtue of 
Section 43 of the Contract Act, it is open 
to the plaintiff to compel any one or more 
of the defendants to perform the whole of 
the promise. The argument is that as the 
liability is joint and several suit could be fil- 
ed against any one of the sons of deceased 
and the death of one of the sons ie. defen- 
dant No. 2 is, therefore of no consequence. 
In this regard He refers me to Chandra Bhan 
v. Misrimal, AIR 1955 Raj 11. In that case 
a suit had been filed against some of the 
sons of the deceased for the recovery of the 
amount due from the deceased. Objection 
was taken that all the sons had not been 
impleaded. The learned Judge,. however, 
held that all the sons were not necessary 
parties to the suit as a creditor may bring 
a suit against some of the sons of a deceas- 
ed Hindu father leaving aside the others and 
that if that is done such a suit need not be 
necessarily held to be bad for want of other 
sons on the record. The learned Judge also 
observed, but it seems with respect, more 3s 


- Obiter, that the case of a co-sharer cannot 


be placed on a better or higher footing than 
that of co-promisees on any principle, and 
that Section 43 of the Contract Act may weil 
be held applicable in principle to the case 
of co-heirs, and in any event, to the kind 
of heirs, who are sons in the present case. 
This view was also followed in Mawaji Ram- 
ji v. Premji Kumbhabhai Chanda, AIR 1967 
Orissa 158. In that case the plaintiff had 
filed a suit for the recovery of Rs. 6,800/- 
on the basis of promissory note executed by 
the deceased, Ramji Haridas. The Plaintiff 
had impleaded only the sons and not the 
daughters. Objection was taken that as the 
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daughters had not been impleaded the suit 
was not maintainable. This was negatived 
and the bench held applying Section 43 of 
the Contract Act that it was open to the 
plaintiff to compel performance of whole of 
the promise from any one of the co-heirs 
who by operation of law became joint pro- 
misors after death of single promisor though 
sisters are not impleaded as parties to suit. 
The Bench did not agree with the earlier view 
taken in Shaik Sahed v. Krishna Mohan, 


“AIR 1917 Cal 829, and purported to follow 


the Full Bench decision in Kailash Chandra v. 
Brojendra, AIR 1925 Cal 1056 (FB). 


8. With respect, the view taken in 
above cases that Section 43 of the Contract 
Act will be applicable to the case of the co- 
heirs of the deceased is based on mis-appre- 
hension of the scope of Section 43 of the 
Contract Act. It is quite apparent that the 
liability of a son for the debt incurred by 
the’ father is limited only to the extent of 
the share of the property inherited by him. 
Now one of the essential conditions for the 
applicability of Section 43 of the Contract 
Act is that it is open to a creditor to sue 
any one or all debtors whose liability is joint 
and several for the recovery of the whole of 
the amount. Take an illustration; if the 
amount claimed is Rs. 1+ lakhs from these 
three joint promisors, it is open to the credi- 
tor to sue only one of them and. obtain a 
decree for the full amount of Rs. 14 lakhs 
from him. Of course in such a case latter part 
of Section 43 of the Contract Act gives a 
tight to such a person to compel contribution 
from other joint promisor. But that is a 
matter inter se between the .joint promisors. 
The real thing, however, is that creditor is 
not limited to recovering from one joint 
promisor only a proportionate amount but 
can recover the whole amount. Now apply- 
ing this illustration to the case of a debt in- 
curred by the deceased father which is sought 
to be realised from the three sons, it cannot 
be said that one son could have been sued 
for the recovery of the full amount even if 
the property fallen to his share was not suffi- 
cient to discharge the whole debt. Thus for 
instance that if the property left by the father 
was of the value of Rs. 75,000/- and the 
property was inherited by the sons then it 
is apparent that the liability of each son is 
only limited to Rs. 25,000/-. 
if the creditor was to sue one son it is not 
suggested that he can recover the whole of 
the debt due from the father even if the pro- 
perty in the hands of one son was very much 
less than the debt due. If that position is 
correct then it is not understood how the 
co-heirs of the deceased can be considered 
in the position of joint promisors and, there- 
fore, per se liable not only jointly but seve- 
rally for the whole debt. The essential pre- 
requisite of a joint and several liability is 
that each of the promisors is liable for the 
full amount due to the creditor. If in the il- 
lustration given by me above one son is not 
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liable for the full amount but only for the 
proportionate amount due to his share it is 
quite obvious that he cannot be put in the 
position of a joint promisor. The heirs are 
in the position of having one indivisible debt 
due from the whole of the property which 
they have jointly inherited. It is not pos- 
sible to split up the same for the purpose 
of making only one of them liable for the 
full amount die. The discussion in Chandra 
Bhan’s case and Mawaji- Ramji’s case which 
follows it, about pious obligation of the son 
to make full payment of just debt of his 
father does ‘not carry the matter any further. 
Even if the debt has not been incurred for 
unlawful or immoral purposes the liability of 
the son is confined only to their interest in 
the coparcenary property. Thus if the son 
inherited no property from the deceased 
father, the pious obligation does not extend 
to his discharging the debt due from the 
father and the creditor cannot proceed against 
the separate property of the son. If as the 
learned Judges themselves accept that the 
liability of each son is to the extent of the 
property inherited by him then it is not 
understood how it is further held that the 
liability of the sons is joint and several be- 
cause several liability pre-supposes that the 
person is liable to clear off the whole debt 
irrespective of the extent of the property 
devolved on him. When the learned Judges 
accept that each son is only liable to the 
extent of the property inherited by him it 
obviously implies that the liability is joint 
and indivisible. The death of the deceased 
does not make all the heirs jointly and seve- 
rally liable because the only difference cans- 
ed by the death is to make liable instead of 
the deceased, the various heirs to the extent 
of property inherited and the liability is thus 
by operation of law transferred from one 
person to a number of persons who consti- 
tuted in law one heir. It is for this reason 
that I cannot agree that Section 43 of the 
Contract Act is applicable in the case of the 
co-heirs of the deceased. 


9. This view of mine finds support 
from Shaik Sahed’s case AIR 1917 Cal 829 
where it was held that Section 43 of the Con- 
tract Act can have no application where par- 
ties became jointly interested by operation of 
law in a contract made by a single person. 
It was in that case held that if the landlord 
brings a suit for recovery of rent without 
impleading ali the tenants who are necessary 
parties, the suit is not maintainable. It ap- 
pears that there was a conflict of views and 
the matter was referred to Full Bench in AIR 
1925 Cal 1056. Minority judgment of C. C, 
Ghose and Mukerji, JJ., held that the heirs 
or successors-in-interest of a deceased tenant 
are all necessary parties and the lessor is 
bound to implead in his suit all the lessees, 
Mukerji, J.. also held that the liability 
of all the persons on whom the tenancy 
devolves on the death of the original 
tenants is a joint liability to the extent 
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of the interest which devolves and not 
a joint and several liability in respect 
of that interest, as the whole body of 
persons, who succeed in this way con- 


stitute in law but one heir. Mukerji, J., 
also held specifically that except in the 
case of original lessees or persons who 
were parties to the contract, the provi- 
sions of Section 43 of the Indian Con- 
tract Act have no application. Majority 
judgment was written by B. B. Ghose, J., 
with whom Walmsley, J.. Greaves, J. and 
Ghose, J., agreed and it took the view 
that all the heirs of the tenant tock the 
property as tenants-in-common and that 
therefore law imposes a liability for pay- 
ment of rent by reason of privity of 
estate and any one of such tenants is 
liable for the payment of entire rent due 
to the landlord. The learned Judge also 
went on to observe and it seems with 
respect that it was completely obiter that 
this may be either in accordance with 
the provisions of Section 43 of the Con- 
tract Act which applies to express as 
well as implied promises. or under the 
general law based on privity of estate. 
It will thus be seen that the majority 
judgment in Kailash Chandra’s case AIR 
1925 Cal 1056 (FB) was based mainly on 
the reasoning that the liability of all the 
tenants on whom the rights have devolv- 
ed is by privity of estate and responsibi- 
lity of each of such tenants and. there- 
fore, they may be sued. The reasoning 
was that each of the tenants was en- 
titled to possession of every part of the 
estate and thus there was privity be- 
tween him and the landlord in the whole 
of the lease-hold. This reasoning is ob- 
viously distinguishable. The majority as- 
sumes that as one of the tenants has a 
privity with the landlord for the whole 
of the estate it is not necessary to im- 
plead all of them. The other two judges 
did not accept this view. Reference to 
Section 43 of the Contract Act was only 
in the nature of obiter and was not 
mecessary ‘because if as the majority held 
that there was a privity of estate there 
is a case which especially falls in the 
category of joint promisor and joint and 
several liability accrues. The question 
whether Section 43 of the Contract Act 
applies to the case of co-heirs of a de- 
ceased did not arise in that case. I have 
already given my reasons to show why 
it is not possible for me to agree with 
the reasoning given in Mawaji Ramii’s 
case, ATR 1967 Orissa 158 which sup- 
ported Chandra Bhan’s case. AIR 1955 
Raj 11. In these two cases Kailash Chan- 
dra’s case, ATR 1925 Cal 1056 (FB) was 
relied on. In my view the facts in the 
Full Bench case cannot be held to come 
to a finding that Section 43 of the Con- 
tract Act applies to the co-heirs of a de- 
ceased. 
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10-11. I may mention that Shaik 
Sahed’s case, (AIR 1917 Cal 829) was re- 
ferred to in D. N. Dutt v, The Income- 
tax Investigation Commission, (AIR 
1960 SC 1317). Though it is true that 
this case was held not applicable to the 
facts of the case but it is however to be 
noted that the Supreme Court did not 
indicate that it was wrongly decided. I 
may also notice that in the earlier Cal- 
cutta case ie. Siba Krishna Sinha 
Sharma v. Jagat Chandra Talukdar, (1918) 
45 Ind Cas 732 = (AIR 1918 Cal 145 
(2)). Woodroffe, J., held that a land- 
lord cannot maintain a suit for arrears 
of rent against one of several heirs of a 
deceased tenant without joining the 
others as defendants and Section 43 of 
the Contract Act has no applicability to 
such a case. 

12. My view finds support from 
the decision in Gurdas Mal v. Kashi Ram, 
AIR 1921 Lah 160 (2) where it was held 
that where three persons were sued 
jointly as representing the estate of their 
late father, and their liability, if any, 
was joint and indivisible, and during the 
pendency of appeal by the plaintiff one 
of the defendants died but plaintiff did- 
not apply for nearly two years to bring 
his legal representatives on the record, 
the appeal abated inasmuch as the right 
to sue did not survive only against the 
two defendants alone. 


13. Same view was expressed in 
Hazara Singh v. Narinjan Singh, AIR 
1929 Lah 783 by a Division Bench con- 
sisting of Shadir Lal, C. J. and Hilton, J., 
where it was held that Section 43 ap- 
plies only where two or more persons 
have made a joint promise and not where 
two or more persons have become joint- 
ly interested by inheritance in a contract 
made by a single person. 


14, As a result of above discus- 
sion it has to be held that defendant 
No. 2 was a necessary party to the suit 
and the suit would not have been main- 
tainable had he not been impleaded. He 
was, therefore. correctly impleaded in 
the first instance. In a case where one 
or more defendants die and the right to 
sue does not survive against the surviv- 
ing defendants alone and where within 
the time limited by law, legal representa- 
tives of the deceased defendant have not 
been made a party to the suit, the suit 
shall abate as against the deceased de- 
fendant as provided in Order 22, Rule 4, 
Civil P. ©. As no legal representative 
of deceased defendant No. 2 has been 
brought, on record the consequence is 
that the suit must be held to have abated 
as against deceased defendant No. 2. Now 
the question is that whether it can be 
held that this can be partial abatement 
or total abatement. In my view it can- 
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not be held that the suit has only partial- 
ly abated. This is because the conse- 
quence of a suit having been dismissed 
agaimst defendant No. 2 is that he is not 
held liable for any amount which may 
be due from the deceased father because 
‘of the dismissal of the suit. If the suit 
is allowed to proceed against defendants 
1 and 3 and a decree is passed for the 
entire amount they will not be in a posi- 
tion to sue for contribution as provided 
in Section 43 of the Contract Act in a 
subsequent suit because of the decision 
in the present suit by which the claim 
against defendant No. 2 and his legal re- 
presentatives has been dismissed. This 
position must follow, because it is well 
settled that the Court would not coun- 
tenance a situation where two contradic- 
tory decrees could be passed. in such a 
Situation to hold that proceedings can 
continue against defendants 1 and 3 
would really be as was stated in Kedar 
Nath’s case (AIR 1961 Punj 555) in simi- 
lar situation, to lead to an unfair situa- 
tion for them inasmuch as they would be 
deprived of the right of contribution 
against the legal representatives of 
‘defendant No.2. They would thus not 
be in a position te have the contribution 
which is condition precedent to the ap- 
plicability ef Section 43 of the Contract 
Act. This also shows that Section 43 
cannot be held applicable. 

15. It is indeed surprising that 
though the information of the death of 
defendant No. 2 was available to the 
plaintiff within a week of his death as 
is clear from the proceedings before the 
commissioner yet no steps have been 
faken im order to bring the legal re- 
presentatives on record. No reason has 
been suggested as to why even when the 
knowledge of death of defendant No. 2 
was with the plaintiff the legal repre- 
sentatives were not brought on record. 
The suit originally framed was definitely 
øn the allegation that all the sons i. e. 
defendants Nos, 1 to 3 are liable for the 
debt jointly due from them from the 
property inherited by them. Having de- 
finitely taken a stand that the sens are 
jointly liable if does look anomalous and 
strange that a complete reversal of the 
position is being now taken by contend- 
img that the liability of each son is a 
separate one. Such a position, however. 
is not maintainable in law as discussed 
by me above. 


16. As a result of the above dis- 
eussion it has to be held that the suit has 
totally abated and is, therefore, dismis- 
sed as such. But in view of the circum- 
stances of the case there will be no order 
as to costs. 

Suit dismissed. 
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5. RANGARAJAN AND V. D. MISRA, JJ. 
Bishamber Nath, Petitioner v, The 
Drugs Licensing Authority and another, 
Respondents. 
ai Writ No. 686 of 1972, D/- 30-8- 


_ Index Note :— (A) Drugs and Cosme- 

tics Rules (1940). Rule 66 — Speaking 
order — Circumstances not calling for a 
more detailed order than to state that the 
explanation given by licensee was not 
satisfactory — (X-Ref :— Constitution of 
India, Article 226). 


Brief Note :— (A) The fact that the 
tablets (alleged to be spurious) were 
found in the licensee’s shop and that 
they were spurious in character were not 
disputed by him in reply to show cause 
motice. That the said tablets were pur- 
chased from a duly licensed person was 
also not asserted. In these circum- 
stances, the order cancelling the licence 
merely intimating that his explanation 
was found unsatisfactory could not be 
attacked om the ground that it was not a 
speaking order. (Paras 8, 10) 


Index Note :— (B) Drugs and Cosme- 
tics Rules (1940), Rule 66 — Authority to 
cancel a license — All licences issued 
under Part VI pertaining to different 
drugs could be cancelled irrespective of 
mis-branding a particular drug. 


_ Brief Note:— (B) The expression ‘a 
licence’ means the cancelling of any 
license issued under Part VI. As viola- 
tion of the Act and the rules would 
cause detriment to health and life, deter- 
rent punishment is warranted for their 
violation. (Paras 14, 15, 16) 


Index Note :— (C) Drugs and Cosme- 
ties Act (1940), Section 18 — Natural 
justice — Licensee not even challenging 
allegations made in show cause notice — 
Complaint about non-supply of analysis 
report or statement of a witness has no 
substance — (X-Ref :— Natural justice). 


Brief Note :— (C) That the purchase 
of the tablets (alleged to be spurious) was 


from a duly licensed person and that 


the said tablets were genuine was not 
even asserted by the licensee. He can- 
not, therefore, absolve himself from liabi- 
lity for contravention of S. 18 and com- 
plain that the copy of the analysis re- 
port was not supplied to him or that the 
statement of a witness taken into ac- 
count was made behind his back. 

(Paras 11, 12, 13) 


Gopal Narain, for Petitioner; V. P. 
Kohli. for Respondents. f 

ORDER :— The partnership firm 
styled ‘Govind Medical Hall’ held four 
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licences under the Drugs and Cosmetics 
Act. 1940. The constitution of the firm 
changed in or about April, 1971 by in- 
eluding the ‘petitioner as a partner. 
Owing to the change in the Constitution 
new licences were issued on or about the 
27th May. 1971 in Forms 20, 21, 20-B 
and 21-B as per the rules made under 
the said Act. (Copies of those licences 
are Amnexures A, B, C and D to the Writ 
Petition). The licences in Forms 20 and 
21 are for authorised retail sales; licen- 
ces in Forms 20-B and 21-B are for 
wholesale dealings in respect of drugs 
mentioned. The licence in Forms 20 and 
20-B are for drugs which include those 
coming under the definition of other than 
biological and other special products, 
whereas the licences in Forms 21 and 
21-B include drugs coming within the 
definition of biological and special pro- 
ducts as defined in the Rules. “Novalgin” 
falling within the category of Schedule H 
drugs (manufactured by M/s. Hoechst 
Pharmaceuticals Ltd., Bombay) is cover- 
ed by licences in Form 20 and could not 
therefore, be sold in retail except on the 
prescription of a Registered Medical 
Practitioner. All the licences were issued 
to the petitioner on 27-5-1971 which 
were valid up to 31-12-1971. 


2. On 16-10-1971 the Drug Ins- 
pector (Shri V. B. Bajpai) inspected the 
premises where the petitioner carried on 
business and found 186 strips of 10 tab- 
lets of Novalgin B. No. DLA bearing the 
lebel of M/s. Hoechst Pharmaceutical 
Ltd.. Bombay and in addition to the 
under-mentioned 80X10 strips. Shri 
Bishamber Nath (petitioner) was, accord- 
ing to the Drugs Inspector present at 
the shop at that time. 


3. On 20-10-1971 the Inspector of 
Drugs issued a memorandum to the peti- 
tioner firm stating that out of the above 
186 strips of 10 tablets each of Novalgin 
(of the above description) plus 80 strips 
of 10 tablets each out of which samples 
consisting of 4X10 strips of both the 
Batches were taken for test and analyse 

i 


after giving an intimation to 
Bishamber Nath in Form No. 17. The 
remaining stocks of Novalgin had been 


seized and a receipt also given to Shri 
Bishambar Nath, but he could not pro- 
duee, when demanded, the purchase bill 
for the two Batches of Novalgin tablets. 
By the said Memorandum, the firm was 
required to disclose the names, addresses 
and other particulars of the persons from 
whom the said drugs were acquired 
within seven days of the receipt of that 
Memorandum. In the reply sent by Shri 
Bishamber Nath on behalf of the pefi- 
tioner-firm {dated 28-10-1971) he had 
raentioned that 80 strips of 10 tablets 
each of Batch No. DUC were purchased 
from National Pharmacy. Bhagirath 
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palace, Delhi vide Bill which was under- 
taken to be produced when required and 
that 18610 strips of Novalgin had beem 
offered for sale by one S. Harjeet Singh 
son of Teja Singh resident of Nehru Gali, 
Gandhi Nagar, Delhi, who had stated 
that he was the agent of an authorised 
stockist and when asked! to give the bill 
he promised to give the bill later and 
accept payment. Immediately thereafter 
the premises were raided. The position 
taken was that these tablets (18616) 
were not exhibited or intended for sale. 


4, By Memorandum dated 29-10- 
1971 the Licensing Authority and Assis- 
tant Drugs Controller. Delhi issued a 
notice under Rule 66 framed under the 
said Act to show cause why the afore- 
said four licences should not be suspend- 
ed or cancelled by reason of mis-brand- 
ing the said drug and thus contravening 
Section 18 (a) (ti) of the Act. It was 
specifically stated therein that 18610 
tablets were not the product of the ori- 
ginal manufacturer (M/s. Hoechst Phar- 
maceuticals Ltd., Bombay} but an imita- 
tion of the genuine drug, the labels were 
false and misleading and hence were 
misbranded within the meaning of Sec- 
tion 17 of the Act, The reply to the 
Show eause notice was to reach the said 
officer by the 3rd November, 1971. 


5. In the petitioner-firm’s reply 
dated 1/3-11-1971 if was asserted that the 
provisions of the Act were not contra- 
vened. The position was stated to have 
been made clear in the previous letter 
of 28-10-1971. Owing to the then na- 
tional emergency a lenient view of the 
whole matter was asked to be taken. 

6. By order dated 8-11-1971 the 
Licensing Authority and Assistant Drugs 
Controller informed the petitioner-firm 
that the reply given to the show cause 
motice was considered and found un- 
satisfactory and that the licenses in 
Forms 20, 21 and 20-B and 21-B were 


cancelled ‘under Rule 66 of the Drugs 
and Cosmetics Rules. 1940. 
7. Aggrieved by the said order 


the petitioner-firm filed an appeal to the 
Lt. Governor who by his order dated 
4-5-1972 dismissed the appeal. 


8. The first grievance of the peti- 
tioner is that the order dated 8-11-1971 
passed by the Licensing Authority’ and) 
Assistant Drugs Controller, Delhi is not 
a speaking order. It is worth ‘recalling 
in this context that the fact of 18610 
tablets (with which alone we are now! 
concerned} being found in the shop of 
the petitioner-firm was not. disputed:/ 
nor was it stated in the petitioner’s let- 
ters to the Inspector of Drugs or the 
Licensing Authority and Assistant Drugs| 
Controller that the said tablets (186% 10) 
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were genuine and not spurious. The 
Licensing Authority and Assistant Drugs 
Controller was, therefore, only concern- 
led with whether the explanation having 
been given by the petitioner-firm in re- 
lation to 186X10 Novalgin tablets which 
were spurious, (not genuine and mis- 
branded) was satisfactory or not. In 
these circumstances there was not much 
meed to write a more detailed order 
than to state that the explanation given 
by the petitioner was not satisfactory. 


9, It had not even been mention- 
ed in the petitioner’s letter dated 28-10- 
1971 that the 186X10 tablets had been 
purchased from ‘a duly licensed manu- 
facturer, distributor or dealer.” Section 
19 (3) of the Act, as amended in 1964, 
reads as follows: 

“19 (3)— A person. ‘not being the 
manufacturer of a drug or cosmetic or 
his agent for distribution thereof, shall 
not be liable for a contravention of Sec- 
tion 18 if he proves— 

(a) that he acquired the drug or 
cosmetic from a duly licensed manufac- 
turer, distributor or dealer thereof; 

(b) that he did not know and could 
not, with reasonable diligence, have as- 
certained that the drug or cosmetic in 
any way contravened the provisions of 
that section; and 

(c) that the drug or cosmetic, while 
in his posséssion, was properly stored 
and remained in the same state as when 
he acquired it.” 

10. All that was asserted by the 
petitioner-firm in the reply dated 28-10- 
1971 was that S. Harjeet Singh had 
stated that he was an agent of an au- 
thorised stockist. It was mot even as- 
serted, therefore that the sale (or even 
offer of sale according to the petitioner- 
firm) was by a duly licensed manufac- 
turer, distributor or dealer. In these cir- 
cumstances the order passed by the 
Licensing Authority and Assistant Drugs 
Controller dated 8-11-1971 could not be 
attacked on the ground that it was not 
a speaking order. 


1i. The Lt. Governor has gone 
into the question elaborately. He refer- 
red in his order to the test and analysis 
report of the Government Analyst dated 
24-11-1971 declaring the seized sample 
was not of standard quality and that it 
did not contain Analgin at all. The com- 
plaint of the petitioner-firm is that it 
was not supplied a copy of the said re- 
port and therefore the Lt. Governor 
should not have taken the same into 
consideration against it. There is no 
substance in this grievance because it 
is worth repeating that the petitioner 
did not dispute the assertion in the show 
cause notice sent to him that the said 
tablets (18610) were not genuine in 
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terms noticed already. Even now therej 
is no dispute about it. 


12. It was next contended for 
the petitioner-firm that the Lt. Governor 
had also taken into account the state- 
ment of S. Harjeet Singh. stated to 
have been made behind the back of the 
petitioner-firm and of which it was not 
informed, that he nevér dealt with 
any medicine at all but was working in 
the embroidery line. 


13. As already observed in the 
absence of even an assertion by the 
petitioner-firm that -it had obtained the 
said tablets (186X10) from any duly 
licensed manufacturer. distributor or 
dealer, it cannot say that it was not 
liable for the contravention under Sec- 
tion 18 of the Act once their spurious 
character was not even disputed. Sec- 
tion 18 (a). it is worth noting. prevents 
any person from manufacturing for sale, 
selling. stocking or exhibiting for sale 
or distributing any drug which is not of 
standard quality, misbranded etc. 

14, It was finally contended on 
behalf of the petitioner-firm that since 
the said Novalgin tablets had no con- 
nection with the license in Forms 21 
and 21-B those licenses should not be 
cancelled. It had been explained to us 
on behalf of the respondents to whom 
a notice to show cause was issued as to 
why this Writ petition shculd not be 
admitted, that Rule 66 empowers the 
Licensing Authority to cancel a license 
not only for failure to comply with any 
of the conditions of the particular licence 
but also with any other provision of the 
Act or the rules thereunder. There hav- 
ing been a breach of Section 18 of the 
Act all the licences could be cancelled 
‘under Rule 66. A mere reading of Rule 
66 completely supports the respondents’ 
contention. 


-"66. Cancellation and suspension of 
licences.— (1) The licensing authority 
may, after giving the licensee an oppor- 
tunity to show cause why such an order 
should not be passed by an order in 
writing stating the reasons therefor, 
cancel a license issued under this Part 
or suspend it for such period as he 
thinks fit, either wholly or in respect of 
some of the substances to which it re- 
lates. if in his opinion, the licensee has 
failed to comply with any of the condi- 
tions of the licence or with any provi- 
sions of the Act or Rules thereunder. 


Provided that if such failure or con- 
travention is the consequence of an act 
or omission om the part of an agent or 
employee, the licence shall not be can- 
celled or suspended unless the licensing 
authority is satisfied: 

(a) that the act or omission was in- 
stigated or connived at by the owner of 
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the business or. if the owner is a firm 
or company, by a partner of the firm or 
a director of the company; or 

(b) that the owner of the business 
or an agent or employee of the owner 
had been guilty of a similar act or 
omission within twelve months before 
the date on which the act or omission 
in question took place and that the 
owner had, or reasonably ought to have 
had, knowledge of the previous act or 
omission: or 

(c) if the act or omission was a con- 
tinuing act or omission that the owner 
of the business had or reasonably ought 
to have had. knowledge of that previous 
act or omission; or 

(d) that the owner of the business 
had not used due diligence to ensure 
that, the conditions of the licence or the 
provisions of the Act or the Rules there- 
under were observed. 

(2) A licensee whose licence has 
been suspended or cancelled may appeal 
to the State Government within three 
months of the date of the order.” ; 

15. A feeble argument was ad- 
vanced that the expression ‘a licence’ 
only empowers one licence to be can- 
celled and not more, It is obvious that 
the said expression means the cancel- 
ling of any license issued under that 
part, mamely, Part VI (Sale of drugs 
other than Homoeopathic Medicines). 

16. Having regard to the fact 
that the said Act deals with such an im- 
portant item of human consumption like 
drugs and the detriment to health and 
life which violation of such Act and 
Rules would cause. Rule 66 has been 
worded in the above manner. Section 27 
of the Act provides a very severe sen- 
tence—upto 10 years without any limit 
of fine. 


17. There is no merit in the Writ 
Petition, which is accordingly dismissed. 


Petition dismissed. 
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Index Note:— (A) Delhi Rent Con- 
trol Act (1958), S. 6 — Standard rent — 
Neither landlord nor tenant can unilate- 
rally himself determine the standard 
rent. 

Brief Note:— (A) As between- the 
landlord and the tenant there is no sta- 
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tutory determination of standard rent 
as such. It is only an-order of the Con- 
troller which can fix the standard rent 


- eccording to the relevant criterion in 


Section 6. (Para 9) 


- Index Note:— (B) Delhi Rent Con- 
trol Act (1958), S. 15 (1) — Payment of 
arrears of rent — In accordance with 
and within a month of Tribunal’s final 
order — Requirements of S. 15 (1) not 
violated. j 

Brief Note:— (B) The tenant was 
justified in waiting for the final order 
of the Tribunal inasmuch as he was en- 
titled to get a fresh period . of one 
month under Section 15 (1) to deposit 


-the arrears from the date of the Tribu- 


nal’s final order which superseded the 
Controller’s order and became the only 
operative order. As a court of appeal 
both on questions of fact and law, the 
Tribunal had jurisdiction to give a fresh 
period for depositing the arrears. 
A (Para 18) 
Index Note:— (C) Delhi Rent Con- 
trol Act (1958), S. 14 (2), Proviso — Bar 
to grant benefit of S. 14 (2) for a second 
time — Dismissal of previous eviction 
suit under old Act — Benefit is not 
barred. 


Brief Note:— (C) Where the previ- 
ous eviction suit was dismissed under 
Section 13 (2) of the Delhi and Ajmer 
Rent Control Act, 1952, the dismissal 
was not under Section 14 (2) of the new 
Act as the provision of these sections 
were not in pari materia. The benefit of 
Section 14 (2) being for the first time, 
the proviso is not a bar to the grant of 
benefit. (Para 19) 
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G. S. Vohra with V. P. Choudhari 
M. S. Vohra and P. K. Jain, for Appel- 
lant; R. K. Makhija. for Respondent. 


JUDGMENT: The main question for 
decision in this second appeal 
Section 39 of the Delhi Rent Control 
Act. 1958 (hereinafter called the Act) is 
whether the respondent tenant complied 
with the order of the Controller passed 
under Section 15 of the Act to obtain 
the benefit of Section 14 (2) of the Act. 
But in answering this question, various 
other provisions of the Act, e.g.. Sec- 
tions 2 (k), 4 to 9, 12 and 13, and Sec- 
tions 59 to 60 and 72 of the Contract. 
Act have also to be considered. 


2. The premises of the appellant 
landlord were let to the respondent ten- 
ant from 1-7-1944. In a suit for eviction 
of the tenant on the ground of non-pay- 
ment of arrears of rent filed by the land- 
lord under the provisions of the Delhi 
and Ajmer Remt Control Act, 1952 the 
standard rent of the premises was fixed 
by Shri J. L. Tandon, Subordinate Judge 
at Rs. 717-75 including house-tax. The 
appeal against this decision was dismissed 
by the High Court on 19-3-1964. During 
the pendency of the appeal, the Delhi 
Rent Control Act 1958 came into force 
from 9th February, 1959. According to 
the definition of ‘standard rent’ S. 6. (1) 
(B) (2) (a) (ii) of the Act, the standard 
rent of the premises meant the standard 
rent fixed under the Delhi and Ajmer 
Rent Control Act, 1952 together with 15 
per cent of such rent. The landlord gave 
a notice to the tenant informing him that 
the rent from Ist May, 1959 would be 
Rs, 825-42. The tenant asked the land- 
lord for clarification whether he was 
renewing the tenancy at the enhanced 
rent and was giving up the claim for 
eviction. The landlord did not give up 
the claim for eviction and the tenant did 
not admit the claim of the landlord for 
the enhanced standard rent. The judg- 
ment of the High Court directed the 
tenant to pay arrears of rent within one 
month, In default of such payment, the 
tenant was liable to be evicted. 


3. The question which faced the 
tenant was at which rate was he to pay 
the rent arrears. On the one hand, the 
‘standard rent fixed by Shri Tandon and 
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confirmed by the High Court was Rupees 
717.75. On the other hand the standard 
rent demanded by the landlord from 
ist May, 1959 under Section 6 (1) (B) (2) 
(a) (ii) of the Act was Rs. 825.42. While 
the tenant wanted to pay the arrears of 
rent only at the lower rate of rent, 
namely, Rs. 717.75. he did not want to 
take the risk of being evicted if he was 
in law liable to pay the enhanced stand- 
ard rent of Rs, 825.42 under Section 6 
A (B) (2) (a) (ii) of the Act. He, there- 
fore. deposited the arrears of rent as 
follows:— 


(1) Rent for March 1964 at Rupees 
717-75 on 2-4-1964; 


(2) Two separate deposits of Rupees 
20,000/- and Rs. 6,000/- on 14-4-1964 “on 
account of arrears of rent upto-date ac- 
cording to the decree and judgment of 
High Court......... but the above amount 
is being deposited in excess so that 
actual amount due may be calculated 
and given to the decree-holder. This 
amount is being tendered............... on 
account.” 

On these deposits, the suit for eviction 
of the landlord against the tenant stood 
dismissed under Section 13 (2) of the 
Delhi and Ajmer Rent Control Act, 1952. 


4, The present petition for evic- 
tion was filed by the landlord against 
the tenant on 8-6-1966 again on the 
ground of non-payment of arrears of 
rent. The landlord attached to it an 
account of the arrears of rent due 
from the tenant and the payments 
of rent made by the tenant from 1-12- 
1952 onwards calculating the rent at 
Rs, 717.75 till 30th April, 1959 and at 
the rate of Rs. 825.42 from Ist May, 
1959 onwards. By this calculation the 
landlord showed that the tenant had 
paid Rs. 602-16 in excess of the rent 
due from him till 31-3-1964 by the depo- 
sits made by’ him in April, 1964. The 
landlord purported to adjust the excess 
towards the rent due for the subsequent 
period. After calculating his liability 
to pay rent at the rate of Rs, 717.75, the 
tenant replied that he. had deposited 
much more excess amount upto 16-4- 
1964 in rent account. 


5. On 27-10-1966 Shri A. S. Gill. 
Controller ordered the tenant to depo- 
sit arrears of rent amounting to Rupees 
19,658.76 upto 31-5-1966 and thereafter 
at the rate of Rs. 825.42 up-to-date and 
future rent also at the rate of Rs. 825.42 
under Section 15 of the Act. On appeal 
by the tenant, however, the Rent Con- 
trol Tribunal (Shri C. G. Suri) on 22-11- 
1966 stayed the operation of the order 
of Shri Gill by the following order :— 


“Arguments heard with regard to 
application for suspension of the opera- 
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tion of the impugned order the learned 
Rent Controller has calculated the 
arrears at the rate of Rs. 325.42 and has 
found the amount due for the period 
beginning 1-4-1964 and ending 31-5-1966 
as Rs 19,658.76. The appellant admits 
that he is liable to pay rent and house 
tax for this period at the rate of Rupees 
717.75, There is. therefore, no reason 
why at this stage the appellant should 
not deposit a sum of Rs. 16,000/- within 
the time allowed by the learned Rent 
Controller. The order with regard to 
the deposit of the balance may however 
remain suspended until the final deci- 
sion of the appeal. Any amounts that 
the appellant may have already deposit- 
ed in respect of the period mentioned 
above can be adjusted towards the 
amount of Rs. 16,000/- which the appel- 
lant has been called upon to deposit 
immediately. The appellant should also 
continue depositing future rent regularly 
from month to month in accordance with 
law at the rate of Rs. 717.75 during the 
pendency of the proceedings, The ope- 
ration of the Rent Controller’s order so 
far as it relates to the balance of the 
arrears left over after the deposit of 
Rs. 16,000/- may remain suspended until 
the decision of the appeal. Rent Control- 
ler be informed.” 


On 20-3-1967 the Tribunal confirmed 


that the rent payable by the tenant to 
the landlord was only at the rate of 
Rs. 717.75 which was also “the rate of 


rent at which it was last paid” within 
the meaning of Section 15 (1). The Tri- 
bunal observed that— 


“It is nobody’s case that the appel- 
lant had ever made any payment of 
rent at the enhanced standard rent men- 
tioned by the landlord in his notice 
under Section 8 of the present Act or 
in the ejectment application mow pend- 
ing before me......... In the previous 
proceedings the tenant was found to 
have made a short deposit and had ex- 
posed himself to the risk of being evict- 
ed on that ground and it was quite pos- 
sible as contended by him that this 
extra amount had been deposited by 
way of abundant caution.” 


The appeal was thus partly accepted and 
the order of Shri Gill was modified to 
the extent that the tenant was called 
upon to deposit the arrears and future 
rent with effect from 1-4-1964 at the 
interim rate of Rs. 717.75. No appeal 
was filed against these two orders of 
Tribunal Shri C. G. Suri. They have 


thus become final and operate as res 
judicata between the parties. 
6. The petition of the landlord 


for eviction was dismissed by the Con- 
troller Shri K. B. Andley under Sec- 
tion 14 (2) of the Act because the ten- 
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ant was held to have paid or deposited 
rent as required by Section 15 of the 
Act. The landlord appealed to the Rent 
Control Tribunal contending that the 
tenant had not complied with the order 
under Section 15 (1) passed by Shri Gill 
and modified by Shri Suri. The Tribu- 
nal (Shri Gian Chand Jain) however 
confirmed the finding of the Controller 
that the tenant had deposited the rent in 
accordance with the order under Sec- 
tion 15 (1) and dismissed the first ap- 
peal. Hence this second appeal by the 
landlord again contending that an 
order for eviction against the tenant 
should be passed inasmuch as the ten- 
ant has not complied with the require- 
ments of Section 15 (1) of the Act. 

T. The points urged by the land- 
lord to support his contention were as 
follows:— 

(1) The tenant was liable to pay to 
the landlord the standard rent at the 
enhanced rate of Rs. 825.42 umder Sec- 
ma 6 (1) B) (2) (a) (Gi) from 1st May. 
1959. 

(2) Deposits of rent by the tenant 
in April, 1964 (though in excess and 
on account) satisfied the landlord's claim 
of arrears at the rate of Rs. 825.42. 
The tenant was not entitled to a refund 
or adjustment of the excess amount 
paid by him in view of Section 13 of 
the Act. 

(3) The tenant did not pay rent 
from November 1966 to March 1967 and 
thus committed defaults in complying 
with Section 15 (1). He was not, there- 
fore, entitled to the benefit of Section 14 
(2) and is, therefore, liable to be evicted. 

8. Let us examine these conten- 
tions seriatim. 

CONTENTION NO. 1. 

The Act deals mainly with three 
subjects, namely:— 

(1) Definition and fixation of stand- 
ard rent; 


(2) Eviction of tenants on specified 


grounds such as non-payment of rent, 
etc.; and 
(3) Payment of pendente lite ‘rent 


by the tenant to the landlord. 

The first two provisions determine the 
merits of the cases between the land- 
lords and tenants while the third provi- 
ston primarily ensures the payment of 
pendente lite rent but has an indirect 
effect on the merits of the case. If the 
only ground for eviction is non-payment 
of rent. then the tenant can defeat it by 
depositing the pendente lite rent regu- 
larly in accordance with the order under 
Section 15 (1). If he fails to do so. his 
defence is likely to be struck out. - 

9. The provisions regarding the 
definition and fixation of stand- 
ard rent in the Act are cnncerned only 
with the determination of the standard 
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rent between the landlord and the ten- 
ant according to the criteria laid down 
in the Act. This is the exclusive juris- 
diction of the Controller. The enforce- 
ment of the recovery of contractual or 
standard rent on the other hand conti- 
nues to be in the jurisdiction of the 
civil courts. The definition of ‘standard 
rent? in Section 2 (k) of the Act simply 
refers to Sections 6 and 7 thereof. Sec- 
tion 6 lays down different criteria for 
fixation of standard rent to suit differ- 
ent circumstances. Section 7 lays down 
the requirements on the satisfaction of 
which the landlord may claim an in- 
crease. over the standard rent. Such an 
increase can be claimed only after the 
expiry of 30 days from the notice given 
under Section 8. Section 9 (1) requires 
the Controller to fix the standard rent 
on application made by the landlord or 
tenant. Section 12 prescribes the limita- 
tion for making such an application. In 
view of Section 4 (1) a tenant is not 
liable to pay to the landlord any amount 
-İn excess of the standard rent of the 
premises and Section 5 (1) prohibits the 
landlords from claiming oor receiving 
any amount in excess of the standard 
rent, The preamble to the Act says that 
its object is to provide for the control 
of rents. namely, the contractual rents. 
The Act, therefore. recognises the exist- 
ence of contractual rent. The payment 
of contractual rent is legal unless and 
until the standard rent is fixed on an 
application made under Section 9 within 
the limitation prescribed by Section 12. 
(M. M. Chawla v, J. S. Sethi, 1970-2 
SCR 390). It follows, therefore, that 
meither a landlord nor a tenant cam uni- 
laterally himself determine what would 
be the standard rent according to the 
relevant criterion in Section 6. If one 
of the parties to the tenancy were to 
be entitled to unilaterally determine the 
standard rent and the other party does 
not accept it, there would be conflicting 
claims. To avoid such conflict, the Act 
provides that the standard rent has to be 
determined by the Controller. If, for 
instance, a landlord were to unilaterally 
determine the standard rent which the 
tenant refuses to pay. he would have to 
file a suit in a civil court to recover the 
arrears of rent. As the civil court does 
not have the jurisdiction to determine 
the standard rent. it would go only by 
the contractual rent between the part- 
ties. On the other hand, if the standard 
rent is fixed by the Controller, the civil 
Court would accept it as the basis for 
the claim for the recovery of rent. The 
Act does not. therefore, contemplate a 
unilateral determination of standard 
rent either by the landlord or by the 
tenant. The landlord cannot, therefore. 
contend that the standard rent of 
as 
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Rs. 825.42 was determined by Section 6 
(1) (B) (2) (a) Gi) and that he became 
entitled to it automatically without hav- 
ing to get it fixed by the Controller, As 


. between the landlord and the tenant 


to 


under the Act, therefore, there is no 
Statutory determination of standard rent 
as such. The statute only lays down the 
criteria in the light of which the stand- 
ard rent has to be fixed by the Control- 
ler. It is only an order of the Controller 
which can fix the standard rent. A mere 
perusal of the Act does not result in its 
xation. 


10. While the Act is concerned 
with the control of rent payable by the 
tenant to the lendlord, the relevant 
provisions of the Delhi Municipal Cor- 
poration Act, 1957 including Section 116 
thereof and of the Punjab Municipal 
Act, 1911 including Section’ 3 (1) (b): 
thereof are concerned with a totally dif~ 
ferent object. namely, the determination 
of fair letting value by the Corporation 
for assessing the amount of house tax 
payable to the Corporation or the Muni~ 
cipality. While the contractual rent is 
binding on the landlord and the tenant 
unless it is varied by the fixation of 
standard rent. the contractual rent is 
not binding on the Corporation for the 
determination of fair letting value. . 
While the contractual rent would nor- 
mally be the evidence of “a bargain be- 
tween a willing lessor and a willing les~ 
see uninfluenced by any extraneous cir- 
cumstances......... an inflated or deflated 
rate of rent based upon fraud, emer 
gency relationship and such other con= 
siderations” may not afford such evis 
dence. The Corpn. of Calcutta v. Smt. 
Padma Debi, AIR 1962 SC 151. The last 
mentioned considerations are irrelevant 
as between a landlord-and a tenant but 
are very much relevant as between the 
municipal assessing authority and the 
premises in respect of which the fair 
letting value has to be assessed. The 
municipal assessing authority may not, 
therefore, accept the contractual rent as 
a guideline for the assessment of fair 
letting value if the standard rent of the 
premises is either fixed by the Control- 
ler or is easily determinable by follow- 
ing the provisions of a statute. It is not 
mecessary that the standard rent should 
be actually fixed by the Controller be- 
fore it can provide a guideline to tha 
municipal assessing authority to find out 
the fair letting value of the premises. 
This is why in our recent Full Bench 
judgment in Dewan Daulat Rai Kapoor 
v. New Delhi Municipal Committee, 
Civil Writ 580 of 1971 decided on 16-11- 
1972 (Delhi) (FB) we contemplated that 
not only the fixation of the standard 
rent by the Controller but also its fix- 
ability under the Delhi Rent Control 
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Act, 1958 would afford a guideline to 
the municipal assessing authority. 


11. Another distinction between 
the relevant provisions of the Delhi 
Rent Control Act, 1958 and the relevant 
provisions of the Delhi Municipal Cor- 
poration Act, 1957 and the Punjab Muni- 
cipal Act, 1911 is that while the former 
apply only when premises are let by a 
landlord to a tenant, the letter apply 
even to unlet premises. Im respect of 
them, no question of a Controller fixing 
the standard rent would arise. It was, 
however, necessary that in relation to 
unlet premises, the Corporation should 
take into consideration the criteria in 
the light of such standard rent are fixable 
under the Delhi Rent Control Act, 1958. 
Such criteria laid down in Section 6 of 
the said Act are divisible into two cate- 
gories. The first category would include 
Sections 6 (1) (A) (1) and 6 (1) (A) (2) 
(a) as also Sections 6 (1) (B) (2) (a) and 
6 (2). The criteria for the determination 
of the standard rent laid dewn by them 
are comparatively more definite and it is 
possible- to calculate the standard rent 
from them with some certainty. They 
could. therefore, provide a basis on which 
the municipal assessing authority can 
work, The second category consists of 
Sections 6 (1) (A) (2) (b) and 6 (1) (B) 
(2) (b) of the Act. The criteria of the 
market price of land and the cost of 
construction laid down therein are essen- 

. tially questions of fact to. be determined 
on evidence. The standard rent on these 
criteria cannot be calculated. It can 
become ascertained only in. a judicial 
proceeding. These criteria are, therefore 
indefinite. They are not capable of pro- 
viding a guideline to the municipal as- 
sessing authority for assessment of fair 
letting value. This is why the provisions 
falling in the first category were refer- 
red to in our Fuli Bench judgment as 
those statutorily determining the stand- 
ard rent. The distinction is this: As 
between the landlord and the tenant, 
there is no statutory determination of 
the standard rent under the Delhi Rent 
Control Act, 1958 in view of the deci- 
sion in M. M. Chawla v. J. B. Sethi, 
(1970) 2 SCR.390, referred to above. But 
as between the municipal assessing au- 
thority and the assessee, the criteria for 
the determination of the standard rent 
laid down in these provisions of Section 
6 of the Delhi Rent Control Act. 1958 
which fall in the first category and are 
definite enough may be said to amount 
to a statutory determination or rather 
determinability of the standard rent. 
There is thus no inconsistency between 
the two. The upshot is that the tenant in 
the present case did not become liable 
to pay to the landlord the enhan 
standard rent at the rate of Rs. 825.41 
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merely by the coming into force of Sec- 
tion 6 (1) (B) (2) (a) (ii). This conten- 


tion of the landlord is. therefore. re- 
jected. 
CONTENTION NO, 2. 

12. What was the nature of the 


payment deposited by the tenant in 
April, 1964? The tenant did not admit 
his liability to pay rent at the rate of 
Rs, 825.42. But the landlord had claimed 
the enhanced rate under Section 6 (1) (B) 
(2) (a) Gi) of the Act. It was arguable 
that the landlord was entitled to the en- 
hanced rate by the language of the sta- 
tute itself even without getting the en- 
hanced rate of standard rent fixed by 
the Controller as the rate of standard rent 
in a previous proceeding had already 
been fixed at Rs. 717.75; all that had to 
be done was to add 15 per cent to it to 
arrive at the new standard rent under 
the new Act. There was thus hardly any 
necessity for getting an order of the Con~ 
troller to this effect. In April 1964 the 
tenant was not, therefore able to know 
how the law stood on this point. The 
question of law was not decided till the 
decision of this Court in M. M. Chawla 
v. Jaswant Singh, 1969 Ren CR 224 
(Delhi) on 24-1-1969 amd confirmed by 
the Supreme Court in M. M. Chawla v. 
J, S. Sethi, (1970) 2 SCR 390. The 
tenant, therefore. deposited an amount 
which was sufficient to, satisfy the ar- 
rears of rent even if they were calculat- 
ed at the rate of Rs. 825.42 but main- 
tained at the same time that he was pay- 
ing the rent “in excess” and “on ac~ 
count.” If a tenant pays rent deliberate~ 
ly to a landlord by agreement in ex- 
cess of the standard rent of the premises 
(meaning by ‘standard rent’ such stan- 
dard rent whieh is fixed by the Control~ 
ler) and the landlord accepts it as such, 
then the tenant would be acting con- 
trary to Section 4 (1) of the Act and the 
landlord would be acting contrary to 
Section 5 (1) of the Act. Similarly, if a 
tenant without any justification pays rent 
to the landlord in excess of the standard 
rent, it would be a case of mere over- 
payment contrary to Sections 4 (1) and 
5 (1). Such overpayment being “in con- 
travention of any of the provisions of 
the Act (Sections 4(1) and 5 (1) in the 
present case)” within the meaning of 
Section 13 of the Act. the tenant can 
seek a refund or adjustment of the same 
from the landlord only by an application 
made within a period of one year from 
the’ date of such payment. The ordinary 
limitation is also cut down by the spe- 
cial limitation provided in Section 13. 
(Union of India y. Jal Rustomji Modi, 
AIR 1970 SC 1490; Jamnadas Harkchand 
v. Narayanlal Bansi Lal, 1970 Ren CR 
244 = (AIR 1970 SC 1221) and Magan 
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Lal Chhotabhai Desai v. Chander Kant 
Moti Lal, AIR 1969 SC 37). 

13. But the payment by the tenant 
was not made as if the tenant was pay- 
ing the agreed rate of rent to the land- 
lord. Nor was it made as if the tenant 
had conceded that the landlord was en- 
titled to the enhanced rate of standard 
rent at Rs. 825.42. Neither the tenant 
mor the landlord, therefore. acted “in 
contravention of any the provisions of 
this Act or of the Delhi and Ajmer Rent 
Control Act, 1952” within the meaning 
of Section 13. 


14, The tenant had the right to 
indicate towards what particular debt he 
was making the payment to the landlord. 
He exercised the right and indicated that 
he was making the payment, towards 
such arrears as were calculable at the 
rate of Rs. 717.75. The landlord was, 
therefore. bound by Section 59 of the 
Contract Act to apply the payment only 
towards that debt, namely, the arrears 
calculated at the rate of Rs. 717.75. Fur- 
ther, the tenant also indicated that 
amount was being deposited “on account” 
or in “rent account.” The words “on ac- 
count” have also a well recognised mean- 
ing. ` Stirling, J. observed in Friend v. 
Young, (1897) 2 Ch 421 at 436 that “a 
payment on account imports an acknow- 
ledgment of a liability for a larger sum.” 
The tenant in paying these amounts was 
making it clear that his total liability to 
pay rent to the landlord was larger than 


the amounts he was paying. The tenant. 


wanted to stick to the premises as long 
as he could. He, therefore, reasonably 
anticipated that an excess of payment 
on rent would be adjusted towards 
future rent if it is ultimately found that 
the rent payable was not at the rate of 
Rs. 825.42 but only at the rate of Rupees 
717.75. It is true that the tenant has 
stated in his evidence that these pay- 
ments were not made as advance pay- 
ment of rent. They would have been 
advance payments only if the tenant was 
sure that his liability was only at the 
rate of Rs, 717.75. But he was not sure 
of that. Therefore he was making the 
payment to cover the risk if ultimately 
the liability were to be at the rate of 
Rs. 825.42. But he was also aware that 
if the liability remained at Rs. 717.75 
then the excess rent would be adjusted 
towards his total liability which includ- 
ed the rent to be paid for subsequent 
months. This meaning of the expression 
“on account” is made clear by the fol- 
lowing observations of Buckly. J.. in Re 
Footman Bower & Co, Ltd, (1961) 2 All 
ER 161 at 165 :— 

“When a payment is merely stated 
to be ‘on account’ without the liability 
on account of which it is made being 
specified, one must ‘first inquire what 
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liabilities on the part of the payer to the 
recipient exist. If, on inquiry, it is found 
that the only liability is in respect of-a 
balance due on current account, the natu- 
ral conclusion to reach is, in my judg- 
ment. that the payment is made on ac- 
count of any particular items contribut- 
ing to that balance.” 


15. This is also the common law 
as would appear from 23, Halsbury's 
Laws of England, 551 in paragraph 1210 
in which the following statement of law 
occurs :— 


“An occupying tenant, of the property 
pays. on account of a compensation rent- 
charge payable for the extinguishment 
of manorial incidents on the abolition of 
copyhold tenure. any money which as 
between him and his landlord he is not 
liable to pay, can either recover it from 
the landlord or deduct it from the next 
rent payable and a sum. has the like re- 
medy as regards his superior landlord.” 
The landlord was not. therefore, entitled 
under Section 60 of the Contract Act to 
appropriate the payment made by the 
tenant towards the arrears as calculated 


by him at the rate of Rs. 825.42. 


16. Further, the payment made by 
the tenant in April 1964 was for a double 
purpose, Firstly, it was to pay the arrears 
at the rate of Rs. 717.75 and to make the 
excess payment on account towards the 
rent of the subsequent months. Secondly, 
it also ensured that im case the rate of 
standard rent in the eye of law was to be 
Rs. 825.42 then also the payment should 
be sufficient to satisfy the arrears, This 
latter aspect of payment could be regard- 
ed as @ payment made under a mistake 
of law. For, the law was uncertain then. 
The cause of action for the recovery of 
money paid under a mistake of law 
(Sales Tax Officer. Banaras v, Kanhailal, 
1959 SCR 1350 = (AIR 1959 SC 135)) 
would arise in favour of the tenant 
under Section 17 (1) (c) of the Limitation 
Act. 1963 only after the tenants discovers 
the mistake or when the tenant could 
with reasonable diligence have discover- 
ed it. There are two points of time at 
which it could be said that the tenant 
with reasonable diligence could have dis- 
covered the mistake. The first point of 
time was 24-1-1969 when this Court de- 
cided in M. M. Chawla’s case, 1969 Ren 
CR 224 (Delhi) that contract rent re- 
mains payable until standard rent is 
determined by the Controller. The se- 
cond point of time is when this case it- 
self would be decided finally. The se- 
cond point of time would be more ap- 
propriate inasmuch as the construction 
of Section 6 (1) (B) (2) (a) (ii) was not 
specifically considered in M. M. Chawla’s 
case, (1970) 2 SCR 390. On either view, 
however, the cause of action had not 
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arisen either on 22-11-1966 or on 20-3- 
1967 when the Rent Control Tribunal act- 
ing under Section i5 (1) gave to the 
tenant the benefit of the payment of 
rent made by him in April 1964 to 
satisfy the claim of rent arising in fav- 
our of the landlord during subsequent 
months as will be shown in discussing 
contention No. 3 below. i 


i7. The plea that rent in excess 
of standard rent was paid under a mis- 
take was also advanced by the tenant in 
AIR 1970 SC 1490. It was megatived in 
para 5 of the decision on the ground that 
the tenant could have applied for fixa- 
tion of standard rent if he was in doubt 
as to what the rate of rent was and that 
so long as the standard rent was not fixed 
the landlord was precluded from claim- 
ing rent at a rate higher than that of 
which he was in receipt. The present 
case is distinguishable from the Supreme 
Court decision in two respects. Firstly, 
in that case it was the tenant who claim- 
ed that the standard rent could be deter- 
mined from the provisions of the statute 
itself without his being compelled to 
apply for fixation of the standard rent. 
In para 7 of the decision it was held, 
therefore, that he could not rely on some 
of the provisions of the Act for this plea 
but refuse to face other provisions like 
Sec. 7 thereof which laid down the 
procedure and limitation for claiming re- 
fund or adjustment. In the present case, 
it is the landlord who claimed rent 
higher than the standard rent which had 
been already fixed. No question, there- 
fore. arose of the tenant claiming the 
benefit of some provisions of the Delhi 
Rent Control Act, 1958 while refusing 
to face the procedure and limitation laid 
down in Section 13 thereof, Secondly, 
the tenant in that case did not show 
that the law was uncertain and, there- 
fore, he made excess payment under a 
mistake of law. In the present case, this 
is the justification why the tenant had 
to make excess payment to cover the risk 
that the claim made by the landlord may 
be found ultimately sustainable by the 
law and the question as to whether the 
view of the landlord was right or not is 
still being decided by a hierarchy of 
Courts in the present proceeding. 


CONTENTION No. 3. 


18. Under Section 15(1} of the 
Act. the payment of the arrears of rent 
as also of the future.rent can be ordered 
by the Controller only at the rate at 
which the rent was last laid. Shri Gill 
was not, therefore. justified in ordering 
the tenant to pay rent at Rs. 825.42 for, 
as pointed out by Shri Suri it was no- 
body’s case that the tenant had ever paid 
rent at the rate of Rs. 825.42. On the 
contrary. the rent was paid at the rate 
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of Rs. 717.75. The arrearc ot reni legal- 
iy recoverable from the tenant” by tihe 
jJandlerd within the raeaning of See: 
tion 15 (1) meant, therefore, only those 
arrears as were caiculated at the rate of 
Rs. 717.75 per month. The excess amount 
paid by the tenant duc to the uncertainty 
of law and by way of abundant caution 
and “on account” had. therefore, to be 
appropriated by the landlord towards the 
rent falling due in subsequent months 
at the rate of Rs. 717.75. This lega! 
position was clearly understood by Shri 
Suri. This is why he modified and sus- 
pended the operation of the order of 
Shri Gill. On the principle that a Court 
of appeal has the same powers as the 
trial Court unless otherwise specified, the 


Rent Control Tribunal had the same 
powers as the Controller te pass an 
order under -Section 15 (1). The order 


of Shri Gill, Controller, passed om 27-10- 
1966 was partiy modified and suspended 
by Shri Suri, Rent Control Tribunal on 
22-11-1966 provisionaliy and it was final- 
ly modified on 20-3-1967 by the order cf 
Shri Suri which disposed of the appeal 
against the order of Shri Gill. It is this 
final order of Shri Suri which then be- 
came the order under Section 15 (1) in 
supersession of the order of Shri Gill 
In this final order, the tenant was given 
one month’s time to deposit the arrears 
of rent. Both in the final order of 20-3- 
1967 and in the previous order of 22-11- 
1966 Shri Suri had clearly indicated that 
the tenant was liable to pay rent only 
at the rate of Rs. 717.75 and any amount 
paid by him in excess was to be taken 
into account in calculating the arrears 
of rent falling due in the subsequent 
months. Under Section i5'(1), therefore. 
the tenant was lawfully entitled to have 
the benefit of a period ci one month te 
deposit all the arrears of rent. It is not 
disputed that he did so. He had not 
paid the rent for five months from Octo- 
ber 1966 to March 1967 in the mean- 
while. That was because the order of 
Shri Gill was wrong and Shri Suri had 
indicated that it was wrong in his order 
dated 22-11-1966. The tenant was justi- 
fied in waiting for the final order of Shri 
Suri inasmuch as he was entitled to get 
a fresh period of one month under Sec- 
tion 15 (1) to deposit the arrears of rent 
from the date of the final order of Shri 
Suri which superseded the order of Shri 
Gill and became the only cperative order 
under Section 15 (1) of the Act. This ic 
the result of what is called the doctrine 
of “merger”. Lakshmi Achi v. Kailasa 
Thevar, (1964) 2 SCR 25%. The words 
“within one month of the date of the 
order” in Section 15 (1) wevld, ir the 
present ease, mean the date of the order 
of Shri Suri inssmuch as it superseded 
the order of Shr? Gill. Further, Sbri 





304 Delhi 


Suri sxpressly gave a further time of 
one month to the tenant for depositing 
the arrears of rent. As a Court of ap- 
peal both on questions of fact and law, 
he had the jurisdiction tg give a fresh 
period of one month io the tenant for 
depositing the arrears of rent (R. S. Lala 
Praduman Kumar v. Virendra Goyal, 
(1969) ı SCC 714 = (ATR 1969 SC 1349)). 
It is not disputed that the tenant has 
paid all the arréars and future rent in 
accordance with the final order of Shri 
Suri. The-Controller Shri K. B. Andley 
and the Rent Control Tribunal Shri Gian 
Chand Jain were, therefore, correct in 
concluding that the tenant had complied 
with the requirements of Section 15 (1) 
of the Act. 





19, Once the tenant pays the ar- 
rears of rent and the future rent in ac- 
cordance with Section 15 (1) he is en- 
titled to the benefit of Section 14 (2) to 
have the petition for eviction dismissed. 
The proviso tc Section 14 (2), however, 
denies to the tenant such benefit for a 
second time. He can thus get such bene- 
fit only once. It is to be noted that the 
previous suit was dismissed by Shri Tan- 
don and the dismissal was confirmed by 
the High Court under Section 13 (2) of 
the Delhi and Ajmer Rent Control Act, 
1952. The provisions of Section 13 (2) 
were not in pari materia to the provi- 
sions of Section’ 14 (2) of the Delhi Rent 
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Control Act, 1958. The payment under 
Section 13 (2) of the old Act was to be 
made on the first hearing of the suit or 
within such further time as may be al- 
lowed by the Court. On the other hand, 
under Section 14 (2) of the new Act. in 
addition to the arrears of rent the Con- 
troller can also order the payment of 
pendente lite rent. Under Section 13 (2) 
of the old Act there was no provisioh 
for the payment of pendente lite rent. 
The benefit of Section 14 (2) under the 
new Act is available on payment of the 
arrears as well as the pendente lite rent. 
In view of these ‘differences between the 
two provisions it cannot be said that the 
dismissal of the previous suit by Shri 
Tandon was under Section 14 (2) of the 
new Act. The benefit of Section 14 (2) 
is being given to the tenant, therefore, 
for the first time in the present proceed- 
ings. The proviso to Section 14 (2) is 
not, therefore, a bar to the grant of this 
benefit to him. 


20. All the contentions which were 


_argued for the landlord in the appeal 


have thus failed.” No other contention 
was urged in the argument. The appeal 
is, therefore, dismissed but in the circum- 
stances without any order as t6 costs. 


Appeal dismissed. 


END 
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or in part, arises” (Feb) 34 B 
——S. 34 — See Defence of India Act 
(1962), S. 37 (Jul) 119B 
-—5. 47 — An objection that the decree 
is incapable of execution as it is void and 





a nullity, can be decided only under S. 47 - 


and not by a separate suit (Apr) 72 
——S5. 51, Proviso — Applicability — 
Mandatory proviso to Sec, 51 will have 
to be satisfied only while committing the 
judgment-debtor to the prison and not at 
the earlier stages (May) 84 C 
S. 100 — Finding as to whether or 
not there was an oral gift is a finding of 
fact — Such finding cannot be assailed in 
second appeal (Feb) 38C 
-——S. 104 (h) — See Ibid, S. 115 

(May) 84 A 
-——S, 115 — Case decided — Where the 
Court has not adjudicated by its order 
any rights or obligations of the parties for 
the purpose of the suit, it cannot be said 





Civil P, C, (contd.) 
to have decided any case within S, 115 
(Jan) 5 
——S, 115 — Revision against order 
directing issue of warrant for arrest of 
judgment-debtor in execution of money 
decree is maintainable, the order not be- 
ing appealable (May) 84 A 
—S§, 151 — Inherent powers — Court 
cannot override express provisions of 


aw (Jul) 120 
——O, 1, R, 3 — See Ibid, S. 20 (b) 
, (Feb) 34 A 
— oO, 1, R; 5 — See Ibid, S. 20 (b) 
(Feb) 34 A 
——O. 2, R 2 — See Constitution of 
India, Art. 226 - (Jun) 108 B 


——O. 6, R. 2 — Suit for possession of 
land on declaration of title — Defendant. ` 
claiming to be occupancy tenant — Fai- 
lure to establish occupancy rights 
Claim to right of possession as Adhiar 
barred (Jan) 23 C 
—O. 7, R. 7 — Suit for ejectment — 
No evidence adduced nor issue raised or 
question of title — Decree cannot be 
granted . (Sep) 139 C 
O. 7, Rr, 14, 18 — Document not 
listed as required by O. 7, R. 14 — Power 
of Court to admit such document under 
O. 7, R. 18 (Dec) 145 B 





_—_—O, 7, R. 18 — See Ibid, O. 7, R. 14. 


(Dec) 145 E 
—O. 20, R, 12 (c) — Preliminary en- 
quiry into mesne profits is contemplated 
under clause (c) to R. 12 — Immediate 
passing of decree for future compensation 
without such enquiry does not fall within 


the clause (Jan) 17 B 
—O., 21, R, 37 — See Ibid, S. 51 
(May) 84 C 


——O. 21, R, 37 (2) — Order for issue of 
warrant for arrest of judgment-debtor 
even after his appearance in Court in 


obedience to the notice under*R. 37 (1) is 


not one under R. 37 (2) (May) 84 R 
O. 40, R, 1 — Appointment of a re- 
ceiver when injunction has already been 
granted in earlier suit in respect of that 
property ; (Apr) 74 A 
—OoO. 40, R. 1 — First application for 
appointment of receiver rejected — Fresh 
application is not barred if new facts are 
alleged to have arisen in new circum- 
stances (Apr) 74 B 
Constitution of India, Art. 14 — See Assam 
Rules for Settlement of Fisheries, R. 13 
(a) (Jan) € B 
Arf. 19 (1) (œ) — See Assam Rules 
for Settlement of Fisheries, R. 13 (a) 
(Jan) 6 A 
——Art. 46 — See Assam Rules for Set- 
tlement of Fisheries, R. 13 (Jan) 6 A 
‘Art, 226 — Domestic inquiry — De- 
barring student from appearing at exa- 
mination for mal-pnactice — Observation 
of principles of natural justice is neces- 
sary z (Jan) 19 
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Constitution of India (contd.) 

——ÀArt., 226 — Settlement of Fishery by 
Government with Respondent — Peti- 
tioner’s name appearing in place of res- 
pondent through bona fide mistake 
Order correcting mistake — No question 
of violation of principles of natural jus- 


tice arises (Mar) 62A 
——Art, 226 — Alternate remedy — Not 
availed of (May) 87 


——Art. 226 — Claim barred under Limi- 
tation Act — Even so in proper case, in 
the interest of justice, the Court can 
issue writ (Jun) 108 A 
——Art, 226 — Petition under — Bar of 
O. 2, R. 2, Civil P. C. may not apply 
(Jun) 108 B 
——Art. 226 — Mandamus — New case 
— Compulsory acquisition of land under 
Defence of India Act, 1962 — Interest on 
compensation — Mandamus to arbitrator 
to consider claim was refused as petitioner 
had failed to claim it before arbitrator 
(Jul) 119 A. 


——Sch. VII, List IJ, Entry 30 — See 
State Financial Corporations Act (1951), 
Pre, (Sep) 136 


Contract Act (9 of 1872), S. 8 — Accept- 
ance by performing conditions — Despite 
the demand for balance amount of claim, 
suit therefor will not lie if that demand 
had been made after encashing cheque 
for smaller sum specified to be in full and 
final settlement of the claim (Jun) 111 
—Ss. 51 and 55 — Agreement to re- 
convey property by vendee on return of 
consideration amount within stipulated 
time —- Contract is one of reciprocal pro- 
mises and is governed by S. 51 

(Apr) 66 


——§. 55 — See Ibid, S. 51 (Apr) 66 
Custom — Mizo Custom — Inheritance — 
The youngest son of the head of the family 
would inherit the property when the same 
had been transferred to such head by his 
daughter after purchasing it in her own 
name and the head treated it as his own 


(Jul) 116 
DEBT LAWS 


—Assam Money Lenders Act (4 of 1934), 
S. 4 — See State Financial Corporations 
Act (1951), Pre. (Sep) 136 


Defence of India Act (51 of 1962), S. 37 — 
See also Constitution of India, Art. 226 
(Jul) 119 A 
——-S. 37 — It is well settled that a per- 
son is entitled to claim interest in addi- 
tion to compensation even though interest 
is not provided under the law of acquisi- 
tion (Jul) 119 B 


. Easements Act (5 of 1882), S. 52 — See 
(1) Tenancy Laws — Assam Adhiars 
Protection and Regulation Act 
(1948), S. 2 (1) (Jan) 23 A 
(2) T, P. Act (1882), S. 105 (ul) 123 


Evidence Act (1 of 1872), S. 18 — Previ- 
ous judgment in a criminal case — Ad- 
missibility of, in civil suit (Feb) 38 B 
——5. 91 — Disposition of property — A 
gift deed under Mahomedan Law does 
not create “a disposition of property” 
(J un) 105: 
——S. 92, Proviso 4 — Registration of 
agreements — Effect_ (Sep) 132 A 
——Ss. 101-104 — See Representation of 
the People Act (1951), S. 123 (h) 
(Dec) 145C 
——S,. 109 — See T. P. Act (1882), S. 116 
(Apr) 80° 
-———S, 114 — Non-appearance of party as 
witness — Effect (May) 90B 
Gold Control AcE (45 of 1968),.S. 8 — See 
Ibid, S. 71 (1) (Jan) 8A 
toe 1G o See Ibid, S. 71 (1) 
(Jan) 8 A 
——S. 16 (3), (4) and (11) — Word ‘gold’ 
used in those sub-sections, is ‘gold’ as de- 
fined in S. 2 (j) (Jan) 8 B. 
——Ss. 71 (1) (as amended in 1971), 8, 16 
— Declaration under Defence of India 
Rules before commencement of Act, of 


possession of gold bar not in excess of 
4000 grammes — Gold bar cannot be 
confiscated under amended S. 71 (1) 
(Jan) 8 A 
Guardians and Wards Act (8 of 1890), S. 17 
— Appointment of guardian — Personal 
law of minor — Importance of (Jun) 103 


Hindu Law — Scheduled Tribes of Assam- 
—Boro or Borokachari a Scheduled Tribe 
of Assam are governed by Bengal School 
of Hindu law as it was prior to 1956 and 
not by Hindu Succession Act, 1956 


(Apr) 76 
Hindu Succession Act (30 of 1956), S. 2 (2) 
— See Hindu Law — Scheduled Tribes 


of Assam (Apr) 76 
Interpretation of Statutes — Definition: 
clause —- Use of word “include” 

(Mar) 56 B 


-———Language of particular section am- 
biguous or doubtful — Title and pre- 
amble of Act may be considered in inter- 
preting it (Jan) 23 B 
Land Acquisition Act (1 of 1894), S. 23 — 
See also Defence of India Act (1962), S. 37 


(Jul) 119 B 
——S. 23 —- Market-value — Principles 
of assessment — Evidence and proof 

(Jul) 114A 


——S. 23 — Market value — Principles 
of assessment — Gradual rise in prices in 
area under consideration can be taken into- 
account by the Court in determining the 
amount of compensation (Jul) 114B 
Letters Patent, Cl. 15 — Letters Patent. 
Appeal — Scope (Sep) 139A 
Cl. 15 — Appeal under — Additional 
evidence — Admissibility (Sep) 139 B 
Limitation Act (9 of 1908), S. 12, Expla— 
nation — Implications of Explanation 
(Mar) 60 © 
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Limitation Act, 1908 (contd.) 
Arts. 142-144 (Limitation Act (1963), 
-Arts. 64, 65) — Applicability — Suit for 
possession based on title on allegation of 
tenancy — Failure to ‘prove fact of ten- 
-ancy — Suit is governed by Art. 142 and 
not Art. 144 (Feb) 38 A 
Limitation Act (36 of 1963), S. 2 (a) — See 
Ibid, Art. 137 (Jun) 100 
—-—5. 12 — Time requisite for obtaining 
copy — Application for copy made after 
decree was signed — Benefit of ‘period 
from date of judgment till decree — 
-Period has to be excluded while comput- 
ing period of limitation under S. 12 (2) 
(Mar) 60 A 
S. 12, Explanation — Appeal — Com- 
putation of period of Limitation — Ex- 
clusion of time for copies (May) 83 
Arts. 18, 55 and 113 — Suit to re- 
cover unpaid professional fees by Char- 
‘tered Accountant — Article applicable — 
Time when begins to run (Jan) 27 
-———Art. 55 — See Ibid, Art. 18 (Jan) 27 
Art, 64 — See Limitation Act (1908), 

















Arts. 142, 144 (Feb) 38A 
Art. 65 — See Limitation Act (1908), 
Arts. 142-144 (Feb) 38 A 





Art. 113 — See Ibid, Art. 18 





(Jan) 27 
Art. 137 — Applies only to applica- 
tions (Jun) 100 


“Mahomedan Law — Alienation — Extent 
«of powers of Guardian to sell minor’s im- 
movable property (Mar) 56 A 
-———Gift — See Evidence Act (1872), S. 91 
(Jun) 105 
Gift — Essentials — Proof — Certi- 
fied copy of gift — Presumption 
(May) 96' 
Motor Vehicles Act (4 of 1939), S. 68-C — 
Requirements of Section 68-C — Road 
Transport Corporation not applying its 








‘mind to the proposed scheme —- Scheme 
is not in conformity with S. 68-C and is 
invalid (Jan) 1 
——5, 96 (2) — See Ibid, S. 110-D 
(Jun) 97 
——S5. 110-A — Accident — Death — 
‘Computation of loss to dependents — 
Principles (Jul) 127 
S. 110-D — Grounds available in ap- 
peal (Jun) 97 





S. 110-D — Ground in appeal by in- 
surance Company (Sep) 142 A 
S. 110-D — Cross-objection not main- 
tainable (Sep) 142 B 
——S. 110-D — Enhancement of quantum 
of award (Sep) 142C 


MUNICIPALITIES 
-—Assam Municipal Act, 1956 (15 of 1957), 
"5, 28 (1)—Removal of appointed Chairman 
under Section 28 (1) — Rules of natural 
justice have not been dispensed with, ex- 
*pressly or by necessary implication 
(Jan) 13 





Representation of the People Act (43 of 
1951), S. 100 — See 
(1) Ibid, S. 123 (Dec) 145 F 
(2) Ibid, S. 123 (4) (Dec) 145 C 
——S,. 100 (2) — See Ibid, S. 123 (4) 
(Dec) 145 D 
Ss. 123, 100 — Corrupt practice — 
Plea and proof (Dec) 145 F 
——S. 123 (4) — Word “candidature” as 
used in Section — Construction 
(Dec) 145A 
——S. 123 (4) — Allegations of corrupt 
practices, when come within S. 123 (4) 
(Dec) 145 B 
Ss. 123 (4), 100 — Allegations of cor- 
rupt practices within Section 123 (4) — 
Onus of proof (Dec) 145 C 
——Ss. 123 (4), 100 (2) — Candidate com- 
mitting corrupt practice within S. 123 (4) 
— Steps to wipe out same — Permissibi- 
lity (Dec) 145 D 


Requisitioning and Acquisition of Im- 
movable Property Act (30 of 1952), S. 8 
(1) (b) — Compensation — Appointment 
of arbitrator under this section is valid in 
respect of property already requisitioned 
under the Defence of India Act, 1962 

(Jul) 122 
——S. 25 — See Ibid, S, 8 (1) (b) 

(Jul) 122 
Specific Relief Act (47 of 1963), S. 10 — 
Failure of the plaintiff to mention in the 
plaint willingness to perform his part of 
the contract disentitles him to claim de- 
cree for specific performance (Jan) 21 
——S. 16 — See Ibid, S. 10 (Jan) 21 
——S. 16 (e), Expln. IJ —-Claim of specific 
performance — Requirements 

(Sep) 132 B 

——S. 22 — See Contract Act (1872), S. 51 

(Apr) 66 
State Financial Corporations Act (63 of 
1951), Pre. — Act is within the compe- 
tence of the Parliament under Entries 43 
and 45 of Sch. VII, List I of Constitution 


(Sep) 136 
TENANCY LAWS 

—Assam Adhiars Protection and Regula- 
tion Act (12 of 1948), S. 2 (1) — Adhiar is 
not a tenant nor a lessee but only a licen- 
cee and his rights are neither assignable 
nor heritable (Jan) 23 A 
—Assam Fixation of Ceiling on Land 
Holdings Act, 1956 (Assam Act 1 of 1857), 








Ss. 3, 7 (3) — Forest or sal planta- 
tion not being land, cannot be acquired 

_ (Sep) 131 
——S. 7 (3) — See Ibid, S. 3 (Sep) 131 


Transfer of Property Act (4 of 1882), S. 3 
— “Attestation” — What it implies 
(Mar) 64 
——S. 8 — Deed — Construction — Ex- , 
press words must be given effect to with- 
out any extraneous enquiry (Feb) 43 B 
——S. 58 (c) — See also Ibid, S. 8 
(Feb) 43 B 
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T. P. Act (contd.) ° 

S. 58 (c) — In deciding whether a 
given transaction is a mortgage by condi- 
tional sale or a sale outright’ with a con- 
dition of repurchase, the intention of the 
parties as gathered from the document 
itself is the determining factor 





(Feb) 43 A. 





S. 58 (c) — When the transaction is 
not a mortgage by conditional sale but a 
sale outright with a condition of repur- 
chase (Feb) 43 C 
S. 105 — See also Tenancy Laws — 
Assam Adhiars Protection and Regulation 
Act (1948), S. 2 (1) (Jan) 23 A 
——S. 105 — Easements Act (1882), S. 52 
— Lease or Licence — Distinction — Test 

8 (Jul) 123 
—S. 106 — Notice to quit under Sec- 
tion 106 is not to be interpreted in a way 
to find fault with it, but in a way to as- 
certain whether or not the tenant has 
understood it (Jan) 17 A 
116 — Suit for rent for period of 
tenant’s possession after determination of 





GAUHATI CASES OVERRULED, 


T. P. Act (contd.) 

tenancy is a signification of landlord’s in- 
tention to recognize continuance of the 
tenancy (Jan) 31 


S. 116 — Agricultural Tenancy 
Proof of continuance of tenancy by hold- 
ing over — No proof of actual possession. 
of Landlords — Renewed tenancy entitl- 











ing the tenants to occupancy rights,. 
created (Apr) 80: 
S.. 122 — Validity of gift — Who can. 
challenge (May) 90 Cc 
S. 123 — See Ibid, S, 3 (Mar) 64 


Tripura Registration Act, S. 12 (Kha) — 
The Amalnama being compulsorily regis- 
trable in absence of registration such 
document cannot be used for any purpose 
in accordance with law (Feb) 48 


United Khasi and Jaintia Hills Autonom— 
ous District (Appointment and Succes- 
sion of Chiefs and Headmen) Act (1959),. 
S. 9 — See Civil P. C. (1908), S. 9 

; (Jun) 106 


REVERSED AND DISSENTED FROM 


ETC. IN A.1.R. 1973 


Diss, = 


Dissented from in: Over. 


AIR 1955 Assam 23 = ILR (1954) 6 Assam 
242, Jibon Chandra Sarma Doloi v. 
Naren Kalita — Held no longer good 
law in view of AIR 1966 SC 859 as 


interpreted. AIR 1973 Mys 280 J 
(Oct). 
ILR (1966) 18 Assam 233, Om Prakash 


Mohta v. Dy. Commr. United Khasi 
and Jaintia Hills District — Revers. 
AIR 1973 SC 678 (Mar). 


Overruled in: Revers. = Reversed in. 

(1969) Cr. Appeals Nos. 61 and 62 of 1968, 
D/- 30-4-1969 (Assam and Nagaland} 
— Revers. AIR 1973 SC 28 (Jan). 

(1969) S. A. No. 119 of 1964, D/- 6-2-1969 
(Gauhati) — Revers. AIR 1973 Gau 
66 (Apr). 

AIR 1969 Assam 46, Bansi Ram Das v. 
State of Assam — Revers. AIR 1973 
SC 1252 A, B (Jun). 

AIR 1970 Assam and Naga 43 = 1970 Cri 
LJ 448, G. K. Apte v. Union of India; 
— Over. AIR 1973 SC 2204 B (Sep). 
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1973 


Gauhati High Court 


— oo 


AIR 1973 GAUBATI { (V 60 C 1) 
P. K. GOSWAMI, C. J. AND 
BAHARUL ISLAM, J. 


Manik Chandra Das, Petitioner v. The 
State of Assam and others, Respondents. 
ap" Rule No. 527 of 1972, DJ- 26-9- 
Index Note:— Motor Vehicles Act 
(1938), S. 68-C — Requixeménts of Section 
68-C — Road Transport Corporation not 
applying its mind to the proposed scheme — 
Scheme is not in conformity with S. 68-C 
and is invalid. (@ara 9) 

Brief Note:—- Two things are necessary 
ünder S. 68-C: firstly, formation of an opin- 
jon with regard to the necessity of operat- 
ing a State Transport Undertaking in the 
public interest to the exclusion, complete or 
partial, of other permit-holders etc.; and 
secondly, once the opinion is formed and 
it is decided to operate the road transport 
service, the Road Transport Corporation has 
to prepare a scheme and publish the same. 
The procedure laid down under S. 68-C 
does not contemplate an informality of any 
kind in a matter like this affecting the rights 
and financial interests of the existing permit- 
holders and also public interest in general. 
It is therefore necessary that the procedure 
laid down under S. 68-C must be complied 
with before any scheme ‘can be held to be 
valid under the law. Where the State Road 
Transport Corporation did not at all apply 
its mind to the particular scheme the Gene- 
gal Manager of the Corporation had no 
jurisdiction to publish the scheme and the 
scheme being not in conformity with Sec- 
tion 68-C is invalid and ultra vires. 

(Para 9) 

S. K. Ghose, Advocate-General, Naga- 
land, P. C. Choudhuri, A. S. Bhattacharjee 
and B. Choudhury, for Petitioner; Dr. J. C. 
Medhi, Advocate-General, Assam and A. 
Mazumdar, Jr. Govt. Advocate, Assam, for 
the State. 


JP/JP/F709/72/VBB 


GOSWAMI, ©. ¥.:—~ The petitioner 
was granted a periodic stage carriage per- 
mit on the Mongaldai-Tangla-Bhutiachang ' 
route by the Regional Transport Authority, 
Tezpur, with effect from 1-9-1965 to 31-8- 
1968. He was running his vehicle No. ASD 
1561 with a capacity of 31 seats. There- 
after the permit was extended for another 
period of three years ending 31-8-1971. 
‘Meanwhile he replaced the old vehicle by 
a new vehicle No. ASK 9479 of Leyland 
Make of 1966 model, with a seating capa- 
city of 40, with effect from 16th June, 1971. 
He avers that he has invested more than 
Rs. 32,000/- in his above transport business 
and he is depending on the same for his 
livelihood. The above permit was finally 
extended for three years up to 31st August, 
1974 on the decision of the State Transport 
Appellate Tribunal. That decision was not 
challenged by any one in any appropriate 
proceeding and we will, therefore, assume 
the same to be correct. 


2. There are altogether 
holders of stage carriage permit for the 
Mongaldai-Tangla-Bhootiachang route, be- 
sides other permit-holders for neighbouring 
areas of other routes. Altogether, there are 
35 permits for the different routes. The per- 
mit-holders are represented by different as- 
sociations and the petitioner belongs to 
Mongaldai-Tangla-Bhootiachang Bus Asso- 
ciation, briefly ‘the Association’, and the 
collective. interests of the permit-holders in 
this route are looked after by this Associa- 
tion. The Secretary, Regional Transport 
Authority, Tezpur (6th respondent) sent to 
the Association a copy of the notification 
published in the Assam Gazette on 8th 
March, 1972, which purported to be a sche- 
me published by the General Manager (5th 
respondent) of the Assam and Meghalaya 
State Road Transport Corporation (4th res- 
pondent). This scheme is said to be made 
under Section 68-C of the Motor Vehicles 
Act, 1939, as amended, briefly ‘the Act’, for 
nationalisation of | Mongaldai-Tangla-Bhoo- 


15 permit- 


2 Gau. [Prs. 2-6] 


tiachang-Orangjuli to Tangla via Dimakuchi 
route including the petitioner’s route and 
specifying that “the Assam and Meghalaya 
State Road Transport Services would be 
provided by the State Government exclu- 
sively”. This notification is marked as An- 
nexure E-1 to the petition. Since this is 
one of the impugned notifications, it may be 
appropriate to quote the same here: 


“In exercise of the powers conferred 
by Section 68-C of the Motor Vehicles Act, 
1939 (Act IV of 1939) as amended by the 
Motor Vehicles (Amendment) Act, 1969 
(Act 56 of 1969), I, Shri B. N. Hazarika, 
General Manager, Assam and Meghalaya, 
State Road Transport Corporation, Gauhati, 
do hereby publish the following Schemes 
specifying the route on which Assam and 
Meghalaya, State Road Transport .Corpora- 
tion Services will be provided by the State 

(Contd. on Col. 2) 


1. Name of the route on which Assam 
and Meghalaya State Transport 
Corporation Services will be pro- 
vided. 


2. Distance of the route were 
3. Type of Service nie 
4. Capacity of the Buses ee 
5. Date of commencement of opera- 

tion ess 
6. Approximate Nos. of vehicles oes 
7. Remarks wan 


This is in supersession of Notification 
on the subject published at page 1210 in 
the Assam Gazette in its issue dated 3rd 
June, 1970 in the context of Amendment of 
M. V. Act, 1969, effective from 2nd March, 


1970. 
Sd/- B. N. Hazarika, 
GENERAL MANAGER, 


Assam and Meghalaya State Road 
Transport Corporation, Gauhati.” 


3. Objections to the scheme were 
submitted by the Association to the State 
Government under Section 68-D and these 
were heard by the Minister of Transport 
(2nd respondent) on 3rd May, 1972 and he 
rejected the same. By notification dated 
25th May, 1972, the Governor approved the 
aforesaid scheme under Section 68-D and 
the notification was published in the Extra- 
ordinary issue of the Assam Gazette on the 
following day. The Regional Transport 
Authority, Tezpur, thereafter on 30th May, 
1972 informed the Association to stop ply- 
ing of buses on the nationalised route with 
effect from Ist June, 1972. Hence this ap- 
plication under Article 226 of the Constitu- 
tion by the petitioner for quashing the afore- 
said two notifications and for allowing him 
to continue to ply his vehicle on the permit 
that was issued to him. The petitioner ob- 
tained a returnable Rule on 12th June, 1972 
without any order for stay. 


Manik Chandra v. State (Goswami C. J) ` 


Government exclusively, date on which the 
Assam, Meghalaya, State Road Transport 
Corporation Services will commence opera- 
tion under the Scheme and type, number 
and carrying capacity of the Assam and 
Meghalaya, State Road Transport Corpora- 
tion vehicles to be used in such Services, - 
etc. for the purpose of providing an effi- 
cient, adequate and properly co-ordinated 
Road Transport Services. 


_ Any person/persons, who is/are already 
providing transport facilities or any Asso- 
ciation of theirs which is recognised in this 
behalf by State Government or any Local 
Authority or Police Authority aggrieved by 
the scheme may, within thirty days from 
the date of its publication in the official 
Gazette, file objections thereto to the Secre- 
tary to the Government of Assam, Trang 
port Department, Shillong. 


Mangaldai-Tangla-Bhutiachang-Orangjuli- 
Bamunjulli to Tangla via Dima- 
kuchi route including Bhutiachang- 
Chajrabazar-Punari-Odalguri sectors. 


106 M.M. 

Passenger, Luggage and Mail. ~ 
51 seater. ; 
21st April, 1972. . ~. 


5 buses or more as may be required. 
Combined Upper and Lower Class Seg- 
vice with Mails. 


4. An affidavit-in-opposition was fil- 
ed on lith July, 1972 by the Secretary to 
the Government of Assam in the Transport 
Department on behalf of the respondents 1 
to 6. Another  affidavit-in-opposition was 
filed by the Law and Claims Officer of the 
Assam and Meghalaya State. Road Trans- 
port Corporation on 25th July, 1972 on be- 
half of the respondents 4 and 5. No affida- 
vits are filed personally by the 2nd and 5th 
respondents. 


5. It is contended on behalf of the 
petitioner that the scheme which has been 
published by the Sth respondent is absolute- 
ly invalid as it is not in conformity with 
Section 68-C of the Act. It is further con- 
tended that the approval by the State Gov- 
ernment will not render valid what is al- 
ready invalid in view of the provisions of * 
Section 68-C. ; 


6. The learned Advocate-General, 
Assam, fairly concedes that the scheme has 
not been made in strict conformity with 
Section 68-C. He also does not support the 
submission of the Governments affidavit 
that the 5th respondent is competent to form 
tbe requisite opinion under Section 68-C 
(paragraph 30 at page 84). Nor does he 
support the averment in the counter-aflida- 
vit of the Secretary (paragraph 18 at page 
75 of the record) to the effect that “On the 
publication of the scheme by Shri B. N. 
Hazarika, General Manager, it is to be pre- 
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sumed that opinion having been formed, 
the scheme has been published in accord- 
ance with the provisions of Section 68-C of 
the Act”. He, however, submits that since 
the objections to the scheme were heard 
by the Minister and the Governor has later 
approved the scheme, the publication of the 
same by the 5th respondent, even in_ the 
absence of the opinion of the State Trans- 
port Undertaking, which is the Road Trans- 
port Corporation in this case, is not fatal 
to the validity of the notification. 


7. After hearing him for some time, 
we directed on 21st September, 1972 to pro- 
duce the relevant records and the minutes 
of the proceedings of the Road Transport 
Corporation containing the decision taken 
under Section 68-C of the Motor Vehicles 
Act and such other papers as may be con- 
sidered necessary. The next day, the learn- 
ed Advocate-General, Assam, produced the 
minutes of the proceedings of the Assam 
State Road Transport Corporation, briefly 
‘he Corporation’, which has been constitut- 
ed under Sec. 3 of the Road Transport Cor- 
poration Act, 1950 and is a State ‘Transport 
Undertaking within the meaning of Section 
68-A (b) of the Act. He first draws our 
attention to the minutes of the third meet- 
ing of 21st May, 1970, where, under item 3 
thereof, the Board approved the Budget 
showing a surplus of Rs. 26,680/-. He also 
produced the memorandum on the Budget 
Estimate of the Corporation for the year 
1970-71, from where he reads the follow- 


ing:— 


“As per original programme, the Cor- 
poration has proposed to nationalise the 
following routes during the year 1970-71 
with an estimated capital expenditure of 
57.75 lakhs, under the 4th Five-Year Plan.” 
From these two references, the learned Ad- 
vocate-General submits that the impugned 
scheme can be assumed to be approved by 
the Corporation. We are unable to accede 
to the submission of the learned Advocate 
General since there is no reference whatso- 
ever to the scheme in the two documents 
relied upon by him. He then drew our 
attention to the minutes of the 17th Meet- 
ing of the Corporation of 8th April, 1972 
and relies upon item 6 of the decision, 
which may be quoted: 


“The question of nationalisation of the 
Routes viz., Mangaldoi-Tangla-Bhutiachang 
and Nowgong-Lanka-Hojai which could not 
be nationalised during 1971-72 was discus- 
sed. The Board accepted the proposal on 
principle and decided that a detailed feasi- 
bility report for each route be prepared and 
submitted to the Board for approval.” 


The learned Advocate-General submits that 
this is a clear indication of approval of the 
scheme already published on 8th March, 
1972. We, however, find that the 5th res- 
pondent was present in the meeting of the 
Corporation on 8th April, 1972 and it may 


Manik Chandra v. State (Goswami C. J.) 


[Prs. 6-8] Gas. 3 


be difficult to assume that he would not 
have drawn the attention of the Corpora- 
tion to the scheme already published in the 
Assam Gazette on 8th March, 1972. Even 
so, we do not find a word in the minutes 
of the Corporation with regard to that sche- 
me, which was already published by the 
5th respondent. Viewed in this context,, the 
decision as per item 6, by any stretch of 
imagination, cannot be held to indicate ap- 
proval of the scheme already published. 
On the other hand, it is clearly stated in the 
decision that “a detailed feasibility report 
for each route be prepared and submitted 
to the Board for approval”. The learned 
Advocate-General concedes that he is un- 
able to show any feasibility report later sub- 
mitted to the Corporation which the Corpo- 
Tation has approved. He, however, draws 
our attention to the minutes of the 19th 
Meeting of the Corporation on 10th June, 
1972 and particularly with reference to item 
3 therein: 

“Feasibility report regarding nationali- 

sation of Mangaldoi-Tangla-Bhutiachang 
route, Nowgong-Hojai-Lanka route and 
Goalpara-Pancharatna route.” 
We find here that the Board considered the 
feasibility report and approved the nationa- 
lisation scheme for the route in question 
amongst others. We also find in that item 
the following observation: 


“In connection with nationalisation of 
the Mangaldoi-Bhutiachang route, Sri G. S. 
Bhattacharjee informed the Board that the 
private operators moved writ petition in 
the High Court and the case ‘would come 
up on the 12th June, 1972. Necessary legal 
steps, therefore, should be taken to defend 
the case. The General Manager stated that 
necessary steps had already been taken.” 
The learned Advocate-General is conscious 
that the resolution of the 10th June, 1972 
after the present writ application had been 
submitted’ before the High Court on 8th 
June, 1972, which was taken note of in the 
meeting of the Corporation, cannot be justi- 
fiably relied upon by him to establish ap- 
proval of the scheme by the Corporation 
and particularly so because on 26th May, 
1972 the Governor’s approval had been al- 
ready notified. Even otherwise, the scheme 
published on 8th March, 1972 cannot be 
said to be approved by the aforesaid resolu- 
tion of 10th June, 1972. If we may say so, 


in the instant case of nationalisation, the 
cart has been put before the horse. 
8 _ Chapter IV-A of the Act con- 


tains Sections 68-A to 68-3 and was engraft- 
ed by the Motor Vehicles (Amendment) 
Act, 1956. The title of this Chapter itself 
shows that they are “special provision relat- 
ing to State Transport Undertakings”. Sec- 
tion 68-A contains definitions and we have 
already noted the definition of “State Trans- 
port Undertaking”, which, in this case, is 
the Road Transport Corporation. Section 
68-B provides that the provisions of this 
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Chapter and the rules and orders made 
thereunder shall have effect notwithstanding 
anything inconsistent therewith contained in 
Chapter IV of this Act or in any other Jaw 
for the time being in force or in any in- 
strument having effect by virtue of any 
such law. Then comes Section 68-C, which 
may be quoted: 


“Where any State transport undertak- 
ing is of opinion that for the purpose of 
providing an efficient, adequate, economical 
and properly co-ordinated road transport 
service, it is necessary in the public inte- 
rest that road transport services in general 
or any particular class of such service in 
relation to any area or route or portion 
thereof should be run and operated by the 
State Transport Undertaking whether to the 
exclusion, complete or~ partial, of other per- 
sons or otherwise, the State Transport 
Undertaking may prepare a scheme giving 
particulars of the nature of the servites pro- 
posed to be rendered, the area or route pro- 
posed, to be-covered and such other parti- 
culars respecting thereto as may be prescrib- 
ed, and shall cause every such scheme to be 
published in the Official Gazette and also 
in such other manner as the State Govern- 
ment may direct.” 


After providing for what is laid down under 
Section 68-C, a procedure of hearing ob- 
jections to the scheme is provided for under 
Section 68-D. Without quoting the section, 
we may only note that there is provision 


for hearing objections, amongst others, from: 


any person already providing transport faci- 
lities by any means along or near the area 
or route proposed to be covered by the 
scheme and from any association represent- 
ing persons interested in the provision of 
road transport facilities recognised in this 
behalf by the State Government (Section 
68-D (1) @ and (i)). Under sub-section (2) 
of that section, the State Government may, 
after considering the objections and after 
giving an opportunity to the objector oF 
his representatives and the representatives 
of the State Transport Undertaking to be 
heard in the matter, if they so desire, ap- 
prove or modify the scheme. The scheme 
as approved or modified shall then be pub- 
lished under sub-section (3) of that section. 
Section 68-FF provides that where a scheme 
has been published under sub-section (3) of 
Section 68-D, the State Transport Authority 
or the Regional Transport- Authority, as the 
case may be, shall not grant permit except 
in accordance with the provisions of the 
scheme, provided that where no application 
for a permit has been made by the State 
Transport Undertaking iu respect of a noti- 
fied area or a notified route in pursuance 
of an approved scheme, the State Transport 
Authority or the Regional Transport Au- 
thority may grant temporary permit to any 
person in respect of the area or route sub- 
ject to the condition that such pemit shall 
cease to be effective on the issue of a per- 
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mit to the State Transport Undertaking fos 
the notified area or the route. This section 
has been inserted by Act 56 of 1969 with 
effect from 2nd March, 1970. Section 68-G 
provides for principles and method of de- 
termining compensation when any existing 
permit is cancelled or the terms thereof are 
modified. Section 68-H provides for pay~ 
ment of compensation within one month 
from the date on which the cancellation op 
modification of the permit becomes effec- 
tive. We need not refer to the other sec- 
tions in the Chapter. 


9. From the foregoing provisions, iĝ 
is clear that an elaborate procedure has 
been made with regard to the nationalisation 
of a route to be served by State Transport 
Undertakings. Under Section 68-C, it was 
necessary for the Road Transport Corpora- 
tion in this case to form an opinion with 
regard to matters contained therein where 
it is necessary in the public interest that 
road transport services in general or any 
particular class of such service should be 
run and operated by the Corporation and 

- whether to the exclusion, complete or par- 
tial, of other persons or otherwise. Once 
that opinion is formed by the Corporation, 
it is obligatory for it to prepare a scheme 
giving the necessary particulars mentioned 
in the section and publish the same as pro- 
vided for under the law. Two things are, 
therefore, necessary under Section 68-C: 
firstly, formation of an opinion with regard 
to the necessity of operating a State Trans- 
port Undertaking in the public interest to 
the exclusion, complete or partial, of other 
permit-holders etc.; and secondly, once the 
opinion is formed and it is decided to ope- 
tate the road transport service, the Corpora- 
tion has to prepare a scheme and publish 
the same. The procedure laid down under 
Section 68-C does not contemplate an in- 
formality of any kind in a matter like this 
affecting the rights and financial interests of 
the existing permit-holders and also public 
interest in general. We should have there- 
fore expected the Corporation to comply 
with Section 68-C in first arriving at a de- 
cision about nationalisation of this route 
and next to publish the scheme with all 
particulars, so that interested parties may 
submit their objections to the same, after 
hearing which the scheme may be approved 
either in toto or by necessary modification. 
The entire Chapter deals with nationalisa- 
tion of routes by State Transport Undertak- 
ing and necessarily involves ouster of exist- 
ing permit-holders affecting their rights. It 
is therefore necessary that the procedure 
laid down under Section 68-C must be com- 
plied with before any scheme can be held 
to be valid under the law. We are clearly 
of opinion in this case that the Road Trans- 
port Corporation did not at all apply its 
mind to the particular scheme, which was 
‘published by the Sth respondent on 8th 
March, 1972. The Sth respondent, there“ 
fore, had no jurisdiction to publish the 
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scheme and the scheme being not in con- 
formity with Section 68-C is invalid and 
ultra vires. 

10. The scheme (Annexure E-l) is 
therefore quashed. Necessarily the approval 
of the Governor also falls, and the notifi- 
cation dated 25th May, 1972 (Annexure ‘J’) 

is also quashed. The respondents are direct- 
ed to forbear from giving effect to the said 
notifications and from interfering with the 
permit of the petitioner in respect of his 
goute in pursuance of the impugned notifi- 
cations. The application is allowed with 
costs. Hearing fee is Rs. 500/-. The Rule 
is made absolute. 


BAHARUL ISLAM, 
agree. 


J.:— 11. E 
Rule made absolute. 





AIR 1973 GAUHATI 5 (V 60 C 2) 
BAHARUL ISLAM, J. 

Shyamcharan Das and others, Peti- 
tioners v. M/s. New Cloth Stores, Opposite 
Party. 

Civil Revn. No. 95 of 1971, DJ- 15-9- 
1972. : 

Index Note:— (A) Civil P. C. (1998), 
6. 115 — Case decided — Where the Court 
has not adjudicated by its order any rights 
or obligations of the parties for the purpose 


of the suit, it cannot be said to have decid- | 


ed any case within Section 115. AIR 1970 
SC 406, Followed. (Para 6) 
Cases Referred: Chronological Paras 


AIR 1970 SC 406 = (1970) 1 SCR 

435, Baldevdas v. Filmistan Distributors § 
AIR 1964 SC 497 = (1964) 4 SCR 

409, S. S. Khanna v. F. J. Dillon § 


C. R. De, for Petitioners; J. P. Bhatta- 


charjee and M. K. Sarma, for Opposite 
Party. 
ORDER :— This application under 


Section 115 of the Civil Procedure Code is 
directed against an order dated 8-6-71 passed 
by the Assistant District Judge No. 1, at 
Silchar in Money Suit No. 9 of 1969, which 
was filed by the plaintiff-opposite party for 
realisation of Rs. 11,219.10 being the price 
of cloth and for compensation. 


2. The plaintiff’s case, briefly, was 
that he had a firm registered under the 
Indian Partnership Act under the name and 
style of “M/s. New Cloth Stores” at Jani- 
ganj bazar, Silchar and the defendant-peti- 
tioners had a shop under the name and 
style of “Janata Bastralaya” at Sonaibazar. 
The plaintiff's further case was that defen- 
dant No. 1, being the Karta of the Hindu 
Joint Family, undertook to pay the price 
of the cloths purchased by defendants, who, 
on various dates took cloths from the plain- 
tiffs firm but did not pay the price thereof. 


JP/JP /F708/72/BNP 
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3. The defendants filed a written 
statement and contested the suit. Their 
plea, inter alia, was that they. had no shop 
under the name and style of ‘Janata Bastra- 
laya’ and ‘that they had no business transac- 
tion with the plintiff’s firm. Thereafter the 
suit proceeded and on 3-6-71 one witness 
was examined by each party and the case 
was closed and it was fixed for hearing of 
argument on 16-6-71. The plaintiff, how- 
ever, on 4-6-71 filed a petition praying for 
recalling the defendant for further cross- 
examination on the ground that during his 
evidence in court he denied that he had any 
shop under the name and style of ‘Janata 
Bastralaya’, but that the plaintiff came to 
know after making enquiry in the Textile 
Office that they did have such a shop. 


4. The, learned Assistant District 
Judge, without giving any reasons, passed an 
order dated 8-6-71, which is as follows: 

“Plaintiff's petition No. 706/23 and veri- 
fication seen. Heard learned Advocates of 
both sides. Recall the defendants and let 
the documents be produced as prayed for. 
Fix 15-6-71.” 

Against this order the present 
has been filed. 


5. Mr. M. R. Sarma, learned coun- 
sel appearing for the plaintiff-opposite party, 
raises a preliminary objection. He sub- 
mits that the Assistant District Judge by 
the impugned order has not decided any 
‘case’ within the meaning of Section 115 of 
the Civil Procedure Code and therefore Sec- 
tion 115 is not applicable. He relies on a 
decision of the Supreme Court, namely, the 
case of Baldevdas v. Filmistan Distributors, 
reported in AIR 1970 SC 406, in which the 
Supreme Court in para 10 of the judgment 
has held: 


“It may also be observed that by order- 
ing that a question may properly be put to 
a witness who was being examined, no case 
was decided by the trial Court. The expres- 
sion “case” is not limited in its import to the 
entirety of the matter in dispute in an ac- 
a This Court observed in S. S. Khanna 

J. Dillon (1964) 4 SCR 409 = (AIR 
loca SC 497) that the expression “case” is 
a word .of comprehensive import: it includes 
a civil proceeding and is not restricted by 
anything contained in Section 115 of the 
Code to the entirety of the proceeding in a 
civil Court. To interpret the expression 
” as an entire proceeding only and 
not a part of the proceeding imposes an 
unwarranted restriction on the exercise of 
powers of superintendence and may result 
in -certain cases in denying relief to the ag- 
grieved litigant where it is most needed and 


“application 


` may result in the perpetration of gross in- 


justice. But it was not decided in Major 
S. S. Khanna’s case, (1964) 4 SCR 409 = 
(AIR 1964 SC 497) (supra) that every order 
of the Court in the course of a suit amounts 
to a case decided. A case may be said to 
be decided, if the Court adjudicates for the 
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purposes of the suit some right or obliga- 
tion of the parties in controversy; every 
order in the suit cannot be regarded as a 

` ease decided within the meaning of Section 
115 of the Code of Civil Procedure.” 


6. In the instant case by the im- 
pugned order the learned Judge has not ad- 
judicated any rights or obligations of the 
parties for the purpose of the suit, and it 
bas not decided any case within the mean- 
ing of Section 115 of the Civil Procedure 
Code. In my opinion the preliminary ob- 
jection succeeds and the- petition is dismissed. 
The Rule is discharged. Parties, however, 

l wili bear theip own costs. 
Petition dismissed. 

a 

AIR 1973 GAUHATI 6 WV 6 C3 

P. K. GOSWAMI, C. J. AND 
R. S. BINDRA, J. 

Surendranath Barman, Petitioner v. The 
State of Assam and. others, Respondents. 

Civil Rule No. 486 of 1971, DI- 22-6- 

~ 4972, 





(A) Assam Rules for Settlement of 
Fisheries, R. 13 (a) — Sale of fisheries by 
tender — Clause is mot ultra vires Art. 19 
@ @) of Constitution. (X-Ref:— Constitu- 
fion of India, Arts. 19 (1) (), 46). 

@ara 6) 

Only 60% of the fisheries are reserved 
by the clause for Co-operative Fishery So- 
cieties formed solely with members of Sche- 
duled Castes etc.; and the balance is left 
open for all communities. Its object is, 
therefore, to promote the economic interests 
of the Scheduled Castes and it is in further- 
ance of the Directive Principles in Art. 46, 
Constitution. The petitioner, an ex-seftlee 
of one of the fisheries has no vested right 
either to settlement of fisheries or to a parti- 
cular fishery. As such the clause does not 
affect his right of trade under Art. 19 (1) 
(g), Constitution. (Para 6) 


Œ) Assam Roles for Settlement of 
Fisheries, R. 13 (a) — Selection of fisheries 
for sale to co-operative societies — Clause 
fs mot violative of Art. 14, Constitution. 
(%-Ref:— R. 46). (X-Ref:— Constitution 
of India, Art. 14). (Para 9) 

The settling authority is not the final 
authority in making the selection but the 
State Government’s prior approval is neces- 
sary. This shows the object of the clause 
is encouragement to formation of Co-opera- 
tive Societies by fishermen etc. and it is 
given due consideration finally by the State 
Government. The number. of such societies 
will be available for the Settling Authority. 
The system of middleman in the form of 
lessee has been abolished by Rule 46. There- 
fore, sufficient guidance for making the 
selection is found in the Rules for both the 
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ALR. 
Settling and Approving Authorities. It is 
difficult to provide in the Rules specific 


guidelines and local variations are bound to 
be present in the State. Selection is therefore 
left to the Settling Authority who will bs 
aware of them, giving him certain amount 
of discretion. Thus the clause does not 
contain any arbitrariness or hostile discri- 
mination to be hit by Art. 14, Constitution. 
AIR 1962 SC 386, Disting. (Para 7) 
Cases Referred: Chronolegical Paras 
AIR 1962 SC 386 = (1962) 3 SCR 

936, Mannalal Jain v. State of Assam $8 


S. K. Ghose, Advocate-General, Naga- 
land, for Petitioner; Dr. J. C. Medhi, Advo- 
cate-General, Assam and G. K. Talukdar, 
= Govt. Advocate, Assam, for Respon- 

nts. i 


GOSWAMI, C. J.:— This Rule was 
obtained on 24-8-1971 challenging the vali- 
dity of Rule 13 of the Rules for Settlement 
of Fisheries published in the Assam Gazette 
Extraordinary dated 7th August, 1971, as 
violative of Article 14 and Article 19 (1) (g) 
of the Constitution and for quashing the 
notice of sale of fisheries dated 12th Au- 
gust, 1971 issued by the Deputy Commis- 
sioner, Goalpara. 

2. The petitioner was settled with 
1/87 Dharnad Brahmapuhia Part I fishery 
for the years 1968-69 and 1969-70, After 
expiry of the period, the lease was extended 
up to 31st May, 1971. The petitioner was 


. informed, inter alia, while granting the last 


extension, that if in the meantime any new 
tules were framed, tenders would be invite 
ed in accordance with the said rules. The 
Fishery Rules were amended by a Notifica- 
tion of 7th August, 1971. By notice dated 
12th August, 1971, the Deputy Commis- 
sioner, Goalpara, invited tenders for this 
fishery along with other fisheries for a 
period of 2 years 7 months from ~1-9-71 to 
31-3-74 and that tenders were to be submit- 
ted by 26th August, 1971. A list of regis- 
tered fisheries of Dhubri sub-division show- 
ing the previous annual value and the per- 
centage in which such registered fisheries 
had been classified was also enclosed with 
the notice of sale. In this list, the previous 
annual value of this fishery is shown as 
Rs. 50,820 and it is included in the reserv- 
ed quota of 60%. It is admitted, as also 
will appear from the list, that there are 29 
registered fisheries in the Dhubri subdivi- 
sion, out of which, 16 fisheries have been 
classified as falling under 60% and the re- 
maining 13 as under 40%. The petitioner’s 
fishery falls under the 60% class. 

3. The petitioner’s grievance is that 
the fishery in question which has been in 
his enjoyment for several years, has been 
classified under 60% group which debars 
him from even submitting tender for the 
same. Since classification has been made 
under Rule 13 (a), he contends that the 
same is violative of Article 14 and Article 
19 (1) (g) of the Constitution. He therefore 


1973 


prays that the nofice of sale with the list 
attached should be quashed. 

4, We will, therefore, read Rule 13: 

“(2) With the prior approval of the 
State Government not more than 60 per 
cent of fisheries in a Subdivision available 
for settlement in a year shall be selected 
for sale under tender system only with the 
Co-operative Fishery Societies formed with 
100 per cent share-holders from members of 
actual fishermen belonging to the Scheduled 
Castes of the State and/or Maimal Commu- 
nity of the District of Cachar and register- 
ed under the Assam Co-operative Societies’ 
Act, 1949. Settlement of all such fisheries 
tenders of which have been accepted under 
Rule 5 shall be with the highest tender. 

(b) The remaining fisheries in the Sub- 
division available in that year under tender 
system of sale, shall remain open for settle- 
ment to all communities including Co-ope- 
rative Societies as referred to in sub-rule (a) 
above. 

(c) A Co-operative Fishery Society 
formed by members of actual fishermen be- 
longing to the Scheduled Castes/Maimal 
Community/Scheduled Tribes/Other Back- 
ward Classes and registered under the Assam 
Co-operative Societies Act, 1949, shall be 
given option to accept settlement of fisheries 
of the category as mentioned in sub-rule 
(b) above at the highest tender, provided 
that their tender is within 74 per cent of the 
highest tender. 

(d) When the tenders for fisheries fall- 
ing within the category referred to in sub- 
rule (b) above are below 74 per cent of the 
highest tender (i) Co-operative Societies as 
stated in sub-rule (c) above, Gi) Individual 
members of actual fishermen belonging to 
the Scheduled Castes and Maimal Commu- 
nity, (iii) individual members of the Sche- 
duled Tribes and other Backward Classes 
who may offer tenders not less than 60 per 
cent of the highest tender may be given op- 
tion to accept settlement of the fisheries 
at the highest tender, in order of preference 
stated above subject to suitability of the 
tenderers. 

x x x x x” 


5. The learned Advocate-General, 
Nagaland, appearing in support of the peti- 
tioner, submits that Rule 13 (a) excludes all 
persons from the 60 per cent fisheries while 
conferring the right only upon the Co-ope- 
rative Fishery Societies specified therein. He 
submits that a monopoly right is created 
under this Rule in favour of the co-opera- 
tive fishery societies to the exclusion of 
every other person. Since no monopoly of 
this kind can be created in favour of any 
person other than the State, this rule is 
violative of Article 19 (1) (g) of the Con- 
stitution and is not saved by clause (6) of 
the Article. He submits that under clause 
(6) of Article 19, a Rule can be made per- 
mitting exclusion, complete or partial, of 
citizens from any occupation, trade or busi- 
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ness, which is carried on by the State or by 
a Corporation owned or controlled by the 
State. But such a Rule conferring the right 
of monopoly in favour of the co-operative 
fishery societies cannot be made, as 

been done in this case. Rule 13 (a) is, 
therefore, according to him, violative of the 


said Article. 
6. We are unable to accept the 
above submission. Rule 13 (a) has not 


created any monopoly right with regard to 
all fisheries available for settlement in a 
subdivision in favour of the co-operative 
fishery societies. Not more than 60 pep 
cent of the fisheries only are reserved for co- 
operative fishery societies formed with cent- 
per-cent shareholders from members of 
actual fishermen belonging to the Scheduled 
Castes of the State or the particular commu- 
nity mentioned therein. The remaining 40 
per cent are open for settlement to all com- 
munities. including the co-operative fishery 
societies. The rule with a ceiling of 60% 
is therefore made with the object of promot- 
ing the economic interests of the Scheduled 
Castes. This Rule is made in furtherance 
of the Directive Principles of State Policy 
as laid down in Article 46 of the Constitu- 
tion. The petitioner has no vested right to 
settlement of any fisheries, much Jess to a 
particular fishery. That being the position, 
his fundamental right to carry on trade is 
not affected by this Rule, which cannot be 
said to be violative of Article 19 (1) (g) of 
the Constitution. 


7. The learned Advocate-General, 
Nagaland, next contends that Rule 13 (a), 
so far as it gives right to the Settling Au- 
thority to select for sale under tender sys- 
tem not more than 60 per cent of fisheries 
without any guidance, is violative of Article 
14 of the Constitution. It is contended that 
selection is bound to be arbitrary and there 
is inherent germ of discrimination in Rule 
13 (a) for which it should be struck down. 
A perusal of the Rule will show that the 
Settling Authority is not the final authority 
in the matter of selection of 60 per cent 
fisheries under Rule 13 (a). It has to ob- 
tain the prior approval of the State Gov- 
ernment. This would go to show that due 
consideration to the object underlying this 
Rule is finally given by the State Govern- 
ment. The object of this Rule is to safe- 
guard the interests of the Scheduled Castes 
and the Maimal community of Cachar. 
Since, generally, the people of this class are 
less organised, a provision is made to help 
them by encouraging formation of co-ope- 
Yative societies of actual fishermen. These 
societies have to be registered under the 
Assam Co-operative Societies Act and their 
number and condition would be readily 
available to the Settling Authority in a sub- 
division. 

By Rule 46, fisheries shall be settled to 
the best advantage and subject to this con- 
dition, the agency of the middleman as 
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lessee shall be done away with as far as 
possible. There is, therefore, sufficient 


guidance in these rules to enable the Settling 
Authority at the first instance and the Ap- 
proving Authority finally to select the fishe- 
ries in a subdivision for classification under 
the 60 per cent category. It is difficult to 
provide in a rule particular and specific 
guidelines for selection and there is bound 
to be local variations in different subdivi- 
sions of the State. The selection has, there- 
fore, to be left to the Settling Authority 
who is aware of local conditions not only 
of fishermen in general but also of their co- 
operative societies and necessarily, therefore, 
such a selection cannot be put in the strait- 
jacket of a formula under the law. Some 
amount of discretion has to be left to the 
Settling Authority in these matters, when 
it is to obtain the prior approval of the 
Government in the matter. We do not, 
therefore, find any arbitrariness or germ of 
hostile discrimination in Rule 13 (a) to be 
hit by Article 14 of the Constitution. 


8. The learned Advocate-General, 
Nagaland, drew our attention to a decision 
of the Supreme Court, Mannalal Jain vV. 
State of Assam, AIR 1962 SC 386. In that 
case, the Supreme Court was considering 
clause 5 (e) of the Assam Foodgrains (Li- 
censing and Control) Order, 1961, which 
does not provide for a monopoly in favour 
of co-operative societies. Whe clause enu- 
merates five matters and states that the 
licensing authority shall have regard to 
those matters in granting or refusing a 
license. It was found by the Supreme Court 
that a license has been denied to the peti- 
tioner in that case, proceeding on the foot- 
ing that a monopoly must be created in 
favour of co-operative societies and this 
was considered as a discrimination which 
was not justified by the provisions of clause 
5 of the Order. According to the Supreme 
Court, sub-clause (e) of Clause 5 enables 
the licensing authority to give preference to 
a co-operative society in certain circum- 
stances but it does not create a monopoly 
in favour of a co-operative society. i 
decision is, therefore, of no avail to the 
learned Advocate-General in this case. The 
learned Advocate-General also referred to 
some other decisions of the Supreme Court 
with regard to Article 19 (6) of the Consti- 
tution, but these are of no help in support 
of his submission. 

9. In the result, we hold that Rule 
13 (a) is not violative of Article 14 nor of 
Article 19 (1) (g) of the Constitution of 
India. We also hold that the impugned 
notice is valid in law. 

10. The application 
dismissed. The Rule Nisi 
We will, however, 
costs. 

R. 5. BINDRA, 3:— 11. Į agree. 

Petition dismissed. 


is, therefore, 
is discharged. 
make no order as to 
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Bandopadhyay, Collector, Customs and Cen- 
tral Excise, Shillong and another, Respon- 
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Index Note:—~ (A) Gold Control Act 
(1968), Sections 71 (1) (as amended in 1971), 
8, 16 — Declaration ander Defence of India 
Rules by petitioner family before com- 
mencement of Act, of possession of gold 
bar not im excess of 4000 grammes — Pos- 
session is mot illegal and Gold bar camnof 
be confiscated under amended Section 7% 


d). 

Brief Note:— (A) Where the declara- 
tion by the petitioner, as the Karta of a 
Hindu joint family, of gold, other than orna- 
ments, in his possession under Rule 126- 
of the Defence of India Rules, 1962 in the 
prescribed form filed on 30-2-1963, showed 
one piece of gold bar weighing 1084 gram- 
mes, the gold bar, being less than the quan- 
tity which could be retained, could not ba 
confiscated under Section 71 (1) as amend- 
ed by Act 21 of 1971. (Para 10) 


Under Rule 126-H (1-B), the gold in 
question was no doubt liable to confiscation 
under Section 71 of the Act read with Sece 
tion 8. But Section 8 would not be attract- 
ed if it could be shown that under Section 
16 (11) a person could possess certain quan- 
tity of gold which was required to be in- 
cluded in a declaration and he had includ- 
ed it in such a declaration. (Para 9) 

Under sub-section (3) of Section 16 
read with sub-section (5), if a family which 
did not own or possess, before the com- 
mencement of 1968 Act, gold in excess of 
4000 grammes and acquires gold in excess 
of that quantity after the commencement of 
the Act alone is required to make a decla- 
Tation in the prescribed form. It is obvi- 
ous that he has not to make any declara- 
tion under 1968 Act with regard to which 
he had already made a declaration under 
the Defence of India Rules. (Para 10) 


Index Note:— (B) Gold Control Act 
(1968), S. 16 (3), @ and (11) — Word ‘geld’ 
used in those sub-sections, is ‘gold’ as de- 
fined in Section 2 G). (Para 10) 
Cases Referred: Chronological Paras 
AIR 1971 SC 1170, Badri Prasad v. 

Collector of Central Excise 
AIR 1970 SC 1453 == (1970) 1 SCR 
479, Harakchand v. Union of India 5 


K. Lahiri and D. N. Choudhury, fos 
Petitioner; G. K. Talukdar, Sr. Govt. Advo- 
cate, for Respondents. 


GOSWAMI C. J.:— This application 
under Article 226 of the Constitution of 
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India is directed against an order dated 15th 
May, 1969, by which certain gold bar seiz- 
ed from the possession of the petitioner was 
confiscated under Section 71 (1) of the Gold 
(Control) Act, 1968 (No. 45 of 1968), here- 
inafter called ‘the Act’. By the same order, 
sovereigns numbering 45, which bad also 
seized, were released. 


2. The petitioner describes himself 
as the Karta of a Hindu joint family con- 
sisting of four adults and four minors and 
carries on business in the name and style 
of Ramjidas Ganpatrai Dhanuka, Strand 
Road, Gauhati. The petitioner gave a de- 
claration of the gold, other than ornaments, 
in his possession under Rule 126-I of the 
Defence of India Rules, 1962, in the pres- 
cribed form (Annexure ‘A’ to the petition) 
on 20th February, 1963. He stated as fol- 
lows in his declaration in the return: 


“I, Dhanuka Ganpatrai, Karta of _the 
family (consisting of 4 adults and 4 minor 
members) RAMJIDAS GANPATRAI DHA- 
NUKA, residing at Strand Road, Gauhati 
hereby declare in the schedule appended 
hereto particulars of all gold other than 
ornaments, owned by me or in my posses- 
gion, custody or control.” 


The schedule shows his possession as 
on the midnight of 9/10th January, 1963, 
as also on the day of declaration, of one 
piece of gold bar of 24 carats weighing 
1084 grammes, valued at Rs. 13,000/-. He 
also declared his possession of 45 sove- 
reigns of 22 carats weighing 378351 gram- 
mes, valued at Rs. 3,600/. On 13th Novem- 
ber, 1968, on a verbal enquiry by the Ins- 
pector of Central Excise, the petitioner stat- 
ed that the stock of gold etc. was lying with 
him in the same quantity and in the same 
form as shown in his declaration of 20th 
- February, 1963. On 13th December, 1968, 
the officers of the Central Excise Depart- 
ment seized the aforesaid gold and sove- 
reigns from his possession. Thereafter on 
10th March, 1969, he was asked to show 
cause before the Collector of Customs and 
Central Excise, Shillong as to why the gold 
bar and the sovereigns should not be con- 
fiscated under Section 71 (1) of the Act and 
why penalty should not be imposed on him 
under Section 74 thereof. The _ petitionen 
showed cause denying liability and challeng- 
ed the validity of the seizure. He also rais- 
ed various other legal pleas which he has 
repeated before this Court as will be seen 
below. After giving a hearing to the peti- 
tioner, the Collector passed the impugned 
order of confiscation on 15th May, 1969. 
Hence this application. 


3. Mr. K. Lahiri, the learned coun-. 
sel for the petitioner, submits that the gold 
bar is not liable to confiscation under Sec- 
tion 71 of the Act inasmuch as the peti- 
tioner had already given a declaration with 
regard to the same under Rule 126-1 of 
the Defence of India Rules. Secondly, he 
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submits that Section 71 is not attracted as 
the petitioner has not contravened any pro- 
vision of the Act or any Rule or order 
made thereunder in terms of that section. 
Thirdly, his contention is that Section 8 it- 
self opens with the words “save as other- 
wise provided in this Act”, and therefore 
possession of the gold bar in question is 
saved, according to him, under ‘Section 16 
of the Act. Fourthly, he submits that the 
petitioner has not contravened provisions of 
Section 8 (1) as the bar in question is not 
‘primary gold’ within the meaning of Sec- 
tion 2 (r) of the Act. 

4. Before we proceed to deal with 
the submissions of the learned counsel, it 
is necessary to give the history and sequenco 
of the legislation with regard to the control 
of gold. For the first time, by the Defence 
of India (Amendment) Rules, 1962, Part 
XI-A providing for ‘Gold Control’ was 
added in the Defence of India Rules. This 
Part contains six chapters and opens with 
Rule 126-A and ends with Rule 126-Z. 
Next, in order, is the Gold (Control) Act, 
1965 (No. 18 of 1965) which was passed by 
Parliament on 22nd September, 1965. This 
Act, however, was not brought into force 
by the Central Government under Section 
1 (3) of the said Act. The Defence of India 
(Fourth Amendment) Rules, of Ist Novem- 
ber, 1966, amended the Defence of India 
Rules, 1962 in Chapter XI-A and we may 
only quote for our purpose the material 
portion of Rule 126-H as amended by the 
1966-Rules: 

“126-H. Restrictions on possession and 
sale of gold:— 

(1) Except in the case of any quantity 
of gold acquired after the date of making 
any return, no dealer, and no refiner, who 


- is licensed under this Part shall have in his 


possession or under his control any gold 
which has not been included in such return: 
Provided that any gold acquired after 
the date of making such return shall be in- 
cluded in the next succeeding return. 


(1A) No person (other than a dealer 
or refiner licensed under this Part) shall, 
after the expiry of a period of six months 
from the commencement of the Defence of 
India (Fourth Amendment) Rules, 1966, 
either own or have in his possession, cus- 
tody or control any primary gold. 


(1B) Every person who owns or has 
in his possession, custody or control at the 
commencement of the Defence of India 
(Fourth Amendment) Rules, 1966, any pri- 
mary gold which has been included in a 
declaration or further declaration made 
under Rule 126-I (as in force immediately 
before the commencement of the said Rules) 
or in respect of which no such declaration 
is required to be made under that rule, 
shall dispose of such primary gold in the 
following manner, namely:— 


_ (i) if he, being the owner, is in posses- 
sion, custody or control thereof at such 
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commencement, he shall, within a period of 
six months from such commencement, either 
sell such primary gold to a refiner or dealer 
licensed under this Part or deliver the same 
to a dealer or goldsmith licensed or certi- 
fied, as thé case may be, under this Part fop 
. conversion thereof into ornaments; 


x x x x 
x . x x x 
x x x x 
x x x x a 


Then came the Gold (Control) Ordin- 
ance, 1968, which was promulgated by the 
President on 29th June, 1968, with a view 
to continuing the law relating to gold con- 
trol. The Ordinance repealed the provisions 
of Part XTI-A of the Defence of India 
Rules, 1962 and incorporated these provi- 
sions with necessary changes along with 
some new provisions. Then comes the Gold 
(Control) Act, 1968 (Act No. 45 of 1968) 
which repealed both the Gold (Control) Act, 
a and the Gold (Control) Ordinance, 


5. It may be appropriate to note 
that the vires of some of the provisions of 
the. Gold (Control) Act, 1968 was challeng- 
ed in the Supreme Court and the decisions 
are reported in AIR 1970 SC 1453 (Harak- 
chand v. Union of India) and AIR 1971 SC 
1170 (Badri Prasad v. Collector, Central Ex- 
cise). By the first decision delivered on 
30th April, 1969, the Supreme Court held 
that the Act is validly enacted by Parlia- 
ment. The Supreme Court, however, held 
Sections 5 (2) (b), 27 (2) (d), 27 (©, 32, 46, 
88 and 100 of the Act as constitutionally in- 
valid, but as those provisions were not in- 
extricably bound up with the rest of the 
sections, the remaining Act survived the 
challenge. Thereafter, Parliament passed 
the Gold (Control) Amendment Act, 1969, 
which received the assent of the President 
on 29th August, 1969. By the second deci- 
sion delivered on 30th March, 1971, the 
Supreme Court held Section 8 to be valid 
but struck down Section 71 of the Act as 
unconstitutional. Thereupon the Gold (Con- 
trol) Amendment Act, 1971 (Act No. 21 of 
1971) was passed and it received the assent 
of the President on 24th June, 1971, there- 
by, inter alia, Section 71 of the Act was 
entirely substituted and sub-section (1) there- 
of “shall be and shall be deemed always to 
have been substituted”. We will, therefore, 
have to deal with the present case in 
light of the amended Section 71 (1) not- 
withstanding that the order of confiscation 
was made on 15th May, 1969. 


6. The learned Senior Government 
Advocate submits that the gold bar is liable 
to confiscation under Section 71 (1) read 
with Section 8 of the Act. Mr. Lahiri re- 
sists this contention. 


7. Xt will be next necessary to set 
out Section 8 and Section 71 (1) of the Act, 
as amended by Act No. 21 of 1971: 


ALE 


“8. Restrictions regarding acquisition, 
possession and disposal of gold.— (1) Save: 
a aid provided in this Act, no person 
S. — 

G) own or ‘have in his possession, cus- 
tody or control, or 

Gi) acquire or agree to 
ownership, possession, custody 
of, or 


Gii) buy, accept or otherwise receive og 
agree to buy, accept or otherwise receive, 
any primary gold.” 

It is not necessary to quote the other mab- 
sections of Section 8. 

“71. (1) Any gold in respect of which 
any provision of this Act or any rule on 
order made thereunder has been, or is being, 
or is attempted to be, contravened, togetiien 
with any package, covering or receptacle in 
which such gold is found, shall be liable to 
confiscation. 


Provided that where it is established fo 
the satisfaction of the officer adjudging the 
confiscation that such gold or other thing 
belongs to a person other than the person 
who has, by any act or omission, rendered 
it liable to confiscation, and such act op 
omission was without the knowledge or con- 
nivance of the person to whom it belongs, 
it shall not be ordered to be confiscated but 
such other action, as is authorised by this 
Act, may be taken against the person who 
has, by such act or omission, rendered it 
liable to confiscation.” 


The preamble of the Act is “to provide, 
in the economic and financial interests of 
the community, for the control of the pro- 
duction, manufacture, supply, distribution, 
use and possession of, and business in, gold, 
ornaments and articles of gold and for mat- 
ae connected therewith or incidental there- 
0.” 


8. From the history of the legisla- 
tion initiated by promulgating the Defence 
of India Rules, 1962 (Part XII-A) and such 
of its continued sequence by amendment of 
the Defence of India Rules, by Ordinances 
and by the Acts, it is, among other things, 
obvious that possession of gold, as defined, 
by a person, in contravention of the Act, 
was illegal. From the provision of Rule 
126-H (1B), set out above, every person in 
possession of primary gold, which has been 
included in a declaration under Rule 126-I, 
was under a legal obligation to dispose of 
such primary gold in the manner laid down 
under that sub-rule. That being then the 
legal position, we have to consider the 
submission of Mr. Lahiri to the effect that 
because the petitioner had declared in his 
return about the possession of the gold bar, 
the said quantity of gold was not liable 
to confiscation. Section 8 of the Act prohi- 
bits a person from possessing any primary 
gold, save as otherwise provided in the Act. 
The Act does not refer to Rule 126-H: (1-B) 
in terms. The declaration of the gold undep 
Part XII-A will have *s be considered in 


acquire the 
or control 
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fhe light of Section 16 of the Act. This 
takes us to the second and third submissions 
of Mr. Lahiri. We have to see whether the 
petitioner’s possession is protected: under any 
provisions of the Act as laid down under 
Section 8. Myr. Lahiri has drawn our atten- 
tion of Section 16 of the Act. Section 16 (1) 
deals with declaration as to articles or orna- 
ments and has nothing to do with primary 
gold, with which we are concerned. ‘Arti- 
cle’ is defined under Section 2 (b) and ‘orna- 
tment’ is defined under Section 2 (p). ; 

8. We may now quote Section 16 (3), 
(4), © and (11): 


16. (3) Tf any person who did not own, 
possess, hold or control, before the com- 
mencement of this Act, any quantity of gold 
in excess of the quantities specified in sub- 
section (5), acquires, after such commence- 
ment, the ownership (whether by succession, 
intestate, or testamentary, or otherwise), pos- 
session, custody or control of any gold and 
if, as a result of such acquisition, the total 
quantity of gold owned, possessed, held or 
controlled by such person exceeds the quan- 
tities specified in sub-section (5), such person 
shall within thirty days from the date of 
such acquisition or within such further pe- 
riod as the Administrator may, on sufficient 
cause being shown, allow, make a declaration 
in the prescribed form stating the total quan- 
tity, description and other prescribed parti- 
culars of— : 

(a) the gold owned, possessed, held or 
controlled by him immediately after such ac- 
quisition, and 

(b) the person from whom the owner- 
ship, possession, custody or control of such 
gold was acquired. 


(4) H€ any person who has made a dec- 
. Jaration, whether under sub-section (1) op 
under sub-section (3) or under Part XI-A 
of the Defence of India Rules, 1962, or under 
the Gold (Control) Ordinance, 1968, as to 
gold owned, possessed, held or controlled by 
him, acquires (whether by succession, inte- 
state or testamentary, or otherwise), or parts 
with, after such declaration, the ownership, 
possession, custody or control of any quan- 
tity of gold, he shall, as often as he acquires 
or parts with the ownership, possession, cus- 
tody or control of any quantity of gold, 
make, within thirty days from the date of 
such acquisition or parting with, or within 
such further period as the Administrator may, 
on sufficient cause being shown, allow, a 
further declaration in the prescribed form 
stating the quantity, description and other 
prescribed particulars of the gold in relation 
to which such ownership, possession, custody 
or control has been acquired or parted with 
by him and giving the prescribed particulars 
of the person from whom the ownership, 
possession, custody or control of such gold 
was acquired or in whose favour the owner- 
ship, possession, custody or control of such 
gold was parted with, as the case may be. 
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(5) No declaration referred to in sub- 
section (1) or sub-section (3) shall be reguir- 
ed to be made, — 

(a) in relation to articles, unless the total 
weight of articles owned, possessed, held om 
controlled by,— f 

(G) a minor, who is not a member of a 
family, exceeds twenty grammes, 

Gi) am individual (other than a mioh 
who is not a member of a family, exceeds 


grammes, 

Gii) a family, exceeds fifty grammes, 

(iv) any person referred to in clauses (b) 
to (ff) and (h) to (m) of sub-section (@), ex- 
ceeds grammes; 

(b) in relation to any ornaments, op 
both articles and ornaments, where both arti- 
cles and ornaments are owned, possessed, 
held or controlled, unless the total weight of 
such ornaments or both articles and orna- 
ments, as case may be, owned, possessed, 
held or controlled by,— 

@ an individual who is not a member 
of a family, exceeds two thousand grammes, 

Gi) a family, exceeds four thousand 
grammes; 

(c) in relation to any ornaments, or both 
articles and ornaments owned, possessed, 
held or controlled by any person referred to 
in clauses (b) to (f) and (h) to (m) of sub- 
section (2) unless the total weight of such 
ornaments, or both articles and ornaments, 
exceeds two thousand grammes; 

x x x x x 

(11) No person shall own or have in his 
possession, custody or control any quantity 
of gold which is required to be included in 
a declaration unless such gold has been fn- 
cluded in a declaration or further declara- 
tion, as the case may be: 

Provided that nothing in this sub-section 
shall apply until the expiry of the period with- 
in which a person is entitled to make a dec- 
laration or further declaration.” 

Whatever be the previous legal position, 
under Rule 126-H (1B), it is clear that the 
gold in question is liable to confiscation 
under Section 71 of the Act read with Sec- 
tion 8 as claimed by the learned Senior Gov- 
ernment Advocate. ` But Section 8 will not be 
attracted if it can be shown that under Sec- 
tion 16 (11) a person can possess certain 
quantity of gold which is required to be in- 
cluded in a declaration and he has included 
it in such a declaration. 

10. Under Section 16 (3), a person 
possessing in excess of the quantities specified 
in sub-section (5) has to make a declaration 
in the prescribed form. Sub-section (5) gives 
the quantities which can be retained although 
the sub-section refers to articles and orna- 
ments for the purpose of ascertaining the 
admissible quantities. Sub-section (5) has to 
be taken note of as laid down under sub- 
section (3) of Section 16. [It is, therefore, 
clear that under sub-section (3) of Section 16 
read with sub-section (5), if a family which 
did not own of possess, before the com- 


| 
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mencement of 1968 Act, gold in excess of 
0 grammes and acquires gold in excess of 
that quantity after the commencement of the 
Act alone is required to make a declaration 
in the prescribed form. Sub-section (4) of 
Section 16 provides that if any person who 
had made a declaration under Part XHA of 
the Defence of India Rules, 1962, as in this 
case, acquires ownership or possession of any 
quantity of gold has to make a further decla- 
ration. It is obvious that he has not to 
make any declaration under 1968 Act with 
regard to which he had already made a dec- 
laration under the Defence of India Rules. 
It is submitted by the learned Senior Gov- 
ernment Advocate that although the word 
‘gold’ is used in sub-sections (3), (4) and (11) 


of Section 16, we should interpret the same _ 


as standing for ‘articles’ and ‘ornaments’ 
alone which are being dealt with under the 
opening Section 16 (1) in Chapter V. The 
word ‘gold’ is defined in Section 2 (j), which 
means “gold, including its alloy (whether vir- 
gin, melted os re-melted, wrought or un- 
wrought), in any shape or form, of a purity 
of not less than nine carats and includes pri- 
mary gold, article and ornament”. The word 
‘article’ is defined under Section 2 (b) as 
“anything (other than ornament), in a finish- 
ed form, made of, manufactured from op 
containing, gold and includes— 
G) any gold coin, 


Gi) broken pieces of an article, but does 
not include primary gold”. 
Section 2 (p) defines ‘ornament’ which means 
“a thing, in a finished form, ‘meant for per- 
sonal adornment or for the adornment of 
any idol, deity or any other object of reli- 
gious worship, made of, or manufa 
from, gold, whether or not set with stones or 
gems (real or artificial) or with pearls (real, 
cultured or imitation) or with all or any of 
them, and includes parts, pendents or broken 
pieces of ornament”. By Section 2 (r) ‘pri- 
mary gold’ means “gold in any unfinished or 
semi-finished form and includes ingots, bars, 
blocks, slabs, billets, shots, pellets, rods, 
sheets, foils and wires”. 


Since, however, the words ‘gold’, ‘arti- 
cle’, ‘ornament’ and ‘primary gold’ are spe- 
cifically defined in ‘the Act, we are unable to 
accept the above submission of the learned 
Senior Government Advocate. We may note 
that ‘gold’ under these sub-sections, therefore, 
is ‘gold’ as defined in Section 2 (j). The 
basis of the order of confiscation as made 


out by the learned Senior Government Advo- `~ 
. cate is that after the promulgation of the ' 


Defence of India (Fourth Amendment) 
Rules, no one could own or possess primary 
gold. Under Rule 126-H (iB), the gold 


which had been declared had to be convert- . 
Since | 


ed into ornaments by the petitioner. 
that has not been done, the gold in his pos- 
session is liable to confiscation. This posi- 
tion which the learned Senior Government 
- Advocate has taken, cannot be supported 


from the provisions of Section 71 read with — 
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Section 8 relied upon by him. Contraven- 
tion of no other provisions of the Act of 
Rule has been pointed out to us by him. 


` 

It may be, although Rule 126-H (1B), in 
emergency legislation, had made some provi- 
sion with regard to conversion of gold into 
ornament, when the 1968 Act was later pass- 
ed, the process of liberalisation was set in 
and the people were allowed to hold and 
possess certain gold, as defined under Sec- 
tion 2 (j) which was not in excess of the 
quantities mentioned in the Act, which is 
4000 grammes for a family. We find that 
the possession of the gold here by the peti- 
tioner, who as the karta of the family was 
declaring on behalf of the family about pos- 
session of the gold, is not in excess of the 
quantity for a family provided for under 
the Act. That being the legal position, the 
order of a confiscation is not tenable under 
Section 71 read with Section 8 of the Act. 
The impugned order of confiscation is quash- 
ed. p We, however, do not agree with the con- 
tention of Mr. Lahiri that the bar in ques- 
tion is not ‘primary gold’ within the mean- 
ing of Section 2 (r) of the Act to attract 
Section 8. 

11. So far as the particular point 
regarding confiscation that arises in this ap- 
plication, the scheme of the Ordinance of 
1968 appears to be maintained without any 
substantial departure with particular regard 
to possession, declaration and confiscation of 
‘gold’ as defined under Section 2 (j) which 
includes articles, ornaments and also primary 
gold. Section 117 of the 1968 Ordinance nor 
Section 116 of the Act, nor even Section 6 
of the General Clauses Act can come to aid 
to sustain the order of confiscation in this 
case, as urged by the learned Senior Gov- 
ernment Advocate. All the three last men- 
tioned sections provide, after repeal, for sav- 
ing something done and some action taken 
etc., so far as it is not inconsistent with the 
provisions of the new law, by which the old 
law was repealed. Section 6 of the General 
Clauses Act also provides for effect of repeal 
and contains the words “unless a different 
intention appears” in the new Act. 


12. In the result, the impugned orden 
of confiscation is quashed. The seized gold 
shall be returned to the petitioner. The peti- 
tion is allowed. The Rule is made absolute, 
We will, however, make no order as to costs. 


M. C. PATHAK, J.:— 13. I agree. 
Rule made absolute, 
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Nikunja Choudhury, Petitioner v. The 
State of Assam and others, Respondents. 

Civil Rule No. 194 of 1971, D/- 30-8- 
1972. 

Index Note: — (A) Assam Municipal 
Act, 1956 (15 of 1957), Section 28 (1) — Re- 
moval of appointed Chairmam umder Sec- 
gion 28 (1) — Rules of matural justice have 
not been dispensed with, expressly or by me- 
cessary implication — Where mo notice to 
show cause has been given by the Govern 
ment before the impugned action, the order 
of removal is bad on that score. (Para 11) 


Brief Note: (A) An intention to invoke 
S. 28 (1), without any reason or rhyme, can- 
not be attributed to the Legislature. Although, 
therefore, the Government under S. 28 (1) 
may, at any time, remove a Chairman ap- 
pointed by it, it can only remove him for 
an appropriate cause and it necessarily fol- 
lows that he should be given a reasonable 
opportunity to meet any allegations which 
have prompted such a severe action as re- 
moval from a public office held by him 
under a statute with a definite tenure atta- 
ched to the same under the law. Section 28 
(1) thus interpreted may be free from pos- 
sible constitutional objection on the score of 


Article 14 of the Constitution. AIR 1965 SC 
1518, Referred. (Para 11) 


Where action is admittedly taken on se- 
rious allegations against a Chairman, it is 
only fair and consistent with the rules of 
natural justice, which would apply even if it 
be an administrative action, to afford the 
Chairman a reasonable opportunity to meet 
these allegations. The form of the order, 
which is in terms of Section 28 (1), is not 
therefore decisive of the matter. Besides, 
appointment and tenure of a Chairman for 
a fixed term as envisaged under the Act can- 
not be durante bene placito (during good 
pleasure) and in that context, removal may 
well be equated with dismissal as these two 
words have come to acquire a technical 
meaning and .cannot be said to be unknown 
to the legislature. Removal, therefore, be- 
yond doubt, connotes slur or stigma on the 
reputation of the public functionary. The 
impugned order, therefore, clearly affects the 
right of the Chairman to continue in office 
for a specified term laid down under the law 
and is visited with evil consequences. In that 
view of the matter as well, the order is viti- 
ated for non-compliance with the rules of 
natural justice and is invalid: AIR 1954 SC 


369 (374), Relied on. (Para 13) 
Cases Referred: Chronological Paras 
AIR 1965 SC 1518 = (1965) 2 SCR 

858, Ram Dial v. State of Punjab 12 


AIR 1954 SC 369 = 1955 SCR 26, 


Shyamlal v. State of U. P. 13 
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P. Choudhuri, B. M. Goswami, M. K. 
Bhattacharjee, for Petitioner; G. K. Taluk- 
dar, Sr. Govt. Advocate, J. P. Bhattacharjee 
and S. K. Sen, for Respondents. 


GOSWAMI, C. J.:— Rangiya had been 
in enjoyment of the status of a small town 
under the Municipal Act for several years. 
On 20th December, 1969, the State Govern- 
ment constituted the Rangiya Municipality 
in the said notified area with effect from 21st 
December, 1969, and included it in ‘the First 
Schedule to the Assam Municipal Act, 1956 
(Assam Act No. XV of 1957) (briefly ‘the 
Act’), under sub-section (1) of Section 33 
thereof. By another notification of the same 
date, the Governor of Assam determined the 
total number of Commissioners to be ten, 
including two appointed Commissioners, the 
remaining to be elected. By yet another noti- 
fication of the same date, the Governor, 
under Section 24 of the Act, ordered that 
all the Commissioners of the Rangiya Muni- 
cipality shall be appointed by the Govern- 
ment and thereupon appointed ten Commis- 
sioners including the petitioner and the 4th 
respondent with effect from 2ist December, 
1969 “until the general election is held”. By 
yet another notification of the same date, the 
Governor appointed the petitioner as Chair- 
man of the Rangiya Municipal Board with 
effect from 2ist December, 1969, (F. N). 
The petitioner asSumed charge of the Chair- 
man and continued, when on 19th April, 
1971 the Governor removed him from the 


` chairmanship under sub-section (1) of Sec- 


tion 28 of the Act with effect from the date 
of the receipt of that order by him. The 
said order of the Governor, marked as An- 
nexure ‘D’ to the petition, shows that a copy 
of the same was sent to the Deputy Com- 
missioner, Kamrup, “with reference to his 
telegram 1/83CA dated 16-2-71”, amongst 
others. 

2. In sequence, therefore, we may set 
out the contents of the telegram of 16th 
February, 1971, which is filed as Annexure 
‘B’ to the counter-affidavit submitted by the 
Secretary to the Government of Assam, 
Municipal Administration, on behalf of the 

‘three respondents: 

“Secretary Municipal Administration 

Shillong 

1/83CA (.) Preliminary enquiry into af- 
fairs of Rangiya Municipality reveals that 
nominated Chairman Nikunja Choudhury has 
defalcated large sums of money from said 
Municipal fund and has committed serious 
irregularities (.) Suggest his immediate remo- 
val from office Chairman and instead Vice 
Chairman Devendra Kalita appointed to run 
Municipal affairs till formal election takes 
place (.) Intend arresting Nikunja Choudhury 
and accountant under Section 409, Indian 
Penal Code on formal complaint by Board 
Members and lodge criminal proceedings (.) 
Wire approval (.) Kindly arrange immediate 
Audit accounts Rangiya Municipality. 


DEPCOM” 
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It also appears from Annexure ‘A’ dated 
14th December, 1970 to the aforesaid coun- 
ter-affidavit that six members of the Munici- 
pal Board (briefly ‘the Board’) including the 
Vice-Chairman and the 4th respondent wrote 
to the Government making certain allegations 
against the petitioner. It would be appro- 
priate to quote the letter in extenso: 

“We the following Commissioners of the 
Rangiya Municipal Board, appointed by the 
Government beg to place before you the fol- 
lowing facts with prayer to take action there- 


on. 

Sri Nikunja Chaudhury was appointed 
as Chairman by the Government with (sic) 
9 other Commissioners were also appointed 
in the Ad Hoc Committee of the Rangiya 
Municipal Board. 


After his appointment as Chairman the 
said Sri Nikunja Chaudhury indulged in ac- 
tivities to suit his personal end ignoring the 
interest of the Board. Major.illegal practices 
are not absent during the tenure of his ser- 
vice as Chairman. 

His activities caused us to loss (sic) faith 
or confidence on him. Out of ‘the said 10 
Commissioners (including the Chairman him- 
self) we the six Commissioners have com- 
pletely lost faith on him and we have now 
decided not to support him in any way. We 
have grounds to feel that his continuance in 
the post of Chairman would be detrimental 
to the interest of the Board. : 


In view of the above we shall be obliged 

ff you please take action under Section 28 
of the Assam Municipal Act, 1956 and re- 
move him from the post of Chairman, Ran- 
piya Municipal Board with immediate ef- 
ect”. 
This letter was copied to the Deputy Com- 
missioner, the Commissioner and to the 
Minister-in-charge of Municipal Administra- 
tion. 

3. The petitioner also wrote to the 
Deputy Commissioner on 17th February, 
1971 (Annexure ‘C’ to the petition) complain- 
ing against the 4th respondent, who was the 
outgoing Chairman, that 

“that Rs. 18,810.41 which had been col- 

fected as tax by the then Rangiya Town 
Committee during the year 1969-70 was not 
entered in the Cash Book of the Town Com- 
mittee.” 
He requested “to appoint an auditor to audit 
the account for the year 1969-70” and “to 
make necessary arrangements to recover the 
said amount.” This letter was also copied to 
the Secretary, Municipal Administration, 
Shillong, amongst others. The petitioner also 
stated that “the audit report would reveal 
which is submitted very recently that on 
which way the matters are moving and for 
whose interest.” 

4, To complete the narration, we may 
also quote paragraph 5 of the aforesaid 


_ counter-affidavit of the Government: 


“That as regards the statements made in 


_ paragraph 10 of the petition, I beg to state 
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that the petitioner who was appointed as the 
Chairman of the Municipal Board was re- 
moved under Section 28 (1) of the Assam 
Municipal Act, as it was considered neces- 
sary for the best interest of the Municipality 
for smooth and efficient running of the af- 
fairs of the Board. It came to the notice of 
the Government that under the Chairman- 
ship of the petitioner, the Board was not 
smoothly running in view of the fact that six 
out of the 10 (ten) Commissioners of the 
Board lost their confidence on the Chairman 
as well as reported defalcation of Board’s 
huge money by him. As it was found by the 
Government that it may not be possible fon 
the petitioner to run the administration ef- 
ficiently and smoothly as majority of the 
Commissioners have lost faith on him, the 
Government had to take action under Sec- 
tion 28 (1) of the Assam Municipal Act. A 
copy of the petition submitted by the Com- 
missioners and a copy of Deputy Commis- 
sioner’s telegram ate annexed herewith as 
Annexure ‘A’ and Annexure B’ respectively”. 

As will appear from the above para- 
graph, the reply is with reference to para- 
graph 10 of the petitioner’s affidavit wherein 
it is stated “In this notice no reason has 
been shown and no ground has been given 
about the cause of his removal from the 
Chairmanship of the Municipality”. 

5. The petitioner avers in paragraph 
11 of the petition that Section 28 (3) restricts 
the power of the Government in taking ac- 
tion under Section 28 (1) and further states 
as follows:— 

“The action of the State Government as 
such in removing the petitioner from the 
Chairmanship of the Rangiya Municipality is 
illegal, ultra vires of the powers given under 
the Act and (sic) (the State Government?) - 
acted mala fide in removing the petitioner 
from the office of the Chairmanship.” 

The Secretary in the counter-affidavit in para- 
graph 6 answers as follows: 


“That as regards to (sic) the statements 
made in paragraph 11 of the petition, I beg 
to state that action was taken by the State 
Government under Section 28 (1) of the 
Assam Municipal Act, is a removal simplici- 
ter as provided under the law. 

A notice under Section 28 (3) of the. 

Assam Municipal Act is not necessary as al- 
leged in view of the fact that the petitioner 
has not been removed on any charge of dis- 
obedience of the provision of the Act op 
Rules made thereunder or persistently omit- 
ting or refusing to carry out any lawful 
orders”. 
It is rather surprising that the allegation of 
mala fide alleged in paragraph 11 is not spe- 
cifically denied in paragraph 6 of the coun- 
ter-affidavit. The petitioner reiterates this | 
plea of mala fide in a further affidavit in 
reply filed on 2ist August, 1972, where he 
stated: 

“These illegal, arbitrary, capricious ac- 
tions has (sic) been taken without being 
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heard. The petitioner begs to state that the 
action of the State Government is mala fide 
passed at the instance of Respondent No. 4 
for his benefit.” 

There is, however, no rejoinder to this part 
of the affidavit by the Government. It may 
be, however, stated that the Government very 
fairly disclosed to the Court the reasons that 
prompted their action: for the removal of 
the petitioner. 


6. The short point that arises for 
consideration is whether the petitioner’s 
removal without giving him any prior notice 
or offering any opportunity to show cause 
against any allegations is void under the law. 


7. It is submitted by Mr. P. Chau- 
dburi on behalf of the petitioner that the ac- 
tion taken behind the back of the petitioner 
without giving him any inkling of the so-call- 
ed allegations is illegal, arbitrary and mala 
fide. The learned Senior Government Advo- 
cate on behalf of the first three respondents 
and Mr. J. P. Bhattacharjee on behalf of the 
4th respondent submitted that there is wide 
power and jurisdiction of the Government 
under Section 28 (1) of the Act to remove 
an appointed Chairman at any time and, in 
such a case, the appointed Chairman is not 
entitled to any noticé nor to any opportunity 

“to show cause. Besides, they submit, action 
under Section 28 (1) is removal simpliciter 
and is not by way of punishment nor for the 
grounds mentioned under Section 28 (3) to 
attract the procedural safeguard of that sub- 
section, and that action of the Government 
is, therefore, lawful and valid and no excep- 
tion can be taken to the impugned order of 
removal. E 


8. The history of the municipal legis- 
lation in the State is a story of experiment 
and exercise in self-government in civic ad- 
ministration. The first two Acts, viz., the 
Bengal Municipal Consolidation Act, 1876 
and the Bengal Municipal Act, 1884, the 
provisions whereof were made applicable in 
Assam, were repealed by the Assam Muni- 
cipal Act, 1923, as the earlier two Acts were 
“in some respects antiquated, inadequate and 
unsuited to the conditions’ of the Province”. 
This Act after going through several amend- 
ments was again repealed by the Assam 
Municipal Act, 1956 (Act XV of 1957), 
which came into -force on Ist November, 
1957. This Act was also amended several 
times, lastly by the Assam Municipal Amend- 
ment Act (Act II of 1966), so far as inform- 
ed. The Act is a self-contained code for 
municipal administration with 337 sections, 
with power to make rules, bye-laws and 
subsidiary rules. We will only notice the 
scheme of the Act revealed from the provi- 
sions of the law with particular reference to 
the position and status of the Chairman, who 
alone is concerned in this application. 


9. The preambles of all the Acts 
commencing from 1923 consistently recite 
“whereas it is expedient to make better pro- 
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vision for the organisation and administra- 
tion of municipalities in Assam”. Law fram- 
ed by the legislature, therefore, is a conti- 
nuous endeavour in betterment. What was 
at an earlier time unsuited, inadequate ov 
inconvenient or even archaic was everytime 
sought to be improved and bettered by legis- 
lative process. What is then the real object 
of a municipal law? Inter alia, briefly, it 
seeks to educate the people to administer the 
local affairs themselves so that the citizens 
deserve entrustment of duties and responsibi- 
lities of such duties for administering the af- 
fairs of the Municipal Board, consisting of 
Commissioners with a Chairman and a Vice- 

irman constituted for a municipality. 
Without delving into antiquity, a reference to 
Section 10 of the Act discloses that “there 
shall be established for each municipality a 
body of Commissioners designated as the 
Municipal Board having authority over the 
municipality. Such a Board shall be a body 
corporate by the name of the Municipal 
Broad of having perpetual succession 
and a common seal, and by that name shall 
sue and be sued.” The number of Commis- 


Saeaseces 


` sioners are determined by the Government 


under Section 11 and they may be elected 
in accordance with a procedure laid down 
under the Act. The Commissoiners may be 
also appointed by the Government and in 
the present case the members of the Rangiya 
Municipality, on its first constitution, emerg- 
ing out of the earlier Town Committee, were 
appointed by the State Government under 
Section 24 .of the Act, ‘which provides fon 
such appointment “until the general election 
is held”. 

Under Section 33, the State Government 
has included the Rangiya Municipality in 
the First Schedule of the Act and thereupon 
the Government appointed the petitioner as 
the Chairman, as noted earlier. There is no 
difference in duties and responsibilities of a 
Chairman elected or appointed. Section 37 
provides for the powers of Chairman in wide 
and general terms and he “shall, for the 
transaction of the business connected with 
this Act, or for the purpose of making any 
order authorised thereby, exercise all the 
powers vested by this Act in the Board”. 
By the provisos to Section 37, the Chairman 
shall not exercise certain powers and parti- 
cularly by the second proviso, he “shall not 
act in opposition to, or in contravention of, 
any order of the Board at a meeting, on 
exercise any power which is directed to be 
exercised by the Board at a meeting”. The 
Act, in a pragmatic manner, makes distinc- 
tion between the powers of the Board and 
those of the Board at 2 meeting. Generally 
speaking, for innumerable purposes of the 
Act and for effective municipal administra- 
tion the Chairman acts for the Board as 
provided under the law. From the earliest 
legislation, the law describes the “status and 
tenure of office of the Chairman and Vice- 
Chairman” (Section 34). It has also provid- 
ed for removal of Chairman and Vice-Chair- 
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man (Section 28) as it has provided for their 
appointment or election (Section 33). It will 
be appropriate to quote here Sections 28 and 
34 of the Act. 

“28. (1) The State Government may at 
amy time remove a Chairman appointed by 


it. 

(2) An elected Chairman or Vice-Chair- 
man may be removed from his office by a 
resolution of the Board in favour of which 
not less than half of the whole number of 
Commissioners shall have given their votes 
at a meeting specially convened for the pur- 
pose. 

(3) The State Government after giving 
an opportunity to explain, may remove the 
Chairman or Vice-Chairman from his office 
if he is persistently omitting or refusing to 
carry out or disobeying the provisions of this 
Act and the rules thereunder or any Jawful 
orders issued thereunder or he becomes in- 
canable of so acting or is declared insolvent 
or is convicted by a Criminal Court for any 
Offence involving moral turpitude.” 


“34. (1) Notwithstanding anything con- 
tained in Section 11, every Chairman op 
Vice-Chairman appointed under the preced- 
ing section, if not already a Commissioner 
of the Municipal Board of which he shall 
have been appointed Chairman or Vice-Chair- 
man, shall from the date of appointment, 
during the term of his office, enjoy subject 
to the provisions of Section 45 all the rights 
and privileges and be subject to all liabilities 
and disabilities of a Commissioner of the 
Muirapal Board to which such appointment 
relates. 


(2) Except as otherwise provided in this 
‘Act, every Chairman and every Vice-Chair- 
man whether appointed or elected, shall hold 
office from the date of his appointment op 
election, to the date of the election or ap- 
pointment of the Chairman of the Board 
after the next general election, including the 
former but excluding the latter of these dates, 
and shall be eligible for re-appointment op 
re-election.” 


Under Section 35, the Chairman ceases 
to hold office when he ceases for any reason 
whatever to be a Chairman. By Section 40, 
the Board may grant leave of absence to its 
Chairman or Vice-Chairman for a period not 
exceeding three months in any one year and 
if the Chairman or the Vice-Chairman over- 
stays his leave, he shall be deemed to have 
vacated his office and the acting Chairman 
or Vice-Chairman, as the case may be, shall 
continue to act for him till the vacancy has 
been filled up by appointment or by a fresh 
election at the next meeting of the Board. 
Section 41 provides for filling up of casual 
vacancies of Chairman and Vice-Chairman, 
when the vacancy is caused by resignation, 
removal, death or absence on leave and the 
person appointed or elected shall fill such 
vacancy for the unexpired portion of the 
term for which such Chairman or Vice-Chair- 
man would otherwise have continued in 
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office. Both under Section 33 (2) and under 
Section 41 (1), both as amended by the 
Assam Municipal (Amendment) Act I of 
1966, the election of the Chairman “shall be 
subject to the approval of the State Govern- 
ment, but pending such approval the person 
elected shall be competent to discharge the 
duties of the Chairman”. 

10. The above provisions go to clear- 
ly emphasise the status and position of a 
Chairman, be he elected or appointed. While 
a Chairman may be appointed in a given 
case by the Government the Chairman, who 
is elected, has also to await the approval of 
the Government. Although in the 1923 Act, 
mention is made of a salaried’ Chairman of 
Vice-Chairman and he was entitled to receive 
such allowances as the Board may think fit 
(Section 32 of the 1923 Act), in the present 
Act, if the Board thinks fit he can receive 
only conveyance allowance and is debarred 
from receiving any salary or remuneration 
for services rendered by him and no Com- 
missioner is allowed to receive any salary op 
remuneration for the services rendered by 

im in any capacity whatsoever, except tra- 
velling allowance. (Section 42). It is, there- 
fore, clear that a Chairman who offers his 
services, whether he is appointed or elected, 
holds a very responsibfe office of respect 
and is expected to dedicate his service to the 
service of the people amongst whom he fives. 
Tt has also to be assumed that the Govern- 
ment, when it appoints a Chairman, pays 
due regard to the reputation, ability, integrity 
and devotion of the person selected to be 
the Chairman of the Board. Any decent 
man is not expected to canvass for such ap- 
pointments. We will, therefore, have to con- 
sider the question of removal of a Chairman 
in the context of his status and tenure un- 
equivocally laid down under the Act. 

li. It is understandable that removal 
of a Chairman, be he appointed or elected, 
may be for just cause, to mention only few 
of the grounds described in Settion 28 (3). 
These grounds by themselves may not be 
exhaustive and therefore Section 28 (1) may 
be called in aid when some other cogent rea- 
sons are disclosed for taking action against 
the Chairman. It is difficult to hold that 
Section 28 (1) may be invoked by the Gov- 
ernment without rhyme or reason, say fon 
the colour of the eyes of the Chairman os 
that he has a flat nose. In the entire scheme 
of the provisions of the Act and of Sec- 
fion 28 (1), such an intention cannot be at- 
tributed to the legislature in engrafting Sec- 
fion 28 (1). Although, therefore, the Gov- 
ermment may at any time remove a Chair- 
man appointed by it, it can only remove him 
for an appropriate cause and it necessarily 
follows that he should be given a reasonable 
opportunity to meet any allegations which 
have prompted such a severe action as remo- 
val from a public office held by him under 
a statute with a definite tenure attached to 
the same under the law. The tenure of the 
office described in Section 34 (2) is reiterated 
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and emphasised under Section 41 (1) refer- 
ring to “the unexpired portion of the term 
for which such Chairman would 
otherwise have continued in office.........” 
_|Section 28 (1) thus interpreted ‘may be free 
from any possible constitutional objection on 
the score of Article 14 of the Constitution. 
‘1Since, however, it is admitted that no notice 
to show cause has been given by the Govern- 
ment before the impugned action, the order 
-lof removal is bad on that score. The rules 
‘lof natural justice have not been dispensed 
with expressly in the Act nor is it possible 
for us to hold that these are so done by 
necessary implication. 

12. Mr. Chaudhuri wanted to argue 
that Section 28 (1) is unconstitutional and 
violative of Article 14, which we, however, 
did not allow him to do in view of the fact 


that the point was not taken in the applica- 


tion. He, however, drew our attention to a 
decision of the Supreme Court reported in 
AIR 1965 SC 1518 (Ram Dial v. State of 
Punjab), where their Lordships struck down 
Section 14 (e) of the Punjab Municipalities 
Act as violative of Article 14 of the Con- 
stitution and observed as follows: — 


“In the present case, however, S. 16 (1) 
which deals with removal of a member for 
reasons given in cls. (a) to (g) is completely 
covered by Section 14 (e) which deals with 
vacation of a seat in the public interest, and 
it is open to the State Government either to 
proceed under one provision or the other 
for exactly the same reasons. One of the 
provisions provides for notice and hearing 
while the other does not and is, therefore, 
more drastic and arbitrary. In these circum- 
stances there is in our opinion a clear dis- 
crimination in view of Article 14 ...... tts 


13. There is another strong reason 
why the order should be set aside. We have 
found that the Government has taken ac- 
tion against the petitioner on the complaint 
of the Deputy Commissioner and the six 
Commissioners to the effect that the peti- 
tioner lost confidence of the majority of the 
members and was reported to have defal- 
cated the “Board’s huge money”. These are 
serious allegations against a Chairman, be he 
appointed or elected, and if action is admit- 
tedly taken on such allegations, it is only 
fair and consistent with the rules of natural 
justice which would apply even if it be an 
administrative action to afford the petitioner 
a reasonable opportunity to meet these al- 
legations. The form of the order, which is in' 
terms of Section 28 (1), is not therefore deci- 
sive of the matter. Besides, appointment and 
tenure of a Chairman for a fixed term as 
envisaged under the Act cannot be durante 
bene placito (during good pleasure) and in 
that context removal may well be equated 
‘with dismissal as these two words have come 
to acquire a technical meaning and cannot 
be said to be unknown to the legislature. 
Removal, therefore, beyond doubt, connotes 
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slur or stigma on the reputation of the. pub- 
lic functionary. We are fortified in this view 
by the following observations of the Sup- 
reme Court in Shyamlal v. State of U. P. 
AIR 1954 SC 369 at p. 374: 


“There can be no doubt that removal 
— I am using the term synonymously 
with dismissal — generally implies that 
the officer is regarded as in some manner 
blameworthy or deficient, that is to say, that 
he has been guilty of some misconduct or is 
lacking in ability or capacity or the will to 
discharge his duties as he should do. The 
action of removal taken against him in such 
circumstances is thus founded and justified 
on some ground personal to the officer. Such 
grounds, therefore, involve the levelling of 
some imputation or charge against the officer 
which may conceivably be controverted on 
explained by the officer.” (Para 17). 


Whe order, therefore, clearly affects the right 


of the Chairman to continue in office for a 
specified term laid down under the law and 
is visited with evil consequences. In that 
view of the matter as well the order is vitiat- 
ed for non-compliance with the rules of natu- 
ral justice and is invalid. 

14. In the result, the impugned order 
of removal of the petitioner is quashed and 
the first three respondents are directed to for- 
bear from giving effect to the same. The 
application is allowed with costs, which we 
assess at Rs. 200/- to be paid equally by the 
Government and the 4th respondent. The 
Rule is made absolute. 


M. C. PATHAK, J.:— 15. I agree. 
Application allowed. 


etait 
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Raja Ram Soni, Defendant-Appellant v. 
Krishna Prasad Singh, Plaintiff-Respondent. 
Second Appeal No. 117 of 1972, D/- 
25-8-1972 against judgment and decree of 
R. Hussain, Asst. Dist. J., Jorhat D/- 8-2- 

1972 and 10-2-1972 respectively. i 
Index Note: — (A) Transfer of Property 
Act (1832), Section 106 — Notice to quit 
under Section 106 is not to be interpreted in 
a way to find fault with it, but im a way to 
ascertaim whether or not the tenant has under- 

stood it. ATR 1918 PC 102, Relied on. 
@ara 6) 
Index Note: — (B) Civil P. C. (1908), 
Order 20, Rule 12 (e) — A preliminary en- 
iry into mesne profits from the institution 
of suit till the recovery of possession of pro- 
perty is contemplated umder clause (c) to 
R. 12 of Q. 20. Hence, immediate passing of 
a decree for future compensatién without 
such enquiry does not fall within the ambit 
of the clause. AIR 1964 Assam 102, Relied 
on. (Paras 8, 9) 
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Cases Referred: Chronological Paras 
ATR 1964 Assam 102 = ILR 16 Assam 
1, Surajmal Jain v. Kanaklata 
AIR 1918 PC 102 = 45 Ind App. 
222, Harihar Banerjee v. Ramshashi 
Roy 

J. P. Bhattacharjee and S. N. Medhi, for 
Appellant; B. C. Barua, M. K. Bhattacharjee, 
for Respondent. 

JUDGMENT:— This second appeal by 
the defendant is directed against a decree for 
eviction and arrear of rent and compensa- 
tion passed by the Assistant District Judge, 
Jorhat, in Title Appeal No. 25 of 1970. The 
plaintiff's suit was for ejectment of defen- 
dant from holding No. 149 comprising two 
rooms in the Sibsagar Municipality and also 
for arrear of rent of Rs. 114/- for September 
and October, 1968. 


2. The defendant has filed a written 
statement and contested the suit. He pleads 
that he is a monthly tenant of the plaintiff 
in respect of the said holding at a monthly 
tent of Rs. 57/-. His defence is that as the 
plaintiff does not require the house bona fide, 
he is protected from eviction under the pro- 
visions of the Assam Urban Areas Rent 
Control Act. 


3. The learned Munsiff framed as 
many as 7 issues and after trial decreed the 
suit for ejectment, arrear of rent with cost 
and also decreed future compensation. On 
appeal the judgment and decree of the Mun- 
sif were upheld by the Assistant District 
Judge. Hence this appeal. 


4, Only two points have been urged 
before me by learned counsel for the ap- 
pellant. His first contention is that the no- 
tice of eviction (Ext. 7) is not valid in law 
and he draws my attention to the last para 
of the notice which is as follows: 


“Accordingly, I serve this notice upon 
you determining the tenancy on 31-10-68 or 
on any day within that date, when accord- 
ing to you, the tenancy ends and ask you to 
give vacant possession of the rooms with its 
compound on the ist day of November, 1968, 
failing which my client will file a suit for 
your eviction and that at your risk and res- 
ponsibility.” 

Learned Counsel finds fault with the portion 
“or on any date within that date, when ac- 
cording to you, the tenancy ends”. His sub- 
mission is that the plaintiff ought to have 
come with a definite case with regard to the 
month of tenancy and ought to have ter- 
minated the tenancy according to that month. 


5, There is no doubt that according 
to the plaintiff the tenancy was according to 
the Gregorian calendar and that the house 
was for residential purpose and therefore he 
terminated the tenancy by a 15 days’ notice 
at the end of the English calendar month, 
namely, October, 1968. He, however, gave 
an option to the defendant to vacate it ear- 
lier on a date on which, according to 
the latter, the tenancy ended. In the writ- 
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ten statement the defendant has not stated 
that the tenancy was not according to the 
Gregorian Calendar or that it did not end 
with the end of a month according to the 
said Calendar month. The learned Munsif 
found that the tenancy was terminated by a 
valid notice of ejectment. The learned As- 
sistant District Judge has considered Ext. 7 
and has found that when the plaintiff gave 
evidence on oath in Court stating that the 
tenancy was according to English month and 
that it was terminated by notice Ext. 7, and 
the defendant chose not to examine himself 
and deny the plaintiff’s evidence, the plain- 
tiffs evidence remained unrebutted. The 
learned Judge ultimately came to the finding 
that it was clear that the defendant was given 
clear 15 days’ notice of eviction. 


6. The purpose of a notice under Sec- 
tion 106 of the Transfer of Property Act is 
to terminate a tenancy by six months’ notice 
expiring with the end of a year of tenancy 
if the purpose of the tenancy was agricul- 
tural or manufacturing, or by 15 days’ notice 
expiring with the end of the month of the 
tenancy, if the tenancy was from month to 
month and for any purpose other than agri- 
cultural or manufacturing. The notice should 
not be interpreted in a way to find fault 
with it, but only in a way to ascertain whe- 
ther the defendant understood it. The Privy 
Council in the case of Harihar Banerjee v. 
Ramshashi Roy, AIR 1918 PC 102, has held: 


“The principles governing the construc- 
tion of a notice to quit laid down by Eng- 
lish cases are equally applicable to cases aris- 
ing in India and they establish that notices 
to quit, though not strictly accurate or con- 
sistent in the statements embodied in them, 
may still be good and effective in law; the 
test of their sufficiency is not what they would 
mean to a stranger ignorant of all the facts 
and circumstances touching the holding to 
which they purport to refer, but what they 
would mean to tenants presumably conver- 
sant with all those facts and circumstances; 
and further, they are to be construed not 
with a desire to find fault in them which 
would render them defective but to be con- 
strued ut res magis valeat quam per eat.” 


7. When the defendant received the 
notice, Ext. 7 terminating the tenancy on 
31-10-68 it was his duty eitber by a reply to 
it or by allegations made in the written state- 
ment supported by evidence that the tenancy 
did not end with the end of an English 
month but on some other date. When he 
chose not to do so and not even to examine 
himself to deny the evidence of the plaintiff 
in this regard, he cannot now complain that 
the notice was not in accordance with law. 


8. The second submission of learned 
counsel is that the decree for future compen- 
sation is illegal. The learned Munsif dec- 
reed future compensation at the rate of 
Rs. 57/- per month from November, 1968, 
till the date of delivery of possession of the 
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house to the plaintiff. A decree of future 
gent for mesne profits may be passed under 
Order 20, Rule 12 of the Code of Civil Pro- 
cedure, the material portion of which may 
be quoted: i 

i “(1) Where a suit is for the recovery of 
possession of immovable property and for 
rent or mesne profits, the Court may pass a 
decree— 


(c) directing an inquiry as to rent of 


assano ooaess eooces sever 


mesne profits from the institution of the suit - 
uae 


(i) the delivery of possession to the dec- 
ree-holder, 

GD the relinquishment of possession by 
the judgment-debtor with notice to the dec- 
ree-holder through the Court, or 

Gii) the expiration of three years from 
the date of the decree, whichever event first 
occurs. . 

(2) Where an inquiry is directed under 

clause (b) or clause (c), a final decree in res- 
pect of the rent or mesne profits shall be 
passed in accordance with the result of such 
enquiry.” 
Order 20, Rule 12 (c) does not contemplate 
immediate passing of a decree for future 
compensation from the institution of the suit 
till the delivery of possession to the decree- 
holder. It only contemplates an enquiry into 
the matter and the decree may be passed 
only at a subsequent stage. This provision 
-was examined in a Bench decision of this 
Court in the case of Surajmal Jain v. Kanak- 
lata, ILR 16 Assam 1 = (AIR 1964 Assam 
102). The Court has held: 


“The reading of these orders and rules 
(Order 20, Rule 12) shows that the plaintiff 
cannot be given a decree for compensation 
for wrongful possession after the period of 
the suit till the recovery of possession at the 
rate of Rs. 200/- per month. If the Court 
desire that an enquiry should be made as to 
the rent or mesne profits from the institu- 
tion of the suit till the delivery of posses- 
sion, a preliminary decree has to be passed to 
that effect and a final decree in respect of 
the rent or mesne profit is to be passed in 
accordance with the result of such inquiry. 
The decree thus in so far as it orders the 
payment of rent at the rate of Rs. 200/- per 
month from the date of the suit till the date 
of the possession, cannot stand.” 


9. This decision covers the present 
case. In the instant case the learned Munsiff 
did. not order any enquiry but forthwith 
decreed future compensation at the rate of 
Rs. 57/- per month from the date of the suit 
till the date of recovery of possession.’ The 
decree for future compensation is unsustain- 
able. The decree passed by the Munsiff was 


upheld by the learned Assistant District 
Judge. 
10. - In the result the decree for future 


compensation at the rate of Rs. 57/- per 
month from November, 1968, till the date of 
, delivery of possession of the house to the 
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plaintiff, is set aside, With this modification 
in the decree, the appeal is dismissed. In 
the circumstances of the case I leave the par- 
ties to bear their own costs. 


Order accordingly. 
2S 
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P. K. GOSWAMI, C. J. AND 
M. C. PATHAK, J. 
Naren Das, Petitioner v. The Gauhati 
University and others, Respondents. 
“oo Rule No. 351 of 1972, DJ- 25-8- 


Index Note:—({A) Constitution of India, 
Arf. 226 — Domestic inquiry — Debarring 
student from appearing at examination for 
mal-practice — Observation of principles of 


matural justice is mecessary. 


Brief Note:— (A) It is well settled that 
in an inquiry for use of unfair means 
against a University student resulting in penal 
consequences affecting his future career as 
a student, the principles of natural justice 
have to be observed. The basic minimum 
of such rules is that the student should have 
an opportunity to know what the charges 
or allegations are against him on which the 
University wants to take action. If the alle- 
gations are denied the student should have 
an opportunity to cross-examine witnesses 
against him and also to produce evidenca 
in rebuttal if he so desires and also to make 
oral submission if he chooses. 

Where in violence of this basic mini- 
mum, an order debarring a student from 
appearing at future examination is passed 
on grounds extraneous to and other than 
those mentioned in show-cause notice, the 
order is bad in law and has to be quashed. 

(Paras 6, 7) 

B. K. Goswami, for Petitioner; G. K. 
Talukdar, Sr. Govt. Advocate, for Respon- 
dents. 


GOSWAMI, C. J.:— This application 
under Article 226 of the Constitution is 
directed against an order passed by the 
Executive Council of the Gauhati Univer- 
sity (briefly ‘the University’) debarring tha 
petitioner from appearing in any University 
examination until 1974. , 

2. The petitioner appeared in the 
B.A. Part II examination, 1971, of the Uni- 
versity from the North Gauhati College, 
The examination commenced on 10th May, 
1971 with English Paper If. He sat fop 
History Paper IE on 17th May, 1971: and 
for History Paper TIT on 18th May, 1971. 
The next two papers, Political Scienca 
Papers If and III, were taken on 20th May, 
1971 and 21st May, 1971 respectively. The 
petitioner appeared in all the papers. When 
the results of the aforesaid examination 
were declared on 8th August, 1971, the 
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petitioner’s result was withheld and the 
same was noted as such against his Roll 
No. 2109. The petitioner then requested 
the University to announce his result. The 
University, however, on 17th August, 1971 
asked him to show cause and informed him 
as follows: 

“Your result has been kept withheld 
on a confidential report that you had insert- 
ed answers written from outside in History 
Paper II at the above examination. 


You are to show cause why you will 
not be liable for appropriate action for the 
above charges. Any explanation you may 
like to offer may be submitted on or before 
6th September, 1971.” 


3. The petitioner, on 19th August, 
1971, denied the allegations completely and 
requested the University to furnish him with 
the copies of the following documents in 
order to meet the charge made against him. 

“(a) Any report or complaint, if any, 
from any quarter alleging that answers writ- 
ten from outside were inserted. 

(b) Any order passed by the Controllen 
or any authority on the report/complaint, as 
stated in sub-para (a) above. 

(c) Order for the withholding of my 
result, passed by the Controller or any other 
authority.” ; 

He further submitted in his explanation as 
follows: 

“I intend to inspect my answer script 
for History (Paper ID. - The inspection is 
very essential in order to ascertain as to 
whether there is any tampering with the 
scripts which I submitted. The answer 
scripts may be shown to me for inspection 
in presence of some officer of the Univer- 
sity and I may be allowed to take relevant 
notes of the answer scripts.” 

He further added that without copies of the 
above documents and without inspection of 
the answer scripts of History Paper I, it 
was not possible for him “to say anything 
more beyond denying the allegations”. He 
reserved his right to submit further explana- 
tion after receipt of the documents and 


after inspection of the answer script. He 
concluded his explanation as follows: 

“So it is prayed that the allegation 
against me may be dropped as (sic) my 
result may be published. If however the 


University does not decide to drop the alle- 
gation, then I may be furnished with the 
copies of the documents mentioned in para 
(4) above and I may be allowed to inspect 
the answer script and to take note of the 
same, f 

I further pray that I want to be beard 
in person and I shall cross-examine the wit- 
nesses, if any, who may give evidence 
against me.” 

4. The Registrar, in the counter- 
ane before this Court, stated as fol- 
ows: 

RE I beg to state that on examination 
of the petitioners answer script in History 
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Paper II, the examiner of the paper Prof. 
Arun Barua, Head of the Department of 
History, Cotton College, found the answers 
to questions Nos. 2 and 7 highly doubtful 
and to have been supplied from outside, 
Accordingly the examiner passed the follow- 
ing remark in the answer script 


“Answer to Questions Nos. 2 and 7 are 

highly -doubtful. Those might have been 
supplied from outside.” 
The matter was thoroughly checked up by 
the Head Examiner Dr. H. K. Barpujari, 
Professor and Head of the Department of 
History, Gauhati University and he was 
satisfied that the answers to the said ques- 
tions were written outside and subsequently 
pinned up in the answer script. The Head 
Examiner passed the following remark 

“I endorse the views of the Examiner.” 
The matter was then taken up by the Zonal 
Officer Dr. Narahari Das, Professor and 
Head of the Department of Agri-Botany, 
Gauhati University who also being satisfied 
with the views, referred the matter to thea 
Controller of Examination with following 
note 

“Forwarded to the Controller 
minations for necessary actions”. 
The Controller of Examination scrutinised 
the matter thoroughly and found that the 
petitioner subsequently inserted and pinned 
up the 4 leaves in the answer script which 
contained the answers to Questions Nos. 2 
and 7. 

The Controller thereafter examined the 
other 2 answer scripts of the petitioner viz., 
the History Paper MI and Political Science 
Paper HI and found that in those 2 answep 
scripts also he subsequently inserted papers 
containing answers to questions. In History 
Paper IH also he inserted 4 leaves contain- 
ing answers to Questions Nos. 10 and 9. In 
Political Science Paper TI the petitioner in- 
serted 4 leaves containing answers to Ques- 
tions No. 1 and No. 8. All these answers 
subsequently inserted were found to be writ- 
ten at different sitting ie. not in the sitting 
in the examination hall. In some of the 
writing ink was also found to be different. 
The Controller of Examination being fully 
satisfied that the petitioner adopted unfais 
means in the examination referred the mat- 
ter to the scrutiny committee, a standing 
committee appointed. by the Executive Coun- 
cil to scrutinise and report all cases of un- 
fair means to the Executive Council 


of Exa- 


The Scrutiny Committee examined the whole 
matter very closely and found that the case 
of inserting written answers from outside as 
established......... id 

5. It will appear that the petitioner 
was asked to show cause only with regard 
to one charge, viz., “that you had inserted 
answers written from outside in History 
Paper II”. It is fairly admitted by the Re- 
gistrar in his counter-affidavit in this case 
that some facts were also considered against 
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the petitioner with regard to which, wa 
find, he was not given any opportunity to 
show cause. Although the charge was with 
reference to History Paper II, the University 
took into consideration matters relating to 
History Paper DUE and Political Science 
Paper IM, about which the petitioner had 
no inkling. It is, therefore, clear that the 
order was based on certain allegations which 
were not the subject-matter of the charge 
and with regard to which the petitioner had 
no reasonable opportunity to submit his ex- 
planation. 

6. It is well settled that in an en- 
quiry of this nature resulting in penal con- 
sequences affecting the future career of a 
student, the principles of natural justice 
have to be observed. The basic minimum 
of such rules is that the student should have 
an opportunity to know what the charges or 
allegations are against him, on which the 
University wants to take action. He should 
have an opportunity to submit his explana- 
tion with regard to such allegations. If the 
allegations are denied,’ there should be a 
proper enquiry, giving the student an oppor- 
tunity to know the evidence that is led 
against him, and if he wants to cross-exa- 
mine any witness supporting the allegations, 
he should have the opportunity to do so. 


He should also have an opportunity to pro- . 


duce his evidence to rebut the charge, if 
he so desires. If the student wants to make 
any oral submission during the enquiry, he 
should also have the opportunity to do so. 
The order ultimately passed, if adverse, 
should briefly contain the reasons for the 
same. e matter may be different when 
the allegations are admitted. The above is 
ordinarily the procedure which will meet 
the requirements of natural justice, if there 
be no specific rules on the subject. 


7. We find in this case that the peti- 
tioner was denied inspection of the answer 
script. He was not at all aware of what 
facts were taken into consideration against 
him, and it is made clear by the Registrar 
before the Court that some additional alle- 
gations were taken note of against the peti- 
tioner, besides those mentioned in the show 
cause notice. There is, therefore, clear vio- 
lation of the principles of natural justice in 
this case. The impugned order of the Uni- 
versity is, therefore, quashed and the res- 
pondents are directed to forbear from giv- 
ing effect to the same. 


8. As, however, the allegations 
against the petitioner are serious, this order 
will not prevent the University, if it so 
chooses, from taking appropriate action 
against him in accordance with the rules, 
if any, and in the light of the observations 
hereinabove. 

9. The application is allowed. We 
will make no order as to costs. 

M. C. PATHAK, J.:— 10. I agree. 

Application allowed. 


ss 
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Surendra Chandra Roy and another, 
Plaintiffs-Appellants v. Baikuntha Chandra 
Roy and another, Defendants-Respondents. 


Second Appeal No. 22 of 1970, DJ- 
23-8-1972, against order of B. Goswami, 
Dist. J., Cachar at Silchar, DJ- 21-8-1969. 


Index  Note:— Specific Relief Act 
(1963), S. 10 — Failure of the plaintiff to 
mention in the plaint willingness to perform 
his part of the contract disentitles him to 
claim decree for specific performance. (X- 
Ref:— Section 10. ` 

Brief Note:— Decree for specific per- 
formance of the contract cannot be granted 
to the plaintiff if he fails to allege in the 
plaint that he is willing since the agreement 
and is still willing at time of the filing of 
the suit to perform his part of the contract. 
AIR 1928 PC 208 and AIR 1967 SC 868 
and AIR 1968 SC 1355, Relied on. 


(Para 8) 
Cases Referred: Chronological Paras 
AIR 1968 SC 1355 = (1968) 3 SCR 
648, Prem Raj v. D. L. F. Housing 
and Construction (Pvt.) Ltd. 
AIR 1967 SC 868 = (1967) 1 SCR 

227, Gomathinayagam Pillai v. 

Palaniswami Nadar 
AIR 1928 PC 208 = 55 Ind App 360, 

Ardeshir H. Mama v. Flora Sassoon 8 

N. M. Lahiri, M. A. Laskar and A. K. 
Laskar, for Appellants; J. P. Bhattacharjee, 
D. C. Goswami, J. Mazumdar, for Respon- 
dents. 

_ JUDGMENT :— This appeal by the 
plaintiffs is directed against the judgment 
and decree passed by the District Judge, 
Cachar, and arises out of a suit for speci- 
fic performance of an agreement for sale 
of immovable property. The plaintiff’s case 
in brief is that they were tenants under 
defendant No. 1 in respect of the land in 
suit. Defendant No.1 by an agreement 
dated 25-6-65 agreed to sell the land and the 
houses thereon to the plaintiffs for Rupees 
4,500.00 and received a sum of Rs. 500.00 
as advance. Subsequently defendant No. 1 
declined to sell the land to the plaintiffs, 
but sold it to defendant No. 2 at Rupees 
7,000.00. The plaintiffs therefore have filed 
this suit for specific - performance of the 
aforesaid agreement. f 

2. Defendant No. 1 bas filed a writ- 
ten statement. He admits the execution of 
Ext. 1° but his case is that after the first 
agreement to sell the land for Rs. 4,500.00 
had failed, he returned the advance money 
of Rs. 500.00 to the plaintiffs and he re- 
ceived no advance under Ext. 1. In sub- 
stance his plea is that the plaintiffs failed to 
perform their part of the agreement and 
failed to pay him the agreed amount of 
Rs. 7,000.00 in time to the defendant No. 1 
and therefore he sold the land to defen- 
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dant No. 2 for Rs. 7,000.00. The defen- 
dant No. 2 also has filed a written statement 
and contested the suit. His plea is that he 
is a bona fide purchaser for valuable consi- 
deration without notice of any agreement 
between the plaintiffs and defendant No. 1. 


3. The learned Assistant District 
Judge framed a large number of issues, and 
after trial decreed the plaintiffs’ suit. De- 
fendants Nos. 1 and 2 filed two separate 
appeals before the District Judge, who, by 
a common judgment, set aside the judgment 
and decree of the Assistant District Judge 
and dismissed the plaintiffs’ suit. Hence this 
appeal by the plaintiffs. 

4. The only point to be decided in 
this case is whether the plaintiffs are entitled 
to get a decree for specific performance of 
the agreement as per Ext. 1, the material 
portion of which is as follows:— 


“As you (plaintiffs) are in these houses 
as my tenants and as you have been carry- 
ing on your respective business in those 
houses, for your future security, I hereby 
promise that if I be in need of selling these 
houses and the leasehold land in future and 
if you agree to purchase these on the then 
prevailing market price, I shall be debarred 
from selling these to anybody else.” 
Defendant No. 1 issued a notice Ext. 2 on 
10-3-66 to the plaintiffs stating that he has 
decided to sell the property, and the price 
of the land has been settled at Rs. 7,000.00 
and, in terms of the agreement dated 25-6-63 
(ie. Ext. 1), he was ready to sell the pro- 
perty to the plaintiffs; if they were willing 
to purchase the same at the said price, they 
should come to the office of the Sub-Regis- 
trar at Katlichherra on 17-3-66 with money. 
fn case they did not turn up on that day 
with money he would be at liberty to sel 
the same to others. On receipt of the said 
notice the plaintiffs sent a reply, Ext. 3, 
which was received by defendant No. 1 on 
15-3-66. In the reply, the plaintiffs stated 
that they were agreeable to purchase the 
property in terms of the agreement and they 
asked the defendant No. 1 to collect the 
leading men of the bazar for settling the 
market price and intimate the same to the 
plaintiffs, and fix a date for the sale of the 
land, so that they might be present there. 

5. After consideration of the evi- 
dence on record the learned District Judge 
finds that the plaintiffs’ reply as per Ext. 3 
amounts to a refusal on their part to pur- 
chase the property at Rs. 7,000.00. He fur- 
ther finds that there is no stipulation in Ext. 
1 that the market price of the land would 
be settled by the leading men of the bazar. 
After receipt of the plaintiffs’ reply Ext. 3, 
the learned District Judge holds, defendant 
No. 1 was justified in selling the property 
to defendant No. 2. 


6. The learned District Judge also 
finds that the plaintiffs’ claim that defendant 
No. 1 was to sell the land at Rs. 5,000.00 
is false on two other grounds: (1) the plain- 


Surendra Chandra v. B. C. Roy (B. Islam J.} 


S 


A.I. R. 


tiffs say that on 16-3-66 the defendants came 
to Katlichherra bazar where in the Phar- 
macy of plaintiff No. 1, defendant No. i 
agreed at the intervention of the leading 
men of the bazar to sell the land at Rupees 
5,000.00 and that the sale deed would be 
executed on 17-3-66. Plaintiffs further alleg- 
ed that in pursuance of that agreement they 
came to Katlichherra on 17-3-66, ready with 
money to the Office of the Sub-Registrar 
but defendant No. 1 did not turn up, where- 
upon the plaintiffs filed a petition Ext. 7 
before the Sub-Registrar on 17-3-66. It is 
nowhere stated in Ext. 7 that defendant 
No. 1 promised to sell the property to the 
plaintiff at Rs. 5,000.00. On the contrary 
Ext. 7 shows that the plaintiffs came to the 
office of the Sub-Registrar with Rs. 7,000.00. 


(2) the learned District Judge refers 
to a memorandum which has been proved 
in the case as Ext. 6 dated 17-3-66 executed 
by the plaintiffs which document contains, 
inter alia, that they attended the office of 
the Sub-Registrar on 17-3-66 with an 
amount of Rs. 7,000.00 for the execution of 
the sale deed. The learned District Judge 
therefore holds that the plaintiffs’ story that 
the market price of the suit property was 
Hae at Rs. 5,000.00 on 16-3-66 was entirely 

se. 


7. Another factor shows that the 
plaintiffs did not know what the con- 
tract was and what amount of money they 
had to and did, offer to defendant No. í 
for the purchase of the land. In the plaint 
in para. 7 the plaintiffs stated that defen- 
dant No. 1 promised to sell the land to the 
plaintiffs and executed a deed and accepted 
Rs. 4,500.00 on taking Rs. 500.00 which 
had been already paid as an advance. So 
according to this averment the plaintiffs had 
to pay only Rs. 4,500.00 to the defendant 
on execution of the deed. But in paragraph 
13 (Ka) the plaintiffs pray for a decree fon 
the execution of a deed in their favour “on 
accepting Rs. 5,000.00 towards the price”. 
In the remarks at the end of the prayer, 
the plaintiffs state “if in the fair trial of the 
Court the value of that holding is fixed at 
more than Rs. 5,000.00 then the plaintiffs 
are ready to pay additional cost to get the 
a and will also pay the necessary court- 
ee.” 


8. It is contended by the respondeni 
that in a suit for specific performance the 
plaintiff is bound to plead and prove that 
he was willing and is still willing to perform 
his part of the contract. But the plaintiff: 
have not averred that they were willing. 
and were still willing at the time of the 
suit, to perform their part of the agree. 
ment. Reliance has been placed on AIR 
1928 PC 208, AIR 1967 SC 868 and (1968; 
3 SCR 648 = (AIR 1968 SC 1355). 

The Privy Council in the atoresaid deci- 
sion has held that in this regard the law ir 
India is the same as the law in England anc 
that, “Although so far as the Act is con 
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cerned, there is no express statement in a 
suit for specific performance the averment 
of readiness and willingness on the plaintiff's 
part upto the date of decree is necessary as 
it was always in England......... ”. Approve 
ing this decision of the Privy Council the 
Supreme Court in AIR 1967 SC 868 has 
held: 


Scand the respondent has claimed a de- 
cree for specific performance and it is for 
him to establish that he was since the date 
of the contract continuously ready and wil- 
ling to perform his part of the contract. If 
he fails to do so, his claim for specific per- 
formance must fail.” , 

In (1968) 3 SCR 648 = (AIR 1968 SC 
1355) the Supreme Court has held: 

“In a suit for specific performance the 
plaintiff should allege that he is ready and 
willing to perform his part of the contract.” 
In the instant case, the plaintiff has not 
alleged in his plaint that he was willing 
since the agreement and was still willing at 
the time of the filing of the suit that he 
was ready to perform his part of the con- 
tract. 


9. Learned counsel for the respon- 
dent (defendant No. 1) also submits that 
the agreement (Ext. 1) was not a concluded 
contract and as such it could not be speci- 
fically enforced. I do not think this point 
is available to him in this appeal. Defen- 
dant No. 1 did not take this plea in hbis 
Written statement. On the contrary, he pro- 
ceeded on the foot that the agreement was 
capable of being specifically enforced and 
in fact his case was that he was agreeable 
to perform his part of the agreement but 
it was the plaintiffs who failed to do so. 


10. In the result this appeal has no 
force and is dismissed. But in the circum- 
- stances of the case I leave the parties to 


bear their own costs. 
Appeal dismissed. 


A~ 
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shares the produce of the Jand whick he 
cultivates with the owner without any inte- 
rest in the land having beem transferred to 

. him and hence he is not a tenant nor a 
lessee bat only a licencee and his rights are 
neither assignable nor heritable — (X-Ref:— 


IP/TP/F170/72/GNB 


B. Namasudrani v. Bimal Chandra (R. S. Bindra J.) 


` SC 758, Rel. on. 


[Pr. 1] Gau. 23 


T. P. Act, S. 105, Easements Act, S. 52). 
(1971) 1 SCC 276 and AIR 1919 Cal 264 
and AIR 1920 Cal 548, Rel. on; AIR 1969 
All 333, Ref. (Paras 6, 7, 8) 
Index Note:— (B) Interpretation of Sta- 
tutes — Only when the language of a parti- 
cular section is ambiguous or doubtful, the 
title and preamble of the Act may be con- 
sidered im interpreting it, but neither the 
title mor the preamble can be availed of to 
control the clear and unambiguous terms of 
a section. (ara 9) 
Index Note:— (C) Civil P. Ç. (1908), 
0. 6, R. 2 — Where im the plaintiffs suit 
for possession of the land om declaration of 
his title thereto, the defendant claimed to be 
occupancy tenant, he cannot, on his failur 
to establish his ocewpancy rights, claim, 
right of possession as Adhiar, AIR 1954 
@ara 11) 
Cases Referred: Chronological Paras 
(1971) 1 SCC 276 = (1971) 3 SCR 
319, Sohan Lal v. Laxmidas 
AIR 1969 All 333 = 1967 All LJ 944, 
Shivnath v. Ram Bharosey Lal 5 
AIR 1954 SC 758 = (1955) 2 SCR 
450, Sheodhari Rai v. Suraj Prasad 


Singh Ti 
AIR 1920 Cal 548 = 58 Ind Cas 859, 
Brahmamoyee v. Sheikh Mansur 5, 6 


AIR 1919 Cal 264 = 50 Ind Cas 285, 
Sheikh Pokhan y. Rajani Kamal 


P. Choudhary and K. L. Jain, for Ap- 
pellants; N. M. Dam and S. K. Hom Chou- 
dhary, for Respondent. 

JUDGMENT:— The land involved in 
this second appeal measures 2 Bighas, 8 
Kathas 8 Chataks and it forms the eastern 
part of dag No. 32 of Second R. S. Patta 

o. 9, Mouza Bishnupur, Pargana Barnai- 
pur, District Cachar. It was originally the 
ownership of Lakhindra Mohan Chakra- 
varty. According to the plaintiff-respondent, 
Bimal Chandra Chakravarty, he had pur- 
chased this land from Lakhindra Mohan 
Chakravarty on 6-1-53 by a registered deed 
marked Ext. 1. At that time, according to 
the case of the plaintiff, the land was in the 
possession of Guna Namasudra, the father 
of defendant No. 2 Gopendra Namasudra, 
on bhagi terms, and since no bhaginama 
had been executed by Guna Namasudra fop 
the year 1953-54 Lakhindra Mohan Chakra- 
varty secured the bhaginama Ext. 2 dated 
15-4-53, from him and made it over to the 
plaintiff. Guna Namasudra undertook to 
give 8 maunds of paddy respecting the year 
1953-54 and he actually delivered that much 
paddy to the plaintiff. Thereafter although 
no fresh bhaginama was executed by Guna 
Namasudra, he continued to deliver 8 
maunds of “chukti” paddy from year to 
year until his death sometime in February, 
1965. Immediately after the death of Guna 
Namasudra, the plaintiff pleaded, his son 
Gopendra Namasudra, the defendant No. 2, 
was asked to deliver possession to the plain- 
tiff, but he failed to do so. Instead, that 
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defendant in company with -the defendant 
No. 1 Bhagya Namasudrani, his aunt, de- 
molished the ridge (called ail in local dia- 
lect) separating the eastern land in dispute 
from the western part of dag No. 32 and 
made it a part of the latter land which had 
been purchased by them from  Lakhindra 
Mohan Chakravarty. That development left 
no alternative to the plaintiff but to file a 
suit for khas possession of the land on de- 
‘Claration of his title thereto. 


2. The suit was resisted by the two 
defendants who put in a joint written state- 
ment. Their defence in substance was that 
they held the land on jote rights under the 
owner Lakhindra Mohan Chakravarty and 
that by the date of the suit they had acquir- 
ed rights of occupancy therein. It was re- 
solutely denied that Guna Namasudra had 
ever possessed the land as an Adhiar either 
under the plaintiff or his predecessor. 


3. Although a number of issues were 
settled by the trial Court but the real con- 
test centred around the point whether Guna 
Namasudra had held the land as an Adhiar 
or as an occupancy tenant. The trial Court 
reached the conclusion that bhaginama Ext. 
2 was a genuine document executed by 
Guna Namasudra, that the latter had been 
in possession of the land firstly under La- 
khindra Mohan Chakravarty and subse- 
quently under the plaintiff as an Adhiar 
and that the defendants had failed to prove 
that they were in occupation of the land as 
occupancy tenants. In consequence of these 
findings the suit was decreed with costs in 
the manner prayed for. 


4. The defendants appeal in the 
Court of the Assistant District Judge proved 
abortive, he having affirmed the various 
finding of the Munsiff on which the latter 
had founded his decree and having held, 
in addition, that the rights of an Adhiar are 
not heritable. Having felt aggrieved, the 
defendants have come up in second appeal 
to this Court. 


5. During the course of arguments 
in this Court the appellant’s counsel seri- 
ously challenged the finding of the Assistant 
District Judge that the rights of an Adhiay 
are not heritable. The basic premise on 
which the appellant’s counsel rested his sub- 
mission that such rights are heritable was 
that those rights are identical with the ten- 
ancy rights and the tenancy rights are herit- 
able beyond dispute. The decision in Shiv- 
nath v. Ram Bharosey, AIR 1969 All 333, 
was cited to support the contention that the 


interest of a tenant is heritable. Sri Dam, 
who appeared for the _ plaintiff-respondent, 
did not join issue with Sri P. Choudhury, 


the appellant’s counsel, on the point that 
the tenancy rights are heritable, but he seri- 
ously contested the proposition that the 
tights of an Adhiar are identical with those 
of a tenant or that the Adhi rights are 
heritable. The parties’ counsel stated at the 
bar that the question whether or not Adhi- 
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ar’s rights are heritable is res integra. This 
statement appears to be correct in the sense 
that there is no decision of this High Court 
in that respect. But there are two decisions 
of the Calcutta High Court wherein it was 
held that burgadar is generally a servant 
who enters into a profit-sharing arrangement 
to cultivate the land, gives a share of the 
profits to the owner and keeps the remaindep 
as his remuneration and that unless the 
terms of the contract show an intention to 
create an interest in the land, he cannot 
arrogate for himself the status of a tenant. 
The authorities are reported in 50 Ind Cas 
285 = (AIR 1919 Cal 264), Sheikh Pokhan 
v. Rajani Kamal, and 58 Ind Cas 859 = 
(AIR 1920 Cal 548), Brahmamoyee v. 
Sheikh Mansur. According to the glossary 
appended to Mullah’s Transfer of Property 
Act, Sth Edn., burgadar means “A person 
who cultivates the land and gives a share 
of the profits to the owner. He is not ne- 
cessarily a lessee.” This description of the 
true nature of burgadar is based on the de- 
cision in Brahmamoyee’s case (supra). 

6. The expression “Adhbiar” is de- 
fined in Section 2 (1) of the Assam Adhiars 
Protection and Regulation Act, 1948, ` here- 
inafter called the Act, as under: 


_ “Adhiar” means a person who undes 
the system generally known, as Adhi (whe- 
ther Guchiadhi or Guti-adhi), barga, chukti, 
bhag or chukani cultivates the Jand of ano- 
ther person. on condition of delivering a 
share or quantity of the produce of such 
land to that person. 


This definition almost exactly corresponds 
with the definition of burgadar given in 
Brahmamoyee’s case, 58 Ind Cas 859 = 
(AIR 1920 Cal 548) and the word ‘barga’ 
used in defining Adhiar is clearly indicative 
of the conclusion that Adhiar and burgadar 
ate interchangeable terms. Therefore, the 
status and the rights of Adhiar appear to be 
identical with those of burgadar, and the 
corollary that follows is that an Adhiar has 
no right in the land cultivated by him, that 
he is not a tenant, and that his rights in the 
land terminate with his death. 


7. According to Section 105 of the 
Transfer of Property Act a lease of im- 
moveable property is a transfer of a right 
to enjoy such property in consideration of 
a price paid or promised, or of money, a 
share of crops,-service or any other thing of 
value, to be rendered periodically or on 
specified occasions to the transferor by the 
transferee. Whe transferor is called the les- 
sor and the transferee the lessee. It is not 
in dispute that the expression “tenant” bor- 
rowed from the English law corresponds 
with the expression “lessee” used in Section 
105 of the Transfer of Property Act. An 
essential feature of lease as defined in Sec- 
tion 105 is that there “is a transfer of a 
right to enjoy an immoveable property” by 
the lessor to the lessee. However, a plain 
reading of the definition of Adhiar will show 
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that no right in the land is transferred to 
the Adhiar by the owner of the property 
concerned. As such, the analogy of the 
rights enjoyed by the tenant would appeap 
clearly inappropriate to the rights of an 
Adhiar. The tenancy rights, speaking in 
general, are both heritable and assignable. 
As an instance, Section 18 of the Assam 
(Temporarily Settled Districts) Tenancy Act, 
1935, clearly provides that if a raiyat dies 
intestate in respect of a right of occupancy, 
that right shall, subject to any custom to 
the contrary, descend in the manner as other 
immoveable property. The defendants, it 
may be emphasised, had not pleaded in 
their written statement as an alternative 
case, that if Guna Namasudra was held to 
be an Adhiar and not an occupancy ten- 
ant, then his rights as an Adhiar had been 
inherited by his son Gopendra. If such 
fights were heritable either under the gene- 
ral principles of law or by custom, such a 
plea must have been taken by the defen- 
dants. Sri Choudhury did not rely on any 
custom in support of his submission that 
Adhiar rights are heritable and he, as dis- 
cussed already, based the proposition that 
such rights are heritable on the analogy of 
the tenancy rights. However, as discussed 
above, there is a basic and fundamental dif- 
ference between the rights enjoyed by a 
tenant and those vesting in Adhiars. There- 
fore the proposition propounded by Sri 
Choudhury cannot be sustained on the prin- 
one on which it was sought to be support- 
é i 

8. The rights of an Adbhiar, in rity 
opinion, are more akin to those of a licen- 
see rather than those enjoyed by a tenant. 
A licence is defined in Section 52 of the 
Windian Easements Act, 1882, as follows:— 

“Where one person grants to another 
or to a definite number of other persons a 
right to do, or continue to do, in or upon 
the immoveable property of the grantor, 
something which would, in the absence of 
such right be unlawful, and such right does 
not amount to an easement or an interest 
in the property, the right is called a license.” 
Obviously, a licence does not create any 
estate or interest in the property to which 
it relates unlike a lease. Section 56 of the 
Easements Act enacts that a licence is not 
assignable. The Supreme Court held in the 
case of Sohan Lal v. Laxmidas, (1971) 1 
SCC 276, that the crucial test for distinguish- 
ing a lease from licence is “whether the 
instrument is intended to create or not to 
create an interest in the property the subject 
matter of the agreement”, and that “If it is 
in fact intended to create an interest in the 
property, it is a lease”, and “If does not it 
is a licence”. The Supreme Court observ- 
ed further that in determining ‘whether an 
. agreement creates a lease or a licence, “the 
test of exclusive possession though not de- 
cisive is of significance.” Exclusiveness of 
possession indeed cannot be the determining 
factor in each case. A domestic servant 
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occupying a room in the house of his em- 
ployer would surely be a licensee and not 
a lessee if such occupation is in course of 
his employment and subservient to and ne- 
cessary for his service. Likewise, a lodger 
in a house, or an inmate of a boarding 
house, or a guest in an inn occupy the 
apartments at their disposal as licensees and 
not as tenants, though it may be that the 
lodger and the one putting up in an inn 
pay some money for use of the apart- 
ments. Like a burgadar, an Adhiar shares 
the produce of the land which he cultivates 
with the owner without any interest in the 
Jand having been transferred to him, and 
so I feel clear that he is not a tenant nor a 
lessee but only a licensee. As such, the 
Tights vesting in the Adhiar are neither as- 
signable nor heritable. Such rights conse- 
quently do not survive the demise of the 
Adhiar, and if he happens to assign them 
they shall stand terminated and the status 
of assignee would be that of a trespasser 
vis-a-vis the owner. 


9. Sri Choudhury invited this Court’s 
attention to the preamble of the Act to re- 
inforce his submission that an Adhiar is a 
fenant and not a licensee. Undoubtedly it 
is stated in the preamble of the Act that 
the Act is being enacted “to provide for 
the protection of  tenants-of agricultural 
lands paying rent in kind in the Province 
of Assam”. However that preamble is pre- 
ceded by the words “An Act to provide for 
the protection and regulation of Adhiars 
in Assam”. The two sets of language used 
in the opening part of the Act are appa- 
rently difficult to reconcile especially in the 
background of definition of “Adhiar” given 
in Section 2 (1) of the Act. But the title 
of the Act, which is the Assam Adhiars 
Protection and Regulation Act, makes it 
abundantly clear that the Act was placed 
on the statute book of the State to protect 
the Adhiars and the expression Adhiar as 
defined in Section 2 (1) makes it unequi- 
vocally clear that an Adhiar is not a ten- 
ant. His real status, as discussed above, is 
that of a burgadar or a licensee. The title 
of an Act beyond doubt forms a very im- 
portant part of the Act, and where the 
language of the Act is ambiguous the title 
can be usefully referred to. Likewise, the 
preamble of an Act is meant to indicate, in 
general terms, the object and the intention 
of the Legislature in passing an enactment. 
However, neither the title of an Act nor 
its preamble can be availed of to control 
the provisions of the enactment so as to 
restrict or widen the import of the express 
terms of a section when such terms are 
clear and unambiguous. The reason behind 
this rule of interpretation is that so far as 
an enactment deals specifically with a point 
it must be deemed to be exhaustive and the 
law must be ascertained with reference to 
its provisions, which, when clear and un- 
ambiguous, must always prevail both against 
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the title and the preamble. It is only when 
the language of a particular section is ambi- 
guous or doubtful, or where there is no- 
thing in the provisions of the Act to the 
contrary, the preamble and the title may be 
taken into consideration in interpreting the 
enactment. In this background of the legal 
concept of the title and the preamble of an 
Act, there can be no manner of doubt that 
the expression Adhiar is to be interpreted 
on the plain Janguage used in Section 2 (1) 
of the Act to define it and not with the aid 
of its preamble. Therefore nothing turns 
on the language used in the preamble of 
the Act for the obvious reason that . the 
language of Section 2 (1) is altogether un- 
ambiguous and admits of no equivocation. 
This definition clause of the Act is very 
vocal on the point that the owner makes 
no transfer of the land which he gives to 
the Adhiar for the purpose of cultivation 
on the basis of sharing of the crops produc- 
ed by the Adhiar. Assuming, however, 
that “Adhiar” is a specie of the genus call- 
ed “tenant” in non-technical sense of the 
term, I am satisfied that Adhiar is not a 
tenant whose rights are either heritable or 
assignable. Therefore, the defendants can- 
not claim the status of Adhiars on the basis 
that they are the heirs of the deceased Guna 
Namasudra who undeniably, according to 
the plaintiff, was an Adhiar in respect of the 
suit land. 


10. The next point urged for the 
appellants was that according to the recitals 
in the receipts Ext. A to Ext. A (38), the 
rent paid to the owner Lakhindra Mohan 
Chakravarty was in cash and so it was 
wrong for the plaintiff-respondent to urge 
that Guna Namasudra had been only shar- 
ing the produce of the land with the owner. 
If cash rent’ was being paid to the owner 
of the land, the counsel for the appellants 
urged further, Guna Namasudra must be 
taken to have held that land as a tenant, 
and since his possession had continued for 
a long number of years he must be consi- 
dered to have acquired rights of occupancy. 
Sri Dam urged on the other hand that none 
of the receipts had been properly proved 
and that at any rate there was no evidence 
to establish that those receipts pertain to 
the land in dispute. It was not denied at 
the bar that the only person who deposed 
about the receipts was Lakhindra Mohan 
Chakravarty and that he happened to affirm 
that he had no knowledge to which land 
these receipts related. However, the appel- 
lants’ counsel wanted that statement of the 
owner to be ignored and urged this Court 
to take the recitals in the receipts at their 
face value. Assuming, without conceding, 
that this approach is available to the appel- 
lants, I cannot spell out from the recitals 
in the receipts that cash rent had ever been 
paid in respect of the suit land. The par- 
ties were not at issue on the point that the 
suit land is the eastern part of dag No. 32 
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of second R. S. Patta No. 9 and that the 
western part of that dag is in occupation of 
the defendants. Therefore, even if it is stat- 
ed in the receipts that the rent paid in cash 
Telates to, amongst others, dag No. 32, that 
would obviously mean the western part of 
dag No. 32. The genuineness of bhagi- 
nama Ext. 2 having been established by the 
concurrent finding of the Courts below, the 
defendants-appellants cannot be heard to 
say that Guna Namasudra was paying pro- 
duce as well as cash rent in respect of the 
eastern part of dag No. 32. Therefore, the 
receipts do not constitute evidence in sup- 
port of the defence plea that the suit land 
was held by Guna Namasudra as a tenant 
against payment of cash rent. 


11. The last point urged on behalf 
of the appellants was that even if Guna. 
Namasudra was in possession of the land 
as an Adhiar, his rights as such had been 
inherited by his son defendant No. 2 
Gopendra Namasudra inasmuch as the 
bhaginama Ext. 2 states that the terms and 
conditions of the agreement shall be binding 
on his successors. The argument of the 
opposite counsel was that the defendants 
having not pleaded in their written state- 
ment that in case they failed to establish 
their rights of occupancy in the suit land, 
they would alternatively be entitled to Adhi- 
ar rights, it is not open to them now to 
claim rights as Adhiars. To buttress this 
stand, Sri Dam cited AIR 1954 SC 758, 
Sheodhari Rai v. Suraj Prasad Singh, where- 
in it was held that when the defendant in 
his written statement sets up title to the dis- 
puted land as the nearest reversioner, the 
Court cannot, on failure of the defendant 
to prove his case, make out a new case for 
him which is not only not made in the writ- 
ten statement but which is wholly inconsist- 
ent with the title set up by the defendant. 
The decision clearly interdicts the defendant 
making out a case different from the one 
which he had set out in his written state- 
ment and on the basis of which alone he 
had gone to the trial. The reason for the 
rule enunciated by the Supreme Court is 
manifest, it being that the Court cannot per- 
mit the defendant to stage a somersault in 
the matter of his defence to the complete 
surprise of the plaintiff. To be fair to the 
plaintiff, it must be made known to him 
on what basis the claim set up by him in 
the plaint is resisted by the defendant to 
enable him to lead appropriate evidence to 
refute the defence plea. Therefore, the 
defendants of this case cannot be permitted 
to claim right of possession to the land as 
Adhiars on their failure to establish that 
they are occupancy tenants thereof. On 
merits too, this new defence has not much 
to commend itself to the Court. The rele- 
vant words in the bhaginama are: “These 
terms and conditions shall be binding on 
the successors on my death”. These words 
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that he shall pay 8 maunds of paddy to the 
owner of the land, and that if he happened 
to cultivate any other land of the owner 
adjoining the suit land he shall also pay the 
owner half of the produce of that land, and 
that on his failure to discharge those obli- 
gations the owner shall realise from him 
the price of the paddy together with costs 
and compensation. All these terms, when 
read together, yield the conclusion that 
Guna Namasudra had bound himself and 
his successors in the matter of delivery of 
the produce of the land to the owner and 
not that the owner had agreed that on the 
death of Guna Namasudra the Adhi rights 
held by him would devolve on his heirs. 
Consequently I overrule the last submission 
made on behalf of the appellants. 
12. No other point was urged ,in 
support of the appeal 
13. In the result, 
and is dismissed with costs. . 
Appeal dismissed. 


the appeal fails 
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P. Choudhary and D. N. Hazarika, for 
Appellant; P. G. Barua and N. C. Das, fop 
Respondents. 


JUDGMENT :— A short albeit some- 
what vexing question that arises for deter- 
mination in this second appeal by the de- 
fendant Kakodonga Tea Estate is what ex- 
act Article of the Limitation Act, 1963, 
applies to the suit (culminating in this ap- 
peal) filed by Sbri J. N. Saikia, a Chartered 
Accountant of Torajan, Jorhat. The trial 
Court decreed the suit to the extent of 
Rs. 350/- out of the total claim of Rs. 3525/- 
on holding that the plaintiff was entitled to 
get decree respecting those items of his bills 
which had accrued due within three years 
next preceding the institution of the suit. 
On appeal by the plaintiff the Assistant Dis- 
trict Judge decreed the suit in its entirety 
on the findings that it was governed by 
Article 113 and that the right to sue bad 
accrued to the plaintiff when the bills sub- 
mitted to the defendant were refused. It is 
these findings of the Assistant District Judge 
which are challenged by the defendant in 
the present second appeal 


2. The facts of the case are not 
much in dispute. It appears that the plain- 
tiff did some professional work for tbe de- 
fendant and on 30th September, 1961, he 
submitted three bills to the latter, one for 
Rs. 2500/-, the second for Rs. 200/- and 
the third for Rs. 475/-. Thereafter, another 
bill for Rs. 350/- was sent to the defendant 
on 31-12-63. The bilis having remained 
unpaid, the plaintiff filed a suit for the re- 
covery of Rs. 3525/- on 30th September, 
1964. The suit was resisted by the defen- 
dant on the plea that no money was due to 
the plaintiff from it as also on the ground 
that the suit was barred by time. However, 
in paragraph 7 of the written statement it 
was mentioned that 


“the plaintiff’s bills appear to be inflat- 
ed and the plaintiff must prove his claims 
and justify the heavy sums of money charg- 
ed for works alleged and detailed in the 
copies sent to the Managing Partner of the 
Defendant.” 


3. As stated earlier, the trial Court 
held that the suit was within time only in 
respect of Rs. 350/-. This amount was co- 
vered by the bill which was sent by the 
plaintiff to the defendant on 31-12-63. The 
suit was consequently decreed only to that 
extent and it was dismissed gua the balance 
amount as barred by time. The trial Court 
did not specify in its judgment by what 
Article of the Limitation Act was the suit 
governed. However, the judgment indicates 
that the Court believed that the period of 
limitation for the suit was three years from 
the date the professional work covered by 
each bill was done. 


4. The appellate Court held in spe- 
cific terms that the suit fell under Article 
113 of the Limitation Act and that the 
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period of limitation began to run when the 
“bills for. the works were refused”. 


5. The counsel for the defendant- 
appellant urged that the proper Article 
which applies to the suit is Article 18. That 
Article applies to suits “For the price of 
work done by the plaintiff for the defendant 
at bis request, where no time has been fix- 
ed for payment”, and the period of three 
years prescribed in the Article begins to run 
“When the work is done”. The counsel 
submitted that since the work for which the 
charges are claimed by the plaintiff had 
been done much beyond three years before 
the filing of the suit, the suit was clearly 
barred by time. Alternatively, the appel 
lants counsel urged that Article 55 would 
cover the suit. This Article applies to suits 
“For compensation for the breach of. any 
contract, express or implied, not specially 
provided for”, and the period of three years 
prescribed by column 2 thereof begins to run 
“When the contract is broken or (where 
there are successive breaches) when the 
breach in respect of which the suit is insti- 
tuted occurs or (where the breach is conti- 
nuing) when it ceases’. Shri Barua, who 
appeared for the plaintiff-respondent, sub- 
mitted that neither Article 18 applies to the 
present suit nor Article 55 and that the suit 
is actually covered by Article 113, the 
column 1 of which reads: “Any suit for 
which no period of limitation is provided 
elsewhere in this Schedule”. The period 
prescribed for such a suit is three years and 
it begins to run “When the right to sue 
accrues”. Shri Barua placed reliance on the 
decisions in AIR 1970 SC 1433, Gannon 
Dunkerley & Co. v. Union of India, and 
AIR 1964 Pat 225, State of Bihar v. Tha- 
wardas Pherumal, to bring out the exact 
scope of the expression “the right to sue 
accrues” used in column 3 of Article 113. 
Shri Choudhury, the appellants counsel, 
placed reliance on the decision in Sachindra 
Nath v. Bengal Nagpur Rly. Co., AIR 1942 
Cal 444, to support the contention that a 
suit for recovery of fees of a professional 
worker like a Chartered Accountant falls 
under Article 56 of the Limitation Act, 1908, 
which corresponds with Article 18 of the 
Act of 1963, and not under Article 120 of 
the old Act which corresponds with Arti- 
cle 113 of the new Act. 


6. It is correct that the Calcutta 
High Court held in the case of Sachindra 
Nath, AIR 1942 Cal 444 that a suit by a 
pleader for recovery of his fees against the 
client falls under Article 56 and not under 
Article 120 of the old Act. But the cor- 
rectness of that decision appears to have been 
doubted in a later decision of the same 
High Court. That decision is reported in 
AIR 1971 Cal 150, the Great Eastern Ship- 
ping Co. v. Union of India. It is mentioned 
in para 5 of the report that no reason was 
given by the learned Judges who decided the 
case of Sachindra Nath why Article 120 of 
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the Act was not applicable and that the at- 
tention of those Judges was not invited to 
the fundamental principle that payment of 
“price” for work done can only arise undep 
a contract and it can never arise when the 
claim is based on quantum meruit, remedy 
for which is the payment of compensation 
and not the price. It has further been ob- 
served that a previous decision of the Cal- 
cutta High Court reported in AIR 1921 Cal 
93, Upendra Krishna Mondol v. Naba 
Krishna Mondol, had also not been brought 
to the notice of the Judges. It was held 
in the case of Upendra Krishna Mondol that 
Article 120 of the Limitation Act, 1908, is 
the only appropriate Article which will apply 
to a claim for compensation made under Sec- 
tion 70 of the Contract Act. 


è 7. Apart from this criticism of deci- 
sion in Sachindra Nath’s case, AIR 1942 Cal 
444 Shri Barua cited Barada Kant v. Court 
of Wards, AIR 1931 All 752 (2), to bring out 
the untenability of that decision. The Alla- 
habad High Court held that Article 115 of 
the Limitation Act, 1908, applies to a claim 
by a Medical practitioner for recovery of his 
fees for attendance on a patient. Shri Barua, 
however, did not agree that Article 115 of 
the old Act provides for a suit of the present 
nature. I will presently examine the merit 
of this submission of Shri Barua, but suffice 
at present to state that the decision given in 
Sachindra Nath’s case is shaken not only by 
other judgments of the Calcutta High Court, 
but also by the view expressed by the Allaha- 
bad High Court in Barada Kants case. 
Therefore, I do not feel safe in accepting 
the decision given by the Calcutta High 
Court in that case. 


8. It is easy to assume that very deep 
thought must have been devoted by the Legis- 
lature in giving shape to the various Arti- 
cles of the old as well as the new Limitation 
Act. It is equally legitimate to assume that 
the words of each Article must have been 
used in their commonly accepted connotation 
unless contrary intention is expressed in the 
body of the Act just as is apparent from 
Section 2 where certain expressions have 
been defined to mean something less or more 
than what their commonly known attributes 
are. The expression “price” used in Arti- 
cle 18 must, therefore, -be taken to convey 
the commonly accepted sense implicit in it 
According to the Chambers’s Twentieth Cen- 
tury Dictionary the word “price? means: 
the amount, usually in money, for which a 
thing is sold or offered; that which one for- 
goes or suffers for the sake of or in gaining 
something: money offered for capture or kil- 
ling of anybody; that for which one can be 
bribed; betting odds; value. In common par- 
lance what a client pays to a professional 
person like an Advocate and a Chartered Ac- 
countant is described as “fee” and not 
“price”. Likewise, what a patient pays to a 
medical-man for the services rendered to him 
by the latter is called “fee” and not “price”. 


_ a number of Articles 


* 
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expression “price” used in Article 18 if it 
were held synonymous in connotation with 
the fee paid to an Advocate, a medical-man 
or a Chartered Accountant. For this reason 
alone, I believe, Article 18 does not provide 
for a suit for the professional fee of the 
nature just stated. I may add that there are 
in the Act of 1963 
which use the word “price”, such as Arti- 
cles 8, 9 and 14 to 17. A plain reading of 
the ist column of those Articles would bring 
out that the word “price” used therein is 
quite appropriate in the context of the nature 
of the suits to which they relate. Moreover, 
Article 18 appears to refer to a concluded 
contract of which the only term not specifi- 
cally settled is relating to time for payment 
of the price fixed. But the case we are to 
deal with does not fall in the category of 
“concluded contract”. It is actually in the 
nature “of certain relations resembling those 
created by contract” dealt with in Chapter V, 
Sections 68 to 72, of the Contract Act. There- 
fore, I have no doubt that Article 18 does 
not apply to our case. 


9. The alternative argument of the 
appellant’s counsel was that the case would 
fall under Article 55 of the new Act cor- 
responding to Article 115 of the old Act. 
Article 55 provides for suits for compensa- 
tion for the breach of any contract, express 
or implied, not specially provided for in the 
Second Schedule. Obviously, this is a resi- 
duary Article applying to all actions ex con- 
tractu not specially provided for otherwise in 
the Schedule. The fundamental objection 
raised by Sri Barua against the applicability 
of this Article was that it relates to suits for 
“compensation” and not to suits for profes- 
sional fees. The term “compensation” having 
not been defined in the Act we have to as- 
cribe to it the dictionary meaning. Accord- 
ing to the Chambers’s dictionary the word 
“compensation” means: act of compensating; 
amends for loss sustained. And according 
to the Oxford Dictionary the term “com- 
pensation” signifies that which is given in 
recompense, an equivalent rendered. Speak- 
ing etymologically, the term “compensation” 
conveys the concept of balancing. one thing 
against another or something given or ob- 
tained as an equivalent. I am inclined to 
agree with Sbri Barua that the term “com- 
pensation” used in Article 55 does not en- 
compass a professional fee. What has weigh- 
ed with me in reaching that conclusion is 
that essentially the plaintiff’s suit is not for 
recovery of any amount as compensation for 
breach of contract but one for the recovery 
of unpaid professional fee due to him from 
the defendant. Hence Article 115 of the old 
Act corresponding to Article 55 of the new 
Act has no applicability to the suit. 


10. Shri Barua placed reliance on the 
decisions in AIR 1970 SC 1433 and AIR 
1964 Pat 225, to shore up his submission 
that the suit is not covered by Article 55 of 
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the new Act. The head-note of the Supreme 
Court report is sufficiently vocal to bring out 
the ratio of the decision given therein and so 
I need reproduce the same without any fur- 
ther comment. The head-note . reads as 
under:— 

“The appellant Company had undertaken 
under the terms of the contract to do speci- 
fic construction work for the Union of India 
at “basic rates”. The Engineer-in-charge was 
by the terms of the agreement competent to 
give instructions for work not covered by the 
terms of the contract, and remuneration was 
to be paid at the rate fixed by the Engineer- 
in-charge for such additional work. The ap- 
pellant Company made a claim in a suit filed 
by it for payment at an additional rate over 
the stipulated rate in view of change in 
circumstances in respect of the additional 
work done at the request of the Engineer-in- 
charge. The suit was filed beyond 3 years of 
the date on which the work was done and 
in any event of the date on which the claim 
was rejected by the Union. 


Held that the suit was not governed by 
Article 56 or 115 but by Article 120 and 
under Art. 120 the suit was not barred by 
limitation. ; 

The suit was not governed by Article 56. 
The claim was for payment at an additional 
rate over the stipulated rate in view of 
change in circumstances, and not for price 
of additional work done by the appellant 
Company, at the request of the Engineer-in- 
charge. 

The additional work directed by the 
Engineer-in-charge when carried out might 
be deemed to be done under the terms of 
the contract; but the claim for enhanced rates 
did not arise out of the contract; it was in 
any case not a.claim for compensation fop 
breach of contract within Article 115.” 


11. The facts of the Patna case bear 
close analogy to the facts of the case dealt 
with by the Supreme Court and the decision 
reached was identical with the one arrived at 
by the Supreme Court. The head-note of the 
Patna case reads as under:— 


“For settling tank and ancillary works 
for water supply to a fertilizer factory under 
Union Government, A’s tender was accepted 
by State Government. While the work was 
proceeding the Central Government increased 
wages of labourers by resolution published on 
12-5-1947. A’ expressed inability to execute 
the work. The Superintending Engineer pro- 
mised to pay A additional sums. A com- 
pleted those works in 1950 and submitted 
claim for further and additional amount 
which had been spent in order to pay the in- 
creased wages. The Chief Engineer fixed it 
at Rs. 98,528/- and acknowledged A’s right 
to get that sum in his letter dated 30-7-1953 
to Managing Director of the Company with 
a copy to A. A’s right to get additional sum 
was denied on 3-3-1954. A instituted the 
suit on 30-8-1956 for recovery of principal 
and interest with prayer for pendente lite 
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and future interest as well. The State admit- 
ted the contract but contested the claim for 
additional sum. A plea was taken that the 
suit was barred by limitation as the work 
was completed prior to three years before 
the institution of the suit. With regard to 
the letter of the Chief Engineer, the position, 
according to the State, was that the recom- 
mendation of the Chief Engineer for pay- 
ment of Rs. 98,528/- as ex gratia payment 
was not accepted by the Central Govern- 
ment. 


Held (1) that there was liability of the 
State to pay the additional amount to A; 

(2) that Articles 55 and 115 of the Limita- 
tion Act would not be applicable to the case. 
Article 120 was attracted and the period of 
limitation began from 3-3-1954, when A’s 
right to the additional sum was denied. The 
suit was not barred by time; 

(3) that it was open to A to claim com- 
pensation from the defendant under Sec. 70 

. of the Contract Act; and 

A). » save aisise. savin aae ie Ae? 

12. I feel satisfied that the principles 
enunciated by the Supreme Court and the 
Patna High Court apply to the case in hand 
and as such I see no escape from the con- 
clusion that our suit falls neither under Arti- 
cle 18 nor under Article 55 of the new Act 
or the corresponding Article 56 or Article 115 
of the old Act. 


13. The counsel for the appellant did 
not canvass that if Articles 18 and 55 are 
not held by this Court as covering the suit 
filed by the plaintiff-respondent then any 
Article other than Article 113 of the new Act 
could apply. The latter Article corresponds 
to Article 120 of the old Act and it has been 
appositely described as an omnibus Article of 
the Limitation Act. It is for the reason that 
it is a residuary Article for suits not covered 
by other Articles mentioned in Schedule H. 
Since Shri Choudhury did not contend that 
any Article other than Articles 18 and 55 ap- 
plies to the suit and since Shri Barua was 
vehement in asserting that the suit properly 
falls under Article 113, this Court finds al- 
most irresistable compulsion in applying Arti- 
cle 113 after having returned the finding that 
the suit is not covered by Articles 18 and 55. 
T have had a look at all the Articles appli- 
cable to the suits and have reached the firm 
conclusion that our suit appropriately falls 
under Article 113 and is not covered by any 
other Article. 


14. Having reached that stage, the 
next question that arises for determination is 
what is the meaning of the expression “right 


to sue” mentioned in column 3 of Article 113. © 


Before proceeding to examine that point I 
would like to emphasise that since the pe- 
‘riod of limitation prescribed for Article 120 
of the old Act was 6 years, and the corres- 
ponding Article 113 of the new Act has 
cut down the period to three years, the plain- 
tiff is entitled to take the benefit of the pro- 
visions of clause (a) of Section 30 of the Act 
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of 1963. That clause states that notwith- 
standing anything contained in the Act of 
1963, any suit for which the period of limi- 
tation is shorter than the period of limi- 
tation prescribed by the old Act of 1908, 
may be instituted within a period of five 
years next after the commencement of the 
Act of 1963 or within the period prescribed 
by the Act of 1908, whichever period expires 
earlier. Therefore, the plaintiff had eithen 
the full period of 6 years within which to 
file the suit or a maximum of 5 years aften 
the commencement of the Act of 1963, sub- 
ject to the proviso that out of the two al- 
ternatives he could avail of that according to 
which the period expired earlier. 

15. This takes me to the considera- 
tion of what the expression “right to sue” 
exactly implies. It will be noticed that the 
language used in column 3 of the present 
Article 113 is exactly identical with that used. 
in column 3 of the old Article 120, it being: 
“When the right to sue accrues”. The Privy 
Council had an occasion to interpret these 
words in the case of Mst. Bolo v. Mst. 
Koklan, ATR 1930 PC 270, wherein it held 
that there can be no “right to sue” until 
there is an accrual of the right asserted in 
the suit and its infringement or at Jeast a 
clear and unequivocal threat to infringe that 
right by the defendant against whom the suit 
is instituted. These observations of the Privy 
Council were endorsed by the Supreme Court 
in Rukhmabai v. Laxmi Narain, AIR 1960 
SC 335. This matter again came up for con- 
sideration before the Supreme Court in the 
case of Gannon Dunkerly & Co., ATR 1970 
SC 1433 (supra). The Supreme Court ob- 
served in para. 11 of its judgment that under 
Article 120 there is no right to sue until 
there is an accrual of the right asserted in 
the suit and its infringement, or at least a 
clear and unequivocal threat to infringe that 
right by the defendant against whom the suit 
is instituted. In this judgment as well, the 
Privy Council decision in the case of Mst. 
Bolo was cited with approval. Shri Chau- 
dhury was unable to cite any authority con- 
veying different meaning to the expression 
“tight to sue” than what is assigned to it in 
the three decisions of the Privy Council and 
the Supreme Court just mentioned. In the 
case of Gannon Dunkerly & Co., the Sup- 
reme Court overruled the contention raised 
on behalf of the Union of India that the 
right to sue accrues respecting a claim cover- 
ed by Article 120 of the old Act on the date 
the work is done, or when the defendant 
obtains the benefit of the work done by the 
plaintiff. Therefore, Shri Chaudhury was not 
Tight in contending that the plaintiff could 
at best bring the suit within a period of six 
years Gif it is held to fall under Article 120 
of the old Act) counted from the dates the 
respective assignments were carried out by 
the plaintiff. The period would run, accord- 
ing to the decisions of the Privy Council 
and the Supreme Court, from the date the 
tight to the recovery of the amount was un- 


1973 


equivocally denied by the defendant. The 
evidence on the record brings out that the 
right was asserted by the plaintiff when he 
served the four notices on the defendant and 
that that right was infringed or threatened by 
the defendant when it refused to pay the 
money demanded. Consequently the suit for 
the entire amount in dispute was well within 
time, having been filed well within 6 years 
from the date of denial by the defendant of 
the bills submitted by the plaintiff in 1961 
and 1963. 

16. No other point was urged in sup- 
port of the appeal. 

17. In conclusion, the appeal fails 
and is dismissed with costs 

Appeal dismissed. 
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Prasanna Kumar Ghosh and others, Ap- 
pellants v. Dhirendra Mohan Dutta and ano- 
. ther, Respondents. 

Second Appeal No. 5 of 1965, DJ- 25-7- 
1972 against order of S. B. Laskar, Addl. 
Dist. J., Tripura, D/- 6-8-1965. 


Index Note: — (A) T. P. Act, Sec- 
tion 116 — Suit for rent for period of 
tenant’s possession after determination of 
tenancy is a signification of fandlord’s inten- 
tion to recognize continuance of the tenancy. 
AIR 1935 Pat 271, Followed. (Para 16) 


The mere institution of a suit for evic- 
tion, particularly when it was withdrawn 
subsequently will not necessarily override op 
be repugnant to an intention to recognize 
continuance of the tenancy, that may well 
be signified by the subsequent institution of 
a suit for rent. The withdrawal of the suit 
for eviction may be held to have the same 
effect as a withdrawal or waiver of notice. 
The tenant’s continuing in possession of the 
demised property can be held to be a tacit 
offer of taking a fresh lease when there is 
no evidence to the contrary. (Paras 16, 17) 


Cases Referred: Chronological Paras 
AIR 1972 SC 819 = (1972) 2 SCJ 

174, Bhawanji v. Himatlal 14 
AIR 1972 All 217 = 1971 All WR 

(HC) 742, Padam Chand v. Atar Singh 10 
AIR 1971 SC 102 = or 2 OR 

554, Tayabali v. Ahsan 
AIR 1949 FC 124 = 1949 ECR 262, 


Kai Khushroo v. Bai Jerbai 12, 14 
AIR 1935 Pat 271 = 1955 Ind Cas 
367, Ramsunder v. Bataso Kuer 7, 16 


R. C. Bhattacharjee, R. Ghosh, for Ap- 
pellants; J. K. Roy and A. M. Lodh, for 
Respondents. 

JSUDGMENT:— This is a second appeal 
against the judgment and order of the learn- 
ed Addl. District Judge, Tripura, setting aside 
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the judgment and decree of the learned Mun- 
sifft, Dharmanagar, and dismissing the plain- 
tiffs-appellants’ suit for recovery of rent and 
compensation. 

2. The facts, out of which this ap- 
peal arises, may be stated briefly. The de- 
fendants-respondents 1 and 2 took a lease of 
the suit premises by virtue of an un- 
registered lease deed dated 16th Janu- 
ary, 1959 on an annual rent of Rs. 94/-. 
This lease commenced from the month of 
Pous, 1365 B. S., and, accordingly, it expired 
on Agrahayan, 1366, B. S. As the defen- 
dants 1 and 2 had not paid any rent for these 
12 months, the plaintiffs filed a suit and sub- 
sequently obtained a decree of rent up to the 
month of Agrahayan, 1366 B. S. in M. S. 
No. 41 of 1959. Sometime later, the plain- 
tiffs instituted a suit against the defendants 
1 and 2 for eviction, but that suit was with- 
drawn. The records are not available here 
on what ground that suit for eviction had 
been withdrawn. any case, the admitted 
position is that the suit for eviction was with- 
drawn. There are no records to show whe- 
ther upon withdrawal, the said suit was dis- 
missed for non-prosecution. The plaintiffs 
then instituted a suit against the same defen- 
dants 1 and 2 (defendant-respondents in this 
second appeal) for recovery of rent for 21 
months commencing from Pous, 1366 B. S. 
to Bhadra, 1368 B. S. and also for compen- 
sation amounting to Rs. 26/-. This suit for 
Tecovery of rent was decreed in favour of 
the plaintiffs by the trial Court, but on ap- 
peal the learned Additional District Fudge 
set aside the decree and dismissed the plain- 
tiffs’ suit. Hence this second appeal. 

3. In the appeal, the learned Addi- 
tional District Judge addressed himself to 
two points, namely, (1) whether the appel- 
lants-defendants are tenants under the res- 
pondents-plaintiffs with respect to the suit 
premises. (2) Whether the respondents-plain- 
tiffs are entitled to get rent and compensa- 
tion as claimed by them. 

4, The learned Appellate Court be- 
low found that the appellant-defendants (res- 
pondent-defendants here) were not tenants 
under the plaintiffs-appellants, since the res- 
pondents could not be treated as tenants, 
holding over. On that ground, it was held 
that the plaintiffs-appellants could not recover 
any tent from the defendants-respondents, al- 
though they were left free to sue for use 
and occupation of the suit property. 

5. The principal question that falls 
for determination in this second appeal is 
whether the defendants can be held to be 
tenants holding over, on the facts and cir- 
cumstances of the case. In other words, the 
question depends on what is the true scope 
and effect of Section 116, T. P. Act. 

6. Mr. R. Ghosh, learned counsel, 
appearing for the plaintiffs-appellants, submits 
that the defendants must be treated to be 
tenants holding over. He first invites my 
attention to the lease-deed dated 16th Janu- 
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ary, 1959, on basis of which the plaintiffs 
had obtained a decree of rent. It cannot, 
therefore, be disputed, nor indeed is it dis- 
puted, by the defendants-respondents that 
they ‘were tenants of the plaintiffs from 
Pous, 1365 until Agrahayan, 1366. From 
this position, Mr. Ghosh takes his case a 
step further. He submits that once it has 
been proved that a person is a tenant of a 
certain landlord and is continuing in posses- 
sion of the premises ‘under tenancy upon 
some manner of assent, either by acceptance 
of rent or otherwise, by the landlord, such 
person must be ascribed the status of a hold- 
ing over tenant. In other words, the obliga- 
tions of tenancy, as contemplated under Sec- 
tion 116 of the F. P. Act, will be fastened 
on such a person. Mr. Ghosh submits that 
there can be no question that the defendants 
1 and 2 were initially tenants under the plain- 
tiffs. He next submits that upon expiry of 
the period of tenancy under the lease deed 
dated 16th January, 59, defendants 1 and 2 
continued to be in possession of the tenancy 
premises. He then submits that although a 
suit for eviction had been instituted by the 
plaintiff, that suit had been withdrawn and 
after its withdrawal, a suit for recovery of 
rent had been filed. He contends that such 
_ suit for recovery of rent, following the with- 
drawal of the suit for eviction and accom- 
panied by a continued possession of the pre- 
mises by the defendants, will confer on the 
persons concerned the status of holding 
over tenants under Section 116, T. P. Act. 


7. In support of his submission, Mr. 
Ghosh had drawn my attention to Ram- 
sunder v. Bataso Kuer, AIR 1935 Pat 271, 
where James, J., had observed:— 


. “If a tenant holds over after the expiry 
of his lease he ordinarily becomes a tres- 
passer, unless the landlord in some mannep 
signifies his intention of recognizing the con- 
tinuance of the tenancy, which is sufficiently 
indicated by the fact that the suit for rent 
has been instituted.” 


8. Mr. Ghosh submits that in the 
instant case, the landlord that is to say, the 
plaintiff had signified his requisite intention 
by instituting the suit for rent and recogniz- 
ed thereby the continuance of the tenancy. 
In other words, he submits that the present 
- is on all fours with the case decided 
above. 


9. As regards the suit for eviction of 
the defendants, Mr. Ghosh submits that the 
withdrawal thereof amounts to waiver. He 
submits that just as a notice can be waived 
by some subsequent act or conduct, the with- 
drawal of the suit for eviction would -equally 
amount to a waiver, particularly when a 
it for recovery of rent was instituted there- 

er. 


10. In support of this submission, Mr. 
Ghosh has drawn my attention to the deci- 
sion in Padam Chand v. Atar Singh, AIR 
1972 All 217 wherein Trivedi, J., has held— 


A.L R. 


“Where pending Second Appeal against 
dismissal of ejectment suit landlord writes to 
the tenant that he would withdraw:the ap- 
peal and that the tenant should pay him ‘rent 
due till then within 30 days, failing which 
he would be liable to ejectment the only in- 
ference possible is that the landlord waived 
first notice of termination and created a 
fresh tenancy in favour of defendant.” 


_ 44. Mr. Ghosh has also referred mo 
to Tayabali v. Ahsan & Co., AIR 1971 SC 
102, where their Lordships had held— 


“It seems to us that on the facts which 
have been established the landlord was bound 
to fail. It is abundantly clear that he had, 
in the second notice dated October, 18, 
1957, treated the tenancy as subsisting and 
not only the respondent was described as a 
monthly tenant but also in the plaint, even 
after the amendment had been allowed, rent 
was claimed upto November, 1957; there- 
after the amount due was described as com- 
pensation for use and occupation. The plain- 
tiff was thus fully alive to the distinction 
between rent and damages for use and occu- 
pation and it cannot be said that he had 
abandoned the second notice and asked for 
the same to be treated as non est or that he 
had relied solely on the first notice dated 
June 13, 1956. Under Section 113 of the 
Transfer of Property Act a notice given 
under Section 111, clause (h) is waived with 
the express or implied consent of the per- 
son to whom it is given by any act on the 
part of the person giving it showing an inten- 
tion to treat the lease as subsisting.” 


ecesse eozces euneee 


_ “In the’ present case there can be no 
doubt that the serving of the second notice 
and what was stated therein together with 
the claim as laid and amplified in the plaint 
showed that the landlord waived the 
first notice by showing an inten- 
tion to treat the tenancy as subsist- 
ing and that this was with the express op 
implied consent of the tenant to -whom 
the first notice had been given be- 
cause he had even made payment of 
the rent which had been demanded though 
it was after the expiration of the period of 
one month given in the notice.” 


12. Mr. Ghosh has also drawn my 
attention to Kai Khushroo v. Bai Jerbai, 
AIR 1949 FC 124 and particularly to para 9 
thereof, which reads as under— 


“On the determination of a lease, it is 
the duty of the lessee to deliver up posses- 
sion of the demised premises to the lessor. 
If the lessee or a sub-lessee under him con- 
tinues in possession even after the determi- 
nation of the lease, the landlord undoubted- 
ly has the right to eject him forthwith; but 
if he does not, and there is neither assent 
nor dissent on his part to the continuance of 
occupation of such person, the latter becomes 
in the language of English law a tenant on 
sufferance who has no lawful title to the land 
but holds it merely through the laches of the 


x 
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landlord. If now the landlord accepts rent 
ffrom such person or otherwise expresses 
assent tothe continuance of his possession, 
a new tenancy comes into existence asis 
contemplated by S. 116. T. P, Act. and 
unless there is an agreement to the contrary, 
such tenancy would be regarded as one from 
year to year or from month to month in 
accordance with the provisions of Section 106 
of the Act. As Section 116, YT. P. Act, ex- 
pressly mentions an under-lessee, defendants 
2 and 3 would obviously come within the 
purview of the section, and it is not disput- 
ed that they did continue in possession after 
the lease expired by lapse of time. H, there- 
fore, it is established on the facts of this 
case that the plaintiff assented to the conti- 
nuance of possession of defendants 2 and 3 
in respect of the demised premises by accept- 
ance of rent or otherwise, these defendants 
would certainly acquire the status of tenants 
under Section 116, T. P. Act.” 

13. In short, Mr. Ghosh’s submis- 
. sion is that once a tenancy has been shown 
to have existed between the defendants and 
the plaintiffs and also when it has been esta- 
blished that the defendants had continued to 
be in possession of the demised premises, the 
landlord's (plaintiff's) assent to the continu~ 
ance of such tenancy, as required under Sec- 
tion 116 of the T. P. Act, can be evidenced 
not only by his acceptance of rent, but also 
by his institution of a suit for rent. Mr. 


Ghosh also submits that even where there 


had been a suit for eviction, once such suit 

been withdrawn, it must, in law, be 
treated in the same manner as the withdra- 
wal or waiver of a notice. 


14. Mr. A. M. Lodh, learned coun- 
scl appearing for the defendants-respondents, 
has submitted that no doubt, as held in 
Money Suit 41 of 1959, there was a lease 
of the demised premises between the defen- 
dants 1 and 2 and the plaintiffs from Pous, 
1365 B. S., until Agrahayan, 1366 B. S. But, 
after Agrahayan, 1366 B. S., irrespective of 
the fact that the defendants 1 and 2 did 
continue to be in possession of the demised 
premises, they could not be saddled with the 
status or obligation of a holding ov® tenant, 
in view of the fact that there had been no 
assent, in any manner, to such tenancy on 
the part of the plaintiff. On the contrary, 
Mr. Lodh submits, by instituting a suit for 
eviction, the plaintiff had clearly indicated 
his intett of dis-owning the defendants as 
his tenants and had denied the continuance 
of any such tenancy. Mr. Lodh then sub- 
mits, that a mere withdrawal of such suit for 
eviction, followed by a suit for recovery of 
rent, cannot constitute assent on the part of 
the plaintiffs, particularly, when during the 
two years that had elapsed between the with- 
Grawal of suit for eviction and institution of 
the suit for recovery of rent, there had been 
no demand for rent, nor any payment and 
offer of rent. On these premises, Mr. Lodh 
submits that no assent on the part of the 
plaintiff can be presumed from any act or 
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conduct on his part, nor can any offer on 
the part of the defendants to continue as a 
holding over tenant be gathered from any 
act or conduct of the latter. He further sub- 
mits that even in the case of a holding over 
tenancy under Section 116 of T. P. Act, such 
fresh tenancy must be created by an offer, 
evidenced by some act or conduct on the 
part of the tenants to take a new lease and 
acceptance thereof by the landlord. In sup- 
port of, this, Mr. Lodh has referred me to 
the decision in Bhawanji v. Himatlal, AIR 
1972 SC 819, where Mathew, J. has held: 


“The act of holding over after the 
expiration of the term does not create a 
tenancy of any kind. If a tenant re- 
mains in possession after the determina- 
tion of the Jease, the common law rule 
is that he is a tenant on sufferance. A 
distinction should be drawn between a 
tenant continuing in possession after the 
determination of the term with the con- 
sent of the landlord and a tenant doing 
so without his consent. The former is 
a tenant at sufferance in English Law 
and the latter a tenant holding over or 
a tenant at will, In view of the conclud- 
ing words of Section 116 of the Transfer 
of Property Act. a lessee holding over 
is in a better position than a tenant at 
will, The assent of the landlord to the 
continuance of possession after the de- 
termination of the tenancy will create a 
new tenancy. What the section contemp-~ 
lated is that on one side there should be 
an offer of taking a new lease evidenced 
by the lessee or sub-lessee remaining in 
possession of the property after his term 
was over and on the other side there must 
be a definite consent to the continuance 
of possession by the landlord expressed 
by acceptance of rent or otherwise. In 
1949 FCR 262 = AIR 1949 FC 124, the 
Federal Court had occasion to consider 
the question of the nature of the tenancy 
created under Section 116 of the Transfer 
of Property Act and Mukherjea. J, speak- 
ing for the majority said. that the ten- 
ancy which is created by the “holding 
over” of a lessee or under-lessee is a 
new tenancy in law even though many 
of the terms of the old lease might be 
continued in it, by implication; and that 
to bring a new tenancy into existence. 
there must be a bilateral act. It was 
further held that the assent of the land- 
lord which is founded on acceptance of 
rent must be acceptance of rent as such 
and in clear recognition of the tenancy 
right asserted by the person who pays 
it. Patanjali Sastri. J.. in his dissenting 
judgment, has substantially agreed with 
the majority as regards the nature of 
the tenancy created by Section 116 of 
the Transfer of Property Act, and that 
is. evident from the following observa- 
tions:— Turning now to the main point, it 
will be seen that the section postulates 
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the lessee remaining in possession after 
the determination of the lease which is 
conduct indicative, in ordinary circum 
stances, of his desire to continue as a 
tenant under ‘tthe lessor and implies a 
tacit offer to take a new tenancy from 
the expiration of the old on the same 
terms so far as they are applicable to 
the new situation, and when the, lessor 
assents to the lessee so continuing . in 
possession, he tacitly accepts the datter’s 
offer and a fresh tenancy results by the 
implied agreement of the parties. When, 
further, the lessee in that situation ten- 
ders rent and the lessor accepts it. their 


conduct raised more readily and clearly. 


the implication of an agreement between 
the parties to create a fresh tenancy. 


15. Mr. Lodh has also pointed 
out to me the absence of any averment in 
the plaint regarding any assent by the 
plaintiffs to the continuance of the ten- 
ancy. Indeed, he submits that there was 
no reference whatsoever in the plaint to 
the earlier suit for eviction that had been 
withdrawn. 

16. I have very carefully con- 
sidered the submissions by both the 
learned counsel. I am, however, of the 
opinion. following the decision in AIR 


1935 Pat 271, that the landlord’s intention. 


to recognize continuance of the tenancy 
may be signified inter alia by the in- 
stitution of a suit for rent. I also 
that the mere institution of a suit for 
eviction, particularly when such suit was 
subsequently withdrawn, wil] not neces- 
sarily override or be repugnant to anin- 
tention to recognize continuance of, the 
tenancy, that may well be signified by 
the landlord’s subsequent institution of 
a suit for rent. The withdrawal] of the 
suit for eviction may be held, where the 
facts so justify, to have the same effect 
as a withdrawal or waiver of a notice. 


17. No doubt, holding over of a 
tenancy under Section 116. T. P, Act is 
a bilateral act, as has been contended by 
Mr. Lodh. The tenants continuing in 
possession of the demised premises, how- 
ever, can well be held to be a tacit offer 
of taking a fresh lease, particularly when 
there is no evidence on record to the 
contrary or repugnant thereto. In the 
instant case, it is not disputed that ‘the 
tenant did continue in possession, Ac- 
cordingly, I hold that such continuance 
must in the absence of any evidence on 
record to the contrary, be taken to be a 
tacit offer to take a fresh lease. Similarly. 
the institution of the suit for rent must 
be considered to be evidence. indicating 
assent on the part of the landlord (plain- 
tiff) to recognize defendants 1 and 2 as 
his continuing tenants. 

18, In the above view of the 


matter, I am of the opinion that defen- 
dants 1 and 2 must be held to be hold- 
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ing over tenants under Section. 116 of the 
T, P, Act, The decision of the learned 
Addl, District Judge must, therefore, be 
set aside. 

19. The second question, that is 
to say. whether the defendants-respon- 
dents are liable for any rent as tenants 
and, if so, for what amount, and whether 
the plaintiffs are entitled to any com- ' 
pensation has not been gone into by the 
learned appellate Court below. These are 
essentially questions of fact, which can- 
not be decided by this Court in a second 
appeal, particularly when there is no deci- 
sion on these points by the learned appella;? 
Court below. In that view of the matter, 
this case must go back on remand to the 
Court of learned Addl, District Judge for 
his decision on this second point, namely 
what amount of rent and compensation 
the defendanis-respondents are liable to 
pay to the plaintiff-appellants, 

20. This second appeal is disposed 
of as indicated above, The records will. 
be sent down for disposal of the case, in 
the light of my above observations, and 
in accordance with law. within six 
months from the date of receipt of the 
records, 

Case remanded, 


s 
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The Burmah Oil Co. (India Trading} 
Ltd.. Appellant v, Kunchanpore Tea Co. 
Ltd, and another, Respondents. 

_M. A. (F) 21 of 1968, D/- 7-8-1972, 
against judgment and order of S. K. 
Bordoloi. Asst. Dist, J. Dibrugarh, D/-« 
30-3-1968, 

Index Note:— (A) Civil P, C. (1908), 
S. 20 (b). O. 1, Rr. 3 and 5 — Suit for 
money against defendant 1 — Defendant 
2 added as pro forma defendant but no 
relief claimed against him — Defendant 
2 is really not a defendant as contemplat- 
ed undgr Order 1, Rules 3 and 5 — De- 
fendant 2 though carrying on business 
at place D, court at D can have no jurisdic- 
tion under Section 20 (b). (Para 21) 


Index Note:— (B) Civil P. C. (1908), 
S. 20 (ce) — “Cause of action, wholly or 
in part, arises.” ` 


Brief Note:— (B) The defendant com~ 
pany which carried on business at K had 
its head office at C. The plaintif com- 
pany which carried on business at D 
entered into an agreement with the de- 
fendant at C for supply of goods at B. 
The plaintiff filed a suit at D for re- 
covery of money for the goods supplied 
contending that there was a stipulation 
between the parties for payment at D. 
An agreement or other relevant docu« 
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ments in support of the stipulation were 
not produced, At the foot notes of the 
bills submitted by the plaintiff to the 
defendant it was written that cheque 
should be drawn on a bank either in 
D or C. The person working under ‘the 
plaintiff, however, stated that the defen- 
dant made payment at C. 

Held, that the foot notes in the 
bills did not prove that the price was 
stipulated to be paid at D. The cause of 
action did not arise, in whole or in part, 
at D and the Court at D had, therefore, 
no jurisdiction. (Paras 29, 33) 

P, C. Choudhary and S. K. Sen. for 
Appellant; J. P. Bhattacharjee and P, C. 
Deka, for Respondents, 

JUDGMENT:— This appeal is from 
the judgment and order passed by the 
learned Assistant District Judge, Lakhim- 
pur District, Dibrugarh on 30-3-1968. by 
which he has ordered the plaint to be 
returned to the Plaintiff for presentation 
in proper Court, as provided under Order 
VIL ae 10 of the Civil Procedure Code. 


The Plaintiff Appellant has 
filed ge Suit No, 8 of 1966 for re- 
covery of a sum of Bs. 13,055.78 p. for 
goods supplied including interest and 
costs from the Defendant No. 1. 


3. Defendant No. 1 Kunchanpore 
Tea Estate, is the Principal Defendant, 
Assam Oil Company has been impleaded 
as Pro forma Defendant in the case, 


4, The Plaintiffs case briefly Is 
that it is a limited liability Company in- 
coporated in Scotland and has been carry~ 
ing on business among other places at 
Digboj 28 as Distributor for the Assam Oil 
Company Lid, in the district of Lakhim~ 


pur. The Plaintiff Company had been the 
sole marketing Agents and Distributors 
for the Assam Oi] Company Ltd. for all 
their products and the Plaintiff is res- 
ponsible to account to Assam Oil Com- 
pany Limited for sale proceeds of all 
their products marketed by the Plaintiff 
and for that reason the Plaintiff has im- 
pleaded the Assam Oil Company Limited 
as Pro forma Defendant. 


5. The Defendant Company car- 
ries on business as Tea Planter at Kun- 
chanpore Tea Estate situated in the dist- 
rict of Cachar in Assam and the Defen- 
dant had credit facilities with the Plain~ 
tiff for purchasing petroleum products of 
Assam Oil Company marketed by the 
Plaintiff on condition of making payment 
to the Plaintiff at Digboi within 30 days 
from the date of the bills. The Defendant 
Company on credit terms purchased from 
the Plaintiff's Badarpurghat Depot situat- 
ed in the district of Cachar various 
petroleum products and after deducting 
all the part payments made from time 
to time an outstanding balance of Rs. 
11,888.28 p. is still due from the Defen- 
dant to the Plaintiff. The Plaintiff claims 
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an amount óf Rs. 1.167.50 p. as interest 
on the said arrear. Thus the total amount 
claimed in the suit by the Plaintiff is 
Rs, 13,055.78 p, Notwithstanding repeated 
demands after submission of regular 
monthly statements of accounts weoented 
by it. the Defendant neglected to pay 
the said outstanding dues. Hence the 
Plaintiff has filed the suit for realisation 
of the said amount. 


6. The Defendant Tea Company 
filed a written statement wherein it is 
stated, inter alia, that the Court has no 
territorial jurisdiction to try the suit as 
the Defendant carries on business at 
Kunchanpore Tea Estate in the district 
of Cachar, Assam, and its head office is 
situated in Calcutta, Moreover the agree- 
ment between the parties took place in Cal- 
cutta, the supplies thereunder were.made 
at Badarpur in the district of Cachar and 
payment thereof was made in Calcutta. 
The Defendant also has specifically deni- 
ed the alleged condition of making pay- 
ment at Digboi and it has averred that 
the allegation: made in the plaing that 


payment was to be made at Digboi in 
the district of Lakhimpur is false. The 
Defendant has also averred ‘that the 


Plaintiff has got no right to sue, that the 
claim is barred by limitation, and that 
te amount claimed in the plaint is not 
ue, 


7. On the pleadings of the parties 
following issues have been framed by 
trial Court. 

1. Is the suit maintainable in law in 
present form? 

2. Has the plaintiff any right to sue? 
3, Did the cause of action arise on 
dates as alleged? 

4 Is any part of the claim barred by 
limitation? 

5. Has the Court jurisdiction to try 
this suit? 

6. Is the interest charged excessivé? 

7. What amount, if any, is due to 
the plaintiff from the defendant No. 1? 

8. To what relief is the plaintiff 
entitled? 

8. The learned trial] Court took 
up issue No. 5 as the first issue for deci- 
sion as it involves jurisdiction of the 
Court. On this issue the plaintiff examin- 
ed one witness and the defendant also 
examined one witness. 


9, The plaintiff thas filed certain 
statements of account and bills 
which have been marked as Exits, 1 to 34 
and Exts. 36 to 146. Ext. 35 is a letter 
sent by the Defendant No. 1 to the 
Plaintiff Company at Digboi. 


10. After considering the evidence 
on record and the law on the point, the 
learned Assistant District Judge has held 
that the Court at Dibrugarh as no terri- 
torial jurisdiction to try the suit and as 
such he has refused to discuss the other 


the 
the 
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36 Gau, [Prs. 10-21] Burmah Oil Co. v, K. Tea Co, (Pathak J.J A.L R, 


issues and ordered for return of the Company Lid. _— the Principal Defens 
plaint for presentation in proper Court, dant is at Bentinck House, P-15, Bentinck 
as provided under Order VII Rule 10 of Street, Calcutta 1 andit carries on busix 
the Civil Procedure Code, Hence this ness at Kunchanpore Tea Estate, P. O, 
appeal. Monacherra in the district of Cachar, 
11. In para 2 of the plaint it has The Assam Oil Company Ltd. a Comm 
been stated that the defendant carries on Pany incorporated in England carries on 
its business in the district of Cachar in business among other places in India at 
Assam and it had credit facilities with Digboi in the district of Lakhimpur, _ 
the plaintiff for purchasing petroleum 15. __ In the circumstance clause (a) 
products of Defendant No, 2 marketed Of Section 20, Civil Procedure Code is 
and sold by the Plaintiff on condition of Ot attracted to the case and the Sub- 
paying to the Plaintiff at Digboi all bills ordinate Judge, U. A, D. at Dibrugarh 
made for sale of petroleum products to (now Assistant District Judge at Dibru- 
the Defendant No. 1 within 30 days from garh) has no jurisdiction to try the suif 
the datte of the bills. In para 5 of the Under clause (a) of Section 20, 
plaint it has been stated that the cause 16. The learned counsel for ‘the 
of action for the suit arose at Digboi Appellant therefore relies on clauses (b) 
within the jurisdiction of the Court of and (c) of Section 20 and submits that 


the Sub-Judge, U, A, D. Dibrugarh, the Court at Dibrugarh has jurisdiction 
12, Mr. P, Choudhary. the learned to try the suit. / 
counsel appearing for the Plaintiff Ap< 17. So far as clause (b) of Sec 


ellant submits that for the purpose of tion 20 is concerned, the learned Counsel’s 
derana ion of the terriotria] jurisdic- Submission is that Pro forma Defendant 
tion of the Court for trying the instant No. 2 carries on business at Digboi with 
suit the provisions of Section 20 of the in the jurisdiction of the Court at Dibru- 
Civil Procedure Code are attracted. garh and though leave of the Court was 


f ager not obtained in this respect, as required 

13. _ Section 20 of the Civil Pro- by clause (b), this court may grant 
cedure mE reads as naar reer leave. 

"20. Other suits to be institute ins j 
where defendants reside or cause of gop ee rae pane eee 
action arises: Subject to the aoe he suit from the Principal Defendant 
aforesaid, every suit shalt be instituted and the Plaintiff has not claimed any 
ines Court Paek the local limits of relief against Pro forma Defendant No. 2 
whose a a ep t ch of the This is clear from the Plaintiff's state- 

(a) the oat an “i Or ea an ment in para 7 of the plaint. It is thus 
defendants where there are more ren abundantly clear from the plaint itself 
one, at the time of the commencement of that the Plaintiff claims no ralia? against 
the suit, actually and voluntarily resides, Pro forma Defendant. The reason for 
or ae on business, or personally impleading the Assam Oil Company Ltd. 
works for gan; Or __--~as a Defendant or Pro forma Defendant 

(b) any of the defendants.--where js not clear from the plaint and the proa 
there are more than one,-at the time of cedure adopted by the Plaintiff in this 
the commencement of the suit. actually regard appears to be dubious. 


. ard -voluntarily resides. or carries on 9 ot 
‘Business, or personally works Jor et, proci Sire EGET L Rule 3 of tho Civi 
provided that in such | case either the “3. Who may be joined as d 
leave of the Court is given, or the defen- AI persons may be'ioired n cae eee 
danits who do not reside, or carry on dants against whom any right ts relia? 
business, or personally work for gain, as in respect of or arising out of the ame 
aforesaid acquiesce in such ee e act or transaction or series of acto ac 
part, gine oE Oe age ere ae P oracions is Soeren to exist, whether 

* Pa jointly, severally or i ive, 

Explanation I:— Where a person has 2 X y n the alternative, 


- where, if separate suits were brought 
a permanent dwelling at one place and against such persons. any common ques~ 
also a temporary residence at another 7 


a tion of law or fact would arise.” 
place. he shall be deemed to reside at 20. Order 1 Rule 5 of the Civil 
both places in respect of any cause of Procedure Code reads as follows:— 


action arising at the place where he has `. «5, Defendant need not be interested 
such temporary residence. : in all the relief claimed— It shall not 

Explanation IL.:— A corporation shall be necessary that every defendant shal! 
be deemed to carry on business at its be interested as to all the relief claimed 
sole or principal office in India or. in in any suit against him.” 


respect of any cause of action arising at 21. In the instant case the Plain- 
any place where it has also a subordinate tiff has not claimed any relief against 
office, at such place.” the Pro forma Defendant No. 2. In the 


14, The admitted position is that circumstances Defendant No, 2. though 
the registered office of Kunchanpore Tea the Plaintiff has made it a party. is real- 


“ ‘principal Defendant 
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ly nota Defendant as contemplated 
under Order 1 Rules 3 and 5 of the 
Civil Procedure Code. That being the 
position even though Pro forma Defen- 
dant may be carrying on business at 
Digboj within the jurisdiction of the 
Court at Dibrugarh, clause (b) of Sec- 
tion 20 is not attracted to the instant 
case, and more particularly when the 
against whom only 
the Plaintiff has sought relief. in the 
suit has not acquiesced in such institu- 
tion of the suit but on the other hand 
has raised objection to the territorial 
jurisdiction of the Court. The question of 
granting leave by this Court does not at 
all arise, In the circumstances the learned 
counsel’s submission that the instant case 
is covered by clause {(b) of Section 20 
and the Court at Dibrugarh has jurisdic- 
tion to try the suit has no substance, 


22. The learned counsel for the 
appellant lastly submits that tthe cause 
of action arose wholly or in part at 
Digboi within the jurisdiction of the 
Court at Dibrugarh. Therefore, under 
clause (c) of Section 20, the Court at 
Dibrugarh has territorial jurisdiction to 
try the suit, 


23. The submission of the learned 
counsel for the Appellant is that accord- 
ing to the agreement or arrangement 
between the Plaintiff and the Principal 
Defendant, the payment of the price of 
the goods sold was to be made at Digboi 
and this forms a part of the cause of 
action for the suit and hence the Court 
at Dibrugarh has jurisdiction to try the 
suit, - i 
24, D. W, T. Priyabrata Datta, 
who is the Managing Director of Kun- 
chanpore Tea Company stated that the 
„~ Stipulation between the Defendant and 

the Plaintiff took place at Calcutta, The 
petroleum product goods were to be de- 
livered from Badarpur to Kunchanpore 
Tea Estate within the Cachar District 
and the money was agreed to be paid 
by cheque at Calcutta and there was 
no stipulation for payment of money at 
Digboi. In cross-examination 1 
stated that he was acting as I 
Director of the Company-sincé 1959, that 
the agreement with the Plaintiff was 
made with him in the year 1959, and it 
‚was in writing. D, W, 1 added that he 
had no document with him relating to 
that agreement. 


25. P. W. ®©, Jogendra Nath 
Sarma, who is serving under the Plain- 
tiff stated in cross-examination that the 
agreement between the Plaintiff and the 
Defendant was made by letters, but they 
had not filed those letters in the suit, 
That Defendant No. 1 was of Cachar 
District and its head office was at Cal- 
cutta. P. W, 1 stated that the condition 
that the Defendant would have to pay 
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money at Digboi was in writing. buf 
that writing was not filed in Court, 
P., W. 1 stated that he could not say 
where the agreement was finalised. 
P. W, 1 further stated that Defendant 
No. 1 made its payment at Calcutta 
Branch and the petroleum product goods 
were delivered in Cachar district, 

_ 26. From the above evidence [ff 
is abundantly clear that the agreement 
between the Plaintiff and the principal 
Defendant 1 took place at Calcutta, The 
petroleum product goods for the balance 
price of which the present suit has been 
filed were admittedly delivered in the 
Cachar District, That being the position 


‘the Suit, could have been filed at Calcutta 


or in the Cachar District, 


27. The learned counsel for the 
appellant, however, strenuously submits 
that there was the stipulation that the 
price of the goods would have to be paid 
at Digboi and as such cause of action 
arose at Digboi within the jurisdiction 
of the Court at Dibrugarh. In this con- 
mection the learned counsel has referred 
to the evidence of P, W. 1. P. W., 1 no 
doubt stated that there was a stipulation 
that. the price would be paid at Digboi, 
but he categorically stated that there was 
an agreement jin writing and that the 
agreement was made by letters, but the 
Plaintiff had not filed those letters in the 
suit. P. W. 1 further stated that the 
stipulation that the price had to be paid 
at Digboi was also in writing, but that 
writing was not filed in Court, The evi- 
dence of P, W. 1 in simple language is 
that the agreement including the stipula- 
tion that the price would have to be 
paid at Digboi was reduced into writing 
but the plaintiff did not produce those 
documents though those were with the 
Plaintiff, On the other hand D. W. 1 
categorically stated that there was no 
stipulation for payment of money at 
Digboi, The learned counsel drew my 
attention to Ext. 38 and Ext. 99 and 
some other Exibits which ; 
for the petroleum products_submitted by 
the plaintiff to the defendant. A the foot 


-Note of Ext. 38 it is written as follows:— 


“N. B. Cheque/demand draft should 
be drawn/bought on aScheduled Bank 
either in Dibrugarh or Calcutta.” 


28. At the Foot Note of Ext, 99 
it is written as follows: 

“N. B. Cheque/demand draft should 
be drawn/bought on a Scheduled Bank 
either in Digboi, Dibrugarh or Calcutta.” 

29. From ‘he writings on the 
Foot Notes of the bills it is fotnd that 
the cheques/drafts had to be drawn/ 
bought on a Scheduled Bank either in 
Digboi. or Dibrugarh or Calcutta, Accord- 
ing to P. W. 1 Defendant made its pay- 
ment at Calcutta Branch and the goods 
were delivered in Cachar, The foot notes 
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in the bills do not prove that the price 
of the goods purchased in Cachar was 
stipulated to be paid at Digboi or Dibru< 
garh, The bills are in printed forms, 

30. Regarding the place of pay- 
ment P. W. 1 stated in cross-examination 
as follows:— 

“The Defendant No. 1 made his pay- 
ment at Calcutta Branch, Our goods 
were delivered at Cachar district. It is 
written in our bill, that the money is 
to be paid at Digboi or Calcutta, The 
forms of the bill are printed. Such bills 
are prepared for all our customers, what- 
ever may be agreement with them.” 


al. From the evidence given by 
P. W. 1 it is quite clear that the writing 
at the foot of the bills did not conclusive- 
ly prove that the agreement was to the 
effect that the price was to be paid at 
Dibrugarh or Digboi, Obviously the place 
of payment of the price would depend 
upon the agreement made between the 
parties to that effect, When the agree- 
ment or other relevant documents have 
not been produced by the Plaintiff in 
the instant case, it cannot be held that 
there was a stipulation that the price of 
the goods sold in Cachar District was to 
be paid in Digboi or Dibrugarh, 


32. There is no reliable evidence 
to prove that there was a stipulation be- 
tween the Plaintif and the Defendant 
that the price of the goods delivered in 
Cachar district would have to be i 
at Digboi or at Dibrugarh. On the other 
hand P. W. 1 admitted that the defen- 
dant made payment at Calcutta Branch. 
On consideration of the entire evidence 
on the point it has to be held that the 
payment was to be made at Calcutta as 
alleged by the Defendant, The agree- 
ment was made at Calcutta. the goods 
were delivered in the district of Cachar. 
and the payment had to be made at Cal- 
cutta. ` 
| 33. In the circumstances in any 
iyiew of the matter it cannot be said that 
cause of action for the suit wholly or 
in part arose at Diggi er Dibrugarh. 
Hencé the Court at Dibrugarh nas ne 
territorial jurisdiction to try the suit. 

34. In the result it is found that 
the learned Assistant District Judge cor- 
rectly held that the Court of the Assis- 
tant District Judge at Dibrugarh had no 
territorial jurisdiction to try the suit 
and as such he correctly ordered for re- 
turn of the plaint to the Plaintiff for 
presenting in proper Court, as provided 
under Order VII Rule 10 of the Civil 
Procedure Code. 

35. In the result this appeal has 
no merit and is dismissed, with costs. 

Appeal dismissed, 
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Index Note:— (A) Limitation Act 
(1908), Arts, 142-144 — (Limitation Act 
(1863) Arts. 64, 65) — Applicability — Suit 
for possession based on title on allega- 
tion of tenancy — Failure to prove fact 
of tenancy — Suit is governed by Art. 
242 and not- Art. 144, 


_. Brief Note:-— (A) If a person having 
title to the property sues for possession 
of the suit property on the allegation 
that the defendant was his tenant but 
fails to establish the tenancy pleaded, 
then it follows that he must have either 
been dispossessed or that he had discon- 
tinued his possession prior to the suit. 
Such a suit would be governed by Art. 
142 and not by the residuary Art. 144 of 
the Limitation Act 1908, AIR 1970 All 
289 (FB) Not fol. ATR 1950 Assam 55 
and AIR 1962 Manipur 36 Foll; AIR 1940 
Mad 798 (FB) and (1888) 16Cal 473 (PC) 
and (1889) 17 Cal 137 (PC) and (1913) 
18 Ind Cas 17 (PC) and AIR 1935 Lah 
475 and AIR 1963 Mys 1 (FB), Rel. on 
(Para 18) 

In view of the finding that the pre~ 
decessor of the defendant was an agent 
of the true owner, predecessor-in-interest 
of the plaintiff and had paid rent till 
one year prior to the suit the question 
whether the suit is governed by Art, 142 
or Art. 144 of the Limitation Act is 
purely of academic interest as the suit 
is filed within 12 years prior to the suit. 


(Para 20) 

Index Note:— (B) Evidence Act 
(1872), S. 13 — “Right”? — Previous 
judgment im a criminal case — Admis- 


sibility of, in civil suit — Judgment” is 
admissible as evidence of a particular 
imstance in which theright was claimed 
— Such judgment however cannot be 
a conciisive preof of the fact mentioned 
in the recital but is merely a niece of 
evidence which can be considered along 
with other evidence on its intrinsic 
value, AIR 1969 Ori 29, Bel. on. AIR 
1955 SC 127, Dist. (Para 23) 


Index Note:— (C) Civil Procedure 
Code (1868), S., 189 — Finding as to 
whether or not there was an oral gift is 
a finding of fact — Such finding cannot 
be assailed in second appeal. 


(Para 9) 
Cases Referred: Chronological Paras 
AIR 1970 All 289 = 1969 All LJ 854 
__ (FB), Qadir Bux v., Ramchand 12 
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1873 
- AIR 1963 Mys 1 (FB), Lingamma v, 
Putte Gowda 18 
AIR 1962 Manipur 36. K. K. Singh 
v. E, I. Singh 17, 19 
AIR 1962 Raj 127 = 1962 Raj LW 
77, Onkarmal v, Banwarilal 22 
AIR 1960 Ori 29 = 25 Cut LT 366. 
Gobind Chandra v. Upendra A 


Padhi 
“ATR 1955 SC 566 = 1955-2 SCR 270, 

Anil Behari Ghosh v. Latika Bala 
Devi 22 

AIR 1950 Assam 55, Premeswar Das 
v. Madhab Chandra 13. 

AIR 1940 Mad 798 = 1940-2 Mad LJ 
190 (FB). Official Receiver of East 
Godavari v. Govindraju 

AIR 1935 Lah 475 = ILR 16 Lah 442 
(FB), Behari La; v. Narain Das 


AIR 1931 Mad 216 = 1930 Mad WN 
515, Chinnan v. Ranjithammal 

(1913) 18 Ind Cas 17 = 25 Mad 
LJ 95 (PC), Dharin Kanta v. Gabar 


Ali 
_ (1889) ILR 17 Cal 137 = 16 Ind 
App. 148 (PC), Mohd, Amanulla 
Khan v. Badan Singh 
888) ILR 16 Cal 437 16 Ind 
App 23 (PC), Mohima Chunder v. 
Mahesh Chunder 15 

Y, Imo Singh, for Appellant; N. 
Kerani Singh, for Respondents Nos. 1 
and 2. 

JUDGMENT :— This is an appeal by 
the contesting defendant No. 1 Adhikari- 
mayum Brapamohon Sarma, against the 
judgment and decree of the Additional 
District Judge, Manipur, in C. A. No, 17/ 
70/17/70 dated 11-1-1971. by which he 
decreed the plaintiffs suit reversing the 
decree of the trial Court, 

2. The plaintiffs case was that 

“Wate R. K. Chandrahas Singh, father of 
pro forma defendant No, 5. was the ori- 
gina] owner of,the suit land. He allowed 
late Ramnath Sarma. the father of defen- 
dants Nos. 1 and 2 to live in the suit 
land as its Manager on condition of de- 
livering half of the produce of the land. 
Ramnath Sarma used to give half of the 
crop of the land every year to late R, K. 
Chandrahas Singh, and after his death 
which took place about 35 years ago, to 
his son. pro forma defendant No, 5, After 
the death of Ramnath Sarma, which took 
place about 25 years ago, his sons Braja- 
mohon Sarma, defendant No. and 
Bangsidhari Sarma also used to give half 
share of the crop raised on the land, 
every year, to the pro forma defendant 

No, 5 till 1955. Since 1956 they have 
refused to pay such share tothe pro forma 
defendant No, 5. At this pro forma de- 
fendant No. 5 asked them to vacate the 
land., but to no effect. Thereafter. the 
pro forma -defendant No, 5 sold the suit 
land to the plaintiff on 23-4-1956 for a 
consideration of Rs, 800/- under a regis- 
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tered sale deed. When the plaintiff went 
to take possession over the land, it is 
alleged, defendant Nos. 1 to 4, who are 
in possession of the land, did not allow 
him to do so and denied his title, Under 
the circumstances, the plaintiff filed the 
suit for declaration of his title to the suit 
land, and for recovery of possession by 
evicting the defendants therefrom. 


. 3 The pro forma defendant No, 5, 
filed a written statement admitting the 
claim of the plaintiff. The suit was con~ 

- tested by defendants Nos, 1+to 4, who filed 
a joint written statement. It was not 
denied by them that the suitland original- 
ly belonged to late R. K. Chandrahas 
Singh, According to them, late R. K. 
Chandrahas Singh, made an oral: gift of 
the suit land in favour of late Ramnath 
Sarma about 41 years ago with delivery 
of possession and that since then Ram- 
nath Sarma and after his death his sons 
have all along been in possession of the 
land by their own right, adversely against 
R. K. Chandrahas Singh. and his succes- 
sors-in-interest. They also contested the 
suit on the gtound that proforma defen- 
dant No. 5 alone had no right to selj the 
jand ło the plaintiff as R. K., Chandrahas 
Singh left some other song besides pro 
forma defendant No. 5, and that the suit 
was barred by limitation under Art, 142 
of the Indian Limitation Act, 1908. 

4, Upon the pleadings. as many 
as. 13 issues were framed, including the 
following issues, which were issues Nos. 5, 
10. 11 and 12 respectively: 

“5, Is the suit barred by limitation 
and adverse possession? -> 


x x x x x 

10. Was the plaintiff or his predeces- 
sor in interest in possession of the suit 
land within 12 ‘years before the in- 
stitution of the suit? or 

Was late Ramnath Sarma and after 
him were the defendants . Nos. 
and 2 the permissive possessors of the 
suit Jand paying half of its produce to 
late R. K. Chandrahas Singh and after 
his death to R. K. Angousana Singh till 
1955? 

11. Was_the suit Jand a joint pro~ 
perty of R. K. Lukhoisana Singh, R. K. 
Angousana Singh and the heirs of late 
R. K. Gopalsana Singh on 23-4-1956, if 
so, can the plaintiff sue for recovery of 
possession of the suit land on the basis of 
purchase from R. K. Angousana Singh? 


12. Did late Adhikarimayum Ram- 
nath Sarma acquired the suit land by 
gift from late R. K, Chandrahas Singh?”. 

: Eight witnesses on behalf of 
the plaintiff, and five witnesses on behalf 
of the defendants were examined in the 
suit, and a number of documents were 
also proved. On a consideration of the 
evidence adduced by the parties. the 
jearned Miunsiff held in favour of the 
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plaintiff on all the issues except issues 
Nos, 5 and 10. In: deciding these two is- 
sues, the learned Munsiff held that in the 
facts and circumstances of the case, Arti- 
cle 142 of the Indian Limitation Act, 
1908, is applicable, and that the plaintiff 
failed to prove that they were in posses< 
sion of the land, either actually or con< 
structively within 12 years before the in~ 
stitution of the suit. The suit was ac- 
cordingly held to be barred by limitation 
under the said Article, and in the result 
the suit was dismissed, 

6. Being aggrieved by the decree 
of the learned Munsiff. the plaintiff pre- 
ferred an appeal before the District 
Judge, which was transferred to the Ad- 
ditional. District Judge for disposal. It 
appears from the judgment of the learn- 
ed Additional District Judge that only 
three points were urged before him, viz., 

(1) Whether the suit land was the 
separate property of defendant No. 5 Shri 
R. Angousana Singh on partition 
amongst his brothers so as to give him a 
right to convey the suit land to the plain 


(2) Whether the suit land was gifted 
‘orally by Shri R. K. Chandrahas Singh 

to Shri Ramnath Sarma, so as to confer 
the right of ownership or at least a col- 
our of such right to the latter and his 
successors-in-interest, and 
.. (3) Whether the suit_is barred by 
Article 142 or 144 of the Schedule to the 
Indian Limitation Act, 1908, in the cir- 
-cumstances of the case, 

A Upon the evidence on record, 
the learned Additional District Judge 
answered all the three points in favour 
of the plaintiff-appellant. In deciding 
the third point the learned Judge held 
that the suit was governed by Art. 144 
and not by Article 142 of the Act, and 
that the defendants failed to prove their 
adverse possession. He accordingly de= 
creed the suit, reversing the decree of the 
tria] Court. 


8. In the present appeal, Shri Y. 
Imo Singh. -the learned counsel for the 
appellant did not challenge the finding 
of the Additional District Judge on the 
first point mentioned above, but he vehe~ 
mently attacked the findings on the other 
two points. 

9. The question as to whether or 
not late R. K. Chandrahas Singh made an 
oral gift of the suit land to late Ram- 
nath Sarma, predecessors-in-interest of 
the appellant is purely a question of fact, 
and that being so the finding of the learn< 
ed Court below on that question cannot 
be assailed by the appellant in the second 
appeal] even if the finding is erroneous. 


10. The other question, viz.. whe« 
ther the suit is governed by Article 142 
or by Article 144 of.the Indian Limita- 
tion Act, 1908, is undoubtedly a question 


A. I. R. 


of law, and the appellant is entitled to 
challenge the finding of the first appellate 
Court in this regard, 


1 It was contended by tha 
learned counsel for the appellant ‘that 
the learned Additional District Judge was 
entirely wrong in holding that the sui is 
governed by Article 144 of the Indian 
Limitation Act, and thus throwing the 
entire onus of proof on the ‘defendants. 
According to him, the suit is governed by 
Article 142 of the Indian Limitation Act 
in which case, the plaintiff must prove 
his Possession within 12 years prior to 
the institution of the suft to entitle him 
to get a decree for possession. It was 
submitted that in the present case, the 
plaintiff has failed to discharge this bur~ 
den as rightly held by the Munsiff and 
so the lower appellate Court committed 
an error in law by reversing the said 


decree, 

12, In holding that the suit is 

governed by Article 144 of the Indian 
Limitation Act, 1908, it appears from the 
judgment of the learned Additionaj Dis 
trict Judge that he relied mainly on the 
Full Bench decision of the Allahabad 
High Court in Qadir Bux v. Ramchand, 
AIR 1970 Al 289 (FB). wherein ït was 
held by their Lordships that if a plaintiff 
claims possession against a defendant al- 
leging him to be his tenant and fails to 
prove the tenancy set up by him, Artix 
cle 142 of the First Schedule to the 
Indian Limitation Act, 1908. will not apa4 
ply and the only Article tha; can apply 
fs Article 144 of the First Schedule ta 
the Limitation Act, 
_ R. The question as fo whether 
in such a case Article 142 or Article 144 
of the Indian Limitation . Act, 1908, is 
attracted came up for decision before a 
Division Bench of this Court in Premes« 
war Das v, Madhab Chandra Das. AIR 
1950 Assam 55, where their Lordships 
decided as follows: 


“A plaintiff out of possession cannot 
succeed in a suit for possession without 
proof of a subsisting title. It would not 
be enough to prove that plaintiff had title 
15 or 20 years before suit. A subsisting 
title would involve proof of title in ad- 
dition to possession within 12 years. Tf, 
therefore, a plaintiff bases his case on the 
permissive character-of defendant’s pos« 
session and fails to prove it he may 
succeed if his title and possession within 
12 years have been proved. It is only on 
proof of subsisting title that a defendant 
can be called upon to prove his adverse 
possession. It would not be necessary 
to go into the question of defendant’s 


-adverse possession if plaintiff has nof 


proved his subsisting title in the suit 
property. Article 142 covers cases of aca 
tual and constructive possession and dis« 
possession. A person can remain in 
Possession of the property through a 
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licensee or a tenant. He is not in actual 
possession but his possession in law is 
there. Such a person can certainly be 
dispossessed and his dispossession in 
such a case would occur immediately his 
ttle is repudiated. There is no reason 
why Article 142 should not apply to such 
a case,” 

14, In deciding the above case, 

their Lordships relied on the Full Bench 
decision of the Madras High Court in 
Officia} Receiver of East Godavari v. 
Govinda Raju, AIR 1940 Mad 798 (FB), 
and also on the Full Bench decision. of 
the Punjab High Court in Behari Lal v, 
Narain Das, AIR 1935 Lah 475 (FB). 
_ 15 In the Madras case, Horwill J., 
before whom the case came up for dis~ 
posal first. in his order of reference for- 
mulated the question in these words: 

“Whether in a case where a plaintiff 

. gets up a case of permissive possession 

and fails to prove it, the burden then lies 
upon the plaintiff to prove that he was 
fin possession within 12 years of suit or 
whether the onus is upon the defen- 
dant to prove adverse possession for a 
period of 12 years.” 
The Full Bench, after a careful cona 
sideration of the matter and relying on 
three Privy Council cases, viz.. Mohima 
Chunder v, Mohesh Chunder, (1888) ILR 
M6 Cal, 473 (PC), Mohd. Amanulla Khan 
v. Badan Singh, (1889) ILR 17 Cal 137 
(PC). and Dharni Kanta v. Gabar Ali 
{1913) 18 Ind, Cas 17 (PC), held: 

“Ie is wrong to say that a person 
‘who could prove title in suit for ejecta 
ment has the right to adecree unless de= 
fendant proved adverse possession for 12 
years, The plaintiff ïs not entitled to 
succeed unless he says in addition to his 
title that he has been in possession of 
the property within 12 years of the suit. 
The burden lies upon the plaintiff to 
prove that he was in possession within 12 
years of suit; the onus is not upon the 
neran to prove adverse possession for 

a period of 12 years”. 

16. In. AIR 1935 Lah 475_ also 
their Lordships held: 

“Where in a suit for possession, 
plaintiff pleads possession and disposses= 
sion, the suit is governed by Article 142, 
it cannot be said that in all cases Arti- 
tle 144 is to govern the case once ~ the 
plaintiff has proved a title to the pro- 
perty. Dispossession may be either actual 
fn the sense of an existing actual pos- 
session being forcibly terminated 
actual dispossession, or it may be a legal 
constructive possession being terminated 
by a lega] dispossession.” 

17. The same question came up for 
decision before the Judicial Commissioner, 
Manipur, in K., K. Singh v. E. L Si 
AIR 1962 Manipur 36. and it was held 
that “where the plaintiff files a suit for 


A B. Sarma v, H. T, Singh (B. N. Sarma J.) [Prs. 13-20] Gau, 41 


ejectment of the defendant from the land 
fin suit on the basis of his title on 
the allegation that the defendant was his 
tenant. had not paid any rent and had 
refused to vacate the land and the allega- 
tion of tenancy denied by the defendant 
is not proved, the suit virtually amounts 
to one for possession on the ground of 


/ dispossession by the defendant and would 


be governed by Article 142 of the Limi- 
tation Act and not by the residuary Arti- 
cle 144.” 

18. The Mysore High Court in a 
Full Bench case in Lingamma v. ee 
Gowda, AIR 1863 Mys 1 (FB), 
cided to the same effect, viz, net 
the plaintiff who files a suit for posses~ 
sion, has to prove not only his title 
to the suit property but also his posses- 
sion over the same within 12 years from 
the date of the suit. Ifa person hav- 
ing title to the property sues for posses- 
Sion of the suit property on the allega- 
tion that the defendant was his tenant 
but fails to establish the tenancy pleaded, 
then it follows that he must have either 
been dispossessed or that he had discon- 
tinued his possession prior to the suit, 

19. The decision of the Judicial 
Commissioner, Manipur in AIR 1962 
Manipur 36, was binding on the Courts at 
Manipur at the time when the first ap- 
peal was disposed of by the learned Ad- 
ditional District Judge. Now, also after 
Manipur has come under the High Court’ 
of Gauhati, the decision of the Assam 
High Court in, AIR 1950 Assam 55, which 
has not been overruled is binding. That 
apart, these two decisions are in conson~ 
ance with the view of several other High 
Courts, as mentioned above. Under the 
circumstances, the finding of the learned 
Additional District Judge that Article 144 
of the Limitation Act (old) is applicable 
to the present case, cannot be sustained. 


20. Whether the present suit is 
governed by Article 142 or by Article 144 
of the Limitation Act is purely academic 
in my opinion. Because, the findings 
arrived at by the learned Additional Dis- 
trict Judge are sufficient to hold that the 
suit is not barred by limitation even if 
the suit held to be governed by Arti- 
cle 142 of the Indian Limitation Act, . 
1908. The learned Additional District 
Judge has found that the defendants have 
admitted that Shri Ramnath Sarma was 
allowed. by late R. K. Chandrahas Singh 
to reside in the suit land before the 
alleged gift. He has disbelieved the 
story of the alleged gift. It has been 
held by him that whether Ramnath 
Sarma entered the suit land as a favou- 
rite servant of R. K., Chandrahas Singh or 
as his Manager or tenant, the position is 
quite clear that he was an Agent of the 
true owner. He has also believed the 
evidence of getnvent No. 5. who was 


examined as P, W. 5 that after the death 
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of Ramnath Sarma, his sons including 
defendant No. 1 paid to him half of the 
produce of the land till one year before 
the sale of the suit land to the plaintiff. 
From these findings of the. learned Ad- 
ditional] District Judge, it is quite clear 
that the plaintiffs predecessors-in-interest 
R. K. Chandrahas Singh and after his 
death his son defendam; No. 5 was in 
constructive possession of the land 
through the defendants, whose possession 
was only permissive. This clearly goes 
to show that the plaintiff or for that 
matter his predecessors-in-interest was 
in possession of the disputed land with- 
in 12 years prior yo the institution of the 
suit, If that be so, the suit is evidently 
not barred by Limitation even if Arti- 
cle 142 of the Limitation Act is applied. 


21. The learned counsel for the 
appellant contended that the learned Ad- 
‘ditional District Judge committed an 
error in law by placing reliance on the 
recitals in the judgment of a Criminal 
Case, viz.. Criminal Case No. 203 of 1955, 
which was instituted by the pro forma 
defendant No, 5 against defendants Nos. 1, 
4 and others including P. W. 7 Salam 
TIbomcha Singh, alleging that the accused 
persons in that case used criminal force 
against him when he went to demand 
his share of the crop in respect of the 
suit land. - This Judgment was marked 
Ext, A-16 and it is seen from the judg- 
ment that the aceused took the plea in 
that case that they were regularly deli- 
vering the share of crop due to the com- 
-plainant. The learned Additional Dis- 
trict Judge took into consideration this 
admission of the defendants in the crix 
minal case, from the said judgment. 


22. It was submitted by the learn- 
ed counsel for the appellant that the 
judgment of acriminal Court is relevant 
in a civil suit only for a limited purpose. 
to show that there was a case between 
the parties and that in such case the ac- 
cused were either convicted or acquitted. 
It is not evidence of the fact proved or 
disproved in such a case nor can the re- 
citals be used as evidence of the fact 
alleged in such recitals, In support of 


this contention he relied on the decisions - 


in Anil Behari Ghosh v. Smt, Latika 
Bala Devi, AIR 1955 SC 566 and Onkar- 
mal v. Banwarilal, AIR 1962 Raj 127. 


. 23. There can be no two opinions 
that a previous judgment in a criminal 
case can be used only for the limited 
purpose, as mentioned above, and that 
the recitals in such judgment cannot be 
used as proof of the fact alleged in such 
recitals, But, such judgment is admissi- 
ble. in my opinion, under Section 13 of 
the Evidence Act, as evidence of a parti- 
cular instance in which the right was 
claimed. This, no doubt, cannot be a 
proof of the fact mentioned in the recital 


‘as conclusive for deciding the 


ALR. 


but it can be looked into along with other 
evidence, for whatever worth it may be, 
in my opinion, As observed by the learn- 
ed Judge in Gobind Chandra v. Upendra 
Padhi, AIR 1960 Orissa 29: 

: “It is not that the judgment of the 
Criminal Court has to be ignored al- 
together but it should not be relied upon 
civil suit 
for malicious prosecution. A Civil Court 
has to go into the matter on the evi- 
dence adduced before % in the civil suit 
independently of the view expressed by. 
the Criminal Court. 


The sense in which it is said that the 
Criminal Court judgment is not admissible 
in evidence is that apart from the fact 
of the result of the Criminal Court judg- 
ment, namely, its termination in favour 
of the accused persons, the observations 
of the Criminal Court of the reasoning 
on which the order of acquittal is based 
is not to be accepted as conclusive.” 


24. Even if this judgment is left 
out of account, there is the admission of 
the defendants themselves that their 
father Ramnath Sarma was allowed to 
occupy ‘the land by R. K. Chandrahas 
Singh. This clearly goes to show that 
the possession of the defendants was per« 
missive, Once the possession is found to 
be permissive, it is to be presumed that - 
it continues to be so unless there is clear 
evidence of assertion of hostile title at 
some stage. The learned Additional Dis- 
trict Judge has held that there was no 
evidence of such assertion of hostile 
title by the defendants agains: the true 
owner at any stage. Then there is the 
evidence of P, W. 5 (pro forma defendant 
No, 5) that the principal defendants used 
to deliver his share of crops till about 
1955. P. W. 7 Salam Ibomcha Singh who 
Was a co-accused with the defendants in 
the said criminal case stated in his evi- 
dence about the demand of his share of. 
erop by pro forma defendant No, 5. The 
learned Additional District Judge took 
into consideration all these evidence and 
he believed the same. If believed these 
are sufficient, evidence to prove construc- 
tive possession of the plaintiff and his 
predecessor till 1955. 

25. It was then contended by the 
learned counsel for the appellant ‘that 
even if Ramnath Sarma came to occupy 
the land with permission from R, K. 
Chandrahas Singh. it cannot be held that 
the defendants Nos, 1 to 4 also are in 
possession of the land in the same capa~ 
city. According to him, a licence does 
not create any heritable right as in the 
case of tenants. Hence, if a person was 
permitted by the owner of a property to 
be in occupation of it. the possession of 
the heirs of such occupier after his death 


will not be permissive but adverse against 


the owner. In support of this con- 
tention he relied on the decision -in 
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Chinnan v. Ranjithammal, AIR 1931 Mad 
216, where it was held: 

“A license is not annexed to the 
property in respect of which it is enjoy- 
ed, nor is it a transferable or heritable 
right, but is a right purely personal 
between grantor and licensee. Unless a 
different intention appears it cannot be 
exercised by the licensee’s servants or 
agents. 

Representatives of a tenant on suffer- 
ance are mere trespassers. since they 
cannot be regarded as succeeding to any 
interest in the tenancy: and what is true 
of a tenant on sufferance is true also of 
a licensee. From the date of licensee’s 
death the possession of his heirs becomes 
adverse to the owner of the property.” 

26.  Idonotfind any force in this con- 
contention as well, From ‘the evidence of P, 
W. 5, who has been believed by the learned 
Additional District Judge, it is seen that 
even after the death of Ramnath Sarma, 
the defendants continued to deliver the 
share of crop to R. K. Chandrahas 
Singh, and after his death to pro forma 
defendant No. 5. The question as to 
whether this evidence is sufficient or not 
cannot be gone into by the second ap- 
pellate Court. -In view of the evidence 
of P, W. 5, it cannot.be said that after 
the death of Ramnath Sarma, the posses- 
sion of the defendants has become 
adverse, 

27. As a result of the foregoing 
discussions, I find that although the find- 
ing of the learned Additional District 
Judge that Article 144 is applicable in 
the present case cannot be said to be 
correct. there is nothing wrong in the 
ultimate decision. His findings of fact 
are sufficient to hold that the suit is not 
barred under Article 142 of the Limita- 
tion Act as well. That being the posi- 
tion, the decree appealed against must be 
affirmed, and I do accordingly. The ap- 
peal is dismissed. In the circumstances 
of the case. I leave the parties to bear 
their own costs, 

Appeal dismissed, 
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of repurchase, the intention of: the par- 
ties as gathered from the document it- 
self is the determining factor, AIR 1954 
SC 345 and AIR 1960 SC 301, Followed. 

(Para 17) 


Index Note:— (B) T. P. Act (1882), 
S. 8 — Deed — Construction — Express 
words must ke given effect to without 
any extraneous enquiry, Surrounding 
circumstances, however, can be looked im- 
to when the language is ambiguous but 
oral evidence and evidence as to subse~ 
quent conduct cf the parties is not ad- 
missible, (X-Ref:— Section 58 (c)). 


(Para 17) 
Index Note:— (C) T. P, Act (1882), 
S. 58 (c) — Adequacy of consideration, 


non-existence of debt at the time of ex- 
ecution, period of reeonveyance only one 
year, possession of the pronerty in the 
purchasers since the purchase, no stipula- 
ticn of interest on repayment all these 
circumstances lead to the conclusion that 
the transaction is not a mortgage by con- 
ditional ; sale but a sale outright with a 
condition of repurchase. (Parg 25) 
Cases Referred: Chronological Parag 
AIR 1960 SC 301 = (1960) 2 SCR 

117, Bhaskar Waman Joshi v. Shri- 

narayan Rambilas Agarwal 
AIR 1954 SC 345 = 1955 SCR 174, 

Chunchun Jha v. Ebadat Ali 41 
AIR 1924 PC 226 = 51 Ind. 

App. 305, Narasingerji Gyanagerji 


v. P., Parthasaradhi 12 
AIR 1916 PC 49 = 43 Ind. App. 284, 
Jhanda Singh v. Wahid-ud-din 11 


(1900) 27 Ind App 58 = ILR 22 all 
149 (PC), Balkishan Das v. Legge Il 
(1890) 17 Ind. App. 98 = ILR 12 
All 387 (PC), Bhagwan Sahai v. 
Bhagwan Din 11 
(1885) ILR 7 All 558 = 1885 All WN 
108 (FB), Inder Sein v. Naubat 10 
(1858) 44 E, R., 924 = 2 De G and 
J. 97, Alderson v. White il 
A. M. Mazumdar and S, R. Bhat- 
tachariee, for Appellants; N, N. Dam and 
C, R. De, for Respondents. 
PATHAK, J.:—- This appeal is 
the Defendants, 


2. The plaintiffs case in brief is 
that 8 Bighas of land described in the 
schedule to the plaint hereinafter refer- 
red to as the suit land, belonged to the 
Plaintiff No. 1, late Bidya Singh and 
late Basanta Singh. who borrowed 
Rs. 500/- from Late Madan Singh, prede- 
sessor-in-interest of the Defendants and 
executed a mortgage by conditional sale 
(Kotabaddha) in respect of the suit land 
on 21st Magh., 1331 B, S. corresponding 
to February 3, 1925 with the stipulation 
that the mortgagee would reconvey the 
suit land on payment of the said sum of 
Rs. 500/~ within one year in favour of 
the mortgagors. Plaintiff No. 2 is the 
son and legal heir of Late Bidya Singh 


by 
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and Plaintiff No. 3 is the son and legal 
heir of Late Basanta Singh. Madan Singh 
died leaving Kameswar Singh, Defen- 
dant No. 1, widow Gidani Debi Defen- 
dant No, 2, daughter Parbati Debi Defen~ 
dant No. 3 and minor son Krishna Babu 
Singh Defendant No. 4 and minor daugh- 
ter Kutuma Debi Defendant No, 5 as his 
legal heirs, Defendants 6 to 12 with 
knowledge of the terms of the mortgage 
by conditional sale, have possessed some 
portion of the suit land by right of ex- 
change, The Plaintiffs’ homestead is 
situated on about 1 Bigha of the mort- 
gaged land and as they are entitled to 
redemption of the mortgaged land at any 
time, the Plaintiffs kept their homestead 
under their possession and they are liv- 
ing there even now. Late Madan Singh 
with whom ‘the land was mortgaged 
took the remaining about 7 Bighas 
. of the mortgaged land under his 
possession. The Plaintiffs requested Madan 
Singh several times during his lifetime 
to release the mortgaged land from ‘Kot’ 
mortgage by accepting the mortgage 
money. But Madan Singh evaded the 
matter on various pleas and in the mean- 
time he died. Hence the Plaintiffs re- 
quested the Defendants also several times 
for releasing the suit land from the 
‘Kot? mortgage. but they have not yet 
released the suit land. In the circum- 
stances the Plaintiffs have brought the 
suit for redemption of the suit land 
from the ‘Kot’ mortgage on payment of 
the mortgage money amounting to 
Rs, 500/- and for recovery of khas pos- 
session thereof. 
3. Defendants T, 2, 3 and 6 have 
filed a joint written statement and con- 
tested the suit. 


4, The Defendants have averred 
that there is no cause of action for the 
suit, that the suit is not maintainable in 
law in its present form, and that it is 
barred by limitation. The defendants’ 
ease is that the Plaintiff No. 1, late Bidya 
Singh, and late Basanta Singh, while 
alive, sold the suit land by executing a 
registered sale deed dated 21st Magh, 
1331 B, S. corresponding 4o 3-2-1925 for 
a consideration of Rs. 500/- and deliver- 
ed possession thereof. At the request of 
the vendors, a condition was subsequent- 
Ty inserted in tthe sale deed to the effect 
that if within one year from the date 
of execution of the sale deed the vendors 
or their successors repaid the considera~ 
tion money. the vendee or his successors 
would execute a sale deed in respect of 
the said land without any objection in 
favour of the vendors or their successors. 
That the transaction was a sale outright 
with a condition of repurchase and it 
was never a mortgage by conditional sale 
(Kot Kabala) as alleged. That time was 
of the essence of the contract and before 
the stipulated period expired Madan 


A.LE, 
Singh requested Plaintiff No. T, Bidya 
Singh and Basanta Singh to repay the sale 
price in terms of the condition of rex 
purchase but they refused to take back 
the land by repaying the sale price re« 
presenting that they had no necessity for 
the suit land. Thereafter Madan Singh 
with knowledge and consent of the 
Vendors got his name mutated in respect 
of the suit land in 1927 by right of pura 
chase and possessed the same by paying 
the Government revenue etc, from year 
to year, The Plaintiff No, 1 or the prea 
decessors-in-interes: of Plaintiff Nos. 2 
and 3 never objected to the mutation and 
possession of Madan Singh or his succes« 
sors. Madan Singh possessed tha suit land 
along with his brothers and after Madan 
Singh, his successors, that is, the Defen- 
TA have been in possession of the suif 
land. 


5. On the pleadings of the parties 

the following: issues were framed:-— 
- (1) Is there any cause of action? 

(2) Is the suit maintainable in Pfs 
present form? 

3) Is the suif bad for estoppel, 
waiver and acquiescence? 

(4) Is the suit bad for non-joinder of: 
parties? 

(5) Is the sui barred by limitation? 

(6) Whether the document in ques« 
tion is a sale deed or a mortgage deed? 

(7) Are the Plaintiffs entitled to a 
decree as claimed? 

(8) To what relief, if any. are ithe 
parties entitled? 

6. On consideration of the evi- 
dence on record the learned Munsiff 
held that the deed Ex, A dated 3-2-1925 
was an out and out sale deed and it was 
not a mortgage deed and as such he dis- 
missed the Plaintiffs’ suit. On appeal the 
learned Assistant District Judge found 
that the transaction was a mortgage by 
conditional sale and it was not out and 
out sale and accordingly he reversed the 
judgment and decree of the learned 
Munsiff and decréed the Plaintiffs’ suit, 
Hence this appeal by the Defendants. 


T. The point that arises for con= 
sideration in the instant case is whether 
the transaction under the registered deed 
dated 3-2-1925, Ex, A, is an out and out 
sale with a condition of repurchase of 
it is a mortgage by conditional sale, _ 

8. Under Section 54 of the Trans 
fer of Property Act ‘sale’ is defined as 
a transfer of ownership in exchange for 
a price paid or promised or part paid 
and part promised, 

9. Under Section 58 (c) mortgage 
by conditional sale has been defined as 
follows:— 

“58 (c) Where the mortgagor osten= 
sibly sells the mortgaged property:— 

on condition that on default of pay= 
ment of the mortgage money on a cer- 
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fain date the sale shal] become absolute, 
or 


on condition that on such payment 
being made the sale shalj become void, 
or, 

on condition that on such payment 
being made the buyer shall transfer the 
property to the seller, 

the, transaction is called a mortgage 
by conditional sale and the mortgagee a 
mortgagee by conditional sale: 

Provided that no such transaction 
shall be deemed to be a mortgage, un- 
Jess the condition is embodied in the 
document which effects or purporis to 
effect the sale.” 

10. From the definitions of sale 
and mortgage, it is found that “transfer 
of ownership” marks the difference be 
tween a sale and a mortgage. In a mort- 
gage the mortgagee holds the estate mere- 
ly as a security for the debt, and not 
absolutely, and he has therefore only a 
qualified and limited interest in it, con-+ 
fined to the object of satisfying his debt, 
and so long as the right of redemption 
remains in the mortgagor, the full pro- 
prietary interest and right cannot be 
said to have passed from him to the 
mortgagee. In a sale, on the other hand, 
the proprietary rights pass in their full 
sense and absolutely vide Inder Sein v. 
Naubat, (1885) ILR 7 All 558 (FB). 

11. 
Ali, AIR 1954 SC 345,- délivering the 
fudgment of the-Supreme Court, Bose. J. 
observed- as follows:— 

“The question whether a given trans- 
action is a mortgage by conditional] sale 
or a sale outright with a condition of 
repurchase is a vexed one which invari- 
ably gives rise to trouble and litigation. 
There are numerous decisions on the 
point and much industry has been ex~ 
pended in some of the High Courts in 
collating and analysing them, We think 
that is a fruitless task because two docu- 
ments are seldom expressed in identical 
terms and when it is necessary to con< 
sider the attendant circumstances the 
imponderable variables which that brings 
fn its train make it impossible to com- 
pare one case with another. Each must 
be decided on its own facts, But cértain 
broad principles remain. 

The first is that the intention of the 
parties is the determining factor; see ‘Bal- 
kishen Das v. Legge’, (1900) 27 Ind. App. 
58 (PC). But there is nothing special about 
that in. this class of cases and here as 
in every other case. where a document 
has to be construed. the intention must 
be gathered, in the first place. from the 
document itself. If the words are express 
and clear, effect must be given to them 
and any extraneous enquiry into what was 


. thought or intended is ruled out, The real’ 


question in such a case is not what the 
parties intended or meant but what is 


In Chunchun Jha.-v~" Ebadat 
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the lega] effect of the words which they 
used, If however, there is ambiguity in 
the language employed, then it is per 
missible to look to the surrounding cir- 
cumstances to determine what was in- 
tended. i 

As Lord Cranworth said in — ‘Aldera 
son v. White’, (1858) 44 ER 924 at p. 928 


“The rule of Jaw on the subject is 
one dictated by common sense; that 
prima facie’ an absolute conveyance, con= 
taining nothing to show that the relation 
of debtor and creditor is to exist between 
the parties, does not cease to be an ab- 
solute conveyance and become a mort- 
gage merely because the vendor stipulates 
that he shal] have a right to repurchase 
: In every such case the question 
is, what, upon a fair construction, is ‘the 
meaning of the instruments?” 

Their Lordships of the Privy Council ap- 
plied this rule to India in — ‘Bhagwan 
Sahai v, Bhagwan Din’, (1890) 17 Ind. 
App 98 at p, 102 (PC) and in — ‘Shanda 
Singh v, Wahid-ud-din’, ATR 1916 PC 49 
at p, 54. 

_. The converse also holds good and 
if. on the face of ît. an instrument clear- 
ly purports to be a mortgage it cannot 
be turned into.a sale by reference to a 
host of extraneous and irrelevant con- 


_ siderations, Difficulty only arises in the 


border line cases where there is ambi- 
guity. Unfortunately. they form the bulk 
of this kind of transaction, 

Because of the welter of confusion 
caused by a multitude of conflicting de- 
cisions the legislature stepped in and 
amended Section 58 fc) of the Transfer 
of Property Act. Unfortunately that 
brought in its train a further conflict of 
authority. But this much is now clear. 
If the sale and agreement to repurchase 
are embodied in separate documents 
then the transaction cannot be a mortgage 
whether the documents are contemporane- 
ously executed or not. But the converse 
does not hold good, that is to say the 
mere fact that there is only one docu~ 
ment does not necessarily mean that it 
must bea mortgage and cannot be sale, If 
the condition of repurchase is embodied 
in a document that effects or purports to 
effect the sale, then it is a matter for 
construction which was meant, 


The legislature has made a clear cut 
classification and excluded transactions 
embodied in more than one document 
from the category of mortgages, there- 
fore, it is reasonable to suppose that per- 
sons, who after the amendment, choose 
not to use two documents, do not intend 
the transaction to be a sale, unless they 
displace that presumption by clear and 
express words; and if the conditions of 
Section 58 (c) are fulfilled, then we are 
of opinion that the deed should be con- 
strued as a mortgage.” 
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12. In Bhaskar Waman Joshi v. 
Shrinarayan Rambilas Agarwal, AIR 1960 
SC 301, Shah, J.. as he then was, deliver- 
ing the judgment of the Supreme Court, 
while interpreting Section 58 (c) of the 
Transfer of Property Act. observed as 
follows:— 


“The proviso to this clause was added 
by Act. XX of 1929, Prior to the amend- 
ment there was a conflict of decisions on 
the question whether the condition con- 
tained in a separate deed could be taken 
into account in ascertaining whether a 
mortgage was intended by the principal 
deed, The Legislature resolved this 
flict by enacting that a transaction shall 
not be deemed to be a mortgage unless 
the condition referred to in the clause 
is embodied in the document which 
effects or purports to effect the sale. But 
it does not follow that if the condition 
ig incorporated in the deed effecting or 
purporting to effect a sale a mortgage 
transaction must of necessity have been 
intended. The question whether by the 
incorporation of such a condition a tran- 
saction ostensibly of sale may be regard- 
ed a= g Mortgage is one of intention of 
the parties: 4 be gathered from the 
landuage of the deed interpreted in the 
light of thé surrounding aréumstances. 


The circumstances that the conditidy =S- 


incorporated in the sale deed must un- 
doubtedly ba taken inté account, but the 
value to be attached thereto must vary 
with the degree of formality attending 
upon the transaction, The definition of a 
mortgage by conditional sale pdstulates 
the creation by the transfer of a relation 
of mortgagor and mortgagee, the price 
being charged on the property conveyed. 
In a sale coupled with an agreement to 
reconvey there is no relation of debtor 
and creditor nor is the price charged up= 
on the property conveyed, but the sale 
is subject to an obligation to .retransfer 
the property within the period specified. 
What distinguishes the two transactions is 
the relationship of debtor and creditor 
and the transfer being a security for the 
debt. The form in which the deed is 
clothed is not decisive. The definition of 
a mortgage by conditional sale itself con- 
templates an ostensible sale of the pro- 
perty. As pointed out by the Judicial 
Committee of the Privy Council in Nara- 
singerji Gydnagerii v. P, Parthasaradhi, 
51 Ind. App. 305 = (AIR 1024 PC 526), 
the circumstance that the transaction. as 
phrased in thé document is ostensibly a 
sale with a tight of repurchase in the 
vendor, the appearance being laboriously 
maintained by tha words of conveyance 
needlessly iterating tha déscription of 
ah absolute interest or the right of re- 
purchase bearing the appearance of a 
tight in relation to the exercise of which 
time was of the essente is not decisive. 
The question in each casé is oné of dex 
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termination of the real character of the 
transaction to be ascertained from the 
provisions of the deed viewed in the 
light of surrounding circumstances, If 
the words are plain and unambiguous 
they must in the light of the evidence 
of surrounding circumstances be given 
their true legal effect. If there is ambi- 
guity in the language employed, the ins 
tention may be ascertained from the con- 
tents of the deed with such extrinsic 
evidence as may by law be permitted to 
be adduced to show in what manner the 
language of the deed was related to 
existing facts, Ora] evidence of intention 
is not admissible in interpreting the 
covenants of the deed but evidence. to 
explain or even to contradict the recitals 
as distinguished from the terms of the 
documents may of course be given. Evi- 
dence of contemporaneous conduct is 
always admissible as a surrounding cir- 
cumstance, but evidence as to subsequent 
conduct of the parties is inadmissible.” 


__ i. In the light of.the principles 
laid down by the Supreme Court in the 
above two cases let us examine the con- 
tents of Ex, A in the instant case in 
order to interpret the same, 


14, The proviso to clause (c) of 
Section 58 was introduced by the Trans- 
. (Amendment) Act, 1929 
(AcE xXOF 1929). 

15,  Tné-deed. Ex. A which is rex 
quired to be interpréied in the instant 
case was executed on 3-2-1999 prior to 
the introduction of the proviso in Sec« 
tion 58 (09. 

16. From thë language of the 
proviso to clause (c) of S. 58; as well as 
that interpretation given to it by the Sup- 
Teme Court in the decisions referred 
to above, it is quite clear that after the 
introduction of the proviso to clause (c) 
of Section 58, if the sale and the agree~ 
ment to repurchase are embodied in two 
separate documents; they the transaction 
cannot be a mortgage whether the docu- 
ments arè contemporaneously executed 
or not. But it is also cleat that the mere 
fact there is only one docurtient does not 
necessarily mean that it must be a mort- 
gage and cannot be ä sale. If thé condi- 
tion of repurchase is embodied in a docu- 
inent that effects or purports to effect 
the sale: then it is a matter of construc- 
tion as to what was meant by the docu 
iment itself: So we have to construe the 
document Ex, A itself whether it is an 
Out and out sale with g condition of re~ 
purchase or it iS a MortgZabe by con-~ 
ditional sale, 

. 1%. | The first and foremost thing 
that requires decision is to find out thé 
intention of the parties from the langu- 
age that tan. be gathered from the reci- 
tals in the deed itself. If the words are 
express and clear, éffect must be given 
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to them and an extraneous enquiry into 
what was thought or intended is not 
permissible. The real question is what is 
the legal effect of the words used by the 
parties in the deed, If there is no ambi- 
guity in the language employed in the 
deed, the intention, that is found from 
the language without any straining there- 
of must be given effect to. If, however, 
there is ambiguity in the language used 
in the document, then the intention may 
be ascertained from the contents of the 
deed with such extrinsic evidence as may 
be admissible in law to show in what 
manner the language of the deed was 
related to the existing facts, Oral evi- 
dence is not admissible in interpreting 
the terms of the deed. Evidence of con- 
temporaneous conduct is admissible as 
a surrounding circumstance but evidence 
as to subsequent conduct of the parties 
is not admissible. 

18. Mortgage by conditional sale 
postulates the creation of the transfer by 
the relation of mortgagor and mortgagee, 
the price being charged on the property 
conveyed, But in a sale with a condition 
of repurchase, there is no relation of 
debtor and creditor nor is the price 
charged upon the property 
A sale with a condition of repurchase is 
only subject to an obligation to retrans- 
fer the property within the period speci- 
fed. The distinction between the two 
transactions is the relationship of debtor 
and creditor and transfer being a secu- 
rity for the debt. The form in which the 
deed is clothed is not decisive. If the 
words are plain and unambiguous, they 
must be given their true legal effect. 


19. The document Ex, A which 
we are to interpret is in the following 
terms. (We have omitted the unnecessary 
words and numbered the paragraphs for 
convenience sake):— 

“(i) This sale deed of elam land 
executed by Sri Bidya Singh, Shri 
Basanta Singh and Shri Khaichow Singh, 
sons of late Raghab Singh in favour of 
Shri Madari Singh. son of Girigo Singh 
sheweth:— 

Gi) We, Shri Bidya Singh, Shri 
Basanta Singh and Khaichow Singh sons 
of late Raghab Singh are the owners and 
possessors of 8 Bighas of land with the 
boundaries described below out of ‘the 
cadestral survey dag Nos, 126/7/8/38/44 of 
Periodic Elam Patta No. 2459/4/of vil- 
lage Katabari, Mouza Pratapgarh under 
the Sub-Registry Office, Patherkandi; 


(iii) Now since we are in need of 
money and we having received from you 
in cash Rs. 500/- being the proper value 
of the abovementioned land voluntarily 
sell the said land to you and relinquish 
all the rights of ours and our successors 
therein and you, your sons and grand 
sons will enjoy and possess as the owners 
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conveyed, - 


[Prs, 17-21] 


of the said land on payment of 
ment revenue and local rates, 
and your successors will be en 
enjoy the said land and have 
of making gift, sale or transfer t 

(iv) We or our successors ° 
No objection to the mutation 
names in the sold land and pari 
thereof, 

We will register this deed v 
prescribed time, 

Finish 


3-2-1925 A. D. 2 


1 
(v) Schedule of the land w: 
daries:— 
East-Longai river 
West-Garden Nulla 
North-Land of Chaityar 
South-Land of Ibung S 
others— 
within the aforesaid 
. Ties 8 Bighas of land 
(vi) It may be expressly n 
that if we or our successors ret 
price of the sold land to you 
successors within one year fre 
then you will not be able to ri 
objection in executing a sale dec 
favour in respect of the sold la 
20. On consideration of tt 
age in Ex, A as quoted above it 
clear that the executants of tl 
sold 8 Bighas of land described 
deed at Rs, 500/~ which was s 
be ‘the proper price of the sar 
recitals in the deed clearly and 
gously show that the executant 
received Rs, 500/- which was t 
quate sale price of the land tri 
ownership and possession of ‘the 
favour of the vendees and reli 
all right. title and interest in t 
sold, in favour of the vendees, © 
tals show unambiguously that 
dors intended to transfer the o 
of the land. After the writing 
sale deed was completed in th 
way, a clause of repurchase w: 
porated to the effect thay if wi 
year from the date of executio 
sale deed, the sale price is rett 
the vendor or their successors 
vendee or his successors, then the 
will have to reconvey the sold 
the vendors. 


21. In their written state 
para 9, the Defendants have ste 
the vendors of Ex. A sold the lanc 
tion absolutely for proper value 
Rs, 500/- and relinquished their 
possession and it was a sale outr 
at the earnest request of the 
the clause of repurchase was int 
ed, Looking at the original sale 
is clearly found that the clause c 
veyance was inserted after writir 
sale deed was completed -inasn 
the ink with which the clause o 
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chase was written is quite different 
from the ink with which the deed was 
mainly written. 


22. From the language wed in 
the deed Ex. A. it is abundantly clear 
that the real intention of the executants 
was to make an absolute sale on receipt 
_ of the valuable consideration of Rs, 500/< 
and accordingly the title and ownership 
were transferred and possession was de= 
livered, The language of the deed quite 
clearly and unambiguously shows that 
the executants sold the land absolutely 
and the clause of reconveyance was put 
in subsequently, 


23. In our opinion the language 
of the deed Ex. A unambiguously shows 
that the transaction was an out and out 
sale with a condition of repurchase. 
From the clear Janene of the deed, it 
cannot be construed as mortgage by 
conditional sale, From Ga language used 
in Ex, A it cannot at all be inferred 
that the relation of debtor and creditor 
was created, the price being charged on 
the property conveyed. In the circum~ 
stances there is really no necessity for 


considering the surrounding circum~ 
stances to determine the intention of 
the parties, 


24, It may however, be observed 
that after execution of the deed. posses- 
sion was delivered, mutation was effected 
on the 30-1-1927 by right of purchase, 
there is not a single word in the deed 
indicating mortgage by conditional sale, 
there is no stipulation of interest. and 
the sale price also is stated to be proper 
price in the document itself. The pura 
chasers have been in long possession of 
the sold land as their absolute property 
since 1925 and the present suit was filed 
only in 1966. 


25. The learned counsel for the 
respondents submitted that since the con~ 
dition of repurchase was inserted in the 
sale deed it should be considered as a 
mortgage by conditional sale, But that 
submission is not at all acceptable for 
the reasons given above, The learned 
counsel for the respondents also submit- 
ted that the price was inadequate which. 
went to show that it was not an out 
and out sale, but a mortgage. But this 
submission overlooks the material fact 
that in Ex, A itself it was stated that 
the suit land was sold at Rs, 500/- which 
was the adequate price of it. That apart, 
it is found that of the same Protapgarh 
Mahal of village Katabari 4 Bighas of 

` Jand were sold at Rs. 320/- jn 1923, vide 
Ex. A (1). another 4 Bighas of the same 
mahal] were sold for Rs, 240/- on 23-6- 
1939 vide Ex. A (2), another 3 Bighas 
of land of the same mahal] were sold on 
24-6-1932 for Rs, 180/- vide Ex. A (3). 
Thus the evidence on record clearly 
establishes that Rs, 500/~ was adequate 
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price of 8 Bighas of land th that Mahalf: 
in 1925. At the ‘ime of execution of 
Ex. A. there was no existence of debt. 
The period of reconveyance stipulated 
was only one year and the purchasers, 
have been in possession since the pur- 
chase, There jis no stipulation for interest 
on repayment, All these circumstances 
fo to show that the transaction is an out 
and out sale with a condition of repur- 
chase within the stipulated period and 
it is not a mortgage by conditional sale, 

26. We have carefully gone 
through the judgment of the learned Assiss 
tant District Judge and we find that he 
has completely failed to appreciate cor~ 
rectly the Jaw on the point and to apply 
the same to the facts of the case in a 
correct and legal way. The reasonings 
given by the learned Assistant District 
Judge for holding the transaction as a 
mortgage by conditional sale are not at 
all sustainable in law. 

27. In the circumstances the 
fudgment and decree of the learned 
Assistant District Judge are set aside and 
the judgment and decree of the learned 
Munsiff are restored. 


28. The plaintifis’ sui¢ stands dis- 
missed with costs, The appeal is allowed 
with costs, 

BAHARUL ISLAM, J.s 29. 

E agree, 
Appeal allowed, 





AIR 1973 GAUHATI 48 (Y 60 C 13) 
D. M. SEN AND B. N, SARMA JJ. 
Surendra Chandra Biswas, Appellant 
v. Ananga Kishore Bhattacharjee, Ress 
pondent. 
Second Appeal No. 37 of 1966, D/- 
0-7-1972, against order of N, Pau 
Sub, J. Tripura, Agartala, D/- 19- 93-1966. 


Indext Note:— Tripura Registration 
Acet, S. 12 (Kha) — The Amalinama being 
compulsorily registrable in absence of 
registration such document cannot be 
iL fox any purpose in accordance with 


Brief Note: Although the amalnama 
in question is neither a Kabuliyat nor a 
Patta as mentioned in Clauses (Na) and 
(Ta) of S, 12 it attracts the provisions of 
Cl, (Kha) of the section inasmuch as if 
purports to create such right. at Jeast pos« 
sessory right and such interest is worth 
more than Rs, 20/-, (Para 9) 

There is no provision In the Tripura 
Registration Act analogous to that of the 
proviso to S. 49 of the Indian Registra- 
tion Act. (Para 11) 

It cannot be said that Indian Rex 
gistration Act which was in force at the 
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time of institution of the suit will be 
applicable and not the Tripura Registra- 
tion Act which was in force at the time 
of execution of the instrument. 
(Para 12) 
Cases Referred: Chronological Paras 
AIR 1924 Cal 558 = 28 Cal WN 
1033, Lakshan Chandra v, Takim 
Daal 7 
R. Choudhury, for Appellant; 
iR. Ghosh for Erode nate 
SARMA, J.— This is an appeal by 
the defendant. who lost in both the 
Courts below. and it arises out of a suit 
for declaring the plaintiff’s jote right and 
title over the suit land and for recovery 
of possession, : 

2. The plaintiffs case, in brief, 
was that he along with pro forma defen- 
dant No, 4 Shyama Charan Bagchi took 
fote settlement of 2} drones of Jand ap- 
pertaining to touli No. 17 of taluk No. 24 
standing in the name of Dwarikanath 
Chakraborty from the superior landlords 
at an yearly rental of Rs. 29.75 includ- 
Ing road cess. Thereafter the jote land 
was partitioned between the plaintiff and 
pro forma defendant No. 4 and in that 
partition the plaintiff got I drone and 9 
kanis of land, for which a separate touji 
No, 31 was created and he had been all 
along in possession of the land since the 
settlement paying rent to his landlord. 
About 3/4 years before the institution of the 
suit one Kirton Tanti who was pro forma 
defendant No. 3 and who is since dead, 
was permitted to occupy about 10 gandas 
of land within the plaintiff’s share by 
constructing a house thereon. Said Kiron 
Tanti resided there for some years and 
then surrendered the house and the land 
fn favour of the plaintiff After this the 
principal defendant, it is alleged. tres- 
passed into the said land on 4-3-64 
B. S.. denying the title of the plaintiff. 
Under the circumstances, the plaintiff 
filed the suit for the reliefs, as mention< 
ed above, 


3. The suit was contested by the 
appellant by filing a written statement. 
It was not denied by him in his written 
statement that the plaintiff and pro forma 
defendant No. 4 took settlement of 2} 
drones of land in taluk No. 24 standing 
fn the name of Dwarikanath Chakraborty 
from the superior landlords and that 
subsequently the jote was partitioned be- 
tween the plaintiff and pro forma defen- 
dant No. 4 as alleged in the plaint. Ac- 
cording to the defendant, he took korfa 
settlement of the suit land from one 
Suradhani Devi and he purchased the 
house from one Jatindra Nag to whom it 
was sold by Kirton Tanti after he had 
relinquished the Jand to Suradhani Devi. 
Jt may be mentioned that according to 
the defendant, Kirton Tanti occupied the 
mod as licensee under the said Suradhani 

evi. 
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4. Upon the pleadings, several 
issues were framed including two issues, 
namely, whether the plaintiff had the 
right, title and interest over the suit land 
and whether he is entitled to khas pos- 
session over the same. which were 
issues (4) and (8) respectively. 


5. The learned Munsiff issued a 
survey commission to ascertain whether 
the suit land is attracted by the plaintifi’s 
jote or by that of the defendant. The 
Commissioner after local investigation 
submitted a report that the suit Jand is 
included in the plaintiff's jote. On a 
consideration of the evidence adduced 
by the parties including the report of 
the Commissioner, the Jearned Munsiff 
answered all the issues in favour of the 
plaintiff and accordingly he decreed the 
suit on 27-9-1959, Against that decree, 
the defendant took an appeal before the 
District Judge and the latter, having found 
that the investigation by the Survey 
Commissioner was not satisfactory. re~ 
manded the suit with a direction to issue 
a fresh commission which was duly 
complied with, On the second occasion 
also the Survey Commissoner. after local 
investigation, reported that the suit land 
is attracted by the plaintiff’s jote. though 
he found that there was some discrepancy 
between the area and boundary and ac- 
cordingly the suit was again decreed by 
the learned Munsiff with costs. In the 
first appeal the learned District Judge 
having affirmed this decree, the defen- 
dant has come up with the present second 
appeal, 


6. The only contention of Mr. 
M. R. Choudhury, the learned counsel 
for the appellant, before us was that the 
learned Courts below acted illegally in 
admitting and relying on the unregistered. 
Amalnama (Ext. P-4), which is legally 
not admissible in evidence. In elaborating 
this contention. it was submitted by him 
that at the time of alleged execution of 
the Amalnama (Ext. P-4) Tripura Re- 
gistration Act was in force and not the 
Indian Registration Act and that in view 
of the provisions of Section 12 of ‘the 
Tripura Registration Act, such a docu- 
ment. if not registered, is of no conse~ 
quence and it cannot be used for any 
purpose in accordance with law. It was 
further submitted that there being no 
provision in the Tripura Registration Act, 
analogous to those of the proviso to Sec~ 
tion 49 of the Indian Registration Act, 
such a document cannot be used even for 
a collateral purpose. 


T. Mr. Ghosh, the learned coun- 
sel for the respondent, on the other hand, 
submitted that an Amalnama is neither a 
kabulivat nor a patta, but only an autho- 
rity to possess the land on the under- 
standing that kabuliyat would be executed 
in future and as such, the provisions of 
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Clauses (Na) and (Ta) of Section 12 of 
the Tripura Registration Act are not at- 
tracted. In support of this contention, 
Mr. Ghosh relied on the decision in 
Lakshan Chandra Mandal v. Takim Dhali, 
(1924) 28 Cal WN 1033 = (AIR 1924 Cal 
558) where it was held that “an amal- 


nama, which in essence only authorises- 


the grantee to take possession and is in- 
tended to be followed by a formal kabuli- 
yat. is neither a lease nor an agreement 
to lease within the meaning of Section 3 
of the Indian Registration Act and is con- 
sequently admissible in evidence without 
registration”. 


8. To appreciate the respective 
contentions of the counsel for the par- 
ties. as mentioned above, it will be help- 
ful to reproduce the relevant provisions 
of Section 12 of the Tripura Registration 
Act. This Act is in Bengali language. The 
English translation of the relevant provi~ 
sions of Section 12 will be as follows: 


S. 12. No action whatsoever in ac- 
cordance with law can be taken on the 
following dommes it if they are not re- 
gistered. 

(Ka) Instruments of gift of immove- 
able property: 

(Kha) Except will, 
relating to immoveable property, which 
purport or operate to create, declare, 
assign, limit or extinguish. whether in 
present or in future. any right, title or 
interest worth more than Rs. 20/-; 

(Na) Kabuliyat or Patta for a period 
of more than one year; 

(Ta) Keabuliyat or Patta for a period 
of less than one year if the rent is worth 
Rs. 100/- or more. 


9. In our opinion, although the 
Amalnama (Ext. P-4) is neither a kabu- 
lyat nor a patta as mentioned in clauses 
(Na) and (Ta) of Section 12 of the Tri- 
pura Registration Act. it attracts the pro- 
visions of Clause (Kha) of the said sec- 
tion inasmuch as it purports to create 
some right, at least possessory right, in 
favour of the plaintiff and such interest 
is worth more than Rs. 20/-. In view of 
the provisions of Clause (Kha) as men- 
tioned above. we have no hesitation to 
hold that such an Amalnama is compul- 
sorily registrable. 

10. We now come to the question 
whether the Courts below were justified 
in admitting in evidence the said Amal- 
nama (Ext. P-4). 


11. Unlike Section 17 of the Indian 
Registration Act which simply enumerates 
the documents which are registrable along 
with some of their exceptions. Section 12 
of the Tripura Registration Act, besides 
enumerating such documents contains a 
disabling clause that if such documents 
are not registered. no action whatsoever 
in accordance with law can stem out of 
the same or, in other words. such docu- 


all instruments 
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ments cannot be used for any purpose 
in accordance with law. It thus appears 
that the rigours placed by this clause are 
wider in scope and stringent in nature 
than those under Section 49 of the Indian 
Registration Act. On the other hand, 
there are no such provisions in the Tri- 
pura Registration Act, analogous to those 
of the proviso to Sec, 49 of the Indian 
Registration Act. That being the posi 
tion, we feel constrained to hold that the 
Courts below committed an error in law, 
in admitting the unregistered Amalnama 
in evidence and relying on the same. 


12. It was submitted by Mr. 
Ghosh, the learned counsel for the res- 
pondent. that the Indian Registration Act 
which was in force at the time of in- 
Stitution of the suit will be applicable 
and not the Tripura Registration Act 
which was in force at the time of execu- 
tion of the instrument. We are unable 
to accept this contention. 


13. It has now got to be seen whe~ 
ther there is any other material on re- 
cord to sustain the decree after Ext, P-4 
is eliminated. Because. as provided in 
Section 167 of the Indian Evidence Act 
the improper admission of any evidence 
shall not be ground of itself for reversal 
of any decision. if it shall appear to the 
Court that independently of the evidence 
improperly admitted, there is sufficient 
evidence to justify the decision. 


14. We have already pointed ouf 
that the defendant did not traverse in 
his written statement the facts that the 
plaintiff and pro forma defendant No, 4 
took settlement of 24 drones of land ap- 
pertaining to touji No. 17 of taluk No, 24 
standing in the name of Dwarikanath 
Chakraborty from one of the superior 
landlords. namely. Devendra Prasad 
Chakraborty Choudhury and that after 
this there was a partition between the 
plaintiff and pro forma defendant No. 4 
in respect of that land and a separate 
touji No. 31 was created as alleged in 
the plaint. As: provided in Rule 5 of 
Order 8 of the Code of Civil Procedure 
every allegation of fact in the plaint. if 
not denied specifically or by necessary 
implication, or stated to be not admitted 
in the pleading of the defendant, shall 
be taken to be admitted except as against 


“a person under disability. Again, as pro- 


vided in Section 58 of the Indian Evi- 
dence Act no fact need be proved in any 
proceeding which by any rule of pleading 
in force at the time is deemed to have 
been admitted by a party in his pleadings. 


15. There was thus no obligation 
on the part of the plaintiff to prove the 
fact-of the settlement in their favour as 
alleged in the plaint. Be that as it may. 
P. W. 2. Jogesh Chandra Roy, proved two 
rent receipts granted by the landlord, 
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which were marked Exts, P-1 and P-2 
and which go to show that the plaintiff 
paid rent for his jote to the superior 
landlord. He also proved a letter (Ext. 
P-3) written to the plaintiff by the con- 
stituted attorney of the co-sharer hold- 
ing 12 annas share in the estate confirm- 
ing the settlement in favour of the plain- 
tiff and pro forma defendant No, 4 by 
the co-sharer having 4 annas share. Be- 
sides, there is the oral evidence of 
P, W. 1 Ashutosh Bhattacharjee, son of 
the plaintiff and P. W. 2, Jogesh Chan- 
dra Roy, an employee of the superior 
landlord. which Zo to prove the tenancy 
of the plaintiff. 

16. The main contention of the 
defendant. as already pointed out, was 
that the suit land was not attracted by 
the jote of the plaintiff. This contention 
has been repelled by the two successive 
reports submitted by the Survey Com- 
missioners appointed by the Court. 


17. In the above view of the 
matter we find that there is no substance 
in the appeal. The decree appealed 
against is accordingly affirmed and the 
appeal is dismissed. In the circumstances 
of the case, we however, leave the par- 
ties to bear their own costs. 


D. M. SEN, J.:— 18. I agree. 
Appeal dismissed. 





AIR 1973 GAUHATI 51 (V 60 C 16) 
P. K. GOSWAMI, C. J. AND 
BAHARUL ISLAM, J. 

Praneswar Das and another, Peti- 
fioners v. State of Assam and others, Res- 
pondents. : 

Civil Rules Nos. 726 of 1969 and 206 
of 1968. D/- 5-7-1972. 

Index Note:— (A) Assam Settlement 
of Forest Coupes and Mahals by Tender 
System Rules (1967), R. 18 — Amount 
due for breach of contract does not come 
within the expression “any amount due 
under these rules”. (Para 18) 
Cases Referred: Chronological Paras 
AIR 1971 SC 694 = (1971) 1 SCC 

272, Divisional Forest Officer v. 

Mool Chand Sarougi Jain 5. 10 
(1966) Civil Rule No. 242 of 1964, 

D/- 28-7-1966 (Assam) y 5 
AIR 1964 SC 464 = 1964 (1) Cri 

LJ H: Sajian Singh v. State of 


Punja 
AIR 1964 SC 1256 = (1964) 6 SCR 
837, Abdul Karim v. Dy. Custo- 
dian-General 16 
AIR 1963 SC 274 = (1963) 1 SCR 
721, Dr. Indramani v. W. R 
14, 17 


Natu i 
(1877) 2 QBD 286 = 46 LJQB 435, 

Duke of Devonshire v. Barrow 
Haematite Steel Co. Ltd. 17 
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K. Lehirf and D. C. Goswami (In 
C. R. No. 726 of 1969) and J. P. Bhatta- 
charjee and S. C. Das (In C, R, No. 206 
of 1968), for Petitioners; J. C. Medhi, 
Advocate General Assam, A, M. Mazum- 
dar, Jr. Govt. Advocate, N. M. Lahir 
Advocate General, Meghalaya and A. 
Sarma Govt. Advocate, Meghalaya (In 
C. R, No. 726 of 1969) and A, M. Mazum- 
dar. Jr. Govt, Advocate and K. Sarma 
a C. R. No. 206 of 1968), for Respond- 
ents. 


, GOSWAMI, C. J.:— This judgment 
will govern both the above Civil Rules. 
Civil Rule No. 206/68, although listed with 
the other case from 2lst June, 1972 on~- 
wards, was heard separately on 27th and 
28th June, 1972. 


2. The facts of Civil Rule No. 726 
of 1969 are as follows: In pursuance of 
a sale notice issued by the Divisional 
Forest Officer, Garo Hills, inviting ten- 
ders for settlement of Darugiri Reserve 
Coupe No. 1 of 1961-62, the petitioner 
submitted the tender on 16th May, 1966 
offering Rs. 78,315/- per year. Under 
Clause 3 (a) of the sale notice, the Gov~ 
ernor of Assam is the competent autho- 
rity to pass the order of settlement. 
After some correspondence. the Divisional 
Forest Officer. on 27th January, 1967, in- 
formed the petitioner that the coupe was 
finally settled with him at his offer. He 
was asked by the same letter to produce 
documentary evidence in support of fin~ 
ancial soundness and was directed to at= 
tend the office of the Divisional Forest 
Officer, Garo Hills, for signing the agree- 
ment. For some reason or other. the 
agreement was not signed although there 
is some controversy regarding the reasons 
given by the petitioner for not signing the 
same. The petitioner ultimately made a 
prayer to the Divisional Forest Officer to 
extend the period and also to allow him 
to deposit the security money in October, 
1967, when only, according to him. opera- 
tion in the forest could be started. The 
Divisional Forest Officer did not pay heed 
to his request and ordered resale of the 
coupe on 13th May, 1967. The resale took 
place accordingly on 13th May, 1967 and 
the tender of one Satish Chandra Thaku- 
ria offering a sum of Rs. 62,575/~ was 
accepted by the Governor who rejected 
the first der offering an amount of 
Rs. 78,315/-. The petitioner was inform- 
ed by the Divisional Forest Officer by 
letter dated 31-3-1969 demanding dif- 
ference of sale value being a sum of 
Reg. 15,543/- from the petitioner as a result 
of the resale at his risk “for non-imple- 
mentation of clause of the Sale Notice 
dated 29-4-1966", The notice closed. with 
a threat: 


“Please therefore arrange payment of 
the amount on or before 15-4-1969. 
Otherwise the same will be recovered 
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from you as an arrear of land revenue 
as per Forest Law”. : 
A Bakijai case No, 51/68-69 was started 
for recovery of the above amount and the 
petitioner was given time by the Bakiijai 
Officer till 20th August 1969. Meanwhile. 
the petitioner obtained the present Rule 
on ilth August, 1969 and the proceedings 
in the Bakijai case were stayed. 


3. We may also state the facts of 
Civil Rule No. 206/68: The Divisional 
Forest Officer Dibrugarh Division. (Res- 
pondent No. 3). made an advertisement 
on 19th June, 1965 inviting tenders for 
a licence for exclusive right to exploit 
canes from Mahal No. 6 for the period 
commencing from 1-9-1965 to 31-8-1968. 
The petitioner-company, through its 
Director, submitted a tender offering 
Rs, 2,51,701/- for the entire period. The 
work order was given by the Respondent 
No. 3 on 12th October, 1965. The peti~ 
tioner deposited Rs. 12,685/- as security 


and Rs. 62,926/~ towards the first kist - 


which was due on Ist July. 1966. Al- 
though it is asserted to the contrary in 
the petition, an agreement was executed 
by the parties on 12th October, 1965. It 
does not, however, appear to be register- 
ed. After some correspondence with the 
Government, the petitioner, on 27th June, 
1966 wrote to the Government intimat- 
ing that f 

“We shall close all operations In the 
mahal as from 10-7-1966 and that we 
shall not be liable for the produce of the 
mehal or in any matter connected to or 
arising out of the said mahal and that 
the Government is at full liberty to place 
the mahal for sale at the Government 
risk and responsibility’, (Annexure ‘C’ 
to the petition), 
The petitioner was Informed by ‘the 
D. F. O. on 13-12-1966 (Annexure ‘D’) as 
follows: 
RA please arrange to pay the due 
2nd kist amounting to Rs. 62,925.00 of the 
mahal by 20-12-1966 else the mahal will 
be resold at your risk as regards loss to 
Government and the difference of sale 
proceeds if any or if no offer received in 
resale. the whole amount of the mahal 
value will be realised from you through 
the Deputy Commissioner, Lakhimpur on 
Bakijai proceedings as an arrear of land 
revenue”. 
-The second kist, however, was not paid. 
On 5th January, 1967, the respondent 
No. 3 issued an advertisement for resale 
of the Mahal on 6-2-1967 at the risk of 
the petitioner. The mahal was resold to 
the respondent No. 6 on 8th March, 1967 
at Bs. 41,777/- for a period of about 18 
months. Certain allegations of collusion 
regarding resale are mentioned in the 
petition which are emphatically denied 
by the respondents, Since the petitioner, 
in spite of demand. did not pay the dif- 
ference of the price of the mahal on 
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resale, Bakijai proceedings were started 
against it for realisation of the same and 
attachment of property was ordered. This 
has led to this writ application in which 
a Rule was obtained by the petitioner on 
2nd July, 1968 and the Bakijai proceed« 
ings were stayed, 


_ 4 On 20th April, 1972. on the aps 
plication of the petitioner, the Court 
ordered the State of Meghalaya to be ims 
pleaded as a party as the area of operas 
tion has since been included in Megha= 


_ laya. 


5. The common point which is 
urged in both the aforesaid Rules is that 
mode of recovery by recourse to Bakijai 
proceedings in the manner laid down 
under the Assam Land Revenue Re+ 
gulation is invalid and without jurisdic 
tion. It is apparent that in both the 
cases the original settlement was made 
in terms of sale notices issued prior to 
the enforcement of the Assam Settlement 
of Forest Coupes and Mahals by Tender 
System Rules, 1967 (hereinafter called 
‘the rules’). These rules came into force 
on 25th September, 1967. When the Civil 
Rule No. 726/69 was called for hearing 
on 20th June, 1972, Mr. D swami, 
the. learned counsel for the petitioner, 
submitted that the point raised before us 
fis concluded by a decision of the Supreme 
Court of 6th January. 1971 (The Divi-« 
sional _Forest Officer v. Mool Chand 
Sarougi Jain) reported in (1971) 1 SCC 
272 affirming the decision of this Court 
in Civil Rule No. 242 of 1964 disposed of 
on 28th July, 1966 (Assam). After hear- 
ing hi some time. we recorded the 
following order on that date: 

_. “Heard the learned counsel for both 
sides at some length, 


The point. inter alia, that arises in 
this case is whether Rule 18 of the Assam 
Settlement of Forest Coupes and Mahals 
by Tender System Rules, 1967 can be in- 
voked in this particular case where re~ 
sale took place after the promulgation . 
of the rules on 25-9-1967. As this is an 
important question we request the learn~ 
ed Advocates-General, Assam and Megha- 
laya., to appear in this case on behalf of 
their respective States. We would like 
to give them some time to study. Ac- 
cordingly the case is fixed as the first 
item on Friday. the 28rd June. 1972”. 
The above order was served on the learn- 
ed Advocates-General, 

6. It may be mentioned that the 
State of Assam is still the respondent No, 5 
before us and has been represented by 
the Government Advocate. now led by 
the learned Advocate General. That is 
the chief reason why we wanted to know 
the legal stand of both the Governments 
and particularly because the question is 
of great and general importance to State 
Revenue. Accordingly, the learned Advo-~ 


1973 


cate General of Assam and the learned 
Advocate General of Meghalaya appeared 
before us on 23rd June, 1972. They were, 
however. dissonant in their submissions, 


_ % The learned Advocate General, 
Assam. submitted that Rule 18 of the 
Rules will not be applicable to a case 
where resale has been ordered under the 
terms of the sale notice and not under 
the rules. He further submitted that the 
difference of the price demanded on the 
resale which took place prior to the en- 
forcement of the rules is not an “amount 
due under these rules” to attract Rule 18 
of the Rules. The learned Advocate 
General, however. did not elaborate his 
point, nor gave any reasons and thought 
that it was sufficient on his part to inti- 
mate to the Court of what he described 
as his “views” in the matter. Naturally. 
therefore. the learned Advocate General, 
Assam, was very brief in his submission, 


8. The learned Advocate General, 
Meghalaya, on the other hand, very 
strenuously contended that Rule 18 is 
clearly attracted and the Bakijai pro- 
ceedings are therefore not without juris- 
diction, 

9. Again a quaint situation arose 
when the learned Junior Government 
Advocate, Mr. Mazumdar, supporting the 
ease of the State of Assam in Civil Rule 
No, 206 of 1968 worked in unison with 
the learned Advocate General, Meghalaya 
in submitting to the Court in terms con- 
trary to what the learned Advocate Gene~ 
ral, Assam, had submitted in Civil Rule 
No. 726 of 1969 in which he was instruct« 
ing his leader. It is rather difficult to 
suppose that the State of Assam would 
mot like their counsel to take a unified 
stand in such an important matter. That, 
however, would not relieve us of our 
duty to consider the matter from all as= 
pects to arrive at a correct conclusion. 


10. The Supreme Court in Mool 
Chand’s case. (1971) 1 SCC 272 = (AIR 
1971 SC 694) (supra) had to deal with a 
similar case of resale under the terms of 
a sale notice inviting tenders for pur- 
chase of monopoly rights to quarry stone 
from certain forest. The State of Assam 
therein relied upon Section 75 of the 
Assam Forest Regulation, VII of 1891 
(hereinafter called ‘the Regulation’), read 
with Rule 10 of the Rules framed under 
that Regulation. We may read Section 75 
of the Regulation. 

“All money, other than fines. payable 
to Crown under this Regulation. or under 
any rule made thereunder, or on account 
of the price of any forest produce, or of 
expenses incurred in the execution of 
this Regulation in respect of any forest 
produce. may; if not paid when due. be 
recovered under the law for the time 
being in force as if it were an arrear of 
land revenue”, 
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Rule 10 also may be quoted: 

“No lease for any fixed period giving 

the right of removing India rubber, cane, 
Kutcha or cutch, lac, Agar, ivory, or any 
other forest produce, shall be given other-~ 
wise than in accordance with the general 
or special orders of the conservator who 
is empowered to authorise sales in res- 
pect of such leases, by auction, tender or 
any other method at such rates as he may 
decide in his discretion”, 
The Supreme Court had not the Coupe 
Rules before it at the time of the deci- 
sion. After noticing Section 75 and 
Rule 10 quoted above, the Supreme Court 
observed as follows: 


“The amount claimed to be due from 
the respondent is not on account of the 
price of any forest produce, or of ex- 
penses incurred in the execution for re- 
covery of any forest produce. The amount 
is also not due in the execution of the Re- 
fulation, So far there is common ground. 
It was ed. however, that the amount 
was due under Rule 10 promulgated in 
exercise of power under the Regulation 
and on that account it was recoverable 
as an arrear of land revenue. 


x x x x x 
x x xX x xX 
The Rule in our judgment does nof 


apply to recovery of the amount alleged 
to be due for failure to carry out the 
obligations of the tender by proceedings 
under the Assam Forest Regulation, 1891. 
Tt is again difficult to hold that “stone” 
is forest produce within the meaning of 
the Act. In any event the Rule does not 
give rise to any liability to pay a sum 
of money. It merely imposes a limita- 
tion upon the power of the officers of 
the Forest Department to grant leases 
in respect of certain forest produce...... ase 
It is a rule relating to the exercise of 
power to grant leases. The High Court 
was, in our judgment. right in observing 
that the amount of damages for breach 
of the wee of ae oe nee is not an 
amoun ue under e Regulation ar 
Rule 10, made thereunder”. 


11. Mr. K. Lahiri, the learned 
counsel for the petitioner who followed 
Mr. Goswami, submitted that the present 
case is fully governed by this decision. 
This was also the submission of Mr. J. P. 
Bhattacharjee. The learned Advocate 
General, Meghalaya, however, submits 
that the Supreme Court did not have 
Coupe Rules which are now available to 
the State in recovering the dues, He sub- 
mits that these rules are merely rules of 
procedure and are retrospective. Even if 
they are not retrospective, the procedure 
provided therein can be resorted to by 
the State for taking any action for re- 
covery of dues even though they had 
arisen prior to the enforcement of the 


- rules. The learned Junior Government 


Advocate endeavoured to induce us to 
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accept the legal submission on behalf of 
the’ State of Meghalaya and gave also his 
own reasons. A large number of deci- 
sions was relied upon by the learned 
Advocate General. Meghalaya, as well as 
by Mr. Lahiri and Mr. Mazumdar. 

12. The question is now within a 
short compass in view of the decision of 
the Supreme Court. If the rules were 
mot there, the matter would not admit of 
any enquiry. The rules have been made 
by the. Governor of Assam in exercise of 
the powers conferred by Sections 33, 34 
and 72 (e) of the Regulation. Prior to 
the rules, similar provisions were avail- 
able in the sale notice, by which tenders 
were invited with regard to forest coupes. 
There are 22 rules and a tender form is 
there under Schedule A. These rules ap- 
pear to be exhaustive on the subject of 
settlement of forest coupes and mahals by 
tender system. It is also not disputed that 
these are statutory. It is also common 
ground that if Rule 18 is applicable to 
the cases. Section 75 of the Regulation 
will be attracted and the Bakijai proceed- 
ings will not be barred. We will, there- 
fore, turn to some material provisions 
of the rules. 

Rule 14: “(1) The tenderer whose 
tender has been accepted shall. within 15 
days of the issue of the final order of ac- 
eceptance. make a security deposit in the 
manner directed by the authority com~< 
petent to make settlement, 


(2) The amount of such security shall 
be at the following rate namely:— 

(i) 10 per cent. on the first Rs. 2,000 
of the amount at which the coupe or the 
et a settled, subject to a minimum of 

. 100. 


(ii) 5 per cent. on the amount in ex- 
cess of the first Rs. 2,000, subject to a 
minimum of Rs. 200. 


(4 

Rule 15: “The amount at which ae 
coupe or the mahal is settled shall be 
paid in the following manner: 

(1) Where it is settled for one year, 
in four equal instalments at interval of 
not more than 2 months each, the first 
instalment falling due on the same dav 
on which the security deposit is required 
to be made. 


(2) Where it is settled for less than 
one year. in two equal instalments the 
first instalment falling due on the same 
dav on which the security deposit is re- 
quired to be made, and the second instal- 
ment not Jess than 2 months before the 
expiration of the period of settlement. 


(3) (not (b) as printed). Where if 
is settled for more than one year, the 
total amount payable for each year shall 
be paid in four equal instalments at in- 
terval of not more than 2 months each, 
the first instalment’ of the first vear 
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falling due on the same day on which 
the security deposit is required to be 
made and the first instalment in succeed+ 
ing year falling due at the beginning of 
each year”. 

Rule 16: “An agreement of settles 
ment shall be executed. within one week 
of the payment of the security money as 
mentioned in Rule 14, by the tenderer 
whose tender has been accepted by the 
competent authority”, 

Rule 17: “If the tenderer whose tender 
has been accepted fails to pay on due 
dates the security mentioned in Rule 14 
or to pay the instalments mentioned in 

ule 15. or to execute the agreement 
mentioned in Rule 16. the settlement of 
the coupe or the mahal shall be liable 
to be cancelled and the coupe or the 
mahal may be resettled for the remain- 
ing part of the settlement period at the 
tisk of such tenderer as regards the loss 
to Government and if the proceeds on 
resettlement are less than the value af 
which it was originally settled, the dif- 
ference shall be realisable from him; and 
further, the earnest money and the secu- 
rity money if already deposited. shall be 
liable to be forfeited”, 


Rule 18: “Any amount due under these 


“rules shall be recoverable as arrears of 


land revenue”, 


13. Rule 18 is now a substitute 
for Clause 12 of the sale notice in Civil 
Rule 206/68 and Clause 13 of the sale 
notice in Civil Rule No. 726/69, except 
for the words “under these rules” which 
appear in Rule 18 now, in place of the 
words “under eny of the provisions of 
this sale notice”. It is absolutely clear 
that the Government was seeking to re- 
cover the dues in termsofthesale notice 
in each case. Mr. Mazumdar submits 
that the Supreme Court was largely in- 
fluenced by the fact that Mool Chand’s 
case was with regard to a stone quarry 
and the Supreme Court found it “dif- 
ficult to hold that “stone” is forest pro~ 
duce within the meaning of the Act”. The 
learned counsel submits that since there 
is no dispute about forest produce in this 
case, we are free to decide this case on 
the fresh materials available. Mr. 
Mazumdar also submitted that the rules 
are now made under Sections 33, 34 and 
72 (e) of the Regulation and. therefore, in 
terms of Section 34 (1). “No person shall 
make use of any forest produce ......... 
except in accordance with rules......... ise 
He. therefore, submits that there is noth- 
ing wrong in the Government taking 
action under the rules for recovery of 
the dues. 


14. Mr. Mazumdar also strenuous= 
ly contended that the words “under the 
Regulation” take in their sweep the con- 
tract in pursuance of the conditions of 
the sale notice and relied upon the deci- 
sion of the Supreme Court in Dr. Indra- 


1973 


mani v. W. R. Natu. AIR 1963 SC 274, in 
support. The facts and the law dealt with 
in that decision are entirely different and 
do not come to the aid of the learned 
counsel, 


15. The learned Advocate Gene- 
ral, Meghalaya. pressing for the same 
view to be adopted by us, submits that 
even though resale has taken place prior 
to the enforcement of the rules for a past 
default. there is now no other procedure 
available to the State besides what is laid 
down under Rule 18 for recovery of the 
dues. He drew our attention to the 
following passage in Maxwell on Inter- 
pretation of Statutes, Twelfth Edition, at 
page 217: 

“But the Court held otherwise, Lord 
Denman, C. J. (at p. 127) saving that 
the statute is in its direct operation pro- 
spective, as it relates to future removals 
only, and that it is not properly- called 
a retrospective statute because a part of 
the requisites for its action is drawn 
from time antecedent to its passing”. i 
He also draws our attention to the deci- 
sion of the Supreme Court, Saijan Singh 
v. State of Punjab. ATR 1964 SC 464 at 
p. 468, where the above passage was 
quoted with approval by the Supreme 
Court at paragraph 13 of the decision. He 
further emphasised that it is not neces- 
sary to consider retrospectivity of the 
rules in this case since intention of the 
parties has been given effect in the shape 
of rules so Rule 18 is available on the 
date of action. He submitted that the 
ratio decidendi of the Supreme Courts 
decision will now apply in view of 
Rule 18. ‘The learned Advocate General 
Meghalaya also drew our attention to a 
passage in Willoughby on the Constitu- 
tion of the United States. (Volume 3, 
Second Edition) at page 1621, where it 
is stated by the learned author that 


“so long as the general requirements 


of due process of law are satisfied, no. 


person has a vested right in any parti- 
cular legal remedy or mode of judicial 
procedure.” 


16. The learned Advocate Gene- 
ral Meghalaya, also relied upon the deci- 
sion of the Supreme Court, in Abdul 
Karim v. Dy. Custodian-General, AIR 
1964 SC 1256, and read the following 
passage at page 1258: 

“It is well settled that procedural 
amendments to a Jaw apply. in the ab- 
sence of anything to the contrary, retros- 
pectively in the sense that they apply to 
all actions after the date they come into 
force even though the actions may have 
begun earlier or the claim on which the 
action may be based may be of an ante- 
rior date.” 


The Supreme Court in that decision had 
to deal with Section 48 of the Adminis- 


duntinn af Brenensaa Pranarty Art 145M as 
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amended by Act No, 91 of 1956 and the 
question that came up for consideration 
was whether the amended Section 48 
could be applied to the case before their 
Lordships. If we read the amended sec- 
tion of that Act. the matter will be 
clear: 

“48. Recovery of certain sums as ar- 
rears of land revenue:— (1) Any sum 
payable to the Government or to the 
Custodian in respect of any evacuee pro~ 
perty, under any agreement express or 
implied, lease or other document or 
otherwise howsoever, may be recovered 
in the same manner as an arrear of land 
revenue.” 


The Supreme Court had to decide whe- 
ther the particular claim of the Custo- 
dian “was in respect of any evacuee pro- 
perty” and it was not required to consi- 
der whether the sum was payable under 
Section 48 or not, because that section 
clearly in terms provides for any sum 
payable, inter alla, under any agreement 
or “otherwise howsoever”. We have, 
however, ġo consider in the present case 
a particular condition of Rule 18, name- 
ly. whether the amount was “due under 
these rules” or not. Under Section 48 
of the aforesaid Act, money payable +o 
the Government or to the Custodian in 
any form could be recovered as an ar- 
rear of land revenue. Under Rule 18, 
only an amount “due under these rules” 
shall be recoverable in that manner, The 
Supreme Court, therefore, had not to 
consider the exact question which calls 
for decision in these cases before us. 


17. The learned Advocate General, 
Meghalaya, in support of his submission 
that the former conditions of the sale 
notice are now engrafted in the rules 
and hence the rules, on their coming into 
force are available for taking action for 
recovery of the dues of the State in 
terms of the earlier conditions, relied 
upon the following passage from Craies’ 
Statute Law, 5th Edition, at page 366, 
which was quoted at para. 27 of Indra- 
mani’s case AIR 1963 SC 274 (supra): 

“Sometimes a statute, although not 
intended to be retrospective, will in fact 
have a retrospective operation. For in- 
stance, if two persons enter into a con- 


‘tract, and afterwards a statute is passed, 


which, as Cockburn, C. J. said in Duke 
of Devonshire v. Barrow, Haematite Steel 
Co, Ltd., (1877) 2 QBD 286 at p. 289 ‘en- 
grafts an enactment upon existing con- 
tracts’ and thus operates so as to produce 
a result which is something quite diffe- 
rent from the original intention of the 
contracting parties. such a statute has, 
in effect a retrospective operation.” 

The present case, is however. not one of 
engrafting or substituting under Jaw an 
earlier contract between the parties. 
This will be clear when we read the 
Queen’s Bench decision referred to in 
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the above extract. wherein the follow- 
ing observation was made by Cockburn, 
C. J. at page 289. 


“It is possible that this construction 
may operate contrary to the intention of 
the parties, but the legislature has chosen 
to engraft upon existing contracts of de= 
mise a very plain enactment, and to this 
enactment we must give its proper effect.” 
In the cases before us. however. there is 
mo reference to contract in the rules, res 
lied upon by the learned Advocate Gene~ 
ral, Meghalaya. His submission is there= 
fore of no avail and the ratio decidendi of 
a Queen’s Bench decision is also of no 
aid, 

18. The crucial point, therefore, is 
whether the amount due in these cases 
can be said to be due under these rules, 
Rule 18 is a tiny rule and does not take 
in any amount due under any other con- 
dition. for example. on account of breach 
af terms of a contract, past or present. 
In these cases, the amount is claimed on 
account of the breach of the terms of the 
sale notice to recover the deficiency, on 
re-sale, namely, of Rs, 15,543/~ in one 
ease and Rs, -1,32,805.60 in the other. 
In that sense. it is clearly recovery of 
damages for breach of contract. The 
amount due for breach of contract does 
mot come within the expression “any 
amount due under these rules”. The 
matter would have been different if the 
rule was framed to include not only any 
amount due under these rules, but also 
for breach of terms of the agreement or 
_ jotherwise whatsoever. 


19. In order that Section 75 of 
the Regulation be applicable, the money 
must be payable to Government under 
that section or under any other section 
of the Regulation or under a rule made 
under the Regulation, and as well 
recoverable as arrears of land revenue. 
Liability to Government must arise in 
terms of the section or of the rule and 
may be under various heads mentioned 
therein. It is only then, the summary 
procedure of recovery laid down under 
the law will be attracted. Whether that 
procedure itself may be invalid on other 
score. is however. a different matter. 


20. The scheme of recovery under 
the rules is contained in Rules 14 to 17. 
Rule 18 then follows in sequence. Rule 18 
cannot be worked without reference to 
Rule 17. which again brings in Rules 14 
to 16. None of the rules contemplates 
liability or payability to Government on 
account of damages for breach of con- 
tract. Yet this is the raison d’etre for 
the present recovery proceedings. 

21. It may be noted that the 
situation was met by the States of Hima- 
chal Pradesh, Madhya Pradesh and Orissa 
by amendment of Section 82 of the Indian 
Forest Act. 1927, and the substituted Sec- 
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tion 82 then included, inter alia, all money 
payable to the State Government under 
any contract relating to timber and other 
forest produce including any sum re- 
coverable thereunder for the breach 
thereof or in consequence of its cancels 
lation or under the terms of a notice 
relating to the sale of timber or other 
forest produce. This is not to be found 
in Rule 18, nor in Section 75 of the Re- 
gulation, : 3 

22. After giving anxious conside« 
ration to the submissions made by the 
learned Advocate General, Meghalaya and 
the Junior Government Advocate, Assam, 
in support of the case of the respondents, 
and taking into consideration all aspects 
of the matter, we come to the conclusion 
thet the two impugned Bakijai proceed- 
ings are without jurisdiction and invalid, 
These are, therefore. quashed. 

23.. In the result, the two appli- 
cations in Civil Rule Nos, 726/69 and 
206/68 are allowed. Rules are made ab-+ 
solute. We will, however, make no order 
as to costs. 

24. Before parting with the re-« 
cords we regret to observe that we were 
uphappy to find the State of Assam 
speaking in two voices before the Courf 
on an important question of law affect- 
ing the State Revenue — the learned 
Junior Government Advocate defending 
the State and the learned Advocate Gene= 
ral, Assam, denying his support. We hope 
this may not recur in future. We should, 
however, hasten to add that except for 
this contretemps the submissions before 
us were indeed exhaustive. 

BAHARUL ISLAM, J.:— 
agree. 


25. I 


Rules made absolute, 
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Ahmadellah. Appellant v. Mafizuddin 
Ahmad and another, Respondents. 
Second Appeals Nos. 16 and 17 of 
1970, D/- 29-6-1972 against order of O. 
Thambal Singh, Dist. J.. Manipur, Dj- 


6-2-1970, 
Index Note :— (A) Mohammedan Law 
— Alienation — Extent of powers of 


guardian to sell minor’s immovable pro- 
perty. 

Brief Note :— (A) Under the Moham= 
medan Law. a legal guardian of the 
property of a minor can sell the immov- 
able property of the minor, when the 
sale is necessary for his maintenance and 
when the minor has no other property. 
The word “maintenance” does not ex 
clude other necessary expenses for men~ 
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tal and physical well-being of a minor, 
according to the status in society of the 
family. Thus the expenses of ordinary 
and reasonable education of a child forms 
part of his maintenance. In the present 
state of the society. which is rapidly ad- 
vancing in all directions, education upto 
the Higher Secondary Stage cannot be 
said to be extravagant so as to be exclud- 
ed from maintenance 

(Paras 12, 13, 15. 17) 


Index Note:— (8) Interpretation of 
Statutes — Definition clause — Use of 


word “include”, 


Brief Note :— (B) The word “include” 
is generally used in interpretation clauses 
fin order to enlarge the meaning of words 
or phrases. occurring in the body of the 
Statute: and when it is so used those 
words or phrases must be construed as 
comprehending, not only such things as 
they signify according to their natural 
import, but also those things which the 
interpretation clause declares that they 
shall include, (Para 13) 


Cases Referred: Chronological Paras 
AIR 1950 Cal 465, Sm. Purnasashi 

Devi V. Nagendra Nath Bhat- : 

tacharijee 4 
AIR 1941 Sind 214 = 197 Ind Cas 

849, Tekchand Partaprai Bha- f 

vanani v. Kalavantibai Tekchand 4 


_. ¥. Imo Singh, for Appellant; M. 
Charugopal Singh, for Respondents. 


JUDGMENT :— This judgment will 
tover two appeals, namely, S, A. Nos. 16 
and 17 of 1970, arising out of Civil Ap- 
peals Nos, 19 & 27 of 1969. respective, 
ly. in the Court of the District Judge, 
(Manipur, which were disposed of by a 
common judgment and which arose out 
~ of the same suit namely, T. S. No. 173/62/8 
of 1965 in the Court of Munsiff (O) 
Manipur, filed by the present respon~ 
dents. 


2. The plaintiffs case, in brief, 
was that the suit land as described in 
the plaint, originally belonged to Kamal~ 
md-din, who is the younger brother of 
plaintiff No. 2. Kamal-ud-din sold the 
land to Obedulla the father of the de- 
fendant, under a registered sale deed, 
which was purported to be executed in 
favour of the defendant who was then 
a minor. Sometime after this purchase, 
Obedullah sold the land allegedly on be~ 
half of the defendant to one Ali Mia bv 
a registered sale deed dated 2-9-1952 for 
due consideration and for legal necessity, 
- that is. to meet the educational expenses 
of the defendant. who was then reading 
in School and delivered possession, 


Ali Mia. in his turn, sold the Iand 
fo the plaintiffs on 26-8-54 under a regis- 
tered sale deed accompanied by delivery 
of possession, and after purchase 


Ahmadellah v. Mafizuddin Ahmad (B. N. Sarma J.) 


[Prs, 1-6] Gau. 57 


the plaintiffs put their agent Kamal-ud-din 
(brother of plaintiff No. 2) in possession 
of the land. Kamal-ud-din was in peaceful 
possession of the land till 13-10-1958 
when he was dispossessed by Obedullah 
in collusion with the defendant, where- 
upon Kamal-ud-din filed a criminal case 
against Obedullah. in which he was cons 
victed by the trial Court, but subsequent- 
ly acquitted by the Judicial Commissioner 
in revision. Obedullah died in the mean- 
time on 5-8-1962, and the defendant is 
mow in occupation of the suit land. Under 
the circumstances, the plaintiffs filed the 
suit for declaration of their title and for 
recovery of possession over the suit land, 


3. The defendant filed the written 
statement and contested the suit. He 
denied his knowledge about the sale of 
the land by his father in favour of Ali 
Mia, and he also denied that there was 
any delivery of possession to the said 
Ali Mie. It was contended by him that 
even if his father sold the land to Ali 
Mia, he had no authority or legal neces- 
sity to sell the same and as such the sale 
was not binding on him. The subsequent 
sale of the land by Ali Mia to the plain- 

and the possession and dispossession 
of the latter as alleged in the plaint were 
also denied. 

4, Upon the pleadings, as many 
as 8 issues were framed including the 
following two issues, which were issue 
Nos. 3 and 8 respectively 2 


“3. Did the father of the defendant 
sell the suit land to Ali Mia with the 
delivery of possession in consideration of 
the legal necessity of the defendant dur- 
ing the latter’s minority 2? 


x x x x x x 

8. Is the plaintiff entitled to the 
reliefs as claimed ?” 

5. It may be mentioned here that 
in the original pleint it was stated that 
the suit land originally belonged to the 
defendant, and that during his minority 
it was held by his father Obedullah, but 
at the stage of hearing. the plaint was 
amended to the effect that “the suit land 
originally belonged to Kamal-ud-din. the 
attorney of the plaintiffs as inherited 
from his father Nawab-ud-din. and that 
the suit land was sold to Obedullah by 
the said Kamal-ud-din, the deed of trans- 
fer being drawn up in the name of the 
defendant, and that after the said sale 
transaction the suit land was held in 
possession by the said Obedullah.” Ex- 
cept for this amendment, the original 
plaint remained as it was, 


6. After the above amendment, an 
additional issue was framed as follows, 
which was issue No. 3 (a): 

“3 (a) Whether suit land was sold to 
Obedullah by Kamal-ud-din, deed of 
transfer being drawn in the name of de- 
fendant 2” 
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7. In deciding the above issues the 
Jearned Munsiff, on a consideration of 
the evidence adduced in the case, held 
thet late Obedullah was the real owner 
of the property, having purchased the 
same with his own money, and that the 
defendant was simply an ostensible owner. 
He however held that even if the pro- 
perty belonged to the defendant, his 
father being his legal guardian had the 
authority to sell the land for legal neces- 
sity, and that meeting the educational 
expenses of the defendant, for which the 
land was sold, was a sufficient legal neces- 
sity. In deciding issue No. 8. the learn- 
ed Munsiff however held that although 
according to the plaintiffs the defendant 
dispossessed them from the suit land and 
the defendant also claimed to be in pos- 
session of the land, the evidence 
showed that the defendant was not 
in possession of the land and so the 
plaintiffs were not entitled to get a de- 
cree for possession. In the result, the 
learned Munsiff decreed the suit of the 
plaintiffs simply with a declaration of 
their title, and their prayer for possession 
was refused. 

8. Being aggrieved by the decree 
of the learned Munsiff both the parties 
came in appeal to the District Judge 
Manipur — the defendant with C. A. No. 
19 of 1969. and plaintiffs with C. A. No. 
27 of 1969, by way of cross appeal. Both 
the appeals were heard together and dis- 
posed of by a common judgment. 

9. In deciding the appeals, the 
learned District Judge held that Obedul- 
lah purchased the lend for the benefit 
and interest of his minor son Ahmadullah, 
and that the latter was the owner of the 
land. He also held that Obedullah, the 
father of the defendant transferred the 
suit land to Ali Mia for legal necessity, 
that is. for maintenance of his minor son. 
On a consideration of the entire evidence 
on record, the learned District Judge also 
held that the plaintifis had acquired good 
title to the suit land by their purchase 
from Ali Mia, end they are entitled to 
recover possession over the same. With 
these findings, the learned District Judge 
modified the decree of the Munsiff and 
decreed the plaintiff's suit for title as 
well as for possession. having dismissed 
the appeal filed by the defendants and 
allowed the appeal filed by the plaintiff. 


10. The first contention of the 
learned counsel for the appellant was 
that the learned District Judge having 
held that the defendant was the true 
owner of the land prior to its alleged sale 
to Ali Mia, he should have at once dis- 


missed the plaintiff’s suit, as it was their | 


case. as put forward in the amended 
plaint. that Obedullah was the real owner. 
According to him. there was no alterna- 
tive plea of the plaintiffs that even if 
the land belonged to the defendant, Obe- 
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dullah sold it for legal necessity. In the 
absence of such an alternative case. it 
was contended, the District Judge com- 
mitted an error in law by making ouf 
an alternative case, simply because there 
was an averment about the legal neces- 
sity in the plaint. 

11. I am unable to agree with the 
learned counsel for the appellant in this 
regard, Though the drafting of the plaint 
is not happy, it will be seen, if the plaint 
is read as a whole, that the plaintiffs took 
an alternative plea that even if the pro- 
perty actually belonged to the defen- 
dant, it was sold by the father of the 
defendant, for legal necessity. As al- 
reedy pointed out. after the amendment 
of the plaint. an alternative. issue was 
also framed in that regard, and the party 
fought on that issue as well as on the 
original issue No. 3, in both the Courts 
below. At no time the defendant took 
any exception to the continuance of issue 
No, 3 after the amendment of the plaint. 
That being the position, the appellant 
cannot urge now thet the learned Dis- 
trict Judge committed an error in law 
by going to decide the issue No. 3 after 
having held that the property belonged 
to the minor. There was nothing wrong 
ae approach of the learned District 

udge, 


12. The second contention of the 
learned counsel for the appellant was 
that the learned District Judge erred in 
law in his finding thet lete Obedullah 
sold the land for legal necessity. that is, 
for maintenance of the defendant. In 
elaborating this contention it was sub- 
mitted by him that under the Moham- 
medan Law, a lega] guardian of the pro- 
perty of the minor can sell the immovable 
property of the minor, when the sale is 
necessary for his maintenance and when 
the minor has no other property. Main- 
tenance, according to him. means only 
food, raiment, and lodging and not .the 
expenses of education. In this connec- 
tion he drew my attention to the defini- 
tion of the word “Maintenance’, as given 
in Section 369 of Mulle’s Mohamedan 
Law, 16th Edition, which provides that 
“Maintenance” includes food. raiment 
and lodging. It was further urged by the 
learned counsel for the appellant that 
the District Judge has given no finding 
that the defendant had no other pro- 
perty at the relevant time. 


13. The definition of the word 
“Maintenance” as quoted above, which 
was relied on by the appellant is not 
exhaustive, in my opinion. The word 
“include” is generally used in interpreta- 
tion clauses in order to enlarge the mean- 
ing of words or phrases. occurring in the 
body of the Statute; and when it is so 
used those words or phrases must be con- 
strued as comprehending. not only such 
things ¢ as s they signify according to their 
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natural import. but also those things 
which the interpretation clause declares 
that they shall include It is a phrase of 
extension and not restrictive definition 
and it is not equivalent to “means”. In 
this ‘view of the definition of the word 
“Maintenance” as given above, I feel con~ 
strained to hold that it does not exclude 
other necessary expenses for mental and 
physical well-being of a minor. accord~ 
ing to the status in society of the family. 


14. In including the educational 
expenses in maintenance the learned Dis- 
trict Judge relied on the decisions in Sm. 
Purnasashi Devi v. Nagendra Nath Bhat« 
tacharjvee. AIR 1950 Cal 465, and Tek~ 
chand Partabrai Bhavani v. Kalavanti< 
bai Tekchand, AIR 1941 Sind 214. Both 
these cases were under Section 488 of 
the Code of Criminal Procedure, and were 
heard by the Division Bench. In the 
former case Das Gupta. J.. who delivered 
the judgment observed: 

"But I do not see why the cost of 
ordinary education should not in the case 
of a middle class family be considered to 
form part of maintenance. It may be 
that when the case of a person of the 
cultivator class is being considered, any 
education more than primary education 
should not be considered to form 
part of maintenance, but the case 
of middle class families is different. 
I am unable to agree with the learned 
Judge that in no case can maintenance 
be thought to anelade anything more than 
food, clothing and lod m 
In the latter case Davis, C. J.. who deli- 
vered the judgment observed: 


“But it appears to me that if main- 
tenance is to serve the purpose of the 
section. it must be something more than, 
as has been suggested by the learned 
Advocate. starvation maintenance, main= 
tenance sufficient only to keep body and 
soul together. It must include board and 
lodging. but I should say myself board« 
ing and lodging on such a scale as to en- 
able a frugal and thrifty mother to save 
sufficient for a simple and necessary edu-+ 
cation of her 

15. Although these observations 
‘were eS in cases under Section 488, 
Criminal P. C. the interpretation of the 
word “Maintenance” equally holds good 
in a case like the instant one. In respect- 
ful agreement with the views taken in 
the above cases I hold that the expenses 
of ordinary and reasonable education of 
a child forms part of his maintenance. 

16. It was then submitted on be- 
half of the appellant that for the ap- 
pellant, who comes of an agricultural 
family any education more than primary 
education should not be considered to 
form part of maintenance, as observed by 
the learned Judge in the Calcutta case 
mentioned above, As the appellant was 
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reading in Class IX, at the relevant time, 
having passed the stage of primary edu- 
cation long before, it was submitted, there 
was no justification to consider the ex- 
penses of his education at that stage, even 
if the alleged land was actually sold to 
meet the expenses for such education, 
as forming part of his maintenance. 


17. As ideas of social needs and 
social justice alter, no such hard and fast 
rule can be laid down for all time. as 
to what should be the standard of edu- 
cation to form part of maintenance. In 
the present state of our society, which 
is rapidly advancing in all directions, edu- 
cation upto the Higher Secondary Stage 
cannot be said to be extravagant, so as 
to be excluded from maintenance. 


18. As to whether or not the ap- 
pellant had any other property at the 
relevant time. it was within his special 
knowledge. He did not state anywhere 
in his evidence that he had any other 
property. It is. therefore, of no conse- 
quence if the District kis had not given 
any finding in this regard, 


19. It was also contended on be~ 
half of the appellant that except the reci- 
tal in the sale deed, there is no other 
evidence on record to prove that there 
was actually any necessity to sell the 
land to meet the educational expenses of 
the appellant. The recital in the sale 
deed. it was urged, is no proof of such 
mecessity and the learned Courts below 
committed an illegality in coming to their 
finding about the existence of such neces- 
sity, merely, on the basis of the sale deed. 
The appellant admitted that he was read- 
ing in Class IX of the High School at 
the relevant time. He passed his matri- 
culation examination in 1954. He also 
stated that his father and sister bore the 
expenses of his education. It is. there- 
fore. evident that his father alone was 
not in a position to bear the expenses of 
his education. ‘There is thus intrinsic 
evidence of such necessity and it cannot 
be said that the finding of the Courts be- 
low in this regard is based on no evidence, 
Be thet as if may. it is finding of fact and 
this Court cannot interfere with such 
finding, even if it is erroneous, 


20. From the foregoing discus 
sions, it is seen_that there is no substance 
in the appeal, The decree appealed 
against is affirmed. The appeals are dis- 
missed with costs, 


Appeals dismissed, 
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AIR 1973 GAUHATI 60 (V 60 C 18) 
(IMPHAL BENCH) 
B. N. SARMA, J. 

Simla Konglui Tangkhul, Petitioner 
v. Wangmazum ‘Tangkhul and others, 
Opposite Party. 

Civil Revn. Case No. 4 of 1972, DJ- 
21-6-1972. to set aside order of Dist. J. 
Manipur, D/- 4-3-1972. 

Index Note:—. (A) Limitation Act 
(1963), Section 12 — Time requisite for 
obtaining copy — Application for_ copy 
made after decree was signed — Benefit 
of period from date of judgment till de- 
cree — Period has to be excluded while 
computing period of limitation under Sec- 
tion 12 (2). 

Brief Note:— (A) The time taken by 
the Court to prepare the decree in the 
instant case that is from the date of 
judgment till the decree was signed 
got to be included for the purpose of 
computing the time requisite for obtain- 
ing the copy although the application for 
a copy of the decree was made after the 
decree was signed. Under sub-section (2) 
of Section 12. the date on which the 
judgment was pronounced and the time 
requisite for obtaining a copy of the 
decree have got to be excluded while 
computing the period of limitation. AIR 
1950 Orissa 125 & AIR 1962 Pat 398, Rel. 
on. ` (Para 11) 

Index Note:— (B) Limitation Act 
(1908), Section 12, Explanation — Impli- 
cations of Explanation, 


Brief Note:— (B) What the Expla“ 
mation under Section 12 requires is that 
for the purpose of computing the time 
requisite for obtaining a copy of a de- 
cree, any time taken by the Court to 
prepare the decree before an application 
for copy thereof is made is not to be ex- 
cluded, that is. is to be included. It is 
not that such time is not to be excluded 
for the purpose of computing the period 
of limitation. Sub-sections (1) to (4) of 
Section 12 speak about the exclusion of 
time for the purpose of computing the 
period of limitation and the explanation 
speaks about the exclusion or non-exclu- 
sion of time for the purpose of comput- 
ing the time requisite for obtaining the 
copy. - . (Para 8) 
Cases Referred: Chronological Paras 
AIR 1966 Pat 1 = 1966 BLJR 359 

(FB). State of Bihar v. Md. Ismail 9 
ATR 1962 Pat 398 = 1962 BLJR 


434. Rajeshwar Rai v, Shankar 


Rai 6 
AIR 1950 Orissa 125 = 16 Cut LT 

8 (ŒB). Ramachandra Mardaray > -~ 

Deo v. Bhalu Patnaik 6,9 


G. C. Roy, for Petitioner, 
ORDER :— The only question which 
requires determination in the revision 
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petition is the true meaning and purs 
port of the explanation under Section 12 
of the Indian Limitation Act, 1963 (Act 
36 of 1963) hereinafter called the Act, or 
in other words, whether the time taken 
by the Court to prepare the decree be- 
fore the application for copy thereof had 


-been made should be excluded in favour 


of the appellant as time requisite for 
obtaining a copy of the decree, 

2. The Second Subordinate Judge 
of Manipur pronounced the judgment in 
O. S. No, 12 of 1969 on 30-6-1971, where- 
by he dismissed the suit. The decree 
was prepared and signed by the Court 
on 7-7-1971. The plaintiff applied for 
the copy of the judgment on 5-7-1971 and 
for that af the decree on 8-7-1971. Both 
the copies were prepared, signed and 
delivered to the plaintiff on 8-7-1971, and 
thereafter the appeal was filed on 10-8- ` 
11971 with an application under Section 5 
of the Limitation Act for condonation of 
the delay for 3 days. that is. from 7-8« 
1971 to 9-8-1971. 


3. In deciding the application 

under Section 5 of the Act. the learned 
District Judge held that in view of the 
explanation under Section 12, the appel- 
lant would not be entitled to get benefi 
of the time from the date of judgment 
till the decree was signed, as the time 
requisite for obtaining the copy,as the ap- 
plication for copy of the decree was filed 
after the decree was signed, In this view of 
the matter he held that the last date for 
filing the appeal was 4-8-1971. As the 
appellant prayed for condonation of the 
delay only with effect from 7-8-1971 till 
10-8-1971 and no explanation for the de- 
lay for the preceding 3 days was offered, 
the learned District Judge dismissed the 
application under Section 5 of the Act 
by the impugned order. 
, 4 The O. Ps. in the revision peti- 
tion did not enter appearance in spite of 
receiving notices and accordingly the 
revision petition was heard ex parte. 


5. Shri G. C. Roy, the learned 
counsel for the petitioner, submitted that 
the learned District Judge committed an 
error in law in rejecting the application 
under Section 5 of the Act. holding that 
the appellant was. not entitled to the 
benefit of the period from the date of 
judgment till the decree was signed 
as the period requisite for obtaining the 
copy. His contention is that this period 
should have been excluded in favour of 
the appellant as the time requisite for 
obtaining the copy in view of the expla~ 
nation under Section 12. 


6. The learned District Judge de 
voted a part of his judgment in decid- 
ing the question as to whether the limita- 
tion for filing an appeal should be com= 
puted from the date when the judgment 
is pronounced or from the date when the 
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decree is signed and relying on the deci- 
sions in Rajeshwar Rai v., Shankar Rai, 
AIR 1962 Pat 398 and Ramachandra 
Mardaray Deo v. Bhalu Patnaik, AIR 
1950 Orissa 125 (FB) he held that it is to 
be computed from the date on which the 
fudgment is pronounced. This question 
is not at all necessary for determination 
in the case of an appeal, because as ob- 
served in AIR 1950 Orissa 125 (FB) itself, 
the interval between the date of judg- 
ment and the date of decree could always 
be excluded in view of the provisions of 
Section 12 of the Limitation Act. The 
case in AIR 1950 Orissa 125 (FB) was in 
connection with Article 182 of the Indian 
Limitation Act (old) and in that case 
Narasimham, J., delivering the majority 
judgment observed as follows in para, 3 
of the judgment: 


“So far as Arts. 152, 156 and other 
Articles dealing with limitation for ap- 
peals, reviews. etc. were concerned, a 
direct decision of the question was not 
really necessary inasmuch as by relying 
on Section 12. Limitation Act the inter« 
val between the date of judgment and 
the date of decree could always be ex- 
eluded.” 


7. The learned District Judge has 
observed in his judgment that it has 
clearly been laid down in the explanation 
under Section 12 of the Act that any 
time taken by the Court in preparation 
of the decree before an application for 
the copy thereof is made shall not he 
excluded and so the appellant is not 
entitled to get the benefit of that period 
as the time requisite for obtaining the 
Copy. 


8. It appears, the learned District 
Judge has not properly understood the 
implications of the explanation. What 
this explanation requires is that for the 
purpose of computing the time requisite 
for obtaining a copy of a decree, any time 
taken by the Court to prepare the decree 
before an application for copy thereof is 
made shall not be excluded, that is, shall 
be included. It is not that such time 
shall not be excluded for the purpose of 
computing the period of limitation. Sub- 
sections (1) to (4) of S. 12 speak about 
the exclusion of time for the purpose 
of computing the period of limitation and 
the explanation speaks about the exclu- 
sion or non-exclusion of time for the 
purpose of computing the time requisite 
for obtaining the copy. The learned 
District Judge failed to notice the distinc- 
tion between the purpose of exclusion 
under the sub-sections, and that under 
the explanation. 


9. The language of the explanation 
is very clear and there is no scope for 
any ambiguity. As held in the majority 
judgment in State of Bihar v. Md. Ismail, 
ATR 1964 Pat 1 (FB) the meaning that 
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should be given to the explanation in 
Section 12 is that the time taken by the 
Court to prepare the decree before the 
application for copy is made shall be in- 
cluded as “the time requisite for obtain- 
ing the copy”. As I have already point- 
ed out, though an ‘obiter dicta’, the view 
expressed in the majority judgment in 
AIR 1950 Orissa 125 (FB) in the passage 
quoted above, is the same. - 

10. Before the Indian Limitation 
Act, 1963, was enacted there was a sharp 
difference of opinion amongst the dif- 
ferent High Courts in regard to cases 
where an application for a certified copy 
of the decree is made after the said 
decree is drawn up. In dealing with such 
eases, the Bombay, Calcutta and Patna 
High Courts. held that the period taken 
in drawing up of the decree would be 
part of the period requisite for obtaining 
the copy. while other High Courts took 
a contrary view. The explanation. given 
in Section 12 of the new Limitation Act 
of 1968, appears to have settled the dif. 
ference amongst the High Courts about 
the inclusion or otherwise of the period 
of time, taken by the Court to prepare 
the decree before an application for a 
copy thereof is made when such an ap- 
plication is filed after the preparation of 
the decree. At present, as required under 
the explanation, the said period shall not 
be excluded, that means, shall be includ- 


ed as time requisite for obtaining the 
copy. . 
11. As a result of the foregoing 


discussion. I feel constrained to hold that 
the time taken by the Court to prepare 
the decree in the instant case. that is, 
from 30-6-1971 to 7-7-1971, has got to be 
included for the purpose of computing 
the time requisite for obtaining the copy 
although the application for a copy of 
the decree was made after the decree was 
signed. Under sub-section (2) of S. 12. 
the date on which the judgment was pro- 
nounced and the time requisite for ob- 
taining a copy of the decree have got to 
be excluded while computing the period 
of limitation. That being the position, 
the appellant gets benefit of the entire 
period from 30-6-1971 to 7-7-1971 as the 
time requisite for obtaining the copy and 
this period has to be excluded for the 
purpose of computing the limitation under 
sub-section (2) of S., 12. 

12. As already mentioned. the ap- 
pellant has shown cause for his inability 
to file the appeal during the period from 
7-8-1971 to 9-8-1971 and the learned Dis- 
trict Judge has accepted the same. There 
was, therefore, no justification to reject 
a application under Section 5 of the 


_ 13. In the result, the order of the 
District Judge, complained of, is set aside. 
The application under Section 5 of the 
Act filed bv the petitioner-apnnellant be« 
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fore the District Judge is allowed. The 
revision petition is allowed without any 
order as to costs. Send down the record 
immediately to proceed with the appeal. 

Revision allowed, 
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M. C. PATHAK AND BAHARUL 
ISLAM, JJ. 

Tinsukia Min Samabai Samity Ltd., 
Petitioner v. Jt. Secretary to Govt, of 
Assam and others. Respondents. 


Civil Rule 527 of 1971, D/- 12-6-1972. 
Index Note:— (A) Constitution of 
India, Art. 226 — Settlement of Fishery 
by Government with Respondent — Peti- 
tioner’s name appearing in place of res- 
pondent through bona fide mistake — 
Order correcting mistake — No question 
of violation of principles of natural jus- 
tice arises — Petitioner not entitled to 
any relief. (Paras 10, 11) 
Brief Note-— (A) Where the Gov- 
ernment in its cabinet meeting decided 
to settle the fishery mahal with respond- 
ent 5 but through inadvertent mistake the 
name of the petitioner. another applicant 
for settlement crept in the minutes of 
the meeting but the mistake was correct- 
ed as soon as it was discovered, it was 
held that the petitioner could not be said 
to have acquired any right to the fishery 
by a mistaken order communicated to him 
and as such he was not entitled to any 
relief under, Art. 226. As the communica- 
tion made to the petitioner was based on 
a bona fide mistake, there was no ques- 
tion of violation of the principles of natu- 
ral justice while correcting the mistake 
in the minutes of the Cabinet decision. 
(Paras 10, 11) 
J. P. Bhattacharjee, S. N. Medhi and 
P. C. Kataky. for Petitioner; A. M. 
Majumdar, Jr. Govt. Advocate. S. N. 
Bhuyan and D. P, Chaliha, for Respond- 
ents. 


PATHAK, J.:— This application 
under Art. 226 of the Constitution of 
India has been filed for a writ of Manda- 
mus or a writ of like nature directing the 
Respondents to forbear from giving effect 
to the impugned order dated 20-8-1967 
issued by the Government and also for 
a writ of Certiorari or a writ of like 
mature for cancelling the Government’s 
order settling the Dibru Reserve Fishery 
Mahal No. 3 for 1971-74 with Respond- 
ent No. 5. 


2. The petitioner is a registered 
Co-operative Society constituted by mem- 
bers belonging to the scheduled caste. 
The Dibru Reserve Fishery Mahal No. 3 
was settled with Rangagora Fishermen 
Co-operative Society Ltd. respondent 
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No. 5, for the previous period ending on 
15th May, 1971. Both the Petitioner, 
Tinsukia Min Samabai Samity Ltd, and 
the Respondent No. 5, Rangagora Fisher< 
men Co-operative Society Ltd, applied to 
the State Government on 6-3-1971 and 
9-3-1971 respectively for direct settle- 
ment of the said fishery Mahal for a 
Pee of 3 years from 16-8-1971 to 15-5< 


3. By Memo No, FOR, 146/67/184 
dated lith August, 1971 the Under Secre- 
tary to the Government of Assam, Forest 
Department. informed the Conservator of 
Forest, Upper Assam Circle, Jorhat that 
the Governor of Assam was pleased to 
order direct settlement of Dibru Fishery 
Mahal No. 3 under Dibrugarh Division 
with M/s. Tinsukia Min Samabai Samity 
Ltd., Tinsukia for the term 1971-74 (from 
16th August, 1971 to 15th May, 1974) at 
Rs. 1,75,000/- on usual terms and condi- 
tions. A copy of the Memo was also 
forwarded to the Chairman of the Peti- 
tioner Society. 


4, Before the petitioner could take 
necessary steps for depositing security 
money and performing other formalities 
in pursuance of the aforesaid order of 
settlement made in its favour. the peti- 
tioner received a copy of another order 
vide Memo No. FOR, 146/67/190 dated 
20-8-1971 issued under the signature of 
Joint Secretary to the Government of 
Assam, Forest Department. whereby the 
Conservator of Forests was informed that 
the Governor of Assam was pleased to 
cancel the order issued vide Government 
letter No. For.146/67/184 dated 11-8-1971 
settling the fishery in question with the 
Petitioner Society. Thereafter . on en- 
quiry the petitioner came to learn that 
the fishery in question had been settled 
with Respondent No. 5 for the said period 
at Rs. 1,75,000/- on the very same day 
on which the settlement made with the 
petitioner was cancelled. The petitioner 
states that even thoughitapplied for cer- 
tified copy of the order of settlement in 
favour of Respondent No. 5, it was nof 
supplied with the same. 


_ 5. In the circumstances the peti- 
tioner has filed this application under 
Art, 226 of the Constitution for a writ 
as stated above. 

6. An affidavit-in-opposition sworn 
by the Secretary to the Government of 
Assam, Forest Department has been filed 
on behalf of the State Government in the 
case, 


7. It has been stated in the said 
affidavit-in-opposition that both the peti- 
fioner and Respondent No. 5 applied on 
6-3-1971 and 9-3-1971 respectively for 
direct settlement of the Fishery in ques- 
tion for the period from 16-8-1971 to 
15-5-1974. That both the petitions were 
considered by the Government in a Cabis 
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met meeting held on 19-7-1971. wherein 
the Deponent, the Secretary to the Gov- 
ernment of Assam. Forest Department 
was also present at the time of delibera- 
tions. That the Cabinet meeting decided 
that the Dibru Reserve Forest Mahal 
No. 3 should be settled directly with M/s. 
Rangagora Fishermen Co-operative Socie- 
ty Ltd. at a sum of Rs. 1,75,000/- for the 
whole period ending 15-5-1974. That the 
Respondent No. 5 in its petition for direct 
settlement offered the same amount as 
had been offered by it in the previous 


term, i.e. Rs. 1,31,250/-, while the peti-. 


tioner in its petition for direct settlement 
offered the sum of Rs, 1,75,000/-. That 
it was decided in the Cabinet meeting that 
the prayer of Respondent No. 5, M/s. 
Rangagora Fishermen Co-operative Society 
Ltd. in respect of the loss sustained by it 
during the previous term should be taken 
into consideration and the settlement 
should be made with it, but at the sum 
of Rs. 1,75,000/-. It has further been stat- 
ed in the affidavit-in-opposition that in 
the process of recording and communica- 
tion of this decision, an accidental error 
crept in and instead of recording the name 
of Respondent No. 5, Rangagora Fisher- 
men Co-operative Society Ltd. the name 
of Tinsukia Min Samabai Samity Ltd. was 
put in the minutes of the Cabinet meet- 
ing. The minutes of the Cabinet meeting 
were forwarded by the Political Depart- 
ment to the Forest Department and the 
Under Secretary to the Government of 
Assam in the Forest Department taking 
this to be a correctly recorded decision, 
communicated the order to the Conserva- 
tor of Forests, Upper Assam Circle. Jorhat 
on 11-8-1971 giving direct settlement to 
the petitioner and the petition of Res- 
pondent No. 5 was separately rejected. 
This error came to the notice of the Sec- 
retary on 18th August. 1971. He im- 
mediately took necessary steps to correct 
the same and the Cabinet also took a 
decision on 19th August, 1971 to rectify 
the error in that decision as recorded and 
the Political Department accordingly issu- 
ed a corrigendum correcting the earlier 
record and incorporated the name of M/s. 
Rangagora Fishermen Co-operative Socie- 
ty Ltd. in place of the petitioner. It was 
stated in the affidavit-in-opposition that 
there was no Government decision to 
settle the Fishery Mahal with the peti- 
tioner, that the communication of the 
order was purely a mistake of fact, These 
facts have been sworn to be true to the 
knowledge and information derived from 
records by the Secretary to the Govern- 
ment of Assam in the Forest Department. 


8. Annexure A to the affidavit-in- 
opposition sworn by the Secretary to the 
Government of Assam in the Forest 
Department reads as follows:—~ 
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“FOR.245/71. Item 9— Settlement of 
Dibru Reserve Fishery under the Forest 
Department. 

The Cabinet considered the Memor- 
andum submitied by the Forest Depart- 
ment and decided to make direct settle- 
ment of the Dibru Reserve Fishery with 
M/s, Tinsukia Min Samabai Samity Ltd. 
for the period ending 15-5-1974 at a total 
bid of Rs. 1,'75,000/- for the whole period”, 

9. Annexure B to the affidavit-in- 
opposition is as follows:— 


“CORRIGENDUM 


POLITICAL (A) DEPARTMENT 
No. PLA.11/71 Dated Shillong the - 
20th August, 1971 


In serial No. FOR.246/71 of the minu~ 
fes of the meeting of the Cabinet held on 


19th July, 1971 please read “M/s. Ranga- 
gorah Fishermen Co-operative Society 
Ltd.” in place of “M/s. Tinsukia Min 


Samabai Samity Limited”. 
Sd. N. K. Rustomii 

Chief Secretary to the Govt, of Assam’. 
Copies of this corrigendum were sent to 
all Ministers. all Ministers of State, all 
Deputy Ministers, Secretary to the Gov- 
ernor of Assam and Secretary to the Gov- 
E of Assam in the Forest Depart~ 
ment. 















Cabinet meeting held on 19-7-1971 decid- 
ed to settle the Fishery Mahal in ques- 
tion with Respondent No, 5, M/s. ga- 
gora Fishermen Co-operative Society Ltd. 
at a sum of Rs, 1.75,000/- for the whole 
period ending 15-5-1974 and in the pro- 
cess of recording the minutes of the 
Cabinet meeting. due to accidental mis- 
take the iti 


No. 5 and on that basis Memo No. FOR. 
146/67/184 dated lith August, 1971 was 
issued. As soon as the mistake in the 


opposition sworn by the Secretary as 
quoted above and accordingly Memo No. 
FOR.146/67/190 dated 20-8-1971 was issued 
to the Conservator of Forests, We have 
carefully gone through the petition and 
the affidavits filed in the case. There is 
no definite allegation of mala fide on the 
part of the Government in correcting the 
mistake and there is also no material on 
record to find that the correction of the 
mistake was male fide. On the other hand 
the materials on record clearly show that 
the decision in the Cabinet meeting wa 
to settle the fishery with Respondent 
No. 5. but in recording the minutes of 
the Cabinet meeting inadvertently a mis- 
take crept in and as soon as the mistake 
was discovered it was corrected, by issu 
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ing the corrigendum. On consideration 
of the materials on record we find that 
there was no settlement in fact in favour 
of the petitioner, The communication re- 
garding the settlement with the Petitioner 
was based on a mistake which crept in 
the minutes of the Cabinet meeting. A 
bona fide mistake may be corrected by 
the appropriate authority when discover- 
ed. Since the Cabinet meeting did nof 
decide to settle the fishery with the peti- 
tioner and the communication made to if 
was based on a bona fide mistake, there 
is no question of violation of the prin- 


ciples of natural justice while correcting - 


the mistake in the minutes and issuing an 
order in accordance with the corrected 
minutes of the Cabinet decision. 


11. In our considered opinion the 
petitioner cannot be said to have acquir+ 
ed any right by the mistaken order com- 
municated to it and no right can really 
be founded on a bona fide mistake. 

12. In the circumstances we hold 
that the Memo No.FOR.146/67/184-A dated 
11-8-1971 which was communicated to the 
petitioner under mistake could not create 
any right in the petitioner for which it 
may be entitled to a writ as prayed for. 
The mistake has since been corrected by 
the appropriate authority and order of 
settlement in favour of Respondent No. 5, 
has been issued accordingly. Hence there 
is no ground for quashing the order of 
settlement in favour of Respondent No, 5. 

13. In the result we find that this 
petition has no substance and is rejects 
ed but without costs. 

BAHARUL ISLAM, J.:— 14. T 
agree. . 

‘ Petition rejected, 
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(IMPHAL BENCH). 
B. N. SARMA, J. 

Sarangthem Tonsana Singh. Appel- 
Tant v. Sarangthem Kalachand Singh, 
Respondent. 

Second Appeal No, 21 of 1970, D} 
27-6-1972. 

Indeg Note:— (A) Transfer of Pro- 
perty Act (1882), Section 3 — “Attesta- 
tion” — What it implies. (X-Ref:— T. P. 
Act (1882). Section 123). 

Brief Note:— (A) To constitute valid 
attestation a document must be executed 
before it is signed by attesting witnesses, 
for attestation means the act of witnessing 
the execution of a document and sub- 
scribing the name of the witness in testi- 
mony of such fact. Mere writing of a 
document does not mean ‘execution’ — 
Execution means signing or affixing the 
mark of the person alleged to have ex- 
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ecuted it, The question of bearing wit- 
ness to the execution does not arise 

ess the document is signed or mark 
ed by the executant thereof. AIR 1951 
SC 477 and (1905) ILR 32 Cal 729; AIR 
1923 Nag 45 and AIR 1926 Cal 637, Foll.s 
AIR 1955 SC 363, Dist, 

Tf in the gift deed there is no valid 
attestation there is no valid gift within 
the meaning of S. 123, T. P. Act. 


(Para 13) 

Cases Referred: Chronological Paras 
AIR 1955 SC 363 = 1955 SCR 1035, 
Naresh Charan Das Gupta v, 


_. Paresh Charan Das Gupta 8 
‘ATR 1951 SC 477 = 1951 Mad WN : 
_ 888, Sant Lal v. Kamla Prasad 10,13 
AIR 1926 Cal 637 = 92 Ind Cas 


948. Dhana Mohammed v. Nas- 7 
_ tulla Molla T3 
AIR 1923 Nag 45 = 68 Ind Cas 198, 

Godawaribai v. Sampat 13 


(1905) ILR 32 Cal 729 = 9 Cal WN 
697. Pran Nath Sarkar v. Jadu” 
Nath Saha 13 


T. Bhubon Singh, for Appellant; M, 
Charugopal Singh, for Respondent. 

JUDGMENT :— This is an appeal by 
the defendant against the judgment and 
decree of the District Judge, Manipur, 
Imphal, in C, A. No. 72 of 1967. whereby 
he decreed the plaintiffs suit reversing 
the decree of the trial Court. 

The plaintiff’s case, in brief, was 
that his grand-father Sarangthem Chaoba 
Singh. was the owner of the suit land 
and he made a gift of the same in fav- 
our of the plaintiff under a registered 
instrument on 14-2-1962, being satisfied 
with his services. After the said sift. the 
plaintiff prayed for mutation of his name 
in the record of rights before the Assis- 
tant Settlement and Survey Officer, but 
the latter refused the mutation. In the 
meantime, the defendant, who is his 
paternal uncle, dispossessed him from the 
land on or about 14-11-1961, taking ad= 
vantage of the fact that he held some 
receipts for payment of revenue in res- 
pect of the suit Jand, which he had paid 
as an agent of his father. Under the 
circumstances, the plaintiff filed the suit 
for declaration of his title to the suit land 
and for recovery of possession. 

3. The defendant contested the 
suit denying the alleged gift. It was, 
however. not challenged that the suit land 
belonged to late Sarangthem Chaoba 
Singh. According to the defendant, Che- 
oba Singh was very old and insane at 
the time of the alleged gift, and he had 
mo mental capacity to make the gift. It 
was alleged that the deed of gift was 
obtained by the plaintiff with the help 
of his father by exercising undue influ- 
ence over the said Chaoba Singh. The 
defendant, on the other hand claimed 
that his father Chaoba Singh sold the 
suit land to him by delivery of possession _ 
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for a sonsidcration of Rs, 100/-, as back 
as 1942, and thaf since then he has been 
fn possession by his own right. Alterna- 
tively he claimed title to the land by. 
adverse possession, 

4. Upon the pleadings, several is+ 
sues were framed including the follow- 
ing issues which were issues Nos, 3. 4 
and 5 respectively: 

“3. Has the plaintiff right and title 
over the suit land on the basis of the 
deed of gift executed by, late Chacba 
Singh ? 

4. Whether the deed ‘of sift was 
caused to be executed by late Chaoba 
Singh under undue influence and by taka 
ing advantage of his insanity at the reles 
vant time and as such it is void? 


5. Is the defendant a trespasser? or, 
{Whether the defendant has acquired title 
over the suit land on the basis of pur< 
chase as alleged in para 2 of the written 

statement or by adverse possession over 
12 years = 


5. In deciding issue No. 4 the 
fearned Munsiff held that late Chaoba 
Singh was insane at the time of the al- 
leged execution of the deed in favour of 
the plaintiff and that the plaintiff obtain~ 
ed the same by exercising undue influence 
over him. In deciding issue No. 3, he 
further held that the alleged deed of gift 
was invalid for want of proper attesta< 
tion, inasmuch as. the attesting witnesses 
signed the document before it was execut= 


ed, as admitted by one of the attesting 
witnesses, namely. P. W. 5 I. Tomal 
Singh, In deciding issue No. 5, it was 


held by the learned Munsiff that there 
is no evidence in support of the alleged 
purchase Of the suit land by the defen- 
dant, but he held that the defendant had 
acquired title to the land by adverse pos< 
session for more than 12 years against 
his father. With these findings, the 
learned Munsiff dismissed the suit. 


6. The learned District Judge. in 
the First Appeal preferred by the plain- 
tiff, reversed all the above findings of 
the learned Munsiff except the finding 
that there was no proof of sale of the 
suit land in favour of the defendant. with 
which finding he concurred. In the re- 
sult. the decree of the trial Court was 
set aside and the suit was decreed with 
costs. Hence, the defendant bas come 
up with this second appeal. 


f 7. The only point which requires 
determination in this appeal is whether 
the deed of gift said to be executed by 
Chaoba Singh. which is required by law 
to be attested. can be said to be duly 
attested if the witnesses purporting to 
have attested the same. signed the docu- 
ment before its execution. 

8. Shri Charugopal Singh, the 
earned counsel for the respondent sub= 
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mitted that the question as to whether 
a document has been properly attested 
or not is one of fact. and as such the 
finding of the learned District Judge in 
this regard cannot be challenged in se- 
cond appeal. In support of this conten- 
tion he relied on the decision in Naresh 
Charan Das Gupta v, Paresh Charan Das 
Gupta, AIR 1955 SC 363, 


9. I do not find any force In the 
above contention. The question as to 
whether a document has been properly 
attested or not is not purely a question 
of fact. but a mixed question of law and 
facts. ‘The question as to whether a 
document was executed by the alleged 
executant and if so whether he signed 
the same in the presence of the attesting 
witnesses and the latter also similarly 
signed in presence of the executant are 
undoubtedly questions of fact. But. when 
an inference is to be drawn for (sic) 
(from) such facts as to whether they 
constitute proper attestation within the 
meaning of Section 3 of the Transfer of 
Property Act it becomes a question of 
Jaw. ` In the Supreme Court -case relied 
on by the learned counsel for the res- 
pondent. the question was whether the 
attesting witnesses signed the document 
in the presence of the testator. and it 
was held by the Supreme Court in that 
ease as follows: 

“It cannot be laid down as a matter 
of law that because the witnesses did 
mot state in examination-in-chief that 
they signed the will in the presence of 
the testator, there was no due attestation, 
It will depend on the circumstances elicit- 
ed in evidence whether the attesting wite 
nesses signed in the presence of the 
testator. This is a pure question of fact 
depending on appreciation of evidence.” 

10. The question as to whether or 
not the attesting witnesses signed in the 
presence of the testator is undoubtedly 
a question of fact. This case has got 
therefore no bearing on the present case, 
which depends on the interpretation of 
the word “attestation” as mentioned in 
Section 3 of the Transfer of Property 
Act. It may be mentioned here that in 
Sant Lal Mahton v. Kamla Prasad, AIR 
1951 SC 477, the Supreme Court itself 
interfered with the finding of the First 
Appellate Court with regard to attesta- 
tion of a document. 


11. Let me now come to the merit 
of the contention of the learned counsel 
for the appellant that there was no pro- 
per attestation of the deed of gift. 

12. The deed in question Ext. A/3 
is purported to have been signed by two 
attesting witnesses, namely. P. W. 4 An- 
gangiao Singh and P. W. 5 Tomal Singh. 
Both of them stated in their evidence 
that the deed was written in their pre- 
sence by the scribe that it was read 
over to Chaoba Singh. who admit- 
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ted the contents and then put his mark. 
They also stated that they signed the 
deed as attesting witnesses. In examina- 
tion-in-chief none of them stated at what 
stage. whether before or after execution 
of the deed, they signed as witnesses. In 
cross-examination. P, W. 5, however. stat- 
ed as follows: 


“Angangjao Singh signed first before 

me and then I signed. By that time, 
Chaoba Singh did not put his thumb 
mark. He signed later on.” 
As I have already pointed out. In view 
of the above statement of P. W. 5, the 
learned Munsiff held that the deed of 
gift was invalid for want of proper at- 
testation, The learned District Judge 
reversed the said finding with the fol- 
lowing observations: 


“The law does not say that an attest- 
ing witness should put his signature later 
on after seeing the ẹxecutant put his sig- 
nature or mark. To attest is to bear a 
witness to a fact and a witness who is 
present at the time of the execution and 
testifying the fact that the document was 
executed by the persons purporting to 
execute the deed is a sufficient attesta= 
tion.” 


13. The learned District Judge 
clearly erred in law in holding that the 
law does not require that an attesting 
witness should sign or put his mark later 
on after seeing the executant put his 
signature or mark. Attestation means the 
act of witnessing the execution of a docu- 
ment and subscribing the name of the 
witness in testimony of such fact. Mere 
writing of a document does not mean ex~ 
ecution. Execution means signing or af- 
fixing the mark of the person executing 
the document, Unless the document is 
executed, that is. signed or marked by 
the executant. the question of bearing 
witness to the execution does not arise. 
It is, therefore, evident that to constitute 
valid attestation a document must be ex- 
ecuted before it is signed by the attesting 
witness. This is the view expressed in 
Sant Lal Mahton v, Kamla Prasad, AIR 
1951 SC 477; Pran Nath Sarkar v. Jadu Nath 
Saha, (1905) ILR 32 Cal 729; Mt. Godawari- 
bai v. Sampat, AIR 1923 Nag 45 and Dhana 
Mohammed v. Nastulla Molla, AIR 1926 
Cal 637. The learned counsel for the 
respondent could not show me any au- 
thority in support of the view expressed 
by the District Judge In respectfy] 
agreement with the view expressed in 
the cases mentioned above. I hold that 
the deed of gift’ was not properly attest- 
ed when the witnesses signed the same 
before execution. 


14, If there was no valid attesta< 
tion, there was no valid gift within the 
meaning of Section 123 of the Transfer 
of Property Act. That being the position, 
the decree of the learned District Judge 
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must be set aside and I do accordingly. 
The appeal is allowed and the suit stands 
dismissed. In the circumstances of the 
ease. I leave the parties to bear their- 
own costs throughout. 

Appeal allowed, 
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Benode Behari Das Gupta. Plaintiff- 
Appellant v. Benoy Bhusan Choudhury, 
Defendant-Respondent. 

Letters Patent Appeal No. 4 of 1969, 
D/- 26-5-1972, against order of P. K. 
Goswami, J. in 2nd Appeal No. 119 of 
1964, D/- 6-2-1969. 


Index Note:— (A) Contract Act 
(1872), Ss. 51 & 55 — Agreement to re- 
convey property by vendee on return of 
consideration amount within § stipulated 
time — Contract is one of reciprocal 
promises and is governed by S. 51-—-Suit 
for specific performance by vendor — 
By tendering the amount within time, 
vendor-plaintiff discharges his obligation 
and is entitled to a decree for specific 


performance — (X-Ref:— Specific Re- 
lief Act (1963), S. 22). (Para 19) 
Brief Note-— (A) Even if the con- 


tract was covered by Section 55 of the 
Act, the plaintiff was not bound to pay 
the amount if the latter was reluctant 
to reconvey the property and the entire 
blame for non-fulfilment of the contract 
rested on the defendant. AIR 1963 SC 
1182. Distinguished; AIR 1971 SC 1238; 
AIR 1962 Cal 103, Rel en. Deci- 
sion of High Court in S. A. No. 119 of 
1964. D/- 6-2-1969 (Gau), Reversed. 
(Para 19) 
Cases Referred : Chronological Paras 
AIR 1971 SC 1238 = (1970) 3 SCC 
140, R. C. Candiok v. Chunilal 
Sabharwal 15 
AIR 1963 SC 1182 = (1962) 2 Ker 
LR 72, Simrathmul K. v. Nanja~ 


lingaiah 12,18 
AIR 1962 Cal 103, Nanik Lal v. 

Shankar Lal 17 
AIR 1950 PC 90 = 77 Ind App 76, 

Bank of India Ltd. v. Jamsetii 14 
AIR 1923 Bom 15 = 67 Ind Cas 

ie Tribhovandas v. un ü 


as 
AIR 1917 Cal 283 = 37 Ind Cas 
257, Manik Chandra v. Abhoy : 
Charan 14 
S. K. Sen, for Appellant; N. M. Dam, 
for Respondent. 


BINDRA, J.:— This Letters Patent 
Appeal arises out of a suit instituted by 
Benode Behari Das Gupta against Benoy 
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Bhusan Choudhury for specific enforce- 
ment of an agreement for reconveyance 
of the house in dispute by the latter to 
him. The suit was decreed by the 
Munsiff and an appeal filed by the de- 
fendant against the Munsiff’s decree hav- 
ing proved abortive in the Court of Sub- 
ordinate Judge, he filed second appeal 
in this Court. That appeal was allowed 
by a learned Judge of this Court on 6th 
February, 1969 with the consequence 
that the suit of the plaintiff was dis- 


2. According to plaint allegations 
_ the plaintiff sold the house in dispute 
to the defendant for a sum of Rs, 400/- 
per registered deed dated 26-6-1957. On 
the same date the defendant executed 
another registered deed in favour of the 
plaintiff undertaking to retransfer the 
house to the latter on payment of Rupegss 
400/- to him at any time within a period 
of five years. It was the plaintiff who 
remained in possession of the house and 
he rented out the same to Unnayan 
Sangha Club. That Sangha terminated 
the lease and delivered possession of the 
house to the plaintiff on 2-6-1962, The 
plaintiff approached the defendant re- 
peatedly for retransfer for the house to 
him on receipt of Rs. 400/-. but the de- 
fendant put him off. Ultimately the 
plaintiff sent a registered notice on 11-6- 
1962 to the defendant requesting him to 
appear at the Sub-registry office, Haila- 
kandi, on 21-6-1962 for execution of a 
deed of reconveyance on receipt of 
Rs. 400/-. However, the defendant failed 
to reach Hailakandi on the date men- 
tioned and so the plaintiff had to return 
from that station disconsolate, The plain- 
tiff having lost hope that the defendant 
would honour his commitment within 
the period of 5 years. he filed the suit 
on 26th June, 1962, the last day of that 
period, in the Court of the Munsiff, 
Hailakandi, claiming specific enforce- 
ment of the agreement of reconveyance. 


3. The defendant resisted the suit 
on grounds to be shortly mentioned, but 
he admitted that he had purchased the 
house from the plaintiff on 26-6-1957 and 
had simultaneously executed a deed 
undertaking to reconvey the house to the 
plaintiff on repayment to him of Rupees 
400/- at any time within the period of 
five years. It was alleged by the de- 
fendant that the house was on lease with 
the Club before its purchase by him, that 
the plaintiff made over possession of the 
house to him on execution of the sale- 
deed. and that the Club began paying 
rent thereafter to him. However, sub- 
sequently. the Club made default and so 
he filed a suit for the recovery of ar- 
rears of rent for a period of three years 
beginning June. 1959. The plaintiff gave 
it out at that time that he had received 
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the rent from the Club and so the suit 
filed by him (defendant) against the Club 
was false. The defendant pleaded fur- 
ther that the plaintiff is much too poor 
a man to be in a position to arrange a 
sum of Rs. 400/~ to claim retransfer of 
the house to him, and that actually he 
had filed the suit at the instance of per- 
sons inimically disposed towards him 
It was denied by the de- 
fendant that the plaintiff had ever ap- 
proached him for taking Rs. 400/- and 
for reconveying the house to him. In 
paragraph 5 of the written statement it 
was specifically stated that the plaintiff 
had not tendered Rs. 400/- to him at any 
time. However, oddly enough. no men- 
tion was made in the written statement 
respecting the registered notice sent by 
the plaintiff to the defendant on 11-6- 
1962 requiring him to reach Hailakandi 
for execution and registration of the deed 
of reconveyance on receipt of Rs. 400/-, 

4. The. trial Court settled the 
following three issues between the 
parties :— . 

1. Whether there is any cause of 
action for this suit? 

_ 2. Whether the suit is maintainable 
in the present form without deposit of 
the consideration money in Court? 

_. 3. To what relief. if any, is the plain« 
tiff entitled? 

5. Under issue No. 1 the point 
raised by the defendant before the trial 
Court was that the plaintiff had com- 
mitted breach of the contract by his 
failure to tender the sum of Rs. 400/- 
within the stipulated period. The trial 
Court negatived that contention of the 
defendant on the score that very fact of 
the plaintiff having filed the suit within 
a period of five years exhibited his rea- 
diness and ess to perform his part 
of the contract. Consequently the issue 
No. 1 was decided in the affirmative. 
Issue No. 2 was also decided for the 
plaintiff on the finding that it was not 
obligatory for the plaintiff to deposit the 
sum of Rs. 400/- in Court while filing 
the: suit. In the opinion of the trial 
Court, the plaintiff was ready and willing 
to perform his part of the contract and 
so he could not be denied the prayer 
for specific enforcement of that contract. 
In the result, the suit of the plaintiff 
was decreed on 31-1-1961 on the condi- 
tion that he deposited Rs, 400/- in Court 
within 15 days. That deposit, it is not 
in dispute, was duly made by the plain- 


6. The learned Subordinate Judge 
held while dismissing the appeal of she 
defendant that the plaintiff was proved 
to have orally offered Rs. 400/- to the 
defendant before he issued the notice on 
lith June, 1962; to the latter calling upon 

_to reconvey the house to him on 
receipt of Rs, 400/-. The Subordinate 
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Judge also felt suspicious about the cir- 
cumstances culminating the late delivery 
of the notice sent by the plaintiff to the 
defendant, The registered cover Ext, A 
bears two postal seals which show that 
though it reached the destination on 
2-6-1562, but. surprisingly enough, it 
was not delivered to the defendant eara 
lier than 22-6-1962. The Subordinate 
Judge presumed under the circumstances 
that there was something fishy about the 
late delivery of the registered notice. At 
any rate, that Court concluded, the 
notice had been received by the defend- 
ant much before the last date fixed for 
reconveyance and yef the defendant took 
no steps to contact the plaintiff for 
finalising the contraci validly concluded 
between: the two, 


7. The learned Single Judge took 
note of the fact that the trial Court and 
the first appellate Court had concurrent- 
ly found. on the basis of material on re« 
cord, “that there was a valid tender of 
money by the plaintiff within the sti- 
pulated period of five years”, but allow- 
ed the appeal on the findings that the 
plaintiff was bound in terms of the agree- 
ment to pay the sum of Rs, 400/~ to the 
defendant within five years from the 
date of the contract and that he had not 
done so. nor had deposited the money 
in the Court while filing the suit. The 
learned Single Judge reached that con= 
clusion on the basis of the following 
clause in the agreement Ext, M between 
the partiest-—— 


"At any time within five years from 

today if you return the consideration 
money, I shall be bound to execute a 
reconveyance in your favour. Otherwise 
you will have the right to get the deed 
of reconveyance through Court.” 
It was not disputed before the Iearned 
Single Judge that time is an_essence of 
the contract set up by the plaintiff and 
the learned Single Judge was of the 
opinion that on the failure of the plain- 
tiff to pay Rs. 400/- within the period 
of five years he was not entitled to claim 
specific performance, 


8. Shri S. K. Sen vehemently 
urged on behalf of the plaintiff-appellant 
that though time was an essence of the 
contract, all that the plaintiff had to do 
was to exhibit his readiness and willing- 
ness to pay the sum of Rs, 400/- to the 
defendant and that it was not obligatory 
for him to put the money into the pocket 
of the defendant within the prescribed 
period before he could pray for enforce 
ment of the specific performance of the 
contract. It was further submitted by 
Shri Sen that the plaintiff had approach- 
ed the defendant repeatedly for taking 
the money and reconveying the house, 
but the defendant put him off on one 
excuse or another, and that ultimately 
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the plaintiff thought it safe to send a ree 
gistered notice to the defendant requeste 
ing the latter to appear at Hailakandi for 
wegistration of the deed of reconveyance 
on receipt of Rs, 400/-. But that attempt 
too fizzled out as the defendant failed 
to reach Hailakandi on the date fixed, 
Shri Sen brought to the notice of thig 
Court the Explanation appended to 
Clause (c) of Section 16 of the Specific 
Relief Act. 1963, providing that where a 
contract involves the payment of money, 
it is not essential for the plaintiff to 
actually tender to the defendant or to 
deposit in Court any money except when: 
so directed by the Court. It was sub« 
mitted further by Shri Sen that the 
plaintiff had deposited the money in 
Court within the period given to him 
by the trial Court, Shri Dam, the learn~ 
ed counsel representing the defendante 
respondent, urged, on the other hand, 
that the contract concluded between the 
parties was reciprocal in nature, that the 
plaintiff had to perform his part of the 
contract before he could call upon the 
defendant to execute the deed of recons 
veyance in his favour, that the plain= 
tiff having failed to pay Rs. 400/- before 
the last date fixed for the contract. he 
was not entitled to pray for specific pera 
formance of the contract. Shri Dam 
stated further that the defendant was noù 
to blame for not reaching Hailakandi on 
21-6-1962 inasmuch as the registered 
notice reached him on 22-6-1962. Shr? 
Dam was critical of the fact that the 
plaintiff took no steps after 21st June, 
1962, in contacting the defendant and 
instead rushed to the Court and that toe 
without depositing the sum of Rs. 400/~ 


9. The points on which the pare 
ties’ counsel were agreed may be sum» 
marised as under: 

(1) That the time was an essence of 
te. oiea concluded between the par» 


_(2) That the plaintiff had not dis~ 
entitled himself to specific enforcement 
of the contract save on the ground, qua 
which the parties were not at one, thaf 
he had not paid Rs. 400/- to the defend» 
ant by 25th June. 1962; 

(3) That the plaintiff had sent a rex 
gistered notice to the defendant on 11th 
June, 1962, for registration of the deed 
of reconveyance on receipt of Rs, 400/- 
ffrom him; and : 

(4) That the notice ex facie reached 
fhe defendant after 21-6-1962. 


10. It was not contended by Shri 
Dam that the defendant had tried to con- 
tact the plaintiff after he had received 
the notice. Therefore. the crucial ques~ 
tion that falls for determination in this 
appeal is whether it was obligatory on 
the plaintiff not only to be ready and 
willing to perform his part of the agree~ 
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ment but also to pay Rs, 400/- to the 
defendant before 26th June, 1962, if he 
was anxious to get back the house. 


- oe The subject of reciprocal pro~ 
mises. In which category, by common 
agreement, the contract dated 26-6-1957 
falls, is dealt with in Sections 51 to 58 
of the Indian Contract Act. We are 
concerned only with Sections 51, 52, 54 
and 55. Section 51 provides that when 
a contract consists of reciprocal pro- 
mises to be simultaneously performed, no 
Promisor need perform his promise un= 
less the promisee is ready and willing to 
perform his reciprocal promise. The 
mext Section 52 states that where the 
order in which reciprocal promises are 
to be performed is expressly fixed by 
the contract, they shall be performed in 
that order; and, where the order is not 
expressly fixed by the contract. they 
shall be performed in that order which 
the nature of the transaction requires. 
Section 54 enacts that when a contract 
consists of reciprocal promises. such that 
one of them cannot be performed, or that 
fts performance cannot be claimed till 
the other has been performed. and the 
promisor of the promise last mentioned 
fails to perform it, such promisor cannot 
claim the performance of the reciprocal 
promise, and must make compensation to 
the other party to the contract for any 
loss which such other party may sustain 
by the non-performance of the contract. 
The relevant part of Section 55 is to the 
effect that when a party to a contract 
promises to do a certain thing at or be- 
fore specified time, or certain things at 
or before specified times, and fails to do 
any such thing at or before the specified 
time, the contract, or so much of it as 
has not been performed, becomes void- 
able at the option of the promisee, if 
the intention of the parties was that time 
should be of the essence of the contract, 


12. Shri Sen contended that the 
ease in hand is covered by Section 51 
inasmuch as the reciprocal promises had 
to be simultaneously performed. He 
listed those promises as the payment of 
Rs. 400/- by the plaintiff to the defeng- 
ant and execution of the deed of recan« 
veyance by the defendant in favour of 
the plaintiff on receipt of Rs. 400/-. On 
the strength of that postulate Shri Sen 
canvassed that the plaintiff was obliged 
în law to pay the amount to the defend- 
ant only if the defendant exhibited his 
readiness and willingness to execute the 
deed of reconveyance in plaintiffs favour 
on receipt of the money. The counsel 
mext submitted that despite that legal 
position the plaintiff had repeatedly of- 
fered the amount to the defendant but 
the latter had contemptuously spurned 
away the same. Shri Dam vigorously 
urged, on the other hand, that the case 
falls under Section 55 of the Contract 
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Act, that the plaintiff was bound to pay 
Rs. 400/- to the defendant latest by 26th 
June, 1962, and that unless that stage 
was reached the plaintiff had no legal 
sanction to claim specific performance of 
the contract. Shri Dam placed salen 
on AIR 1963 SC 1182, Simrathmull 


Nani. , to reinforce that Subi. 
sion. 
13. Before proceeding to discuss 


soy merits of the rival contentions rais- 

ed by the learned counsel. we would 
like to emphasise that the defendant had 
never pleaded that the plaintiff could not 
claim specific enforcement of the contract 
for the reason that He had not paid him 
the sum of Rs, 400/- before the fixed 
date. His definite pleading was that the 
plaintiff had not tendered him Rs. 400/- 


at any time with the consequence that 
the plaintif was not entitled to get the 


relief prayed for. The first appellate 
Court upheld the plea of the plaintiff 
that the latter had verbally requested 
the defendant for reconveyance of the 
house to him on receipt of Rs, 400/-. 
That Court was also categorical in its 
conclusion that apart from the tender of 
the money made by the plaintiff to the 
defendant orally, he (the plaintiff) had 

made a valid tender of the money 
to the defendant when he sent to the 
latter a registered notice on 11-6-1962. 
These are clearly findings of fact which 
are not open to challenge in second ap- 
peal. It is relevant to mention that these 
findings were actually not assailed by 
Shri Dam during the course of argu- 
ments before us. The only point raised 
by him was that the plaintiff had failed 
to pay the money before 26th June, 1962. 


In “view of the aforementioned findings 
of fact reached by the Subordinate Judge 
and the stand taken by Shri Dam, the 
real controversy as stated earlier, cen- 
tres round the point whether the plein- 
iff was bound in law to make the pay- 
ment of Rs. 400/- to the defendant be- 
fore 26th June, 1962, ran out. 


14, We believe that the plaintiff 
could have at the best tendered the 
money for it was beyond his competence 
to thrust the same into unwilling hands. 
mor is it the requirement of law that he 
should have thrown a sum of Rs. 400/- 
at the feet of the defendant to earn the 
qualification of having carried out his 
part of the agreement. In our opinion, 
the plaintiff will be taken to have dis- 
charged his legal obligations if we can 
reach the conclusion that he was men- 
tally willing and physically ready to pay 
Rs. 400/- to the defendant at some time 
before the clock struck 12 on the night 
between 26th and 27th June. 1962. In 
that respect we have the clearcut find- 
ings. of the Subordinate Judge that the 
plaintiff had “made repeated oral de- 
mands for reconveyance”, that the plain- 
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tiff “had gone to the Hailakandi Sub- 
Registry Office with money on the above 
date (21-6-1962) and that he had waited 
there for the defendant who did not turn 
up” and that “valid tenders were made 
(both oral and written) by the plaintiff 
to the defendant for getting the recon- 
veyance well within the stipulated period 
of 5 years and that the defendant did 
not comply.” Since these findings of 
fact are not open to challenge. we have 
no hesitation in holding that the plain- 
tiff made genuine attempts to pay money 
to the defendant. but the Jaiter was not 
out to receive it for he had made up his 
mind to frustrate the plaintiff's repeated 
attempts at reconveyance. It is not sur- 
prising that the defendant should have 

en recourse to such tactics. It has 
come in evidence that the house in dis- 
pute had been let out to the Club for 
Rs, 20/- a month which means a return 
of 5. per cent. per mensem, as against 
the normal return of about 5 per cent. 
per annum for investments in a real 


estate. In a suit for specific perform- 
ance ofa contract the only demand of law 
is that the plaintiff should have been 
always ready and willing to perform his 
part of the agreement and not necessari- 
ly that he had actually performed that 
part of the agreement. In contracts re- 
lating to transfer of property it may not 
be possible for the transferee to pay the 
money to the transferor if the latter had 
changed his mind. To cite the instance 
of the case in hand, if, as is evident, the 
defendant was not out to reconvey the 
house to the plaintiff. we fail to see how 
could the plaintiff manage to make pay- 
ment of the sum of Rs. 400/- to him, At 
the best the plaintiff could have tender- 
ed the money to the defendant and this 
he actually did. We may cite here ap- 
positely para 62 of the Law Commis- 
sion’s Report on the Specific Relief Act, 
1877. It reads as under :— 


“In connection with contracts for 
sale. a question has arisen whether in 
order to establish his readiness and wil- 
lingness the plaintiff should have made a 
tender of the money due from him to 
the defendant. The further question 
which has been raised is whether the 
purchaser must. in order to show his 
readiness and willingness. tender the 
money on the date fixed by the contract 
for completion. In a Calcutta case (1), it 
was held that such a tender must be 
made, while in a Bombay (2) case, it 
was held that an actual tender was not 
necessary for a suit for specific perfor- 
mance, and it was enough if payment 


(1) Manik v. Abhoy, ae 37 Ind 
Cas 257 = (AIR 1917 Cal 2 

(2) Tribhobandas v. Bo laukundas, 
(1922) 67 Ind Cas 865 = {AIR 1923 Bom 
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was made as directed by the Court. The 
Bombay view seems to have support in 
the observations of the Privy Council in 
Bank of India v. Chinoy (3) where it has 
been held that the plaintiff in such a 
suit need not deposit the - money in 
Court or prove his financial competence. 


Having considered the different as- 

pects of the question, we recommend 
that it should be provided that it is not 
essential that the plaintiff should tender 
the money to the defendant or deposit 
it in Court except when so directed.” 
It is apparent that the demand of the 
law is. at the highest. of tender and not 
of payment, as payment in a given set 
of circumstances may be difficult of ac- 
complishment as in ours. 


15. Shri Dam emphasised the 
poverty of the plaintiff and on that basis 
yaised the argument that the plaintiff 
was not in a position to manage Rupees 
400/- and go his claim that he had offered 
the amount to the defendant is false. 
This contention of Shri Dam is belied 
by the conclusions of fact reached by the 
Subordinate Judge and reproduced by us 
above as also by the observations of 
Privy Council in Bank of India case 
(supra). If the plaintiff was really poor 
as contended by Shri Dam, there was 
more reason for him to manage a sum 
of Rs. 400/- to get back the house which 
obviously is of much higher value. The 
Supreme Court observed in the case R. C. 
Chandiok v. Chuni Lal Sabharwal, 1970 
(3) SCC 140 = (AIR 1971 SC 1238) that 
“the very fact that they promptly filed 
the suit shows their keenness and readi- 
ness in the matter of acquiring the plot 
by purchase”, and this is exactly what 
has happened in the present case when 
the plaintiff found that his verbal re- 
quests to the defendant and the notice 
served by him on the latter had failed 
to bring him any dividend. He filed the 
suit within five days of 21-6-1962, the 
date communicated to the defendant for 
a meet at Hailakandi for execution and 
registration of the deed of reconveyance. 
The plaintiff could have validly filed the 
suit by 26th June 1962, and this is 
actually what he did It was not con- 
tended that he had come to the Court 
belatedly or that his suit was barred by 
time. 


16. The clause of the contract lal- 
ready reproduced above) on the basis of 
which the learned Single Judge founded 
his decision shows, in our opinion, that 
the case falls under S. 51 rather than 
under Section 55 of the Contract Act, 
The plaintiff had indisputably the legal 
right, in terms of that clause. to pay 
Rs, 400/- at any time within five vears 
of the date of the contract, but the 
moment he made up his mind to pay 


(3) AIR 1950 PC 90 (96). 
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the money to the defendant, the latter 
was bound to execute the sale deed in 
favour of the plaintiff right at that very 
moment unless they could mutually 
agree to defer its execution. In that 
context we find considerable force in the 
submission of Shri Sen that it is a con- 
tract consisting of two reciprocal pro- 
mises to be simultaneously performed 
and not one where there could be any 
Jag of time between payment of Rupees 
400/- and the response by the defendant 
to execute the deed of reconveyance. No 
other interpretation of the clause, we 
believe. is possible, nor could it be con- 
templated by the parties. 


17. Supposing the plaintiff had 
Jearnt in advance that the defendant had 
no intention of honouring his part of the 
contract. would the law insist that the 
plaintiff still must manage somehow or 
other to pay Rs. 400/- to the defendant 
before he could claim specific enforce- 
ment of the contract. We think the 
reply to the question posed must be in 
the negative. If the defendant is un- 


~ willing to carry out his part of the com- 


mitment. it would be highly inequitable 
to call upon the plaintiff to take the 
hazard of making payment to the de- 
fendant in the full belief that the latter 
would not reconvey the house to him 
and he will have to knock at the door of 
the Court for specific enforcement of the 
contract. In the present case the amount 
involved is undoubtedly paltry. but in 
a given case the sum involved may be 
as big as 4 lakhs or even more. It would 
be expecting too much in such a case 
that the amount should be put into the 
hands of the defendant though it may 
be manifest that the latter would not, 
unless forced by the Court, execute the 
deed of reconveyance. It was held in 
the case of Manik Lal v. Shankar Lal, 
AIR 1962 Cal 103 that the ordinary rule 
governing vendors and purchasers is that 
the payment of the consideration is to 
be simultaneous with the execution of 
the deed and that it shall be made at 
the time when the conveyance is execut- 
ed by the vendor. In any particular 
case, the High Court stated further. the 
parties may agree to deviate from the 
ordinary rule but unless there by any 
special contract, the parties are io follow 
the ordinary rule relating to payment 
between vendors and purchasers. The 
clause in question of the contract be- 
tween the present parties. we think. does 
not constitute a special contract to the 
contrary. but corresponds. when closely 
examined, with the ordinary rule point- 
ed out by the Calcutta High Court. 
Therefore. we have not been able to 
persuade ourselves to agree with the 
interpretation placed . by the learned 
Single Judge on that clause of the agree- 
ment concluded between the parties. 
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18. In fairness we must make a 
brief reference to the Supreme Court . 
judgment in the case of AIR 1963 SC 
1182, relied upon by Shri Dam. In that 
ease the right to demand reconveyance 
was subject to two conditions, namely, 
(1) that the right must be exercised 
within two vears. and {2} that the rent 
payable by .the plaintiff to the defendant, 
from whom the plaintiff had taken the 
property in dispute on lease after selling 
the same to him. should not be in 
arrears for more than 6 months at any 
time. The plaintiff filed the suit with- 
in a period of two vears, but by then 
he had gone into arrears for a period of 
seven months. On account of this latter 
circumstance, the Supreme Court held 
that the plaintiff was not entitled to 
enforce the contract for reconveyance of 
the property. Evidently, the plaintiff 
had bound himself. as a price for getting 
back the property. that he would never 
fall into arrears of rent for more than 
six months at any time during the 
period of two years within which he 
could claim reconveyance. and gince he 
had fallen into arrears for more than 
six months, he had forfeited the right 
to claim reconveyance. However, we 
find this case to be quite distinguishable 
from the facts of the case in hand, We 
have held above that immediately the 
plaintiff exhibited his readiness and 
willingness to pay the money to the de- 
fendant. the latter was obliged in terms 
of the agreement to execute the deed of 
reconveyance in plaintiffs favour, and 
that though the plaintiff approached the 
defendant a number of times. tendered 
the amount of Rs. 400/- to him, and re- 
quested him to execute the deed of re- 
conveyance in his favour. the defend- 
ant exhibited reluctance and so the plain- 
tiff did not pay the money. Therefore, 
We cannot attribute any legal fault to 
the plaintiff in the matters of discharge 
of his obligations under the contract, 


19. We may now sum wp our 
conclusions, We hold that the con- 
tract between the parties falls in 
the category of contracts involving 
reciprocal promises; that the plain- 
tiff had option to pay Rs. 400/- to 
the defendant at any time within five 
years counted from 28-6-1957; that im- 
mediately the plaintiff paid or tendered 
the money to the defendant the latter 
was bound in the terms of the contract 
to execute the deed of reconveyance in 
favour of the plaintiff and as such the 
contract is governed by the provisions 
of Section 51 of the Contract Act: that 
the plaintiff made repeated attempts to 
tender money to the defendant but the 
latter gave him a slip each time as he 
was determined not to reconvey the 
house to the plaintiff: that if the plain- 
tiffs contention that the defendant wag 
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mot out to honour his commitment is 

.{well founded, as we find it is. then the 
plaintiff was not legally required to 
manage paying somehow or other Rupees 
400/- to the defendant; that even if the 
contract is covered by Section 55 of the 
Contract Act the plaintiff was not bound 
to pay Rs, 400/- to defendant if the 
latter was reluctant to reconvey the 
house to him; and that the entire blame 
for non-fulfilment of contract to. this 
date rests on the defendant. 

20. In the result we set aside the 
ffudgment and decree made by the learn- 
ed Single Judge, and restore the decree 
of the Subordinate Judge. We direct 
further that the defendant shall pay 
costs to the plaintiff in all the Courts, 

BAHARUL ISLAM, J.: 21, kij 


agree, 
` Appeal allowed, 
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Bangshidhar Gbanshyamdas and an= 
other, Appellants v, Jalim Chand 
Seraugi, Respondent, 


First Appeal No. 79 of J966, Dj- 
12-5-1972, against order of S. N. Sen, 
Sub. J. L. A. D. Gauhati, D/- 3-1-1966. 


Index Note:— (A) Civil P. C. (1908), 
Section 47 — An objection that the de- 
gree is incapable of execution as it is 
void and a nullity, can be decided only 
under Section 47 and not by a_ separate 
suit. AIR 1962 SC 199 and AIR 1959 
Bom 221, Relied on; AIR 1934 Oudh 
75 (FB), Explained. (Paras 12, 16) 
Cases Referred: Chronological] Paras 
AIR 1962 SC 199 = (1962) 2 SCR 

747, Hira Lal Patni v. Loonka- ; 

ran Sethiya > 63 
AIR 1959 Bom 221 = 60 Bom LR 

715, Dadu Raghu Patil v. Tuka- : 

ram Ranoba Dhere ; 4 
AIR 1934 Oudh 75 = 11 Oudh WN 

169 (FB), Ram Narain v. Lala : 

Suraj Narain 15 


T. C. Das, for Appellants; K. C. 
pied B. M. Goswami, for Respon< 
ent. 


JUDGMENT :— This appeal by the 
plaintiffs is directed against the judg- 
ment and decree passed by the Subor- 
dinate Judge, Gauhati, in Title Suit No. 
23/63. The plaintiffs are 4 in number, 
Plaintiffs Nos, 1 and 2 are two partner- 
ship firms and 3 and 4 are their part- 
ners. Plaintiff No. 3 is the son and 
plaintiff No. 4 is widow of late Ghana- 
sShamdas Bhagat. ; 

2. The plaintiffs’ suit was for de- 
claration that the decree in Money Suit 
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No. 44 of 1953 (Money Suit No. 52/60) 
of the Court of Additional Subordinate 
Judge. L, A. D. at Gauhati is “void in- 
operative and unenforceable and nullity” 
and is not binding on the plaintiffs. The . 
plaintiffs also prayed for an injunction, 


3. The material facts of the case 
are these: The defendant brought the 
aforesaid suit No. M.S.44/63 in the 
Court of the Additional Subordinate 
Judge at Gauhati against plaintiffs 1. 2, 
3 and late Ghanashyamdas Bhagat claim=« 
ing Rs. 7,287-0-3 pies for recovery of 
an alleged amount of Rs, 5,897-4-0 as 
refund of excess payment and compen= 
sation of Rs. 942-14-3 pies arising out 
of a certain contract for supply of mus< 


tard oils and got an ex parte decree on 


8-1-1961 for the amount claimed. The 
plaintiffs’ further case is that Ghan- 
shyamdes Bhagat who was impleaded as 
defendant No. 3 in that suit, died in 
Calcutta on 10-1-1960 leaving behind 
plaintiffs 3 and 4 as his heirs and legal 
representatives. The plaintiffs further 
aver that the decree was fraudulent as 
the defendant suppressed the fact of the 
death of Ghanshyamdas Bhagat; and 
that the decree in question being a de« 
cree against dead man, was a nullity. 
They further allege that they came to 
know about the ex parte decree when 
it was transferred to Calcutta for ex- 
gate and Execution Case No, 6/61 was 
S 7 


4. The defendant has filed a writ- 
fen statement and contested the suit. 
The defence inter alia is that the suit is 
not maintainable and that it is barred 
eg Section 47 of the Civil Procedure 

e. 


5. The Tearned Subordinate Judge 
o as many as six issues and after - 
trial the suit, Hence thiş 
a 

6. Mr. T. C. Das. Tearned coun» 
sel appearing on behalf of the plaintiffs- 
appellants, submits that the document 
Ext. 5 has been illegally eliminated 
from consideration by the learned lower 
court. Ext. 5 purports to be an extract 
from the Death Register of the Calcutta 
Corporation. The trial court fixed 6-3- 
1962 for filing of documents. The plain- 
tiffs did not fille this document. Ext. 5, 
on the date; but they filed it with an 
application for its acceptance on 18-6- 
1965 on which date the suit was fixed 
for pre-emptory hearing. Serious objec- 
tion was taken by the defendant against 
the acceptance of this document filed af 
such a late stage. The learned trial 
court passed the following ‘order: 

Caos The plaintiff filed 2 certi- 
fied copies of documents with a petition 
No, 389/65 for acceptance. The defen= 
dant’s advocate raised objection on the 
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- ground that these are filed at an undue 
late stage and they have no opportunity 
to scrutinise them. The plaintiff had 
sufficient time to file documents. I find 
that it is too late to accept any more 
documents at the late stage when there 
have already been 2 adjourned ‘dates for 
hearing and the cause given for not fil- 
fing the entries is not satisfactory. The 
petition is therefore rejected.” 

7. The case was then fixed for 
argument on 20-11-1965. On that date 


a fresh application was made by the - 


plaintiffs for marking the document as 
an exhibit as it was a public document 
and the learned Judge, curiously enough, 
passed the following orders: 


“Arguments heard. Heard also the 
Tearned advocates of both parties on the 
‘petition No. 738/65 filed by the plaintiff 
ffor marking the certified copy of the 
entry of death register filed by the plain- 
tif as an exhibited document. Let this 
document be marked Ext. 5 under objecs 
fion of the Defendant ............ i 

8. Order 13, Rule 2, Civil Pros 
cedure Code, provides: . 

“No documentary evidence in the 
possession or power of any party which 
should have been, but has not been, 
produced in accordance with the re< 
quirements of Rule 1 shall be received 
at any subsequent stage of the proceed~ 
ings unless good cause is shown to the 
satisfaction of the Court for the non= 
production thereof; and the Court re< 
ceiving any such evidence shall record 
the reasons for so doing.” 

3. In the application filed by the 
plaintiffs on 18-6-1965 the ground for 
late production of the document was 
that the document could not be filed 
earlier as it had not been obtained by 
the plaintiffs. But the document itself 
shows that it had. in fact, been obtained 
on 10-7-1964, nearly a year ago. The 
ground shown, therefore, was false and 
the learned Judge by his order dated 
18-6-1965 rightly rejected the applica- 
tion for acceptance of the document. 
The order dated 20-11-1965 marking the 
document as Ext. 5. after rejection of 
the same by the earlier order does not 
disclose any reason whatsoever as to 
why it was marked and accepted. The 
order dated 20-11-1965 was capricious 
end unsustainable. Although the learn- 
ed Judge illegally marked the document 
(as Ext. 5) his ultimate elimination of 
Ext. 5 from consideration is right. 


10. The plaintiffs’ case was that 
Ghanashyamdas Bhagat died before the 
decree and they attempted to prove the 
death by Ext. 5 and the oral evidence 
of P. W. 1 Ext. 5 having been eliminat- 
ed, the only evidence that remains is 
the oral evidence of P. W, 1. the mate« 
rial portion of which isi ‘“Ghanashyame 
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das Bhagat died on 10th January 1960 
ORAE *. There is no other evidence on 
As this fact was seriously challenged 
by the defendant, the learned trial court, 
was justified in not relying upon this 
sole evidence to prove the death of 
Ghanashyamdas Bhagat. 


11. The next submission of learn- 
ed counsel is that the impugned decree 
is a nullity “and is inexecutable as the 
decree, being for money, is indivisible. 


12. The instant suit was in effect 
for the cancellation of the decree in 
M. S. 44/53. But the impugned decree 

not been proved in the case. We 
do not know the nature of the decree, 
whether it was joint or joint and seve- 
zal — whether it was divisible or in- 
divisible. Be that as it may, if the de- 
cree. as submitted by the plaintiffs, is 
void and a nullity, the present suit will 
be incompetent as the court cannot set 
aside or cancel a decree which does noti 
exist in the eye of law, They can only] 
resist its execution in the executing 
court under Section 47 of the Civil Pro- 
cedure Code. Section 47 provides: 


“All questions arising between the 
parties to the suit in which the decree 
was passed, or their representatives, and 
relating to the execution, dischange or 
satisfaction. of the decree, shall be de- 
termined by the Court executing the 
decree and not by a separate suit.” 
Whether the impugned decree is inexecu- 
table for whatsoever reason, can be de- 
cided only under Section 47 and not by 
@ separate suit, 

13. Supreme Court in AIR 1962 
SC 199 has held :—~ 

“The validity of a decree can be 
challenged in execution proceedings 
only on the ground that the court which 
passed the decree was lacking in in- 
herent jurisdiction in the sense ......... 
that the defendant was dead at the time 
the suit had been instituted or decree 
passed, or some such other ground which 
could have the effect of rendering the 
court entirely lacking in jurisdiction in 
respect of the subject-matter of the suit 
or over the parties to it.” 

R 14. In AIR 1959 Bom 221 in a 
Division Bench judgment Justice Shah 
(as he then was) held: 

: “A Court executing a decree is en- 
titled to try all questions relating to 
execution, discharge or satisfaction of a 
decree: and an objection that the de- 
cree under execution is a nullity and 
incapable of execution is one which can 
be raised in execution proceedings.” 


15. A Full Bench decision report- 
ed in AIR 1934 Oudh 75 (FB) on which 
reliance has been placed by learned 
counsel for the appellants, held: 
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“oes vase the decree passed by the 
Munsiff is a mere nullity because he 
lacked inherent jurisdiction to take cog- 
mizance of the matter and that in such 
a case the executing Court can go into 
the question of the validity of the de- 
cree, ie. as to lack of inherent juris- 
diction and refuse to execute it.” 

16. This judgment, in my opin= 
ion. is of no assistance to the appellants. 
On the contrary it goes against them. 
The present suit is barred under Sece 
tion 47 of-the Civil Procedure Code. 

17. In the result this appeal has 
no substance and is dismissed with 
costs. The judgment and decree of the 
trial court are upheld, 


Appeal dismissed, 
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M/s. Kothari Plantations & Industries 
Ltd., Petitioner v. Dakshinpat Satra and 
others, Opposite Parties, 

Civil Revision No. 24 of 1972, Dj- 
12-5-1972, against order of R. Hussain 
Asst. Dist. J., Jorhat, D/- 18-3-1972. 

Index Note :— (A) Civil P. C. (1908), 
Order 40, Rule 1 — Appointment of a 
receiver when injunction has already 
been granted in earlier suit in respect of 
that property. AIR 1972 Mys 20, Dis- 
tinguished. (Para 11) 

Brief Note:— (A) It cannot be laid 
down as a rule of law that when an 
injunction has been granted against the 
defendant in a suit, in respect of cer- 
dain property, no receiver can be ap- 
pointed in respect of the same property 
in different suit by the defendant against 
the plaintiff. (Para 11}! 

Index Note :— (B) Civil P. C. (1908), 
Order 40. Rule 1 — First application for 
appointment of receiver rejected —- Fresh 
application is not barred if new facts 
are alleged to have arisen in new ceir- 


cumstances — (X-Ref:— Section 11). 
AIR 1964 SC 993, Ref. (Para 12) 
Cases Referred: Chronological Paras 


AIR 1972 Mys 20 = (1971) 2 Mys 


LJ 228. R. Chinneswamy Goun- X 
der v. C. H, Laxminarayana 
Hariyachar TE 


AIR 1964 SC 993 = (1964) 5 SCR 
946, Arjun Singh v. Mohindra 
Kumar 12 
AIR 1960 SC 941 = (1960) 3 SCR 
590, Satyadhyan Ghosal v. Sm. 
Deorajan Debi 2 


S5. K. Ghose, J. K. Barua, S. N. 
Medhi. for Petitioner; B, C. Barua, P. G. 
Barua, Prashanta Kumar Goswami, for 
Opposite Parties. 
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ORDER :— This is an application 
under Section 115 of the Code of Civil 
Procedure and has been made on behalf 
of the defendants. The facts of the case 
in brief are as follows:— 


2. The plaintiffs brought Title 
Suit No. 21 of 1971 in the Court of As« 
sistant District Judge. Upper Assam Dis- 
trict at Jorhat. for eviction of the de~ 
fendants and recovery of compensation 
for use and occupation of the suit pros 
perty and for appointment of a receiver. 
There are three plaintiffs. Plaintiff No. 1 
fs a religious and monastic institution 
known as Dakshinpat Satra. plaintiff 
No. 2 is the Satradhikar of the said 
Satra and Plaintiff No. 3 is a lessee of 
plaintiffs Nos. 1 and 2 in respect of the 
suit property. The defendants are a com- 
pany known as M/s. Kothari Plantations 
and Industries Ltd. with its registered 
office at Calcutta, who will hereinafter 
be called the defendants. The suit pro« 
perty is a Tea mans en. 


3. The case of the plaintiffs in 
brief is that the land described in sche- 
dule ‘A’ of the Plaint with the tea 
bushes. trees, fences. hedges, roads and 
ways. waters and other appurtenances 
including factory building and machine~ 
ries of manufacturing tea and other 
buildings thereon belonged to plaintiff 
No. 1. Plaintiff No. 2 by a registered 
deed of lease dated 23-9-1946 granted 
lease of the property in favour of M/s. 
Kingsley Golaghat Tea Company Limited 
which is now known as Kothari Planta- 
tions and Industries Ltd. (the present 
defendants) for 25 years from 1-1-1946 
to 31-12-1970. It was stipulated that 
on expiry of the lease the lessor will 
be entitled to enter upon, and take pos- 
session of the said property. Before the 
expiry of the lease the defendants ap- 
proached plaintiff No. 2 for granting a 
fresh lease of the property and the latter 
offered to grant lease for a further 
period of 30 years on payment of Rupees 
50.000.00 as salami and Rs. 52,000.00 as 
annual rent, This offer was open for 
one month from 15-4-1956. The defen- 
dants failed to respond to this offer 
but by a subsequent letter dated 1-5~ 
1966 made a counter offer requesting 
plaintiff No. 2 to gram sease of the pro~ 
perty for a period of 50 years, at a les“ 
ser annual rent. In the meantime, 
plaintiff No. 2 had granted a lease of 
the suit property to plaintiff No. 3 on 
more attractive terms for a period of 
30 years commencing on 1-1-1971. The 
defendants were duly informed about 
this new lease and were further request~ 
ed for giving up possession of the pro- 
perty. Defendants were further inform- 
ed that the proposal for releasing the 
property in their favour was closed. The 
plaintiffs then issued a notice to the de- 
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flendants asking them to vacate the suit 
property after the expiry of the lease. 


4, In reply to the said notice the 
defendants claimed Occupancy Right over 
the suit land, and then filed Title Suit 
No, 19 of 1970, (renumbered as T. S. 39 
of 1970) against the plaintiffs for decla- 
ration of their occupancy right and also 
for permanent injunction. They have 
obtained an order of interim injunction 
restraining the plaintiffs from interfer- 
ing in their possession of the suit pros 
perty. 


5. The plaintiffs alleged that the 
property in suit was in danger of being 
wasted for want of proper care and 
maintenance. So they filed the instant 
suit for restoration of the suit property 
after evicting the defendants and re« 
moving their buildings. machinery and 
also for appointment of a receiver. 

6. The defendants have filed a 
written statement. Their defence Is 
that the suit property does not belong 
to the plaintiffs; it belonged to their 


predecessors in interest from whom they. 


have got it. It is further alleged that 
the lease dated 20-3-1956 was obtained 
by threat and coercion. They further 
allege that the defendants have acquired 
occupancy right on the land under the 
Assam Tenancy Act. The defendants 
deny that the property is being wasted 
ue to mis-management or lack of pros 
per maintenance. je 

7. During the pendency of the 
sult the plaintiffs filed an application 
dated 31-1-1972 praying for appoint- 
ment of a receiver in respect of the suif 
property on the allegation that the 
plaintiffs were concerned by the grow- 
ing deterioration of the Tea garden 
in the hands of the defendants who have 
no abiding interest in the property for 
obvious reasons. They have alleged tha# 
since 1966 the defendants have been 
neglecting to carry out necessary sea- 
sonal works such as hoeing, cleaning, 
prunning, manuring etc. which are es- 
sential for the cultivation and mainten< 
ance of Tea bushes. The defendants fil- 
ed an objection to the plaintiffs’ peti- 
tion for appointment of a receiver. They 
objected to the appointment of receiver 
. on the grounds: 


(1) That the application is barred 
by the principle of res judicata and 


(2) that in view of the order of in- 
Junction granted in their favour in their 
suit. no receiver can be appointed. 


8. After hearing the petition and 
the objection the learned Assistant Dis- 
trict Judge by his order dated 18-3-1972 
overruled the objection and proceeded 
to take evidence on the application to 
find whether the plaintiffs were entitled 
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to the appointment of a receiver as pray- 
ed for. 


9. From the aforesaid order of 
the learned Assistant District Judge the 
defendants have filed present petition 
under Section 115 of the Code of Civil 
Procedure, 

10. Mr. B. C. Barua, learned 
counsel appearing on behalf of the 
plaintiffs opposite parties, raises a pre- 
liminary objection. His objection is 
that this application is against an inte- 
rim order made by the Assistant Dis- 
trict Judge on a petition filed by the 
plaintiffs, and the impugned order does 
not amount to a “case decided” within 
the meaning of Section 115 of the Code 
of Civil Procedure and so the applica- 
tion is not maintainable. In effect Mr. 
Barua submits that the Assistant Dis- 
trict Judge will have “decided the case” 
only when he passes the order either 
appointing or refusing to appoint a re- 
ceiver, and then the defendants will. 
have a right of appeal if they are ag- 
grieved by the order. In my opinion. 
the submission is falacious. Whether 
the ultimate order appointing or refus- 
ing to appoint a receiver is appealable 
or not is not decisive of the issue. If 
the claim of the defendants that the 
learned Judge has no jurisdiction to 
appoint a receiver in view of the order 
of injunction granted in their favour 
and the bar of the principle of res judi- 
cata. is -correct, and the Judge holds he 
has jurisdiction and proceeds to appoint 
a receiver, he has adjudicated on the 
rights claimed by the defendants and 
“decided the case”. Secondly if the 
order is appealable the question of an 
application under Section 115, Civil P. C. 
does not arise at all. 

In my opinion the preliminary ob- 
fection has no merit, 

11. Mr. S. K. Ghose, learned 
counsel appearing on behalf of the peti- 
tioners. submits two points before me: 

(1) The plaintiffs’ previous applica- 
tion for appointment of a receiver hav- 
ing been rejected, the Assistant District 
Judge has no jurisdiction to proceed to 
adjudicate on the question of appoint- 
ment of a receiver afresh; the appli- 
¢ation is barred by the principle of res 
judicata; and 

(2) as there has already been an 
order of iniunction against the defen- 
dants in respect of the same property 
the appointment of a receiver will go 
directly against that order of injunction. 
So the learned Assistant District Judge 
has no jurisdiction to appoint a receiver. 

In my opinion, it cannot be laid 
down as a rule of law that when an in- 
junction has been granted against the 
defendant in a suit, in respect of cer- 
fain property, no receiver can be ap- 
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l pointed in respect of the same property 
ina different suit by the defendant againt 
the plaintiff In the instant matter, if 
the allegations of the plaintiffs are true, 
it is possible that the property in quesa 
tion may be wasted or damaged by the 
defendants if they are unscrupulous and 
find themselves on the verge of eviction, 
The appointment of a receiver will de- 
pend on the proof of the allegations of 
the plaintiff. Mr. Ghose has relied on 
a ease reported in AIR 1972 Mys 20. In 
my view that decision is correct only 
in the facts of that case. and does not 
lay down any general rule of law. 


Order 40. Rule & fa) Civil P. G 
provides 


“Where it appears fo the Court fo 
be just and convenient, the Court may 
by order. appoint a receiver of any pro- 
perty whether before or after decree”, 


The defendants in T, S, No. 39 of 
1970 have got an order of injunction 
restraining the plaintiff, their servants, 
agents disciples from disturbing them in 
their peaceful possession. The Judge 
will make the appointment of a receiver 
only when it appears to him to be just 
and convenient, after going into evi- 
dence. The appointment. if made will 
authorise the plaintiffs to interfere in 
the possession of the defendants, but 
appoint a neutral person, he be 
answerable to the Court, to be in the 
custody of the property. and look after 
the proper maintenance thereof. The 
benefit will go to the party who ulti- 
mately wins the suit. 


The submission of the learned coun= 
sel has no substance, 


12. The next submission of learn« 
ed counsel is that the present applica 
tion for appointment of a receiver is 
barred by the principle of res judicata. 
He submits that in view of the rejection 
of the plaintiffs’ earlier application for 
appointment of a receiver, the second 
application for the same purpose and on 
similar allegations is barred 


Mr. Ghose fairly concedes that Sec- 
tion 11 of the Code of Civil Procedure 
does riot in terms apply to the present 
case but he contends that the principle 
applies. For this purpose he relies on 
a decision reported in AIR 1960 SC 941 
in which the Supreme Court has held: 


“Even where Section 11 of the Code 
of Civil Procedure does not apply, the 
principle of res judicata has been applied 
by courts for the purpose of achieving 
finality in litigation”, 


In my opinion, the principle is not 
applicable to the present case. Where 
new facts are alleged to have arisen in 
new circumstances. plaintiffs in a fit case 
can file a fresh application for the ap+ 
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T of a receiver, (AIR 1964 SC 

In the instant case, the learned As= 
sistant District Judge finds that para- 
graphs 16, 18, 20, 22, 26, 30 and 31 of 
the application for appointment of a re- 
ceiver disclose some new facts and cire 
cumstances, and if they are established, 
there may be a case for the appointment 
of a receiver and therefore he held that 
the applicant should be given an oppor- 
tunity to establish these new facts and ' 
circumstances by adducing evidence and 
fn that view he proceeded to take evis 
dence on the matter. 


Tt cannot therefore be said that the 
plaintiff's second application for appoint« 
ment of a receiver is barred by the 
principle of res judicata, 


_,18 The property in question fs 
said to be worth Rs, 60 lakhs. It will 
for the learned Assistant District 
Judge to find whether the facts if prov= 
ed. justify the appointment of a recei-+ 
ver, It cannot be said that he has no 
jurisdiction to do so. 


14. ‘In the result, this applica« 
tion fails and is rejected. The rule is 
ischarged. Hearing fee Rs. 50.00. 


Order accordingly. 





AIR 1973 GAUHATI 76 (V 60 C 24) 
M. C. PATHAK AND 
BAHARUL ISLAM, JJ. 

Satish Chandra Brahma, Plaintiff-Ape 


pellant v. Bagram Brahma and another, 
Defendants-~Respondents. 


Second Appeal No. 153 of 19m0; D/- 


3-11-1972, from decision of R. 
Hussain, Asst, Dist. J., Dhubri. Df- 
12-5-1970. 

Index Note:— (A) Hindu Law ~— 


Scheduled Tribes of Assam Boro 
Borokachari a Scheduled Tribe of Assam 
are governed by Bengal School of Hindu 
law as it was prior to 1956 and not by 
Hindu Succession Act, 1956 — Female 
heirs in that School took only a limited 
interest in property inherited by them, 
whether from a male or a female — 
Widows in that School got only life in- | 
terest in husband’s property — Though 
they could alienate property inherited 
by them for legal necessity, no question 
of such necessity arises in caSe of a gift 
— Gift deed by the widow of co-sharer 
did not create any right in the donee, in 
property gifted away — (X-Ref:— Hindu 
Succession Act (1956), Section 2 (2)). AIR 
1921 Cal 558 (2) & (1912) 16 Cal LJ 14 
& (1871) 16 Suth WR 42, Rel. on. 

(Paras 10, 12, 14) 
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Cases Referred: Chronological 


AIR 1921 Cal 558 (2) = 35 Cal 
LJ 34, Nearam Kachari v, Arda- 


Paras 


ram Kachari 9, 10 


(1912) 16 Cal LJ 14 = 16 Ind Cas 
349, ee Nath Mahunto v. Chundi 


Koch 
(1871) 16 Suth WR 42 = 11 Beng 
LR 131, Deepo Debea v. Govindo 
Deb 10 
K. P. Sen, for Appellant. 
PATHAK, J.:— This appeal ïs from 
the judgment and decree passed by the 
learned Assistant District Judge. Dhubri. 
2. The plaintiff's case is that the 
Tand described in the schedule to the 
plaint originally belonged to Bijendra 
Nath Brahma, who had been enjoying 
the said land. After his death the suit 
land was inherited by his widow Raus- 
wari Brahmani, pro forma defendant 
No, 2, and his son Pagla Brahma. Pagla 
Brahma died leaving his mother defend- 
ant No. 2 as the sole heir of the suit 
land. After coming into force of the 
Hindu Succession Act on 17th June, 1956, 
the defendant No. 2 became the absolute 
owner of the suit property. Defendant 
No, 2 continued to live with plaintiff 
Satish Chandra Brahma alias Satindra 
Brahma, who cultivated the suit land as 
an “Adhiar”. On 5-2-1962 the defend- 
ant No. 2 made a sift of the suit land 
to the plaintiff and executed a register- 
ed deed of gift and since then the plain- 
tiff had been possessing and cultivating 
the suit land by virtue of his own right. 
Thereafter at the instance of the defend- 
ant No. 1 a proceeding under Sec, 145, 
Criminal P. C. was started and the suit 
land was attached in that proceeding. 
The Criminal Court in the proceeding 
under Section 145, Criminal P. C. declar- 
ed possession in favour of the defendant 
No. 1 Baigram Brahma. The plaintiff 
therefore filed the suit for declaration of 
his right, title and interest in the suit 
land and for recovery of khas possession. 
Defendant No. 2 filed a written state- 
ment admitting that she had made a giit 
of the suit land to the plaintiff. 


3. Defendant No. 1 contested the 
suit and filed a written statement. The 
Defendant No. 1 averred that pro forma 
defendant No. 2 did not execute any 
deed of gift in favour of the plaintiff 
and even if any such deed of gift was 
executed it was invalid in law and the 
plaintiff could not acquire any title on 
the strength of such a deed of gift. The 
defendant No. 1 next averred that the 
Hindu Succession Act, 1956 which came 
into force with effect from 17th June, 
1956 was not applicable to the instant 
case inasmuch as the plaintiff and the 
defendants belonged to the Scheduled 
Tribal Community of Assam and there- 
fore the defendant No, 2 did not acquire 
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absolute title to the suit property and 
the transfer by way of gift in favour of 
plaintiff, if any, did no confer any title 
on the plaintiff. The defendant No. 1 also 
denied that the plaintiff was ever allowed 
to hold the land in question as “Adhiar”, 
The defendant No, 1 further averred 
that the suit land was not the self- 
acquired property of late Bijendra Nath 
Brahma who was the husband of pro 
forma defendant No. 2 and elder brother 
ef the defendant No.1. That Binna Ram 
Brahma the father of late Bijendra Nath 
Brahma and Baigram Brahma (Defend- 
ant No. 1) came to Bangshijhora village. 
P. S. Bilasipara from Lalmati village, 
P. S. Golokganj about 30/35 years ago 
and began to live there with Bania 
Brahma, the nephew of Binnaram 
Brahme. At that time Binnaram Brahma 
was very old and incapable of doing any 
work. Late Bijendra Brahma and the 
defendant No. 1 reclaimed the suit lend 
and began to live there by cultivating 
the same. In the meantime Binnaram 
Brahma died and after his death late 
Bijendra Brahma and defendant No. 1 
began to live in the same family and to 
possess the suit lend jointly. Afterwards 
according to prevalent practice a peti- 
tion was filed for settlement of the said 
land in favour of Bijendra Brahma, who 
was the ‘Karta’ of the family. Accord» 
ingly settlement was obtained from the 
Zamindar of Parvat Jowar in 1346 B. S. 
(corresponding to 1939-40 A. D.) and both 
defendant No. 1 and late Bijendra 
Brahma continued to possess the land 
jointly. About 18/19 years back Bijendra 
died and after his death defendant No. 1 
kept his nephew late Aduram Brahma 
and defendant No. 2 Rauswari Brahma 
in his family and maintained them by 
cultivating the suit land, Aduram 
Brahma died 5/6 years after Bijendra’s 
death. Defendant No. 2 continued to live 
in the family of defendant No. 1 who 
used to maintain her, Thereafter about 
10 years back Rupsingh Brahma took 
away defendant No. 2 from the house of 
defendant No. 1. After leaving the house 
of defendant No. 1, defendant No. 2 got 
the suit land recorded in her name with- 
out the knowledge of him during the 
settlement operation. Having come to 
know of this later on defendant No, 1 
filed a petition in Revenue Court and the 
first defendant’s name was recorded by 
the Revenue Officer. That the second 
defendant was not the owner of the suit 
land ang she hed no title to it The first 
defendant further stated that the suit 
was barred by limitation. 


4, On the pleadings of the par- 
ties the following issues were framed by 
the learned Munsiff. 

1. Is the suit 
present form? 


maintainable in the 
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2. Has the plaintiff any right, title 
and interest in the suit land? 

3. Had Bije@dra Brahma any co~ 
sharer in respect of the suit land? 

4. To what relief. if any. is the 
plaintiff entitled? 


5. On consideration of the mate- 
rials on record the learned Munsiff held 
that the suit was maintainable. that the 
plaintiff acquired title to the suit land 
by virtue of the deed of gift. that the 
first defendant failed to establish that 
he was a co-sharer in respect of the suit 
land with Bijendra Brahma and con- 
sequently the learned Munsiff decreed 
the plaintiffs suit. 


6. The learned Assistant District 
Judge, on appeal, has discussed the evi- 
dence on record and found that the 
learned Munsiff decided issue No, 3 on 
wrong interpretation of the evidence of 
the first defendant. The learned Assis- 
tant District Judge has held that the first 
defendant has never admitted in his de- 
position that the second defendant was 
the sole owner of the suit land. The 
learned Assistant District Judge has fur- 
ther held that while deciding issue No. 3 
the learned Munsiff completely ignored 
two Khatians filed by both the parties, 
one final Khatian (Ext. 12) and the other 
final Khatian (Ext, ‘Ka’) which appears 
to be subsequent final Khatian issued in 
1964. The Khatian Ext. ‘Ka’ discloses 
that by an order dated 20-6-1964 in Case 
No, 696 (B) under Section 103 of the 
Goalpara Tenancy Act, Baigram Brahma’s 
name was recorded along with the name 
of Rauswari Brahmani. The Khatian 
Ext, ‘Ka’ has not been challenged by 
the plaintiff. Smt. Rauswari Brahmani 
also has not challenged that Khatian. 
The final Khatian Ext, ‘Ka’ is still stand- 
ing as valid. It is. however. found that 
the Ext. ‘Ka’ was issued in the year 1964, 
whereas the alleged gift of the suit land 
was in 1962. On consideration of the 
judgment of the learned Assistant Dis- 
trict Judge. it is found that he has sub- 
stantially found the first defendant to 
be a co-sharer with Bijendra Brahma in 
respect of the suit land. We are, how- 
ever, constrained to observe that the 
learned Assistant District Judge has 
lacked in precision in discussing and 
arriving at decision in specific issues in 
the case. On going through the evidence 
and also the discussion of the evidence 
as made by the learned first Appellate 
Court, we are satisfied that the first de- 
fendant was a co-sharer in respect of the 
suit land with late Bijendra Brahma and 
therefore second defendant had no title 
in respect of one-half of the suit land 
in any case, 


T: The next question that re- 
quires consideration is whether the se- 
cond defendant had any right and title 
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to transfer the-suit land or any portion 
thereof by way of gift. The first de- 
fendant-respondent contends that the 
Hindu Succession Act, 1956 is not ap- 
plicable to the parties in the present 
case. The relevant provisions of Sec-+ 
tion 2 of the Hindu Succession Act, 1956 
read as follows: 

"2 (1) This Act applies— 

(a) to any person, who is a Hindu 
by religion in any of its forms or deve- 
lopments, including a Virashiva, a 
Lingayat or a follower of the Brahmo, 
Prarthana or Arya Samaj. 


_ (b) to any person who is a Buddhist, 
Jaina or Sikh by religion. and 
(c) to any other person who is not a 
Muslim, Christian, Parsi or Jew by re- 
ligion, unless it is proved that any such 
person would not have been governed 
by the Hindu law or by any custom or 
usage as part of that law in respect of 
any of the matters dealt with herein if 
this Act had not been passed. 
Explanation * * = œ z 


(2) Notwithstanding anything con- 
tained in sub-section (1). nothing con- 
tained in this Act shall apply to the 
members of any Scheduled Tribe with- 
in the meaning of Clause (25) of Arti- 
cle 366 of the Constitution unless the 
Central Government by notification in 
the Official Gazette. otherwise directs.” 
Article 366 (25) reads as follows:— 


"366 (25) “Scheduled Tribes” means 
such tribes or tribal communities or parts 
of or groups within such tribes or tribal 
communities as are deemed under Arti- 
cle 342 to be Scheduled Tribes for the 
purposes of this Constitution.” 


Article 342 (1) reads as follows:— 


“342 (1) The President may with res- 
pect to any State or Union territory, 
and where it is a State after consulta- 
tion with the Governor thereof. by 
public notification. specify the tribes or 
tribal communities or parts of or groups 
within tribes or tribal communities which 
shall for the purposes of this Constitu- 
tion be deemed to be Scheduled Tribes 
in relation to that State or Union terri- 
tory. as the case may be.” 


8. By the Constitution (Scheduled 
Tribes) Order, 1950 Boro-Borokachari, 
and Kachari including Sonwal, in the 
State of Assam excluding the Tribal] areas, 
have been specified among others as 
Scheduled Tribes. Both parties admit 
that the plaintiff and the defendants are 
Boro-Borokachari, a Scheduled Tribe in 
the State of Assam. 

That being the position in view of 
sub-section (2) of S. 2 of the Hindu Suea 
cession Act, 1956, the said Act is not ap- 
plicable to the parties to the present case, 
who are admittedly members of a Sche- 
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duled Tribe namely. Boro-Borokachari in 
Assam, 

9. Even though the Hindu Suc- 
cession Act. 1956 is not applicable to the 
parties in the present suit, the Hindu 
Law as it was prior to 1956 will be ap- 
plicable to the present case regarding 
succession. 

In Nearam Kachari wv. Ardaram 
Kachari, AIR 1921 Cal 558 (2), a Divi- 
sion Bench of the Calcutta High Court 
under the jurisdiction of which Assam 
was at the relevant time, observed as 
follows :— 

“The question whether the Hindu 
Law should be applied to the aborigines 
of Assam came up to this Court in seve- 
ral cases, and it was held that the Bengal 
School of Hindu Lew applied to the 
people of Assam.” 

10. In the Calcutta case the par- 
ties were Kacharis and the Bengal 
School of Hindu Lew was held to be 
applicable to the Kacharis, At page 87 
of Mayne’s Hindu Law and Usage lith 
Edition. it has been observed that the 
aborigines. of Assam have become 
Hinduised and are governed by the 
Bengal School of Hindu Law and the 
observation is based on the decision in 
Deepo Debea v. Govindo Deb. (1871) 16 
Suth WR 42; Dino Nath Mahunto v. 
Chundi Koch, (1912) 16 Cri LJ 14 and 
AIR 1921 Cal 558 (2) (supra). Consider- 
ing the case law on the point, we are 
clearly of opinion that the parties in the 
present case who admittedly belong to 
Boro or Borokachari Scheduled Tribe are 
governed by the Bengal School of Hindu 
Law. But as discussed above they are 
not governed by the Hindu Succession 
Act, 1956. That being the position the 
interest of second defendant in her hus- 
band’s property or the last male owner 
was only life interest as understood in 
Hindu Law prior to the Hindu Succes- 
sion Act of 1956. According to the 
Bengal School of Hindu Law, every 
female who succeedg as an heir, whe- 
ther to a male or to a female takes a 
limited estate in the property inherited 
by her (Vide Section 174 of Mulla’s 
Hindu Law). 


“To uphold an alienation, by a widow 
or other limited heir. of the corpus of 
immovable property inherited by her. it 
should be shown— 

(i) that there was legal necessity, or, 

(ii) that the alienee, after reason- 
_able inquiry as to the necessity acted 
honestly in the belief that necessity ex- 
isted. or. 

(iii) that there was such consent of 
the next reversioners to the alienation 
as would raise a presumption that the 
transaction was @ proper one, or 

(iv) that it was a surrender by her 
or her whole interest in the whole estate 
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in favour of the nearest reversioner or 
reversioners at the time of alienation. 


Where any one of the first three 
positions is established, the alienation 
may be of the whole or any part of the 
estate: but where the fourth alone is 
proved then the alienation must be of the 
whole estate (Vide Section 178 of 
Mulla’s Hindu Law). 


11. As the Hindu Succession Act, 
1956 is not applicable to the instant case 
the alienation of the suit property or any 
portion thereof by the second defendant 
may be only for legal necessity or for 
the reasons stated hereinabove (Vide 
Section 178 of the Mulla’s Hindu Law). 
A widow or other limited heir has no 
power to alienate the estate inherited by 
her from the deceased-owner except for 
the following purposes, namely :— 

(i) Religious or charitable purposes, 

(ii) Other purposes amounting to 
legal necessity — (Vide Section 131 of 
the Mulle’s Hindu Law). 


12. On consideration of the facts 
and circumstances of the instant case 
and since we have found that the Hindu 
Succession Act, 1956 is not applicable to 
the instant case the second defendant 
had no right of alienation by way of 
gift with respect to the suit land which 
she inherited as a limited heir of her 
husband or her deceased son. There is 
no allegation of legal necessity and as 
a matter of fact there could not be any 
question of legal necessity as it is a case 
of transfer by way of gift. Consequent- 
ly no title in the suit land. by the deed 
of gift in question executed by the se- 
cond defendant. passed in favour of the 
plaintiff in the instant case, 

13. The learned Assistant District 
Judge has referred to a booklet ‘Dhubri 
Mahkuma Boro Samajik Bidhan’ and it 
has been marked 'X’. The booklet has 
not been duly’ proved. But D. W. 2 
Harimohan Brahma, who is the Vice- 
President of the Boro Samaj of the Goal- 
para District. stated in cross-examination 
that they had written customary rights, 
but at the time of deposition the book- 
let was not with him. That printed 
booklet containing the customary rights 
of the Boro Community was produced 
in Court later on which was marked as 
"xX According to the customs of the 
Boro Community also as recorded in the 
booklet it is found that the widow gets 
only life interest in her deceased hus- 
band’s property. 

14. Considering the facts and the 
law applicable to the instant case we 
agree with the finding of the learned As- 
sistant District Judge that under the 
Boro customary rights or under the! 
Hindu Law, as applicable to the Boro- 
Borokacharis in Assam, second defendant 
had no right to alienate the suit pro~ 
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perty by way of gift and by execcuting 
Ext. 1 she could not pass any valid title 
to the plaintiff. Since the plaintiff based 
his title to the suit land on the deed 
of gift, the plaintiffs case must neces- 
sarily fail. 


15. In the result we find that this 
appeal has no substance and is dismissed 
without costs, The judgment and decree 
of the learned Assistant District Judge 
are affirmed, 


B. ISLAM, J.:3 16. {I agree, 


Appeal dismissed, 





AIR 1973 GAUHATI 80 (V 60 C 25) 
BAHARUL ISLAM, J. 

Mahamad Ali and another, Defend- 
ants-Appellants v. Nimar Ali and others. 
Plaintiff-Respondents. 

Second Appeal No. 165 of 1970, DJ- 
27-9-1972. from decision of A. Sarkar, 
Asst. Dist, J., Cachar at Silchar. Dj- 
4-8-1970, 


Index Note:-— (A) Transfer of Pro- 
perty Act (1882), S. 116 — Agricultural 
Tenancy — Proof of continuance of ten- 
ancy by holding over — No proof of 
actual possession of Landiords — Renew- 
ed tenancy entitling the tenants io oc- 


cupancy rights, created — (X-Ref:— 


Evidence Act (1872), S. ae AIR 1963 
Assam 137 & AIR 1949 beh gd on, 
(Para 12) 


Brief Note-— f(A} Where if was 
found ‘on the strength of evidence on Te- 
cord that the successors-in-interest claim- 
ing under original tenant were in con= 
tinued and uninterrupted possession of 
the land even after expiration of tenancy 
period and that the persons succeeding 
to the interest of original landlord had 
assented to such possession by reason of 
their acceptance of rent offered by the 
tenants and of passing of receipts there- 
for; and there was no evidence to prove 
actual possession of the landlords, it 
could not be said that no renewed ten- 
ancy by holding over was created and 
that the tenants acquired no occupancy 
rights in respect of the land. The bur- 
den of proving that the relationship of 
“Landlord and tenant’ had ceased to 
exist between the parties, lay with the 
Jandlords, (Paras 9, 12, 14) 
Cases Referred: Chronological Paras 
AIR 1963 Assam 137 = ILR (1963) 

15 Assam 120, Bhagwan Das 


Sukul v. Dhananjoy Paul EL 
AIR 1949 FC 124 = 1949 FCR 
262, Kaikhushroo Bezonjee 


Capadia v. Bai Jerbai Hirjibhoy 
Warden 


LP/AQ/G846/72/IRS 


it 


Mahamad Ali v. Nimar Ali (B. Islam JJ 


A.LR. 
A. M. Majumdar and S. R. Bhatta- 
charjee, for Appellants; M. A. Laskar, 
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JUDGMENT:— This appeal by de- 
fendants Nos. 1 and 2 is directed against 
the judgment and decree passed by the 
Assistant District Judge, Cachar, a 
Silchar in Title Appeal No. 62 of 1969, 


2. The plaintiff instituted the suit 
for declaration that he was a bhagidar 
under pro forma defendant No, 3, Abdus 
Sattar Choudhury. in respect of the suit 
land which measures 3 kedars, and for 
recovery of khas possession thereof, He 
also prayed for payment of the sum of 
Rs. 105/- deposited in Court in connec~ 
tion with a proceeding under Section 145 
of the Code of Criminal Procedure be- 
tween the parties in respect of the suif 
lend. His case, in brief, was that late 
Pratap Chandra Roy of Hailakandi town 
was the owner of the suit land. After 
his death his sons, Satish Chandra Roy 
and others, inherited it and they amicab- 
ly partitioned the land and the suit land: 
along with other land fell to the share 
of Satish Chandra Roy. who used to 
possess the same through different bhagi- 
dars at different times. Satish Chandra 
Roy. in the year 1962, sold the suit land 
along with other lands to pro forma de- 
fendant No, 3 and delivered possession 
thereof to him. Pro forma-~defendant 
No. 4, Kutub AH, was in possession of 
the suit land along with some other 
lands as a bhagidar under Satish Chandra 
Roy. In 1963 defendant No. 4 executed 
a bhaginama în favour of defendant 
No. 3 and enjoyed and possessed the 
land on bhagi settlement. Thereafter 
defendant No. 4 relinquished the land 
fn favour of the owner after one year 
when the plaintiff got settlement of the 
land as bhagidar under defendant No. 3 
in 1964. The plaintiff executed a bhagi- 
nama in favour of defendant No. 3 and 
was in possession of the land. There- 
after defendants Nos, 1 and 2 disturbed 
the plaintiff in his possession and there- 
fore he instituted M. Case No. 183/65 
under Section 145, Criminal P. C. in 
which possession was declared by the 
Magistrate in favour of second party 
(defendants 1 and 2). The plaintiff alleg- 
ed that he had grown paddy on the dis- 
puted land, which was seized and sold 
by the criminal Court and the sale pro- 
ceeds of Rs. 105 were deposited in Court. 
He claimed that he was entitled to that 
amount. 


3. Defendants Nos, 1 and 2 alone 
filed a joint written statement and con- 
tested the suit. Their case, in brief, is 
that the land in question was originally 
covered by C, S. Patta No. 58/61/62 which 
was later on converted to R., S, patta 
No, 72 which was again converted to 2nd 
R. S. patta No. 118. C. S. patta No. 58/ 
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61/62 was purchased by Pratap Chandra 
Roy from the landlord of late Kakan 
Mia, who was the grandfather of the 
defendants. When the land was’ pur- 
chased by Pratap Chandra Roy. Kakan 
Mia executed a bhaginama on July 26. 
1916 and continued in possession of the 
land under Pratap Chandra Roy as a 
tenant paying rent at the rate of Rs. 30/- 
per year. After Kakan Mia’s death his 
son Kurman Ali, father of defendants 
Nos. 1 and 2, continued in possession and 
after Kurman Ali's death the defendants 
Nos. 1 and 2 began to possess the land. 
During his lifetime. Kurman Ali sold 
a part of the tenanted land inherited 
from Kakan Mia. to one Abdul Jabbar 
Choudhury. Defendants 1 and 2 con- 
tinued in possession of the remaining 
portion of the land as tenants. Defend- 
ant No, 3, by a collusive document, pur- 
chased the suit land from Satish Chandra 
Roy but got no possession. In view of 
impending ceiling on land holdings. Satish 
Chandra Roy tried to evict the contesting 
defendants and sell the land. but failing 
to evict them, he got the aforesaid 
bhaginama collusively executed by the 
plaintiff, and set up the latter to file the 
sult, 

4, The Munsiff framed six issues 
fn the suit and they are as follows :— 

(1) Whether there is any cause of 
action for the present suit? 

(2) Whether the defendants Nos. £ 
and 2 acquired jote right from the time 
of their grandfather for the lands over 
which the disputed paddy was grown? 

(3) Whether the disputed paddy, the 
price of which is also the subject-matter 
of this suit, was grown by defendants 
Nos. 1 and 2? 

(4) Whether the defendant No. 3 has 
collusively set up the plaintif against 
the defendants Nos. 1 and 2? 


(5) Whether the defendants Nos. 1 & 
2 are legally entitled to get the money 


in suit? 

(6) To what relief, if any, the 
plaintiff? 

5. The learned Munsiff. after 


trial, decreed the plaintiffs suit, but on 
appeal the learned Assistant District 
Judge reversed the judgment and decree 
of the learned Munsiff and dismissed the 
plaintiff's suit. Hence this appeal, 


6. Mr. A. M. Mazumdar, learned 
counsel appearing for the appellants, sub- 
mits that the learned Assistant District 
Judge has misconceived the question of 
Jaw involved in the case, namely, the 
tenancy claimed by the appellants, which 
was a tenancy by holding over. On the 
other hand, Mr. M, A. Laskar, learned 
counsel appearing for the plaintiff-res- 
pondent submits that the plea of holding 
over was not pleaded by the defendants 
in their written statement and there. 
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fore it cannot be raised now in second 
appeal; and that in any case the ten- 
ancy claimed by the defendants is not 
one by holding over. Mr, Laskar fur- 
ther submits that the appeal is conclud~ 
ed by findings of fact, 

7. Ext. 1 is a deed of purchase 
by which defendant No, 3 purchased the 
land from Satish Chandra Roy, Ext. 2 
is a bhaginama executed by defendant 
No. 4 in favour of defendant No. 3, 
Ext. 3 is another bhaginama executed by 
the plaintiff in favour of defendant No, 3, 
Ext. 5 is a copy of the order of the 
Magistrate passed under Section 145 of 
the Code of Criminal Procedure, Ext. A 
was a registered kabulivat executed by 

akan Mia, grand-father of the appel- 
Jants in favour of Pratap Chandra Roy 
on July 26, 1916. The material portion 
of Ext, A need be quoted: 

“I (Kakan Mia) have been possessing 
74 kedars of land for a long time and 
have my residence on it. You (Pratap 
Chandra Roy) have now purchased the 
land from my Mirasdar and I admit my- 
self as your tenant for two years and 
agree to pay Rs, 4/- as rent per kedar, 
in total Rs, 30/- per year.” 

The learned Munsif has considered 
Ext. A and other oral evidence on record 
and came to the finding that Ext. A was 
a genuine document. He has also found 
that Ext. A comprised both cultivable 
land and homestead of Kakan Mia. He 
has further found that the homestead ‘of 


-Kakan Mia still was on the suit land in 


possession of the contesting defendants. 
It has been admitted by P. W. 2 (de- 
fendant No. 3) himself, in cross-examina-~ 
tion that the land he purchased from 
Pratap Chandra Roy vide Ext, 1 also in- 
cluded the homestead of the contesting 
defendants, P, W, 2 further admits that 
Kakan Mie was enjoying 7} kedars of 
land belonging to Pratap Chandra Roy 
and continued in possession by executing 
a registered kabuliyat in 1916. The 
learned Munsiff has also considered 
Exts. B to B (38). which are the rent re- 
ceipts in respect of the aforesaid 7} 
kedars land issued by the successors-in- 
interest of Pratap Chandra Roy. He 
further found that these receipts were 
for the period from 22-11-20 to 26-4-35. 
The first one dated 22-11-1920 was ex- 
ecuted by Abinash Chandra Roy to 
K Mia and the last one dated 26-4- 
1935 was issued by one K. C. Roy on 
behalf of the Estate of late Pratap 
Chandra Roy to Kakan Mia and his son 
Kurman Sheikh, the father of the con- 
testing defendants. After considering 
these documents the learned “Munsiff 
came to the finding that the land in suit 
is a part of the land which was in pos- 
session of Kakan Mie. He has further 
found that Kakan Mia continued to hold 
over possession of the aforesaid land even 
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after stipulated period of two years men- 
tioned in the aforesaid kabuliyat (Ext. A) 
and even after the death of Pratap 
Chandra Roy. Ultimately the learned 
Munsiff found as follows: 


“At any rate, from all the over- 
whelming evidence on the record in 
favour of the answering defendants res- 
pecting ‘their possession over the suit 
land I have no hesitation to conclude that 
the same land was under the continuous 
and uninterrupted possession of the above 
defendants and their father Kurman Ali 
since the lifetime of their predecessors~ 
in-interest, Kakan Mia, who in his turn 
enjoyed the lands even from before the 
execution of the kabuliyat in suit in 
favour of Pratap Chandra Roy and con- 
sequently. not only the answering de~- 
fendants but even their grandfather 
Kakan Mia during his lifetime acquired 
right of occupancy in all the kabuliyat 
land with the coming into force of the 
said Assam (Temporarily Settled Dis- 
tricts) Tenancy Act in 1935.” 

The learned Munsiff has also found 
that the plaintiff has totally failed to 
substantiate his claim of possession either 
by any document or by any oral evi- 
dence on record. He also has found that 
it was the contesting defendants who 
grew the paddy in question and there- 
ae entitled to the sale proceeds there+ 
rs) 


8. The learned Assistant District 
Judge, without referring to any evidence 
on record has simply observed that he 
found no evidence to hold that the pre- 
decessors of the contesting defendants 
were in possession of the lend at the 
time of or after the transfer to Pratap 
Chandra Roy. He has observed that 
Ext. B series prove defendants’ posses- 
sion only up to 1935 and he could not 
find that the defendants were in pos- 
session of the land after 1935. He has 
however, held that Ext, A created a ten- 
ancy in favour of Kakan Mia only for 
two years, 


9. In my opinion the learned As-~ 
sistant District Judge has failed to ex+ 
amine and find on the true legal posi- 
tion. It is true that Ext. A created ten- 
ancy only for two years from 26-7-1916. 
This document also shows that Kakan 
Mia was continuing in possession since 
before 26-7-1916 as a tenant under the 
vendor of Pratap Chandra Roy. There- 
after, after two years. although no deed 
was executed, the landlords continued to 
accept Kakan Mia as their tenant by 
accepting rents and issuing rent receipts, 
Ext. B series till 1935. The contesting 
defendants have given an explanation as 
to why no receipt after 1835 could be 
produced by them. Their explanation is 
that as the landlords were trying to 
evict the tenants and sell their land, they 
were accepting rents although issued no 
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receipts, Whether or not their explana- 
tion is true. the legal position is that by 
operation of law they are tenants by 
holding over, Mr, M. A, Laskar submits 
that the plea of holding over was not 
taken by the contesting defendants in 
the written statement and therefore this 
plea should not be allowed to be urged 
in second appeal. Mr. Laskar is not 
correct on this fact. Although the de-+ 
fendants have not used the expression 
‘holding over’, they have averred the 
facts, namely, that after the expiration 
of the period of tenancy under Ext. A, 
their grandfather continued in possession} 
he was accepted as tenant by the land- 
lords by accepting rents and issuing rent 
receipts. Whether these facts, proved by. 
the contesting defendants constitute a 
tenancy by holding over or not is for 
the Court to decide and not for the de- 
fendants to say. 


10. In this connection Sec, 116 of 
the Transfer of Property Act and Sec- 
tion 109 of the Evidence Act may be 
considered. Section 116 of the Transfer 
of Property Act is as follows: 

‘If a lessee or underlessee of pro~ 
perty remains in possession thereof after 
the determination of the lease granted 
to the lessee. and the lessor or his legal 
representative accepts rent from the 
lessee or underlessee, or otherwise asa 
sents to his continuing in possession, the 
lease is, in the absence of an agreement 
to the contrary. renewed from year to 
lass or from month to month. accords 
ing to the purpose for which the proe 
perty is leased, as specified in S. 106.” 
The material portion of Section 109 of 
the Evidence Act is as follows: 

“When the question is whether per- 
sons are ... landlord and tenané 
ARETE , and it ‘has been shown that 
they have been acting as such, the bura 
den of proving that they do mot stand, 
or have ceased to stand, to each other 
in those relationships respectively is on 
tthe person who affirms it.” 

This Court in Second Appeal No. 72 
of 1968 considered Section 116 of the 
Transfer of Property Act and Sec, 109 
of the Evidence Act and has held: 

“eseese ONCE the lessee proves, either 
by evidence or by presumption, that he 
holds over the tenancy after it terminates 
by efflux of time. the tenancy will be 
presumed to be renewed from month to 
month or year to year as the case may 
be, and it is for the lessor to prove that 
the tenancy has ceased to exist.” 


11. Mr. Laskar cites two decis 
sions before me. One is AIR 1963 Assam 
137 in which this Court, considering Seca 
tion 116 of the Transfer of Property Act. 
has held: 

“Before Section 116, T. P, Act can 
be attracted it is first necessary that the 
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Tessee affer the determination, of the 
lease remains in possession and second 
ly. that the lessor or his legal represen- 
tative either accepts rent or otherwise 
assents to his continuing In possession. 
fn order that the acceptance of rent 
should amount to an assent of the lessor 
to retain the lessee in possession of the 
property, it has to be established thaf 
the offer of rent was made on the exs 
press ground that the lessee intended to 
continue his lease and when the acs 
ceptance was made it was done with the 
full knowledge of the nature o£ the 
offer ........ 

In the instant case there is no doubt, 
‘as found by the Courts below, that Ext, B 
receipts were issued by the landlords to 
Kakan Mia in respect of the suit land 
till 1935, 


The next case cited by Mr, Laskar 
fs ATR 1949 FC 124 in which the Fede+ 
wal Court has held: 


“The tenancy which fs created by 
the “holding. over” of a lessee or under- 
lessee is new tenancy in law even though 
many of the terms of the old lease might 
be continued in it. by implication; and 
fit cannot be disputed that to bring new 
tenancy into existence, there must be a 
bilateral act. What Section 116 contem- 
plates is that on one side there should 
be an offer of taking a renewed or fresh 
demise evidenced by the lessee’s or sub- 
lessee’s continuing in occupation of the 
property after his interest has ceased 
and on the other side there must be a 
definite assent to this continuance of 
possession by the landlord expressed by 
acceptance of rent or otherwise. The 
assent of the landlord which is founded 
on acceptance of rent must be acceptance 
of rent as such and in clear recognition 
of the tenancy right asserted. by the per- 
son who pays it.” 


The two decisions (supra) relied on 
by Mr, Laskar are not contrary fo, rather 
support the view I have taken. 


12. Now as the appellants Have 
proved that their predecessor and ihe 
lendlord were acting as landlord and 
tenant and have proved acceptance of 
rents till 1935. the presumption willl be 
that the tenancy was being renewed 
from year to yan the -holding being 
agricultural. and the burden, under Sec- 
tion 109 of the Evidence Act, is upon 
the lessor to prove that they do not 
stand jin that relation or that they have 
ceased to be tenants. In the instant case 
the finding is that the plaintiff who claims 
through the lessor has failed to B 
that he came in possession of the lan 
at all or that relationship of te dea 
and tenant between the Dre ari of 
the contesting defendants and their land- 
lords ceased and the land was free and 
vacant for fresh settlement with the 


Keshab Roy v. Malancha Debi (P, K. Goswami J.} 


(Pr. 0 Gau. 83 


plaintiff, The plaintiff has relied mer 
ty on Exts. 1, 2 and 3, and the evidence 
“of P, W, 2 ‘(defendant No. 3) and has 
failed to prove that (i) the land was 
vacated by the previous lessee. (ii) the 
land was free for settlement, and that 
iii) he got actual possession. On the 
contrary the finding is he was never, and 
the plaintiff (defendants?) has been con= 
tinuing, in possession. From the evi- 
dence proved and found, by the learned 
M . the only irresistible conclusion 
ds that Exts. 2 and 3 were mere paper 
transactions. 


13. The above P TEE have 
negatived the submission of Mr, Laskar 
that this appeal was concluded by find- 
dugs of facts, 


„14. Inm the circumstances the 
plaintiff has failed to establish bis case, 
The learned Assistant District Judge, 
ignoring to consider the provisions of 
Section 116 of the Transfer of Property 
Act and Section 109 of the Evidence Act, 
has committed errors of law resulting in 
@ wrong decree. 


15. In the result the judgment 
and decree passed by the learned Assis- 
tant District Judge are set aside and the 
judgment and decree passed: by the learn- 
ed Munsiff are restored. The appeal is 
allowed, _ There will be no order as to 


costs, 
Appeal allowed, 
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review passed by the 
Judge, Goalpara. Dhubri, 


2. The matter came up before the 
Tearned District Judge on remand from 
the High Court to hear the review ap- 
plication in accordance with law. The 
learned Judge after hearing the parties 
allowed the review application and held 
that the appeal before him was time- 
barred and since there was no applica- 
tion for condonation of delay. the appeal 
stood dismissed. 


3. Mr. Dam, the learned Counsel 
for the petitioner, raises only one point 
before me. He submits in a fair argu- 
ment that he is conscious that he will 
be able to succeed in this application 
only if he can show thet the learned 
District Judge was wrong in holding that 
the appeal before him was barred by 
limitation. He, therefore, made his sub< 
mission only on the question of limita- 
tion with regard to that appeal. The 
learned Counsel has given me these 
dates. The judgment under appeal be- 
fore the District Judge was passed on 
18-11-1964. The decree was signed on 
25-1-1965. Application for certified copy 
of judgment and decree was submitted 
on 24-11-1964. Mr. Dam submits that if 
he is entitled under Explanation of Sec- 
tion 12 of the Limitation Act, 1963. which 
is applicable in this case, to exclude the 
time that the office took in preparing the 
decree between 18-11-1964 and 25-1-1965, 
his appeal would not be barred by limi- 
tation. He. therefore, strenuously sub- 
mitted that the Explanation to Section 12 
assists him in this case. and, according 
to him, the submission which he makes 
is supported by a Division Bench deci- 
sion of this Court reported in Assam LR 
(1972) Assam & Nag 8. It is, therefore, 
mecessary to find what we have decided 
in that Division Bench case. It is true, 
as Mr. Dam points out. that that case 
had to deal with an. application for copy 
of the decree which was filed after the 
signing of the decree. Even so, Mr. Dam 
does not submit that because of this the 
Jaw is differently propounded by us in 
that decision. He submits that the law 
enunciated assists him even in this case 
where the application has been made 
before the signing of the decree. Since, 
therefore, Mr. Dam has taken that stand, 
it is only necessary for me to find out 
what is the net result in law of the above 
decision of the Division Bench, After 
hearing Mr. Dam and in acknowledge- 
ment of the aid Mr, J, P. Bhattacharjee, 
the learned Counsel, has rendered as 
amicus curiae in this case, I am clearly 
of opinion that this Division Bench deci- 
sion will cover in law a case where an 
application for copy has been made both 
before and after the signing of the 
decree. I have been taken through the 
judgment of the Division Bench very 
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closely by Mr, Dam and I am clearly of 
opinion that this Court has interpreted 

i in clear terms, The 
Court in that case observed: 


_ “It is, therefore. manifest that the 
time taken by the Court before an ap= 
plication for a copy of the decree is 
made shall not be taken into account in 
calculating the time requisite for obtain= 
ing a copy. When the New Act is ap- 
plicable, we have to take a fresh look 
at the matter. The word “obtaining” 
becomes significant. Etymologically “ob« 
tain” means “to get”; “to procure by ef- 
fort”. Therefore the time requisite for 
obtaining a copy must be after the ap- 
pellant or the applicant makes an effort 
by making an application for getting the - 
copy. Hence giving effect to all the 
words appearing in the Explanation, the 
conclusion is irresistible that the time 
taken by the Court to prepare the decree 
or order prior to the making of the 
application for a copy cannot be ex- 
cluded in computing the period of limi- 
tation. (para 8).” - 

Mr. Dam, however. draws my attention 
to the remaining sentence in the para- 
graph to show that this law. which we 
have propounded applies to the cases 
that we had to deal with. According to 
my view these sentences which illustrat 
ed the case in hand were necessary to 
apply the law which we have propound-- 
ed in interpreting the Explanation to 
Section 12. Since we are unable to 
allow the portion of the time which was 
necessary for the Court to prepare the 
decree from 18-11-64 to 24-11-64, there 
is no error of jurisdiction on the part 
of the learned District Judge in holding 
that the appeal before him was time 
barred under the- law. 

4. The application, therefore, fails 
and is any T As no one 
appears on behalf o e opposite party. 
there will be no order as to costs. 

Application dismissed, 
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B. N. SARMA, J. 
Wahengbam Menjor Singh, Petis 
tioner v. Adweta Debota, Respondent, 
Civil Revn. Case No. 2 of 1972. Dj- 
6-6-1972, against order of Munsiff, 
Bishenpur, D/- 3-12-1971. 


Index Note:— (A) Civil P. C. (1908), 
S. 115 — Revision against order direct- 
ing issue of warrant for arrest of judg- 
ment-debtor in execution of money 
decree is maintainable. the order not 
being apnéalable — (X-Ref:— Sec. 104 
(h)). AIR 1933 Pat 248 (1) & AIR 1937 
Lah 796, Distinguished. (Para 5) 
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Index ‘Note:— (B) Civil P. C. (1908), 
0. 21, R. 37 (2) — Order for issue o 
warrant for arrest of judgment-debtor 
even after his appearance in Court in 
obedience to the notice under R. 37 (1) 
is not one under R. 37 (2). (Para 15) 


Index Note:— (C) Civil P. C. (1908), 
S. 51, Proviso — Applicability —- Manda- 
tory proviso to S. 51 will have to be 
satisfied only while committing the judg- 
ment-debtor to the prison and not at the 
earlier stages — (X-Ref:— Order 21, 


Rule 37). (Obiter) (Paras 12, 13) 
Cases Referred: Chronological Paras 
AIR 1959 Mys 94 = ILR (1958) 


Mys 869. B. K. Puttaramiah v, 
Haji Ibrahim Essack & Sons 

AIR 1948 Mad 9 (1) = (1947) I 
Mad LJ 246. Londa Abbayee of ane 
Pithopuram v. Badam Suryanara= 
yana ; 


AIR 1937 Lah 706 = 39 Pun LR 
690, Sardar Khan v. Sunder 


Singh 7. 

AIR 1933 Pat 248 (1) = 14 Pat LT 
271, Kirtyanand Singh v. Banarsi 
Prasad 


M. Charugopal Singh, for Petitioner; 
Priyananda Singh. for Respondent. 


ORDER :— The first judgment-debtor 
in Execution Case No. 14 of 1971 on the 
file of the Munsiff, Bishenpur, has filed 
this revision petition against the order 
of the Munsiff dated 3-12-1971 directing 
the issue of a warrant for his arrest in 
execution of the money decree passed in 
O. S. No. 15 of 1968- of the Court of the 
then Munsiff No. 5 of Manipur. For 
proper appreciation of the law points 
urged by the learned counsel, the facts 
leading to the present revision petition 
may be briefly stated here. 


2. The decree-holder-opposite party 
filed an application for execution on 4-9- 
1971 praying for execution of the decree 
by arrest and detention of the Judgment- 
debtor in civil prison. The learned Mun- 
siff issued a notice to the judgment- 
debtor under Order XXI, Rule 37, Civil 
P. C. to show cause as to why the decree 
should not be executed in the manner as 
prayed for. On receipt of this notice 
the judgment-debtor appeared and show- 
ed cause, The cause shown by him was, 
however, beside the points and not ac- 
tually an answer to a notice under 
Order XXI. Rule 37. Civil P. C. The 
learned Munsiff on perusal of the cause 
shown by the judgment-debtor rejected 
his objection as frivolous and, by his 
order dated 24-11-71. without making any 
enquiry as contemplated under Rule 40 
of Order XXI, he decided to proceed 
with the execution case and directed the 
decree-holder to take necessary steps. 
After this the decree-holder deposited 
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the necessary costs and diet money fer 
one month upon which the learned Mun= 
siff ordered for issue of a warrant for 
the arrest of the iudgment-debtor. by 
his order dated 3-12-1971. which is the 
impugned order. 

3. The only ground urged by Shri 
Charugopal Singh, the counsel for tha 
petitioner, before me. is that there has 
been no compliance with the provisions 
of Section 51 of the Civil P, C. inasmuch 
as the Court below did not make any. 
enquiry as required under Rule 40 of 
Order XXI, and it has not recorded its 
satisfaction as to the existence of any of 
the conditions mentioned in the proviso 
to Section 51 of the Code, to justify the 
execution of the decree by detention of 
the petitioner in civil prison. 

4, On the other hand. the learn< 
ed counsel for the decree-holder-opposite 
party, Shri Priyananda Singh, contends 
that the impugned order is appealable 
and hence the revision petition is not 
maintainable. He further contends that 
if the revision petition is held to be 
maintainable, the order complained of is 
simply for the arrest of the petitioner 
and not for his detention in civil prison 
in execution of the decree, and as such 
the provisions of Section 51 are inap- 
plicable in the present case. Accordihg 
to him, the arrest and detention in civil 
prison represent two different and dis- 
tinct stages in the process of execution 
of a decree, and that Section 51 comes 
into play only when the order of deten= 
tion is to be passed, 

5. The contention of the learned 
counsel for the opposite party that the 
impugned order is appealable and as such 
no, revision petition is maintainable is 
evidently without any substance, Cl. (h) 
of Section 104 of the Code of Civil Pro- 
cedure. which enumerates the appeal- 
able orders is in the following terms: 

._ “(h) an order under any of the pro- 
visions of this Code imposing a fine or 
directing the arrest or detention in the 
civil prison of any person except where 
such arrest or detention is in execution 
of a decree,” 


6. It is abundantly clear from the 
above provisions tbat an order of arresť 
passed in execution of a decree is not 
appealable. : 

T The learned counsel for the op- 
posite party submitted that the impugned 
order is one under Section 47 of the Civil 
P. C.. and that an order determining any 
question under the said section being a 
decree within Section 2 (2) is appealable 
under Section 96 of the Civil P. C. In 
support of this contention he relied on 
the decisions in Kirtyanand Singh v. 
Banarsi Prasad, AIR 1933 Pat 248 (1) and 
Sardar Khan v, Sunder Singh, AIR 1937 
Lah 706, 
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o 8 In the former case it has been 

held that an order under O. 21, R. 40, 
is appealable; but the provisions af O. 21, 
R. 40, do not apply until the judgment- 
debtor has appeared in Court. I have 
already pointed out that the learned 
Munsiff did not proceed with the en~ 
quiry under Order XXI. Rule 40 at all, 
The impugned order cannot, therefore, 
be treated as one under the said rule. 


9, Tn ATR 1937 Lah 706. it was 
held that an order in execution commit- 
ting a judgment-debtor to prison for an 
unspecified period conclusively deter 
mines the right of the parties with re- 
gard to one matter in controversy. name= 
ly, whether the judgment-debtor should 
be sent to prison in execution of the 
decree, The order. therefore. is appeal- 
able as a decree. 


10. In the present case, the learn= 
ed Munsiff has not yet decided, as the 
learned counsel for the opposite-party 
himself admits, that the judgment- 
debtor should be sent to the prison in 
execution of the decree. According to 
him, the stage for determining this 
question would reach only when the 
judgment-debtor is produced before the 
Magistrate in execution of the warrant 
of arrest or he himself appears before 
the Court, The case reported in AIR 
1937 Lah 706, therefore. has got no 
bearing on the present case, In the re- 
sult, I have no hesitation to hold that 
the impugned order is not appealable, 
and that the revision petition is quite 
maintainable, 


14. The next question for defer- 
mination is whether the learned Munsiff 
was justified in ordering the issue of 
warrant for the arrest of the petitioner 
without any enquiry under Order 
Rule 40 of the Civil P. C.. as to the ex- 
istence of any of the conditions justi- 
fying the detention of the petitioner in 
civil prison In execution of the decree as 
contemplated in the proviso to See, 52 
of the Code. 


12. As already poinfed out, the 
contention of the learned counsel for the 
opposite-party is that the arrest and 
detention in civil prison represent ‘two 
different and distinct stages in the pro- 
ess of execution of a money decree. and 
that Section 51 comes into play onlv 
when the order of detention is to be 
passed and not at the time of issuing a 
warrant of arrest under Rule 31 of 
Order XXI. In support of this confen- 
tion he relied on the decision in B, K. 
Puttaramiah v. Haji Ibrahim Essack & 
Sons, ATR 1959 Mys 94, and Londa 
‘Abbayee of Pithapuram v. Badam Sur- 
yanarayana, ATR 1948 Mad 9. In both 
these cases if was held that the manda-« 

. tory proviso to Section 51 will have to 
be satisfied only while committing the 
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fudgment-debtor to the prison and not 
at the earlier stages. In other words, 
the inhibition contained in Section 51 is 
not applicable while ordering the arrest 
of the judgment-debtor, 


_ 13. Though there are decisions to 
the contrary, on a careful consideration 
of the provisions of Rules 37 to 40 of 
Order XXI, and Section 51 of the Civil 
P. C. I am in respectful agreement with 
the view of the learned Judges taken 
in the above two cases. But then. in 
the facts and circumstances of the pre 
sent case, these two cases have got no 
bearing. in my opinion, Had the warrant 
of arrest been issued under Rule 37 (2) 
of Order XXI, the above decisions would 
have been applicable But. in the cir- 
cumstances of the present case it can- 
mot be said that the warrant of arrest 
‘was ordered to be issued under the said 

e It will be apposite here to re- 
produce the provisions of Rules 37 and 
40 of Order XXI of the Civil P. C. 
which are relevant in the present case: 


_ “87(1) Notwithstanding anything in 
these rules. where an application is for 
the execution of a decree for the pay+ 
ment of money by the arrest and deten- 
tion in the civil prison of a judgment 
debtor who is Hable to be arrested in 
pursuance of the application, the Court 

h instead of issuing a warrant for 
his arrest, issue a notice calling upon 
him to appear before the Court on a 
day to be specified in the notice and fo 
show cause why he should not be come 
mitted to the civil prison: 

_ (Provided that such notice shall not 
be necessary if the Court is satisfied. by 
affidavit, or otherwise, that. with the 
object or effect of delaying the execution 
of the decree the judgment-debtor is 
likely to abscond or leave the local 
limits of the jurisdiction of the Court). 
$ (2) Where appearance is not made 
in obedience fo the notice. the Cour? 
Shall. if the decree-holder so requires, 
fssue a warrant for the arrest of the 
fudsment-debtor.. 

x x x x x x 

40(i) Wheh a fudgment-debtor ap- 
pears before the Court in obedience to 
@ notice issued under Rule 37, or is 
brought before the Court after being 
arrested in execution of a decree-for the 
payment of money. the Court shall pro- 
ceed to hear the decree-holder and take 
all such evidence as may be produced 
by him in support of his application for 
execution, and shall then give the 
fudgment-debtor an opportunity of show- 
ing cause why he should not be com< 
mitted to the civil prison, 

_ (2) Pending the conclusion of the in= 
quiry under sub-rule (1) the Court may. 
in its discretion, order the judgment~ 
debtor fo be detained in the custody of 
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an officer of the Court or release him 
on his furnishing security to the satis- 
faction of the Court for his appearance 
when required. 

(3) Upon the conclusion of the In- 
quiry under sub-rule (1) the Court may, 
subject to the provisions of Section 51 
end to the other provisions of this Code, 
make an order for the detention of the 
judgment-debtor in the civil prison and 
shall in that event cause him to be ar- 
rested if he is not already under arrest: 

Provided that in order to give the 
fudgment-debtor an opportunity of satis- 
fying the decree. the Court may, before 
making the order of detention, leave the 
judgment-debtor in the custody of an 
officer of the Court for a specified period 
mot exceeding fifteen days or release him 
on his furnishing security to the satis- 
faction of the Court for his appearance 
at the expiration of the specified period 
if the decree be not sooner satisfied. 

(4) A judgment-debtor released 
under this rule may be re-arrested, 


(5) When the Court does not make | 


an order of detention under sub-rule (3), 
it shall disallow the application and, i 
the judgment-debtor is under arrests, 
direct his release.” 


14, It is clear from the above pro- 
visions of Rule 37 (2) that the Court can 
issue warrant for the arrest of the judg- 
ment-debtor only when he fails to make 
appearance in obedience to the notice 
issued under Rule 37 @. If he makes 
appearance, the Court is to proceed with 
the enquiry as contemplated in Rule 40 
to satisfy itself about the existence of 
eny of the conditions for execution of 
the decree by detention of the judg- 
ment-debtor in prison. as mentioned in 
the proviso to Section 51. During the 
pendency of such enquiry the Court can 
either order the judgment-debtor to be 
detained in the custody of an officer of 
the Court or release him on his furnish- 
ing security. Upon the conclusion of 
such enquiry ifthe Court decides to make 

an order for detention of the judgment- 
debtor in the civil prison it can cause him 
to be arrested if he is not already under 
arrest, as provided in sub-rule (3) of 
Rule 40. 


15. In the instant case, as already 
pointed out. the petitioner appeared be- 
fore the Court in obedience to the notice 
issued to him under Rule 37 (1). That 
being so, there is no scope to issue any 
warrant of arrest under sub-rule (2) of 
Rule 37. There is also no scope to cause 
the petitioner to be arrested under sub= 
rule (3) of Rule 40 as the enquiry con- 
templated in the said rule was admitted- 
iy not made. On appearance of the peti- 
tioner-judgment-debtor before the Court, 
in obedience to the notice issued to him 
under sub-rule (1) of Rule 37, the proper 
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course for the Court was to proceed 
with the enquiry as contemplated in sub- 
rule (1) of Rule 40 and to make an apa 
propriate order under sub-rules (3) to (5) 
subject to the provisions of Section 51 
and other provisions of the Code, such 
as those of Sections 55 and 59. In utter 
disregard of this procedure the Court 
adopted a curious procedure, unknown to 
law in ordering the issue of warrant for 
the arrest of the petitioner even after 
he made an appearance in Court in ob- 
edience to the notice to Rule 37 (1) and 
without any enquiry under Rule 48. 

16. In the above circumstances of 
the case, the impugned order cannot be 
sustained and must be set aside. The 
revision petition is allowed and the rule 
is made absolute, In the circumstances 
of the case. I leave the parties to bear 


their own. costs, 
Revision allowed, 
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Kumar Barthakur and 
C. Saikia and 


Hiranya 
others. Petitioners v. P. 
others, Respondents. 


Civil Rule No, 4 of 1969. D/. 9-5- 


e 


Index Note:— (A) Constitution of 
India, Article 226 — Notification of ac- 
quisition — Objection as regards sub- 
ject-matter of acquisition — No viola- 
tion of provisions of the Act or Rules — 
Petitioner not availing of opportunity 
provided under the Act to lodge his 
objections at appropriate time — Ohbjec- 
tion cannot be enquired into in writ 
petition — (X-Ref:— AsSam State Ac- 
quisition of Lands. belonging to Religi- 
ous or Charitable Institution of Public 
Nature Act, 1959 (9 of 1961). S. 3). 

(Para 2) 


__ <A, R. Barthakur and P, Prosad, for 
Petitioners; D. Pathak, for Respondents, 


GOSWAMI, C. J.:— This applica+ 
tion under Article 226 of the Constitu- 
tion of India is directed against a notifi- 
cation dated 21-3-1968 of the State Gov- 
ernment made under Section 3 (1) of 
the Assam State Acquisition of Lands 
belonging to Religious or Charitable In- 
stitution of Public Nature Act, 1959 
(Assam Act IX of 1961). hereinatfer re- 
ferred to as ‘the Act’. 


2. This Act was brought into 
force with effect from 18-1-1963 by a 
notification of the State Government of 
15-1-1963 published in the - Assam 
Gazette on 16-1-1963. Under this Act, 
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the State Government has got powers 
to frame rules and the rules were pub- 
lished in the Assam Gazette dated 9-1- 
1963. Under Section 18 of the Act the 


Head of a religious or charitable Insti- 
tution shall. within three months from 
the date of commencement of this Act. 
submit to the Deputy Commissioner a 
return giving the particulars of all his 
lands mentioning specifically the land 
(a) selected for retention under S. 5 (b) 
are under occupation of tenants and (c) 
not under occupation of any ‘tenant. 
Other particulars also may be supplied. 
If, however, a. return is not submitted 
as provided for under Section 18, the 
Deputy Commissioner under Section 19 
of the Act may obtain the information 
required to be shown in the return to- 
gether with any further information as 
it may be necessary through an agency 
as he may fix or as the Government may 
prescribe and select the area which a 
religious or charitable institution is en- 
titled to retain under provisions of this 
Act as also the plot or plots in excess. 
Under Section 20, on the basis of the 
information given in the returns voluna< 
tarily submitted by the Head of the In~ 
stitution or on the information obtained 
through the agency provided for under 
Section 19, the Deputy Commissioner 
has to prepare a draft statement show- 
ing various particulars. This draft 
statement under Section 20 (2) shall be 
published in the office of the Deputy 
Commissioner, the Sub-divisional Officer, 
the Circle Sub-Deputy Collector and 
the Mauzadar and a copy thereof shall 
be served on the Head of the religious 
or charitable institution, as the case may 
be in the manner prescribed. It is pro- 
vided under Section 20 (2) that any 
objection received within 30 days of the 
service shall be duly considered by the 
Deputy Commissioner and after giving 
the objector an opportunity for hearing. 
order shall be passed on this objection. 
Under Section 20 (3). there is provision 
for appeal against the order of the De- 
puty Commissioner if anyone is ag- 
grieved by the decision under S. 20 (2), 
within thirty days of the order. Under 
Section 20 (4) the State Government 
may, of its own motion. call for any 
record relating to the draft statement 
at any time within 60 days of the order 
of the Deputy Commissioner under 
sub-section (2) and after giving the 
Head of the religious or charitable in- 
stitution concerned an opportunity of 
being heard pass such orders as deem- 
ed fit. Under Section 20 (5) any order 
of the State Government under sub-sec- 
tion (3) or (4) or of the Deputy Com- 
missioner under sub-section (2) in ab- 
gence of an appeal or revision shall be 
final. Sub-section (6) of Section 20 pro- 
vides that the draft statement shall 
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then be finally prepared in terms of the 
final order of the Deputy Commissioner 
or the State Government. as the case 
may be. and republish in the offices 
mentioned in sub-section (2), and no 
person shall then be entitled to ques- 
tion it in any Court of Law. Under 
sub-section (7) of Section 20 an authen- 
ticated copy of the final statement shalt 
then be submitted to the State Govern< 
ment immediately on the publication 
thereof. It is apparent that after ree 
ceipt of the final statement under Sec- 
tion 20 (7) of the Act, the Government 
proceeds under Section 3 to issue notifi- 
eation of acquisition, Although there« 
fore, Section 3 precedes these sections 
mentioned above. action under Sec, 3 
will be subsequent to compliance with 
the provisions of Section 18 onwards. 
It is not claimed by the petitioners in 
this case that the procedure laid down 
for draft statement or final statement 
has not been complied with by the au- 
thorities, Their entire grievance is 
against the order of the State Govern- 
ment made under Section 3 (I) of the 
Act, Mr. P, Prosad, who appears in sup- 
port of the petition, submits that 
the notification of the State is with- 
out jurisdiction as the land which is ac- 
quired under the said notification does 
mot belong to the Siva Dole which of 
course, is admittedly a religious institu- 
tion. According to him these lands þe- 
long to the petitioners and other pri- 
vate individuals holding land under 
Periodic Patta and therefore cannot be 
the subject-matter of acquisition under 
the provisions of this Act. This obiec- 
tion cannot be enquired into in an ap- 
plication under Article 226 of the Con- 
stitution as a complete machinery is 
provided under the Act to raise objec- 
tions, when these lands were sought to 
be included earlier by the Deputy Com- 
missioner in the draft statement pre- 
pared under the law. The petitioners 
have not availed of the opportunity 
provided under the Act to lodge their 
objections at the appropriate time 
against the draft statement. Even if 
they were aggrieved by the order of the 
Sub-divisional Officer, they could have 
preferred an appeal to the State Govern- 
ment which they have not done. It ap- 
pears, they woke up only on acquisition 
of the land by the State Government 


under the impugned notification. The 
impugned notification. therefore, cannot 
be questioned under the circumstances 


stated above and it is not permissible 
under Art. 226 of the Constitution to in- 
terfere with the action of the Govern- 
ment when no violation of the provisions 
of the Act or the Rules, has been pointed 
our to us. No other ground or objection 
has been raised by Mr. P. Prosad for 
the petitioners, 
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3. In the result, the application 
fails and is accordingly dismissed. We 
will, however, make no order as to 
costs. 

M. C. PATHAK, J.: 4, I agree. 


Application dismissed, 
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_ Bohori Reserve Gaon Min Samabay 

Samity Ltd., Petitioner v. Assam Board 

o Revenue, Gauhati and others, Respon= 
ents. 


w 


_ Civil Rule No, 795 of 1972, Dik 
30-1-1973. 
Index Note:—- (A) Assam Settle- 


ment of Fisheries Rules, Rule 13 (c) — 
Settlement of fishery with society of ac- 
tual fishermen — Validity. 


Brief Note:— (A) Settlement of 
fishery with a co-operative society of 
actual fishermen by negotiations is 
valid when the price tendered by such 
society is within 74 per cent of the 
highest tendered price, AIR 1970 Assam 
1142, Distinguished. (Para 2)! 


Cases Referred: Chronological Paras 


AIR 1970 Assam 142 = Assam 
LR (1970) Assam 164, Mano- : 
ranjan Paul v. State of Assam 2 


J. P. Bhattacharjee, S. N, Medhi 
and B. C. Das, for Petitioner. 


GOSWAME, C. J.:— This applica- 
tion under Article 226 of the Constitu- 
tion of India is directed against an ap- 
pellate order of the Assam Board of 
Revenue affirming the order of the Com- 
missioner refusing to confirm the settle- 
ment of Bolaisuti River fishery in fav- 
our of the petitioner for the period of 
three years from 1-4-1972 to 31-3-1975. 


2. The petitioner is a Co-opera~ 
five Society with 100 per cent member- 
ship of actual fishermen. An individual 
fisherman submitted tender in answer 
to a sale notice by offering Rs. 14.501/- 
per year. The petitioner’s tender quot- 
ed Rs. 13.101/- per year. which is within 
7} per cent of the highest tender. The 
Sub-divisional Officer accepted the ten- 
der of the petitioner by giving it an 
option to take the settlement at Rupees 
14,501/- per year the highest tendered 
price. The petitioner also accépted the 
offer of settlement at the highest ten< 
“der. When the papers were sent to the 
Commissioner for confirmation under 
the Rules, he refused to confirm the set- 
tlement on the ground that the peti- 
tioner already having been granted a 
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fishery for its tendered amount of 
Rs. 8.001/- cannot be expected to suc- 
cessfully run this bigger fishery. Ac- 
cording to the Commissioner, the finan< 
cial resources of the petitioner were 
not adequate to efficiently run the two 
fisheries at the same time. 
view of the matter. the Commissioner 
refused to confirm the petitioner’s set- 
tlement. The petitioner then preferred 
an appeal to the Assam Board of Reve- 
The Board of Re- 
venue gave two grounds for upholding 
the order of the Commissioner. First- 
ly. it stated that the Sub-Divisional Offi- 
cer was not competent under the Rules 
to offer this fishery at a price which 
was not tendered by the Society -and 
at what was actually tendered by an 
individual fisherman, which was, how- 
ever, the highest tendered price. The 
Board relying upon a decision of this 
Court in connection with the Forest 
Rules came to the conclusion that there 
was no scope for dialogue between the 
Subdivisional Officer and the petitioner 
society with regard to the tendered 
price. 


It is true that this Court held to 
that effect while dealing with a case of 
Forest Mahal. But the ratio decidendi 
of that case would not be of assistance 
in this case when under Rule 13 (c) a 
Society of this category “shall be given 
option to accept settlement of fisheries 
RRES at the highest tender, provid- 
ed that their tender is within 74 per 
cent of the highest tender.” There was 


.no such provision in the Forest Rules 


which were the subject-matter of con- 
sideration in our decision in Monoran- 
jan Paul’s case Assam LR (1970) Assam 
164 = (AIR 1970 Assam 142). The case 
may have been different if the Sub- 
divisional Officer instead of giving the 
petitioner an option in terms of R. 13 
(c). accepted a price which is not in 
conformity with this sub-rule. That, 
however, is not the case here There 
is, therefore. no violation of Rule 13 (c) 
in this case and the ratio decidendi of 
Monoranjan Paul’s case Assam LR 
(1970) Assam 164 = (AIR 1970 Assam 
142) will not be of assistance. Even so, 
the second ground given by the Board 
of Revenue is a complete answer to the 
petitioner’s case. The Board has agreed 
with the finding of the Commissioner 
with regard to the financial ability of 
the petitioner society. This is a find- 
ing of fact om the materials placed be- 
fore the authorities which cannot be 


interfered with on the Writ side. We, 
therefore, do not find any error of 


jurisdiction nor of any law apparent on 
the face of the record in the order of 
the sie of Revenue, 


The application fails and is 
Sex E i dismissed. As no one ap- 


In that ~ 
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pears on behalf of the Respondents. we 
il not make any order as to costs. . 
Petition dismissed. 
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A.LE: 


Sri M. M. Rahman. Subordinate Judge, 
Gauhati, dated 7th September, 1967, 
whereby he granted a declaration to the 
plaintiff Putuli Rasul of her title to 
the property in dispute and awarded 
her khas possession thereof by demoli-+ 
ition, if necessary, of the temporary 
structures set up by the defendants. In 
j the plaintif was awarded a 
decree for Rs. 920/- by way of mesna 
profits as also the costs of the suit. 


2. The plaintiff Putuli Rasul had 
alleged in the plaint that her brother 
Anisur Rasul had purchased the land 
in dispute from Bilahi Dasya and Sabitri 
Dasya following an earlier mortgage by 
them in his favour, Anisur Rasul happened 
to construct some houses on the purchased 
land and thereafter he made a gift of the 
land together with the houses standing 
thereon in favour of the plaintiff. Out of 
the gifted property the plaintiff leased 
out the northern part of it to the defen-+ 
dant No. 1 Jurmati against the rental 
of Rs, 40/- per mensem. The defendant 
No. 1 paid the rent for sometime, buf 
when the plaintiff asked her to vacate 
the land she (Jurmati) not only refused 
to do so but also stopped paving rent 
from January, 1951. The plaintiff theres 
upon served eviction notice on the de+ 
fendant No, 1 calling upon her to vacate 
the premises by 3ist July, 1951. On 
Jurmati’s failure to do so, the plaintiff 
filed Title Suit No. 204 of 1951 in the 
Sadar Munsiff’s Court at Gauhati claim- 
fing Jurmati’s eviction and arrears of 
rent. Jurmati resisted that suit by deny+ 
ing that she was a tenant of the plains 
_. That suit was decreed by the Mun- 
siff on 12th Julv. 1952. but that decree 
was set aside by the Additional Dis- 
trict Judge, Gauhati, on 24th February; 
1955. The plaintiffs appeal against the 
appellate decree was dismissed by the 
High Court on 3rd December. 1956, 
Thereafter the plaintiff served a fresh 
notice of eviction on Jurmati_ and hav- 
ing had no response she filed the suit 
out of which the present appeal has 
arisen on 10th May, 1957. The reliefs 
claimed were the eviction of the defen- 
dant Jurmati and her two sons, defens 
dants Nos. 2 and 3. from the premises 
in dispute and for the recovery of a sum 
of Rs. 720/- as mesne profits for the 
period Ist January. 1953. until the date 
of the suit, besides Rs, 200.00 respecting 
the price of some demolished houses. 


3. The defendants resisted the 


. suit by denying that the land originally 


belonged to Bilahi Dasya and Sabitri 
Dasya, or that Anisur Rasul had pur- 
chased the land from them. or that Ani- 
sur Rasul had made a gift of the land 
to the plaintiff, They also denied thaf 
the plaintiff had leased out the land to 
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Jurmat?, Te was pleaded that the suit 


of the plaintiff was barred both by. 
limitation and res judicata, 


4, The defendants pleaded fur 
ther that one permanent structure 
standing on the land had been set up 
by Chengaram Singh. the husband | 
defendant No, 1 and the father of the 
other two defendants. though in para- 
graph 7 of the written statement they 
candidly admitted that they had “no 
knowledge how and when the late 
Chengaram came into the land.” How- 
ever, they alleged further in the same 
paragraph that Chengaram was living 
fn the property since before he was 
married to the defendant No. 1, that he 
was then running on the premises “a 
carpentry of his own”. and that the de=- 
fendants Nos. 2 and 3 were born there. 
Chengaram Singh. it was stated. had 
died about 17 years ago and the defen~ 
dants had been continuing in _ possess 
sion of the property since then in their 
capacity as its owners. . 
f 5. The trial Court settled the 
following issues between the parties:— 

(1) Whether the plaintiff has got 
any right and title to the suit land? 

(2) Whether the plaintiff 
sessed the land? a xd 
_ (3) Whether the plaintiffs suit is 
barred UJA, 142 and 144 of the Indian 
Limitation Act? . f 

(4) Whether the suit is barred by 
the principles of res judicata ? A 

(5) To what relief. i£ any, the plain~ 

tiff is entitled? 
By his judgment dated 20th April, 1961. 
the Subordinate Judge decided issues 
Nos, 1 to 3 against the plaintiff while 
issue No. 4 was decided against the de- 
ffendants. In consequence of those fnd- 
ings the suit was dismissed but the 
parties were allowed to bear their own 
costs, 


Subordinate Judge decided the first 
three issues in favour of the plaintiff 
and issue No. 4 was decided by him, as 
before, against the defendants with the 
consequence that the plaintiff’s-suit was 
decreed in the manner prayed for in 
the plaint. It is the defendants who 
have therefore now come up in appeal 
to this Court j 

7. Sri P. Choudhury urged in 
this Court three points ïn support of 
the appeal, They were that the plain~ 
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tiff had failed to prove any valid sift 
by Anisur Rasul in her favour, that 
fn view of the decision in the first Title 
Suit No. 204 of 1951 the plaintiff could not 
legally plead that the defendants were 
her tenants in respect of the property 
fn dispute, the matter being barred bs 
the principles of res judicata, and thai 
at any rate she having failed to prove 
her possession within twelve years be- 
fore the institution of the suit, her suit 
merited dismissal. The second of the 
three points urged on behalf of the ap- 
pellant must be discussed first because 
of its ranking priority. In substance. 
Sri Choudhury submitted that since 
the first appellate Court and the High 
Court had concurrently held in the pre- 
vious suit that the plaintiff had failed 
to establish that she had leased the pro- 
perty in dispute to Jurmati, the defen- 
dant No. 1, it was no longer open to the 
plaintiff to re-asserti that claim. 


Sri S. M, Lahiri, who represented 
the plaintiff-respondent, urged on the 
other hand that the High Court having 
given a distinct finding in its remand 
order dated 28th February, 1966. that 
it was open to the trial Court to exa- 
mine the evidence on the point of al- 
leged tenancy since Section 11 of the 
Code of Civil Procedure did not apply 
in the background of the peculiar facts 
of the case, it was not open to the de- 
fendants-appellanis to contend now that 
the final decision in the first suit ope- 
mates as res judicata, Alternatively. Sri 
Lahiri contended that Section 11 of the 
Code has actually mno applicability in 
the present case, I i both the 
points urged by Sri Lahiri are sound 
and so the submission made by Sri 
Choudhury has to be overruled. 


8. In the first judgment of the 
frial Court, dated 20th April, 1961. it 
bad been unequivocally held while de- 
ciding issue No. 4 that the suit is not . 
barred by res fudicata, However, the 
question of res judicata was reagitated 
by the defendants before the Division 
Bench of the High Court and that matter 
was specifically. dealt with and decided 
by the Bench The relevant part of 
the Bench decision reads: “In the pre- 
sent case we hold that the Munsiff was 
not competent to try the subsequent 
suit and thus the finding of the Munsiff 
on the issue of relationship of landlord 
and tenant between the parties cannot 
be said to be binding on this Court.” 
The High Courf observed further: “In 
our opinfon thus it was open to the 
Court below to examine the evidence on 
this point and come to its own conclu- 
sion as to whether there was relation- 
ship of landlord and tenant between the 
parties and whether the defendants’ 
possession can be said fo be permissive 
or not,” In face of these findings of 


92 Gau. [Prs, 8-11] 


the High Court, which were not chal- 
Jenged before the Supreme Court and 
so have by now assumed finality. it is 
mot open to the defendants to urge that 
the decision given in the first suit that 
the plaintiff had failed to establish 
tenancy operates as res judicata. 


9. Assuming for the moment that 
the matter is still open for debate, I 
have no misgivings that the plea of res 
judicata cannot prevail in the circum- 
stances of the case. It was not denied 
by Sri Choudhury that the jurisdic- 
tional value of the suit out of which the 
present appeal has arisen being Rupees 
8,920/- the Munsiff who tried the Title 
Suit No. 204 of 1951 had no jurisdiction 
to try it, his jurisdiction being limited 
to suits of value not exceeding Rupees 
5,000/-. Therefore Section 11, Civil P. C. 
would not apply in terms for it is speci- 
fically mentioned in that Section that 
the decision in the previous suit J 
operate ag res judicata only if that deci- 
sion had been given by a Court compe~ 
tent to try the subsequent suit. Sri 
Choudhury however urged on the autho- 
rity of the decisions in AIR 1953 SC 33, 
Raj Lakshmi Dasi v. Banamali Sen. and 
AIR 1960 SC 941 (942), Satyadhyan v. 
Smt, Deorajin Debi, that the dispute 
about tenancy is shut out by the gene- 
ral principles of res judicata. 


Sri Lahiri maintained that these 
two decisions of the Supreme Court 
have no relevancy to the facts of the 
case in hand, that in case of suits the 
rule of res judicata is entirely governed 
by Section 11 of the Code. and that 
since the Munsiff who decided the first 
suit was admittedly not competent to 
try the second suit. the plea of res 
judicata is not available to the defen- 
dants. In support of his submissions 
Sri Lahiri placed reliance on the deci- 
sion of the Supreme Court reported in 
AIR 1962 SC 633, Janakirama Iyer V 
Nilakanta Iyer. 


10. The parties’ counsel were not 
at issue on the point that Section 11 of 
the Code is not exhaustive of the gene- 
ral doctrine of res judicata or of the 
circumstances in which a matter may 
be res judicata. Therefore. it can be 
safely assumed that in circumstances 
other than those provided for in this 
Section the principle underlying the 
rule of res judicata may be invoked in 
a proper case without taking recourse to 
Section 11. However the question for 
decision in the present case is whether 
the general principles of res judicata 
can be invoked when the case clearly 
falls within the ambit of Section 11 of 
the Code. I have no doubt that the 
reply to the question posed must be in 
the negative if only because Section 11 
would otherwise become otiose and that 
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would clearly tantamount to an affront] 
to the legislative injunction. 

The principle of res judicata is based 
on the manifest need of giving a finality 
to the judicial decisions. What it means, 
tersely put. is that when once a res is 
judicata. it shall not be adjudged again. 
However, when the legislature has in 
its wisdom adopted the principle of res 
judicata as a part of a statute framed 
by it and has prescribed certain condi- 
tions for its applicability, the Courts 
will have no option but to insist on the 
existence of those conditions before a 
litigant can be permitted to claim that 
@ given res is actually judicata and so 
cannot be re-opened. This is exactly 
what Sri Lehiri claimed. 


11. Section 11 of the Code states, 
shorn of Six Explanations appended to 
it, that no Court shall try any suit or 
issue in which the matter directly and 
substantially in issue has been directly 
and substantially in issue in a former 
suit between the same parties, or be- 
tween parties under whom they or any 
of them claim litigating under the same 
title. in a Court competent to try such 
subsequent suit or the suit in which such 
issue has been subsequently raised, and 


‘has been heard and finally decided by 


such Court. One of the essential condi“ 
tions of the applicability of Section 11, 
it is apparent. is that the Court which 
decided the first suit should be compe- 
tent to try the subsequent suit in which 
the matter already decided is raised. 
Therefore, unless that condition is 
satisfied the benefit of Section 11 can- 
mot be availed of. The matter appears 
to be concluded by the Supreme Court 
decision in the case of Janakiram, 

1962 SC 633 (supra). 


In that case it being not in dispute 
that the parties in the first suit were 
different from those in the second. it 
was conceded that Section 11 of the 
Code did not apply in terms. Neverthe- 
less. it was urged that the decision in 
the first suit was decisive on the gene- 
ral grounds of res judicata. Repelling 
the contention. the Supreme Court held 
that since the parties to the two suits 
are not identical, Section 11 is clearly 
inapplicable and so it would not be per- 
missible to rely upon the general doc- 
trine of res judicata and added that 
since it was “dealing with a suit and the 
only ground on which res judicata can 
be a rule against such a suit can be the 
provisions of Section 11 and no other”. 
On that footing the Supreme Court 
brushed aside the contention that the 
second suit was barred by res judicata. 
Nothing said in the two decisions of the 
Supreme Court relied upon by Sri 
Choudhury militates against the decision 
in Janakiram’s case, 
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It was clearly stated in Satyadhyan’s 
čase, AIR 1960 SC 941 that the principle 
of res judicata is embodied in relation 
to suits in Section 11 of the Code, True, 
it was stated further that even where 
Section 11 does not apply in terms, the 
principle of res judicata is applied by 
the Courts for the purpose of achieving 
finality in litigation. As stated above, 
in the present case the plea of res judi- 
cata is raised in a suit which was filed 
subsequent to another suit in which the 
question of tenancy raised by the plain- 
tiff had been negatived. Therefore, it 
follows that the present case would be 
governed by the statutory provisions 
enacted in Section 11 of the Code and 
not by the general principle of res judi- 
cata. It may be re-emphasised that 
though it is settled beyond controversy 
that the principles of res judicata can 
be applied to cases which do not fall 
within the four corners of Section 11, 
it is equally well settled that where a 
case does fall within its scope, the con- 
ditions laid down therein must be strict- 
ly complied with and that if they are 
not. it is not permissible to hold that 
the matter is res judicata on the gene- 
ral principles as that course would ren~ 
der Section 11 nugatory. 


In other words, Section 11 prescribes 
the conditions under which the decision 
in a suit can be res judicata. and where 
the decision fails to satisfy those condi- 
tions. it cannot be held to be res judi- 
cata on general principles. Hence when 
the prior suit was tried by a Court not 
competent to entertain the second suit, 
its decision cannot operate as res judi- 
cata on general principles. It can bear 
repetition to state that the Munsiff who 
decided the first suit was not competent 
to entertain the second suit out of which 
the present appeal has arisen. As such, 
the decision given in that first suit can- 
not operate. as res judicata in the pre- 
sent suit. I would, therefore. hold in 
agreement with the trial Court that issue 
No. 4 must be decided against the de- 
fendants. 


12. ‘The consequence of the find- 
ing just recorded is that the plaintiff is 
at liberty to contend that she has prov~ 
ed the alleged tenancy between her 
and the defendant No, 1. Therefore, I 
proceed to examine the available data 
to determine if Sri Rahman was justi- 
fied in holding that the plaintiff has 
proved the tenancy pleaded by her. 


13. The plaintiff was examined 
on commission, She deposed that she 
was put in possession of the property 
gifted to her by Anisur Rasul. that one 
Ramswarup was then in possession of 
the gifted property. and that that Ram- 
swarup not only attorned to her but 
paid her rent for a period of 14 years 
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that he remained in possession of the 
property after the gift. She testified 
further that after Ramswarup vacated 
the property she let it out to one Lalua 
who paid rent to her and that it was 
after Lalua that she leased the property. 
to Jurmati on monthly rental of Rs, 20/+ 
which was subsequently raised to Rs. 40. 
Putuli Rasul also affirmed that Jurmatil 
used to pay rent to her and that her 
elder brother Ikram Rasul (now dead] 
used to issue receipts to Jurmati on her 
behalf and occasionally she herself 
would give receipts to Jurmati. The 
averments of Putuli Rasul that Rama 
swarup had attorned to her, that Lalua 
was a tenant after Ramswarup had 
vacated the property. and that last of 
all she had let out the property to Jur« 
mati who used to pay rent to her were 
not challenged in her  cross-examina= 
tion. Therefore, there is no apparent 
reason why Putuli Rasul should not be 
taken at her word. 


P. W., 2 Ganesh Chandra Sen runs @ 
mill since 1932 on land contiguous to 
the property in dispute. He testified 
that Lalua had run a flour mill on the 
land in dispute for nearly 3/4 years and 
that after Lalua had vacated the pro~ 
perty, the defendant Jurmati occupied 
the same. In cross-examination he affirm- 
ed that Jurmati occupied the disputed 
property about 15/16 years ago. Since 
the witness was examined on 14-1l~ 
1960, his last statement would mean that 
Jurmati entered upon the property some~ 
time in 1944-45. This Ganesh Chandra 
Sen is an altogether disinterested per- 
son, besides being a man of status, and 
so his statement. which remained un- 
shaken during the cross-examination. has 
to be taken at face value. P. W. 3 Tajul 
Islam deposed that about 25 years ago 
one Ramswarup was running a liquor 
shop on the land in dispute. His state- 
ment lends corroboration to Putuli 
Rasul’s testimony that Ramswarup was 
in occupation of the property when her 
brother gifted the same to her. It may 
appropriately be mentioned that the 
statement of the witness about the oc- 
cupation of the property by Ramswarup 
remained unchallenged. 


14. Baliram Bharali P. W. 4 is an 
office Assistant in the University. During 
the period 1943-1951 he used to live in 
Tokobari, Gauhati, where the property in 
dispute is situated. The witness depos- 
ed that the property in dispute belongs 
to the plaintiff. that the defendants are 
in occupation of it as tenants under the 
plaintiff against the rent of Rs, 40/- per 
mensem, and that occasionally he used 
to collect rents from the defendants on 
behalf of the plaintiff during the period 
1946-1951. The witness affirmed, while 
explaining what occasion there was for 
him to collect the rent on behalf of the 
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plaintiff. that Ikbal Rasul, a nephew of 


the plaintiff, was his class-mate, that he. 


used to visit the house of the plaintiff 
frequently on that account, and that he 
also worked as a private tutor of a sister 
of Ikbal Rasul. These averments of the 
witness were not challenged in cross- 
examination and as such there is nothing 
unnatural for Putuli Rasul to request the 
witness to collect the rent on her alf 
from the defendants. 


15. Next we have the statement 
of Izazul Rasul, son of Ikram Rasul. a 
deceased brother of the plaintiff. The 
plaintiff, it may be mentioned, is a 
spinster and so she has been living with 
her brothers all along. The witness pro- 
duced the counterfoils Exts, 15 (1) to 
15 (6) which ex-facie show that Jurmati 
had been paying rent in respect of “Toko- 
bari land and houses” for a long time. 
These receipts appertain to the year 1943, 
Izazu Rasul stated on solemn affirma- 
tion that these receipts are_in the hand-~ 
writing of his father, that Jurmati never 
occupied any property at Tokobari be- 
longing to his father, and that these re- 
ceipts show payment of rent by Jurmati 
in respect of house and land at Tokobari, 
The witness stated further that three 
receipts Exts. 15 (4) to 15 (6) bear the 
Signatures of his father and that P. W, 
Baliram Bharali used to collect renf 
from the defendant occasionally on be- 
half of the plaintiff, The plaintiff being 
an unmarried lady it was not abnormal 
that her elder brother Ikaram Rasul 
with whom she was putting up should 
look after her property and issue re~ 
ceipts to the tenants on getting rent from 
the latter. 


16. $-The oral and documentary 
evidence reproduced above is quite de- 
pendable and of considerable value, in 
fact formidable. It gathers corrobora- 
tion. from the certified copies Ex. 8 (1) 
to Ex. 8 (3) from the Assessment Regis- 
ter of the Gauhati Municipal Board 
which show that the property in dispute 
is ownership of Anisur Rasul and that 
Punaram Singh, the defendant No, 3. is 
in possession of the same as a tenant. 

_ Mf. Exts. 9(1) to 9(107) are Muni 
cipal receipis right from 1941-42 to date 
showing the payment of Municipal taxes 
respecting the property in dispute by 
and on behalf of Anisur Rasul, the origi- 
mal owner of the property. The sift .by 
Anisur Rasul is said to have been made 
in favour of the plaintiff sometime in 
1945, but the mutation in favour of the 
plaintiff was effected as late as 3rd of 
December, 1947, vide copy Ex, 6 of the 
relevant order, It appears ‘that since 
Anisur Rasul had died soon after mak= 
ing the giff and there was no natural 
heir of the donor to contest the validity 
of the sift made by him in favour of 
the plaintiff. the latter did not bother 
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much about getting the Jand mutated in 
her name either in the revenue records 
or in the Municipal Registers. However, 
since we have the sworn testimony of 
Putuli Rasul that her brothers and sis« 
ters never claimed the property in dis- 
pute as also the statement of Izazul 
Rasul that the plaintiff had been putting 
up with them and her lands were manag 
ed by her brothers, nothing turns on 
the fact that the property continued to 
be shown in the name of Anisur Rasul 
= the records mentioned even after his 
lemise, 


18. On behalf of the defendants 
we fave the statement of Punaram 
Singh, defendant No. 3. alone apart from 
certain documents placed on the record, 
in support of their defence. In paras 
graph 7 of the written statement the de- 
fendants had candidly admitted that they 

no knowledge how and when 
Chengaram had entered upon the suit 
property. In |] examination-in-chief 
though Punaram Singh happened to Ta 
firm that the property belonged to 
father and that they had inherited e 
property from him, in his cross-examina- 
tion he was frank in admitting that he 
could not detail how his father had go 
the land and that that fact was also nof 
known to his mother, He could nof 
deny that the patta of the land firstly 
stood in the name of Anisur Rasul and 
that now it stands in the name of the 
plaintiff. The defendant No, 1 Jurmati, 
it has to be emphasised, avoided the wit- 
ness box, That circumstance cannot be 
lightly ignored. It is for the reason that 
according to the plaintiff's unequivocal 
ease she had let out the property to Jur- 
mati and not to her husband Chengaram. 
Therefore, it was proper for Jurmati to 
enter the withess box and take the 
Court into confidence about the true 
State of affairs, 


_ Tt will be noticed tha? according fo 
the allegations of the defendants the pre~ 
mises in dispute was in the first instance 
occupied by Jurmati along with her hus- 
band and that the defendants Nos. 2 and 
3 were subsequently born to the couple 
during the course of their residence in 
the same premises. In the context of 
those pleadings it was Jurmati and not 
her son Punaram Singh who knew the 
facts best. It is, therefore, legitimate to 
raise a presumption -that Jurmati has 
deliberately withheld herself from the 
Witness box to avoid some vexing ques- 
tions in. cross-examination. 


19. The defendants pacea i on the 
record the document marked Ex. A which 
shows that the application dated_ 3-4- 
1951 of Punaram Singh for permission 
to construct a house in Tokibari area on 
the Assam Trunk Road was allowed, 
However, a copy of the plan which was 
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sanctioned was mot placed on the record. 
Therefore. it is not possible to determine 
to what property the document Ex, A 
pertains. ‘The defendants also produced 
certain receipts (Ex. B Series) showing 
payment of Municipal taxes. Sri Lahiri 
submitted that taxes which defendants 
paid relate to some thatched houses con- 
structed by them on the land in dispute. 
Sri Lahiri also brought to the notice of 
this Court a large number of receipts 
which had been issued by the Municipal 
Board in favour of Anisur Rasul on pay~ 
ment of taxes respecting the property in 
dispute, Those taxes are much higher 
as compared to taxes entered in the re+ 
ceipts Ex. B series. Therefore. there ap- 
pears to be substance in the contention 
of Sri Lahiri that the defendants pay 
taxes respecting the thatched houses 
constructed by them on the land while 
Anisur Rasul, or someone on his behalf, 
‘have been paying taxes in respect of the 
rest of the property in dispute. There- 
fore the Municipal receipts produced by 
the defendants do not nullify the claim 
of the plaintiff that Municipal taxes had 
been paid by her or her predecessor for 
the property in dispute. 


26. The oral and documentary 
evidence discussed above leaves no room 
for doubt on the point that Jurmati had 
entered upon the property as a tenant 
under the plaintiff and that she had been 
paying rent to the plaintiff for a suffici- 
ently long time. If the defendant Jur- 
mati had entered upon the property as 
a tenant of the plaintiff and had there~ 


after given birth to two sons, who are ` 


defendants Nos, 2 and 3. the letter did 
mot acquire any independent status to 
occupy the property. Their claim that 
ae property belonged to their father and 

t had been inherited by them is palp- 
ably laka. In the result, I affirm the 
finding of the trial Court that Jurmati 
had entered upon the property as a tens 
ant of the plaintiff. - 


21. This takes us to the considera- 
tion of the next point urged by Sri 
Choudhury. namely. that the plaintiff's 
suit is barred by time. contention 
is altogether unsustainable. Section 116 
of the’ Evidence Act states inter alia that 
mo tenant of immovable property, or per- 
son claiming through such tenant. shall. 
‘during the continuance of the tenancy, 
be permitted to deny that the landlord 
of such tenant had, at the beginning of 
the tenancy. a title to such immovable 
property. The Privy Council held in the 
case of Bilas Kunwar v. Desraj° Ranjit 
Singh, AIR 1915 PC 96, that “A tenant 
who has been let into possession cannot 
deny the landlord’s title. however defec- 
tive it may be, so long as he has not 
openly restored possession by surrender 
to his landlord”. This view of the Privy 
Council was cited with approval by the 
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Supreme Court in the case of Veerraju 
v. Venkanna, AIR 1966 SC 629. 


It is obvious that the defendant Jur- 
mati cannot be permitted to deny the 
title of the plaintiff to the property in 

ute because she is proved to have 
entered upon the property in her capa- 
city as a tenant under the plaintiff and 
she has not yet surrendered possession 
to the latter. Therefore the status of 
that defendant is analogous to that of a 
tenant holding over. As such. the suit 
of the plaintiff cannot be said to be bar- 
red by time, 


22. We have the unchallenged 
statement of the plaintiff that Jurmati 
had been paying rent to her for a long 
time after the property had been let out 
to her. Sri Choudhury conceded during 
the course of his reply to the arguments 
of Sri Lehiri that the plaintiff can claim 
estoppel against the defendants if they 
are proved to be tenants, I have held 
above that the defendant No, 1 had en- 
tered upon the property as a tenant of 
the Beet Therefore. the defendant 
No. 1 is estopped from denying the title 
of Po plaintiff and if she cannot deny 
the plaintiffs title, the plea of, limita- 
tion vanishes in the thin air. The de- 
fendants Nos. 2 and 3 can claim no 
better status than their own mother. I 
would therefore hold that the suit is not 
barred by time. The plea of adverse 
possession adopted in the written state- 
ment was not pressed by Sri Choudhury 
in this Court. 


23. Iam now left only to examine 
whether the plaintiff has proved the 
alleged gift by Anisur Rasul in her 
favour. It was not denied that on 3rd 
December, 1947. the name of Anisur 
Rasul was substituted by that of the 
plaintiff in her capacity as a donee from 
him. Sri Choudhury did not contend 
thet Anisur Rasul never meant to make 
a gift of the property in dispute in favour 
of the plaintiff. His contention however 
was that the gift lacked validity inas- 
much as the plaintiff had not been de- 
livered possession by the donor in his 
own lifetime. It was held in the case 
of Kairun Bi v. Mariam Bi, AIR 1960 
Mad 447. that the question whether pos- 
session had been delivered is relevant 
only when an issue is raised between the 
donor or pe claiming under him on 
one side and the donee and those claim- 
ing under him on the other and that a 
stranger cannot invoke the rule that the 
gift is bad because there was no deli- 
very of possession. 


Sri Choudhury did not challenge the 
correctness of the view expressed by 
the Madras High Court. However, he 
tried to make a distinction between the 
facts of the Madras case and the case 
in hand on the basis that in the Madras 


96 Gau. [Prs. 1-4] Sitesh Chandra v, Poziruddin Ahmed (B. Islam JJ 


case the donor and the donee stood by 
the gift, but in our case the donor had 
died when the present dispute between 
the plaintiff and the defendants arose, I 
have not been able to appreciate this 
argument of Sri Choudhury. We have 
the statement of the plaintiff herself, 
which is reinforced by that of her nephew 
Izazul Rasul. that none of the heirs of 
Anisur Rasul had challenged the sift 
made in her favour. Therefore as at 
present, the challenge to the sift has 
come from a stranger, namely. the de- 
fendants, who are in no way connected 
with the family of the donor or that of 
the donee. Therefore, they are not en- 
titled to challenge the validity of the 
gift on the score that the donee had not 
been put into possession of the gifted 
property by the donor. 


24, Assuming that the gift lacks 
validity, the plaintiff in my opinion is 
entitled to seek the eviction of the de- 
fendants on the short ground that the 
defendant No. 1 had been inducted into 
the property as a tenant by the plain- 
tiff herself and until the defendant No, 1 
surrenders the possession to the plain- 
tiff, she is estopped from repudiating the 
plaintiff’s title to the property. Further, 
if we assume for a while that the pro- 
perty was in the ownership of Anisur 
Rasul at the time of his death. then it 
would be inherited by his brothers and 
sisters including the plaintiff as he him- 
self died a bachelor, and there being no 
evidence that the other brothers and 
sisters of plaintiff Putuli Rasul had laid 
claim to the property in dispute, the 
plaintiff can legitimately contend that 
She is the full owner of the property 
after the death of Anisur Rasul, the 
latter’s other heirs having relinquished 
their claim in’ her favour, 


25. In view of the conclusions 


weached above, I hold that this appeal is 
without merit and so I dismiss the same 


with costs, 
Appeal dismissed. 


——————_———— 
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ing of essentials namely. (i) a declara- 
tion of gift by the donor, (ii) an accepta 
ance of the gift. express or implied, by 
or on behalf of the donee, and (iii) delix 
very of possession of the subject of the 
gift by donor to the donee. A certified 
copy of the gift-deed produced from 
custody of the donees raises presump- 
tion only of declaration and acceptance 
but not of the delivery of possession. 

ocd (Para 6) 


J. P. Bhattachariee and S. N. Medhi, 
for Appellant: J. C. Medhi and S. C. Das. 
for Respondents. 


JUDGMENT :— This appeal is dir- 
ected against the judgment and decree 
passed by the Subordinate Judge, Upper 
Assam Districts at Dibrugarh in Title 
Suit No. 5 of 1962, 


2. The plaintiff’s case. briefly. is 
that late Delaluddin Ahmed was the 
owner of 269B. 3K. 9 Lessag of land 
covered by dag No, 8 of N, L, R. Grant 
No, 46 at Moran. On June 1, 1948 
Delaluddin made a gift of 4 bighas of the 
said land to defendants Nos, 19 to 21, 
who accepted the gift and came to pos- 
session. On November 24, 1950. defen- 
dants 19 to 21 sold the aforesaid 4 bighas 
of land (which will hereinafter be called 
‘the suit land’) to the plaintiff by a re- 
gistered sale deed and delivered posses- 
sion, The plaintiff who was a Govern- 
ment servant. had to be away from the 


‘land. Taking advantage of his absence, 


defendant No. 14 began to construct a 
house on the suit land, whereupon. on 
enquiry. the plaintiff came to learn that 
defendant No. 1. who was the son of 
Delaluddin, had sold the suit land to de- 
fendant No. 14. The plaintiff. therefore, 
filed a suit before the Munsiff for dec- 
Jaration of his title and possession of 
the suit land. but the plaint was return- 
ed on the ground that he had no pecu- 
niary jurisdiction to try the suit. The 
plaintiff. therefore, has filed the instant 
suit before the Sub-Judge for declara~ 
tion of his _ title to the suit land, -for 
partition and khas possession and also 
prayed for an injunction, 


g: Oniy defendant No. 1 has filed 
a written statement and contested the 
suit. He has denied the alleged gift by 
his father and has averred that the sale 
of the suit land to the plaintiff was in- 
valid, that the suit was barred by limi-~ 
tation and that it was bad for non-join- 
der of parties. He has denied that there 
had been any delivery of possession of 
the suit land by his father to the alleg~ 
ed donees and has averred that he is in 
continuous possession of the suit land 
Since after His father’s death, He has 
claimed compensatory cost of Rs, 1.000/-. 


4, The learned Assistant District 
Judge has framed the following issuesa 
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“i. Is the suit barred by limitation? 
2.‘Is the suit bad for misjoinder and 
non~joinder of parties? 

3. Whether late Delaluddin Ahmed 
made a gift of the land in suit to 
the defendants Nos. 19 to 21? And 
if so. was it valid in law? 

4. Whether the defendants Nos, 10 
to 21 sold the land in suit and 
delivered possession thereof to the 
plaintiff ? i 

5. Whether the plaintiff ‘became 
owner of the land in suit by the 
above sale and had possession of 
the same as such? 0. 

6. To what reliefs, the plaintiff is ens 
titled ? 

7. Whether the defendants Nos, 4, 5, 
6 and 21 are minors?” 

5. After trial the learned Assis- 
tant District Judge has dismissed the 
suit, He has held that the plaintiff has 
failed to prove delivery of the suit land 
by Delaluddin to the alleged donees, He 
has also held tuat the sale of the suit 
land to the plaintiff was not a valid one 
and that the suit was barred under Arti- 
cle 120 of the Limitation Act and that 
the suit was also bad for non-joinder of 
parties as a number of co-sharers of the 
patta have not been joined to the suit. 
He has further held that the land of 
the alleged gift has not been proved to 
be identical with the suit land, 

6. The most important and basic 
question to be decided in the matter is 
whether the suit land was gifted by; 
Delaluddin to defendants Nos, 19 to 21. 

The alleged donor and the donees 
admittedly were Mahomedans and gov- 
erned by the Mehomedan personal law. 
In order to prove a valid gift under the 
Mahomedan Law, the plaintiff must prove 
the three essentials of a gift, namely, 
(i) a declaration of gift by the donor, 
(ii) an acceptance of the gift. express or 
implied, by or on behalf of the donee, 
and (iii) delivery of possession of the 
pune of the gift by the donor to the 

onee. 


The plaintiff has not examined any 
witness to prove any of the three above 
essentials of a valid gift. He has proved 
a certified copy, Ext. 2, of the gift ex- 
ecuted by Delaluddin in favour of de- 
fendants Nos. 19. 20 and 21. The learn- 
ed Assistant District Judge has found, 
and in my opinion rightly. that this was 
a genuine deed of gift executed by late 
Delaluddin. The plaintiff in his evidence 
has stated that at the time of the pur- 
chase of thé suit land by him, his ven- 
dors could not make over the original 
deed of gift on the ground that it was 
mot traceable. He has. therefore, filed 
a certified copy. Ext. 2. Although the 
plaintiff has not adduced any evidence 
to prove the declaration of the gift by 
Delaluddin and an acceptance thereof by 
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the donees, Ext, 2, coming fram the cus- 
tody of the donees, raises the presump- 
tion that there was a declaration of the 
gift by Delaluddin and that there was 
an acceptance thereof by the donees. 
This presumption has not been rebutted 
by the defendants. 

7. The plaintiff also has not 
adduced any evidence to prove delivery 
of possession of the suit land by the 
donor to the donees, as stated earlier. 


Shri J. P. Bhattacharjee, learned 
counsel appearing for the plaintiff-appel- 
dant, submits that although there is no 
evidence to prove the factum of deli- 
very of possession, there is evidence to 
show that the plaintiff was, and before 
him his vendors were. in possession of 
the land and therefore it must be pre- 
sumed that the possession of the suit 
land by vendors had been preceded by 
delivery of possession, Let us, there- 
fore, examine the evidence on record to 
see whether the plaintiff was, and þe- 
fore him his vendors were, in possession 
of the suit land. (After discussing the 
evidence of Paras 8 to 10 his Lordship con- 
cluded that at no point of time the 
plaintiff was, or his vendors were, in 
possession of the suit land. The judg- 
ment proceeded): It must therefore be 
held that the plaintiff has failed to prove 
delivery of possession of the suit land 
by Delaluddin to defendants Nos, 19-21. 
The learned Assistant District Judge, 
therefore. was right in holding that the 
plaintiff had failed to prove delivery of 
possession by any evidence, This being 
the position it must be held that the 
plaintiff has failed to prove that his 
vendors had acquired title, When he 
has failed to prove his vendors’ title, he 
could not have acquired title himself by 
ihe purchase. even if it was valid. This 
being the position I need not examine 
the other submissions made by Shri J. P. 
Bhattacharjee on the findings of the 
learned Assistant District Judge on the 
questions of sale, limitation, non-joinder 
of parties and identity of the land. 

i. In the result this appeal fails 
and is dismissed with costs. 

Appeal dismissed. 
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Index Note‘— (A) Motor Vehicles 
Act (1939), S. 110-D — Grounds available 
in appeal, 


Brief Note:— (A) Insurer cannot pre- 
fer an appeal on grounds which though 
not available under Section 96 (2) were 
taken before the Claims Tribunal because 
he can defend the action only on grounds 
specified in Section 96 (2), (X-Ref:— 
5. 96 (2)). AIR 1959 SC 1331 and Assam 
LR (1972) Assam & Naga 42, Rel. on. 


(Para 7) 
Cases Referred: Chronological Paras 
Assam LR (1972) Assam & Naga 
42. Rameshwar Hazarika v. Pro- 
mode Kanta Barua 
AIR 1959 SC 1331 = (1960) 1 SCR 
163, British India Genera] Insu- 
rance Co. Ltd. v. Itbar Singh 6 


K. N. Saikia and D. N, Konwar, 
for Appellant; P. G. Baruah and 
J, N. Sarma, for Respondents, 


JUDGMENT :— This appeal under 
Section 110-D of the Motor Vehicles Act 
(hereinafter called ‘the Act’) is directed 
against the award given by the Member, 
Motor Accidents Claims Tribunal (herein~ 
after called ‘the Claims ° Tribunal’) at 
Jorhat in Motor Accidents Claims Case 
No. 104 of 1968. 

2. The claimant, Lakhikanta Raj- 
konwar, filed an application before the 
Claims Tribunal claiming compensation 
for the injury caused to him in an acci- 
dent in which he was hit by lorry No. 
ASJ-3083 belonging to the respondent 
No. 3, Kanta Prasad Singh. The upper end 
of his right thigh bone was fractured 
into four pieces. He had to be under 
treatment in the Christian Mission Hos- 
pital at Jorhat. He alleged that at the 
relevant time he was aged 57 years and 
was working as a Tea Garden Mohurir 
in the Hunwal Tea Company Ltd, and 
was drawing a salary of Rs. 350/- per 
month. He was expected to be in service 
for about 7 months from the date of the 
accident. He incurred expenses of Ru- 
pees 2,500/- for his treatment, He claim- 
ed Rs, 30.000.00 in total. 

3. The appellant, the Premier In 
surance Company Ltd., is the insurer and 
the respondent No. 3. Kanta Prasad 
Singh, is the insured. The insurer was 
also made a party to his application. The 
appellant filed objection, Its material 
pleas were as follows: 

"3. That the claimant sustained the 
alleged injuries as a result of his own 
indecision, fault, negligence or careless- 
ness and not due to any fault or lapses 
on the part of ‘the Vehicle No. ASJ-3083 
or its driver. 

4. That the objector does not admit 
that the claimants monthly salary is 
Rs. 350,00 or thereabout or that he is 
entitled to get the compensation claimed 
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or any portion of it from this answering 
objector, i 

5. That without prejudice to other 


legal defence it is submitted. that the 
compensation demanded is highly exces- 
sive and without any basis.” 

The insured, respondent No. 3, also filed 
an objection. His material pleas also 
may be quoted: 

“2. That the objector does not admit 
that the claimants monthly salary is 
Rs. 350,00 or thereabout or that he is 
entitled to get the compensation claimed 
or any portion of it from the answering 
objector. 

4, That the claimant sustained the 
alleged injuries as a result of his own 
indecision, fault, negligence or careless~ 
ness and not due to any fault or lapses 
on the part of the objector’s vehicle or 
its driver, 

6. That the claim is hightly inflated 
and inadmissible in law and under the. 
facts and circumstances of the case.” 

4, The learned Claims Tribunal 
framed the following issues: 

_ 1. Is there any cause of action for 
the claim? 

2. Is the claim maintainable in law% 

3. Whether the accident was due to 
any fault on the part of the owner of 
the vehicle or whether it was caused by 
contributory negligence on the claimant's 
part? 

4, What was the monthly salary of 
the claimant at the time of the accident 
and the expenses incurred by him for 
treatment? ; 

5. Whether the claimant is entitled 
to any compensation? If so, against which 
of the opposite party and for what 
amounts? : 
_ 6. Whether the compensation claimed. 
is excessive? l 

7. To what relief, if any, are the pafa 
ties entitled?” 

The learned Claims Tribunal, after 
trial, awarded an aggregate sum of Ru=~ 
pees 12.274.45 as compensation and dam~ 
age. It was ordered that as the vehicle 
was insured with the appellant the 
amount of compensation be recoverable 
from the insurer, He held that the claim 
ant sustained injury due to the neglig- 
ence of the driver of the vehicle. 

5. Shri J, N. Sarma, learned coun~ 
sel appearing for the respondent, raised 
a preliminary objection namely, that in 
view of Section 96 (2) of the Act the 
pleas taken by the appellant are not 
available to him and therefore the appeal 
on the same pleas is not competent. 


6. The relevant portion of Section 
96 of the Act may be quoted: 

“96. Duty of insurers to satisfy judg~ 
ments against persons insured in respect 
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of third party risks.— (1) if, after a certi- 
ficate of insurance has been issued under 
sub-section (4) of Section 95 in favour of 
the person by whom a policy has been 
effected, judgment in respect of any such 
liability as is required to be covered by a 
policy under clause (b) of sub-section (1) 
of Section 95 (being a liability covered 
by the terms of the policy) is obtained 
against any person insured by the policy, 
then, notwithstanding that the insurer 
may be entitled to avoid or cancel or 
may have avoided or cancelled the policy 
the insurer shall, subject to the provisions 
of this section, pay to the person en- 
titled to the benefit of the decree any 
sum not exceeding the sum assured pay- 
able thereunder, as if he were judgment- 
debtor, in respect of the liability, together 
with any amount payable in respect of 
interest on that sum by virtue of any 


enactment relating to interest on judg-=— 


ments. 

(2) No sum shall be payable by an 
insurer under sub-section (1) in respect 
of any judgment unless before or after 
the commencement of the proceedings in 
which the judgment is given the insurer 
had notice through the Court of the bring- 
ing of the proceedings, or in respect of 
any judgment so long as execution is 
stayed thereon pending an appeal; and 
an insurer to whom notice of the bring- 
ing of any such proceedings is so given 
shal] be entitled to be made a party 
thereto and to defend the action on any 
of the following grounds, namely— 

(a) that the policy was cancelled by 
mutual consent or by virtue of any pro- 
vision contained therein before the acci- 
dent giving rise to the liability, and that 
either the certificate of -Insurance was 
surrendered to the insurer or that the 
person to whom the certificate was issued 
has made an affidavit stating that the 
certificate has been lost or destroyed, or 
that either before or not later than four- 
teen days after the happening of the acci- 
dent the insurer has commenced proceed- 
ings for cancellation of the certificate 
after compliance with the provisions of 
Section 105; or : 

(b) that there has been a breach of 
a specified condition of the policy, being 
one of the following conditions, namely— 

(i) a condition excluding the use of 
the vehicle— 

(a) for hire or reward, where the 
vehicle is on the date of the contract of 
insurance a vebicle not covered by a 
permit to ply for hire or reward, or 

_(b) for organised racing and speed 
testing. or 

(c) for a purpose not allowed by the 
permit under which the vehicle is used, 
where the vehicle is a public service vehi-« 
cle or goods vehicle, or 

(d) without side-car being attached, 
where the vehicle is a motor cycle; or 
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(ii) a condition excluding driving by 
a named person or persons or by any per- 
son who is not duly licensed, or by any 
person who has been disqualified for 
holding or obtaining qa driving licence 
during the period of disqualification; or 

(iii) a condition excluding liability for 
injury caused or contributed by conditions 
of war, civil war, riot or civil commo- 
tion: or : 

(c) that the policy is void on the 
ground that it was obtained by the non- 
disclosure of a material fact or by a re- 
presentation of fact which was false in 
some material particular. 

(2A) Where any such judgment as is 
referred to in sub-section (1) is obtained 
from a Court in the State of Jammu and 


Kashmir or in a reciprocating territory 


and in the case of foreign judgment is, by 
virtue of the provisions of Section 13 of 
the Code of Civil Procedure, 1908 (V of 
1908), conclusive as to any matter ad- 
judicated upon by it, the insurer (being 
an insurer registered under the Insurance 
Act, 1938. and whether or not he is re- 
gistered under the corresponding law of 
the reciprocating country) shall be liable 
to the person entitled to the benefit of 
the decree in the manner and to the ex- 
tent specified in sub-section (1) as if the 
I aaa were given by a Court in 
ia. 


Provided that no sum shall be pay- 
able by the insured in respect of any 
such judgment utiless, before or after the 
commencement of the proceedings in 
which the judgment is given, the insurer 
had notice through the Court in the reci- 
procating territory concerned of the bring- 
ing of the proceedings and the insurer to 
whom notice is so given is entitled under 
the corresponding Jaw of the reciprocat- 
ing country. to be made a party to the 
proceedings and to defend the action on 
grounds similar to those specified in sub- 
section (2). 
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(6) No insurer to whom the notice 
referred to in sub-section (2) or sub-sec- 
tion (2A) has been given shall be entitled 
to avoid his Hability to any person en- 
titled to the benefit of any such judg- 
ment as is referred to in sub-section (1) 
or sub-section (2A), otherwise than in the 
manner provided for in sub-section (2) or 
fn the corresponding law of the State of 
Jammu and Kashmir or of the reciprocat- 
ing countrv, as the case may be.” 

Sub-sections (2) and (6) of Section 96 
Were exhaustively dealt with and con- 
sidered by the Supreme Court in the case 
of British India Genera] Insurance Co. 
Lid, v. Itbar Singh reported in ATR 1959 
SC 1331; it has been held? 

. “The contention of the appellants is 
that when an insurer becomes a party to 
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an action under sub-section (2), he is enti= 
tled to defend it on all grounds available 
at law including the grounds on which the 
assured himself could have relied for his 
defence and that the only restriction on 
the insurer’s right of defence is that he 
cannot rely on the conditions of the policy 
which sub-section (3) makes as of no 
effect. This is the contention which we 
have to examine in these appeals. 

To start with, it is necessary to re- 
member that apart from the statute an 
insurer has no right to be made a party 
to the action by the injured person against 
the insured causing the injury. Sub-sec< 
tion (2) of Sec, 96 however gives him the 
right to be made a party to the suit and 
to defend it. The right therefore is creat- 


ed by statute and its content necessarily - 


depends on the provisions of the statute. 
The question then really is, what are the 
defences that sub-section (2) makes avail- 
able to an insurer? That clearly is a ques- 
tion of interpretation of the sub-section. 


Now the language of sub-section (2)- 


seems to us to be perfectly plain and to 
admit of no doubt or confusion, It is that 
an insurer to whom the requisite notice 
of the action has been given “shall be en- 
titled to be made a party thereto and to 
defend the action on any of the following 
grounds, namely”, after which comes an 
enumeration of the grounds. It would 
follow that an insurer is entitled to de- 
fend on any of the grounds enumerated 
and no others. If it were not so, then of 
course no grounds need have been enume~ 
rated. When the grounds of defence have 
been specified, they cannot be added to. 
aa X that would be adding words to the 
5 e, 


Sub-section (6) also indicates clearly 
how sub-section (2) should be read, It 
says that no insurer to whom the notice 
of the action has been given shall be 
entitled to avoid his liability under sub- 
section (1) “otherwise than in the manner 
provided for in sub-section (2)”. Now the 
only manner of avoiding liability provid- 
ed for in sub-section (2) is by successfully 
raising any of the defences therein men- 
tioned. It comes then to this that the 


insurer cannot avoid his liability except . 
by establishing such defences. Therefore ` 


sub-section (6) clearly contemplates that 
he cannot take any defence not mentioned 
in sub-section (2). If he could, then he 
would have been in a position to avoid 
his liability in a manner other than that 
provided for in sub-section (2). That is 
prohibited by sub-section (6). 

We therefore think that sub-section 
(2) clearly provides that an insurer made 
a defendant to the action is not entitled 
to pre any defence which is not specified 
in it. 

This Court also in the case of Rames 
was Hazarika v. Promode Kanta Barua, Tes 
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ported in Assam LR (1972) Assam and 
Nag 42, has held: , 

“It is clear that under Section 96 (2) 
of the Act, an insurer can raise only limi+ 
ted defences available under Section 96 
(2) (a). (b) and (c).” 

cA Mr. K, N. Saikia, learned coun- 
sel for the appellant, refers to condition 
No, 2 in the Insurance Policy proved as 
Ext, ‘Ga’, and submits that the insurer 
can take any plea. Condition No, 2 is as 


- follows: 


“2. No admission, offer, promise, or 
payment shall be made by the Insured 
without the written consent of the Com- 
pany which shall be entitled if it so de- 
sires to take over and conduct in the name 
of the Insured the defence or settlement 
of any claim or to prosecute in his name 
for its own benefit any claim for indem- 
nity or damages or otherwise and shall 
have full discretion in the conduct of any 
proceedings or in the settlement of any 
claim and the Insured shall give all such 
information and assistance as the Com- 
pany may require, If the Company shall 
make any payment in settlement of any 
claim and such payment includes any 
amount not covered by this Policy the 
Insured shall repay to the Company the 
amount not so covered.” 

Although condition No, 2 sey out 
above is a provision contained in the 
Policy before the accident giving rise to 
the liability within the meaning of Sec- 
tion 96 (2) (b) condition No, 2 is not at- 
tracted to the present case as no admis- 
sion or offer or promise or payment has 
been made by the insured. In fact, both 
the insurer and the insured took similar 
pleas before the Claims Tribunal and con- 
tested the claimant’s claim on those com- 
mon pleas, That being the position 


the appellant’s plea must be limit- 
ed to sub-section (2) of Section 96 of the 


Act. The appellant, therefore, cannot in 
appeal impugn ‘the decree on the pleas 
which he took before the Claims Tribunal, 
e which pleas were not available to 


8. In the result the preliminary 
objection _ prevails and the appeal is dis- 


missed with costs, 
Appeal dismissed, 
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Index Note:— (A) __ Limitation Act 
(1963), Art. 137 — Applies only to appli- 
cations. seal hi 8 

Brief Note:— (A) The article’ applies 
to any applications, including an applica- 
tion under Section 20 of the Arbitration 
Act, (X-Ref:— (1) Ibid S. 2 (a); (2) Arbi- 


tration Act (1940), S. 20). ATR 1967 SC 
990 and AIR 1969 SC 474, ained. _ 
(Para 8) 


Cases Referred: Chronological Paras 
AIR 1969 SC 474 = (1969) 2 SCR 
232, Mohd. Usman v. Union of 


India 
ATR 1967 SC 990 = (1967) 1 SCR 
303, Wazir Chand v. Union of 
India i i 
R. K. Goswami and D. C, Choudhury, 
for Appellants; B. Das, for Respondent. 


GOSWAMI, C, J.:— This is a firs? 
appeal by the defendants and is directed 
against an order passed by Si R. G 
Bora, Assistant District Judge No. 2, Gau- 
hati, ordering an agreement to be’ filed 
for arbitration under Section 20 of the 
Arbitration Act, 1940 (briefly ‘the rps J 

2. The plaintiff is a registered con- 
tractor of the N. F. Railway and he took 
various contracts for doing miscellaneous 
works at Pandu under the aforesaid Rail~ 
way. In the instant case the plaintiffs 
contract was in connection with the preli« 
minary works of the Brahmaputra Bridge 
construction at Adabari colony. A deed 
of agreement was executed between the 
parties and later: a subsidiary contract 
was also executed adding to the volume 
of the works, The plaintiff completed the 
works and a final bill was submitted. 
The defendant-railway paid the amount 
of the bill in full in December, 1958, The 
plaintiff had however several other bills 
pending in connection with other con~ 
tracts under the Railway, On 27th Janu~ 
ary, 1961, the plaintiff was intimated by 
the Executive Engineer II, Brahmaputra 
Bridge Project, Pandu, that an amount 
of Rs. 21,056/- was paid to him in excess 
of the dues for the works done in con- 
nection with the aforesaid two contracts 
and that it was proposed to withhold the 
payment of other bills to the extent of 
that amount, The plaintiff objected ‘to 
this, but the Railways actually withheld 
the abovesaid amount from the other 
bills of the plaintiff, It is.common ground 
and is apparent from the agreement dated 
30th January, 1958 (Ext. 1) that the con~ 
tractor has agreed for the performance of 
the works in accordance with the Gene- 
ral Conditions of Contract and Standard 
Specifications (1956 Edition) of the Engi- 
neering Department of the North-Eastern 
Railway (briefly ‘the Regulations’), By a 
letter dated 29th January 1961 (Ext, 3) 
the plaintiff requested the Executive En- 
gineer to “reconsider your decision and 
exempt me from any sueh recovery for 
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the reason as stated above”. This letter 
was in reply to the Executive Engineers 
letter dated 27th January. 1961 (Ext. 2). 
By Ext. 4, the plaintiff again on 30th 
January, 1961 reiterated bhis objections 
and requested the Chief Engineer this 
time for a decision. In this letter. he con- 
cluded as follows: 

“If my contentions are not. agreed 
upon an early reply communicating your 


. decision may kindly be given in order to 


enable me to take further action.” 


There was no response from the Rail 
way and the plaintiff, through his lawyer, 
fave a notice under Section 80, C.P.C. to 
the General Manager, N. F, Railway_ at 
Pandu, on 15th March, 1961 (xt, Ka). 
This evoked a reply from the General 
Manager to the plaintiff dated 14th June, 
1961 (Ext. Kha), whereby it was pointed 
out that “the Railway Administration has 
acted according to provisions of the 
agreement, thus no liability attaches to 
it for the deductions made”. Since Ext 
Ka dated 15th March, 1961 referred to 
the previous letters of the plaintiff of 
29th January, 1961 and 30th January, 
1961, the General Manager’s reply dated 
14th June, 1961 can be taken as answer 
to all these letters. The plaintiff again 
on 6th September, 1961 served another 
notice (Ext, Ga) upon the General Mana- 
ger through his advocate requesting “to 
consider the matter and pass orders for 


covery was made in terms of clause 52 
of the General Conditions ‘of Contract 
amended by North Eastern Railway in 
correction slip No, 2.” 

3. Finally the plaintiff on 30th 
March, 1963 made an application to the 
General Manager, North-Eastern Rail- 
way, representing the railway at Mali- 
gaon, Pandu (Ext, Unga) “an application 
demanding reference to arbitration, the 
matter in question. dispute or difference”. 
The plaintiff made another demand for 
reference to arbitration on the same 
terms by Ext, Cha, which bears no date, 
but is now admitted by both sides to have 
been given on 30th September, 1966 and 
received by the defendant on 3rd Octo- 
ber, 1966. The defendant attempted to 
prove by producing a document marked 
‘X that it had replied rejecting the plain- 
tiffs demand, The plaintiff in the above 
background submitted his application 
under Section 20 of the Act in the court 
of the Assistant District Judge. The de- 
fendants resisted the claim by filing a 
written statement denying liability. 
Amongst other points taken, was the 
question of limitation, 

4, Apart from the documentary 
evidence to which we have already made 
reference, the plaintiff examined himself 
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and no other oral evidence was adduced 
by him. The defendants also did not exa- 
mine any witness, 

5. Two issues were framed by the 
court below: : 

(1) Whether the application is barred 
by limitation? 

(2) Whether there is sufficient ground 
for referring the matter for arbitration? 
Both the issues were decided in favour 
of the plaintiff. The court held that the 
application was not barred by limitation 
and that no sufficient cause was shown 
pe ordering for the agreement to be 

ed. 


6. The only question that is can- 
vassed before us on behalf of the appel- 
lants is that of limitation. According to 
the learned counsel Mr. D. C. Choudhury, 
the application under Section 20 of the 
Act is barred under Article 137 of the 
Limitation Act, 1963. It is admitted that 
the New Act applies to this case. But 
Mr. B. Das, the learned counsel for the 
respondent, contends that the application 
is not barred by limitation. He, however, 
candidly admits that the right to apply 
under Section 20 of the Act would arise 
On 14th June, 1961, the date of the reply 
of the General Manager by Ext, Kha, if 
it can be held by that that a decision has 
been communicated by the General Mana- 
ger, under clause 62 of the Regulations. 
According to the learned counsel, no de- 
cision has been notified by the Railway 
în conformity with clause 62. We may, 
therefore, read that clause: 

"All disputes or differences of any 
kind whatever arising out of or in con- 
nection with the Conract. whether dur-~ 
ing the progress of the works or after 
their completion and whether before or 
after the determination of the contract, 
shall be referred by the Contractor to the 
Railway and the Railway shall within a 
reasonable time after their presentation 
make and notify decisions thereon in 
writing. The decision, directions and cer- 
tificates with respect to any matters deci- 
sion of which is specially provided for by 
these conditions, given and made by the 
Railway or by the Engineer on behalf of 
the Railway, which matters are referred 
to hereinafter as Excepted Matters shall 
be final and binding upon the Contractor 
and shall not be set aside or be attempt- 
ed to be set aside on account of any in- 
formality, omission, delay or error in 
proceeding in or about the same or on 
any other ground or for any other rea- 
son and shall be without appeal.” 

We may refer to Clause 63 (1) of the 
Regulations, to which also our attention 
has been drawn by Mr, Das: ee 

“Te the Contractor be dissatisfied with 
the decision of the Railway. on any mat- 
ters in question, dispute or difference on 
any account or as to the withholding by 
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the Railway of any certificate to which 
the Contractor may claim to be entitled 
to or if the Railway fails to make a de- 
cision within a reasonable time then in 
any such case but except in any of the 
Excepted Matters referred to in Clause 
62 of these conditions the Contractor 
shall within 10 days of the receipt of 
the communication of such decision or 
after the expiry of the reasonable time 
as the case may be, demand in writing 
that such matters in question, dispute or 
difference ‘be referred to arbitration. 
Such demand for arbitration shall be 
delivered to the Railway by the Con- 
tractor and shall specify the matters 
which are in question, dispute or differ- 
ence and only such dispute or difference 
of which the demand has been made and 
no other shall be referred to arbitration.” 
OR Mr. Choudhury submits that 
since the plaintiff did not comply with 
clause 63 (1) in making a demand within 
ten days of the receipt of the communi- 
cation of the decision made under clause 
62, he cannot make any application to 
the court under Section 20 of the Act. 
We are not required to consider whether 
clause 63 (1) can be a total bar to the 
institution of the application under Sec- 
tion 20 of the Act, since the matter can 
be disposed of on the question of limita- 
on. 
_ 8. With regard to the question of 
limitation, Mr, Das submits that Article 
137 of the Limitation Act, 1963, which 
corresponds to Article 181 of the previ- 
ous Act, does not apply to an application 
under Section 20 of the Act. In support 
of his submission, he relies upon two de- 
cisions of the Supreme Court reported in 
AIR 1967 SC 990 (Wazir Chand v. Union 
of India) and AIR 1969 SC 474 (Mohd. 
Usman v. Union of India), In the first 
decision (AIR 1967 SC 990), dealing with 
Article 181 of the Limitation Act. 1908, 
the Supreme Court observed as follows: 
“Tf Art. 181 of the Limitation Act only 
governs applications under the Code of 
Civil Procedure for which no period of 
limitation is provided under the Schedule. 
an application under the Arbitration Act, 
1940 not being an application under the 
Code of Civil Procedure, unless there is 
some provision, which by express enact: 
ment or plain intendment to the contrary 
in the Arbitration Act, will not be gov- 
erned by that Article.” 

With regard to the argument ad- 
vanced on the score of Section 37 (1) ol 
the Arbitration Act, the Supreme Couri 
observed : 

“There is no doubt that clause (1) oi 
Section 37 of the Arbitration Act deals 
only with the authority of the arbitrator 
to deal with and decide any dispute re- 
ferred to him: it has no concern witt 
an application made to the Court to file 
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an arbitration agreement and to refer a 
dispute to the arbitrator. After an agree- 
ment is filed in Court and the matter is 
referred to the arbitrator, it is for the 
arbitrator to decide by the application of 
the law contained in the Limitation Act, 
whether the claim is barred. But Sec- 
tion 37 (1) does not confer authority 
upon the Court to reject the application. 
under Section 20 of the Arbitration Act 
because the claim is not made within 
three years from the date on which the 
right to apply arose.” 

In the second decision (AIR 1969 sc 
474), the Supreme Court, following its 
earlier decision in AIR 1967 SC 990, ob- 
served as follows: , 

“In the circumstances, it is not possi= 
ble to construe the implied reference in 
Art, 181 to the Code of Civil Procedure 
as a reference to the Arbitration Act, 1940, 
or to hold that Art. 181 applies to appli- 
eations under that Act.” 


Although Mr. Das has strenuously 
urged that we should accept the ratio 
decidendi of the above two cases of the 
Supreme Court, we are unable to apply 
the same in the present case. The new 
Limitation Act. 1963 added a new clause 
to the definition of “applicant” under 
Section 2 (a) which now includes (i) a 
petitioner: (ii) any person from or through 
whom an applicant derives his right to 
apply: (iii) amy person whose estate is 
represented by the applicant as executor, 
administrator or other representative, A 
new clause 2 (b) was also inserted, which 
provides that “application” includes a 
petition, This was made following the 
recommendations of the Third Report of 
the Law Commission of India, from which 
we may quote the relevant paragraph: 

“Section 2 — Definitions: 

_ 9. We recommend that a new defini- 

tion of the word “application”. so as to 
include any petition, original or other- 
wise, should be added. The object is to 
provide a period of limitation for origi- 
nal petitions and applications under spe- 
cal laws as there is no such provision 
now. Consequential alterations in the defi- 
nition of the word “applicant” should 
also be made.” 

It is, therefore, clear that the legal 
Position has changed after the commence- 
ment of the new Limitation Act and the 
provisions of the Limitation Act will be 
attracted to an application under the 
Special Act, such as the Arbitration Act. 
The matter is no longer in dispute about 
Article 137 applying to any applications. 
An application under Section 20 of the 
Act is also an application within the 
meaning of Section 2 (b) of the Limitation 
Act, 1968 and the ‘applicant’ therein is a 
‘petitioner’ within the meaning of Section - 
2 (a) (i) of the Limitation Act. That being 
the position. Article 137, which is a resi- 
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duary Article, will apply to an application! 
under Section 20 of the Arbitration Act 
and the period will be three years from 
the time the right to apply accrues. 

9. That takes us to the next ques- 
tion as to when the right to apply under 
Section 20 of the Act accrued to the peti- 
tioner in this case. Mr, Das strenuously 
contends that the railway has, at no 
point of time. communicated its decision 
to the reference made by the contractor 
with regard to the admitted dispute or 
difference between the parties in connec~ 
tion with the contract, That being the 
position. he submits that since there was 
failure on the part of the railway to 
make a decision under clause 63 (1), the 
plaintiff was entitled to make an applica- 
tion within a reasonable time under that 
clause. The plaintiff exercised that right 
by addressing to the railway two letters 
dated 30-3-63 (Ext. Unga) and 30-9-1966 
(Ext, Cha) and since there is no response 
from the railway, he submits that the 
right to make an application under Sec~ 
tion 20 of the Act accrued to him only 
on the ultimate failure of the railway to 
comply with his notice dated 30-9-1966. 
Hence the application under Section 20 of 
the Act is not barred under the law. We 
are, however, unable to accept this sub- 
mission. We are clearly of opinion that 
the railway had communicated its deci« 
sion on 14th June, 1961 when the Gene~ 

Manager replied to the various: noti< 
ces in answer to the request of the 
plaintiff for “an early reply communi- 
eating your decision”. (Vide Ext, 4). Since, 
therefore, the decision has been commu~ 
nicated, as we have held, by the letter 
dated 14-6-61, the right to make an appi- 
cation under Section 20 of the Act accru~ 
ed from that time, That being the posi- 
tion, the application under Section 20 of 
the Act filed in Court on 10th April, 
1967 is barred under Art. 137 of the 
Limitation Act, being beyond the period 
of three years. The learned Judge erred 
in law in holding that the application was 
not barred under the law, The applica~ 
tion before the Assistant District Judge, 
therefore, stands dismissed. 


10. The appeal is allowed, Thera 
will, however, be no order as to costs. 
BINDRA, J.*— 11. I agree. 
Appeal allowed, 





AIR 1973 GAUHATI 103 (V 60 C 34) 
BAHARUL ISLAM. J. 


Syed Sadnur Ali, Appellant v. Syeda 
Chandbanu Begum, Respondent. 

M. A. Œ) No. 4 of 1971, D/- 12-I- 
1973. against order of Dist, J.. Gauhati, 
D/-.20-9-1970. 


BQ/BQ/A655/73/SSG/DVC 


104 Gau, [Prs. 1-6] 


Index Note:-— (A) Guardians and 
Wards Act (1890), S. 17 — Appointment 
of guardian — Personal law of minor — 
Importance of, 


Brief Note:-— (A) In view of the 
Mahomedan Law applicable to the par- 
ties on death of the father of the minor 

ildren, their grandfather is the most 
suitable person to be appointed as the 
their persons and pro~ 
perty notwithstanding the fact that 
their grandfather has three wives and a 
number of children. Scope of Section 17 
pointed, oa 6) 

K. Majumdar, for Appellant; S. AL, 
for Respondent, 

JUDGMENT :— This appeal under 
Section 47 of the Guardians and Wards 
Act. is directed against the order dated 
29-9-70 passed by the District Judge, 
Gauhati, in Misc. (Guardianship) Case 
No. 5 of 1969, 


2. The appellant was the peti- 
toner, His case is that his eldest son, 
Syed Mahtab Hussain, died on 28-2-1968 
leaving behind him the petitioner, his 
widow Syeda Chandbanu Begum _ (Res~ 
pondent), two minor children, Syed Nural 
Islam aged about 7 years and Sayeda 
Renu Begum aged about 44 years and five 
brothers and four sisters, Deceased Mah- 
tab Hussain was a teacher of an M. E. 
School and died leaving behind about 
22B. 4K. 17 Lechas of land worth Rupees 
7,300/-, an amount of Rs, 1015.64 paise in 
the Provident Fund Account, an amount 
of Rs, 528.37 paise in the Postal Savings 
Bank account, and an amount of Rupees 
5,000/- in an Insurance Policy. The peti- 
fioner’s case is that after the death of his 
son, his daughter-in-law the respondent. 
has left his home and is living in her 
father’s home with the two minor children. 
He alleges that for the proper mainten~ 
ance and education of the two minor 
children and for proper management of 
their property, the appointment of a 
guardian of the persons and property of 
the two minor children is essential and 
that he is a most suitable person for 
such appointment under the Mahom 
Personal Law. 

3. His application was resisted by 
the respondent on the ground, inter alia, 
that the petitioner has a large number 
of children by a wives, one of whom is 
dead, and that he was not a suitable 
person for the appointment. 

4. The petitioner examined him- 
self and three other witnesses and the 
objector examined herself and four other 
witnesses. The evidence shows that the 
respondent is a young woman of about 
25 years and the petitioner is aged about 
60 years. The petitioner admits that he 
had three wives, one of whom has di 
and that he has a number of children by 
them, P.W. 2—Sayed Farhaj Ali, P.W., 3 


+ 
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—Sayed Fayez Ali, and P.W. 4—Ranjan 
Ali support the petitioner's case and 
prove that the petitioner is a man of 
substance, In cross-examination it ‘was 
suggested to P.W. 2 that the Government 
sanctioned Rs, 5,000/- to the daughter of 
the petitioner on the death of her hus- 
band in an explosion at Garbhanga, and 

that that amount was misappropriated by 
him, which suggestion was denied by the 
petitioner. The petitioner admits that he 
received only Rs. 900/~, 


5. The learned District Judge, 
after consideration of the evidence of 
the witnesses, has rejected the applica- 
tion on two grounds— (i) he has found 
the petitioner not suitable as he mis- 
appropriated the abovementioned amount 
of Rs, 5,000/- granted by the Government 
as compensation, But finding of the 
learned District Judge cannot be sustain- 
ed as it is based on inadmissible evi~ 
dence, namely, receipt of a sum of Ru- 
pees 5,000/-, which is not warranted by 
any record in the case but on hearsay: 
Gi) the other finding on which the learn- 
ed District Judge has based hig order, 
namely, that the petitioner was not a 
suitable person to look after the educa-+ 
tion of the children and the property be- 
longing to them on the ground that he 
married three wives and has a number 
of children, is not sustainable because: 
whether in addition to looking after his 
own children he is able to look after his 
minor grand-children and also to manage 
their property, depends upon his capabi- 
lity. The learned District Judge has not 
found that he is otherwise an unsuitable 
person, 

6. In the appointment of a guard- 
ian the Court is to be satisfied that the 
appointment of the guardian is for the 
welfare of a minor and his person or pro- 
perty, or both, Section 17 of the Act pro- 
vides that in appointing the guardian of 
a minor. the Court shall, subject, to the 
provisions of this Section, be guided by 
what consistently with the personal lay 
of the minor, appears in the circumstan- 
ces to be for the welfare of the minor. 

d if the minor is old enough to form 
an intelligent preference, the Court may 
consider that preference; and that the 
Court shall not appoint or declare any 
person to be a guardian against his will. 

Under the Mahomedan Law the 
mother is entitled to the custody of her 
male ‘child until he has completed the 
age of seven years and of her female 
child, until she has attained puberty. In 
the absence of the father the custody be~ 
longs to the nearest paternal grand- 
father, if he is alive. 

So far as guardianship of the pro- 


ed - perty of a minor is concerned, the father 


and in his absence the executor appoint- 
ed by the father’s will, if there be any, 
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and in his absence the father’s father. is 
the guardian of the property of the 
minor. 

This being the position the petitioner 
is the most suitable person to be ap 
pointed as the guardian of the persons 
and property of the two minor children 
in the instant case, 

T. Mr. Sawkat Ali, learned couns 
sel appearing on behalf of the respon- 
dent, apprehends that if the petitioner is 
appointed the guardian he may misap- 
propriate the property of the minors. But 
this is not possible in view of Section 27 
of the Guardians and Wards Act, which 
safeguards minor’s interest in the pro- 
perty. _ 
Section 29 of the Act imposes cers 


tain restrictions on the transfér of pro- ` 


perty of the minor by the guardian so 
appointed. So Mr. Sawkat Als _ appre: 
hension is without foundation, On the 
contrary if a guardian is appointed for 
the management of the property, he will 
be responsible for maintaining proper ac- 
count of the income of the property. 

8. In the result this appeal is 
allowed, 


The petitioner shall be appointed 
guardian of the persons and property of 
the two minor children. The two minors 
shall be in the custody of their mother 
until the boy attains the age of 7 and 
the gir] attains the age of puberty. At 
that time it will be ascertained whether 
they are or any of them is, agreeable to 
come to the custody of the petitioner; if 
not they will continue to be in the cus- 
tody of the mother, The petitioner will 
have to maintain them and bear expenses 
of their education as far -as practicable 

rom the income of the property belong- 
ing to them. ; 

9. The District Judge will comas 
plete the necessary formalities for the 
appointment, 

10. There will be no order as fo 


costs. 
Appeal aliowed, 
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not create “a disposition of property”, (X- 
Ref:— Mahomedan Law — Gift). 

Brief Note-— (A) Oral evidence to 
prove such a deed is not hit by Section 
91, AIR 1958 SC, 448, Distinguished. 

(Para 6) 
Cases Referred: Chronological Paras 
AIR 1958 SC 448 = 1958 SCR 
1384, Hira Devi v. Official Assig- 
nee of Bombay 
K. P. Sen, for Appellant; Sulaiman, 


for Respondents. oer 
JUDGMENT:— This appeal is di- 
rected against the judgment and decree 
passed by the Assistant District Judge. 
Dhubri in Title Appeal No, 34 of 1966. 
2. _ The plaintiff brought a suit for 
declaration that she was one of the heirs 
of late Noor Mohammad and was entitled 
to share of the property left by her 
father, Defendant No. 1 was the “adopt- 
ed son” and defendant No. 2 was the 
“domestic son-in-law” of late Noor Mo- 
hammad, They filed a written statement. 
Their material plea was that the entire 
property had been gifted to them by late 
Noor Mohammad during his lifetime and 
therefore the plaintiff had nothing to 
inherit from her father, Defendants Nos. 
8 and 4 also filed written statements and 
supported the case of defendants 1 and 2. 


= 3. During trial defendants 1 and 
2 {who will hereinafter be referred to as 
‘the defendants’) and their witnesses stat- 
ed that there wasa deed of gift. The learn- 
ed Munsif dismissed (decreed?) the plain- 
tiffs suit on the ground that the plaintiff 
(defendants?) had failed to produce ‘the 
deed of gift. On appeal by the plaintiff 
(defendants?) the Assistant District Judge 
dismissed the suit and accepted the plea 


of defendants on the ground that al- 
though the plaintiff (defendants?) failed 


to produce the deed of gift, the gift was 
proved by oral evidence. 

_ 4. _ The only point raised before us 
by Shri K, P. Sen, learned counsel appear~ 
ing for the appellant. is that in view of 
Section 91 of the Evidence Act, the oral 
evidence of gift adduced by the defen- 
dants is not admissible. 

_ 5 The material portion of Sec- 
tion 91 of the Evidence Act may be quot« 


“91. When the terms of a contract, 
or of a grant or any other disposition of 
property, have been reduced to the form 
of a document,.............0 no evidence 
shall be given in proof of the terms of 
such contract. grant or other disposition 
of property, or of such matter, except the 
document itself, or secondary evidence of 
its contents in cases in which secondary 
evidence is admissible under the provis 
sions hereinbefore contained.” 

Shri Sen submits that the siff fsa dis- 
Position of property and as according to 
the defendants themselves. the gift was 
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was barred under Section 91 of the Evi- 
dence Act. The point to be decided, 
therefore, is whether the deed of gift 
under the Mahomedan Law creates dis- 
position of property. 

6. Under the Mahomedan Law 
three things are necessary for the crea- 
tion of a gift. They are—(i) a declaration 
of gift by the donor, (ii) an acceptance 
of the gift, express or implied. by or on 
behalf of the donee, and (iii) delivery of 
possession of the subject of the gift by 
the donor to the donee. A deed of gift is 
immaterial for creation of gift under the 
Mahomedan Law. A gift under the Maho- 
medan Law is not valid if the above- 
mentioned three essentials are not ful- 
filled. even if there be a deed of gift or 
even a registered deed of gift. In other 
words even if there be a declaration and 
acceptance of the gift. there will be no 
valid gift under the Mahomedan Law if 
there be no delivery of possession, even 
though there may be a registered deed 
of gift. Therefore, in the instant case, had 
the defendants produced the deed of gift, 
at best it would have proved a declara- 
tion of the gift by the donor and an ac- 
ceptance thereof by the donee: but in 
addition, the defendants would have to 
lead independent oral evidence to prove 
delivery of possession, in order to prove a 
valid sift under the Mahomedan Law. 
That being the legai position a deed of 
gift under the Mahomedan Law does not 
create “a disposition of property” and 
therefore oral evidence led by the defen- 
dants to prove the gift is not hit by Sec- 
tion 91 of the Evidence Act, 

Interpreting Section 91 of the Evi- 
dence Act the Supreme Court in the case 
of Hira Devi v. Official Assignee of Bom- 
bay, reported in AIR 1958 SC 448 has 
held as follows ‘— 

“Section 91 is based on what is 
sometimes described as the ‘best evidence 
rule’. The best evidence about the con- 
tents of a document is the document it- 
self and it is the production of the docu- 
ment that is required by Section 91 in 
proof of its contents, In a sense, the rule 
enunciated by Section 91 can be said to 
be an exclusive rule inasmuch as it ex- 
cludes the admission of oral evidence for 
proving the contents of the document ex- 
cept in cases where secondary evidence 
is allowed to be led under the relevant 
provisions of the Evidence Act. 

What Section 91 prohibits is the 
admission of oral evidence to prove the 
contents of the document. Whether or not 
the terms of a document could be varied 
by proof of an ora] agreement_is a mat- 
ter which is not covered by Section 91 
at all......... 2 . 
Shri Sen takes reliance on this decision. 


U. Jim Myntri v, Franciswell 
created by a deed of gift, oral evidence. 


A. I. Re 


In our view this decision of the Supreme 
Court does not help the appellant. What 
the Supreme Court has held is that if 
the document itself creates a contract or 
a grant or any other disposition of pro- 
perty. then the terms of that contract or 
grant or disposition of property, cannot 
be proved by oral evidence. But in the 
instant case. as we have held above, 
under the Mahomedan Law the contents 
of the document cannot prove a gift under 
the Mahomedan Law. The oral evidence 
led by the defendant is therefore not hit 
by Section 91 of the Evidence Act, 

7e In the result this appeal has 
no substance and is dismissed. But in 
the facts and circumstances of the case 
we leave the parties to bear their own 


costs. 
Appeal dismissed, 
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M.C. PATHAK AND BAHARUL 
ISLAM JJ. 

U. Jim Myntri. Appellant v. Francis 
well and another, Respondents. 

S.A. (H) 62 of 1968, D/- 14-11-1972, 
from decision of B. R. Laso, Presiding Of- 
ficer Dist. Council Court, Shillong D/- 17- 
11-1967. 

Index Note:— (A) Civil P. C. (1908), 
Section 9 — Suit for setting aside the 
dismissal of a Myntri under Section 9 (1) 
of United Khasi and Jaintia Hills Auto- 
nomous District (Appointment and Suc- 
cession of Chiefs and Headmen) Act, if 
maintainable — (X:-Ref. United Khasi and 
Jaintia Hills Autonomous District (Ap- 
pointment and Succession of Chiefs and 
Headmen) Act (1959) Section 9). 

Brief Note:— (A) The Civil Court has 
no jurisdiction to try a suit for setting aside 
the order of dismissal of Myntri under 
Section 9 (1) of United Khasi and Jaintia 
Hills Autonomous District (Appointment 
and Succession of Chiefs and Headmen) 
Act. as there is specific provision under 
S. 9 (2) for appeal to the Executive Com- 
mittee against dismissal of Myntri which 
is included in the term “Headman”. The 
statute is a special Act regarding appoint- 
ment and succession of chiefs and Head- 
men and it gives a finality to the orders 
of the special tribunal created under it. 
There is adequate remedy provided under 
the Act itself which the Civil Court would 
normally do in a suit. The cognizance of 
the instant suit by Civil Court is implied- 
ly barred under Section 9 of the Civil 
P. C. It is only the spirit of the Civil 
P. C. that is applicable in the area in 
question. (Paras 11, 12) 

J. C. Medhi and S. C. Das. for Ap» 
pellant; Advocate General Meghalaya, J. P, 
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Bhattacharjee S. N. Medhi, P. Choudhury 
and S. K. Sen. for Respondents. 

PATHAK, Js— This is an appeal 
from the judgment and decree of the 
Judge, District Council Court, United 
Khasi and Jaintia Hills, Shillong. The 
appeal has been filed by the plaintiff. His 
ease in short is that he was elected as a 
Myntri to the Durbar of the Syiem of 
Mylliem as representative of the Sohtun 
Clan and the tenure was for life. 
That the Myntri is neither a Chief 
nor a Headman, The acting Syiem 
of Mylliem (defendant No. 2) and his 
Durbar dismissed the plaintiff on 2-8-62 
without serving any notice on the plain- 
tiff or giving any opportunity to him to 
be heard and the order was never com- 
municated to the plaintiff. He could 
learn that certain allegations were made 
against him and on those allegations he 
was dismissed though the allegations 
were false. 7 

In the circumstances he filed the suit 
being Title Suit No. 9 of 1966 in the 
court of the Subordinate District Council 
at Shillong. The defendants filed their 
written statement and resisted the claim 
of the plaintiff, The defendants averred 
inter alia that the suit was not maintain- 
able and that the petitioner was removed in 
accordance withthe United Khasi-Jaintia 
Hills Autonomous District (Appointment 
and Succession of Chiefs and Headmen) 
oe 1959, hereinafter referred to as the 
Act. 
we Be On the pleadings of the parties 
12 issues were framed by the learned 
‘trial court. 

3. The learned trial court, how- 
ever, decided issue No. 1 against the 
plaintiff and therefore he dismissed the 
suit for want of jurisdiction, Issue No, & 
ais to the following effect. 

_ i. Whether this Court Has jurisdics 
‘fion to hear this suit? 

4, On appeal the learned Judge, 
District Council Court upheld the order 
of the learned trial court and found that 
the Court had no jurisdiction to enter- 
fain the suit and accordingly the appeal! 
‘was dismissed, Hence this Second Appeal. 

5. The only point that arises for 
consideration. in this case is whether the 
Civil Court has jurisdiction to try, the 
plaintiff's suit. 

6. ‘The admitted position is that 
the plaintiff was a Myntri in the Durbar 
of the Syiem of Mylliem as representative 
of the Sohtun Clan. The defence is that 
the plaintiff was removed under Section 
9 (1) of the United Khasi and Jaintia 
Hills Autonomous District (Appointment 
and Succession of Chiefs and Headmen) 
Act, 1959, Under Section 9 (2) of the 
Act an appeal is provided against an order 
under Section 9 (1) to the Executive com- 
mittee, whose decision shall be final 
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Under Section 2 (i) ‘Headman’ means a 
Myntri, a Sem Raid, a Basan, a Lyngdoh 
Raid, a Matabor, Elector, a Pator, a 
Sangot and a village elder. 

7. Section 3 of the Act reads as 
follows*— 

“Section 3. Elections and Appoint- 
ment of Chiefs and Headmen — Subject to 
the provision of this Act and the Rules 
made thereunder all elections and appoint- 
ments of Chiefs or Headmen shall bein 
accordance with the existing customs pre- 
vailing in the Elaka concerned.” 

8. Section 7 of the Act reads as 
follows:— 

` “Section 7, Confirmation of Headmen 
-— (1) All the appointments of headmen in 
the Elakas specified in Appendices I and 
II shall be confirmed by the Chief and his 
Durbar and the names of such headmen 
shall forthwith be sent by the Chief 
to the Executive Committee. 

(2) If a dispute arises regarding any 
matter relating to or connected with, the 
election. of headmen, the dispute shall be 
referred by the party or parties concern- 
ed to the Chief and his Durbar for deci- 
sion. An appeal against such decision 
shall lie to the Executive Committee 
whose decision shall be final.” 

Section 9 of the Act reads as 
follows:— 

“Section 9— Removal and suspension 
of Headmen — (1) If at any time it appears 
to the Chief and his Durbar that a Head- 
man is functioning in a manner which is 
prejudicial to the interest of the Elaka 
or any part thereof, the Chief and his 
Durbar may suspend or remove him from 
his office. When any of such steps is 
taken by the Chief and his Durbar, the 
Chief shall forthwith report the matter 
to the Executive Committee. 

. (2) An appeal against any order pass- 
ed under sub-section (1) of Section 9 may 
be preferred within 30 days from the date 
on which the order is communicated to 
the party or parties concerned, to the 
Executive Committee whose decision shall 
be final.” 

10. On consideration of the scheme 
of the Act itis found that ‘Headmen’ 
which means a Myntri also is elected and 
his election or appointment is confirmed 
by the Chief and his Durbar. A Myntri 
who is included in the term “Headmen” 
may be suspended or removed from his 
office if at ‘any time it appears to the 
Chief and his Durbar that such Myntri 
is functioning in a manner which is pre- 
judicial to the interest of the Elaka or 
any part thereof. An appeal is provided 
against any order of suspension or remo- 
val of a Myntri, An appeal lies to the 
Executive Committee whose decision shall 
be final under sub-section (2) of Section 


1i. Tt is found that the United 
Khas! and Jaintia Hills Autonomous Dis- 
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trict (Appointment and Succession of 

Chiefs and Headmen) Act, 1959 is a spe+ 
cial Act under which there are provisions 
of election of Headmen, there are provi-+ 
sions for decision, of any dispute arising 
out of election of Headmen, there are 
provisions for suspension or removal of 
Headmen on particular grounds and there 
are provisions for appeal against such 
order of suspension or removal of Head- 
men and it is provided t the decision 
such appeal shall be final, 

Tt is also found that this is a special 
eet i paagoeee! appointment and succession 
of Chiefs and Headmen and the statute 
gives a finality to the orders of the spe- 
cial tribuna] created under it. There fs 
adequate remedy provided under the Act 
itself which the Civil Court would nor- 
mally do in a suit. The cognizance of 








It may also be noted 
that the spirit of the Civil Procedure 
Code is only applicable in the area in 
question. 

12. In the circumstances we hold 
that the Civil Court’s jurisdiction is ex~ 
cluded for trial of the dispute in the ins- 
tant case that is, regarding the dismissal 
of a Myntri under Section 9 (1) of the 
Act. In the result we affirm the judg- 
ment and decree of the learned Judge, 
District Council Court. 

13. The appeal stands dismissed. 
But we make no order as to costs. 

`” B. ISLAM, I~ 14. I agree 
Appeal dismissed, 
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P. K. GOSWAMI C. J. AND M. C. 
Sachindra Nath Sen Gupta, Petitioner 
v. The General Manager, North East 
Frontier Railway, Maligaon and others, 
Respondents. 
go mn Rule No. 524 of 1971, D/- 3-5- 


Index Note- (A) Constitution of 
India, Article 226 — Claim barred under 
Limitation Act — Even so in proper tase, 
in the interest of justice, the court can 
issue writ. AIR 1969 Pumj & Har 441. 
Dissented from; ATR 1964 SC 1006, Ex- 
plained. (Para 4) 

Index Note:— (B), Constitution of 
India, Art, 226 — Petition under — Bar 
of O. 2, R- 2, Civil P. C. may not apply. 
(X-Ref?'— Civil P.C. (1908), O.2, R. 2). 
AIR 1962 SC 1334, Rel, om. @ ara 7) 
Cases Referred: Chronological Paras 
AIR 1969 Punj & Har 441 = 196 

Lab IC 1513 (FB). Jagdish se 
Union of India 4 
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Sachindra Nath v. N, E. F. Railway (Goswami C. J. 


A.L R. 

AIR 1964 SC 600 = (1964) 5 SCR 
683, Motiram D Deka v. North East 
Frontier 


Rly. 

AIR 1964 Sc Toos = (1964) 6 SCR 
261, State of Madhya Pradesh v. 
Bhailal Bhai 

ATR 1962 SC 1334 = 1962 Supp (1) 
SCR 315, Devendra Pratap v. State 
of Uttar Pradesh 


K, C. Bezbarua and B. Choudhuri, for 
Petitioner; A. R. Barooah and M. K. 
Sharma, for Respondents. 


, GOSWAMI, C. J.:— This is an ap- 
plication under Article 226 of the Con- 
stitution of India for an appropriate wri 
directing the respondents to forbear from 
realising certain alleged overpayments 
made to the petitioner and for directing 
them to pay him his salary and other 
emoluments due to him as Assistant Traf- 
fic Superintendent from 26th August, 
1963 to 18th January, 1968, in which post 
he was ordered to be reinstated by the 
order of the High Court affirmed by the 
Supreme Court. In his petition he also 
claimed his pension to be fixed at the rate 
of Rs, 292/- per mensem on the basis of 
the aforesaid reinstatement to service 
and this has since been acceded to by the 
respondents and, therefore, we are not 
concerned with this particular relief 
(Para. 5 of the counter-affidavit of the 
respondents), 

2. Before we deal with the matter, 
we may briefly state the facts. The petis 
tioner was a permanent Railway servant 
holding the post of Assistant Traffic Su- 
perintendent in the North-East Frontier 
Railway. His services were terminated 
with one month’s notice under Rule 148 
of the Indian Railway Establishment 
Code with effect from 2nd December, 
1957. Failing to get redress from the 
railway authorities, the petitioner, after 
the decision of the Supreme Court in 
Motiram Deka’s case (AIR 1964 SC 600} 
disposed of on 5th December, 1963 mova | 
ed a writ application in this Court (Civil 
Rule No. 2 of 1965) challenging the order 
of termination of service. This court al- 
lowed the application on 16th February, 
1967 and the operative part of the order 
may be quoted: 

“We accordingly allow this petition 
make the Rule absolute and direct the 
opposite parties to restore the petitioner 
to office so that his rights, whatever they 
be, may not in any way be prejudiced by 
reason of the order under the abortive 
Rule 148 of the Railway Code. We also 
allow costs of this petition which we as- 
sess at Rs. 100/-.” 

Respondents obtained special leave of the 
Supreme Court in Civil Appeal No. 1839 
(N) of 1967 and also obtained an ex 
parte stay of this court’s above order on 
lst December, 1967, which was made ab- 
Solute on 22nd February 1968 on terms. 
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The Supreme Court dismissed the above 
Civil Appeal on 22nd August, 1969 and 
the stay order was vacated. 

It is, therefore, clear that the order 
or reinstatement passed by the High 
Court has got to be implemented by the 
Respondents and that could be only im~ 
plemented after the Supreme Court 
vacated the stay order on dismissal of 
the appeal on 22nd August, 1969. Indeed, 
the General Manager on 17th January 1970 
reinstated the petitioner, who had mean- 
while retired from his temporary employ- 
ment on 18th January 1968, in the fol- 
lowing terms: 

tIn pursuance of the Supreme Courts 
Judgment delivered on 1-9-69 (should be 
228-69), Shri S. N, Sen Gupta Ex. A. T. 
S./B.P. B. has been treated as having 
been in continuous service upto 18-1-68 
(date of superannuation being on 19-1-68 
F. N.) his termination of service with ef= 
fect from 1-12-57 under Rule 148/149 R. I. 
being ware void and illegal by the 
Supreme C ži 
Even so, on the other hand, far from 
implementing that order, the respondents 
are taking such steps as are calculated to 
nullify the effect of the order of this 
Court, since affirmed by the Supreme 
Court. We are, therefore, not a little 
surprised when the respondents would 
contend before us that the claim of the 
petitioner for salary and allowances on 
the basis of his being in service as As- 
sistant Traffic Superintendent, on reinsa 
tatement, is not tenable in law. The 
learned counsel for the respondents sub- 
mits that the claim is barred by limita~ 
tion as, if a suit were filed by the petix 
tioner for arrears of salary, his claim for 
more than three years would be barred 
under Article 7 of the Limitation Act. 
This submission has to be mentioned only 
to be rejected. There is no question of 
the petitioner filing a suit for his claim 
to arrears of salary when the order of the 
High Court reinstating him in service has 
not yet been complied with by the Res- 
pondents. On the other hand, we feel 
that the action of the railway authorities 
is bordering on contempt although we 
are conscious that the General Manager 
was only acting under direction of the 
Railway Board, It is for this reason that 
we are not considering for taking any ac- 
tion in the matter against the railway 
authorities for not implementing the 
order of this court on dismissal of the 


respondents’ appeal by the Supreme 
Court. 
3. The learned counsel drew our 


attention to a decision of the Supreme 
Court in AIR 1964 SC 1006 (State of 
Madhya Pradesh v. Bhailal Bhai) to sup- 
port his contention that we should reject 
this application on the ground of inordi- 
nate delay by invoking the principles of 
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the Limitation Act. Thefr Lordships’ ob- ” 
servations relied upon by the learned 
counsel, related to what is unreasonable 
delay for an application under Article 226 
of the Constitution. There is no question 
of inordinate delay in this case as the 
petitioner was unable to ask for imple- 
mentation of this court’s order while the 
matter was sub judice in appeal before 
the Supreme Court. 


4, The learned counsel also relied 
upon a Full Bench decision reported in 
AIR 1968 Punj & Har 441 (Jagdish v. 
Union of India), The Full Bench had to 
resolve a conflict of decisions of several 
Division Benches of the Court taking op- 
posite views. While one view was that 
a dismissed employee, on reinstatement, 
could claim arrears of salary in a suit, if 
in time, for the entire period of his fore- 
ed unemployment, the other view was 
that the employee was not entitled to 
claim his salary for more than three 
years two months prior to the institution 
of the suit, The Ful] Bench reached the 
conclusion that, the second view was cor- 
rect. The Full Bench was dealing with a 
case arising out of an application under 
Article 226 of the Constitution and held 
that the same considerations as are applic- 
able to a suit were applicable to that case. 
The Full Bench took this view relying 
upon a decision of the Supreme Court in 
Bhailal Bhai’s case, AIR 1964 SC 1006 
(supra). We are, however, with respect, un- 
able to read in the above decision that the 
Supreme Court has made it an inexorable 
rule that in no case even where justice 
would require it, an application under 
Article 226 of the Constitution cannot be 
entertained beyond the period of limita- 
tion applicable in a suit. On the other 
hand, their Lordships of the Supreme 
Court have used a guarded language to 
the effect that “where the delay is more 
than this period, it will almost always 
be proper for the court to hold that it is 
unreasonable.” We, therefore, feel justi- 
fied in holding that in a proper and ap- 
propriate case where justice demands 
that a writ should issue, the plea of limi- 
tation may not stand in the way. In the 
very decision, their Lordships have agreed 
with the submission “that the provisions 
of the Limitation Act do not as such ap- 
ply to the granting of relief under 
Art. 226”, „It is, therefore. conceivable 
that notwithstanding delay in a case if 
the High Court, having regard to the en- 
tire background, nature and cireumstan- 
ces of a case and to the conduct of par- 
ties in the course of a particular sputa, 
chooses to exercise its jurisdiction in 
favour of issuing a writ under Article 226 
of the Constitution, there is nothing in the 
Limitation Act to bar such exercise of 
power. We are, therefore, clearly of opin- 
ion that considerations on the score of 
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limitation in a suit may have to give way 
to the justice of the case on the writ 
side, when it is demanded, 


5. What is the justice in this case? 
The petitioner was discharged on 2nd 
December, 1957 under Rule 148 of the 
Railway Establishment Code which was 
struck down by the Supreme Court in 
Motiram Deka’s case AIR 1964 Sc 600 
(supra). The petitioner obtained a writ 
from the High Court directing reinstate- 
ment on 16th February 1967, The order 
of the High Court was stayed by the 
Supreme Court on appeal by the respon- 
dents, The appeal was finally dismissed 
and the stay was vacated by the Supreme 
Court on 22nd August 1969, It is, there- 
fore, no fault of the petitioner that he 
could not secure implementation of the 
order of the High Court in time. It is 
in this context, on refusal by the respon- 
dents to fully implement the order of the 
Hish Court, affirmed by the Supreme 
Court, that he had to move the High 
Court under Article 226 for a writ and 
obtained the present Rule on 16th Sep- 
tember 1971. To expect the petitioner in 
the above circumstances to file a civil 
suit for realisation of his salary on the 
basis of the order of reinstatement and to 
invite a successful defence by the respon= 
dents on the ground of limitation would 
be to look for the absurd. The earlier 
application under Article 226 of the 
Constitution against the order of wrong- 
ful termination from 2-12-1957 was made 
On 22nd December, 1964 and the Supreme 
Court in appeal did not consider the de- 
lay as an unsurmountable ground against 
reinstatement, although the respondents 
had urged to that effect. Besides, the 
respondents have paid the petitioner’s ar- 
rear-salary from 2nd December 1957 
the date of termination of service, to 25th 
August, 1963, in May 1970 after dismis- 
sal of the appeal by the Supreme Court. 
They, therefore, voluntarily paid a por- 
tion of what they now describe as a bar- 
red claim, Further, they accepted the 
claim of the petitioner regarding his pen- 
sion at the rate of Rs. 292/- p.m. which 
also goes to show the inconsistent stand of 
the respondents in resisting the present 
claim of the petitioner in this court now, 
It is, therefore, preeminently an appro- 
priate case where the High Cour; should 
exercise its powers under Article 226 of 
the Constitution and quash the impugned 
notice of 29th July 1971 and direct pay- 
ment of the salary and all emoluments 
due to the petitioner. We are clearly of 
opinion that in the entire history and cir- 
cumstances of the case fhe petitioner’s 
application cannot be rejected on the 
ground of unreasonable delay. 


6. The learned counsel also stre- 


- nuously relied upon the order of the 
Railway. Board restricting the payment of 
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arrears to the period of three years 
backwards from the date of the judgment 
of the Supreme Court (Annexure 1 to the 
counter-affidavit), Such a restriction is 
illegal, arbitrary and invalid in face of 
the High Court’s order of reinstatement. 
We should observe, as already noticed, 
that in the appeal before the Supreme 
Court a submission was made on behalf of 
the respondents, who were appellants 
there “that the railway authorities would 
have found lot of difficulty and incon~ 
venience in reinstating employees with- 
out taking into consideration the period 
which had elapsed.” The Supreme 
Court held that the submission was “de- 
void of any merit.” In face of the obser- 
vations of the Supreme Court, with re- 
gard to the case of the identical petitioner, 
it is inexplicable and astounding that the 
Railway Board should have thought it 
fit to pass the order on 29th September 
1970 contained in Annexure 1 to the 
counter-affidavit. 


_% The further argument that the 
claim is barred under Order 2, Rule 2, 
C. P. C. is also wide of the mark. We may 
refer to the decision of the Supreme 
Court in AIR 1962 SC 1334 (Devendra 
Pratap v. State of Uttar Pradesh), where 
the Supreme Court held that bar of 
Order 2. Rule 2 may not apply to a peti~ 
tion under Article 226 of the Constitution. 


8. In the result, the application is 
allowed, The impugned notice dated 29th 
July 1971 is quashed. The respondents 
are directed to pay the petitioner his 
Salary and allowances treating him as be~» 
ing in service as Assistant Traffic Super- 
intendent from the date of termination of 
Service till the date of his retirement 
with all allowances and benefits he is 
entitled toin his employment as such. The 
amount which has been already received 
by the petitioner shall be deducted from 

he actual amount found due. The peti- 
tioner will, however, be not entitled to any 
monetary benefit which was given to him 
for the period of his temporary employ- 
ment in an inferior post under the Rail- 
way. The amount, if any, already drawn 
by him on this account shall also be de~- 
ducted from his total claim, The Rule 
is made absolute on the above terms. The 
petitioner will be entitled to costs, which 
We assess at Rs. 250/. 


PATHAK, J.~ 9. I agree. 
Petition allowed. 
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AIR 1973 GAUHATI 111 (V 60 C 38) 
R.S. BINDRA J. . 
_ The Union of India Defendant Appel- 
lant v. M/s. Rameshwarlall Bhagchand, 
Plaintiff Respondent. 

Second Appeal No. 27 of 1970, D/- 2- 
5-1972. from decision of S. Haqus Asst. 
Dist. J. No. 1, Gauhati, D/- 31-7-1969. 

Index Note:— (A) Contract Act (1872) 
Section 8 — Acceptance by performing 
conditions — Despite the demand for 
balance amount of claim, suit therefor 
will not lie if that demand had been 
made after encashing cheque for smaller 
sum specified to be in full and final set- 
tlement of the claim. 


Brief Note: (A) Section 8 deals with 
acceptance of a proposal by conduct 
while Ss. 7 and 9 contemplate verbal 
or written acceptance. Though acceptance 
has to be notified to the offerer he is 
free to dispense with it since that noti- 
fication is for his benefit. (Para 8) 


From the encashment of a cheque 
without first informing disagreement 
with the condition that the cheque is in 
full and final settlement the plaintiff 
must be assumed in terms of the section 
to have accepted that proposal to settle 
the claim fully and finally with a lesser 
sum. His subsequent demand does not in 
any way alter the position to the detri- 
ment of the defendant. Thus the suit is 
not maintainable. AIR 1966 All 104, Foll. 
AIR 1965 Cal 541 and AIR 1962 Cal 166 
and AIR 1960 Pat 30 and AIR 1963 SC 
250 Dist. ATR 1953 All 745 and AIR 1960 
All 544 Ref, (Paras 6, 11. and 12) 
Cases Referred?! Chronological Paras 
AIR 1966 All 104, Amrit Banspati 

Co, Ltd v. Union of India 5,6,11 
AIR 1965 Cal 541, Shyamnagar Tin 

Factory (P) Ltd. v. Snow White 

Food Product Co, 5, 
AIR 1963 SC 250 = 1963-2 SCR 

168. Kapurchand v, Himayatali- 

khan 5, 10 
AIR 1962 Cal 166 = 65 Cal WN 

Ph Dipchand v. M, Abhechand 

5, 10 


& Co. 
AIR 1960 All 544 = 1960 Al LJ 
152, Sunder Lal v. Ram Krishan 


AIR 1960 Pat 30. Union of India v. 
J. J, Patel & Co. 
ATR 1953 All 745 = 1952 All LJ 

14 Behari Lal v. Radhye Shyam 


5 
P. P. Duara. for Appellant, N. M, Dam 

and D. K. Sen, for Respondent. 
JUDGMENT:— The short though 
somewhat vexing question that arises for 
determination in this second appeal filed 
by the Union of India relates to the in- 
terpretation of Section 8 of the Indian 
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Contract Act. Another — consequential 
question that falls for decision is whether 
the provisions of that section apply to 
the facts of this case. The two courts 
below have concurrently held that Sec-- 
tion 8 is not attracted to the facts of the 
case. 


2. The plaintiffs-respondents M/s 
Rameshwarlall Bhagchand had imported 
210 bags of ground-nuts in 1963 by rail- 
way from Risia to Gauhati and when they 
took delivery of the consignment on 26-7- 
1963 at the latter station, the consign- 
ment was found to be so damaged as not 
to be fit for human consumption. A cer- 
tificate to that effect was issued on 26~ 
8-1963 by the Railway officer concerned 
to the consignees. The dispute about 
compensation having not been immediate- 
ly settled, the consignees- served a notice 
on the Railway Administration claiming 
compensation in the sum of Rs. 2368.25. 
The General Manager, N. F. Railway, 
Pandu, sent on 5-5-1964 a cheque in the 
amount of Rs, 1173.19 to the consignees 
along with a letter stating that the che- 
que was being sent in full and final 
settlement of the claim. The consignees 
cashed the cheque but subsequently com- 
municated to the General Manager, by 
their letter dated 29-7-64, that the che- 
que received satisfied only a part of the 
claim made by them and that consequent- 
ly he (the General Manager) should re- 
open the case and remit the balance sum 
of Rs 1195.06. It was stated further in 
that letter that if the balance amount 
was not paid legal steps should be taken 
to realise the same. The General Mana- 
ger having failed to make payment of the 
balance money claimed by the consignees, 
the latter filed a suit for recovery of Rs. 
1200.00. made up of the balance 
amount of Rs. 1195.06 and Rs. 4.94 by 
way of interest. 


., 3e The defendants resisted the 
suit primarily on the basis that the che- 
que of Rs. 1173.19 having been sent on 
the term that it represented full and final 
settlement of the claim and the plaintiffs 
having cashed the cheque, they were not 


entitled in law to claim any further 
amount. 


4. The trial Court rejected the de- 
fence plea on the ground that there was 
no documentary evidence indicating that 
the plaintiffs had accepted the cheque in 
full and final settlement of the claim 
and that the plaintiffs were actually en- 
titled to the recovery of the balance 
amount claimed by them. The Assistant 
District Judge held in the appeal filed by 
the defendants that the plaintiffs having 
communicated to the General Manager 
immediately after receipt of the cheque 
that the balance sum of Rs. 1195.06 was 
still due to them, they cannot be said +o 


have waived the claim to the amount. 


112 Gau, [Prs. 5-8] 
5. Shri P. P. Duara submitted for 


1963 SC 250. 

6. Section 8 provides that per- 
formance of the conditions of a proposal, 
or the acceptance of any consideration 
for a reciprocal promise which may be 
offered with a proposal, is an acceptance 
of the proposal, According to Section 2 
(a) of the Contract Act when one person 
signifies to another his willingness to ¢ 
or to abstain from doing anything, 

a view to obtaining the assent of that 
other to such act or abstinence, he is said 
to make a proposal; and Clause (b) of 
Section 2 states that when the person to 
whom the proposal is made signifies 
assent thereto, the proposal is said to be 
accepted, A proposal when accepted be- 
comes a promise. Section 2 (f) enacts 
that promises which form the consideration 
or part of the consideration for e 
other are called reciprocal promises. 


It was canvassed by Shri Duara on 
the basis of these statutory provisions 
that since the General Manager had very 
specifically mentioned in the documents 
Exts. 6 and 7, along with which the che- 
que was sent to the plaintiffs, that the 
amount of Rs. 1173.19 was in full and 
final settlement of the claim made, and 
Since the plaintiffs had cashed the che- 
que without first repudiating the term 
imposed by the General Manager that the 
sum of Rs. 1173.19 would liquidate the 
claim, they must be taken to have ac- 
cepted the amount in terms of Section 8 
and that acceptance amounts to accept- 
ance of the proposal made by the General 
Manager, 


The documents with which the che- 
que was sent are each dated 5-5-64. The 
letter Ext. 8 which the plaintiffs subse- 
quently wrote to the General Manager 
claiming the balance amount of Rs, 1195. 
06 is dated 29-7-64 and before that date, 
it was admitted at the bar by Shri Dam, 
the cheque had been cashed by the plain- 
tiffs. It was not disputed by Shri Dam 
that the facts of the case in hand are on 
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al] fours identical with those of Amrit 
Banspati Co. AIR 1966 All 104 (supra) de- 
cided by the Allahabad High Court. The 
High Court observed in that case that 
when an offer is made subject to condi- 
tion, the offeree cannot accept the bene- 
fit under the offer without accepting the 
condition, nor can he take the attitude, “I 
shall accept the benefit but reject the 
condition.” This view has been constan- 
tly taken by the Allahabad High Court 
even prior to the decision in Amrit Bans- 
pati Co’s case. AIR 1966 All 104. 


aad The Patna and Calcutta deci- 
sions relied upon by Shri Dam, undoubt- 
edly, at least prima facie, support the 
view propounded by him. However, a 
close study of the Patna case would bring 
out that it was decided on the basis of 
Section 63 of the Contract Act and that 
no reference at all was made to Section 
8 of the Act. Section 63 enacts that every 
promisee may dispense with or remit, 
wholly or in part, the performance of the 
promise made to him, or may extend the 
time for such performance, or may accep? 
instead of it any satisfaction which he 
thinks fit. This section has, in my opin- 
ion an altogether different import. IE 
gives an option to the promisee to dis- 
pense with or remit the performance of 
the promise made to him, or to accept 
instead of the promise made any satisfac- 
tion which he thinks fit, Illustration (c) 
appended to Section 63 would bring ouf 
its true scope and purport. The Tlustra- 
tion states that if A owes Rs. 5000/- to 
B and C pays to B Rs. 1000/- and B ac- 
cepts that smaller sum in full satisfaction 
of his claim against A, the payment 
would discharge the whole claim. It looks 
obvious that Ss. 63 and 8 operate al~- 
together in different fields. Nor they 
seem to overlap to any extent. 


8. Some English decisions were 
referred to with approval in the Patna 
case relied upon by Shri Dam, I think 
that those cases have no bearing on and 
relevancy to Section 8 of the Act. It is 
mentioned on page 59 of Pollock and 
Mulla’s Commentary on the Indian Con- 
tract Act, 8th Edn., that “nothing like 
the terms of Section 8 occurs in the ori- 
final draft of the Indian Law Commis- 
sioners. nor. so far as known to us. in 
any authoritative statement of English 
Law”, and that the terms of the Section 
“appear to have been taken from the 
draft Civil Code of New York with slight 
verbal alteration.” Tt follows from these 
excerpts that the English law has no pro- 
vision parallel] to Section 8 of the Act 
and as such recourse to English decisions 
for determining the scope of Section 8 may 
not be very apposite. 

Sections 7 to 9 of the Indian Con- 
tract Act describe the various modes in 
which proposal may be accepted, and, if I 
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may say so, Section 8 provides the ac- 
ceptance of a proposal by conduct as 
against other modes of acceptance, such 
as verbal or written communication con-+ 
templated by Sections 7 and 9, There« 
fore. in a way Section 8 provides un- 
doubtedly a unique provision in the 
Indian Contract Act. It embraces a case, 
to cite an instance, of a reward offered 
for the finder of a lost article, If a per- 
son restores the found article to the one 
who offered the reward, without accept- 
ing the latter’s proposal in .any other 
manner, the act or conduct or restoration 
itself is considered sufficient acceptance 
of the proposal to merit the reward. True 
that it is an ordinary rule of law that an 
acceptance of an offer made ought to be 
notified to the person who makes the of= 
fer. But since such notification is re- 
quired for the benefit of the person mak~ 
ing the offer the latter may dispense 
with notice to himself if he deems that 
course to be desirable, If the person 
making the offer to another intimates him 
expressly or impliedly a particular mode 
of acceptance the offeree can adopt that 
mode to conclude a binding bargain. If 
aman writes to another to send him 
certain goods, then the despatch of goods 
wou surely amount to acceptance of the 
offer, 


9. Coming now to the facts of the 


case in hand, the General Manager sent a 


cheque of Rs. 1173.19 on 5th May, 1964, 
to the plaintiffs subject to the condition 
that it was in full and final settlement of 
“the claim, and that he did after receipt of 
‘a letter from the plaintiffs demanding a 
total compensation of Rs. 2368.25. If the 
plaintiffs believed that the amount of the 
- cheque fell short of the sum legally due 
to them, the obvious course for them to 
adopt was to write immediately to the 
Genera] Manager, while retaining the 
. cheque with them, that they would not 
accept the amount of the cheque as fully 
settling their claim, and that if he (the 
General Manager) would not agree with 
` them they would send back the cheque 
to him or cash it in partial satisfaction of 
their claim, The plaintiffs should have 
proceeded to deal with the cheque after 
getting a reply from the General Mana-= 
ger to such a communication. 


However, without taking any such 
step the plaintiffs cashed the cheque and 
. about eleven weeks thereafter wrote to 
the General Manager per Ext. 8 that the 
cheque did not satisfy their claim which 
they fixed at Rs, 2368.25. Section 6 of 
the Act. it may be emphasised, provides 
for revocation of proposals made, If the 
plaintiffs had written to the General 
Manager before encashing the cheque, the 
General Manager might have withdrawn 
the proposal made by him on 5th May, 
1964, By getting the amount of the che- 
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que first an | then writing a letter to the 
General Manager that its amount did not 
Satisfy their clam filly, the plaintiffs 
placed the General Manager in a stage 
where he could not be restored to his 
former position, Pollock and Mulla have 
expressed the opinion at page 65 of their 
treatise that it is generally sound princi- 
ple that what is offered on condition must 
be taken as it is offered, Hence I find 
the view taken by the Allahabad High 
Court more rational as also one corres- 
ponding with the provisions of Section 8. 
The Patna High Court decision is clearly 
distinguishable since it was rested on the 
provisions of Section 63 without adverting 
to Section 8 at all. 


10. The Calcutta decision in the 
case of Shyamnagar Tin Factory, AIR 
1965 Cal 541 is also of no help for identi- 
cal reasons, That case too was decided on 
the strength of Section 63 besides Sec- 
tion 38, but without any reference to Sec- 
tion 8. In paragraph 7 of the report it 
is stated that the “bone of contention 
between the plaintiff and the defendant 
is whether it was a case of accord and 
satisfaction as alleged by the defendant in 
the written statement or whether it was 
purely a case of payment by the defen- 
dant to the plaintiff on a condition as was 
urged by the counsel for the defendant at 
the trial”. Then in paragraph 21 of the 
report it is stated: “In the present case 
the specific defence was accord and satis- 
faction and issues were framed and the 
defendant did not lead any evidence, The 
defendant in the present case failed to 
establish that there was any accord and 
Satisfaction, The contention of the ‘efen- 
dant was that keeping the cheq e by the 
plaintiff amounted to acceptance of the 
money in full discharge because the de- 
fendant had paid the money on condition 
that it was in entire discharge of the debt.” 

It is obvious that the defendant had 
taken the defence only of accord and satis- 
faction which is incorporated in Section 
63 of the Act, but at the trial he wanted 
to change that defence which the High 
Court refused to permit him, Hence the 
case is clearly distinguishable. The other 
Calcutta authority, namely, AIR 1962 Cal 
1166, relied upon by Shri Dam is also dis- 
tinguishable inasmuch as the decision in it 
turned on the provisions of Secti n 63 
without any reference to Section 8. Noth- 
ing stated by the Supreme Court in the 
case of Kapurchand AIR 1963 SC 250 is 
of help to the proposition debated in this 
Court. It was also in fact a case disposed 
Of on the basis of illustration (c) to Sec- 
tion 63 of the Act. 


ii. It can bear repetition to state 
that the cheque along with the documents 
Exts, 6 and 7 was sent to the plaintiffs on 
the conditions already mentioned in reply 
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to the claim for Rs, 2368.25 submitted by 
the plaintiffs, The plaintiffs having en- 
cashed the cheque without first communi- 
eating to the General Manager that they 
did not agree to the proposal_.made by him 
they must be assumed in terms of Sec- 
tion 8 to have accepted his proposal by 
mere acceptance of the consideration of 
Rs. 1173.19. The fact that the plaintiffs 
wrote a letter on 29-7-64, which was after 
the cheque had been encashed, denying 
that the amount had fully settled their 
claim, would not alter the position in any 
manner to the detriment of the defen- 
dants, If the plaintiffs were not out to 
agree to the proposal made by the Gene- 
ral Manager in his communication dated 
5-5-64 they should in fairness, have with< 
held sending the cheque to their bankers 
and communicated their intention to the 
General Manager, As at present, it may 
be legitimately assumed that the cheque 
was encashed on the terms offered by the 
General ‘Manager and that the plaintiffs 
changed their mind after they had realis- 
ed the money of the cheque, The observa- 
tion of the Allahabad High Court in the 
case of Amrit Banspati Co, AIR 1966 All 
104 that the plaintiffs cannot be permitt~ 
ed to take the attitude “I shall accept the 
benefit but reject the condition” clearly 
brings out the significance and true mean= 
ing of Section 8, 


12. In the result, I allow the ap< 
peal and on setting aside the decrees of 
the two Courts below dismiss the suit of 
the plaintiffs, However, I have decided. 
to leave the parties to bear their own 
costs in all the three courts and order ac- 


cordingly, 
Appeal allowed: 





AIR 1973 GAUHATI 114 (V 60 C 39) 
BAHARUL ISLAM, J. 

The Collector of Kamrup, Appellant 
v. Mrs. Parbati Phukan and others, Res- 
pondents, 

F. A. Nos, 97. 98 and 99 of 1965 D/- 
2-5-1972, T decision of D. C, Sangma, 
S J. No, 2, L. A. D. Gauhati, D/- 30-1- 

Index Note:— (A) Land Acquisition 
Act (1894), Section 23 — Market value — 
Principles of assessment —- Evidence and 
proof, 

Brief Note:-— (A) Where the genuine< 
ness of the sale transactions relied upon 
by the claimants is not proved, they can- 
not be relied upon for purposes of valua- 
tion of the acquired lands, (Para 8) 

- Index Note:— (B) Land Acquisition 
Act (1894), Section 23 — Market value — 
Principles of assessment — Gradual rise 
in prices in area under consideration can 
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be taken into account by the Court in des 
termining the amount of compensation. 
Para 9) 
Cases Referred: Chronological Paras 
(1965) F. A, No. 12 of 1965 (Gauhati) 
Kamrup v. Kusum Kumari Barua 7 
AIR 1959 Sc 429 = 1959 Supp (1) ~ 
SCR 404, Special Land Acquisi- 
tion Officer Bangalore v. T. i 
Adinarayan Chetty 7 
“D, Pathak. appearing as Govt. Advo~ 
cate, S. C. Bordoloi and Sulaiman for Re~- 
finery, Amjad Ali in F. A. N. 97 of 1965; S. 
K. Sen in F, A. No, 98 of 1965 and J. N. 
Sarma in F. A. No, 99 of 1965, for Respons 
dents, 

JUDGMENT:—— These three are con- 
nected appeals from a common judgment 
of the Subordinate Judge No, 2, Gauhati, 
and arise out of three references made un- 
der the Land Acquisition Act and the re- 
ference cases were numbered as (1) Mise 
Case No. 2/64, (2) Mise. Case No, 3/64, 
and (3) Misc, Case No, 4/64, 


F, A. No, 97/65 arises out of Mise. 
Case No. 2/64 and it relates to the ac“ 
quisition of 1 bigha of land covered by. 
Dags Nos, 7 and 9 of K, P, Patta No. 2 of 
village No, 2 Madgharia, Mouza Beltola, 
District Kamrup, the claimant being Mrs, 
Parbati Phukan, 


F. A, No, 98/65 arises out of Mise, 
Case No. 3/64 and relates to the acquisi- 
tion of half a bigha of land covered ie 
Dags Nos. 48 and 50 of the said village, the’ 
claimant being Shrimati Sarbeswari Debi.. 


F, A, No, 99/65 arises out of Mise 
Case No, 4/64 and it relates to the acquisi«' 
tion of half a bigha of land covered by. Dags: 
Nos, 48 and 50 of the said village, the; 
claimant being Dharmeswar Sarma, a 


The said lands were acquired by Noti- 
fication No, RLA., 98/59/27 dated ` 8-5-59: 
under Section 4 (1) of the Land Acquisi~ 
tion Act for project No, 1 of the Oil Re~- 
finery at Noonmati, Gauhati and the de« 
claration No, RLA 98/59/29 under Section: 
6 of the Land Acquisition Act was maas 
on 18-5-59. 


2. The Collector gave an award at 
the rate of Rs, 1500/- per bigha on 5-12« 
60, (The Collector’s award in this case; 
has not been proved: but both the parties: 
agree before me that the award was at’ 
the rate of Rs. 1500/- per bigha). 

3. The claimants not being satisfi< 
ed with the award of the Collector, made: 
applications before the Collector for re- 
ference under Section 18 of the Land Ac< 
quisition Act and thus the above-mention~" 
ed three reference cases were registered 
in the Court of the Sub-Judge and the 
three matters were taken up as analogous. 
The claimants examined two witnesses, 
namely, P. W. 1. Dhirendradhar Barua, 
and P. W, 2, Dharmeswar Sarma, and two 
witnesses were examined on behalf of the 
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Collector, They were D. W, 1 Baikuntha 
Nath Barua, who was a Supervising Kan- 
ango of the Land Acquisition Branch, 
Gauhati and D. W, 2 Keshab Chandra Das, 
who was an Office Assistant in the office 
of the Land Acquisition Officer, Gauhati. 
The learned Sub-Judge gave an award at 
the rate of Rs. 7000.00 per bigha. 


4, The Collector being dissatisfied 
with the award of the Sub-Judge, prefer- 
red the instant appeals, In F, A. No. 99/65. 
Dharmeswar Sarma also preferred a cross- 
objection claiming compensation at the 
rate of Rs, 10,000.00 per bigha. 


5. It is submitted on behalf of the 
appellant that the award of Rs. 7,000.00 
per bigha has not been based on any legal 
evidence on record and that the award 
given by the Collector was the proper 
award. : 

6. Section 23 of the Land Acquisi- 
tion Act of 1894 provides, inter alia, as 
ffollows:— OS 

“93 (1) In determining the amount of 
compensation to be awarded for lands ac- 
quired under this Act, the Court shall 
take into consideration— 

firstly, the market value of the land 
at the date of the publication of the noti- 
fication under Section 4, sub-section (1). 


(2) In addition to the market value of 
the land, as above provided. the Court 
shall in every case award a sum of fifteen 
per centum on such market~value, in con- 
sideration of the compulsory nature of the 
acquisition.” : 

The question therefore is whether the 
Jearned Sub-Judge has determined the 
market value of the land acquired in ac- 
cordance with the provisions of Section 23 
of the Land Acquisition Act, 


7. In a recent case’ Collector of 
Kamrup v. Kusum Kumari Barua: F, A. 
No, 12 of 1965, it has been held by this 


"The best method of determination of 
market price of the plots of lands under 
acquisition isto rely on instances of sale of 
the same land or portion thereof near 
about the date of notification under Sec- 
tion 4 (1) of the Act, The next best method 
îs to take into consideration the instances 
of sale of similar lands adjacent to or near 
about the acquired lands shortly before or 
after the notification.” 

The Supreme Court in ATR 1959 SC 429 
has laid down the following guidelines 
for determining the market value of lands 
acquired:— ne 

“The function of the Court in award- 
fng compensation under the Act is to as- 
certain the market value of the land at 
the date of the notification under S, 4. (1) 
and the methods of valuation may be (1) 
opinion of experts (2) the price paid within 
a reasonable time in bona fide transactions 
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of purc..ase of the lands acquired or the 
land» adjacent to the lands acquired and 
sse ing similar advantages and (3) a 
numbcr of years purchase of the actual or 
imn.cdiately prospective profits of the 
lands acquired.” 


8. In the instant cases, the learned 
Sub-Judge has based his award primarily 
on Exts. 1, 2, 4, 5. 3 and 6 (A). í 

Ext. 1is the sale deed dated 24-11-58 
by which claimant Parbati Phukan purchas- 
ed 2K-18L of land of Dag No, 7 and 2K-2L 
of Dag No. 9 of K.P, Patta No.2 of village 
No, 2 Madgharig for Rs. 2000.00. These 
two are the acquired dags and are the 
subject-matter of F. A, No, 97/65. Ext. 1 
is therefore the most important document 
on which-the court must rely, 


Ext. 2 is a sale deed dated 11-9-62 
under which one bigha of land of Fee 
Simple land of village Noonmati was sold 
for Rs, 24200.00. 

Ext. 4 is a sale deed dated 29-6-59 
under which 1B-4K of land of village 
Noonmati has been sold for Rs. 18000.00. 

These two exhibits 2 and 4 relate to 
lands ofa different village, namely, Noon- 
mati which of course is adjacent to the 
village in question, namely, No. 2 Madg- 
haria; but intervened by a road. 

Ext. 5 is a sale deed dated 11-5-59 
under which one bighg of land was sold 
for Rs. 6000.00 of village No. 2 Madgharia. 


Ext. 3 is a sale deed dated 6-12-55 
under which 3K-16-1/3L of land of village 
No, 2 Madgharia was sold for Rs, 3000.00. 
The land of Ext, 5 is covered by Dag No. 
100 and the land of Ext. 3 is covered by 
Dag No. 101 which are adjacent dags and 
both these dags are road-side lands, 


Ext, 6 (A) is an award in connection 
with lands acquired for project 10A vide 
notification dated 6-12-61. The award was 
given in 1963 and the rate was Rs. 12000/- 
per bigha. The land of Ext; 6 (A) 
was acquired 24 years after the 
land had been acquired in the instant 
cases and is at a distance towards south 
west from the acquired dags, which are 
7. 9,48 and 50 and is in a different village 
across the road. Further after the. Re- 
finery started at Noonmati in 1959, prices 
in the neighbouring areas must have 
rapidly risen, The valuation as under 
Ext, 6A if taken into consideration, would 
give a distorted picture of the valuation in 
the instant cases of acquisition. 


The genuineness of, and the bona fide 
of the transactions under, Exts. 2, 3, 4 and 
5 have been challenged. Claimant, Dhar- 
meswar Sarma, (witness No, 2 for the 
claimant) proves these documents, The 
claimants did not attempt to prove the 
genuineness of, and the bona fide of the 
transactions, under these documents. 
Neither the vendors, nor the vendees, nor 
any witness of these deeds were examined. 
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Nor passing of consideration of any of 
these documents was sought to be proved. 
In cross-examination, Dharmeswar says 
that he did not enquire whether Ext. 5 
was a genuine sale deed or created for the 
purpose of higher valuation. He does not 
know the parties to Exts. 2 and 3 nor the 
payment of considerations under these 
eeds, 

No reliance can therefore be placed 
on these documents for the purpose of 
valuation. 


9. Ext, B isa sales statement 
for 1957- and it is dated 1-6-59, It contains 
4 sale deeds; the first one is dated 3-7-57 
covering Dag No, 98 and the price is 
Rs, 2000.00 for one bigha. The second one 
is dated 23-7-57 and relates to Dag No. 98, 
whereof 1 bigha was sold for Rs, 1500/-. 
The third is dated 2-12-57 and relates to 
Dag No. 80 whereof 1 bigha was sold for 
Rs, 2000.00, The 4th one is dated 16-11- 
57 which relates to Dag is 126; 4-B-1K 
whereof was sold for Rs, 3000.00. The lands 
of all these sale deeds are of village No. 2 
Madgharia, The average price of these 
lands comes to Rs. 1300/- per bigha. 


Ext. Cis a sales statement for 1958 and 
it is dated 1-6-59, It refers to 4 sale deeds, 
The 1st one is dated 16-8-58 relating to 
Dag No, 178, I bigha was sold for Rs. 1200/-. 
The second is dated 12-12-58 relating to 
Dags Nos. 7 and 9, 1 bigha was sold for 
Rs. 2000/-. These dags Nos, 7 and 9 are the 
dags involved in F. A, No, 97/65 and there- 
fore most important document as stated 
earlier. The third is dated 12-9-58, relat- 
ing to Dag No, 52: 1 bigha was sold for 
Rs, 1000/-. and the fourth one is dated 25- 
4-58, relating to Dag No, 98: one bigha 
was sold for Rs. 4000/-. 

No evidence has however been led as 
to why the price of 1 bigha of Dag No, 98 
could be so high, ` 

Ext, E is a sale deed dated 3-4-57 
and relates to Dag No, 98: 1 bigha was 
sold for Rs. 2000/-. 

. Ext. F is a sale deed dated 7-6-59 
showing a sale of 3 bighas of land of Fee 
Simple Grant No, 1 of Chunchali for 
Rs, 6000/-. No evidence has been led to 
show the relative position of the village 
Chunchali and therefore no importance 
can be given to this sale deed, Ext, F. 


The sale deeds Exts, 1, D. E, and the 
deeds as per Exts. B & C, are the docu- 
ments relating to the sale of the lands of 
the village of the project in question and 
from the map Ext. A and other evidence, 
it appears that the land of these deeds are 
more or less similar in location to the dags 
acquired, The bona fide character of these 
deeds have not been challenged, It was 
suggested that Exts. B and C were not 
signed by the Collector, But they have 
been prepared and signed by one Sambhu 
Ram Das, S. K.. on 1-6-59. These there- 
fore are the documents which ought to be 
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taken into consideration in preference to 
the sale deeds. Exts, 2, 4, 5, 3 and 6A re- 
ferred to above, 

From the Exts. 1, B, C, D and E, it 
appears that there was a gradual rise of 
prices of the land of the village, The aver- 
age price in 1957 was Rs, 1300/- per bigha; 
that in 1958 Rs. 2050/- per bigha, So the 
rise was at the rate of Rs. 750/- approxi- 
mately per bigha per year, Therefore in 
1959, the price would be about Rs. 2800/- 
per bigha, or in round figure, say Rs, 3000/- 
per bigha. 

10. I therefore modify the award 
of the learned Sub-Judge and award com- 
pensation at the rate of Rs, 3000/- per 
bigha and allow interest (solatium?) at the 
rate of Rs, 15 per cent on the said value 
in consideration of the compulsory nature 
of the acquisition under Section 23 (2) of 
the Land Acquisition Act with interest at 
the rate of 6 per cent on the difference 
between the sum awarded by this Court 
and that awarded by the Collector less on 
the amount already paid to the claimants, 
with effect from 5-12-60 til] the date the 
balance is paid by the Collector to the 
claimants. 


_ iL The appeals are partly allowed 
with the modification indicated above. The 
cross-objection filed by the Respondent in 
F. A. No, 99/65 is dismissed, Parties will 
bear their own costs. 


Appeals partly allowed. 
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Miss L. Rinkimi, Appellant v. Līiansas 
wma, Respondent. 

a A. (S) No. 5 of 1969, D/- 22-12m 


Index Note:— (A) Mizo Custom — In- 
heritance — The youngest son of the head 
of the family would inherit the property 
when the same had been transferred to 
such head by his daughter after purchas- 
ing it in her own name and the head 
treated it as his own. (Paras 6, 7, 8) 

P. Choudhury and A, R. Banerjee, for 
Appellant. N. N. Saikia, for Respondent. 

BAHARUL ISLAM J.:— This appeal 
under R. 3 of the Assam High Court (Juris- 
diction Over District Council Court) Order 
1954, is directed against the order dated 
23-12-68 passed by the Judicial Officer 
District Council Court, Aijal, in Civil Ap- 
peal No. 2 of 1966, j 

2. The facts of the case, briefly, 
are as follows: 

- Respondent Lignsawmg is the youn- 
gest brother of appellant Rinkimi. They 
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are the children of late Rev. Thianga of 
Saronbhhinga Veng. Aijal, (we shall here- 
inbelow designate Liansawma as the plain- 
tiff and his witnesses as P. W.’s and ap- 
pellant Rinkimi as defendant and her wit- 
nesses as D, W’s). The defendant was 
working as an office assistant in the office 
of the Deputy Commissioner, also called 
Superintendent of Lushai Hills (now Mizo- 
ram) at Aijal, She applied for a_ house 
site in her name and house pass No, 187 
dated 27-10-1947 was issued in her name. 
Later on it was replaced by pass No. 209 
of 2-12-47, issued in her name for another 
site which was later extended under a 
fresh pass No, 13 of 18-2-1949, At that 
time Rev. Thianga, who was in Govt. 
service, was Gue to go on retirement, The 
eldest brother of the defendant, Lalhman- 
gaih (P. W. 2) was working in the S. R. P. 
office at Haflong but stayed at Aijal dur- 
ing holidays and the plaintiff Liansawma 
was working in the Assam Regiment, 

At first a kitchen was built on the 
site. At that time all the members of the 
family including the plaintiff and the de- 
fendant and . their sisters and the eldest 
brother were living together. After the 
main house was built the parents also 
joined them and all the members lived in 
the house. During the year 1951-52 the 
house pass was transferred to the name of 
Rev. Thianga, who was the head of the 
family, according to the Mizo customs. 
Though the whole family lived in the 
house for some time under the care of 
their parents, P, W, 2 the eldest son was 
allowed to live in a separate house of his 
own as “In dang” according to the Mizo 
customs, but the other members continued 
to stay in the same house till the death of 
Rev, Thianga on 17-12-56. After his death 
the defendant got the house pass trans- 
ferred to her own name in 1961 without 
the knowledge and consent of the other 
members of the family and in 1965 she 
asked her youngest brother, the plaintiff, 
to leave the house claiming it as her own 
exclusive property. Then on enquiry the 
plaintiff came to know that the defendant 
had got the pass transferred to her name. 
An amicable settlement was attempted but 
without success, The plaintiff then filed a 
case, being Mise, Case No. 62 of 1965, in the 
Subordinate District Council Court at Aijal 
claiming that he being the youngest son, 
was the legal heir of late Rev, Thianga 
and that under the Mizo Customary Laws 
he was entitled to inherit the house, The 
learned Additional Subordinate Dist- 
rict Council Court, after hearing the par- 
ties dismissed the claim of the plaintiff 
by his order dated 30-12-65. The plain~ 
tiff then preferred an appeal before the 
District Council Court and the Judicial 
Officer of the said Court allowed the ap- 
peal. Hence this appeal before us, 

3. Though thisis a second appeal, it 
fs not confined to questions of law only. In 
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an appeal under Rule 3 of the Assam High 
Court (Jurisdiction Over District Council 
Court) Order, 1954, this Court may, and 
in suitable cases do. go into the ques- 
tions of fact. This appeal primarily de- 
pends on an important question of fact, 
namely, who originally acquired the dis- 
puted property and therefore we propose 
to go into evidence in the case as well as 
into questions of law. 


4, In the instant case the plaintiff 
claims that the property in question is a 
family property and under the Mizo Cus- 
tomary Laws it belonged to his father who 
was the head of the family and he being 
the youngest son, is entitled to inherit it: 
while the defendant claims that itis her 
self-acquired property and therefore the 
question of inheritance by the plaintiff 
does not arise at all, 

5. The plaintiff has examined him- 
self and one witness, The material eviden- 
ce of the plaintiff is that the site of the 
house in dispute was applied for in the 
name of his sister Rinkimi as at the rele- 
vant time she was working in the office 
of the Deputy Commissioner, who was the 
authority to issue pass for house site, as it 
was thought convenient for her to pursue 
the application and obtain the pass, But 
he asserts that the property was a family 
property belonging to the father, and that 
the house was constructed by the members 
of the family, 


P. W. 2, Lalhmangaiha, is the eldest 
Son of Rev, Thianga, He is the most im- 
portant witness as he has no personal in- 
terest in the matter and is equally related 
to the two claimants, His evidence is that 
the defendant made the application for the 
site in her name in consultation with him. 
But the members of the family construct- 
ed the house to be not of the defendant 
only but it was built for the family. and 
that he himself contributed Rs. 300.00 to- 
wards the construction of the house, He 
says that the house was treated as the 
father’s house from the beginning and the 
pass originally standing in the name of the 
defendant was transferred to the name of 
their father because it was a family house 
and the pass should stand in the name of 
the eldest male member, He further states 
that when the site was applied for, the 
Deputy Commissioner asked whether a 
lady would be able to build the house and 
the defendant replied that her brothers 
would build the house, 


_ The defendant in her evidence ad- 
mits that at the relevant time she worked 
as Lower Division Assistant in the office 
of the Deputy Commissioner and that she 
applied for the house pass. But she 
says that she made the application 
on her own without consulting the 
other members of the family. She 
claims the house to be her own. 
She also admits that when she applied for 
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the second pass P. W, 2 was at Aijal on 
leave and that along with him she visited 
the site for which pass was granted in her 
name in 1947. She also admits that at the 
time of construction of the house P, W. 2 
was present and that after the house was 
constructed the members of the family 
stayed in the house that the plaintiff, who 
was in service came to Aija] in 1949 and 
she also joined the other members of the 
family and all of them built the main house 
together when her parents also came 
and stayed with them; that after the main 
house was completed P.W, 2 also came 
and stayed together in that house with 
the other members of the family, and that 
she transferred the pass to her father in 
1951-52, but she explains that the pass 
was transferred to the name of her father 
out of respect to the father, She also ad- 
mits that her brothers also helped in the 
construction of the house. 

D. W. 2, Zawngauva, Village Council 
Secretary of Saron Veng, deposes that so 
far as he knew Rinkimi being a Govern- 
ment servant “applied for a house site and 
she was granted, then she built it.” He 
further says that the defendant’s father 
also helped her in building the house, but 
he says that he does not “know definitely 
for whose house the same was built”. The 
evidence of this witness is not helpful. 
What he knows only is that the original 
application was made in the name of the 
defendant, which fact is not controverted 
by the plaintiff, 

D. W. 3 is Pu Tea, Village Council 
President of Saron Chhinga Veng, Aijal. 
His evidence is that Rev, Thianga, during 
his illness before his death, sent for him 
and he was told that Rev. Thianga con- 
sidered this house as his own and declared 
his youngest son (plaintiff) as his legal 
heir according to the Mizo custom. He says 
that at the time of execution of the will 
Rev, Thianga regarded the house as his 
Own exclusive property, 

D. W. 4, Sangliana, Member of Vil- 
lage Council, Saron Veng, Aijal says that 
he cannot definitely say as to who is the 
owner of the house. 

6. The evidence referred to above 
shows that although the application for 
the house pass was made in the name of 
the defendant, the property was treated as 
the family property belonging to the 
father, who was the head of the family. 
We agree with the finding of the learned 
Judicial Officer, District Council Court, 
when the holds: 

“From the statements of the parties 
and from the evidence of the witnesses it 
is clear that the House Pass was originally 
fssued to the name of Respondent Rinkimi, 
It is also clear that the Pass has been 
transferred to the name of their late father 
Rev, Thianga, the head of the family at 
the consent of the family members includ- 
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ing Smt. Rinkimi ......... sbduenbivewssee we 
are of the opinion that as soon as Smt. 
Rinkimi transferred the House Pass to the 
name of her late father at her own con- 
sent. she legally transferred the right of 
ownership to her late father and she has 
been relinquished from the right of owner- 
Ship of the house since then.” 


Relying on the contents of the will (Ext. 
1) executed by Rev, Thianga before his 
death, the learned Judicial Officer, found 
that Rev, Thianga treated the house as 
his own and therefore he included this 
property in his will. He came to the ulti- 
mate finding: “In view of all these facts 
We conclude that the house in dispute was 
the property of late Rev. Thianga, which 
may devolve upon applt, Liansawma as 
an inheritance, and the transfer of the 
pass affected by Respondent Rinkimij to 
er name without the knowledge and con- 
Sent of the legal heir was not tenable in 
law and according te Mizo Custom.” 


__ ,.We have no reason to differ from the 
findings of the learned Judicial Officer 
in this regard and have no hesitation in 
holding that the property belonged to 
ake Thianga who was the head of the 


7. | The next question that arises 
for decision is who will inherit the pro- 
perty. It may be mentioned that the 
House pass was granted on 27-10-47 and 
the last pass (pass No, 13) was granted on 
18-2-1949 and the will in question was 
executed by Rev, Thianga on 8-7-52, There- 
fore the Mizo District (inheritance of Pro- 
perty) Act, 1956 is not applicable to the 
present case. The law applicable to the in- 
Stant case is the customary law prevailing 
at the relevant time. According to the pre- 
vailing Mizo Customary Laws, “The heir 
must be the nearest male relative, the 
first will be the son, and in case of a num- 
ber of sons, the youngest son is the heir”. 
When the father of a family dies, one who 
inherits his property is his son. In case 
he has several song the legal heir shal] be 
the youngest son, whose duty according to 
the Mizo customs is to support his parents 
(vide Hnam Dan or Mizo Customary 
Laws). That this is the customary law has 
been accepted by both the parties. The 
Plaintiff in his evidence has stated that 
according to the Mizo customs he being 
the youngest „son is the legal heir of his 
late father, with certain obligation. to his 
unmarried sisters, D, W, 3, Pu Tea Pre- 
sident of the Village Council of the Veng 
has stated that RY Taea declared his 
youngest son as his legal heir accordin 
to the Mizo customs. The defendant here 
self in her evidence has admitted when 
she deposes: 


“I did not make an objection wh 
father executed the will giving the Toes 
in dispute to Liansawma,. The reason why 
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I did not make an objection was that as 
sister I thought that would naturally fall 
under the care of the legal heir. 

I know that Liansawma is the legal 
heir who is to receive my marriage price 
and also who wil} be the head of our 
family in the place of my late father ac- 
cording to Mizo Custom.” , 

8. We, therefore, agreeing with the 
learned Court below, hold that under the 
Mizo Custom, it is the plaintiff. who is the 
youngest son of Rev. Thianga, who 
inherit the house pass in question, In the 
result this appeal has no substance and is 
dismissed. But as the parties are brother 
and sister, we leave them to bear their 
own costs. 

PATHAK J:— ` 9. =‘: agree, 
Appeal dismissed. 
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Ramesh Chandra Seal, Petitioner v. 
Deputy Commissioner and Collector, Kam- 
rup and others, Respondents. 

Civil Rule No, 817 of 1970, D/- 22- 
112-1972. 

Index Note (A) Constitution of 
India, Art, 226 — Mandamus — New case 
— Compulsory acquisition of land under 
Defence of India Act, 1962 — Interest 
on compensation — Mandamus to arbitra- 
tor to consider claim was refused as peti- 
tioner had failed to claim it before arbi- 
trator — (X Ref: Defence of India Act 
(1962), Section 37). (Para 6) 

Index Note:— (B) Defence of India 
Act (1962), Section 37 — It is well settl- 
ed that a person is entitled to claim in- 
terest in addition to compensation even 
though interest is not provided under the 
law of acquisition. (X-Ref: (i) Civil P. C. 
Section 34; (ii) Land Acquisition Act Sec- 
tion 23). (ATR 1961 SC 908 and AIR 1962 


Assam 20, Rel. on.) (Para 4) 
Cases Referred: Chronological Paras 
AIR 1962 Assam 20 = ILR (1961) 


13 Assam 382, All India Tea & 
Trading Co, v, Sub Divisional Of- 


ficer 3, 6 
ATR 1961 SC 908 = 1961-3 SCR 

676, Satinder Singh v. Umrao 
_ Singh 3 
AIR 1928 PC 287 = 28 Mad LW 
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Co. Ltd. v. New Brunswick Elec- ; 

tric Power Commission 4 
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J. P. Bhattacharjee and S. N. Medhi, 
for Petitioner: D. K. Hazarika, Govt. Ad- 
vocate, for Respondents. 
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GOSWAMI, C. J.— This application 
under Art, 226 of the Constitution of India 
is directed against an award of the Dis- 
trict Judge, Lower Assam Districts, made 
on 3ist August 1970 under the Defence of 
India Act, 1962, hereinafter called ‘the 
Act’, 


2. Briefly the facts are as follows? 
The Government of Assam, by a notifica- 
tion dated 17th March 1964, acquired 
some land of the petitioner measuring 52 
Bighas 1 Katha 7 Lechas, covered by diff- 
erent Dags and Pattas of Rangiya town, 
Mouza-Panduri of District Kamrup. The 
land had earlier been requisitioned under 
Section 29 of the Act, The Collector 
granted compensation to the petitioner at 
the rate of Rs. 3000/- per bigha. The 
petitioner, being aggrieved by the amount 
of compensation determined by the Collec- 
tor, sought for a reference under Sec~ 
37 of the Act. The petitioner states that 
the Collector made undue delay in referr- 
ing the application to the arbitrator, The 
said application was, however, taken up 
by the learned arbitrator for disposal and 
was numbered as Misc. Case No. 2 of 
1969. The learned arbitrator disposed of 
the above case along with two other ap- 
plications and increased the valuation of 
the land to Rs, 10.000/- per bigha in place 
of Rs. 20,000/- per bigha claimed by the 
petitioner, The arbitrator did not howa 
ever grant any interest on the excess 
amount determined by him for the period 
from the date of taking over possession of 
the land till payment of such excess. 
amount, It is, however, admitted that 
the petitioner himself had not claimed any 
interest before the arbitrator, Hence this 
application for a writ of Mandamus di- 
recting the respondents to enhance the 
compensation for the land acquired and to 
grant interest on the excess- amount of 
compensation determined by the arbitra- 
tor from the date of acquisition of the 
land till the date of payment of compen- 
sation, 


3. Mr. J. P, Bhattacharjee, the 
learned counsel for the petitioner, does 
not press the claim for compensation be- 
fore us. He, however. submits that the 
arbitrator failed to exercise his jurisdic- 
tion in not granting the interest which 
the petitioner was entitled to under the 
general law. He frankly submits that 
there is no provision for granting interest 
in the Defence of India Act. but relies 
upon the decision of the Supreme Court 
in AIR 1961 SC 908 (Satinder Singh v. 
Umrao Singh) in support of his submis- 
sion. He also draws our attention to a 
decision of the Assam High Court in ATR 
1962 Assam 20 (All India Tea & Trading 
Co, v. Sub-Divisional Officer), which was 
based on the above decision of the 
Supreme Court, 
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4. The Assam case was out of an 
application under Article 226 of the Cons- 
titution. To the objection raised on be- 
half of the respondents with regard to 
non-maintainability of the application 
under Article 226, the Court observed as 
follows'— 


“The Collector has rejected the pra- 
yer of the petitioner to pay the interest 
on the ground that there is no express 
provision in the Act itself which provides 
for payment of interest, That, in our 
opinion, is an erroneous view of the Act 
which has been taken by the Collector. 
That being so, a mandamus can be issu- 
ed to the Collector to consider the ap- 
plication of the petitioner for payment of 
interest in the light of the observations 
which we have already made, namely, 
that the petitioner has got the right to 
get interest on the amount of compensa- 
tion from the date of his dispossession till 
the date of payment of the compensation 
money.” (Para 7) 


The Assam case was with reference 
to Section 4 (3) of the Assam Land (Requi- 
sition and Acquisition) Act (25 of 1948). 
The Supreme Court’s decision was in con- 
nection with 4 group of seven appeals aris- 
ing from certain land acquisition proceed- 
ings and the law was settled as follows: 


“When a claim for payment of in- 
terest is made by a person whose im- 
movable property has been acquired com- 
pulsorily he is not making claim for 
damages properly or technically so call- 
ed: he is basing his claim on the general 
rule that if he is deprived of his land he 
should be put in possession of compensa- 
tion immediately. if not. in lieu of posses- 
sion taken by compulsory acquisition in- 
terest should be paid to whim on the said 
amount of compensation.” (Para 19) 

The Supreme Court followed the princi- 
ple which has been recognised ever since 
the decision in Birch v. Joy, (1852) 3 HLC 
ae where Viscount Cave, L, C., observ- 


` “this practice rests upon the view 
that the act of taking possession is an im- 
plied agreement to pay interest.” 


The Supreme Court also referred to AIR 
1928 P. C, 287 (Inglewood Pulp and 
Paper Co., Ltd v. New Brunswick Elec- 
tric Power Commission) where the Privy 
Council held as follows 

“Upon the expropriation of land 
under statutory power, whether for 
the purpose of private gain or of good to 
the public at large, the owner is entitled 
to interest upon the principal sum award- 
ed from the date when possession was 
taken. unless the statute clearly shows a 
contrary intention.” 
It also referred to further observation of 
the Privy Council, which may be quoted: 
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“The right to receive the interest 
takes the place of the right to retain pos- 
session and is within the rule.” 

It is, therefore, well settled that 
a person is entitled to claim interest in 
addition to compensation even though in- 
terest is not provided under the Law of 
Acquisition, 

5. The point, therefore, that aris- 
es for consideration is whether, in the ab- 
sence of a claim made by the petitioner 
before the Arbitrator, we will-be justifi- 
ed in issuing a writ of mandamus to the 
Arbitrator to consider the claim of interest 
made for the first time before this Court. 


6. In the Assam case AIR 1962 
Assam 20 (supra) relied upon by the learn- 
ed counsel for the petitioner a claim for 
interest had been made before the Collector 
who rejected the same on a misapprehens-= 
ion of the law, This is not the case here. 
After taking all matters into consideration 
we feel that we will not be justified in 
this case to issue a writ of mandamus to 
the Arbitrator to consider the question of 
interest that may be allowed to the 
Petitioner ‘when he has increased the 
amount of compensation which had been 
awarded by the Collector at the first ins- 
tance. After all. writ of mandamus is not 
as of right and we do not fee] compelled 
by the circumstances of this case to use 
our discretionary power to issue the writ 
prayed for. 

7. In the result, the application 
fails and is dismised. There will, however, 
be no order as to costs. 

BAHARUL ISLAM, J. 8. T 
agree. 

Application dismissed. 
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Sree Mohan Rice & Oi] Mills, Peti+ 
tioner v. Hindustan Motor Ltd. and others, 
Opposite Parties. 

Civi] Revn. Nos. 166 of 1969, and 3 of 
1970. D/- 21-12-72. 

Index Note: (A) Civil P. C., Sees 
tion 151 — Inherent powers — Court can- 
not override express provisions of law. 


Brief Note:— (A) Thus, Court cannot 
determine question of lack of territorial 
jurisdiction which could be decided only 
when a plea is raised in the written state- 
ment. (Para 5) 


In Civil Revn. No. 166 of 69:— J. P. 
Bhattacharjee and S. N. Medhi, for Peti- 
tioner; Mr. S. K. Sen, T. C. Das and 5S. 
S. Sharma, for Opposite Parties. 


In civil Revn. ae 3 of 1970:— Mrs. 
M. Ray and A. Barthakur, for Peti- 
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tioner, J, P, Bhattacharjee S, K,. Sen, P. 
C. Das, P. C, Kataky and S. S. Sharma 
for Opposite Parties. 

ORDER:— These two applications 
under Section 115 of the Code of Civil 
` Procedure, one by the plaintiff and the 
other by. defendant No. 3, arise out o 
the same order dated 13th December, 1969 
passed by the Assistant District Judge, 
Darrang, at Tezpur in Title Suit No, 20 
of 1969. : 

2. The plaintiff filed the aforesaid 
suit for rescission of a contract for pur- 
chase of a vehicle under a hire-purchase 
agreement and for compensation of Rs. 
12,831/-. Defendant No. 3 entered appear- 
ance, but did not file any written state- 
ment; he merely filed an application under 
Section 151 of the Code of Civil Proce- 
dure alleging, inter alia, that his place of 
business was at Calcutta outside the juris- 
diction of the Court and that under the 
terms and condition of the hire-purchase 
agreement the Courts at Calcutta alone, 
and no other court, had jurisdiction to 
try any suit in respect of any claim or 
dispute arising out of the said agreement 
or in any way relating to the same. It 
‘was alleged that the said hire-purchase 
agreement was binding on the parties. The 
plaintiff filed an objection to the afore~ 
said application under Section 151 of the 
Code of Civil, Procedure filed by the de= 
fendant No. 3, contending that the afore« 
said application was not tenable in law. 

3. The only point that arises for 
consideration inthese mattersis whether 
the learned court below had jurisdiction to 
decide the point whether or not he had 
jurisdiction to try the suit on an applica~ 
tion filed under Section 151 of the Code 
of Civil Procedure by the defendants or 
any of them, not raised in any written 
statement filed by them, Section 151 of 
the Code of Civil Procedure merely pre- 
Serves inherent power of the Court to 
make such orders as may be necessary for 
the ends of justice or to prevent abuse of 
the process of the Court. 

It is settled law that Section 151 can- 
not be invoked when there are other pro- 
visions in the Code. Order 5 Rule 5 of 
the Code of Civil Procedure provides that 
the Court shall determine, at the time of 
fissuing the summons, whether it shall be 
for the settlement of issues only or for 
the final disposal of the suit; and the 
summons shall contain a direction accord- 
ingly. From the order dated 26-6-69 of 
the learned. Court below, it appears that 
he ordered issue of summonses to the de- 
fendants for the settlement of issues. 
Order 8 Rule 1 provides that the defen- 
dant may, and, if so required by the 
Court, shall, at or before the first hear- 
ing or within such time as the Court may 
permit, present a written statement of his 
defence, Order 5, Rule 2 provides that 
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every summons shall be accompanied by a 
copy of the plaint or, if so permitted by 
a concise statement. Order 9 Rule 1 pro- 
vides that on the day fixed in the sum- 
mons for the defendant to appear and 
answer, the parties shall be in attendance 
at the Court house in person or by their 
respective pieaders, and the suit shall then 
be heard unless the hearing is adjourned 
toa future day fixed by the Court. O. 10 
Rule 1 provides that at the first hearing 
of the suit the Court shall ascertain from 
each party or his pleader whether he ad- 
mits or denies such allegations of fact as 
are made in the plaint or written state- 
ment (if any) of the opposite party, and 
as are not expressly or by necessary im- 
plication admitted or denied by the party 
against whom they are made, The Court 
Shall record such admission and denials. 
4. It is therefore clear that on re- 
ceipt of summons the defendants may ap- 
pear and admit the claim of the plaintiff 
whereupon the claim should be decreed. 
he does not admit and wants to con- 
test the plaintiff's claim on any plea, he 
is to file a written statement of his ob- 
jection, whereupon issues will be settled. 
The defendant in his written statement 
may also take the plea that the Court has 
No jurisdiction, territorial or pecuniary, 
to try the suit, The Court is then to try 
it as a preliminary issue, If he finds 
that he does not have jurisdiction, then 
he is to return the plaint to the plaintiff. 
Unless a written statement is filed, and 
the allegations made in the plaint or some 
of them are denied, no issue is, or issues, 
are raised, The learned trial Court erred 
fn interpreting Section 21 of the Civil 
Procedure Code as enabling the de- 
fendant to file his preliminary objection 
as to lack of court's jurisdiction, Section 
21 merely provides that if the defendant 
does not raise any objection as to the place 
of suing in the Court of the first instance 
at the earliest possible opportunity and in 
all cases where issues are settled, at or 
before such settlement, he cannot raise 
that plea in the Court of appeal or revi- 
sion, It does not create a forum for rais- 
ing the plea of Court’s lack of jurisdic- 
tion by the defendant, Unless a written 
statement is filed no issue can be raised 
and no evidence can be gone into. 

O5 In the instant case, therefore, 
the entertainment of the application 
under Section 151 filed by defendant No. 3 
raising the plea of lack of territorial juris- 
diction of the Court was without jurisdic- 
tien, In the result the impugned order 
of the learned trial court is quashed. The 
Jearned trial court will direct the defen- 
dants to file written statement if they so 
choose, If they, or any of them, do so, and 
take the plea of Court’s lack of jurisdic- 
tion, a preliminary issue can be framed 
and tried, and then dispose of the matter 
in accordance with law. 
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6. In the result the two revision 
applications are allowed and the rules are 
made absolute. As both the parties were 
aggrieved by the order of the trial court 
and both have come on revision they shall 
bear their own costs. 

Revision allowed.. 


AIR 1973 GAUHATI 122 (V 60 C 43) 
P. K. GOSWAMI C. J. AND BAHARUL 
ISLAM, J. 


M/s. Dehg Assam Tea Co, (P) Ltd 
Petitioner v. M. M, Rahman and others, 
Respondents. 


Civil Rule No, 484 of 1972 D/- 18-12- 
972, i F 


Index Note'— (A) Requisitioning and 
Acquisition of Immovable Property Act, 
(1952), Section 8 (1) (b) — Compensation 
— Appointment of arbitrator under this 
section is valid in respect of property al- 
ready requisitioned under the Defence of 
India Act. 1962 (X-Ref:— Section 25). __ 

(Para 3) 

Brief Note:— (A) The Defence of India 
Act ceased to be in force with effect from 
10-1-1968 and by virtue of Section 25 as 
amended in 1968 the property requisition- 
ed under the D, I. Act is deemed to 
done under the Requisitioning Act. 

(Para 3) 

P. Choudhuri, B.K, Dasand K, R. 
Pathak, for Petitioner, 


GOSWAMI, C. Ja—- This application 
under Art, 226 of the Constitution of India 
is directed against an order of the Dis- 
trict Judge, Jorhat, who was appointed 
Arbitrator under Clause (b) of sub-section 
(1) of Section 8 of the Requisitioning and 
Acquisition of Immovable Property Act, 
1952 as amended in 1970, hereinafter re- 
ferred to as “the R.A.P. Act.” 

2. The notification was made by 
the State Government on 30-3-71 appoint- 
ing the Arbitrator. The claimant is the 
petitioner in this case, namely M/s, Deha 
Assam Tea Co. (P) Ltd. A preliminary 
objection was raised by the learned Gov- 
ernment Pleader before the Arbitrator 
that he had no jurisdiction to proceed in 
the matter in view of the fact that the 
property had been earlier requisitioned 
under the provisions of the Defence of 
India Act and, therefore, the appointment 
of the Arbitrator under the R.A.P, Act 
was void under the law, Some other issues 
were also framed including limitation and 
Tes judicata, The learned Judge took the 
first four issues in a preliminary hearing 
and decided against the petitioner holding 
that reference to him was incompetent as 
it has not been made under the provisions 
of the Defence of India Act, 
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3. No one appears to oppose this 
application. We have, therefore, heard 
only Mr. P, Choudhuri, the learned Coun- 
sel for the petitioner, who was fair enough 
to take us through all the material papers 
in the original records. The first question 
that falls for decision is whether the Arbi- 
trator was correct in holding that the re- 
ference as made is incompetent under the 
law as it has not been made in exercise 
of the powers under the Defence of India 
Act. It is clear that the Defence of India 
Act ceased to be in force with effect from 
10-1-68. The Requisitioning and Acquisi- 
tion of Immovable Property (Amendment) 
Act, 1968 (Act XXXI of 1968) received the 
assent of the President of India on 9-8-68 
and was published in the Gazette of India 
Extraordinary on 12-8-68. By this am- 
endment, amongst other sections, a new 
Section 25 was inserted in the old Act. 
That section may be quoted: 

25. (1) Notwithstanding anything 
contained in this Act, any immovable pro- 
perty requisitioned by the Central Gov- 
ernment or by any officer or authority to 
whom powers in this behalf have been de- 
legated by that Government under the 
Defence of India Act, 1962, and the rules 
made thereunder (including any immov: 
able property deemed to have been re« 
quisitioned under the said Act) which has 
not been released from such requisition 
before the 10th January, 1968, shall, as 
from that date, be deemed to have been 
requisitioned by the competent authority 
under the provisions of this Act for the 
purpose for which such property was held 
immediately before the said date and all 
the provisions of the Act shal] apply acs 
cordingly: 

Provided that— . 

(a) all determinations, agreements and 
awards for the payment of compensation 
in respect of any such property for any, 
period of requisition before the said date 
and in force immediately before the said 
date, shal] continue to be in force and 
shall apply to the payment of compensa~< 
tion in respect of that property for any. 
period of requisition as from the said date; . 

_ (b) anything done or any action taken 
(including any orders, notifications or ruleg 
made or issued) by the Central Govern- 
ment or by any officer or authority to 
whom powers in this behalf have been de- 
legated by that Government, in exercise 
of the powers conferred by or under Chaps 
ter VI of the Defence of India Acf, 
1962, shall, in so far as it is not incon 
sistent with the provisions of this Act be 
deemed to have been done or taken in the 
exercise of the power conferred by or 
under this Act as if this section was 
force on the date on which such thing was 
done or action was taken, 

(2) Save as otherwise provided in sub« 
section (1), the provisions of the Defence 
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of India Act, 1962, and the rules made 
thereunder, in so far as those provisions 
relate to the requisitioning of any such 
immovable property as is referred to in 
sub-section (1), shall as from the 10th 
January, 1968, cease to operate except as 
respects things done or omitted to be done 
before such cesser and Section 6 of the 
General Clauses Act, 1897, (10 of 1897) 
shall apply upon such cesser of operation 
as if such cesser were a repeal of an en~ 
actment by a Central Act.” 


It is, therefore, clear that with effect 
from 10-1-68 if any action has to be taken 
with regard to the property which had 
already been requisitioned under the De- 
fence of India Act, recourse has to be 
taken by the appropriate authority to the 
provisions of the R.A.P. Act, There is, 
therefore. no legal infirmity in the order 
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on 30-3-71 for the reason given by the 
learned Judge. namely that it has not been 
done under the provisions of the Defence 
of India Act. That being the position, the 
learned Arbitrator committed an error of 
jurisdiction in refusing to deal with the 
matter under a competent reference as we 
find in this case. Since we set aside this 
main finding of the learned Arbitrator, we 
are not inclined in an ex parte proceeding 
like this to adjudicate regarding the vali- 
dity of the findings of the Arbitrator with 
regard to the other issues, Those findings 
are simply set aside by Us in this case. It 
will be open to the parties to raise those 
questions of law before the Arbitrator 
who, we have no doubt, will be able to 
deal with the matter with a fresh look and 
tm an independent manner. We do not 
think that for the expression of his views 
with regard to the other issues we would 
be justified in holding that the learned 
Arbitrator is disqualified from proceeding 
further in the matter. 

4. In tbe result, the application is 
allowed, Since no one appears for the 
other side, there will be no order as to 
costs, 

ISLAM J 5, I agree, 

Application allowed. 
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R. S. BINDRA, J. 

Banwarilal Chokhani, Appellant v. 
‘Union of India and others Respondents. 

S, A, 71 of 1969, D/.. 28-2-1973 against 
Judgment and Decree of R. Hussain, Asstt. 
Dist, J, Lakhimpur, D/~ 9-7-1968, 

Index Note:— (A) Transfer of Pro- 
perty Act (1882), Section 105 — Easements 
Act (1882), Section 52 — Lease or Licence 
— Distinction — Test. 


CQ/CQ/B102/73/AGT 


Banwarilal y. Union of India (Bindra J.) 
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Brief Note:— (A) The most conspicu- 
ous distinction between a lease and a lic- 
ence is that under the lease there is a 
transfer of an interest in the property, 
whereas no such transfer comes about in 
the case of a licence; moreover a lease is 
both transferable and heritable, but a lic- 
ence js personal only, 

The test distinguishing the lease from 
alicence is one of intention of the parties. 
It is the tenor, and not the tune or tone of 
the document, as a whole that has to be 
looked into in determining the character 
of relationship established by it, 

The nature of the document does not 


` depend so much upon the use of particular 


words and phrases but upon its substance 
as a whole. It is the intention of the par- 
ties rather than the form in which the 
document is framed which is the determin- 
ing factor. 

On consideration of the terms of Ex. 
34, held that it created a licence rather 
than a lease. AIR 1963 SC 1459 Consider- 
ed and Applied. (Paras 3, 5, 6) 


Cases Referred? Chronological Paras 
AIR 1968 SC 919 = (1968) 2 SC 
559, Konchada Ramamurty v. 


_ Gopinath 3 
AIR 1963 SC 1459 = (1964) 2 SCR 

114, State of Punjab v, Briusn 
_ India Corpn. Ltd. 5 
AIR 1959 Sc 1262 = (1960) 1 SCR 

368, Associated Hotels of India 


Ltd. v. R. N. Kapoor 3 
(1952) 1 All ER 1199 = (1952) 1 

TLR 1037, Cobb v. Lane 3 
(1942) 2 All ER 674, Booker v, 

Palmer 3 


_. J, P, Bhattacharjee, S. N, Medhi. for 
Appellant. A. R. Barooah and M. R. 
Sharma. for Respondents, 


SJUDGMENT:— This Second Ap- 
peal arises out of a suit instituted 
by Banwarilal Chokhani against the 
Union of India in its capacity as 
the owner of North-East Frontier Rail- 
way, hereinafter called the N. F, Railway, 
and 12 others, The reliefs claimed in the 
suit were, (a) for a declaration of plain- 
tiffs’ tenancy right, with possession over 
the lands in dispute, (b) grant of a lease 
or leases to him by Union of India of the 
same lands, (c) withdrawal and cancella- 
tion of the licences granted by the N, F. 
Railway to the defendants Nos, 2 to 13, 
(d) permanent injunction restraining Union 
or India from evicting the plaintiff from 
the lands in dispute pursuant to the pro- 
visions of the Public Premises (Eviction 
of Unauthorised Occupants) Act, 1958, 
hereinafter called “the Act”, (e) confirma- 
tion of the plaintiff’s possession as a ten- 
ant over the suit lands, and (f) for can- 
cellation of licences issued by the N, F 
Railway in favour of defendants Nos, 2 to 
13, besides the costs of the suit, The suit 
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was dismissed by the trial Court on the 
findings that the agreement entered into 
between the plaintiff and the N. F, Rail- 
way was in the nature of a licence and 
not of a lease, that that licence had long 
since been terminated, that the lands in 
dispute were presently in occupation of 
defendants Nos, 2 to 13 and not of the 
plaintiff, and that as such the suit was al- 
together misconceived. The plaintiffs’ ap- 
peal against the trial Court’s decree taken 
to the Court of Assistant District Judge 
proved abortive. The learned Assistant 
District Judge affirmed the finding of the 
trial Court that the agreement between 


the parties created a licence and not a. 


lease, and held, in addition, that the suit 
filed by the plaintiff Banwarilal was not 
maintainable inasmuch as the contracting 
party was Joharmal Murlidhar and Co. 
and Banwarilal personally. 


Shri J. P, Bhattacharjee very 
faint stated at the bar, while arguing the 
appeal on behalf of Banwarilal, that the 
fate of the appeal hangs by the finding 
whether the contract made between the 
parties was in the nature of licence or of 
lease. To appreciate the parties’ respective 
contentions it is necessary that I should 
read the definitions of the expressions 
‘lease’ and of ‘licence’ as given respectively 
in Section 105 of the Transfer of Property 
Act and Section 52 of the Indian Ease- 
ments Act. Section 105 of the Act reads:— 


“A lease of immovable property is a 
transfer of a right to enjoy such property, 
made for a certain time, express or im- 
plied, or in perpetuity, in consideration of 
a price paid or promised, or of money, a 
share of crops, service or any other thing 
of value, to be rendered periodically or 
on specified occasions to the transferor by 
the transferee, who accepts the transfer on 
such terms.” 

Section 52 of the Easements Act is in the 
following terms:- 


“Where one person grants to another, or 
to a definite number of other persons, a 
right to do or continue to do, in or upon 
the immovable property of the grantor, 
something which would, in the absence 
of such right, be unlawful, and such a right 
does not amount to easement or an in- 
terest in the property. the right is called 
licence.” 

The most conspicuous distinction be- 
ween the lease and the licence brought out 
by the respective definitions is that where- 
as in the case of lease there is a transfer 
of right to enjoy the immovable property 
concerned, no such transfer comes about 
in the case of licence. However, it is com- 
mon experience that in case of leases no 
words are specifically used to show that 
there is a transfer of a right to enjoy the 
demised property but such a transfer is 
always deducible from the terms of the 
agreement if studied carefully. It is for 


Banwarilal v. Union of India (Bindra J.) 


ALR. 


the reason of that peculiarity that it is 
quite often said that the dividing line be- 
tween lease and licence is rather thin and 
occasionally blurred. However, certain 
guiding principles have been laid down in 
various judicial pronouncements that help 
zod aid in distinguishing a lease from the 

cence, 


a 


An accepted principle both in 
England and India, for finding out whe- 
ther an agreement between the parties 
creates the relationship of lessor and lessee 
or merely that of licensor and licensee is 
to determine what was the intention of 
the parties, To quote the words of Lord 
Dering in Cobb v. Lane, (1952) 1 All ER 
1199 at p. 1202: “The question in all these 
cases is one of intention: Did the cir~ 
cumstances and conduct of the parties 
show that all that was intended was that 


‘the occupier should have a personal pri- 


vilege with no interest in the land.” The 


same view was expressed, though in 
somewhat different words by Lord 
Greene M. R.. in Booker v, Palmer (1942) 


2 All ER 674. He observed: “There is 
one golden rule which is of very general 
application, namely, that the law does not 
impute intention to enter into legal rela- 
tionship where the circumstances and the 
conduct of the parties negative any inten~ 
tion of the kind.” Another guiding prin- 
ciple which appears to be well settled is 
that the substance of the document rather 
than the form in which itis couched should 
be looked into for determining the charac- 
ter of relationship established by it.. The 
artifice or skill or ingenuity of the docu- 
ment writer, on his own or at the instance 
of any interested party, cannot be per- 
mitted to cloud the real intention of the 
parties which alone is material for settl~ 
ing the issue whether the contract creates 
a lease or a license, The test of exclu- 
sive possession as indicative of relationship 
of landlord and tenant no longer holds the 
field though it is still recognised that a 
person who is let into exclusive posses- 
sion of the property is prima facie consi- 
dered to bea tenant. The rider added to 
the last mentioned proposition is that the 
circumstances may be established which 
negative the intention to create a lease, 
Reference in this connection is invited to, 
AIR 1968 SC 919, Konchada Ramamurty v. 
Gopinath. In this judgment the Supreme 
Court cited with approval the following 
observations of Subba Rao, J., as he then 
was, made in AIR 1959 SC 1262, Associat~ 
ed Hotels of India Lid, v. R. N, Kapoor: 


"The following propositions may, 
therefore be taken as well-established: (1). 
To ascertain whether a document creates 
a licence or lease, the substance of the 
document must be preferred to the form; 
(2) the real test is the intention of the 
parties — whether they intended to create 
a lease or a licence; (3) if the document 
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creates an interest in the property, it is 
a lease; but if it only permits another to 
make use of the property, of which the 
legal possession continues with the owner, 
it is a licence, and (4) if under the docu- 
ment a party gets exclusive possession of 
the property, prima facie he is considered 
to be a tenant, but circumstances may 
be established which negative the inten- 
tion to create a lease.” 

It remains to be said that whereas lease 
lcreates an estate in the premises, an €s- 
itate that is heritable, a licence does not. 
Licensee gets only a personal right to en- 
joy the property without transfer of any 
right to him and itcomes toan end with 
his death, or earlier at the sweet will, or 
even at the caprice, of the owner once the 
latter expresses his intention to terminate 
it, 





4, It is in the light of these well- 
settled principles that I proceed to exa- 
mine the terms of the agreement conclud= 
ed between the parties with a view to find 
out whether it creates a lease or a licence. 

5. The first agreement available on 
record is dated 10-4-1924 and the last one, 
marked Ext, 34, is dated 11th March, 
1944, The parties’ counsel were agreed 
that the terms of Ext, 34 alone should be 
looked into to find out what was the cha- 
racter of relationship created between the 
parties, I think that was the only right 
eourse for the parties’ counsel to adopt 
because all the previous agreements will 
be taken to have been superseded by the 
one marked Ext, 34, This document con- 
tains 13 clauses and it is mentioned in it 
at the very outset that the agreement shall 
be fora period of one year, beginning 
from Ist April 1943, The summary of 
various clauses is as under:— 


(a) The tenant agrees to pay to the 
Iandlord yearly rent of Rs, 132/12/- and 
also to pay the local rates, taxes and assess- 
ments excepting the Government revenue: 

(b) The tenant agrees “in all things to 
be subject to the reasonable orders and 
directions of the Landlord who may enter 
and view the state and condition of the 
said premises at al] reasonable times”; 

(c) The tenant agrees to keep the 
Jand and premises clean and fenced and to 
keep the shop and the buildings, if any 
erected on the demised land in good re- 
pair condition; 

(d) The tenant agrees to carry on his 
trade for cash and allow no credit what- 
soever to any of the labour force or em- 
ployment, whether European or Indian, of 
the landlord; 

(e) The tenant agrees that alt food- 
stuffs and other goods stocked or exposed 
for sale or sold shall be of good quality 
and be sold at prices not exceeding the 
market rate, that he will not stock or ex- 
pose for sale or sell any food-stuffs or 
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other goods o? a deleterious nature or 
which are unfit for human consumption. 
and that he will permit the landlord or 
his representative to inspect at all reason- 
able time in the day all food-stuffs or 
other goods at the premises and permit 
the destruction or removal by the land- 
lord or his representative of all such food- 
stuffs and other goods which in the opin- 
ion of the landlord or his representative 
are deleterious or unfit for human cons- 
umption, without making any claim for 
loss or damage; 


(f) The tenant agrees with the land- 


Tord that he will book all the goods re- 


quired by him in connection with the 
business from outside places with the 
Dibreopediye Railway owned by the land- 
ord; 

(g) The tenant will not assign, under- 
let or otherwise part with the possession of 
the premises, shop and building or other 
erections thereon or any part thereof 
without the previous consent in writing of 
the landlord; 

_, .€b) The tenant shall not raise any 
brick, iron or pucca buildings on the de- 
mised land without the consent in writ- 
ing of the landlord; 

(i) The tenant agrees to vacate and give 
up peaceable possession of the land and 
premises at the expiration of the term 
of one year without notice or at any other 
time on receiving a month’s notice in writ- 
ing requiring him to give up possession; 

(i) At the expiration of the period of 
one year or sooner determination of the 
said term on notice, the tenant shall re- 
move within one month, at his own cost 
and responsibility, all buildings and erec- 


. tions then standing on the demised land: 


(k) If the rent shall be in arrear for 
the space of one calendar month, or in 
the event of a breach of any of the clauses 
and conditions of the agreement, the land- 
lord may re-enter and thereupon the ag- 
Teement shall determine, and the tenant 
shall thereupon give up quiet and peace- 
able possession to the landlord, though 
the landlord shall be at full liberty to 
waive all or any breach of the agreement 
without in any way affecting his right to 
enforce this clause (k) on any subsequent 
breach; and f 

(1) The landlord agrees that so long 
the tenant carries out the reasonable 
orders and directions of the landlord and 
pays the rent and observes and performs 
the terms of the other clauses, he (tenant) 
may peaceably hold the land and premises 
without disturbance by the landord during 
the demise, of course, subject to the pro- 
visions of clause (e). 

Undoubtedly, the expressions used in 
the document repeatedly are ‘landlord’, 
‘tenant’ and ‘rent’, but, as stated earlier, 
there is no charm about the use of any 
particular phraseology in the agreement 
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for itisthe substance of the document and 
the real intention of the parties, rather than 
the form in which the document is fram- 
ed, which are the determining factors. 
There are instances where the document 
described the agreement as a licence and 
the Supreme Court declared it to be a 
lease, as in the case of Associated Hotels 
(supra), and, conversely, the agreement 
was held to be a licence though the ex- 
pressions used were ‘landlord’, ‘tenant’ 
and ‘rent’, vide the decision in the case 
of Konchadg Ramamurty (supra), The 
Supreme Court held in the case of State 
of Punjab v. British India Corporation: 
Ltd., ATR 1963 SC 1459, that “in its wider 
sense rent means any payment made for 
the use of land or building and this in- 
cludes the payment by a licensee in res- 
pect of the use and occupation of any 
land or building. In its narrower sense it 
means payment made by a tenant to land- 
lord ‘or property demised to him.” It 
follows that the use of the three afore- 
mentioned terms in Ex, 34 cannot be de- 
cisive of the nature of the agreement 
made between the parties. 


6. Now coming to the substance of 
Ext, 34 I find that it nowhere records 
or recites transfer of any right in the de- 
mised land by the Assam Railway and 
Trading Company, called the landlord in 
the document, to Joharmal Muralidhar 

garwalla, described in the document as the 
tenant nor can I spell out from the terms 
of the document that exclusive posses- 
sion o* the land in dispute had been made 
over to the so-called tenant. Per clause 
(b) the tenant had agreed “to be subject 
in all cases to the reasonable orders and 
directions of the landlord” and the latter ~ 
was given the right “to enter and view 
the state and conditions of the said pre- 
mises at all reasonable times, Again cl. (e) 
gives right to the landlord or his repre- 
sentative “to inspect at all reasonable 
time in the day all food-stuffs or other 
goods at the said premises and permit the 
destruction or removal by the landlord 
or his representative of all such food- 
stuffs and other goods which in the opin- 
ion of the landlord or his representative 
are deleterious or unfit for human consu~ 
mption without making any claim for loss 
or damages thereof.........” It is repeated 
in clause (e) that the tenant shall be 
bound to carry out “the reasonable orders 
and directions of the landlord.” Clause 
(k) authorises the landlord to re-enter 
the premises, and obliges the tenant to 
deliver peaceable possession thereof, in 
case the tenant falls in arrears of renf 
even for one month or if he commits 
breach of any of the clauses and condi- 
tions of the agreement, This clause (k) 
meseems clearly negatives the plaintiffs’ 
claim of his being a lessee and reinforces 
the stand of Union of India, 
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Te These excerpted parts from the 
various clauses of the document leave no 
room for doubt that the Railways never 
meant to give exclusive possession of the 
land in dispute to the so-called tenant. that 
the latter was bound to carry out the di- 
rections of the landlord in the matter of 
stocking of the goods on the premises. and 
that the landlord had the right to enter 
upon the land at all reasonable times on 
any day to find out if reasonable orders 
and directions issued by it had been com- 
plied with and if the food-stuffs and other 
goods stocked on the lands were not of 
deleterious nature or unfit for human 
consumption, Clause (e) of the agreement, 
yields the clear conclusion that the ten- 
ant could enjoy the lands and hold the 
same peaceably only if the reasonable 
orders and directions of the landlord were 
carried out. It follows that if such orders 
and directions were not complied with, 
the tenant would not be able to retain 
he possession, It is equally clear from 
that clause and clause (b) that the orders 
and directions could be issued by the 
landlord during the entire period of the 
contract. This privilege reserved by the 
landlord negatives the contention of the 
Plaintiff that he had complete control 
over the lands, and if so the conclusion 
must follow that it was a license and not 
a lease which the parties contemplated 
and had given shape to in the form of 
document Ex. 34 Therefore I have no 
doubt in my mind that the document 
Ex. 34 created a licence rather than a lease. 
As such, I affirm the findings of the two 
Courts below that the plaintiff had failed 
to make out that he was a lessee. 


8. The expression ‘premises’ 
means, according to clause (c) of Section 
2 of the Act, any land or any building 
or part of the building. The expression. 
‘public premises’, according to clause (e) 
of the same section means any premises 
belonging to or taken on lease or requisi- 
tioned by or on behalf of the Central 
Government, Clause (g) of the same sec- 
tion defines “unauthorised occupation” to 
mean, in relation to any publie premises, 
the occupation by any person of the pub- 
lic premises without authority for such 
occupation, and includes the continuance 
fn occupation by any person of the public 
premises after the authority (whether by 
way of grant or any other mode of trans- 
fer) under which he was allowed to occupy 
the premises has expired or has been de- 
termined for any reason whatsover, It 
was not disputed by Shri Bhattacharjee 
that the land in dispute is the ownership 
of the Centra] Government and that the 
licence comes to an end no sooner the 
licensor makes his intention to determine 
it clear, It was admitted in the plaint 
itself that the plaintiff had been given one 
month’s notice to vacate the land in dis- 
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pute, Therefore the licence of the plain- 
tiff determined on the expiry of the pe- 
riod mentioned in that notice. It was also 
admitted in the plaint that the Railways 
had issued licences to defendants 2 to 13 
with effect from 1-4-63 respecting the 
land in dispute and that the Railways had 
realised from those licensees not only the 
fee for the period 1-4-63 to 31-3-64 but 
also the arrears from 1-4-45 to 31-3-64, 
vide para 19 of the plaint, Therefore the 
plaintiff is at present not in occupation 
of the lands and so I feel safe in holding 
that the licence in favour of the plaintiff 
had run out much before the date when 
the plaintiff filed the suit culminating in 
this appeal. 

9. In the result the appeal fails 
and is dismissed with costs in favour of 
the Union of India which alone has come 
forward to contest it. 

Appeal dismissed. 
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Brief Note:-— (A) In case of death, 
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SEN, Jv— This is an appeal by the 
Union of Indig against the award of asum 
of Rs. 20.000/-. granted by the learned 
Claims Tribunal, Tripura, to the claimant- 
respondents, upon their application under 
Section 110-A of the Motor Vehicles Act, 
1939. 


2. The respondents claimed a 
sum of Rs, 25,000/- as compensation for 
the death caused to Bhupendra Chandra 
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Bhowmick, their husband and father, as 
a result of an accident arising from the 
impact with a Government jeep, driven 
by a person in the employment of the 
Government. In the present appeal, the 
learned Government Advocate has not 
canvassed that the driver was not negli- 
gent or that the Government did have no 
icari liability for the personal act of 
the driver. In other words, the only 
point that has been taken by the learned 
Government Advocate is as regards the 
excessive nature of the amount awarded 
as compensation by the learned Tribunal. 
3. Mr. R. Ghosh, the learned Gov- 
erriment Advocate, has submitted that the 
amount earned by the deceased at the time 
of his death did not exceed Rs, 210/~ per 
month and that too only for six months 
in a year, For this submission, he seeks 
support from Ext. A-1 and Ext, A-2, which 
are two salary receipts of the deceased, In 
other words, Mr, Ghosh submits that the 
deceased was not in regular employment 
but was only working casually under his 
brother, who was a class I P. W.D, con- 
tractor. Mr, Ghosh also submits that the 
deceased was incurring an expenditure of 
Rs, 75/- per month and that his life ex- 
pectancy could not be taken to be more 
than eight years, as stated by the respon- 
ents in their own application under Sec- 
tion 110A of the Motor Vehicles Act, 1939. 
In that veiw of the matter, Mr, Ghosh 
submits that the amount awarded as com- 
pensation should never have exceeded a 


sum of Rs. 12,960/-, that is to say, the 
multiple of Rs. 210 less Rs, 75 by eight 
years. : 


4. We have been taken through 
the evidence both by the learned 
Government Advocate and also by Mr. 
M. R. Choudhury, the learned counsel 
appearing for the respondents, We find 
that the evidence of P. W 1, the widow, 
has been totally over-looked by the learn- 
ed Claims Tribunal, P. W. 1, who was in 
the best position to know what used to be 
earned by her late husband, and whose 
deposition was not challenged in any 
material respect, stated in her deposition— 


“My husband’s elder brother is a con- 
tractor and my husband was an employee 
under him earning Rs, 210/~ per month. 
My husband working asa P. W, D. con 
tractor and by undertaking contract works 
of private building earned about Rs. 175/- 
or Rs, 200/- per month.” ............ccccecoesee 3 
E AEA NEA “We had to spend about 
Rs. 400/- towards our maintenance and 
educational expenses of children, My hus- 
band spent about 30/~ to 40/- as his per- 
sonal expense.” 


Be P. W. I has also produced two 
documents, namely Ext, A-4 and Ext, A-5, 
showing that her late husband was work- 
ing independantly under the P.W.D, as a 
contractor, It will thus be clear from the 
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evidence of P. W. 1. as corroborated by 
- the evidence of P. W. 5, the brother of 
the deceased, that the deceased Was not 
employed exclusively by his brother 
(P. W. 5.). but used to be employed by 
him, as and when it was so required, and 
that he also worked independantly, There 
is also evidence to show that his total in- 
come was to the extent of Rs. 400/- 
month, including the sum of Rs, 210/-, 
which he would get from his brother, 
while employed by him, In other words, 
there is nothing in the evidence on record 
to warrant a conclusion that the deceased 
remained une nployed, while not serving 
unler his brother (P. W. 5) and that his 
entire income comprised of what he used to 
get from his brother. We have, on the 
other hand, no hesitation in accepting the 
evidence of P. W. 1. as corroborated by 
the evidence of P. W. 5, that the deceas- 
ed’s total earnings did amount to a sum 
o Rs. 400/- or thereabout per month, We 
however, take note of the fact that in their 
own application under Section 110A of the 
Motor Vehicles Act, 1939, the claimants 
stated that the deceased used to earn Rs. 
375/- per month. out of which he used 
to spend Rs, 75/- for himself. 


6. We also accept, as has been 
stated in the application by the claimants, 
that the life expectancy of the deceased, 
after c nsidering the normal hazards of 
life would come to eight years, In other 
words, we accept that the net amount 
which the claimants used to obtain from 
the deceased’s earnings would be Rs, 300/- 
per month and that the deceased’s life 
expectancy would be eight years. In that 
view of the matter, the compensation, 
which the claimants would be properly en- 
titled to will come to Rs. 28,800/-. 


7. Our attention has been drawn 
by Mr. Ghosh, the learned Government 
Advocate to the decision in C. K. S, Iyer 
v. T. K. Nair, AIR 1970 SC 376. wherein 
their Lordships have enunciated the prin- 
ciples for assessing damages under the 
Fatal Accidents Act, 1855. Hegde J, in 
that judgment stated: — 


“The law on the point arising for de- 
cision may be summed up thus: Com- 
pulsory damages under Section 1A of the 
Act for wrongful death must be limited 
strictly to the pecuniary loss to the bene- 
ficiaries and that under Section 2, the 
measure of damages is the economie loss 
sustained by the estate. There can be no 
exact uniform rule for measuring the value 
of the human life and the measure of 
damages cannot be arrived at by precise 
mathematical calculations but the amount 
recoverable depends on the particular facts 
and circumstance of each case. The life 
expectancy of the deceased or of the bene- 
ficiaries whichever is shorter is an impor- 
tant factor, Since the elements which go 
- to make up the value of the hfe of the 
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deceased to the designated beneficiaries 
are necessarily personal to each case, in 
the very nature of things, there can be no 
exact or uniform rule for measuring the. 
value of human life. In assessing damages, 
the Court must exclude all considerations 
of matter which rest in speculation or 
fancy though conjecture to some extent is 
inevitable. As a general rule parents are 
entitled to recover the present cash value 
of the prospective service of the deceased 
minor child. In addition they may receive 
compensation for loss of pecuniary bene- 
fits reasonably to be expected after the 
child attains majority. In the matter of 
ascertainment of damages, the appellate 
Court could be slow in disturbing the find- 
ings reached by the Courts below if they 
have taken all the relevant facts into con- 
sideration.” 

Hegde J., also observed— 

"The mode of assessment of damages 
is not free from doubt. It is beset with 
certain difficulties, It depends on many 
imponderables. The English Courts have 
formulated certain basis for calculating 
damages under Lord Campbell’s Acts, The 
rules ascertained by the English Courts 
are set out in Winfield on Torts 7th Edn. 
at pp. 135 and 136 as follows: 


“The starting point is the amount of 
wages which the deceased was earning the 
ascertainment of which to some extent 
may depend on the regularity of his em- 
ployment. Then there is an estimate of 
how much was required or expended for 
his own personal and living expenses, The 
balance will give a datum or basic figure 
which will generally be turned into a lump 
sum by taking a number of years’ pur- 
chase. That sum, however, has to be 
taxed down by having regard to the un~ 
certainties, for instance, that the widow 
might have again married and thus ceased 
to be dependant, and other like matters of 
speculation and doubt.” The number of 
years’ purchase is left fluid, from twelve 
to fifteen has been quite a common mul- 
tiple in the case of a healthy man, and 
the number should not be materially re- 
duced by reason of the hazardous nature 
of the occupation of the deceased man.” 

8. Mr. Ghosh, with his usual fair- 
ness, also drew our attention to the deci- 
sion in Vishwa Mitra v. Amrit Kaur, AIR 
1972 All, 408, wherein the compensation 
awarded was arrived at after capitalising 
the net income by twelve years’ purchase 
in the case of a deceased of the age of 50 
years. The deceased, in the instant case, 
bebe lee years of age at the time of his 

eath. 


9. In this connection. we may also 
refer to the observations of Lord Wright 
in Davies v. Powel] Duffryn Associated 
Collieries, Ltd. 1942 AC 601, at p. 617.— 

“It is a hard matter of pounds, shill- 
ings and pence, subject to the element of 
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reasonable future probabilities, The start- 
ing point is the amount of wages which 
tthe deceased was earning, the ascertain- 
ment of which to some extent may depend 
upon the regularity of his employment. 
Then there is an estimate of how much 
Was required or expended for his own 
personal and living expenses. The balance 
will have a datum or basic figure which 
will generally be turned into a lump sum 
by taking a certain number of years’ pur- 
chase. That sum, however, has to be tax- 
ed down by having due regard to uncer- 
fainties, for instance that the widow 
might have again married and thus ceas- 
ed to be dependent. and other like mat- 
ters of speculation and doubt.” 


9A. The well-known author Sal- 
mond in his book “Law of Torts” 15th 
edition at page 784 has mentioned some 
particular application of the above prin- 
ciples as follows'— 


“(i) The estimate of the probable 
Tength of the deceased’s earning period 
should be the basis for the computation 
of the plaintiff's loss. This will serve to 
fix the upper and the lower limits of his 
claim, for it is impossible to compute the 
loss on a strictly arithmetical] or actuarial 
basis, Hence no definite figure can be 
chosen as a multiplier which will give a 
correct result in all cases: the court has 
a discretion in the matter. But probably 
sixteen vears’ purchase is near the upper. 
limit. Whatever figure is chosen ought 
not to be materially reduced by reason of 
the hazardous nature of the deceased’s 
occupation in life. There are many other 
factors which may serve to increase or 
decrease the multiplier. 


~ (ii) There is no right of action on be- 
half of any relative who cannot show 
Some pecuniary loss in consequence of the 
death of the deceased. Nothing can be 
claimed merely by way of solatium for 
mental suffering and bereavement in Eng- 
land although it may bein Ireland. Scot- 
land and South Australia. There is however 
a sufficient pecuniary loss if the claim- 
ant can show some reasonable expectation 
of pecuniary benefit from the continuance 
of the deceased’s life; and it is not neces« 
sary that the benefit should be derived 
from the deceased as a matter of right, 
for a reasonable expectation of voluntary 
bounty is enough, Thus a husband can 
recover damages for the death of his wife 
in respect of the loss of the pecuniary 
value of her domestic services. 

__ Damages can be assessed under two 
distinct heads: First, in respect of the 
sums which the deceased would probably 
have applied out of his income to the 
maintenance of his dependants: and 
secondly, in respect of such portion of anv 
additional savings which he might have ac- 
cumulated during the period for which 

1973 Gauhati/9 IX G—28 


Union of India v. Jyotikana (Sen J.J 


[Prs, 9-10] Gau. 129 


but for the accident he would have lived. 
Tax must be taken into account. 

On the other hand the fact that the 
dependant has private means ig irrele- 
vant, except in so far as it shows the 
amount of pecuniary benefit received from 
the deceased. Nor is it necessary that 
anv benefit should have been actually re- 
ecived from the deceased during his life- 
time. The benefit must be derivable. 
however, from the claimant’s relationship 
to the deceased, and not merely from a 
contract between them, as where husband 
and wife are in partnership together in 
Some trade or profession. But a merelv 
speculative possibility of pecuniary benefit 
is not enough. When the dependant him- 
self dies subsequently to the death of the 
person in respect of whose death the ac- 
tion is brought but before dependence was 
terminated must be taken into account in 
determining the amount to be awarded. 

Funeral expenses may be recovered if 
they have been incurred bv the parties for 
whose benefit the action is brought. 

(iii) Conversely any pecuniary benefit 
or reasonable expectation of pecuniary be- 
nefit to the relatives from the death of 
the deceased must be taken into account 
in reduction of damages which are viven 
to compensate the recipient on a balance 
of gains and losses for the injurv sustain- 
ed by the death. Thus the benefits which 
a wife and children take under a settle- 
ment upon the death of the husband must 
be taken into account. But it is surely 
paradoxical that if a deceased spends 
freely on. instead of saving for the bene- 
fit of his family they should have 
a higher claim for dependency on 
hig death. Again when the rela- 
tives are also entitled either under a will 
or on intestacy to a share of the deceas- 
ed’s estate any damages given under the 
Law Reform (Miscellaneous Provisions) 
Act, 1934, will go in reduction of the 
amount awarded to them under the Fatal 
Accidents Acts. A deduction must also be 
made for the inheritance of other assets, 
unless (for example) these consist of arti- 
cles of which a widow claimant would 
have had the use when her husband was 
alive and at home. In sucha case the 
capitalised value of the acceleration would 
be verv small. Further if the defendant 
can prove that the dependency originally 
lost has since been reduced or has ceased 
entirely, the damages may be reduced as 
when the mother of a dependant child re- 
marries, and the step-father accepts the 
child as one of his own familv. for in such 


“a case there is in truth a substitute bread- 


winner.” 


10. In the instant case. following 
the principles enunciated bv their Lord- 
ships in the Supreme Court in the judg- 
ment cited supra we find no difficulty in 
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Later the same dav at 3 P. M. the follow- 
“ing order was recorded: 


accepting 8 years as the period of life ex~ 
pectancy of the decased for the computa- 
tion of the respondents’ loss and Rs. 300/~ 
as their net pecuniary loss per month. We 
are, therefore. of the opinion that the 
amount of Rs, 20.000/-, as awarded by the 
learned Claims Tribunal, is certainly not 
an unjust or excessive amount. In that 
view of the matter we feel disinclined to 
interfere with that award. 


11. The appeal accordingly fails. 
Costs will abide the decision of this Court. 
Two months’ time is allowed to the appel- 
lant to make the payment failing which 
they will be liable to pay interest at the 
rate of 6 per cent per annum- 


BAHARUL ISLAM J.:-—~ 12. I agree, 
Appeal cenleed, 
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Index Note:-— (A) Assam Land and 
Revenue Regulation (1963), Section 14 — 
Application under Section 81 — Petitioner 
not present — Proper procedure. 


Brief Note:—- (A) Where, the Board of 
Revenue, on the non-appearance of the 
petitioner earlier on the date of hearing 
decided to determine the application ac< 
cording to Section 14 (1) by hearine the 
respondent but on appearance of neti- 
tioner subsequently. decided to hear him 
also, but did not summon the respondent 
the procedure followed was against the 
Regulation and principles of natural ius- 
tice. (Para 3) 

B. K- Das, for Petitioners: R. C. 
Choudhuri, D. C. Choudhuri for Respons 
dents, 


GOSWAMI, C. J.:— This application 
under Article 226 of the Constitution of 
India is directed against an order of the 
Board of Revenue in an application under 
Section 81 of the Assam Land and Reve-= 
nue Regulation filed before it bv the Res- 
pondents 2 to 5. 

2. The Board of Revenue fixed 
the application for hearing on 6-10-1969. 
On that day the ordersheet showed as 
follows: 


“The appellant and his Advocate ab- 
sent without any steps. Heard the Ad~« 
vocate for the opposite party on law as 
well as on merits. Orders reserved.” 
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“Subsequently the Advocate for the 
petitioner appears and submits cause whv 
he could not be present in time. His plea 
is accepted. Heard him on merits. Orders 
reserved.” 

Finally the impugned order was passed 
allowing the application on 28-11-1969. 
Hence this Writ application, 


3 At the time of issuance of the 
Rule on 4-3-1970 we called for a report 
from the Board of Revenue with regard 
to the averments, mentioned in para- 
graph 4 of the application, to the effect 
that “the case was heard on 6-10-1969 at 
11 A. M, in absence of the learned Advo-~ 
cate for the petitioner who came and 
argued his case at 3 P. M. but opportu- 
nity to reply his Points was not given to 
the present petitioners’. The Board has 
now sent its report admitting that as the 
petitioners before the Board or their Ad- 
vocate were absent at the appointed time, 
the Respondent’s Counsel was heard and 
orders were reserved. The Board. how- 
ever, admits in the report that later at 
3 P. M. in absence of. the Respondents’ 
Counsel the matter was reopened after 
accepting the plea of the  petitioner’s 
Counsel with regard to his absence earlier 
on the day and reserved the orders again 
by a separate order as auoted above. The 
tesult is that the Board on the same dav 
heard first the Respondents in absence of 
tiie petitioner and later again heard the 
petitioner in absence of the Respondents 
and without notice to the latter. The 
Board justifies this procedure by men- 
tioning that “the learned Advocate for the 
petitioners mainly reiterated the aver- 
ments made in the petition. which the 
learned Advocate for the Opposite party 
had already seen and given his reply in 
the course of his submissions.’ The 
Board of Revenue is the highest Revenue 
authority in the State and has to function 
In conformity with the Assam Board of 
Revenue Regulation I of 1963. Section 14 
cf the Regulation, which alone is rele« 
vant. may be auoted: 

“14. Procedure in case of non-an~ 
pearance of parties——- (1) If on the date 
fixed for hearing or on anv other subse- 
quent day to which the hearing mav be 
adiourned, the appellant or applicant does 
not appear either in person or through 
his Agent or Advocate when the appeal or 
application is called for hearing the Board 
may dismiss the appeal or application or 


> may decide it on merit, after hearing the 


respondent or his Agent or Advocate. 


(2) If on the date fixed for hearing 
or on any other subseauent dav to which 
the hearing may be adiourned the 
Tesponednt or opponent, as the case 
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may be. does not appear in per“, 
son or through his Agent or Ad- 


vocate when the appeal or application is 
called for hearing. the Board may ‚decide 
the same on merits. after hearing the ap- 
peliant or applicant or his Agent or Ad- 
vocate. 

(3) +e *E 
Tt is clear, therefore that the Board could 
hear the Respondents in absence of the 
applicant and decide the application on 
merits. The first order of the dav shows 
that the Board intended to proceed under 
Section 14 (1) of the Regulation. Later, 
however, without cancelling that order 
after notice to the Respondents, the Board 
in absence of the Respondents heard the 
petitioner’s Counsel ex parte. In doing so. 
it deprived the Respondents of the oppor- 
tunity of being present at the time the 
Board heard the petitioner’s Counsel. We 
have held in a Special Bench decision of 
this Court that the Board is a Court while 
hearing an application under Section 81 
cf the Regulation. Even as a quasi-~iudi- 
cial tribunal the dutv to hear in conformi- 
ty with the fundamental principles of 
natural justice is cast upon the Board. It 
is a clear case where the Board has violat- 
ed the principles of natural justice bv 
setting aside its earlier order of the morn- 
ing of 6th October 1969 at 3 P. M. in ab- 
cence of the Respondents and hearing the 
petitioner in absence of the Respondents. 
As it looks the Respondents went with the 
idea that their appeal was heard on merits 
in absence of the petitioners. Later on, 
they found that the appellant's counsel 
was heard in their absence and thev 
naturally felt a grievance against the Board 
in not giving them an opportunity to reply 
to the points urged before the Board. Jus- 
tice mav not only be done but must mani- 
festly appear to be done, as is well settled, 
In this case. the petitioners can rightly 
claim that iustice has not been done _in 
their case in disposal of the application 
before the Board. We are, therefore. con- 
strained to quash the impugned order of 
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the Board on the ground that 
it is violative of the principles 
of natural justice. The procedure 


followed by the Board is unknown to the 
Regulation as also to the well established 
procedure of hearing a matter be it by a 
Court or by a Tribunal. After passing the 
first order on 6-10-1969 the only course 
available to the Board was to proceed 
under Sec. 15 if the absentee party chose 
to make an abpropriate application, in 
which case the opposite party, would get 
notice. We would ordinarily not expect 
such a lapse on the part of the highest 
Revenue body in the State. 


4, The application is accordingly 
allowed. The impugned order is auashed 
and the Rule is made absolute. Since. 
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however. the Respondents are not to 
blame for the lapse of the Board we leave 


. the parties to bear their own costs. 


M. C. PATHAK J.:— 5. I agree. 
Application allowed. 
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Index N0te .— (A) Assam Fixation of 
Ceiling on Land Holdings Act, 1956 (Assam 
Act -1 of 1957), Ss. 3, 7 (3) — Forest or 
sal plantation not being land, cannot be 
acquired. 

Brief Note:—- (A) The very founda- 
tion for jurisdiction to acauireland under 
the Ceiling Act is that the subject-matter 
of acquisition must be ‘land’ as defined in 
Section 3 (f) of that Act. Since the obiect 
of the Act is to make surplus land avail- 
able for settlement for cultivation. the 
object would not be achieved if land 
sought to be acquired was nota cultivable 
one, like deep forest or Sal plantation. 
An order for acquisition passed without 
consideration of this basie fact was with- 
out jurisdiction, (Para 3) 

P. Choudhuri, A. B. Barthakur and 
N. N. Saikia, for Petitioner: T. N. Singh 
for Respondents. 

GOSWAMI, C. J.:— This application 
under Article 226 of the Constitution of 
India is directed against an order of the 
State Government passed under Sec.7 (3) 
of the Assam Fixation of Ceiling on Land 
Holdings Act. 1956, briefly the Act. 

2. The petitioner is a company in- 
corporated under the Indian Companies 
Act having its place of business at Barduar 
in Kamrup District. The company was 
formed for manufacturing tea and for 
extracting forest products. by which, we 
understand, timber is meant. The com- 
pany owns about 15000 Bighas of land. 
A land ceiling case being No. 172/61. was 
started against the company under the 
provisions of the Act. 


3. We find from Annexure-3 to the 
counter~affidavit that the petitioner did 
not submit any return under the Ceiling 
Act and therefore, a draft statement was 
prepared under Section 6 of the Act. We 
are concerned with the Fee Simple Grant 
of the Tea Estate which contains an area 
of 12,621 and odd Bighas, out of which the - 
area considered as excessis 9991 Bighas 3 
Kathas 10 Lechas. This land is described 
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in the return as having Sal trees, agri- 
cultural land and deep forest. It is not, 
however shown in the return what area 
is covered by Sal trees and deep forests 
and what particular area is covered by 
gricultural land. We are auoting these 
figures from the draft statement in the 
record. It appears that when the same 
Was served on the petitioner. the peti- 
ticner lodged obiection under Sec. 7 (2) 
of the Act before the Collector who pass- 
ed his order on 15-9-67 rejecting the 
objection petition. Being aggrieved by 
the decision of the Collector. the neti- 
tioner appealed to the State Government 
on 30-1-68. Meanwhile, it is pointed out 
by Mr. Singh appearing on behalf of the 
Respondents, that the final statement was 
prepared and signed on 4-10-67 and there 
was an order to serve copies of the same. 
It is not known whether the copies were 
served on the petitioner or not. At any 
rate. the order sheet dated 8-1-68 shows 
that the final statement was duly publish~ 
ed. Be that as it mav as stated earlier. 
there was an appeal before the State 
Government which was entertained and 
was disposed of by the impugned order 
on 6-9-69. Mr. Choudhuri has now practi= 
cally given a go-by to the pleas raised 
in the original application. He draws 
our attention to a supplementary petition 
filed on 28-9-70 and the Court ordered it 
to be kept with the record after serving 
copies of the same on the Respondents. 
It is only after the service of these 
copies that the learned Senior Gov- 
ernment Advocate appeared some time 
in December 1971 and submitted 
the counter-affidavit on behalf of the 
Respondents on 21-8-71. The counter- 
affidavit of course does not take count of 
the supplementary petition as there is 
no reference to any averments made 
therein by the petitioner. Since. however, 
the supplementary petition has been serv= 
ed on the Respondents, we will assume 
that what is stated therein is not contro- 
verted. It is sufficient to state that the 
State Government does not deny that there 
are sal plantation and deep forest on 
9991 Bighas and odd land. Taking advan< 
tage of this factual position, which is the 
admitted position of the parties. Mr. 
Choudhuri presses into service a point 
which mav be said to have been taken in 
the supplementary petition namely that 
this area of land where Sal plantation 
stands which is really the bounty of 
neture without use of human skill or 
labour is excluded from the provisions 
of this Act under Section 3 (f) of the Act. 
That section reads as follows: 


“3. Definition— In this Act, unless 
the context otherwise requires: 
s4 sk sk 
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(f) “land” means land which is or mav. 

be utilised for agricultural purposes or 
purposes subservient thereto, and includes 
the sites and buildings appurtenant to 
such land:” 
Since the admitted position is thata large 
area of the land is covered bv Sal Planta- 
tion the point is writ large on the 
records and any authority taking action 
vnder the provisions of the Act. is bound 
to consider whether the subject-matter 
of acquisition is land within the meaning 
of Section 3 ($) of the Act. The founda- 
tion for jurisdiction to acauire land under 
the. Ceiling Act is that the land is covered 
by the definition in Section 3 (f) of the 
Act. Therefore, a question of jurisdic« 
tion does arise. It will be therefore, 
necessary for the appellate authority to 
consider whether this land which after 
being acquired will have to be disposed 
of in accordance with the provisions of 
Sections 16 and 17 of the Act for settle 
ment for cultivation. will be suited for 
cultivation. The object under the Act is 
no doubt to acauire excess land but with 
the sole obiect of settling the same with 
persons for cultivation after it is avail~ 
able under Section 15 for disposal by the 
Government. Since that obiect will not 
be achieved in case the land is covered 
by deep forests and Sal plantation etc., 
Section 3 (Ð introduces a restrictive 
definition of “land”. We are clearly of 
opinion that the appeal has not been dis- 
posed of by the State Government in 
acccrdance with law by applving its mind 
to all the relevant provisions of the Act. 
We are therefore, constrained to auash 
the order of the State Government dated 
6-2-1969 and remit the appeal to it for 
Gisrosal in accordance with law in the 
light of the observations made herein« 
above. We will not be understood as pro« 
nouncing anv opinion on the merits of 
the claim made bv the petitioner. 

4. The application is accordingly 
allowed and the appeal jis remanded as 
indicated above. We will. however. leave 
the parties to bear their own costs. 

M. C. PATHAK, J.:.— 5. I agree. 

Application allowed. 
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Idris Ali, Appellant v. Abdul Samad 
Barbhuva, Respondent: 

S. A. 12 of 1969. D/- 9-6-1972 against 
judgment and order of D. C. Sanema, 
ake Dist. J. Cachar, Silchar. D/- 22-7~ 

968. 


Index Note:-— (A) Evidence Act 
(1872), S. 92, Proviso 4 — Registration of 
agreements — Effect. 
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Brief Note:— (A) Registration of a 
contract whether compulsorily registrable 
cr not is a complete bar to acceptance of 
oral evidence in proof of modification 
thereof, (Paras 16 & 18) 

Index Note:— (B) Specific Relief Act 
(1963). S. 16 (e) Exnln. H — Claim of 
specific performance — Requirements. 

Brief Note:— (B) In the absence of 
specific undertaking of the plaintiff in the 
plaint andin his deposition to perform his 
part of the contract, he is not entitled to 
specific performance. AIR 1968 SC 1335, 
Relied on, (Para 25) 
Cases Referred: Chronological Paras 
(1969) 2 SCC 539 = (1970) 1 SCR 

ee Ouseph Varghese v. Joseph 


ain “1968 SC 1355 = (1968) 3 ACH: 

648, Prem Rai v. The D. L 

Housing and Construction Bee 

Lid. 24 
(1968) Civil Appeal No. 47 of 1966, 

D/- 4-4-1968 (SC) 24 
AIR 1957 Bom 241 = 59 Bom LR 

1004, Narayan Nagorao v. Amrit 

Haribhau 22 
AIR 1947 Bom 298 = 48 Bom LR 

821, Dinkerrai Lalit Kumar v. 

Sukhdayal Rambilas 17 
(1905) 9 Cal WN 214 Nokoor v. 

Asutosh 16 

B. K. Das, for Appellant; M. A. 
Laskar for Respondent, 

PATHAK, J.:— This appeal is from 
the decree passed by the Assistant Ris- 
tuct Judge, Silchar. 

2. The plaintiff filed the suit for 
specific performance of contract for Te- 
conveyance in respect of the suit land 
‘measuring 1B 4K 4 Chataks. as describ- 
ed in the schedule. The plaintiff's case is 
that on 23-2-60 he sold the suit land 
to the defendant at Rs. 200 with 
a korar from the defendant to re- 
convey the land within 3 vears on pav- 
ment of the same consideration. As the 
Plaintiff could not pav the consideration 
within the stinulated period, he got the 
time extended bv two vears more by an 
endorsement made by the defendant on 
th: reverse of the korar on 16-2-63. 
Before expiry of the extended period also 
he could not make pavment of the con- 
sideration and therefore he got the time 
further extended for another vear bv a 
verbal agreement in presence of the 
village elders. On 2-3-66 he tendered the 
consideration but the Defendant refused 
to reconvev the land. On 15th Februarv. 
1966 the Plaintiff filed the suit. 

3. The Defendant admits execu- 
tion of the “Korarnama” and the first 
extension of the period for 2 vears. He 
however denies verbal extension of time 
for a further period of one vear. He also 
states that he has made further improve- 
ment on the land. 
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4. On the pleadings of the parties 
the following issues were framed:— 

1. Is there any cause of action for the 
suit ? 

2. Is the suit barred by waiver. estopa 


-pel and acauiescence ? 


3. Whether the defendant agreed to 
resell the land within 16-2-1966? 

4. To what relief if anv is the plain~ 
tiff entitled ? 

5. Both the parties adduced evi- 
dence and produced some -documents 
including Ext. I which is the ‘Ekrarnama’. 


6. The learned trial Court dis- 
believed the story of further extension of 
time till 16-2-66 and refused to accent 
the oral evidence in this regard. Accord~ 
ingly he dismissed the suit- On appeal 
the learned Assistant District Judge held 
that under the provisions of Section 92 
of the Evidence Act oral evidence to 
modify the written agreement was admis~ 
sible and as such the learned trial Court 
erred in law in refusing to rely on the 
oral evidence regarding the extension of 
time for the second time. On considera~ 
tion of the oral evidence the learned 
Assistant District Judge found that time 
was really extended and he therefore 
decreed the Plaintiff’s suit reversing the 
judgment and decree of the learned trial 
Court. Hence this appeal. 

7. Mr. B. K. Das. the learned 
counsel appearing for the appellant has 
raised three points in this case :— 

(i) that the learned Assistant Dis- 
trict Judge erred in law in receiving oral 
evidence to show modification of the con- 
tract under Ext. I and his interpretation 
of Section 92 of the Evidence Act was 
erroneous, 


(ii) that the learned Assistant Dis- 
trict Judge erred in law in making out 
a new case for the Plaintiff bevond the 
pleading, 

(iii) that in the plaint or at anv sub= 
sequent stage of the proceeding the Plain- 
tiff never averred that he was ready and 
willing to perform his part of the con- 
tract and as such the Plaintiff was not 
entitled to judgment. 

8. We have heard the learned 
counsel Mr. M. A. Laskar, appearing on 
behalf of the Respondent at length. 


9. The first point that arises for 
consideration is whether oral evidence to 
modify the contract put into writing in 
Ext. I is. admissible in evidence. In other 
words whether oral evidence regarding 
modification of the terms of the contract 
as laid down in Ext. I is admissible in 
evidence. 

10. In the instant case the Plain- 
tiff has stated that there was an arree- 
ment for reconvevance of the land in 
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question within 3 vears from 23-2-66 on 
payment of the consideration. He admit- 
tedly failed to pav the consideration with- 
in 3 years but before the expiry of that 
period he got the stipulated period 
extended by two years more by an 
endorsement made by the defendant on 
the reverse of Ext. I on 16-2-1963. The 
Plaintiff admitted that he could not pav 
the amount within the extended period 
of two years. But he stated that in pre- 
sence of village elders the period was fur- 
ther extended by the Defendant orally 
for one year. The Plaintiff has brought the 
suit for specific performance of the con- 
tract on the basis of Ext. I, the terms of 
which according to him were subseauent« 
ly orally modified. 

11. Relevant portions of S. 91 of 
the Indian Evidence Act are as follows:— 

“9i. When the terms of a contract, 
or of a grant. or of any other disposi- 
tion of property, have been reduced to 
the form of a document, and in all cases 
in which anv matter is required by law 
to be reduced to the form of a document 
no evidence shall be given in proof of 
the terms of such contract grant or 
other disposition of property. or of such 
matter, except the document itself, or 
secondary evidence of its contents in 
cases in which secondary: evidence is ad~- 
missible under the provisions herein« 
before contained.” 

12. Considering the provisions of 
Section 91 of the Indian Evidence Act. it 
is auite clear that oral evidence to show 
modification of the terms of the contract, 
which has been reduced to writing is not 
entertainable in a case. 

13. The learned Assistant District 
Judge relied on Section 92 and held that 
oral evidence was admissible in the 
instant case to show modification of 
innovation of the contract laid down in 
Ext. I. In support of the finding of the 
learned Assistant District Judge Mr. Laskar 
referred to proviso 4 of Section 92 of the 
Indian Evidence Act which Teads as 
follows:— 


"92. When the terms of anv such 
contract, grant or other disposition of 
property, or anv matter reauired by law 
to be reduced to the form of a document. 
have been proved according to the last 
section, no evidence of anv oral agree- 
ment or statement shall be admitted, as 
between the parties to any such instru- 
ment or their representatives in interest 
for the purpose of contradicting. varving. 
adding to or subtracting from its terms, 


Proviso (1) x * ~ " 

Proviso (4). — The existence of anv 
distinct subseauent oral agreement to 
rescind or modify any such contract, srant 
or disposition of property may be pro« 
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ved except in cases in which such con~- 
tract. grant or disposition of property is 
by law reauired to be in writing. or has 
been registered according to the law 
in force for the time being as to the 
registration of documents.” 


14. On reading of the judgment 
of the learned Assistant District Judge 
and also after hearing the submissions of 
the learned counsel for the Respondent 
in this regard. it appears that the learned 
Assistant District Judge relied on pro- 
viso (4) to Section 92 for receiving oral 
evidence on the view that there was a 
Wistinct subsequent oral agreement to 
rescind or modify the contract under Ext. I. 


15. Proviso (4) to Section 92, 
however lays down that oral evidence is 
not admissible to prove the existence of 
any definite subsequent oral agreement 
to rescind of modifv anv contract which 
has been registered according to the law 
in force for the time being as to the 
registration of documents. 

16. Though an agreement for sale 
or reconvevance is not reauired by law 
to be registered, vet in the instant case 
the agreement was in writing and also 
had been registered in accordance with 
law as to the registration of documents. 
Ext. I is admittedly a duly registered 
document. In this connection we mav 
quote the following observations from 
Sarkar’s Law of Evidence. 12th Edition. 
at Page 820:— 


“(3) The rule applies to all regis- 
fered instruments, whether or not regis- 
tration is compulsory under the law. Ex- 
pression “or has been registered” refers 
to the fact of registration and not to the 
Tequirement of law. So, when a writing 
embodying a contract grant, etc. has 
been registered (although registration is 
not compulsory), parole evidence of anv 
subsequent agreement modifying or res- 
cinding the registered instrument is not 
admissible. It must be modified. altered 
or waived by another registered instru- 
ment. 

“The word “or” inthis proviso isnot 
fo be read as “and”. So the contention 
that oral evidence is admissible when the 
document though registered as a matter 
of fact is not reauired bv law to be regis- 
tered was negatived (Nokoor v. Asutosh. 
(1905) 9 CWN 214n).” 


17. In this connection reference 
may also be made to Dinkerrai Lalit 
Kumar v. Sukhdayal Rambilas, AIR 1947 
Bom 293, wherein Chagla J. delivering 
the judgement of the Court observed as 
follows:— 

*(3) The terms of the contract have 
been reduced to writing: and we mav 
point out with resnect to the learned 
Judge below that he has fallen into error 
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in admitting parole evidence with regard 
to negotiations antecedent to the contract 
and also with regard to the subseauent 
conduct of the parties. Once the parties 
Teduce the terms of their contract into 
writing, the court can onlv look at the 
writing alone in order to construe what 
the terms of the contract were. It is 
hardly necessary to say that what the 
terms of the contract between the parties 
were cannot be ascertained by allowing 
parole evidence as to what transpired 
antecedent to the contract or what the 
parties did subsequent to the contract.” 


18. In the instant case the pay- 
ment was to be made within 3 years from 
23-2-60 and then the period was extend- 
ed by 2 years by the Defendant bv en- 
dorsement on the reverse of the docu- 
ment itself. So in any view of the 
matter the pavment ought to have been 
made or the Plaintiff should have been 
willing to fulfil his part of the contract 
on or before 23-2-65. Admittedly. the 
Plaintiff could not and did not offer the 
consideration within that period. He has 
come with a storv that there was an oral 
agreement for extending the period bv 
one more year i. €e. till 23-2-1966 but the 
oral evidence regarding the variation of 
the term of the contract in this regard is 
not admissible in evidence either under 
Section 91 or Section 92 of the Indian Evi- 
dence Act. That being the position the 
learned Assistant District Judge committ- 
ed an error in law in receiving the oral 
evidence and holding that the Plaintiff 
offered the money within time. which was 
orally extended by the Defendant. 

19. The next important point is 
whether the Plaintiff in a suit for spe- 
cific performance is entitled to judgment 
without complying with Section 16 (e), 
Explanation (ii) of the Specific Relief Act, 
1963 read with the prescribed Forms No. 
47 and No. 48 of the Appendix A Sche- 
dule I of the Civil Procedure Code. 

20. Relevant provisions of Sec. 16 
of the Specific Relief Act may be quoted:— 

“16. Personal bars to relief. — Spe- 
cific performance of a contract cannot be 
enforced in favour of a person— 

a ee R 

(b) * * * 

(c) Who fails fo aver and prove that 
he has performed or has always been 
ready and willing to perform the essen= 
tial terms of the contract which are to be 
performed by him other than terms the 
performance of which has been prevented 
or waived by the defendant. 

(i) *** 

(ii) the plaintiff must aver perform- 
ance of, or readiness and willingness to 
perform. the contract according to its true 
construction.” 
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21. In the instant case neither in 
the plaint nor in his deposition. the plain- 
tiff stated that he was readv and willing 
to perform his part of the contract ac- 
cording to the terms of the Ext. I or 
even according to the alleged new terms 
in modification of the terms under Ext. I. 

22. Mr. Laskar, the learned coun- 
sel appearing for the respondent submits 
that even though it has not been speci~ 
fically stated either in the plaint or in the 
deposition of the Plaintiff that he was 
ready and willing to perform his part of 
his contract we should give reasonable 
interpretation of the language of the 
Plaint and use some amount of common 
sense in its interpretation. In this con- 
nection he referred to the decision in 
Narayan Nagorao v. Amrit Haribhau, AIR 
1957 Bom 241. 


23. But in the face of the unambi- 
guous language of Section 16 of the Spe~ 
cific Relief Act, 1963. as quoted herein- 
above and in view of the law laid down 
by the Supreme Court in this regard there 
is No scope for resorting to anv common 
sense in the interpretation of the plaint as 
strenuously submitted bv the learned 
counsel for the Respondent. 


24. In Prem Rai v. The D. L. F. 
Housing and Construction Pvt. Ltd., AIR 
1968 SC 1355 at p. 1357. the Supreme 
Court has observed as follows:— 


“In the present case there is absence 
of an averment on the part of the Plain- 
tiff in the plaint that he was ready to per- 
form his part of the contract. In the 
absence of such an averment it must be 
held that the plaintiff has no cause of ac- 
tion so far as the relief for specific per- 
formance is concerned.” 


In Ouseph Varghese v. Joseph Alev. 
(1969) 2 SCC 539 at p. 543 the Supreme 
Court has observed as follows:— 


“A suit for specific performance has 
fo conform to the requirements prescrib- 
ed in Forms 47 and 48 of the Ist Schedule 
in the Civil Procedure Code. In a suit for 
specific performance it is incumbent on 
the plaintiff not only to set out agreement 
on the basis of which he sues in all its de- 
tails, he must go further and plead that 
he has applied to the defendant specifi- 
cally to perform the agreement pleaded 
by him but the defendant has not done so. 
He must further plead that he has been 
and is still ready and willing to specifi- 
cally perform his part of the agreement. 
Neither in the plaint nor at anv subse- 
quent stage of the suit the plaintiff has 
taken those pleas. As observed bv this 
Court in ATR 1968 SC 1355 that it is well 
settled that in a suit for specific perform- 


- ance the plaintiff should allege that he is 


ready and willing to perform his part of 
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the contract and in the absence of such an 
allegation the suit is not maintainable.” 

25. As observed earlier admittedly 
there is no specific statement made in the 
plaint or in the deposition of the Plaintiff 
that he was readv and willing to perform 
his part of the contract. In the circum- 
stances in view of the provisions of Sec- 
tion 16 of the Specific Relief Act, 1963 
and the law laid down by the Supreme 
Court in this regard the Plaintiff is not 
entitled to any decree for specific perfor- 
mance. 


„ 26. In the result the iudgment and 
decree of the learned Assistant District 
Judge are set aside and the judgment and 
ele of the learned trial Court are re- 
stored. 


27. The appeal stands dismissed. 
We however make no order as to costs- 


BAHARUL ISLAM J.:— 28. I agree. 


` Appeal dismissed. 


—,,——. 
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P. K. GOSWAMI C., J. AND 
M. C. PATHAK J. 


Chargola Tea Co. Ltd. Appellant v. 


The Assam Financial Corpn. Shillong 
and others. Respondents. 


Misc. First Appeal No. 46 of 1970. D/- 
28-2-1973 against judgment and order of 
S. Phukan Dist. J. Cachar. Silchar D/= 
29-9-1970. 


Index Note:— (A) State Financial Cor- 
porations Act (1951), Pre. — Act is with- 
in the competence of the Parliament under 
Entries 43 and 45 of Sch. VII List I of 
Constitution. (X-Ref:— Assam Money- 
Lenders’ Act (4 of 1934) Section 4 and 
Constitution of India, Sch. VII, List 
entry 30). 


Brief Note:— (A) Parliament is com- 
petent to enact the Corporations Act as it 
can be traced not only to entrv 43 but also 
to Entry 45 of list I namely ‘Banking’. In~ 
cidentally it can permit charging of in- 
terest on loans and it cannot be challeng- 
ed on the ground that it is a matter relat- 
ing to money lending and exclusively 
within the competence of the State Lesis- 
lature under Entry 30 of list II (Case law 
discussed). (Para 8) 


Therefore Section 4 of the Assam 
Money Lariders’ Act cannot be advanced 
as a legal bar to the power of the Cor- 
Poration to charge compound interest. 


(Para 8) 
Cases referred: Chronological Paras 
AIR 1960 SC 424 = (1960) 2 SCR 362, 


Chaturbhai v. Union of India 
CQ/DQ/B101/73/MVI 


A.B 


AIR 1959 SC 544 = 1959 Cri LJ 660 
State of Rajasthan v. G. Chawla 7 
AIR 1947 PC 60 = 74 Ind App 23. 
Prafulla Kumar v. Bank of Com- 
merce Ltd. 7 
AIR 1941 FC 47 = 1940 FCR T88. 
Subramanyam Chettiar v. Muttu- 
swami Goundan 7 


J. P. Bhattacharjee and S. N. Medhi, 
for Appellant: B. C. Barua and P. N. 
Goswami. for Respondents, 

GOSWAMI, C. J.:— This Miscellane- 
ous First Appeal is directed against the 
judgment of the District Judge, Cachar 
whereby he allowed the praver of the 
Assam Financial Corporation, Respon- 
dent No. 1. (hereinafter “the Cornora~ 
tion”) to enforce a registered mortgage 
under Section 31 of the State Financial 
Corporations Act, 1951 (briefly ‘the Act’). 


2. The facts briefly are as follows: 
The Corporation is established under Sec- 
tion 3 of the Act for carrying on business 
in the State of Assam with Head office at 
Shillong. Respondent No. 2 Messrs. Kalim- 
pong Properties Limited borrowed a sum 
of Rs. 7,50,000/- from the Corporation by 
executing a registered mortgage deed on 
15th Mav. 1963 and the respondents 3 to 
6 stood as guarantors jointly and seve- 
rally. The appellant. Chargola Tea Com~ 
pany Limited (hereinafter ‘the Company’) 
is the transferee from the respondent No.2 
and is now admittedly answerable for the 
mortgage debt. The mortgage deed sti- 
pulated interest at the rate of 7}per cent 
per annum. It was further stipulated that 
in case of breach of anv of the conditions of 
the loan, the entire amount due on account 
of the loan was at once to be repavable 
by respondents 2 to 6 jointly and seve- 
rally. The said liability bv transfer. has 
now devolved upon the appellant, which 
is the admitted position. It is also admit- 
ted that a default in pavment of the sti- 
pulated instalment has been made and 
when the debtors failed to make pavment. 
even after notice. the Corporation filed an 
application under Section 31 of the Act 
before the District Judge to enforce the 
terms and conditions of the deed of mort~ 
gage of 15th May 1963, and for the reali- 
sation of Rs. 6.79,078.03 together with 
future interest. On a praver of the Cor- 
poration, orders were passed in terms of 
Section 31 (1) of the Act. 


3. The appellant admitted the 
claim but contended that the application 
was not maintainable on certain legal 
grounds raised before the Court. One 
witness was examined on behalf of the 
Corporation and the Company did not 
examine any witness. The witness for 
the Corporation admitted receipt of Rs. 
25,000/- after filing of the application. It 
was contended before the District Judge 
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that the application was. not properly filed 
under Section 31 of the Act: secondly. it 
Was contended that under Section 4 of the 
Assam Money Lenders’ Act. 1934, charg- 
ing of compound interest was illegal and 
hence the application should be rejected. 
The learned District Judge rejected both 
the contentions. Hence this appeal. 

4, Mr, J. P. Bhattacharjee the 
Tearned counsel for the appellant, con- 
fines his submission before us to only one 
point. He submits that under Section 4 
of the Assam Money-Lenders’ Act, 
which applies to the Corporation. anv con< 
tract made before or after the commence~ 
ment of that Act for the loan of monev 
by a money-lender shall be illegal in sa 
far as it provides directly or indirectly 
for the payment of compound interest. To 
the identical objection before the District 
Judge, it was submitted by the Corpora- 
tion that under Section 2 clause (3) (o) 
a loan advanced by Life Insurance Cor« 
poration of India, Financial Corpora< 
tion of India or anv other Corporate body 
is exempted from the provisions of the 
Money-Lenders’ Act. It is submitted that 
the loan advanced by the Corporation in 
this case does not therefore. attract, the 
provisions of the Assam Money-Lenders’ 
Act, The District Judge repelled an obiec< 
tion of the Company that that clause is 
not retrospective. 


5. Mr, Bhattachariee, however. 
made a new submission. According to him. 
the Assam Money-Lenders’ Act is a Spe- 
cial Act which has been promulgated by 
the State Legislature in terms of Entry 30 
of List II of the Seventh Schedule. En- 
try 30 is in the following terms:— 

*Money-lending and money-lenders; 

relief of agricultural indebtedness.” 
The Corporation Act is passed according 
to him, under Entry 43 of List I of the 
Seventh Schedule. Entry 43 is in the 
following terms:— 

“Incorporation, regulation and wind-« 
fing up trading corporations including 
banking, insurance and anv financial cor« 
porations but not including co-operative 
Societies.” 

It is strenuously urged that the Money- 
Lenders’ Act being a competent State Law 
under the aforesaid Entry 30. the provi- 
sions of such a law must prevail even in 
the case of Corporation, the source where- 
of is Entry 43 of List I of the Seventh 
Schedule. In order to appreciate the sub- 
mission, we have to go through the provi- 
Sions of the Corporation Act to find out 
the obiect and the purpose of the Act and 
the scheme disclosed therein. We mav. 
therefore notice some of the material pro- 
visions of the Act. As the preamble 
shows, the Act is to provide for the estab~ 
lishment of State Financial Corporations. 
Section 25 recites the business which the 
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Financial Corporation mav transact- 
Amongst other things. by Section 25 (1) 
of the Act, as amended by Act No. 6 of 
1962. “The Financial Corporation mav, 
subject to the provisions of this Act carry 
on and transact any of the following kinds 
of business. namely:— 

*(g) granting loans or advances to, or 
subscribing to debentures of. an indus- 
trial concern, repayable within a period 
not exceeding twenty years from the date 
on which they are granted or subscribed 
to as the case may be: — 

XXXX 

h) E ‘the doing of such acts 
and things as may be incidental to, or 
consequential upon, the exercise of its 
powers or the discharge of its duties 
under this Act.” 

By Section 27 (1), the Corporation may 
impose such conditions for protecting the 
interests of the Financial Corporation and 
securing that the accommodation granted 
by it is put to the best use bv the indus- 
trial concern. By Section 30. ‘Notwith- 
standing anything in anv agreement to the 
contrary the Financial Corporation mav by 
notice in writing. require any industrial 
concern to which it has granted anv loan 
or advance to discharge forthwith in full 
its liabilities to the Financial Corporation— 


XXXXX 
(b) if the industrial concern has failed 
fo comply with the terms of its contract 
with the Financial Corporation in the 
matter of the loan or advance: 


x . 
By Section 48 (1), “the Board may. after 
consultation with the Reserve Bank and 
with the previous sanction of the State 
Government, make regulations not incon- 
sistent with this Act and the rules made 
thereunder to provide for all matters for 
which provision is necessary or expe- 
dient for the purpose of giving effect to 
the provisions of this Act.” 

“(2) In particular, and without preju- 
dice to the generality of the foregoing 
power. such regulations ey Provide for 


XXXX 

(g) the conditions which the Financial 
Corporations may impose in granting 
loans or advances.” 


6. It is contended that '‘'money- 
lending’ is an item of the Entry which is 
exclusively within the competence of the 
State and therefore anv legislation with 
regard to ‘money-lending’ must prevail 
if there is no provision therein repugnant 
to the Central Act. We are. however, un- 
able to accept this submission. The verv 
fact that under Section 25 (1) (£), the Cor- 
poration may grant loans to industrial 
concerns, it is implicit that there is a 
power to charge interest as agreed upon 
between the parties, Besides, the provi- 
sions of Sections 27 and 30 (b) and regu- 
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lations made under Section 48 (2) (s) 
clearly disclose a scheme permitting 
charging of interest and imposing of such 
terms as mav be agreed upon between the 
parties at the time of advancement of the 
loan. Having made these provisions 
Parliament has taken care to insert Sec+ 
tion 46-B, by Amendment of the Act in 
1956. which reads: 

“The provisions of this Act and of any 

rules or orders made thereunder shall 
have effect notwithstanding anvthing in- 
consistent therewith contained in any 
other law for the time being in force or 
in the memorandum or articles of associa- 
tion of an industrial concern or in any 
other instrument having effect by virtue 
of anv law other than this Act, but save 
as aforesaid. the provisions of this Act 
shall be in addition to and not in deroga- 
tion of anv other law for the time being 
applicable to an industrial concern.” 
Tf there is any creeping doubt in the 
matter that is concluded by insertion of 
Section 46-B. Interest is heart of the 
matter in advancement of Joans and that 
would be even incidental to the power 
given to the Corporation under the Act to 
advance loans and to enforce other terms 
as may be agreed upon. 

T. Mr. Bhattachariee drew our 
attention to a decision of the Privy Coun= 
cil in Prafulla Kumar Mukherjee v. Bank 
of Commerce Ltd.. AIR 1947 PC 60, which 
is referred with approval by the Supreme 
Court in Chaturbhai v. Union of India, 
AIR 1960 SC 424. We may, therefore 
quote the observations of the Supreme 
Court in the above decision. 


“In eyery case where the legislative 
competence of a legislature in regard to 
a particular enactment is challenged with 
reference to the entries in the various 
lists it is necessary to examine the pith 
and substance of the Act and if the 
matter comes substantially within an item 
in the Central List it is not deemed to 
come within an entry in the Provincial 
list even though “the classes of subiects 
looked at singly overlap in many res- 
pects”. It is within the competence of 
the Central legislature to provide for 
matters which mav otherwise fall within 
the competence of the Provincial legisla- 
ture if they are necessarily incidental 
to the effective legislation by the Central 
legislature on a subject of legislation exes 
Pressly within its power”. 

XEXKXEX 

“In the interpretation of the scope of 
these items the widest possible amplitude 
must be given to the words used and each 
general word must be held to extend to 
ancillary or subsidiary matters which can 
fairly be said to be comprehended in it.” 
As has been observed by Sir Maurice 
Gwyer C. J. dealing with items in the 
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Lists in Subrahmanvan Chettiar v. Muttu- 
swami Goundan, AIR 1941 FC 47 at © 51. 
“It must inevitably happen from time 
to time that legislation, though purporta 
ing to deal with a subject in one list tou=- 
ches also on a subiect in another list, and 
the different provisions of the enactment 
may be so closely intertwined that blind 
adherence to a strictly verbal interpreta- 
tion would result in a large number of 
statutes being declared invalid because 
the Legislature enacting them mav an- 
pear to have legislated in a forbidden 
sphere.” 
The Supreme Court also observed in State 
of Rajasthan v. G. Chawla. AIR 1959 SC 
544 at p. 546 as follows:— 

“It is equally well settled that the 

Power to legislate on a tonic of legislation 
carries with it the power to legislate on 
an ancillary matter which can be said to 
be reasonably included in the Power 
given.” 
While legislating within its competence in 
terms of an entry, Parliament can touch 
the fringe of another entrv and as the rule 
is of the pith and substance of the matter 
and calls for liberal interpretation. no con= 
stitutional obiection can be advanced 
against the present Act which does au-< 
thorise imposing of terms and conditions 
of advancement of loan which would 
clearly include charging of interest, sim 
ple or compound, The Assam Money- 
Lenders’ Act cannot therefore. be called in 
aid to curtail that power which is con 
ferred under the Corporation Act. 

8. For the foregoing reasons and 
particularly in view of Sec. 46-B of the 
Act. Section 4 of the Assam Monev-Len~ 
ders’ Act cannot be advanced aS a legal 
bar to the power of the Corporation to 
charge compound interest. Besides. the 
Corporation Act can be traced not only to 
Entry 43, but also to Entry 45 of List I 
of the Seventh Schedule, namely ‘Bank~ 
ing’. There is therefore, no substance in 
the contention that Parliament is not com- 
petent to enact the Corporation Act, per- 
mitting. as it does, charging of interest on 
the ground that it is a matter relating to 
money-lending and exclusively within the 
competence of the State Legislature under 
Entry 30 of List II of the Seventh Sche- 
dule. The submission of Mr. Bhattachar- 
jee, therefore. is of no avail 

9. In the view we have taken itis 
not necessary to go into the question whe- 
ther Section 2, Clause 3 (c) of the Assam 
Money-Lenders’ Act is retrospective or 
not. 

10. In the result, the appeal fails 
and is dismissed. We will. however. make 
no order as to costs, 

PATHAK J.:—~ 11. I agree. 

Appeal dismissed. 





1973 


AIR 1973 GAUHATI 139 (V 60 C 50) 


D. M. SEN AND BAHARUL 
ISLAM JJ. 


Kazi Taufiquor Rahman, Appellant v. 
Bewa Elachi Bibi, Respondent. 


L. P. A. No. 9 of 1969: D/- 23-2-1973 
from iudgment of M. C. Pathak J. in S. = 
No. 113 of 1965 D/- 3-6-1969, 


Index Note:— (A) Letters Patent 
Clause 15 — Letters Patent Appeal — 
Scope. 

Brief Note: (A) Ordinarily only 
such questions of law and fact as have 
been canvassed before the single Judge 
can be raised in Letters Patent appeal un- 
less the question concerned relates to 
jurisdiction or is a point of law that goes 
to the root of the case or concerns the 
vires of a statutory provision: ATR 1950 
Puni 302 and AIR 1969 Gui 79 Followed. 

(Paras 7, 9) 

Index Note:— (B) Letters Patent, 
Clause 15 — Appeal under — Additional 
evidence — Admissibility, 

Brief Note:— (B) In a Letters Patent 
appeal, appellant will not be allowed to 
produce a document when its relevancy 
is challenged by the respondent. (Case law 
discussed). (Paras 15, 17) 


Index Note:— (C) Civil P. C. Order 7, 
Rule 7 — Suit for etectment — No evi- 
dence adduced nor issue raised on aues- 
tion of title — Decree cannot be granted. 


Brief Note:— (C) Where in a suit for 
ejectment. the title to the suit land was 
not put in issue even though challenged. 
nor any evidence adduced with regard to 
it or a finding arrived thereon, the plain- 
tiff cannot be granted the decree for eject- 
ment. (Case law discussed). (Para 20) 
Cases Referred: Chronological Paras 
AIR 1969 Delhi 279. Union of India 

v. Angrup Thakur 17 
AIR 1969 Gui 79. Dawood Mohomed 

v. Union of India . 
AIR 1963 SC 1526 = (1964) 2 SCR 35, 

K. Venkataramiah v. Seetharama 

Reddy 12 
AIR 1954 Patna 128 = 1953 BLJR 

385, Kasturi Devi v, Shripal Singh 19 
AIR 1951 Patna 550 = ILR 27 Pat 

554, Mohammad Mian v. Jugeshwar 

Prasad ag 
AIR 1950 East Puniab 302 = 52 Pun 

LR 100 Ahsan Elahi v. Mehr Elahi 77 
AIR 19381 PC 143 = 58 Ind App 254, 

Parsatim Thakur v. Lal Mohan 

Thakur 13 
(1903) ILR 25 All 498 = (1903) All 

WN 112 (FB), Balmakund v. Dalu 9 
F. A. Nos. 14 and 33 of 1962 

(Assam) 10 


CQ/CQ/B96/73/SNV, 


Taufiquor Rahman v. Elachi Bibi (Sen J.) 


[Prs, 1-4] Gau. 139 


P. Choudhuri, D. K. Sarma and S.K. 
Goswami, for Appellant: B. C. Das and 
M. A. Laskar, for Respondents. 


SEN J.— This is an appeal under 
Clause 15 of the Letters Patent against 
the judgment of Pathak, J. dismissing the 
plaintiff appellant’s appeal arising from 
a suit instituted by him for eiectment of 
the defendant-respondent from the suit 
land on the ground that it was reauired by 
him (plaintiff) for his bona fide use- The 
plaintiff's suit had earlier been dismissed 
by the learned Sadar Munsiff, which dis- 
missal was affirmed by the learned Addi- 
ae District Judge, Gauhati upon ap- 
pe 


2. The plaintiff’s case is that he 
is the absolute owner of the suit land, 
which devolved on him by virtue of a 
registered deed of gift from one Kazi 
Kayambir Rahman. The defendant-res- 
pondent was a tenant of Kazi Kavambir 

n and upon the aforesaid gift be- 
came the plaintiffs tenant. The defen- 
dant was served by the plaintiff with a 
registered notice to vacate the suit land, 
which she failed to do. The suit for eject- 
ment was filed thereon. with results as 
stated aforesaid. 


3. The learned single Judge has 
affirmed the judgment of the trial court 
and of the appellate court below. He has 
held that there being a categorical denial 
by the defendant of tenancy of the suit 
land under the plaintiff, the plaintiff was 
required to prove that he had acauired 
title to the suit land by virtue of deed of 
gift executed by Kazi Kavambir Rahman 
in his favour, The learned single Judge 
has observed that no issue regarding the 
alleged deed of gift and the plaintiff's 
acquisition of title to the suit land bv 
virtue of such deed of gift had been fram- 
ed in the suit. As such, the learned sin- 
gle Judge held that the courts below were 
correct in directing the plaintiff to file a 
regular suit for declaration of his title to 
the suit land. There was no doubt. a sub- 
mission before the learned single Judge by 
the counsel for the plaintiff-appellant that 
the question of title by virtue of deed of 
gift should be decided in this verv suit. 
That submission was rejected by the 
learned single Judge on the ground that 
the question of the plaintiffs title could 
not be adjudicated upon adequately and 
properly in this suit for eiectment sim- 
pliciter. 

4, This appeal under Clause 15 of 
the Letters Patent is thus. against the 
judgment of the learned single Judge, 
primarily on the ground that the auestion 
of the plaintiffs title should have been 
adjudicated in this suit for eiectment and 
the learned Judge in not having done so 
fell into an error. 
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5. Mr. P. Choudhuri, the learned 
counsel for the plaintiff has also praved 
that the judgment in First Appeals Nos. 14 
and 33 of 1962 be allowed to be adduced 
as further evidence under Order 41 R. 27 
C. P. C. in order to establish the validity 
of the deed of sift of the suit land bv 
Kazi Kayambir Rahman in favour of the 
plaintiff, 


6. We have first to consider the 
points on which an appeal under Clause 15 
of the Letters Patent may be heard: 
secondly, whether further evidence under 
Order 41 Rule 27. C. P. C. may be allowed 
in such an appeal and. if so. be allowed 
in the instant case: and thirdly. whether 
the question of title may properly be 
adiudicated in a suit for ejectment sim- 
pliciter. 


T: In our opinion, the scope of an 
appeal under Clause 15 of the Letters 
Patent is clearly defined. The appellant 
in an appeal under this clause is not 
ordinarily entitled to be heard on points 
which have not been raised before the 
Judge from whose judgment the appeal is 
preferred, What has to be seen is whe- 
ther the judgment of the single Judge is 
correct on the fact or law as presented be- 
fore him or whether he has takeninto ac- 
count an irrelevant factor failed to take 
into account a material fact or had applied 
any erroneous principle of law although a 
point of law going to the root of the case 
can be raised as also a question relating 
to jurisdiction or constitutionality of a 
statutory provision. This was the view, 
as we find. taken by their Lordshins in 
Ahsan Elahi v. Mehr Elahi, AIR 1950 
East Puni 302. No doubt, a Letters Patent 
appeal is in the nature of a rehearing of 
the appeal as before the single Judge. but 
such appeal before the Letters Patent 
Bench should ordinarily be confined to the 
points of law or fact that had been can= 
vassed before the single Judge. 


8. Mr. P. Choudhuri has invited 
our attention to the decision in Dawood 
Mohomed v. Union of India. AIR 1969 Gui 
79 in support of his submission that an 
appellate court hearing an appeal under 
Letters Patent is bound to hear the appeal 
on questions of law and of fact and that 
the Letters Patent Bench has all the 
powers which can be exercised by a single 
Judge in the appeal before him. We have 
carefully gone through the iudgment 
cited above and we find that their Lord- 
ships observed: 


“Since clause 15 of the Letters Patent 
appeal does not lay down any limitation 
of any sort either as regards the subiect 
matter of the appeal or the powers of the 
appellate Court, the appellate Court hear- 
ing the appeal under the Letters Patent 
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is bound to hear the appeal both on aues- 
tions of law and questions of fact. which 
were agitated before the learned Judge 
ase whose judgment the appeal is prea 
erred.” 


We are in complete agreement 
with ‘the passage quoted above and we 
also hold that the questions of law and fact 
that were canvassed before the learned 
single Judge may be canvassed again be- 
fore this Bench, but no additional ground 
mav be covered unless it relates to juris- 
diction or is a point of law that goes to 
the root of the case or is concerned with 
the vires of a statutory provision. 


10. The question that falls for 
determination in this Letters Patent An-+ 
peal is whether the leraned Judge was 
right in holding that on the facts and law 
as presented to him the auestion of plaina 
tiffs title to the suit land could be ad= 
judicated upon adequately and properly 
in this suit for eiectment simpliciter and 
whether to prove the validity of the deed 
of gift and his title derivative therefrom, 
the judgment in F. A. Nos. 14 and 33 of 
1962 (Assam) should have been allowed to 
have been adduced. 


11. It is not disputed by the learn= 
ed counsel, appearing for the plaintiff ap- 
pellant. that there was no application be« 
fore the single Judge under Order 41 R. 27. 
C. P. C. for production of the judgement 
in F. A. Nos. 14 and 33 of 1962 (Assam) 
in which the validity of the deed of gift 
in favour of the plaintiff is said to have 
been determined. That Judgment was 
delivered on 3ist August 1967. while the 
judgment of the learned single judge was 
delivered on 3-6-1969. In other words, 
although the judgment in F. A. Nos. 14 
and 33 of 1962 (Assam) was available to 


. the plaintiff-appellant. no steps had been 


taken to bring the same on record before 
the learned single Judge. We cannot 
therefore say that the learned single 
Judge was wrong. on the facts or on Jaw 
presented to him, to hold that the question 
of title of the plaintiff should first be de+ 
termined in a regular suit for declaration 
of title to the suit land, before the plain« 
tiff could succeed in his suit for eiectment 
since there wasa denial of relationshin of 
landlord and tenant by the defendant. The 
learned Judge was quite right in holding 
that in view of the fact “no issue regard< 
ing the alleged deed of sift and plaintiff's 
acquisition of title to the suit land 
by virtue of it was framed in the suit”. 
the plaintiff should first get his title de= 
elaredina regular suit- The judgment in 
F. A. Nos. 14 and 33 of 1962 was not pro- 
duced by the plaintiff before the learned 
single Judge nor was permission sought 
for its production. He was not thus, ina 
Position even to consider how far that 
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deed of gift was pertinent to the present 
suit land. We cannot, therefore, hold that 
the learned single Judge had been erro- 
neous in his decision, 


12. Mr. P. Choudhuri then sub- 
mits that since a Letters Patent Bench 
has all the powers that could have been 
exercised by the Single Bench, and since 
it was within its competence to allow pro- 
duction of additional evidence under 
Order 41 Rule 27. C. P. C., this Letters 
Patent Bench should now do so. We agree 
that the provision in that order is couched 
in a language which is wide enough to 
include within its fold a Letters Patent 
Appeal from the judgment bv a Single 
Judge. But before doing so, the question 
that will have to be considered is whe- 
ther this is a fit case in which the iudg= 
ment in F. A. Nos. 14 and 33 of 1962 
should be allowed to be adduced as addi~ 
tional evidence. As held in K. Venkata~ 
ramiah v. Seetharama Reddy, AIR 1963 
sc 1526. 
the appellate Court has the 
power to allow additional evidence not 
only if it requires such evidence to 
enable it to ‘pronounce judgment’ butalso 
for ‘any other substantial cause’. There 
mav well be cases where even though 
the Court finds that it is able to pronounce 
judgment on the state of the record as it 
is. and so. it cannot strictly sav that it 
requires additional evidence ‘to enable it 
to Pronounce judgement’ it still considers 
that in the interest of justice something 
which remains obscure should be filled up 
so that it may pronounce its judgement in 
a more satisfactory manner. Such a case 
will be one for allowing additional evi- 
dence ‘for any other substantial cause’ 
under Rule 27 (1) (b) of the Code.” 

13. Again, as has been held by 
their Lordshins of the Privy Council in 
Parsotim Thakur v. Lal Mohan Thakur, 
AIR 1931 PC 143— 


“It may be required to ‘enable the 
Court to pronounce judgment, or for any 
other substantial cause but in either case 
it must be the Court that reauires it, 
This is the plain grammatical reading of 
the sub-clause. The legitimate occasion 
for the exercise of this discretion is not 
whenever before the appeal is heard a 
party applied to adduce fresh evidence, 
but when on examining the evidence as 
it stands some inherent lacuna or defect 
becomes apparent.” 


14. In other words additional evi- 
dence may be allowed to be adduced 
under Order 41. Rule 27. C. P. C. when 
an appellate court, after examining the 
evidence on record comes to the conclu-~ 
sion that the evidence as it stands dis- 
closes some inherent lacuna or defect or 
that its judgment cannot be pronounced 


vesser 
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in the absence of such additional evi- 
dence, 

15. In the instant case. we do not 
find that some inherent lacuna or defect 
has become apparent or that something 
which remains obscure reauires to be 
filed upin the interest of iustice. More- 
over, the applicability of the judgment In 
F. A. Nos. 14 and 33 of 1962 to the pre- 
sent suit landhas been strenuously chal- 
lenged by the respondent. 

16. In a Letters Patent appeal, 
the Letters Patent Bench. no doubt, has 
all the powers that could have been exer< 
cised by the learned single Judge. But 
we are not certain that even if an appli- 
cation under Order 41, Rule 27, C. P. C 
had been made before the single Judge 
for production of the Judgment in F, A 
Nos, 14 and 33 of 1962. the single Judge 
would have been justified in allowing 
that application. The declaration of the 
validity of the deed of gift in that judg- 
ment was with regard to the suit land in 
those cases and may or may not be per- 
tinent to the suit land in the present ap- 
peal: in any case, its relevance has been 
strongly challenged. It would have been 
better, therefore. as held bv the learned 
single Judge that the plaintiff should 
obtain a declaration of his title to the suit 
land in a proper suit before a competent 
Court of law. 

17. Mr. P. Choudhuri has drawn 
our attention to the decision in Union of 
India v. Angrup Thakur, AIR 1969 Delhi 
p. 279. where in a Letters Patent Appeal 
additional evidence had been allowed. 
In that case, we note. that the appellant 
did not seek production of evidence in 
the form of statements of witnesses or 
public or private document which might 
reauire rebuttal. He merely sought pro- 
duction of an instrument whereby the 
President of India had, with the consent 
of the Government of Puniab entrusted 
to the latter the functions of the Central 
Government under the Land Acauisition 
Act, and against which the respondent 
did not claim to lead any evidence in 
rebuttal or even attempted to auestion 
the relevancy thereof. 

18. The third auestion is whether 
in an ejectment suit simpliciter. where 
the plaintiff has failed to prove the rela- 
tionship of landlord and tenant, a court 
should grant an equitable relief on the 
basis of title. 

19, It has been held in Mohammad 
Mian v. Jugeshwar Prasad AIR 1951 
Pat 550— 

“If the auestion of title has been 
Taised in the trial of the suit and has 
been investigated the parties knowing 
about it and adducing evidence on the 
point. and court is in a position to give 
the pltf. the relief asked for on the basis 
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of his title, there is no reason whv the 
court should drive the pltf. to file another 
suit in order to get this relief, provided 
that the plaintiff has done nothing to dis- 
qualify him from receiving eauitable 
relief.” 

The same view wastaken in Kasturi Devi 
v. Shripal Singh, AIR 1954 Pat 128. In 
the Full Bench decision reported in (1903) 
ILR 25 All 498, the plaintiff was granted 
decree on his title although he had failed 
to make out his ease as to the letting. 
That was however on the ground that 
“the fact that no distinct issue as to the 
plaintiff’s title had been framed could not 
be construed to the prejudice of the plain- 
tiff inasmuch as the issue had in fact 
been tried. and it could not be said that 
the defendant had been in any way taken 
by surprise.” 

20. In the instant case, the aues- 
tion of title to the suit land was never 
put in issue. nor was anv evidence adduc~ 
ed with regard to the title or any finding 
arrived thereon. It would, therefore, not 
be open to the plaintif in this suit for 
ejectment filed on basis of tenancy. to 
obtain a decree for eviction and posses- 
sion, on basis of his alleged title. 


21. After a careful consideration 
of the submissions made bv the learned 
counsel for both the sides. we find that 


no case has been made out for interference 
with the judgment and order, appealed 


against. This appeal accordingly fails. 
Tere will, however be no order as to 
costs. 


BAHARUL ISLAM, J.:— 22. I agree. 


Appeal dismissed. 
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The Motor Owners Insurance Co. Ltd., 
Appellant v. Srimati Renuka Rov and 
another, Respondents. 

M. A. (F) No. 7 of 1971, D/- 23-2- 
1973, against order of M. M. Rahman 
Member. Motor Accident Claims Tribunal 
Jorhat, D/- 29-9-1970. 

_ Index Note:— (A) Motor Vehicles 
Act (1939), S. 110-D — Ground in appeal 
by insurance Company. 

Brief Note:— (A) Appeal by insur- 
ance Company on grounds other than those 
mentioned in Section 96 (2) is not main- 
tainable. Para 6) 

Index Note:—- (B) Motor Vehicles Act 
(1939). S-  119-D — Cross-cbiection not 
maintainable. (X-Ref:— C.P.C. Order 41, 
Rule 22, Assam Motor Accidents Claims 
Tribunals Rules, 1960, Rule 20). 

Brief Note:— (B) Cross-obiection to 


appeal under S. 110-D is not maintain- 


CQ/CQ/B97/73/MVI B 


A.E R. 


able. Order 41 C. P. C. has not been made 

applicable to proceedings before Claims 

Tribunal or to appeal before High Court. 

: (Para 9) 

Index Note:— (C) Motor Vehicles 

Act (1939), See, 110-D — Enhancement 
of quantum of award, 


Brief Note:— (C) High Court cannot 
increase quantum of award by invoking 
Order 41, Rule 33. C. P. C. since O. 41 
is not applicable to appeal under Sec- 
tion 110-D. (Para 10) 
Cases Referred: Chronological Paras- 
AIR 1973 Gau. 97 = M. A. F. No. 56 
of 1971, D/- 19-1-1973 Premier 
Insurance Co. Ltd. v. Member. 
Motor Accident Claims Tribunal, 
Jorhat 

AIR 1959 SC T331 = 1961 SCR 168 
British India General Insurance Co. 
Ltd. v. Captain Itbar Singh 

AIR 1959 SC 1331 = (1960) 1 SCR 
168 British India General Insurance 
Co. Ltd, v. Captain Ithar Singh 

K. L, Jain for Appellant: 
for Respondents. 

JUDGMENT:— This appeal is under 
Section 110-D of the Motor Vehicles Act 
1939 (hereinafter referred to as ‘the Act) 
by the insurer and is directed against the 
award of the Motor Accident Claims Tri- 
bunal, Jorhat in Motor Accident Case 
No. 87 of 1968. The facts of the case. 
briefly, are: 

Gajendra Roy. deceased, was work- 
ing as a Yard-master of the Assam State 
Transport at Jorhat at a monthly wage 
of Rs. 235/-. On 6-3-66 at night, while 
he was returning home by the Trunk road, 
he was knocked down bv vehicle Number 
ASJ 7021 coming from the western side 
of the Jorhat town. Gaiendra Rov died 
instantaneously at the spot. The vehicle 
Was owned by opposite party Number I, 
Bhagwandas Bawri of Assam Travels 
Private Limited. Jorhat- The police was 
informed over the phone, A G. D. entry 
was made by the police of the thana. 
Police visited the snot and took up investi- 
gation and seized the vehicle in front of 
Assam Travels. Jorhat. The claimant is 
the widow of Gaiendra Rov and she has 
claimed Rs. 75,000/- against opposite 
party No. 1 and also has made appellant 
who is the insurer, opposite party No. 2 
in her application, 

. The opposite parties filed 
written statements. They deny that the 
vehicle in question was involved in the 
accident and plead that the claim was 
highly excessive. 

The learned Claims Tribunal 
framed six issues of which we are con- 
cerned with four. They are: 

“3, Whether the motor vehicle Num- 
ber ASJ 7021 was involved in the acci~ 
dent in question ? 
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4. Whether there is any cause of 
action as against opposite party No. 
(Motor Insurance Company) or whether 
there is any cause of action at all for this 
case for compensation ? 


5. Whether the amount of compensa~ 
tion claimed is highly excessive? 

6. To what relief, if any, are the 
parties entitled?” 


The learned Claims Tribunal. after 
trial, awarded Rs. 14000/- against the 
claim of Rs. 75.000/-. He held that the 
vehicle No. ASJ 7021 knocked down 
Gajendra Roy and caused his instanta- 
neous death and that the vehicle was 
owned by opposite party No. 1. 


4. Shri B. Das, learned counsel 
appearing for the claimant respondent. 
has raised the preliminary objection that 
the appeal by the insurer is not com- 
petent inasmuch as the grounds of the 
appeal are barred under Section 96 (2) 
of the Act and relies on a decision of 
this Court in Premier Insurance Co. Lid. 
v. The Member. Motor Accident Claims 
Tribunal Jorhat M. A. (F) No. 56 of 1971 
D/- 19-1-73 = (AIR 1973 Gau. 97), On the 
other hand Shri K. L. Jain, learned coun- 
sel for the appellant, submits that 
the above decision is no authority 
in support of the preliminary ob- 
jection inasmuch as the point he 
is going to raise in the appeal was not 
raised in the above decision. Shri Jain 
relies on sub-Section (1) of Section 96 
and submits that there is no valid iudg- 
ment against the insured and in fact no 
judgment could at all be passed against 
the insured and therefore no liability of 
the insurer arises in the instant case. 


5 The relevant portion of 8S. 96 
of the Act mav be quoted: 


“96. Duty of insurers to satisfy juds~ 
ments against persons insured in respect 
of third party risks. — (1) If after a 
certificate of insurance has been issued 
under sub-section (4) of Section 95 in 
favour of the person bv whom a policy 
has been effected, judgment in respect of 
any such liability as is reauired to be 
covered by a policy under Clause (b) of 
sub-section (1) of Section 95 (being a 
liability covered by the terms of the 
policy) is obtained against anv person 
insured by the policy then, notwithstand« 
ing that the insurer may be entitled to 
avoid of cancel or mav have avoided or 
cancelled the policy, the insurer shall. 
subject to the provisions of this section. 
pav to the person entitled to the benefit 
of the decree anv sum not exceeding the 
sum assured payable thereunder, as if 
he were the judgment-debtor. in respect 
of the liabilitv. together with anv amount 
payable in respect of costs and anv sum 
payable in respect of interest on that sum 
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bv virtue of anv enactment relating to 
interest on judgments. 

No sum shall be payble by 
any insurer under sub-Section (1) in res- 
pect of any judgment unless before or 
after the commencement of the procee~ 
dings in which the judgment is given the 
insurer had notice through the Court of 
the bringing ofthe proceedings or in res- 
pect of any judgment so long as execu~ 
tion is staved thereon pending an anneal 
and an insurer to whom notice of the 
bringing of any such proceedings is so 
given shall be entitled to be made a party 
thereto and to defend the action on any 
of the following grounds......... 

Then the grounds are enumerated. 


Sub-section (1) makes the insurer 
liable to pay the amount awarded against 
the insured and in favour of the heirs of 
the deceased who might get the benefit 
of the insurance policy, provided the 
insurer had notice of the proceeding 
through court. The sub-section makes 
the insurer, asit were,a judgment-debtor 
and declares his liabilitv to pav the 
amount awarded against insured, but 
not exceeding the amount covered by the 
policy of insurance. This sub-section 
does not give the insurer any right to 
challenge whether the judgment or decree 
or award passed against the insured is a 
good one. If no notice of the proceedings 
is issued to the insurer under sub-s. (2) 
no sum is payable by him under sub-s. (1) 
in respect of any judgment. If notice is 
served of the aforesaid proceedings. then 
he can appear and defend the action of 
the claimant on any of the grounds enu~ 
merated under sub-section (2). 


6. Shri Jain, in support of his 
contention, submits that the. impugned 
judgment was not a legally valid iudg- 
ment. because, according. to him. — (1) 
the claimant has not proved negligence 
on the part of the driver of the vehicle 
in question, (2) that the posthumous son. 
Bipur Kumar. who was born three months 
after his father was killed. hasnot been 
made a party to the application and as 
such the award is vitiated or in anv case 
the liability is to be reduced by one-third 
(there having been two claimants in the 
application): (3) that the claimant has not 
proved that Bhagawandas Bawri was the 
owner of the vehicle and that the evi- 
dence shows that the vehicle belonsed to 
Assam Travels (P) Ltd.. Jorhat: and (4) 
that the impugned award is not warrant- 
ed by evidence on record and that the 
amount of award was excessive. 


This Court in M. A. (F) No. 56 of 
= (AIR 1973 Gau. 97) (supra) held: 


“Sub-sections (2) and (6) of S. 96 
were exhaustively dealt with and con- 
sidered by the Supreme Court in the 
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case of British India General Insurance 
Co. Ltd. v. Captain Itbar Singh reported 
in AIR 1959 SC 1331; it has been held: 


‘The contention of the appellants is 
that when an insurer becomes a party to 
an action under’ sub-section (2), he is 
entitled to defend it on all grounds avail- 
able at Jaw including the Įwrounds on 
which the assured himself could have 
relied for his defence and that the only 
restriction on the insurer’s right of defence 
js that he cannot rely on the conditions 
of the policy which sub-section (3) makes 
as of no effect. This is the contention 
which we have to examine in these ap~ 
Peals. 

To start with it is necessary to 
remember that apart from the statute an 
insurer has no right to be made a party 
to the action by the iniured person against 
the insured causing the iniurv. Sub-s. (2) 
of Section 96, however. gives him the 
right to be made a party to the suit and 
to defend it. The right therefore is 
created by statute and its content neces- 
sarily depends on the provisions of the 
statute. The auestion then really is, 
what are the defences that sub-section (2) 
makes available to an insurer? That 
clearly is a question of interpretation of 
the sub-section. 


Now the language of sub-section (2) 
seems to us to be perfectly plain and to 
admit of no doubt or confusion. It is that 
an insurer to whom the reauisite notice 
of the action has been given “shall be 
entitled to be made a party thereto and 
to defend the action on any of the follow- 
ing grounds, namely” after which comes 
an enumeration of the grounds, It would 
follow that an insureris entitled to defend 
on any of the grounds enumerated and 
no others. If it were not so, then of 
course no grounds need have been enu- 
merated. When the grounds of defence 
have been specified. thev cannot be added 
to. To do that would be adding words to 
the statute. 


_ Sub-section (6) also indicates clearly 
how sub-section (2) should be read. It 
says that no insurer to whom the notice 
of the action has been given shall bi 
entitled to avoid his liability under sub- 
section (1) “otherwise than in the manner 
provided for in sub-section (2)”. Now the 
only manner of avoiding liability provid- 
ed for in sub-section (2) is bv successfully 
raising anv of the defences therein men- 
tioned. It comes then to this that the 
insurer cannot avoid his liability except 
by establishing such defences. ‘Therefore 
sub-section (6) clearly contemplates that 
he cannot take any defence not mention- 
ed in sub-section (2). If he could then 
he would have been in a position to avoid 
his liability in a manner other than that 
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provided for in sub-section (2). That is 
Prohibited by sub-section (6)- 

We therefore think that sub-sec. (2) 
clearly provides that an insurer made a 
defendant to the action. is not entitled to 
aS any defence which is not specified in 
I 3.7 


The object of the notice to the insurer 
under sub-section (2) of Section 96 is that 
as under sub-section (1) the insured is 
made as if it were, a judgment-debtor 
and liable to pay the award passed 
against the insured he should be in a posix 
tion to see that there is no collusion be- 
tween the insured and the claimant. And 
if he chooses to defend himself then his 
defence must be confined to the grounds 
enumerated under sub-section (2) of Sec- 
tion 96. There is no doubt that the liabi- 
lity of the insured to the claimant arises 
under torts, and the liability of the 
insurer to the claimant arises out of the 
Policy issued to the insured, accepting 
a third party risk. The claimant mav 
get an award for damages under torts 
against the insured for an amount exceed~ 
ing the amount covered bv the insurance 
Policy but the insurer’s liabilitv will be 
only to the extent of amount covered by 
the policy. In the instant casa the claim 
of the claimant for damages was Rupees 
75,000/-. The amount awarded is Runees 
14,000/-. The insurer under the policy 
accepts a liability to the extent of Runees 
20,000/-. Therefore if the impugned order 
is maintained. the insurer’s liability will 
be limited only upto Rs. 14.000/- andifa 
sum exceeding Rs. 20.000/- be awarded the 
insurer’s liability will be limited to only 
Rs. 20,000/~. 

As the grounds of appeal taken bv 
Shri Jain. as mentioned above. are not 
any of the grounds enumerated under 
sub-section (2) of Sec. 96, these grounds 
are not permissible under law. So this 
appeal is not competent. The preliminary 
objection therefore, prevails and the 
appeal is dismissed with costs. 


7. There is a cross-objection. I 
have stated above that the claim for 
damages made by the claimant was 
Rs. 75.000/- but the amount awarded was 
Rs. 14.000/-. In the cross-obiection the 
claimant-respondent has claimed Rupees 
50,000/-. 

8. Shri Jain raises a preliminary 
objection to the maintainability of the 
cross-objection. He submits that there is 
No provision under the Motor Vehicles 
Act for preferring a cross-obiection. 


9. Section 110-D of the Act pro~- 
vides for an appeal to the High Court by 
anv person aggrieved by an award of a 
Claims Tribunal to be filed within 90 davs 
from the date of the award, provided 
that the High Court may entertain the 
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appeal after the expirv of the aforesaid 
period if it is satisfied that appellant was 
prevented by sufficient cause from pre- 
ferring the appeal in time. In the instant 
case the award was made on 29-9-70 and 
the cross-obiection was filed on 30-3-71. 
after the receipt of the notice of the ap- 
peal. as submitted by Shri Das. Shri Das 
could not point out any provision of the 
Act under which he could file the cross- 
objection. He, however, submits that 
Order 41, Rule 22 Civil Procedure Code. 
provides for filing a cross-objection and 
that the spirit of order 41 should be 
invoked in disposing of an appeal even 
under the Act. Rule 20 of the Assam 
Motor Accidents Claims Tribunals Rules, 
1960 has made certain provisions of the 
Civil Procedure Code applicable to the 
trial of a claim under the Act- The Rule 
is as follows:— 

“20. Code of Civil Procedure to ap- 
plv in certain cases:— The following pro- 
visions of the first Schedule to the Code 
of Civil Procedure. 1908. shall so far as 
may be apply to proceedings before the 
Claims Tribunal, namely. Order V Rr. 9 
to 13 and 15 to 30; Order. IX, Order XIII 
Rules 3 to 10; Order XVI, Rules 2 to 21; 
Order XVII: and Order XXIII. Rules I 
to 3”. 5 

It is clear that Order 41 Civil Pro- 
cedure Code, has not been made appli- 
cable to the proceedings before the Claims 
Tribunal or to the appeal before the High 
Court. That being the position the cross- 
objection is clearly incompetent. 

19. Shri Das, then, submits that 
even if the cross-obijection is held to be 
incompetent. the High Court can increase 
the quantum of the award under O. 41, 
Rule 33 Civil Procedure Code. This sub- 
mission again cannot be accepted on the 
ground that ‘the submission pre-supposes 
invocation of Order 41. which. as I have 
already held. is not made applicable to 
an appeal under Section 110-D of the 
Act. 


11. In the 
tion also has no mérit and is 
but without costs. 

12. In the result the appeal is dis- 
missed with costs and the cross-obiection 
is dismissed without costs. | . 

Appeal and cross-objection dismissed. 


Projengton Momin vV. 


result the cross-obiec- 
dismissed 
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Projengton Momin, Petitioner v. 
Elwin Sangma and another. Respondent. 

Election Petn. No.5 of 1972, Dj/- 
12-2-1973 

Index Note:— (A) Representation of 
the People Act (195D. S. 123 (4) — Word 
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“candidature” as used in Section — Con- 
struction. 

Brief Note:— (A) The concept of the 
two words “candidate” and “candidature” 
are distinct and their attributes entirely 
different, despite the fact that one is 
inseparable from the other in the sense 
that they stand or/and fall together. An 
essential import of word “candidature” 
as used in S, 123 (4) is the factum of one 
being a candidate, Case law discussed. 

(Para 14) 

Index Note:— (B) Representation of 
the People Act (1951), S. 123 (4) — Allega- 
tions of corrupt practices when come 
within S. 123 (4). 
` Brief Note'— (B) Where in an elec- 
tion petition by an unsuccessful candidate 
it was alleged that the successful candi- 
date, his agents and party workers act- 
ing with his consent issued dummy ballot 
Papers in which the name of the election 
petitioner was wrongly mentioned, that 
his symbol was shown as “Boat” instead 
of “Two leaves’ which was allotted to 
him and that the successful candidate told 
the electors that the petitioner’s symbol 
had been changed from two leaves to 
boat by the Government and that the 
Petitioner “was nowhere”. these state- 
ments of facts being false and relating to 
the “candidature” of the election peti- 
tioner do constitute corrupt practices 
within the meaning of S. 123 (4). 

(Paras 15.16) 

Index Note:— (C) Representation of 
the People Act (1951), Ss. 123 (4), 190 
Sr Allegations of corrupt practices with- 
in S. 123 (4) — Onus of proof. (X-Ref:— 
Evidence Act. Ss. 101-104). 


_ Brief Note-— (C) The onus of pro- 
ving the essential ingredients of corrupt 
practices as prescribed in S. 123 (4) is 
om him who alleges publication of false 
statements of fact. The burden of pro- 
ving that the candidate publishing the 
Statement believed it to be false or did 
not believe it to be true though on the 
complaining candidate is very light and 
will : be discharged by the complaining 
candidate swearing to that effect. Then 
it will be for the candidate publishing 
the statement to prove otherwise. The 
question whether the statement was 
reasonably calculated to prejudice the 
prospects of the election of the candidate 
against whom it was made would general- 
ly be a matter of inference. AIR 1967 
SC 808 Rel on. (Paras 17,18) 


Index Note:— (D) Representation of 
the People Act (1951), Ss. 123 (4), 100 (2) 
— Candidate committing corrupt practice 
within S. 123 (4) — Stens to wipe out 
same — Permissibility. 


Brief Note:— (D) The fact that the 
candidate concerned who has committed 
corrupt practices within S, 123 (4) has 
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taken steps to wipe out the consequences 
of the publication of the false statement 
will not absolve the candidate from the 
consequences flowing from the commis- 
sion of a corrupt practice. The return of 
such a candidate in the election must be 
declared void, (Para 35) 
Index Note'— (E) Civil P. C. O. 7, 
Rr, 14, 18 — Document not listed as re- 
quired by O. 7, R. 14 — Power of Court 
is a such document under ©. 7, 
. 18 
Brief Note:— (E) The policy under- 
lying under O. 7, Rule 18 is to exclude 
document the genuineness of which 
is suspected and the existence of which 
at the filing of the suit is doubtful. The 
Court, however. has wide discretion in 
the matter of production of documents 
which were not entered in the list as 
required by O. 7, R. 14 provided their 
genuineness is beyond doubt. (Para 38) 
Index Note: (F) Representation of 
the People Act (1951), Ss. 123, 100 — 
Carrupt practice — Plea and proof. 
Brief Note‘-— (F) A party cannot be 
permitted to lead evidence respecting a 
fact amounting to corrupt practice which 
is not pleaded by him. (Para 43) 
Cases Referred: Chronological Paras 
AIR 1971 SC 1943 = (1971) 2 SCC 
399, Mangilal v. Krishnaji 18 
AIR 1970 SC 1841 = (1969) 2 SCR 
766, Guruji Shrihari v. Vithalrao 41 
AIR 1967 SC 808 = 1967 Cri LJ 
823, Kumara Nand v, Brij Mohan 


Lal 17, 18, 34 
AIR 1966 SC 773 = (1967) 1 SCJ 

782. Dr. Jagjit . Singh v, Giani 

Kartar Singh 18 
AIR 1961 Raj 122 = 1961 Raj LW 

65, Inder Lal v. Lal Singh 13 
(1958) 15 Ele LR 284 (Madh-Pra) 


Kanhaiya Lal v. Shyam Sunder 13 
AIR 1958 Orissa 260 = 17 Ele LR 

321, Raghunath v. Kishore Chandra 
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K. M. Lahiri, S. K. Homechaudhri, 
A. K., Phukan and D. N. Chowdhury, for 
Petitioner: N, M, Lahiri, A. Sarma and 
B. Kalita, for Respondent, 


ORDER:— In a triangular contest 
for 45-Songsak (Scheduled Tribe) Consti- 
tuency, Meghalaya Assembly, out of a 
total of 4996 electors a mere 1177 turn- 
ed up on 9-3-1972, the polling date, to 
exercise their right of franchise. The 
counting revealed that no less than 84 
votes were invalid and that Sri Elwin 
Sangma, the respondent No. 1 of this 
election petition, had scored the highest 
number of votes, viz.. 819. The other 
two candidates, the election petitioner Sri 
Projengton Momin and the respondent 
No, 2 Sri Benjamin Sangma, respectively 
poled 176 and 98, and both of them for- 
feited their security deposits. Sri Pro- 
jengton Momin having felt aggrieved 
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with the conduct of the successful candi- 
date during the course of election cam- 
paign filed the instant petition claiming 
the double relief, namely, that the elec- 
tion of Sri Elwin Sangma be declared 
void and that instead he should be decla- 
red to have been duly elected from the 
constituency in question. 


2. It may be mentioned at the 
outset that the petitioner had contested 
the seat as an independent candidate 


with “two leaves” as his election symbol 
and the respondent No. 2 had fought the 
election also as an independent candidate 
with “bird” as his election symbol. The 
successful candidate Elwin Sangma had 
contested the seat as the candidate of the 
All Party Hills Leaders Conference. 
hereinafter briefly referred to as A. P. H. 
L. C.. which admittedly was and is the 
ruling party in the State of Meghalaya 
The election symbol of Elwin Sangma 
was “flower.” By common agreement the 
people of the constituency are 80 per cent 
illiterate and as such the election sym- 
bols had their obvious importance for 
educating the electorate. 


3. The election of Elwin Sangma is 
challenged on the specific ground that he 
had been guilty of committing corrupt 
practices and the nature of such practices 
is set out in the paras. 9 & 11 of the 


- petition. It is alleged in the said two para- 


graphs that Elwin Sangma and/or his 
party „agents, workers and supporters 
with his consent. knowledge and conniv- 
ance had got printed, and published, 


dummy ballot papers throughout the 
constituency which contained two pal- 
pable false statements. Firstly. it was 


mentioned in those dummy ballot papers 
that one of the candidates for the seat was 
“Projengthon Momin” instead of ‘“Pro- 
jengton Momin”. the actual and correct 
name of the election petitioner. In the 
second place, the election symbol shown 
against the name of Projenthon Momin 
was “boat” instead of “two leaves”, which 
symbol had been allotted to the election 
petitioner. 

In paragraph 11 of the petition it is 
stated that the distribution of such false 
dummy ballot papers had been done by 
Elwin Sangma personally, and also by 
his agents, workers and supporters with 
his consent, knowledge and connivance, 
and that Elwin Sangma and such per- 
sons told the electors that the election 
symbol of “two leaves” allotted to the 
petitioner had been withdrawn and that 
the “petitioner was nowhere’, It was 
pleaded further by Projengton Momin 
that extensive distribution of such false 
dummy papers amounted to misrepre- 
sentation to the electors on whom un- 
due influence was exercised thereby, 

4. In paragraph 17 of the petition 
are detailed specific instances of the dis- 
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tribution. circulation and exhibition of 
the dummy ballot papers, Briefly sum- 
marised, the particulars of those instances 
are as follows:— 


(i) On the afternoon of 25-2-72 the 
respondent No, 1 circulated and exhibit- 
ed dummy ballot papers to the electors 
in a tea-stall at Bollonggiri and told 
the electors that the “two leaves” sym- 
bol allotted to the petitioner had been 
withdrawn by the Government and in- 
stead he had been allotted the symbol of 
“boat” and that he was nowhere; 

(ii) On the morning of 5-3-72 in Dagal 
Bazar the respondent No, 1 showed the 
dummy ballot papers while addressing a 
meeting there and then said that the 
“two leaves” symbol of the petitioner had 
been withdrawn by the Governmént and 
the petitioner was nowhere; 

Gi) On the morning of 6-3-72 at 
Songsak Bazar the respondent’ No. i 
addressed the electors and exhibited to 
them the dummy ballot papers and then 
circulated the same and mentioned to the 
electors that the symbol of “two leaves” 
allotted to the petitioner had been with- 
drawn by the Government and the peti- 
tioner was nowhere; 


(iv) On 7-3-72 one Gatiram, an agent 
of Elwin Sangma, visited the villages 
Wagopgiri Norek and Nengsamgiri of 
Songsak constituency and exhibited the 
dummy ballot papers, circulated the same 
to the electors, and apprised the latter 
that the election symbol of the petitioner 
had been withdrawn by the Government 
with the consequence that the petitioner 
was nowhere, 


5. Elwin Sangma. the respondent 
No, 1, not only controverted by his writ- 
ten statement the allegations of corrupt 
practices attributed to him but — also 
challenged the assertion of the petitioner 
that the facts pleaded by the latter amount 
to corrupt practices. In addition, the res- 
pondent No, 1 urged that the allegations 
made in the election petition are vague 
and lacking in material particulars and 
that as such the petition cannot be said 
to disclose a cause of action, Elwin 
Sangma however admitted that Sri 
A. M. Sangma, the Secretary of the Garo 
Hills District Branch of the A. P. H. L. C. 
had placed orders with the ‘Thompson 
Press, Tura, for printing dummy ballot 
papers respecting all the constituencies of 
Meghalaya in varying numbers, that 500 
dummy ballot papers were printed in res- 
pect of Songsak (ST) constituency, and 
that he had collected a packet containing 
those dummy ballot papers from the 
Tura office of A. P. H. L. C. at 8.30 A.M, 
on 25-2-72 when he left Tura in a car for 
Songsak in connection with the election 
work of the party. However. the respon- 
dent No. 1 pleaded that “he had no oc- 
casion to see the contents of the said 
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racet until.he opened it later at Song- 
sak. 

The respondent No. 1 pleaded further 
that after he had settled down in the 
P. W., D, Rest House at Songsak on the 
evening of 25-2-72, he “looked at the 
papers. e.g.. Posters. Pamphlets etc. and 
in so doing the Respondent for the first 
time opened and examined the aforesaid 
packet containing the Dummy Papers 
when he found that the said Dummy 
Papers had beenincorrectly printed.” The 
dummy papers were thereupon, the res- 
pondent No. 1 narrated further. counted 
when it was found that they were 497 in 
number besides one pertaining to the 
Rongrengiri constituency, Instantly. the 
respondent No, 1 decided, it was alleged, 
not to publish or circulate the dummy 
papers and so they were packed and taken 
back to Tura where order was placed with 
the Thompson Press at the earliest possi- ` 
ble opportunity for the printing of 500 
copies of dummy ballot papers showin 
correctly the name and the symbol of 
the petitioner besides the printing of a 
statement “saying that the correct dummy 
papers were printed im- 
mediately after the discovery of the mis- 
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takes regarding the earlier Dummy 
Papers.” The correct dummy papers 
and the . printed statement, the re- 


spondent No. 1 pleaded. “were distribut- 
ed among the voters all over the 45-Sons- 
sak constituency well ahead of the 
date of the election, ie. 9-3-72 which date 
was printed on the top of the correction 
slip, 


6. The respondent No. 1 specifi- 


- cally denied the correctness of the allega- 


tions respecting the four instances of al- 
leged corrupt practices set out in para- 
graph 17 of the election petition and 
prayed for dismissal of the election peti- 
on, 
7. The respondent No, 2 Benja- 
min Sangma having failed to put in ap- 


pearance despite service, he was pro- 
ceeded against ex parte. 
8 The following four issues were 


settled between the parties on 2-8-72:— 

N 1. Whether the allegations set out 
in the election petition and on the basis 
of which the validity of the return of re 
spondent No, 1 from 45-Songsak (S. Tj 
Assembly Constituency of Meghalaya 
Legislative Assembly is challenged con- 
stitute corrupt practices within the 
meaning of Sec, 123 of the Representa- 
tion of the People Act, 1951? Onus on the 
election petitioner, 


2. If issue No, 1 is decided in the af- 
firmative, whether the corrupt practices 
alleged in the election petition had been 
committed by respondent No, 1 and/or 
his party, agents, workers and supporters 
with the consent, knowledge and con- 
nivance of respondent No, 1? Onus on 
the election petitioner, : 
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3. If as a result of findings on issues 
Nos. 1 and 2 the election of respondent 
No, 1 is set aside; whether on that ac- 
count alone the petitioner can claim the 
relief that he should be declared elected? 

4, Whether the election petition 
is vague and lacks in clear and precise 
statement of material facts. and if so to 
what effect? Onus on respondent No, 1. 

“Note: Parties’ counsel do not claim 
any other issue.” 

9. The election petitioner ex- 
amined 10 witnesses inclusive of him- 
self, besides having placed reliance on a 
large number of documents, to establish 
the charge of corrupt practices. The res- 
pondent No. 1 examined by way of re- 
buttal 10 witnesses in Court besides him- 
self and hẹ in addition examined the Chief 
Minister of Meghalaya on commission. He 
also placed reliance on a number of do- 
- cuments in support of his defence. 

Issue No, 1: 

10. The various corrupt practices, 
the commission of either of which will 
nullify the election of the returned can- 
didate, are set out in Section 123 of the 
Representation of the People Act, 1951 
hereinafter called the Act. The number 
of corrupt practices enumerated in the 
Section is seven and the corrupt practice 
on which the petitioner’s counsel rested 
his case is the one mentioned in Clause (4) 
of the Section, That Clause, as at pre- 
sent reads as under: 

“The publication by a candidate or 
his agent or by any other person, with 
the consent of a candidate or his election 
agent, of any statement of fact which is 
false. and which he either believes to be 
false or does not believe to be true. in 
relation to the personal character or con- 
duct of any candidate, or in relation to 


the candidature. or withdrawal, ............ 
of any candidate, being a statement 
reasonably calculated to prejudice the 


prospects of that candidate’s election.” 
Explanation (1) appended to Section 123 
states that for the purpose of this section 
the expression “agent” includes an elec- 
tion agent, a polling agent and any person 
who is held to have acted as an agent in 
connection with the election with the 
consent of the candidate. Clause (4) shows 
when analysed, that it is comprised of 
four ingredients, They are'— 


(i) Publication by a candidate or his 
agent or by any other person, with the 
consent of the candidate or his election 
agent. of any statement of fact which is 
false; . i 

(ii) that the statement so published, 
the candidate either believes to be false 
or does not believe to be true; 

(ili) that that.statement is in rela- 
tion to the personal character or conduct 
of any candidate. or in relation to the 
candidature, or withdrawal, of any candi- 
date; and 
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(iv) that that statement was one 
which was “reasonably calculated to 
prejudice the prospects of that candi- 
date’s election.” 

; il. Sri N. M. Lahiri, represent- 
Ing the respondent No. 1, urged that 
neither of the factors comprising Clause 
(4) had either been alleged or proved 
by the election petitioner. He submitted 
that nothing contained in the dummy 
ballot paper, of which Ex, 4 is a copy, 
can be said to be “false”, that the peti- 
tioner has not pleaded that the respon- 
dent No, 1 either believed the statement 
made in that dummy paper to be false 
or he did not believe the same to be 


true, and that no part of the con- 
tents of the -dummy paper concerns 
the “candidature” of the petitioner. 


He pointed out that it is not the case of 
the petitioner that the offending parts of 
the contents of that paper relate to his 
personal character or conduct as candi- 
date. The word “calculated” used in the 
last part of Clause (4). Sri N. M. Lahiri 
submitted, means “designed” and so mens 
Tea is an essential ingredient of Clause 
(4) and unless the petitioner had firstly 
pleaded, which was not done, and had 
then proved mens rea on the part of the 
respondent No. 1 the petition must collapse 
by its own weight, or the lack of it, Sri 
K. Lahiri. who appeared for the election 
petitioner, joined issue with his opposite 
counsel in the entire gamut of the latter’s 
submissions just reproduced, Let us exa- 


mine the. merits of the respective cons 
tentions. 


12. The adjective “false” is not 
defined in the Act, nor could the parties’ 
counsel cite any authority where the 
exact connotation of that expression was 
examined or decided. The only proper 
mode of determining its meaning would 
therefore be to look up some standard 
dictionary. In the Black’s Law Dictionary, 
Revised Fourth Edition. a Dictionary of 
unquestioned merit, the basic meaning of 

false” is mentioned as “not true”, and 
then it is stated that the word “false” 
also means “artificial assumed or de- 
signed to deceive: contrary to fact; coun- 
terfeit: deceiptful; deliberately and know- 
ingly false: designedly untrue, errone- 
ous . hypocritical, sham: feigned, in- 
correct, intentionally untrue; not accord- 
ing to truth or reality, not genuine or 
real; wilful and intentionally untrue.” It 
is in order to mention that the meaning 
o “false” as Riven in Black’s Law Dic- 
1onary was read in Court b iN. É 
Lahiri himself, een 


After that reading Sri N. M. Lahiri gave 
me the impression. if I may say so, that 
he did not find merit in his submission 
that the statements attributed to the 
respondent No. 1, and as brought out by 
the dummy ballot paper Ext. 4, do not 
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answer the description of term “false”. 
Undeniably, the symbol allotted to the | 


petitioner was of “Two leaves” and he 
had actively fought the election right to 
the bitter end, Therefore. the symbol of 
“boat” shown in the dummy paper 
against his name, which was also wrongly 
spelled, and the allegations that the Gov- 
ernment had changed the symbol of the 
petitioner from “Two leaves” to “boat” and 
that the petitioner “was nowhere” were 
all false, if only because they are admit- 
tedly not true, Therefore, I have no 
misgivings that the offending statements 
were false in fact. 


13. The next submission of Sri 
N. M. Lahiri that the alleged false state- 
ments do not relate to the “candidature” 
of the election petitioner requires a little 
deeper scrutiny. It is for the reason that 
Sri K. Lahiri stated atthe Bar that he had 
to labour hard to meet the arguments urg- 
ed by Sri N. M. Lahiri to support his con- 
tention. Though the term “candidate” has 
been defined in Clause (b) of Sec. 79 of 
the Act, the Parliament in its wisdom has 
left the tern “candidature” undefined. 
“Candidate”. according to Clause (b) of 
Section 79, means ‘a person who has beer 
or claims to have been duly nominated as 
a candidate at anv election and any such 
person shall be deemed to have been a 
candidate as from the time when. with 
the election in prospect. he began to hold 
himself out as a prospective candidate.” 
According to the Concise Oxford, Dic- 
tionary “candidature” means “standing 
for election. being candidate”. In the case 
of Raghunath v, Kishore Chandra. 17 
Ele LR 321 = (AIR 1958 Orissa 260), the 
Orissa High Court observed: “Candida- 
ture is described as the bundle of rights 
and qualifications which’entitlesa person 
to stand as a candidate in a particular 
constituency as well as the factum of 
his being a candidate.” 


In another part of the same judg- 
ment it is mentioned that “The state- 
ment to come within the meaning of Sec- 
tion 123 (4) as amounting to a false 
statement relating to candidature must 
relate to the rights or the qualifications or 
the factum of the candidate as such.” 
What is the exact connotation of the 
term “candidature” was also dealt with 
by the Madhya Pradesh High Court in 
the case of Kanhaiya Lal v.Shyam Sun- 
dar (1958) 15 Ele LR 284 (Madh Pra). The 
Court observed? “In our opinion. the 
word ‘candidature’ means the state of his 
being a candidate.” Another observation 
made by the Court was that the word 
‘candidature’ should not in any event be 
defined as equivalent to the “candidate” 
himself. and that it is the candidate’s 
Status and his quality of being a candi- 
date which is the object of protection given 
bv sub-section (4) of Sec. 123, The Raja- 
sthan High Court held, though without 
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much discussion in AIR 1961 Raj 122, 
Inder Lal v, Lal Singh, that the words 
“in relation to his candidature” occurr- 
ing in Clause (4) of Section 123 have 
reference to candidate’s right or quali- 
fication to contest the election to his 
withdrawal or retirement from contest, 
or his being a mere stooge of some other 
person, candidate or party. The parties’ 
counsel could rely on no other judicial 
pronouncement, nor have I been able to 
lay hand on any. relating to the inter- 
pretation of the word “candidature” used 
in Clause (4). 

14, The expressions “candidate” 
and “candidature” are both, speaking 
grammatically, nouns, the former being 
personal noun and the latter abstract, 
and it is apparent that their attributes 
are not identical for no two words can have 
when examined etymologically or other- 
wise, precisely the same concept. Never- 
theless, the word “candidature” is deriv- 
ed from and has its root in the word 
“candidate” and so the candidature of a 
person, in my opinion, cannot be visua- 
lised apart from the status of that per- 
son as a candidate, In fact the candida- 
ture of a person takes birth the very 
moment he is clothed with the status of 
a candidate and it lasts until that status 
remains in being. Even sub-section (4) of 
Section 123 talks of the candidature “of 
any candidate”. However, the concepts 
of the two words are distinct and their 
attributes completely different. despite 
the fact that one is inseparable from the 
other in the sense that they stand or/and 
fall together. An essential import of 
“candidature”. as I understand the word, 
Is the factum of one being a candidate, 
and this concept of the word alone will 
meet the requirements of the present case, 
and so [ stop short of elaborating what 
else is meant by it. 


15. The relevant allegations made 
in the election petition are that in the 
dummy ballot papers issued by the res- 
pondent’ No. 1 and his agents and party 
workers, who acted with his knowledge 
and consent, the name of the election 
petitioner had been wrongly mentioned, 
that his symbol was shown as “Boat” 
instead of “Two leaves”, and that the 
respondent No. 1 had told the electors 
that the petitioners symbol had been 
changed from two leaves to boat by the 
Government and that the petitioner “was 
nowhere”, It is further alleged in the 
election petition that the respondent 
No. 1 and his agents and workers had 
misrepresented to the ‘electors that “the 
petitioner was nowhere in the election 
having forfeited and/or lost his election 
symbol”, and that the two leaves symbol 
of the election petitioner had been with- 
drawn, This set of statements attributed 
to respondent No. 1 and his workers and 
agents, it was not denied at the Bar by 
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Sri N. M, Lahiri, are beyond doubt false 
though the question whether those state- 
ments are rooted in truth does not arise 
for determination at this stage. That aspect 
of the matter shall appropriately be 
examined under issue No, 2, If the state- 
ments made are allegedly or actually 
false, then the first ingredient of sub- 
section (4) of Section 123 of the Act is 
satisfied, ` 

x6. In paragraph 9 of the election 
petition it is also specifically alleged that 
the aforementioned false statements are 
such which “the Respondent No. 1 and/or 
his party, agents, workers and supporters 
believed to be false or did not believe to 
be true in relation to the candidature of 
the petitioner, with the ulterior motive 
to cause undue influence and misrepre- 
sentation in relation to the candidature of 
the petitioner and prejudice the peti- 
tioner’s election prospect” These allega- 
tions of the petitioner obviously meet the 
requirements of ingredients (ii) ahd (iv). 
The false statements, I have no doubt, 
relate to the “candidature” of the peti- 
tioner inasmuch as if the  petitioner’s 
name is not mentioned in the dummy 
ballot paper nor his election symbol, if 
the petitioner is nowhere and if his elec- 
tion symbol had been withdrawn, then 
surely the candidature of the petitioner 
shall have ceased to subsist and his elec- 
tion prospects reduced next to nil. I 
wonder if there could be any other 
statement falling more appropriately in 
the category of “in relation to the candi- 
dature of any candidate”, to use the 
words of Clause (iv) of Section 123 of 
the Act. Hence, I held that the allega- 
tions detailed in the election petition do 
constitute corrupt practices within the 
meaning of Section 123 of the Act. The 
issue is, therefore, decided for the peti- 
tioner. 

Issue No, 2: 

17. Before proceeding to discuss 
the evidence relevant to this issue I 
would like to set out what is the require- 
ment of law respecting the onus and 
quantum thereof in the matter of proof 
of corrupt practice or practices pleaded 
by an election petitioner. Quite a sizeable 
time of the Court was taken by the par- 
ties’ counsel in addressing arguments 
bearing on that point. The matter ap- 
pears to be concluded by authoritative 
pronouncement of the Supreme Court in 
the case of Kumara Nand v, Brijmohan 
Lal. AIR 1967 SC 808. It was held there- 
in that the onus of proving the essential 
ingredients prescribed by sub-section (4) 
of Section 123 of the Act is on him who 
alleges publication of false statements of 
fact, that the election petitioner has to 
prove that the impugned statement had 
been published by the candidate or his 
agent, or if by any other person then 
with the consent of the candidate or his 
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election agent, that he has to show that, 
the impugned statement of fact is false, 
and that the candidate either believed' 
that statement to be false or did not, 
believe it to be true, that he has also to 
prove, inter alia, that the statement was 
in relation to the personal character or 
conduct (or the candidature) of the com- 
plaining candidate. 


Another fact which has to be esta- 
blished by the election petitioner, accord- 
ing to the Supreme Court, is that the 
publication was reasonably calculated to 
prejudice the prospects of the election of 
the complaining candidate. The rest of 
the pronouncement of the Supreme Court 
on the subject I would like to reproduce 
in the words of Wanchoo, J., who spoke 
for the Court, to bring out and emphasise 
its true import, It reads as under’ 


“But though the onus is on the elec- 
tion petitioner to show all these things 
the main things that the election peti- 
tioner has to prove are that such a 
publication was made of a statement of 
fact and that that statement is false and 
is with respect to the personal character 
or conduct of the election petitioner. 
The burden of proving that the candidate, 
publishing the statement believed it to be 
false or did not believe it to be true. 
though on the complaining candidate is 
very light and would be discharged by 
the complaining candidate swearing to 
that effect. Thereafter it would be for] 
the candidate publishing the statement 
to’ prove otherwise, The question whe- 
ther the statement was reasonably calcu- 
lated to prejudice the prospects of the 
election of the candidate against whom 
it was made would generally be a mat- 
ter of inference. So the main onus on 
an election petitioner under Section 123 
(4) is to show that a statement of fact 
was published by a candidate or his agent 
or by any other person with the con- 
sent of the candidate or his election agent 
and also to show that that satement was 
false and related to his personal charac- 
ter or conduct. Once that is proved and 
the complaining candidate has sworn as 
above indicated, the burden shifts to the 
candidate making the false statement 
of fact to show what his belief was. 

i further question as to preju- 
dice to the prospects of election is 
generally a matter of inference to be 
arrived at by the tribunal on the facts 
and circumstances of each case.” 


18. Sri N. M. Lahiri submitted 
that the force of this pronouncement of 
the Supreme Court stands weakened by 
its subsequent decision in Mangilal v. 
Krishnaji. AIR 1971 Sc 1943. On going 
through the whole of the judgment in 
Mangilal’s case I have found nothing 
said therein which doubts the correctness 
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of the principles enunciated in Kumara 
Nand’s case AIR 1967 SC 608. Actually 
the latter case was not referred to in that 
judgment and reliance was placed only 
on the observations made in the case 
of Dr, Jagjit Singh v Giani Kartar 
Singh. AIR 1966 SC 773. and those obser- 
vations, it will be noted, were also relied 
upon and approvingly cited in the case of 
Kumara Nand. Therefore, the view ex- 
pressed in Kumara Nand’s case represents 
the latest pronouncement of the Supreme 
Court on the subject. : 

19. This takes me to the examina- 
tion of the parties’ evidence, Briefly put, 
the corrupt practices of the nature men- 
tioned in the election petition were all- 
egedly committed by the respondent No. 
1 himself on 25-2-72 at Bollonggiri, on 
5-3-72 at Dagalbazar and on 6-3-72 at 
Songsak bazar, and by his agent Gatiram 
on 7-3-72 in the villages Wagopgiri Norek 
and Nemsanggiri, Sri K. Lahiri very fair- 
ly stated at the outset of his arguments 

`- that he would not press the corrupt prac- 
tices alleged to have been committed by 
Gatiram in Wagopgiri Norek and Nem- 
sanggiri. ; 

What led Sri K. Lahiri to ‘adopt that 
stand was that his client had failed to 
establish as a matter of fact that by com- 
mission of these corrupt practices the re- 
sult of the election in so far as it con- 
cerns Elwin Sangma, had been materially 
affected, it being the requirement of 
Clause (d) of sub-section (1) of Sec. 100 
of the Act that if the election is sought 
to be declared void on the footing that 
some corrupt practice had been com- 
mitted in the interests of the returned 
candidate by an agent other than his 
election agent, then the petitioner shall 
have to establish that the result of the 
election, in so far as it concerns the re- 
turned candidate, has been materially af- 
fected. With the elimination of corrupt 
practices outlined in para 17 (iv) of the 
election petition, I am left to examine 
the evidence bearing on the alleged com- 
mission of corrupt practice by the res- 
pondent No. 1 himself at Bollonggiri, 
Dagal Bazar and Songsak Bazar. 


20. Firstly, I take up the evi- 
dence relevant to Bollonggiri, P, W. 
Jangnal Marak and P.W.8 Willingson 
Sangma were examined by the election 
petitioner in that respect, besides making 
his own statement, Jangna] Marak is the 
Nokma (Head-man) of Songsak Agal. He 
deposed that both Projengton Momin and 


Elwin Sangma had visited his 
village more than once for canvass- 
ing votes, that he knew that the 
official symbol of the former was “Two 
leaves”. and that pamphlets bearing 
such symbol had been distributed by 
Projengton Momin in his village. He 


said further that he and Witlingson 
Sangma happened once to travel in the 
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vehicle of Elwin Sangma the respondent 
No. 1. from Sewogiri to Bollonggiri tea- 
stall. and that on reaching the tea-stall, 
Elwin Sangma firstly entertained them 
to tea and then showed them some 
dummy ballot papers bearing the symbols 
of Flower, Boat and Bird. 

Those ballot papers. the witness ad- 
ded, were like the one marked Ex. 35. 
On enquiry by the witness from Elwin 
Sangma about the absence in the dummy 
papers of Projengton Momin’s symbol of 
two leaves, Elwin Sangma replied, ac- 
cording to the witness, that the ballot 
papers he had distributed had been pre- 
pared by the Government, and that the 
symbol of Projengton Momin was Boat, 
the same having been changed by the 
Government from the earlier symbol of 
Two leaves. The witness deposed further 
that he got one dummy ballot paper out 
of those distributed by Elwin Sangma. it 
being Ex. 4, and that he made it over to 
Projengton Momin on the same day when 


he met the latter in village Banegiri 
Wategiri, 
21. Willingson Sangma (P. W. 8) 


testified that Projengton Momin visited 

village Songsak 10-15 days before 
the date of poll, thathe distributed leaf- 
lets like the one marked Ex. 36 bearing 
three symbols including that of two lea- 
ves, and that four or five days thereafter 
he (the witness) met Elwin Sangmaat the 
tea-stall of Gatwin in Songsak Bollong- 
giri when Elwin Sangma gave him one 
leaflet like Ex, 4, The witness having 
not found the two leaves symbol of Pro- 
Jengton Momin in that leaflet, he en- 
quired from Elwin Sangma what account- 
ed for its absence. Elwin Sangma told 
the witness that the Government had 
cancelled that symbol of Projengton, This 
representation of Elwin Sangma the wit- 
ness accepted at face value. 


The witness stated turther that after 
meeting Elwin Sangma at Bollonggiri he 
left for Banegiri-Wategiri in company 
with Jangnal Nokma (P. W. 4). that he 
happened te meet Projengicn Momin 
there in the house of the local Nokma, 
and that he narrated to Projengton 
Momin what had happened at Bollong- 
giri and also made over that leaflet to 
him which had been given ta him earlier 
by Elwin Sangma. Projengton Momin af- 
firmed as P. W, 3 that or 25-2-72 he re- 
ceived information from Willingson 
Sangma and Jangnal Marak in village 
Wategiri that Elwin Sangma had distri- 
buted some dummy ballot papers at a 
tea-stall in Bollonggiri, that Willingson 
and Jangnal made over to him a copy 
each of such dummy papers, and that the 
dummy paper Ex. 35 is the one which 

“he had receivel from Jangnal on that oc- 
casion, 

22. Elwin Sangma admitted in the 
course of his statement as R. W. 4 that 
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500 copies of dummy ballot papers like 
Ex, 4 had been got printed by Sri A. M. 
Sangma (R. W, 2). the Secretary of the 
Branch of A. P. H, L. C. in the Garo 
Hiils District. To the same effect is the 
statement of A. M. Sangma. Elwin 
Sangma deposed that on the morning of 
95-2-72, he had collected from the office 
of the A, P. H. L. C. at Tura a packet 
containing the dummy ballot papers like 
Ex. 4, that he placed that packet in his 
car and then left Tura for Songsak. and 
that he gave lift in his car on that day 
to Willingson Sangma P. W. 8 and Jang- 
nal Marak P. W. 4 up to Songsak. How- 
ever, he (Elwin Sangma) denied that he 
had gone to the tea-stall of Gatwin at 
Bollonggiri on the evening of 25-2-72. or 
that he had entertained Willingson 
Sangma and Jangnal Marak to tea at 
that stall, or that he had distributed the 
dummy ballot papers near that tea-stall. 


23. The problem that is thrown 
up by the statements of the petitioner 
and his two witnesses P, Ws, 4 and 8 on 
one hand and the testimony of Elwin 
Sangma on the other is, which version is 
credible and proved. The expression 
“proved” is defined in Section 3 of the 
Evidence Act, A fact is said to be pro- 
ved, according to that definition, when, 
after considering the matter before it, 
the Court either believes it to exist, or 
considers its existence so probable that 
a prudent man ought under the circum- 
stances of the particular case to act upon 
the supposition that it exists. After care- 
fully examining the evidence on record, 
both oral and documentary, I have re- 
ached the conclusion that the version 
given by the election petitioner and_his 
two witnesses has the ring of credibility 
when examined with the aid of yardstick 
furnished by the definition of the ex- 
pression “Proved”. The two versions are 
at one on the points that Elwin Sangma 
had gone to Songsak on the evening of 
25th February, 1972, and that he had 
carried in his vehicle up to Songsak both 
Jangnal Marak and Willingson Sangma. 


We have the firm statement of Elwin 
Sangma that he had carried the packet 
containing the dummy ballot papers like 
Ex. 4 from Tura to Songsak on the 25th 
February, 1972. and that he had done so 
“for the purpose of distribution amongst 
my electors”, If the packet had been 
carried for the purpose admitted by 
Elwin Sangma, then it is normal to ex- 
pect that he had distributed the same 
during the course of the day. Another 
two highly significant facts conceded by 
him are that he had halted at a number of 
villages on his way from Tura to Song- 
sak and that there are quite a few 
villages falling within Songsak -Con- 
stituency en route. It took him nine long 
hours from 8.30 A. M. to 5.30 P. M; in 
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traversing a distance of about 65 Kms. 
between Tura and Songsak in a car. That 
fact per se indicates that canvassing was 
done during the course of the journey - 
and so there is high measure of probabi- 
lity that the dummy ballot papers were 
distributed for it was the purpose for 
which the packet containing dummies 
had been carried in the car to quote 
the words of Elwin Sangma himself, 


24, The stage is now reached for 
detailing the circumstances under which 
Elwin Sangma would have the Court 
believe that he had not distributed any 
dummy ballot papers either on the 25th 
or at any time thereafter for he had 
found them to be wrongly printed when 
he saw them for the first time in the 
P. W. D. Rest House at Songsak. He said 
during the course of his examination~in- 
chief that he reached Songsak at about 
sunset time and on dropping Willingson 
Sangma and Jangnal Marak near the 
P. W. D. Check Gate at Songsak he him- 
self proceeded straight to the P. W. D. 
Rest House at that station. After unload- 
ing the luggage in the Rest House and 
dropping there his personal employee 
Constant Marak R. W, 8, he himself left 
in the car for Napek from where he re- 
turned to the Rest House at about 9/10 
P. M. on the same day. After taking his 
dinner in the Rest House, Elwin Sangma 
told Constant Marak to keep those papers 
ready which he had brought from Tura. 
Constant Marak reported to him instant- 
ly that “the packets containing the dummy 
ballot papers were lying loose on the 
table in the hall of the Rest House.” 
Getting that information, Elwin Sangma 
asked Constant Marak to pack the 
papers since he had to leave the Rest 
House next morning for another station. 

A short while after. Elwin Sangma 
said further, Constant Marak brought “the 
packet containing the dummy ballot papers 
when he (the witness) found that those 
dummy papers “where actually wrong in- 
asmuch as the election symbol of the elec- 


‘tion petitioner hed been wrongly given as 


boat instead of two leaves.” The witness 
then directed Constant Marak to repack 
the dummy ballot papers on recounting 
them. Constant Marak foumd them on re- 
count to be only 497 besides one relating 


- to Rangrenggiri constituency. On the next 


morning, 26-2-72. Elwin Sangma paid 
another visit to Napek and after spend- 
ing the night between 26th and 27th at 
that station he returned to Tura later in 
the evening of 27th. By then the party 
office having been closed, he returned the 
packet of dummy ballot papers to the 
office on the morning of 28th, when 
Binsing Marak. A. P, H, L. C. leader, 
happened to be there besides others, A 
decision was taken by the party leaders 
including the Chief Minister Capt. 
Williamson Sangma that “a correction 
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statement should be issued to the pub- 
lic.” and such a statement was got print- 
ed in the form Ex, E and thereafter dis- 
tributed, 


25. Sri K. Lahiri challenged the 
veracity of the long statement made by 
Elwin Sangma in regard to what had 
happened between 25th and 28th Febru- 
ary 1972. He brought to the notice of the 
Court the provisions of Section 127-A of 
the Act relating to the restrictions on the 
printing of pamphlets, posters etc, Sub- 
section (1) of that section enjoins that no 
person shall print or publish, or cause to 
be printed or published, any election 
pamphlet or poster which does not bear 
on its face the names and addresses of the 
printer and the publisher thereof. Sub- 
section (2) provides, inter alia, that no 
person shall print:or cause to be printed 
any election pamphlet or poster unless a 
declaration as to the identity of the 
publisher thereof, signed by him and 
attested by two persons to whom he is 
personally known, is delivered by him to 
the printer in duplicate, and:unless, within 
a reasonable time after the printing of 
the document, one copy of the declara- 
tion is sent by the printer, together with 
one copy of the document, to the District 
Magistrate of the district in which it is 
printed, 


Elwin Sangma made an attempt to 
establish that the printing of wrong 
dummy ballot papers like Ex, 4 and of 
the correction statement Ex. E had been 
done in compliance with the provisions 
of Section 127-A. The witnesses whom 
he examined in this respect are A, M. 
Sangma R., W. 2 and K. Thomas R. W. 3. 
The last mentioned witness was the 
owner of the Thompson Press. Tura, in 
which the two varieties of documents just 
mentioned were, according to Elwin 
Sangma, printed, K. Thomas testified that 
he had printed 500 copies of dummy 
papers like Ex, 4 and that Ex, F is the 
declaration which he had received res- 
pecting the printing of the correction 
statement Ex. E. It is the firm case of 
Elwin Sangma that the order for printing 
of correction statement was placed on 29th 
February, Ex. F undoubtedly in its pre- 
sent shape bears the date “29th” February. 
However, the digit “9” and the letters 
“th” of the figure “29th” are overwritten. 
the respective original writing being “2” 
and “nd”, f 


The overwritings and the original 
writings are both visible to the naked 
eye. A. M. Sangma admitted in his 
cross-examination that the digit “9” as 
also the letters “th” are overwritings 
though he denied that the original date 
was 22nd. That denial is obviously wrong. 
It may be mentioned that not only the 
original date was 22nd but the overwniting 
appears to have been made with a diffe- 
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pen other than the one used in making 
the original writing, As such, no reliance 
ean be placed on the testimony of A. M. 
Sangma, or Elwin Sangma, or, for that 
matter, on the statement of any other 
witness. to the effect that the order for 
printing of the correction statement Ex. E 

d been placed with the press on 29th 
February, 1972. : 

` 26. The other infirmities which 
the respondents stand respecting the 
printing of correction statement Ex. E suf- 
fers from are that neither the proceedings 
of the party leaders to get such a state- 
ment printed and circulated were produ- 
ced in the Court nor the account books of 
the jparty’s office at Tura or of the 
Thompson Press. It was not the contention 
of the respondent No. 1, nor of any of 
his witnesses, that 500 copies of Ex. E 
were printed by the Press gratis. The 
fact that such basic and vital evidence was 
withheld from the Court gives rise to 
very legitimate presumption that the 
Stand taken by respondent No. 1 is not. 
credible., A. M. Sangma, the then Secre- 
tary of A. P.H. L.C: for the Garo Hills 
District, admitted in his statement that 
he had got printed for the election pur- 
poses of respondent No. 1 materials like 
“Ex. 4, Ex. E, some posters and an ap- 
peal addressed to the voters.” 

This statement brings out that a 
minimum of four varieties of election 
material were got printed for the pur- 
poses of ‘respondent No. 1. However, the 
Deputy Commissioner. Garo Hills. Tura, 
could send only three declarations sub- 
mitted to him in terms of Section 127 (2) 
(a) of the Act. They are marked Exts. 
37, 38 and F, Actually, all the three de- 
clarations are dated 22nd February, 1972 
though as discussed above, the one mark- 
ed Ex, F has been tampered with to 
show that itis dated 29th February. Obvi- 
ously, the fourth declaration is lacking 
and that circumstance alone can knock 
out the contention that 500 copies of the 
Statement Ex. E had been got printed 
pursuant to an order dated 29th February. 

27. The statement of Sri W, A. 
Sangma, the Chief Minister of Megha- 
laya. who was examined on commission. 
merits solemn and serious consideration 
matching the status of the deponent. I 
have read through it three times, but I 
have not been able to persuade myself 
in reaching the conclusion that it helps 
in holding that the order for printing of 
Ex. E was either placed with the Press 
on 29th February. or that copies of it 
were widely distributed. The substance 
of „the statement made by the witness 
during examination-in-chief was that on 
28-2-1972 Elwin Sangma reported to him 
about the mistake in the matter oi print- 
Ing the symbols in the pamphlets like 
Ex, 4. that he immediately summoned a 
Meeting of the party members available 
rent ink and probably with the aid of a 
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at his residence in Tura for discussion, 
and that after the necessary discussion he 
directed that the correction statement 
should be issued. The witness affirmed 
further that a draft of correction state- 
ment was placed before him and that 
after he had approved of the same, he 
gave it back for printing and circulation 
in the constituency. 


The witness did not go further to state 
that an order for printing of correction 
statement was placed on the 29th Febru- 
ary, or that the printed copies were secur- 
ed from the Press on Ist March, or that 
such copies were distributed in the con- 
stituency. However, the witness averred, 
towards the close of his examination- 


in-chief, that Elwin Sangma had 
brought to him a bundle of pam- 
phlets with incorrect symbol and he 


had found that they numbered a few 
short of 500. It will be noticed that in 
these averments the witness did not men- 
tion the date on which the bundle of pam- 
phlets with incorrect symbol had been 
brought to him or that that bundle of 500 
minus a few was of the variety Ex, 4. If 
the respondent No; 1 or his counsel want 
the Court to presume ,that the witness 
meant that the bundle had been brought 
to him on 28th February and that that 
bundle contained pamphlets of the nature 
of Ex. 4 then it would be difficult for me 
to take the averments of the witness at 
their face value. I now list my reasons 
for saying so. In his cross-examination 
the witness said that he had entered the 
date 28th February 1972 in his note book 
as it related to an important matter, but 
he wiped out the value of that state- 
ment by making an unconvincing state- 
ment in the next breath that he had des- 
troyed that note book as it is customary 
with him to preserve such books only for 
a year. 


I believe what he meant by the ex- 
pression “only for a year” is the year to 
which the particular note book relates. 
This statement of the witness. to say the 
least, is fantastic, Entries in the note 
books are made. to serve some future 
purpose, and I fail to see how that objec- 
tive can be achieved. if the note ~ book, 
say for the year 1972, is destroyed at the 
tick of clock ushering the year 1973, The 
importance of the matter having been ad- 
mitted and the value of the entry made 
by the witness in the note book being 
evident. it would be straining the credu- 
lity of the court to aver that such a note 
book could have been destroyed by the 
witness within three weeks of the expiry 
of the year 1972. His statement. it is to 
be emphasised. was recorded on 22nd 
January, 1973. but an application for his 
examination had been made much earlier 
in the year 1972, Therefore, I cannot 
take Shri W. A. Sangma at his. word 
when he says that he had made any entry 


ing of correction 


in his note book that the decision about 
the printing of correction statement was 
reached on 28th February. 

28. Sri W. A. Sangma is the Chief 
of A.P.H.L.C. and he admittedly is 
the founder member of the Garo National 
Council which Council according to him 
is a constituent of the A. P. H L,C 
The respondent No, 1 is the present 
President of the Garo National Council 
and we have his own statement that the 
Chief Minister had helped him in the 
matter of his election, though he added 
that that help was on line with the help 
rendered by the Chief Minister to the 
other candidates sponsored by A. P. H. 
L. C. In the background of all these un- 
disputed facts I have to examine, sift 
and assess the statement of the Chief 
Minister with a little more than normal 
care and caution before either accepting 
it in its totality or any part of it or 
rejecting it wholly or in part, It is after 
making assessment of that nature that I 
hold that the witness did not affirm ex- 
plicitly that the bundle of pamphlets of 
Ex, 4 variety had been brought to him 
by Elwin Sangma on the 28th February, 
or that he had found the number of 
such pamphlets to be 500 short by a few, 
or that the correction statement was 
printed by Ist of March and circulated in 
the constituency. 


And if the Chief Minister had actual- 
ly meant to say so then it is difficult to 
take him at his word for the reasons that 
the factum of placing an order for print- 
) statement on 29th 
February. or taking delivery.of the print- 
ed pamphlets containing that statement 
on ist March, is not established by any 
dependable evidence, nor there is any 
such evidence showing the distribution of 
the correction statement in the consti- 
tuency. The only witness examined to 
prove the distribution of the correction 
statement is Gatiram Sangma R, W. 6. 
He is an altogether unreliable witness. He 
has been suspended, according to his own 
admission, from his office as Laskar if 
not dismissed therefrom as contended on 
behalf of the petitioner. He was ad- 
mittedly once the Secretary of the Co- 
operative Society of Songsak but he is 
not holding that office at present. He 
affirmed that he had relinquished that 
office but the suggestion put to him in 
cross-examination was that he had been 
removed from that office because he had 
misappropriated a sum of Rs. 237/-. The 
stand of the witness respecting that 
amount is that he had borrowed it from 
the society though admittedly he has not 
yet repaid the same. 


_ lLaskars are appointed by the Dis- 
trict Council and the respondent No. 1 is 
at present the President of the Garo Hills 
District Council All this data respecting 
Gatiram cannot be placed aside while ad- 


1973 


judging the worth of his Court statement. 
He affirms having worked for respondent 
No. 1 in the Songsak constituency for 
about two months during the last elec- 
tion and he happened to make the tall 
claim that he had visited all the villages 
in Songsak area in that connection. How-’ 
ever, he could not furnish the name of 
any single village visited by him, He 
was unable to mention how many days 
before the polling he had received the 
pamphlets like Ex. E, nor did he give 
the names of the villages where he had 
made the distribution of such pamphlets, 
or the dates on which he did so, The only 
positive statement made by the witness 
was that he “had occasion to see pam- 
phiets like Ex. E and actually I distribut- 
ed such pamphlets before the poll.” This 
bare statement shorn of particulars, such 
as the place at or village in or the date 
on which they were distributed, does not 
inspire confidence or constitute proof of 
the fact that such pamphlets were dis- 
tributed by the witness. 


29. It would be convenient to 
take up at this stage the statements of 
Gatwin Sangma R, W. 7, the  tea-stall 
holder at Bollonggiri, which is only about 


two furlongs from Songsak Bazar. and of. 


R. W. 8 Constant Marak, the personal 
employee of respondent No, 1 during the 
days of election. Gatwin Marak denied 
that Elwin Sangma had fed tea to Jangnal 
Marak P, W. 4 and Willingson Sangma 
P. W. 8 or any other person-on the even- 
ing of 25th February, 1972, or that Elwin 
Sangma had distributed pamphlets like 
Ex, 4 on that evening. He said further 
that “he saw and received pamphlets like 
Ex, E” and that he had one such pamphlet 


in his possession. which however he 
did not care to produce in Court. 
The witness admitted in his cross- 


examination that he is a member of the 
Garo National Council] of which, as stated 
earlier, the respondent No. 1 is at pre- 
sent the President. I agree as contended 
by Sri N. M. Lahiri that the statement 
of Gatwin Sangma cannot be thrown 
overboard only for the reason that he is 
a member of the Garo National Council. 
However, the statement of a witness can- 
not be taken at its face value unless it 
inspires the confidence of the Court, The 
statement of Gatwin Sangma. in my ap 
praisement. fails to come up to that stan- 
dard. Although he affirmed that he had 
seen and receive pamphlets like Ex, E 
he did not clarify as to from whom, when 
and how many he had received. and what 
was the occasion when he got them. 


Again, the witness candidly conced- 
ed that he could not furnish the names 
of the customers who happened to visit 
his tea-stall on 25th February. 1972, or 
for that matter on any other day. He 
admitted that during the election days a 
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large number of people used to visit his 
tea-stall and enjoyed tea there: It will 
not, therefore be surprising if Elwin 
Sangma had gone there on 25th Febru 
ary and yet the witness may not have 
been able to retain in his memory that 
Elwin Sangma had come there or fed tea 
to certain electors, Further, the testi- 
mony of Jangnal and Willingson. who 
are altogether unattached persons, gives 
direct lie to the colourless statement of 
Gatwin who obviously must have some 
bias in favour of Elwin Sangma because 
of their common membershiz of Garc 
National Council, 


30. Constant Marak R. W. 8 deni- 
ed in the first instance that he had any 
particular connection with Elwin Sangma 
except that they were neighbours, Elwin 
Sangma himself also had denied earlier 
in his statement as R, W, 4 that he was 
connected with Constant Marak in any 
manner, However, since Constant Marak, 
testified that he had worked with Elwin 
Sangma for a period of one month during 
the election days without any remunera~ 
tions, I felt it appropriate to put a few 
questions to him to still my doubts about 
the veracity of the witness. The witness 
ultimately came out with the positive 
statement in reply to Court questions that 
his cousin sister is married to Elwin 
Sangma, The denial bv Elwin Sangma 
of any connection with the witness and 
the halting manner in which the latter 
came out with the statement that Elwin 
Sangma is none other than his brother- 
in-law, do not reflect credit on either of 
them, and as such the Court has to be 
rather wary in assessing the testimony of 
the witness, and circumspect in accept- 
ing the same. ` 


31. There is in addition palpable 
discrepancy between the statements of 
Constant Marak and Elwin Sangma about 
what allegedly happened in the Rest 
House at Songsak on the 25th February 
Constant Marak deposed that after Elwin 
Sangma had returned from Napek on the 
evening of 25th February he told him to 
keep his papers ready and he abided, He 
then. affirmed that pamphlets like Ex. 4 
were contained in a bundle which lay 
loose on the table, that he brought that 
fact to the notice of Eiwin Sangma, who, 
on seeing the pamphlets. remarked that 
they were wrongly printed, and that 
thereupon Elwin Sangma enquired from 
him how the bundle had gone loose The 
witness did not attempt a reply in his 
deposition to the last mentioned question 
of Elwin Sangma and concluded the stete- 
ment by affirming that he repacked the 
papers at the instance of Elwin Sangma 
The witness testified further that he was 
directed by Elwin Sangma to count fh: 
pamphlets. However. once again he stopp- 
ed short and did not reveal to the Court 
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whether he had counted the pamphlets 
and if so what their number was. 

32. Elwin Sangma said during his 
examination-in-chief that after he had 
taken dinner in the Rest House he asked 
Constant Marak to keep-‘his papers ready 
which he had brought from Tura, that 
Constant Marak then reported that the 
pamphlets were lying loose on the table 
of the hall of the Rest House, that he 
directed Constant Marak to pack the 
papers and that a short while thereafter 
when Constant Marak brought the packet 
containing the dummy papers to him, he 
found that they were wrongly printed 
since the symbol of the petitioner was 
shown as boat instead of two leaves. After 
Elwin Sangma had mused over the fact of 
wrong printing of petitioner’s symbol, he 
told the Court, he asked Constant to repack 
the dummy ballot papers on recounting 
them. Constant Marak did the job and 
reported that they numbered 497. In the 
course of his cross-examination Elwin 
Sangma said that it was Constant Marak 
who told him that the packet was lying 
loose on the table of the Rest House, that 
he himself then repaired to that table and 
saw the packet in loose condition, that the 
string binding the bundle he found loose, 
that Constant Marak “opened the bundle 
and I saw that the pamphlets were wrong- 
ly printed”. 


It will be noticed that these details 
furnished during cross-examination are at 
variance with what this witness affirmed 
during examination-in-chief and are also 
at odds with the picture that emerges 
from the evidence of Constant Marak. 
Nor the facts deposed to by Elwin Sangma 
and Constant Marak from the witness box 
fit in with the pleadings adopted by the 
former, In paragraph 8 of his written 
statement he happened to allege that “he 
had no occasion to see the contents of the 
said packet until he opened it latter at 
Songsak”. In the next paragraph 9.of 
the written statement the relevant allega- 
tions read: 


“In the evening of 25-2-1972, the 
Respondent after he had settled down in 
the said Songsak Public Works Depart- 
ment Rest House, looked at the papers, 
e.g.. Posters, Pamphlets etc. and in so 
doing the Respondent for the first time 
opened and examined the aforesaid packet 
_ containing the Dummy Papers when he 
found such Dummy Papers had been in- 
correctly printed.” 


The underlined words of paragraphs 8 
and 9 give direct lie to the Count state- 
ments of the two witnesses. It is germane 
to mention that the name of Constant 
Marak is conspicuous by its absence from 
the written statement. It is for the reason 
of all these peculiarities, which cast doubt 
‘on the credibility of both Elwin Sangma 





and Constant Marak, and not for the mere 
fact that Constant Marak is related to res- 
pondent No. 1, that I have not been able 
to, and indeed cannct, place reliance on 
his testimony. 


‘33. There is a piece of direct cum- 
circumstantial evidence available on the 
record which lends weight to the testi- 
mony of Jangnal Marak, Willingson 
Sangma and Projengton Momin, the peti- 
tioner. on the point that pamphlets like 
Ex. 4 had been distributed on 25th 
February. On 26-2-1972 the petitioner 
filed the complaint Ex. 3 with the Re- 
turning Officer, Garo Hills, Tura. stating 
that though his symbol was two leaves, 
certain pamphlets had been issued where- 
in his symbol had been represented -to be 
boat, The petitioner appended the pam- 
phlet Ex. 4 to that complaint and that 
pamphlet admittedly is one out of the 
500 which A. M. Sangma had got printed 
for the election purposes of Elwin Sangma. 
I may point out that A. M. Sangma, 
K. Thomas. the then proprietor of the 
Thompson Press, Tura and respondent 
No. 1 accepted the position that Ex. 4 is 
one of the aforementioned 500 pamphlets. 

If the respondent No. 1 had not dis- 
tributed any pamphlets out of 500 on 
the evening of 25th February or at any 
time thereafter. it passes comprehension 
how Ex, 4 could come into the hands of 
the election petitioner by the 26th Febru- 
ary when he made the complaint Ex, 3. 
This apparently baffling situation, from 
the standpoint of Elwin Sangma, is ex- 
plained fully by the testimony of Jang- 
nal Marak, Willingson Sangma and the 
election petitioner which I have already 
reproduced above, It can bear repetition 
to state that Jangnal Marak and Willing- 
son Sangma affirmed that Elwin Sangma 
had distributed such pamphiets in 
Bollonggiri on the evening of 25th Febru- 
ary. that each of them collected one 
such pamphlet and then went to Banegiri 
Wategiri where they met Projengton 
Momin. that they narrated the occurrence 
to him. and that they made over to him 
(Projengton Momin) the copies of the 
Pamphlets collected by them. Sri N. M. 
Lahiri was unable to offer any alterna- 
tive plausible explanation about how a 
few pamphlets including Ex, 4 had come 
into the hands of other persons. 


During the course of his reply to the 
arguments of Sri K. Lahiri. however, he 
suggested for the first time that probably . 
Jangnal Marak and Willingson Sangma 
had pilferred a few pamphlets out of the 
bundle when they happened to travel 
in the car of Elwin Sangma up to Song- 
sak, or that it may be that Willingson 
Sangma had purloined g few of them 
from the Rest House when he happened 
to cook the food for Elwin Sangma on the 
evening of 25th February. Neither of 
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these two explanations belatedly made 
by Sri N. M Lahiri has the merit of even 
plausibility and so I need not comment 
on them more hefore rejecting them out 
of hand, Such suggestions, suffice to say, 
were not even put to the witnesses dur- 
ing the course of searching and extensive 
cross-examination done on them. 

34. The resume of the conclu- 
sions reached above may now be set out. 
It is proved beyond doubt that Elwin 
Sangma had left Tura on the morning of 
25th February in a car for Songsak with 
the bundle containing 500 pamphlets 
like Ex. 4 that he had undertaken that 
tour for election purposes, that he halt- 
ed at a number of stations enroute, that 
he gave lift to Jangnal Marak and 
Willingson Sangma over a short distance 
up to Songsak, that when he returned 
from Songsak tour he did not have all 
the 500 copies of pamphlets with him, 
that the leaders of A. P. H. L, C. includ- 
ing the Chief Minister found it expedient 
to issue a correction statement like 
Ex. E when Elwin Sangma, reported that 
there was wrong printing of the peti- 
tioner’s symbol, and that there is no 
credible evidence that the correction 
statement was got printed on Ist March 
or that it was circulated in the consti- 
tuency. I have also concluded above that 
Elwin Sangma had addressed a meeting 
at Bollonggiri near the tea-stall of Gat- 
win, that he distributed pamphlets like 
Ex. 4 at that time and that Jangnal 
Marak and Willingson Sangma had each 
_ collected one such pamphlet, or, to put 

at the minimum, one pamphlet Ex. 4 did 
come to their hands. This pamphlet they 
made over to Projengton Momin on the 
same evening in Banegiri Wategiri and 
on the next day, the 26th February, 
Projengton Momin appended that pam- 
phlet to the complaint Ex, 3 which he 
poeg with the Returning Officer at 

ura. 


All these facts leave no room for 
doubt that a false statement respecting 
the candidature of Projengton Momin had 
been published. We have the statement 
of the respondent No, 1 himself, as also 
the testimony of his witnesses including 
the Chief Minister, that pamphlets like 
Ex. 4 do contain wrong statement res- 
pecting the symbol officially allotted to 
the petitioner. Therefore, the first three 
ingredients of Clause (4) of S. 123 stand 
proved by unimpeachable evidence. The 
Supreme Court held in the case of Kumara 
Nand AIR 1967 SC 808 that “The further 
question as to prejudice to the prospects 
of election is generally a matter of in- 
ference to be arrived at by the tribunal 
on the facts and circumstances of each 
case.” The obvious inference which 
the facts summarised in this paragraph 
yield is that the election prospect of the 
petitioner had suffered a prejudice, rather 
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of a serious nature, by the publication of 
false statement, It may appositely be 
pointed out that the respondent No. 1 
is a resident of the Songsak constituency 


‘and that he is the President of the Garo 


National Council, the jurisdiction of 
which embraces Songsak. while the elec- 
tion petitioner does not put up in the 
Songsak constituency and as such had not 
much of influence of his own. 


It is not therefore surprising that the 
respondent No. 1 gambled by deliberately 
issuing the pamphlets containing wrong 
symbol of the petitioner with the object 
of confounding the electorate no less than 
80 per cent of whom, to cite the state« 
ment of none other than the Chief Minis- 
ter are illiterate. The election symbol in 
such a constituency has obviously vital 
importance and the confusion created by 
wrongly printed symbolin pamphlets like 
Ex. 4 could bave worked to the serious 
prejudice of the petitioner with corres- 
ponding advantage to the respondent 
No. 1. That gamble. it is not inconceiv< 
able earned some dividend to the respon< 
dent No. 1 at the cost of the petitioner, 
but the sanctity of elections suffered a 
grievous damage in the process. The 
purity of the entire process of elections 
has to be jealously guarded and any vio- 
lation ofit sternly looked atand adequate< 
ly punished, The Parliament has made 
its intention unequivocally clear by stat- 
ing in Section 100 of the Act that any 
corrupt practice committed by a returned 
candidate or his election agent, or by any 
other person with the consent of a re- 
turned candidate or his election agent, 
shall nullify the election of the returned 
candidate, . : 

35. Before proceeding with the 
discussion of the evidence relevant to the 
incidents at Daga Bazar and Songsak 
Bazar, I would like tc dispose of one le- 
gal point which though not raised by any 
of the counsel for the parties, was 
brought by me to their notice during: the 
course of arguments, The respondent 
No. 1 tried to establish that he had taken 
urgent measures ta wipe out the consequ~ 
ences of publication of the false statement 
evidenced by pamphlets like Ex. 4 and on 
the strength of those measures he wanted 
this Court to hold that he had not been 
guilty of committing any corrupt practice 
It thas to be mentioned that the respondent 
No, 1 has not admitted the publication of 
such pamphlets but‘twasrightly pointed 
out by Sri K. Lahiri that if not a single 
pamphlet had been distributed as con~ 
tended where lay the necessity for res- 
pondent No. 1 to issue the correction 
Statement. I have recorded distinct fin- 
dings above that pamphlets like Ex. 4 
had been circulated, that the distribution 
of pamphlets like Ex. E is not esta- 
blished. and that as such the respondent 
No, 1 had committed corrupt practice of 
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the nature mentioned in Clause (4) of 
Section 123, 

The legal point that arises in the con- 
text of the Court’s conclusions and the 
stand of respondent No. 1 is whether it 
is legally open to a candidate guilty of 
committing corrupt practice to wipe . out 
the same by any measures may be in the 
nature of penitence. I think the reply to 
the question posed must be an emphatic 
tno”, What constitutes a corrupt prac- 
tice is elaborately set out in Section 123, 
and what consequences follow the com- 
mission of a corrupt practice are outlin- 
ed in S. 100. There is no provision in the 
Act excepting the one mentioned in sub- 
section (2) of Section 100 which is not 
attracted in the case permitting a per- 
son guilty of commission of corrupt prac- 
tice to get over it or to deliterate its 
consequences, by any measures taken by 
him howsoever extensive or well-meant 
they may be, If the commission of corrupt 
practice is established, it works as a 
boomerang, leaving no alternative to the 
perpetrator of the election excess to get 
out of the legal consequences that flow 
from its commission. If the perpetrator 
exults on being declared elected, his 
mirth and triumph are fleeting. and they 
evanesce when the Court takes notice of 
his excess at the instance of a person com- 
petent to knock at its door. His return 
being void. nothing can put life into it. 
It is a case of still-birth for which. as at 
present there is no antidote. 


36. I may now briefly examine 
the evidence relevant to Daggal Bazar 
and Songsak Bazar where the respon- 
dent No. 1 is said to have distributed 
dummy ballot papers on 5th and 6th 
March respectively while addressing the 
people there, I would like to point out 
that after my firm finding that the rés- 
pondent No, 1 had distributed dummy 
papers like Ex. 4 at Bollonggiri on the 
25th February and he had thereby com- 
mitted corrupt practice mentioned in 
Clause (4) of Section 123, the other two 
incidents lose their importance. They 
would, at the best. provide instances of 
repetition of the corrupt practice indulg- 
ed in by respondent No. 1 at Bollonggiri, 
and it was not disputed at the Bar that 
commission of corrupt practice for bare 
once would be fatal to the return of the 
respondent No. 1. Further, the alleged 
circulation of the correction statement 
Ex, E brings out that dummies contain- 
ing wrong symbol of the petitioner had 
actually been circulated. The English 
translation of that statement given in 
Annexure B of the written statement 
reads as under‘— 

“Friends, 

The mistaken printing of the sym- 
bols of each of the candidates contest- 
ing from 46-Songsak (ST) Assembly Con- 
stituency with names and symbols of 
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each of the fellow contesting candidates 
were not meant to mislead or to confuse 
the voters or the people nor should these 
be taken as intended to belittle the can- 
didates but it so happened because of a 
slight printing error in the press and as 
soon as it was found out these were 
cancelled at the earliest possible opportu- 
nity and now correct dummy papers are 
printed. 

1. Specification:— The correct sym- 
bol at serial No. 3 should have been 
‘leaves’.” , 
Moreover. a question put to the peti- 
tioner ` during cross-examination also 
lends itself to an admission on behalf of 
respondent No, 1 that distribution of 
pamphlets like Ex. 4 had actually been 
made, The nature of the question would 
be evident from the reply given by the 
petitioner which reads; “It is incorrect 
that respondent No. 1 had widely dis- 
tributed in Songsak constituency the co- 
rrection statement relevant to dummy bal- 
lot papers originally distributed by him of 


which Ex. 4 is a copy.” 

37. In respect of the Daggal Bazar 
incident we have the testimony of Singr- 
ing Sangma P. W. 7. Pipin Sangma P.W. 
9 and Gamal Singh Sangma P. W. 10. 
Singring Sangma testified that Elwin 
Sangma met him in Daggal Bazar about 
three to four days before the poll date 
and gave him the leaflet marked X con- 
taining the symbols of Bird, Boat and 
flower, The witness affirmed further that 
Elwin Sangma said while distributing 
such leaflets that they were Government 
papers and he requested the people to 
cast their votes in his favour, Since, the 
witness said the pamphlet marked X did 
not have the symbol of two leaves 
he enquired from Elwin Sangma what 
accounted for the absence of that symbol. 
Elwin Sangma told him in reply that 
the symbol of two leaves had been 
cancelled by the Government. The 
witness took Elwin Sangma at his word 
and so he believed that Projengton Momin 
was no longer a.candidate. Pipin Sangma 
also affirmed that “Elwin Sangma met me 
at Daggal Bazar when he made over the 
pamphlet marked Y to me.” As that 
pamphlet did not bear the symbol of 
Projengton Momin, the witness question- 
ed Elwin Sangma in that respect and 





the latter told him. that Projengton’s 
symbol had been cancelled by the 
Government, 

This witness too took Elwin 
Sangma at his word and conse- 
quently believed that Projengton 
Momin had ceased to be a candi- 
date. Likewise. Gamal Singh Sangma 


swore that when he met Elwin Sangma 
in Daggal Bazar the latter gave him the 
pamphlet marked Z and since that pamph- 
Jet did not contain the symbol of two 
leaves he felt inquisitive and Elwin 


` 


1973 


Sangma told him in reply to his query that 
the symbol of Projengton Momin had been 
cancelled by the Government, Putting 
faith in the words of Elwin Sangma, the 
witness decided, as he affirms, not to 
cast his vote for “there was no candidate 
left in the field whom I considered worth 
my vote.” This set of three witnesses also 
happened to depose that prior to the dis- 
tribution of pamphlets at Daggal Bazar by 
Elwin Sangma the election petitioner had 
visited their respective villages and ap- 
prised them that his symbol] was two 
leaves. i 

38. The documents marked X, Y 
and Z are, it was admitted by A, M. 
Sangma R. W. 2 and K, Thomas R. W. 3, 
out of the lot of 500 like Ex. 4 got print- 
ed by the former from the press of the 
latter for the election purposes of res- 
pondent No, 1. The counsel for respondent 
No, 1 objected to their being exhibited on 
the score that sub-rule (2) of Rule 14 of 
Order 7 of the Civil Procedure Code states 
that where the plaintiff relies on docu- 
ments other than those upon which he 
bases the suit, as evidence in support of 
his claim, and whether such documents 
are in his possession or power or not, he 
shall enter such documents in a list add- 
ed or annexed to the plaint and that no 
such list in respect of these three docu- 
ments had been furnished by the peti- 
tioner. Sub-rule (1) of Rule 18 of the 
same Order mentions consequences that 
ensue for non-compliance with sub-rule (2) 
of Rule 14, It is stated therein, inter alia, 
that a document which ought to be en- 
tered in the list to be added or annexed 
to the plaint, and which is not entered ac- 
cordingly, shall not, without the leave of 
the Court, be received in evidence on his 
behalf at the hearing of the suit. It is 
well settled that the policy underlying 
Rule 18 is to exclude evidence the genuine- 
ness of which may be suspected and 
the existence of which at the date of 
filing of the suit be doubtful. However, 
it is equally well settled that the Court 
has wide discretion in the matter of pro- 
duction of documents which were not en- 
tered in the list as required by Rule 14 
provided their genuineness is beyond dis- 
pute, 

Since the three documents in question 
are admitted by the two witnesses of the 
respondent himself, namely, A, M. Sangma 
and K, Thomas, and since the respondent 
did not affirm while in the witness box that 
they were forged or fabricated. I see no 
adequate justification for not exhibiting 
them, They shall respectively. I direct, 
bear the Exhibit Nos. 41,42 and 43, Sri N. 
M. Lahir1 wasvery candid, and consequ- 


- ently fair, in conceding that his client had 


failed to prove how documents like Ex, 4, 
Ex, 35, Exts. 39 to 41 and Ex. P. W. 6/1 
had gone intc others’ hands. If the coun- 
sel of respondent No, 1 is unable to ex- 
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plain the production of such documents 
by the witnesses of the petitioner and if 
the statements of the. petitioner’s witnesses 
are immune from any infirmity. then I 
have no alternative but to take the 
statements of those witnesses as represent- 
ing the truth. Therefore the distribution 
of the pamphlets like Ex. 4 and consequ- 
ently their publicationat Daggal Bazar on 
Sth March is proved beyond doubt. That 
conclusion is reinforced by the fact that 
respondent No. 1 admitted in his Court 
statement that he had addressed a meet- 
ing at Daggal Bazar on 5th March. 

39. Respecting the Songsak Bazar 
occurrence we have only the statement of 
P. W. 6 Gajan Marak. After a close seru- 
tiny of his statement in the background of 
the averments of the petitioner himself I 
am left with the impression that the 
dummy paper Ex. P. W. 6/1 produced by 
Gojan Marak had not been collected by 
himself from Elwin Sangma in Songsak 
Bazar. but it was brought on the file of 
this Court by the petitioner through the 
witness, In his examination-in-chief the 
petitioner saidthathe learnt on 7-3-72 
from Gojan Marak, Willingson Sangma and 
Witterson Marak that the respondent No, 1 
had made a speech at Songsak Bazar on 
6-3-72 and had distributed ballot papers 
like Ex. 4. However during his cross- 
examination he came out with the state- 
ment that it were Willingson Sangma, 
Jangnal Marak and Witterson Marak 
who told him on 7th March about the dis- 
tribution of dummy ballot papers by res- 
pondent No. 1 on 6th March in Songsak 
Bazar. The names of Jangna) Marak and 
Goian Marak are not common in the two 
statements while Witterson was not exa- 
mined and Willingson Sangma P. W. 8 did 
not affirm that he had given the details of 
the Songsak Bazar incident to the election 
petitioner. Jangnal Marak P. W. 4 went to 
the length of stating that he did not meet 
the petitioner after 25-2-72. 

_, Therefore the stand of the election pe- 
litioner respecting this incident sounds hol- 
low, According to the petitioner himself he 
got information about the distribution of 
dummy ballot papers on 6th March on the 
next day, viz, 7th but Gojan Marak denies 
that he had met Projengton Momin on the 
next day of the distribution of pamphlets 
like Ex. P. W. 6/1. If the witness did not 
meet Projengton Momin on the 7th March 
and Projengton says thathe gotthe in- 
formation from the witness on that date 
then either one or both of them are guilty 
of perjury. However one ember of the 
blaze dated 6th March remains alive. Even 
if Gojan Marak had not collected the docu- 
ment produced by him from the respon- 
dent No, 1 at Songsak Bazar, nor it had 
come to his hand from any person other 
than the election petitioner, the fact re- 
mains that the document Ex. P, W. 6/1 
which undeniably is one out of the 
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500 pamphlets like Ex. 4 print- 
ed for the election purposes of respondent 
No. 1 had gone into the hands of others 
and plainly this could have happened if 
the respondent No. 1 had distributed the 
same, It has to be mentioned that the res- 
pondent No, 1 admitted in the witness box 
that he had addressed a meeting at Song- 
sak Bazar on 7th March. 

40. An interesting feature about 
the Songsak Bazar incident is that the two 
witnesses examined bythe respondent No. 
1, R. W. 6 Gatiram and R. W. 11 Spunath 
Marak, affirmed only this much that the 
respondent No. 1 had not distributed pam- 
phlets like Ex, 4 on that occasion, but nei- 
ther of them said that the respondent No. 1 
had distributed pamphlets like Ex, E as 
affirmed by the latter. If no distribution 
of phamplets like Ex. E had taken place on 
6th March at Sangsak Bazar and yet the 
distribution of pamphlets is admitted. it 
would be legitimate to presume that the 
distribution was of pamphlets like Ex 4. 
It is not the case of either party that the 
respondent No.1 had distributed pamphlets 
other than like those marked Exts, 4 and 


E. and if the respondent No. 1 has failed. 


to prove the distribution of Ex. E the peti- 
tioner’s case that Ex. 4 pamphlets were dis- 
tributed on 6-3-72 stands reinforced, 


41, To sum up, the petitioner has 
succeeded in establishing that the respon- 
No. 1 had distributed pamphlets like Ex. 4 
on 25th February at Bollonggiri and on 5th 
March at Daggal Bazar. Therefore, the 
respondent No. 1 is clearly proved to be 
guilty of the corrupt practice mentioned 
in Clause (4) of Sec, 123, I conclude the 
discussion of issue No, 2 by only inviting 
attention to an observation of the Supreme 
Court in the case of Guruji Shrihari 
v. Vithalrao, AIR 1970 SC 1841, where it 
was said that so far as, the last jmb of 
Section 123 (4) is concerned, the emphasis 
is not so much on the intention of the pub- 
lisher but on the probable effect on the 
election of the candidate against whom 
those statements are directed. 

I have held earlier, and I repeat here, 
that the status enjoyed by respondent No. 1 
in the constituency and the association of 
Garo National Council of which he is the 
President with the ruling A. P.H.L.C. 
could have combinedly damaged grievously 
the election prospects of Projengton Momin 
on the publication of documents like Ex. 4 
inasmuch as he was almost an unknown 
entity in the constituency the non-recognis- 
ed political party, namely, the Hill State 
Peoples Democratic Party. which had spon- 
sored him has not much following in the 
constituency. and the constituency con- 


cerned is in a highly backward region of. 


the country. For all these reasons I hold 


A. L R, 


that the petitioner has succeeded in prov- 
ing the issue No. 2, - 
Issue No. 3: 

42. This issue was not pressed on 
behalf of the election petitioner for he 
failed to establish the ingredients of S. 101 
of the Act in terms of which alone he 
could have claimed the declaration that he 


had been duly elected. 


Issue No, 4 

43. The counsel for respondent No. 
ï failed to carry conviction with me, save 
On one point, that the election petition is 
either vague or is lacking in clear and 
precise statements of matcvial facts. The 
ultimate stand of Sri. N. M. Lahiri in res- 
pect of this issue was that the evidence of 
the petitioner to the effect that the res- 
pondent No. 1 had declared, at various 
meetings addressed by him, that dummy 
papers like Ex. 4 were Government papers 
is inadmissible in evidence because no al- 
legation to that effect had been adopted 
in the election petition, I agree that it is so. 
The reason is that a party cannot be per- 
mitted to lead evidence respecting a fact 
amounting to corrupt practice and not 
pleaded by him, Therefore, I rule out the 
mentioned part of the petitioner’s evi- 
demce and subject to that decide the 
issue against the respondent No. 1. 


44. As a consequence of my findings 
on issues Nos. 1 & 2 J declare the election 
of respondent No, 1 Shri Elwin Sangma 
from the 45-Songsak (ST) Assembly 
Constituency, Meghalaya Legislative As- 
sembly, to be void on the finding that he 
has been guilty of committing at the elec- 
tion the corrupt practice described in 
Clause (4) of S. 123 of the Act. The parti- 
culars of that corrupt practice are that Sri 
Elwin Sangma published a statement con- 
taining two false facts, namely. that the 
name of the election petitioner is Projen- 
thon Momin as against his actual name Pro- 
jengton Momin and that the election sym- 
bol of the latter was Boat and not two 
leaves, which was officially allotted to 
him. that he believed that the said two 
facts were false and he also did not be- 
lieve the same to be true, that those faise 
facts are in relation to the candidature of 
the petitioner. and that the publication of 
the statement containing false facts was 
reasonably calculated to prejudice the 
prospects of the petitioner’s election. I 
order that the respondent No. 1 shall pay 
the costs of this election petition to Pro- 
jengton Momin, I assess the Advocates’ fee 
at Rs, 250/- 

. Petition allowed. 
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AIR 1973 Goa, DAMAN AND DIU 1 ing in which a no-confidence motion 


0 C1) 
TITO MENEZES, J, C. 

Jairam Ramchandra Sirsaf and 
others, Appellants v. Baburao Manguesh 
Karekar and others, Respondents, 

Misc, Civil Appeal No. 15 of 1972, 
D/~ 10-10-1972. 

Index Note:— (A) Goa, Daman and 
Diu Municipalities Act (7 of 1969), Sec- 
tion 78 — Suit to restrain officers from 
implementing no-confidence motion on 
ground of want of notice to certain mem- 
bers — Notice under S. 80, Civil P, C. to 
Officers is neceSsary, 

Brief Note:— (A) A suit filed agains? 
the Director of Municipal Administra- 
tion, Deputy Collector and other autho-+ 
rities acting for restraining them from 
giving effect to a motion of no confidence 
passed at a meeting alleged to be illegal 
for want of notice, is bad for want of 
notice to such authorities under Sec, 80 
of Civil P. C, (X-Ref:— Civil P, C. 
(1908), S. 80), 4 (Para 10) 


Index Note:— (B) Goa, Daman and 
Diu Municipalities Act (7 of 1969), Sec- 
tion 78 — A suit filed only against cer- 
tain members for a declaration that the 
resolution of no-confidence was not 
passed by the properly convened Muni- 
cipal Council but by some members 
thereof, is not bad for not making the 
Council a party, (Para 12) 

Index Note:— (C) Goa, Daman and 
Diu Municipalities Act (7 of 1969), Sec- 
tion 78 (7) — The provision under Sec- 
tion 78 (7) does not bar a suit for a dec- 
laration that the meeting held without 
` proper service of notice on certain mem- 
bers, is illegal, (Para 13) 

Index Note:— (D) Goa, Daman and 
Diu Municipalities Act (7 of 1969), Sec- 
tion 78 — The suit whereby the Presi- 
dent seeks a declaration that the meet- 
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against him is passed is illegal and the 
resolution of no confidence is void and 
that he continues to be the president 
being purely a declaratory suit without 
prayer for any consequential relief, no 
pete Fs be granted under O. Ae 
of Civil (X-Ref:— Civil P., 

(1908), O, Pe Rr. . 1, 2). (Para 1) 


Gopal Apa Kamat with Pandurang 
Mulgaokar, (for No. 1) and S. V, Joshi 
(for Nos. 2 to 7). for Appellants; S. K. 
Sonak (for No 1), Jaoquim Dias, Govt. 
Pleader (for Nos. 2 to 5) and Pandurang 
Shirodkar (for Nos, 6 to 10), for Res- 
pondents, 

JUDGMENT:— This is a Civil Ap- 
peal filed against the order of the Dis- 
trict Judge dated 26-9-1972 granting the 
application of the plaintiff and restrain- 
ing the defendant Nos, 1, 2, 2-A and 3 
from doing any act in furtherance of the 
resolution passed by the Municipal Coun- 
cil. held on 15-9-1972. 


2. The respondent was the Pre- 
sident of the Mapuca Municipal Council. 
The Director of the Municipal Adminis- 
tration (respondent No. 2) called a meet= 
ing of the Council to consider a motion 
of no-confidence against the respondent 
No. 1. The respondent No, 1 filed a Writ 
Petition before this Court. The petition 
was filed about 12.30 p.m. on 5-9-1972 
and it was prayed therein that a writ 
of man us be issued prohibiting the 
Director of Municipal Administration, 
the Deputy Collector and a Union of 
India (the respondents Nos, 2. 3 and 5) 
from holding the meeting. An applica- 
tion for interim injunction in terms of 
the said prayer was also made, The 
petition was registered almost simul- 
taneously with its filing. Notice of the 
hearing of admission of the petition as 
well as of the application for interim in- 
junction was, according to Shri Rao, 
learned advocate for respondent No. 1, 
fiven to the Government Pleader. It is 
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not known whether the notice was given 
before the registration of the petition or 
thereafter, Shri Joaquim Dias learned 
Government Pleader appeared in the 
Court as Shri Rao was arguing the ad- 
missibility of the petition. After the 
arguments by Shri Rao regarding the 
admission got over. no reply was made 
by Shri Dias. It appears that Shri Dias 
did not answer the arguments of Shri 
Rao regarding the admissibility of the 
petition, on the assumption that as the 
notice that the petition was going to be 
filed was not given to him by this Court 
but by the respondent No, 1. he was not 
at all concerned with the admission or 
rejection of the petition. Be that as it 
may. considering the fact that there was 
some arguable point which had not been. 
according to me, challenged by Shri Dias 
on behalf of the respondents Nos. 2, 3 
and 5, I admitted the petition. Immedia- 
tely upon the admission being ordered, 
the respondent made an application for 
restraining the respondents Nos, 2, 3 and 
5 from holding the meeting. The ques- 
tion of the passing of the ad interim stay 
of the order of the respondents in that 
writ petition was neither argued nor was 
it considered by me because Shri Dias 
spontaneously agreed that the respond- 
ents Nos. 2, 3 and 5 who were the only 
three respondents in that writ petition, 
be restrained from holding the meeting. 


3. On 12-9-1972 another meeting 
was convened by respondent No, 2 which 
took place on 15-9-1972. On 14-9-1972 
after the Court hours were over. the res- 
pondent No, 1 presented to this Court 
an unregistered writ petition against the 
appellants and respondents Nos. 2. 3 and 
5. The petition was thereafter register- 
ed a little before 5.30 p.m. hri Rao 
saw me in my chamber to have the writ 
petition admitted and an order staying 
the holding of the meeting. passed. Shri 
Dias came along with Shri Rao. It was 
stated by Shri Rao that notice that the 
petition was going to be filed and a copy 
of the petition was given to Shri Dias. 
It appears that no such notice was given 
to the remaining respondents in that 
petition. As a Caviat had already been 
filed by the appellants their advocate, 
Shri Gopal Apa Kamat who by chance 
happened to be in the Court premises 
was called to the chamber, Shri Dias 
stated on behalf of the respondents Nos. 
2, 3 and 5 that he had no objection that 
an ad interim stay be passed against 
them in case the writ petition was ad- 
mitted. He showed no concern with the 
admission or rejection of the petition. 
Shri Gopal Apa Kamat objected to the 
petition being argued in the chamber 
after 5.30 p.m. particularly because it 
was not filed earlier and no justification 
was given for the delay in filing it. I 
found no reason why the petition should 


J. R. Sirsat v. B. M. Karekar (T. Menezes J, C.) 


A.I. R. 


be heard at that hour of the day when 
no plausible explanation was given, why 
that petition was not filed earlier. As 
the meeting was to be held on the next 
day at 10.00 a.m. the respondent applied 
for an unqualified withdrawal of the 
petition and I granted it to him 


4. The meeting was convened on 
15-9-1972 and a resolution was passed to 
remove the respondent No. 1 from the 
Presidentship of the Municipal Council. 


5. The respondent No. 1 there- 
fore filed the present suit to obtain a 
declaration that the meeting of 15-9-1972 
and the resolution passed thereat are 
null and void and that he continues to 
a the President of the Municipal Coun- 


6. The application for myunction 
is short. The only relevant statements 
made therein are that the resolution was 
passed in a meeting which was illegally 
held in direct contravention of the man- 
datory and peremptory provisions of the 
Goa, Daman and Diu Municipalities Act, 
1968 (hereinafter called the Act). and if 
injunction is not granted it will nullify 
the purpose of the suit, The application 
is supported by an affidavit in the form 
of a verification of the plaint. In sup- 
port of the application, five affidavits 
sworn by Sarvashri Khalap, Dhuri, Naik, 
Noronha and Shinde respondents Nos. 6 
to 10. are filed. Paragraphs 2 of all the 
five affidavits which are the only para- 
graphs containing facts relevant to this 
inquiry are in stereotype form. This 
fact is. however. not of great relevance 
because respondents Nos, 6 to 10 make 
@ total denial of the receipt of the notice 
or of its service or of their refusal te 
accept it. 


7. The appellant No, 1 filed an 
affidavit in reply to the application for 
interim injunction made by, the res- 
pondent No. 1 stating. inter alia, that 
the provisions of Section 310 of the Act 
were strictly complied with; that all 
possible steps had been taken to serve 
the notice but they either refused to 
accept the notice or avoided receiving it. 
The remaining appellants also opposed 
the application for interim injunction 
and filed an affidavit in support, 


8. On 23-9-1972, the appellant 
No. 1 made an application to the lower 
Court praying. inter alia. that the report 
of the Head Clerk, H. Fernandes re- 
garding the tendering of the notices on 
the respondents Nos. 6 to 10, be ordered 
to be produced in Court. On 25-9-1972 ` 
a similar application was made by the 
remaining appellants. In the application 
dated 23-9-1972, the appellant No. 
stated that the report made by Fernan- 
des regarding the refusal of the res- 
pondents Nos, 6 to 10 to accept the notice 
was of utmost interest to the fair dig- 
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posal of the application for injunction 
because the report would expose the res- 
pondents Nos. 6 to 10 and give a lie to 
their affidavits, In the application dated 
25-9-1972, the appellants Nos. 2 to 7 
stated that they had applied for certi- 
fied copies of the said report, but they 
were not supplied with such copies on 
the ground that as per the Government 
decision no certified copies of official cor- 
respondence could be issued to the pri- 
vate individuals. They further stated 
that it was essential to acquaint the 
Court about the conduct of the respond- 
ents Nos, 6 to 10. who refused to accept 
the notices and alleged no receipt of 
them, as such refusal was made the basis 
of the suit and of the interim relief 
prayed therein. The application of the 
appellant No, 1 dated 23-9-1972 was not 
opposed by the respondents. The ap- 
plication dated 25-9-1972 of the appel- 
lantis Nos, 2 to 7 was opposed by the 
respondent No. 1 on the ground that the 
said report was not a public document 
and that “it will require cross-examina- 
tion of Fernandes. which could be done 
only at a regular hearing.” It would be 
pertinent to note at this stage that the 
application dated 25-9-72 was not made 
for the purpose of examining Fernandes. 
The objection that if the application was 
granted, the cross-examination of Fern- 
andes would be necessary, is totally un- 
called for. It is needless to say that the 
first objection is absurd. It passes mv 
imagination how the production of a 
document can be opposed on the ground 
that the document is not a public docu- 
ment, 


9. I have narrated the grounds 
and the prayers in the applications made 
by the appellants for production of the 
report regarding the refusal to accept 
service by the respondents Nos. 6 to 10. 
The learned District Judge, however, 
declined to pass an order for production 
in Court of the report of Fernandes, As 
rightly pointed out by Shri Gopal Apa 
Kamat. learned advocate for the ap- 
pellant No. 1. the report about the re- 
fusal of the respondents Nos. 6 to 10 of 
the notice of the meeting held on 15-9- 
1972, was of paramount importance, in 
view of the allegations made by those 
respondents in their affidavits and more 
particularly in view of the fact that the 
very suit and the application for interim 
relief prayed therein was based on the 
facts that no notice had been served on 
respondents Nos, 6 to 10 and consequent- 
ly that there had been no refusal to ac- 
cept such notice. It seems to me that 
the learned Judge below has utterly 
failed to use the powers of the Court 
to help the appellants to place on record 
a document most vital for the decision 
of the issues before hi What is more 
glaring is that the order of rejection 
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was passed by the learned Judge in spite 
of the fact that the respondents had tot 
at all opposed to the application dated 
23-9-1972 and had opposed to the appli- 
cation dated 25-9-1972 on grounds which 
are totally irrelevant and without any 
foundation of law. I am constrained to 
say that the orders of the District Judge 
betray some anxiety to dispose of the 
matter without giving a fair opportunity 
to the respondents to place on record 
evidence which, if considered, and given 
due weight, might lead the learned 
Judge to a totally different conclusion 
from the one he arrived at. I say so 
because the appellants Nos. 2 to 7 did 
try to get a certified copy of the report 
and were not given such copy. but were 
told that such copy would be produced 
if the Court had made a request for its 
production. Before the hearing com- 
menced I requested the Government 
Pleader to produce a report of Shri 
Fernandes and the report was promptly 
placed at my disposal. A certified copy 
of the report is now on record. 


10. A preliminary question as to 
the jurisdiction of the District Court to 
try this suit. arises in this matter. The 
point is whether a notice under Sec. 80, 
Civil P, C, had to be given to the Gov- 
ernment before the suit was filed. The 
suit is filed against the Government and 
three other public officers acting in their 
official capacity. Prinfa facie the provi- 
sions of Section 80 which are mandatory 
are attracted. From the records it is 
clear that no notice whatsoever was given 
to the Government or to the said offi- 
cers. This fact was brought to the notice 
of the learned District Judge by means 
of an office objection. The learned Dis- 
trict Judge however, overruled the office 
objection and ordered the suit to be re- 
gistered and proceeded to hear the ap- 
plication for interim injunction, In the 
course of arguments also the point that 
notice had been given under Section 80 
was not canvassed before me. From the 
records of the proceedings there is noth- 
ing to show that the notice was waived 
by the Government or by the public offi- 
cers. I do not know what are the rea- 
sons that led the learned District Judge 
to by-pass the provisions of Section 80. 
Neither would I like to adjudicate upon 
this point finally. It is for the learned 
District Judge to consider it and give 
his findings on it. For the purpose of 
the present inquiry suffice it to say that 
prima facie it appears that the suit is 
bad for want of notice and that there- 
fore the respondents cannot be said to 
have made out a prima facie case. 


11. I shall now proceed to con- 
sider the various arguments raised before 
me by the parties and which constitute 
the basis of the present appeal, 
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_ 12. The first point that was rais- 
ed’ is that the suit is bad because the 
resolution which is sought to dec~ 
lared null and void was a resolution of 
the Mapuca Municipal Council and that 
therefore the Municipal Council as a 
body corporate should be made a party 
to the suit. I am unable to agree with 
this argument of Shri Kamat, It is pre~ 
cisely, as argued by Shri Sonak, because 
the resolution was not passed by the 
Municipal Council properly convened end 
constituted that the suit was filed and it 
was filed against some of members 
only. It is contended by Shri Sonak 
that the resolution was passed not by 
the Municipal Council but by some mem- 
bers of the Council. I agree with the 
argument of Shri Sonak that in the cir~ 
cumstances of this case the suit need not 
be filed against the Council, It is true 
that the learned Judge below ought to 
have considered the suit as bad once he 
had erroneously held that the resolution 
was passed by the Municipal Council, If 
the respondents had admitted that the 
resolution had been passed by the Muni- 
cipal Council it is obvious that the Coun- 
cil which is a body conporate, distinct 
from the rest of the members, had neces- 
sarily to be impleaded if the suit were 
to be properly framed, - 


13. The other two points which 
are raised against the maintainability of 
the suit are: (i) that the point in issue 
in the suit could be decided by raising 
a point of order under Section 78 sub- 
section (7) of the Act. and (ii) that a 
writ petition based on the same ground 
had been filed by the respondent No, 1 
and had been unconditionally withdrawn, 
It is true that the respondent No, 1 
could have had the question that proper 
service wee not effected on the respond- 
ents Nos, ‘6 to 10 raised by means of 
a point of order under Section 78 (7), 
but that would not bar his right to ap- 
proach a Civil Court to obtain the dec- 
laration he is seeking. As far as the 
writ petition goes the prayer there, was 
for restraining the respondents Nos, 2, 
3 and 5 from convening a meeting. The 
point at issue in this suit is a declara- 
tion that the said meeting is void. The 
withdrawal of the mi petition does not 
therefore bar this suit, 


14. The next question which 
arises is whether a temporary injunction 
could be granted in the present suit, The 
application for injunction Pike according 
to the respondent No, 1 made aes 
Order 39, Rule 2 (1) read with Rule 3 
and under Section 151 of the Civil P, C. 
Under Order 39, Rule 2 (1) an applica- 
tion for injunction could be made only 
if the suit is a suit for restraining the 
defendant from committing a breach of 
coniract or other injury of any kind. In 
the prayer (a) of the suit the respond- 
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ent prays for a declaration that the 
meeting is illegal void and of no effect, 
In prayer (b) he prays for a declaration 
that the resolution of 15-9-1972 is 
ilegal, void and of no effect. 
prayer (ce) he prays for a declara- 
tion that the respondent No. 1 is 
and continues to be the President, Prayer 
(d) is not a prayer in the suit but merely 
a prayer for ad interim relief for which 
relief the respondent No, 1 has also made 
a Separate application. Prayers (e) and 
(f) are for further relief and for costs. 
There is therefore no prayer for restrain- 
ing the appellants from committing a 
breach of contract or other injury of any 

This is therefore a purely decla- 
ratory suit without a prayer for any con- 
sequential or other relief that eould bring 
the suit into the purview of Order 39, 
Civil Procedure Code. The application 
for injunction was not therefore main- 
tainable under Order 39, Rule 2, 


15. Section 115 of the Civil P, C. 
appears +o have been pressed into service 
by the respondent No, 1 probably þe- 
cause an application under Order 39, 
Rule 2 was not tenable. There are in 
the Civil P, C. provisions (Order 39) for 
granting interim relief and the Courts 
must as far as possible confine the ex- 
ercise of their jurisdiction to grant such 
relief, to the provisions of that Order, 
The long-standing conflict as to whether 
or not a Court could issue an injunction 
under Section 151 if the circumstances 
of the case do not fall within the provi- 
sions sE Order 39 was set at rest by the 
Supreme Court in Manohar Lals case, 
(ATR 1962 SCE 527). but the Court will ex- 
ercise its inherent jurisdiction only when 
it considers it absolutely necessary for 
the ends of justice to do so. The bare 
reading of the application which as I 
have said is cursory and short, and of 
the affidavit which can more appropria- 
tely be designated as a verification, show 
that there is no reason whatsoever why 
the extraordinary powers under Sec, 151 
should be used, 


16. I shall now come to the main 
contention ir this interim relief pro- 
ceeding. It is argued on behalf of the 
respondents Nos. 6 to 10 that they never 
received any notice nor was any notice 
served on them neither did they refuse 
to accent service of the notice conven~ 
ing the meeting of 15-9-1972. As I have 
said we have five affidavits of respond- 
ents Nos, 6 to 10 where they confine 
themselves to make a bare denial of the 
facts alleged. There is nothing on re- 
cord that supports the contention of 
these respondents. Shri Sonak contends 
on their behalf that nothing more was 
necessary because the respondents being 
the only parties who were in a position 
to give first hand evidence of the fact 
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of service, are entitled to have their word 
accepted as unchallenged. This might 
perhaps, to some extent be the position 
fn the lower Court, where the evidence 


of the other party who was also in a 
position to give first hand evidence of 
service, was shut out, The report of 
Shri Fernandes, the Head Clerk of the 
municipal administration stating that he 
tried to serve the notice on the respond- 
ents Nos. 6 to 10 and that they refused 
to accept it on the ground that it was 
being served on a holiday, is now on re- 
cord. Shri Fernandes who is an officer 
of the Mapuca 
effect the service in the normal course 
of his business. As a Head Clerk of 
the Municipality he could not possibly 
have any stake in this dispute and he is 
undoubtedly a witness more independ- 
ent than respondents Nos. 6 to 10, who 
are parties to the suit and whose inter- 
ests appear to be vitally affected by the 
result of this lis. It is not the quantity 
but the quality that shall prevail in the 
mind of the Judge whilst assessing evi- 
dence, and, bearing this principle in mind 
- I have no hesitation in preferring the 
evidence of Shri Fernandes to that of 
the respondents Nos, 6 to 10. But there 
is more to it The fact that Shri 
Fernandes had made a report to the 
Chief Officer of the Council stating that 
the respondents Nos, 6 to 10 had refused 
to accept service on the ground that it 
was sought to be effected on them on a 
holiday is also on record, in the letter 
of Shri Furtado, the Chief Officer, This 
Jetter lends support to the word of Shri 
Fernandes. In the letter dated 13-9-1972 
addressed by the respondent No. 1 to 
the Director of Municipal Administra~ 
tion he said, “In fact three other coun- 
cillors have been served the said notice 
on 10th September. 1972, which you are 
aware was a Sunday and a complete 
holiday.” Section 83 (3) of the Act pro< 
vides that until the contrary is proved 
“every meeting of a council or a com- 
mittee appointed under the Act in res- 
pect of proceedings whereof a minute has 
been made and signed in accordance with 
the Act or the rules made thereunder, 
shall be deemed to have been convened 
and held and all the members of the 
meeting shall be deemed to have been 
duly qualified, The presumption of Sec- 
tion 83 (3). Shri Sonak admits, militates 
against the respondents Nos, 6 to 10. but 
he states that the presumption is re- 
buttable. It is more than clear that this 
presumption which surely is rebuttable, 
has not at all been rebu in view of 
the facts discussed by me above, It is 
also pertinent to note in this connection 
that the respondents do not deny that 
service was effected on all the appel- 
lants. The notice was issued by the res- 
pondent No. 2 who is a Secretary to the 
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Government. I see no reason why 
similar instructions should not be given 
regarding the service of notice on the 
remaining councillors ie, respondents 
Nos. 6 to 10. I strongly reject any sug- 
gestion that the respondent No, 2 did 
mot issue instructions to serve notices on 


. the respondents Nos, 6 to 10 because he 


was acting in collusion with the appel- 
lants. Quite on the contrary, I do pre- 
sume that the respondent No, 2 who is 
a Secretary, to the Government has 
acted with all the propriety. that his 
status and position demand, My conclu- 
sions therefore are that prima facie res- 
pondents Nos, 6 to 10 refused to accept 
service and therefore are deemed to have 
had constructive notice that the meeting 
to take place on 15-9-1972 had been con- 
vened for ousting the respondent No, 1 
from the Presidentship of the Mapuca 
Municipal Council, 

17. The remaining points raised 
by Shri Gopal Apa Kamat the learned 
advocate for the appellant No, 1, regard~ 
ing the necessity of the notice and the 
fact of the want of notice need not be 
considered by me because of my findings 

t the notice is deemed, in law. to have 
er served on the respondents Nos, 6 

18, The balance of convenience is 
obviously on the side of the appellants. 
If the respondent No, 1 is allowed to 
continue. the administration will come to 
a stand-still because the appellants who 
are in majority will defeat every pro- 
posal that the respondent No, 1 may try 
to make in respect of the Municipal Ad- 
ministration. The loss, if at all any, is 
to be suffered by the respondent No, 1 
by his immediate removal, will by no 
means be irreparable, If at some time 
he succeeds in commanding the majority 
he can easily come to power again, 

19. _ It is more than evident from 
the various legal proceedings filed in 
Courts that the respondent No, 1 has 
lost the confidence of the majority of 
the municipal Councillors of Mapuca. 
This Court will not allow petty legal 
technicalities to come in the way of the 
smooth running of the democratic process. 

- 20. In the circumstances. the ap- 
pellants are entitled to succeed, 


ORDER 

The appeal is allowed. The order of 
the District and Sessions Judge dated 
26-9-1972 is set aside. The Government 
and its Officers concerned with Munici~ 
pal Administration are directed to im- 
plement the resolution passed by the 
Municipal Council on 15-9-1972 removing 
the respondent No, 1 from the President- 
ship of the Mapuca Municipal Council, 


forthwith, 
Appeal allowed, 
nen, 


6 Goa ` [Prs. 1-4] 


AIR 1973 GOA, DAMAN & DIU 6 
(V 60 C 2) 
TITO MENEZES, J, C, 

M/s, Ashok Auto Service, Appellant 
se The British India General Insurance 

, Ltd.. Respondent. 

First Civil Appeal No, 36 of 1971, 
D/- 26-9-1972. 


Index Note:— (A) Motor Vehicles 
(Third Party Insurance) Rules (1946), 
Rule 6 (2) (b) — Renewal of policy. 


Brief Note:— (A) When payment of 
premium is made not on due date but 
several days after the expiry of the 
policy the payment by itself does not 
amount to an acceptance of the proposal 
and does not effect a renewal of the 
insurance policy. (Para 6) 


D. S. Parikh. Sr. Advocate with 
H. R. Bharne, for Appellant; William 
Gomes, for Respondent, 


JUDGMENT :— This appeal is filed 
against the decree and order passed by 
the Civil Judge, Senior Division, Mar- 
gao, dated 18th June. 1971, dismissing 
the suit of the appellant. 


2. Shortly stated the facts of the 
case, according to the appellants, apes 
nal plaintiffs. are as follows:— Thea 
pellants insured their bus No. GDT__1833 
with the respondent for the period of 
23-12-1965 to 22-12-1966 both days in- 
clusive for the sum of Rs, 58,800/-, The 
policy of the insurers, inter alia. pro- 
vides as follows :— 


“Period of insurances 


(a) from 23-12-1965 to 22-12-1966 
(both days inclusive). 


(b) any gubsequent period for which 
the insured shall pay and the Company 
shall agree to accept a renewal pre- 
mium.’ 


The premia were paid by the respon- 
dents at the Mapusa Office and the 
transactions were carried on with that 
office. On 23-12-1966. i. e.. one day after 
the date of expiry of the policy the 
appellants paid the premium at the 
Mapusa Office and the Mapusa Office of 
the respondents issued a memorandum- 
cum-receipt for Rs, 826.50. It was all 
along represented to the appellants and 
the other persons insuring their vehi- 
cles that the payment of premium at 
the Manusa Office automatically meant 
the renewal of their policies. Subse- 
quently, on 31-12-1966 the Margao Office 
of the -respondents issued an endorse- 
ment containing the particulars as con- 
tained in the said memorandum-cum- 
receipt issued by the Mapusa Office. On 
3-1-1968 at about 11 a.m, the appellants 
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paid Rs. 743.85 towards premium for 
the renewal of the insurance policy and 
the office issued a memorandum-cum- 
receipt dated 3-1-1968 in the usual 
form. On the same day on which the 
premium was paid, at about 5.30 p.m., 
the bus met with an accident and the 
appellants made a claim against the res-< 
pondents. Correspondence ensued. The 
respondent did not at any time return 
or offer to return the said amount of 
the premium to the appellants. By 
letter dated 16-1-1968 the Police autho- 
rities informed the appellants that the 
agent of the respondents had made a 
survey of the bus, various letters and 
telegrams sent by the appellants to the 
respondents from. 4-1-1968 in respect of 
the claim. The respondents by ‘their 
letter dated 27-1-1968 for the first time 
came forward with a false story stating 
that, the insurance policy had already 
expired on 22-12-1967 and had not been 
renewed thereafter and that there was 
mo insurance in respect of the bus on 
the day of the accident. The regpon~ 
dents did not in the letter state any- 
thing about the said premium received 
by their Mapusa Office on 3-1-1968. 
Similarly the respondents failed to make 
a mention of the amount received by 
them on 3-1-1968 in their letter dated 
3-4-1968. The appellanis, therefore, fil- 
ed the present suit, 


3. The defence of the respondents 
was that the Mapusa Office was not 
the agent of the respondents and had no 
power to renew the policy. That for 
this reason the Mapusa Office used to 
issue unstamped memoranda-cum-re- 
ceipts subiect to the approval of the 
Margao Office and it was only after the 
Margao Office which was the only au~ 
thorised agent of the respondents had 
issued a duly stamped memorandum- 
cum-receipt, containing the data men- 
tioned in the memorandum-cum-receipt 
issued by the Mapusa Office, that the 
policy could be considered as renewed. 


å. The second contention raised. 
by the respondents is that in the pre- 
sent case the premium was paid after 
the expiry of the policy and that in 
such cases the mere issue of the provi- 
sional unstamped memorandum-cum-re~ 
eeipt, issued by the Mapusa Office or 
by any other office. did not renew the 
policy until the respondents or their 
agents had agreed to renew the policy. 
This procedure was adopted. the res- 
pondents contend. because there was no 
policy existing from 23-12-1967 the date 
of the expiry of the old policy until 
3-1-1968. the payment of the premium 
for the renewal and because during this 
intervening period any accident might 
have taken place for which the respon-~ 
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dent could by mo way be made liable 
as insurers. 


5. The premium was paid to the 
Mapusa Office by cheque and not by 
cash. No stamp which is required by 
law to be affixed was affixed on the 
receipt given to the appellants. This 
appears to be an indication that the pav- 
ment was received not as a premium, 
but as a deposit subject to the appro- 
val of the renewal of the policy. On 
the appellants’ own admission the Mar- 
gao Office used to issue endorsements 
containing the particulars as contained 
in the memorandum-cum-receipt issued 
by the Mapusa Office. If the memoran~ 
dum-cum-receipt issued by the Mapusa 
Office was a final document of renewal 
of the policy there would be no need of 
the Margao Office making an endorse- 
ment containing the particulars men- 
tioned in the memorandum-cum-receipt 
issued by the Mapusa Office. This indi- 
cates that the acceptance of the money 
by the Mapusa Office was conditional to 
the approval by the Margao Office and 
it was the Margao Office that in the 
normal course of business used to sanc- 
tion the renewal, 


6. It is contended by the respon- 
dents that after the expiry of the policy, 
the premig were paid subject to their 
finding out whether any accident had 
taken place in between the date of ex- 
piry of the policy and the payment of 
premium. This argument carries weight. 
It cannot be gainsaid that the policy 
had ended on the date of its expiry and 
that there was a gap between the expiry 
and the date of payment. If the bare 
payment of the premium was to ope- 
rate as renewal and the renewal was to 
operate with retrospective effect from 
the date next to the date on which the 
previous policy had expired. it would 
follow that if any accident that hap- 
` pened whilst there was no insur- 
ance contract in existence between 
the parties the insurer would have 
to) pav the insured even though there 
was no such contract in existence at 
the time of the accident. It can, there- 
fore, safely be concluded that when 
payment is made not on due date but 
several days after the expiry of the 
policy the payment by itself did not 
amount to an acceptance of the proposal 
and did not effect a renewal of the in- 
surance policy. It must be noted that 
the receipt issued by the Mapusa Office 
was unstamped. Of great importance 
also is the letter written by the .respon- 
dents to the appellants on 1-11-1967 to 
which my attention was drawn by Shri 
William Gomes, learned advocate for 
the respondents. The letter reads as 
follows :— 


Ashok Auto Service v. B. I. G. 
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“Agency J. P, Chodancar 
Gram: SARMALCO 
Phone: 255 
The British India Ta Insurance Co, 


Goa 7 


(Incorporated in India) 


Regd. & Head Office: Branch Offices 


Mehta House, P. O. Box No, 28 
Appollo Street, 
BOMBAY, MARGAO-GOA, 


Date: 1/11/1967 


To: 
M/s. Ashok Auto Service 
Betim — Bardex — Goa 


Dear Sir (s), 

We beg to remind you that your 
Motor Vehicle Insurance Policy, as 
undermentioned, will expire on the 


22/12/1967 and we shall be glad to re- 
ceive in due course your instructions to 
renew the same. In accordance with 
the Regulations of the General Insur- 
ance Council, Government of India, the 
renewal of this policy will not be ef- 
fected unless the premium has been paid 
on or before the renewal date. 

“The renewal premium quoted here- 
in is provisional and is subject to ad- 
justment in accordance with the rates 
of the Insurance Association of India, 
(Miscellaneous Sectional Committee) in 
force at the date of commencement of 
the renewal period”. 

ours a 


Branch Manager” 

It seems to me that the terms 
of this letter clinch the issue. The letter 
states in unmistaken terms that the re- 
newal of the policy would not be ef- 
fected unless the premium had been 
paid on or before the date of renewal. 
The aforesaid letter speaks of the re- 
newal of an existing policy and not the 
creation of a new one. 


7. The argument of Shri Parikh, 
learned advocate for the appellants. that 
the Mapusa Office had authority to ac- 
cept premium and to renew the policy 
is of no avail because even if the Mapusa 
Office had such powers it is evident 
from that letter that the Mapusa Office 
did not choose to exercise that power 
and left it to the Margao Office to re- 
new the policy. It is also evident that 
even in other cases the actual renewal 
of policies was always done by the Mar- 
gao Office though the moneys were re~ 
ceived by the Mapusa Office, 


8. Much is made by the appel- 
Jants of the fact that the respondents 
remained silent when various letters 
were written to them regarding the 
claim on the policy after the accident 
took place; of the fact that the’ respon- 
dents did not make any offer to refund 
the money paid; and that the Mapusa 
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agent was not examined as witness in 

the suit-proceeding. In view of the 

. observations made by me above I find 

that these facts are of minor importance. 
In the circumstances the appeal fails, 

i ORDER 
The appeal is dismissed with costs. 
Appeal dismissed, 
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Naziazeno Fernandes, Petitioner v. 
The Union of India and others, Respon< 
denis, 

Special: on Appln, No, 3 of 1970, 
D/- 28-8-1972 


Index Note :— (A} Customs Act 
(1962), Seetion 25 (2) — Power to grant 
exemption from duty — Government 
must exercise the power when condis 
tions mentioned therein. are satisfied — 
(X-Ref:— (i) Interpretation of Statutes 
— Statute conferring powers for public 
utility — Interpretation; (ii) Words and 
Phrases — ‘May’ (iii) Civil P. C. (1908) 
Section 115; (iv) (Constitution of India, 
Art. 226 — Certiorari), 

Brief Note:— (A) Whenever a stas 
tute confers upon an authority to do a 
certain in particular circumstances 
and cases it is imperative on those so 
authorised to exercise their authority 
when the case arises and its exercise is 
duly applied for by a party rine 
and having a right to make the ap 
tion, (1850) 14 QB 474 and (1851) “it 
CB 755, Considered and applied, 

(Para 6) 


When the power is coupled with a 
duty of the person to whom it is given 
to exercise it, then the exercise of that 
power is imperative. In such cases word 
‘May’ is not used to give a discretion, 
but to confer power upon the authority 
and the exercise of such power depends 
not upon the discretion of the authority 
but upon proof of the particular case 
out of which such power arises. In 
construing acts of public utility, words 
like ‘may’ & “it shall be lawful”, which 
are otherwise considered as permissive, 
are really mandatory. the permissive 
form being merely a courteous conven- 
tien, AIR 1963 SC 134, Rel. on, ara y 


Considered in this light, ie power 
conferred by Section 25 (2) of the Cus- 
toms Act must be exercised by the Gov~ 
ernment in case the conditions mention~ 
ed therein are satisfied and it is not open 
to Government to abstain from exercis- 
ing such power when such conditions are 
satisfied, (Para 10) 


IP/IP/F303/72/AGT 


N. Fernande sv, Union of India (T. Menezes J. C.) 


A.I. R. 


The argument that the power given 
by Section 25 (2) is a power to grant 
and not a power to refuse is unaccept< 
able as the first power necessarily im- 
plies the second one. Therefore the re+ 
jection of application of the’ petitioner 
for obtaining exemption from payment 
of customs duty under Section 25 (2) on 
the sole ground that the goods were im~ 
ported after the coming into force of 
the Act indicates that the authority 
concerned had not applied its mind to 
the facts of the case and had failed to 
exercise a jurisdiction which in law that 
authority was bound to exercise, 

(Paras 11, 13) 

Index Note:— (B) Constitution of 
India, Art, 226— Who can apply — Exis- 
tence of right is the basis of petition — Ap-« 
plication for exemption from customs 
duty under Section 25 (2) of Customs 
Act, rejected by authority without ap- 
plying its mind — It cannot be said that 
in capriciously or arbitrarily abstaining 
to act under Section 25 (2) of the said 
Act the Central Government has in no 
way affected the legal rights of the peti- 
tioner or adverSely or injuriously affect- 
ed his interest. ATR 1964 Mys 159 and 
AIR 1966 SC 828 and AIR 1967 SC 1427, 
Rel, on. & Applied. (Para 10) 
Cases Referred: Chronological Paras 
AIR 1967 SC 1427 = (1967) 2 SCR 

Oe a G. Jaisinghani v, Union 
ia 
AIR 1966 SC 828 = (1966) 2 SCR 
172, Gadde Venkateshwara Rao 
= v. Govt, of Andhra Pradesh B 
AIR 1964 Mys i159. Dr. P, S. 
a aN Setty v, Univer- ; 
sity of Mys 9 
AIR 1963 sc. 134 = (1963) 2 SCR 


904, Kelipada v, Union of Indig izd 
(1851) 11 CB 755 = 138 ER 672, 
Mc-Dougall v. Paterson 6 
(1850) 14 QB 474, R. v. Tithe 
Commrs 
Bernardo Reis. for Petitioner; Joa- 


aum Dias, Govt. Pleader, for Respon- 
dents. 


ORDER :—— By this Special Civil 
Application the petitioner seeks to ob 
tain a writ of certiorari to quash the 
order of the Government rejecting the 
application of the petitioner for exemp- 
tion from payment of customs duty and 
for the refund of customs duty already 
paid and also for a writ of mandamus 
directing the respondents to grant to the- 
petitioner exemption from customs duty 
a to refund the customs duty already 
paid, 


2. The case of the petitioner is 
as follows: On 9-12-1960 the petitioner 
made an application to the then Over~ 
seas Minister of Portuguese Govern- 
ment for the grant of exemption of cus« 
foms duty on the machinery and equips 
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ment to be imported for the purpose of 
building a ceramic plant at Curti, Ponda, 
Goa. The application was made under 
Article 3 of the Decree No, 41,024, dated 
98-2-1957, which was the Portuguese 
Law then in force in this territory, cor- 
responding to Section 25 (2) of the Cus- 
toms Act. 1962. As his said applica- 
tion for exemption was ing con 
sidered the received his first consign- 
ment of the machinery and equipment 
in January, 1961. That consignment 
was cleared under two bonds. In 1962 
he received the second consignment 
which he cleared under a bond dated 
13-6-1962. On 30-1-1963 the Sea Cus+ 
#oms Act, 1878, came into force in this 
ferritory, On 7-1-1963 the petitioner 
made an application to the Secretary to 
the Government of Goa, Daman and Diu, 
requesting for grant of exemption of 
customs duty. On 1-2-1963 the Cus- 
toms Act, 1962, came into force and on 
1-10-1963 the Indian ‘Tariff Act, 1934, 
came into force. On 3-4-1963 and 19-4 
1963 the petitioner made representations 
to the Administrator, Government of 
Goa. Daman and Diu and addressed furx 
- ther letters to the Development Com-= 
missioner, of the said Government on 
2-6-1963 and to the Lt. Governor of 
Goa, Daman and Diu on 28-9-1963. No 
reply was received to the said letters 
nor was the said application rejected, 
On 14-10-1965 the third consignment of 
machinery and equipment was received 
and cleared by the Customs Authority 
under the Bill of Entry No. 96. This 
time the Customs Authority insisted on 
levying and actually levied the customs 
duty. The petitioner paid the duty 
under protest. On 30-12-1965 the As- 
sistant Collector of Customs and Central 
Excise issued three notices calling upon 
the petitioner to. pay duty in respect of 
the first two consignments which were 
cleared under bonds. The petitioner 
took the matter up with the Assistant 
Collector of Customs, the Industries and 
Labour Department, Government of Goa, 
Daman and Diu, and finally filed a peti- 
tion to the Secretary. Ministry of 
Finance, Government of India, on 26-2- 
4966. The Industries and Labour De- 
partment, Government of Goa, Daman 
and Diu, recommended that the appli- 
cation of the’ petitioner be granted, The 
Under Secretary, Government of India, 
by his letter dated 28-6-1963 granted 
the application of the petitioner for ex- 
emption from payment of customs duty 
on the first two consignments, The said 
letter reads as follows :— 


“With reference to your letter dated 
the 26th February. 1966, on the above 
subject, I am directed to say that in 
exercise of the powers conferred by 
Section 25 (2) of the Customs Act, 1962 
the Central Government being satisfied 
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that it is necessary in the public inte- 
rest to do so, hereby exempt the six 
consignments of manufacturing equip- 
ment valued at Rs, 8,98,783.33 imported 
by you during the period January 1961 
to 13th June, 1962 for the industrial 
establishment in Goa in terms of Arti- 
cle 3 of Decree 41024 dated 28-2-1957 
from payment of the whole of the duty 
of customs leviable. thereon under the 
first schedule to the Indian Tariff Act, 
1934 (32 of 1934) and the additional duty 
leviable thereon under Section 2-A of 
the second mentioned: Act on importa< 
tion into Goa,” 


Pursuant to the said letter the ‘three 
notices on demand were withdrawn and 
the bonds executed by the petitioner 
were cancelled, On 12-4-1969 the peti- 
tioner made an application to the Se~- 
cretary, Ministry of Finance. Govern- 
ment of India, for an exemption order 
in terms in Article 3 of the Decree No. 
41,024 and the Section 25 (2) of the Cus- 
toms Act, 1962 in relation to the 38rd 
consignment. The petitioners attached 
ta the said application the certificate 
issued after the site inspection by the 
Director of Industries and Mines, Gov-~ 
ernment of Goa, to the effect that the 
machinery described in the invoice had 
been imported by ¢he petitioner and that 
the said machinery constituted a part 
of the said ceramic plant, The applica- 
tion was rejected by the Government of 
Indig on the ground that the consign- 
ment was imported after the coming into 
force of the Customs Act, 1962. It is 
this rejection that is the subject-matter 
of this petition. 


 & It is stated by the pétitiende 
that the exemption granted by the res- 
pondents to the petitioner on 28-6-1968 
being an exemption granted after the 
repeal of the Decree No, 41.024 and after 
the coming into force of the Customs 
Act, is an exemption granted under 
Section 25 (2) of the Customs Act, 1962; 
that the third consignment received by 
the petitioner was similar to the first 
two previous consignments received by 
him; that all the three consignments 
were meant for the same purpose, name- 
ly, the construction of a ceramic plant 
et Curti; that the exemption of Cus- 
toms and Excise duty granted to the 
petitioner on 28-6-1968 regarding the 
import of the first two consignments 
was granted because the respondents 
were satisfied that it was necessary in 
the public interest so to do; that the 
third consignment having been import- 
ed for purposes and reasons similar to 
those for which the first and second 
consignments were imported, the grounds 
upon which the respondents granted ex- 
emption on 28-6-1968 of the customs and 
excise duty in respect of the first two 
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. consignments also existed in relation to 
the import of the third consignment; 
that the respondents ought, therefore, to 
have granted exemption of customs and 
excise duty also in respect of the third 
consignment; that the reasons given by 
the respondents for refusing such grant, 
namely, that the third consignment was 
imported after the coming into force of 
the Customs Act, 1962 were bad and 
disclosed a total non-application of mind 
on the part of the respondents to 
facts of the case and indicate that the 
respondents have acted without juris- 
diction. 

4. On behalf of the respondents 
Shri Dias, learned Government Pleader, 
argues that the petitioner could not 
claim exemption as of right and that 
therefore no right of the petitioner was 
infringed; that the goods in question 
are dutiable and the petitioner is pri- 
marily bound to pay it; that Section 25 
of the Customs Act is purely executive 
and not quasi-judicial in nature: that 
the assessment under Section 25 (2) must 
be made after a subjective test and rea- 
sons have to be recorded for granting 
exemption under that Section and not 
for refusing to grant exemption; that 
such reasons for granting of exemptions 
have to given for the satisfaction of 
the Legislature; that the provisions of 
Section 25 (2) of the Customs Act are 
purely enabling and not mandatory; 
that the power given under Section 25 
is merely to grant exemptions and no 
power is given under that Section to 
refuse to grant exemptions and that 
therefore, when there is a refusal to 
grant an exemption there is no exercise 
of any power by the authority under 
Section 25 (2) of the Customs Act, 

5. It seems to me that the whole 
question centres around the interpreta- 
tion of the provisions of Section 25 (2) 
of the Customs Act. This Section reads 
as follows :— 


“Sec, 25 — (1) If the Central Gov- 
ernment is satisfied that it is necessary 
in the public interest so to do, it may, 
by notification in the Official Gazette, 
exempt generally either absolutely or 
subject to such conditions (to be fulfilled 
before or after clearance) as may 
specified in the notification goods of anv 
specified description from the whole or 
any part of duty of customs leviable 
thereon. 

(2) If the Central Government is 
satisfied that it is necessary in the pub- 
lic interest so to do, it may, by special 
order in each case, exempt from the 
payment of duty. under circumstances 
of an exceptional nature to be stated in 
such order, any goods on which duty is 
leviable.” 

The point to be decided is whether in 
the context of the provisions of the Sec- 


N, Fernandes v. Union of India (T, Menezes J. C.) 


. enactment that 


A.L R 


tion the word “may” occurring therein, 
makes the section merely an enabling 
provision or whether the word. “may” 
enjoins upon the Government the duty 
of exercising the powers conferred by 
sub-section (2) if the requirements of 
the section are satisfied, : 


6. Statutes which authorize per- 
sons to do acts for the benefit of others, 
or. as it is sometimes said, for the pub- 
lic good, have often given rise to con- 
troversy when conferring the authority 
in terms simply enabling and not man- 
datory. In enacting that they “may” 
or “shall if they think fit”. or “sh 
have power”. or that “it shall be law-~ 
ful”, for them to do such acts, a statute 
appears to use the language of mere 
permission, but in such cases such ex- 
pressions may have, to say the least, 
compulsory force and so would seem to 
be modified by judicial exceptions. (‘R. 
v. Tithe Commrs,, (1850) 14 QB 474). 
church-wardens “may 
make a rate for the reimbursement of 
constables. or the Chancellor “may” 
issue a commission in a case of bank- 
ruptey, or one conferring power on the 
courts to direct that a person entitled 
to costs should recover them, is no mere 
permission to do such acts, with a cor- 
responding liberty to abstain from do- 
ing them. A duty is at the same time 
cast upon the persons empowered. For 
these are cases where a power is de- 
posited with public officers, to be used 
for the benefit of persons having rights 
in the matter. So. whenever a statute 
confers an authority to do a judicial act 
in a certain case. it is imperative on 
those so authorized to exercise the au- 
thority when the case arises and its 
exercise is duly applied for by a party 
interested and having a right to make 
the application, and the exercise de- 
pends, not on the discretion of the 
courts or Judges, but upon proof of the 
particular case out of which the powe 
arises.” (McDougal v, Paterson, (1851) 
11 CB 755). On the other hand, when 
a statute enacts that a candidate in an 
election may be present at the polling 
place, or that the clergyman accused of 
an ecclesiastical offence “may” attend 
the proceedings of the commission ap- 
pointed to inauire into the accusation, 
or that a company “may” construct a 
railway. or that a plaintiff “may” sue 
in one action for injury done to his wife 
as well as himself, cases in which the 
donee of the power has only his own 
interests or convenience to consult, the 
word “may” is plainly permissive only, 
when a mere privilege or licence is con~ 
ferred which he may exercise or not at 
pleasure. 


7. “May” can never mean “must” 
said Cotton L.J.. “so long as the Eng- 
lish language retains its meaning; buł 
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it gives a power and then it may be a 
question, in what case, when any au- 
thority or body has a power given to it 
by the word ‘May’ it becomes its duty 
to exercise that power”. When a power 
or faculty is given to the court that it 
may be exercised for a particular pur- 
pose or for the benefit of particular per- 
sons under certain specific circumstances 
and it is shown that those particular 
circumstances exist under which it was 
contemplated that the power should be 
exercised then an obligation is cast upon 
the court to exercise it. It shall he 
lawful when the power is coupled with 
a duty of the person to whom it is given 
to exercise it. then the exercise of the 
power is imperative, (‘Kalipada v. Union 
of India’, (1963) 2 SCR 904 at p. 918). 
In such cases the word “May” is not 
used to give a discretion, but to confer 
power upon the authority and the exer- 
cise of such power depends. not upon the 
discretion of the authority but upon the 


proof of the particular case out of which 


such power arises. In some acts in- 
stead of the word “may” the words “it 
shall be lawful”, may be used, but in 
construing acts of public utility, such 
words which might otherwise be con- 
sidered as permissive are really manda 
tory, the permissive form being merely 
a courteous convention. Dealing with 
Section 51, Income-tax Act, 1918, which 
provided that the Chief Revenue Autho- 
tity “may” state the case to the High 
Court, Lord Phillimore observed :— 

“No doubt that the section does not 
say that the authority “shall” state the 
case, it only says that it may and it is 
rightly urged that “may” does not mean 
“shall”, only the capacity or power is 
given to a public authority. But when 
a capacity or power is given to a pub- 
lic authority there may be circumstances 
which couple with the power a duty to 
exercise it, and where there is serious 
point of law to be considered there does 
lie a duty upon the Revenue Authority 
to state a case for opinion of the Court 
and if he does not appreciate that there 
is such a serious point, it is in the power 
of the Court to control him and to order 
him to state the case,” 


8. I have discussed the implica- 
tions of the word “may” in various en- 
actments in the light of authoritative 
decisions. I shall now proceed to find 
out whether the provisions of sub-sec- 
tion (2) of Section 25 of the Act permit 
the Government not to exercise the 
powers conferred under that  sub-sec- 
tion even if the Government is satisfied 
that it is necessary in the public interest 
and under circumstances of an excep- 
tional nature, that exemption from pay- 
ment of customs be granted. It appears 
to me, in the light of the observations 
made by me above. that the powers of 
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the said sub-section must be exercised 
by the Government in ease the condi- 
tions mentioned therein are satisfied and 
that it is not open to Government to 
abstain from exercising such power when 
such conditions are satisfied, 


9. It is argued by Shri Dias that 
by abstaining from exercising powers 
under Section 25 (2) of the Act, the 
Central Government has in no way af- 
fected the legal rights of the petitioner 
or adversely affected his interest. Jn 
meeting this contention Shri Reis. the 
learned advocate for the petitioner re- 
lies on Dr. P. S. Venkataswamy Setty 
v. University of Mysore, AIR 1964 
Mys 159; Gadde Venkateshwara Rao v. 
Government of Andhra Pradesh, AIR 
1966 SC 828 and ‘S. G, Jaisinghani v. 
Union of India, AIR 1967 SC 1427. In 
the first of these three decisions the 
Mysore High Court held: “In India, 
unlike in England. there is nothing like 
a writ of right because, the issue of 
any type of writ order or direction under 
Article 226 is clearly a matter of dis- 
cretion with the Court. The question 
therefore whether the petitioner has or 
has no locus standi to make the petition 
to seek the issue of a writ appropriate 
to the facts of his case is necessarily 
related to the nature of the relief he 
seeks, The only general proposition 
which can be stated on the question of 
locus standi of petitioners in writ peti- 
tions or petitions under Article 226 of 
the Constitution is that ordinarily a 
petitioner will have to make out some 
personal interest which the law recog- 
nizes as sufficient, unless having regard 
to the nature of the relief and particu- 
lar facts and circumstances of the case 
the petitioner is merely in the position 
of an informer or a relator and the 
situation is such that it becomes the 
duty of the court to act in public inte- 
rest or to uphold the Constitution.” 
Subba Rao, J.. as he then was, observ- 
ed, whilst. speaking for the Supreme 
Court in Gadde Rao’s case, AIR 1966 
SC 828: “A petitioner who seeks to file 
an application under Article 226 at the 
Constitution should “ordinarily” be one 
who has a personal or individual right 
in the subject-matter of the petition. A 
personal right need not be in respect of 
it ean also re- 
late to an interest of a trustee. That 
apart, in exceptional cases, As the ex- 
pression “ordinarily” indicates, a person 
who has been prejudicially affected by 
an act or omission of an authority can 
file a writ even though he has no pro- 
prietary or even fiduciary interest in the 
subject-matter thereof.” The Supreme 
Court opined in AIR 1967 SC 1427: “The 
absence of arbitrary power is the first 
essential of the rule of law upon which 
our whole constitutional system is based. 
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In a system governed by rule of law, 
discretion, when conferred upon execu- 
tive authorities, must continued 
within clearly defined limits. The rule 
of law from this point of view means 
that decisions should be made by the 
application of known principles and 
rules and, in general, such decisions 
should be predictable and the citi- 
zen should know where he is. If 
a decision is taken without any prin= 
ciple or without any rule it is unpredic~ 
table and such a decision is the anti-+ 
thesis of a decision taken in accordance 
with the rule of law.” 


10. It seems to me in view of the 
dicta of the superior courts that in the 
‘woresent case the petitioner has a locus 
standi in this application and that it 
cannot be said that by abstaining to act 
under Section 25 (2) of the Act. the 
‘Central Government has in no way af- 
fected the legal rights of the petitioner 
or adversely or injuriously affected his 
interest. Besides. the power conferred 
by Section 25 (2) of the Act cannot bd 
used arbitrarily or capriciously. 


11. The argument that the power 
given by Section 25 (2) is a power to 
grant and not a power to refuse, is also 
unacceptable to me because the first 
power necessarily implies the second 
ane, 


12. The conditions to be satisfied 
for obtaining an exemption are the con- 
ditions, if any. imposed by the law in 
force at the time the goods were im= 
ported, The power to grant exemption 
must he the power, if any, conferred by 
the law in force when the exemption is 
granted, The first and the second con- 
signments were imported before the Act 
came into force. but the exemption was 
granted after the Act came into force. 
The exemption could. therefore, be 
granted only under Section 25 (2) of the 
Act and not under Article 3 of the De- 
cree No, 41.024. In fact the order grant< 
ing exemption clearly states that the 
exemption was granted under S. 25 (2) 
of the Customs Act, 1962. The Central 
Government could not exercise the 
powers conferred by Decree No, 41,024 
as that Decree had already been repealed 
by the Sea Customs Act, which precede 
ed the Customs Act, 1962. 

13. A perusal of Article 3 of the 
Decree No, 41.024 dated 28-2-1957 shows 
that the grounds under which an ex- 
emption of customs could be granted by 
the Government were akin to the 
grounds on which exemptions could be 
granted under Section 25 (2) of the Act, 
The respondents had. therefore. to exa- 
mine whether the conditions for grant- 
ing exemption prescribed by Sec. 25 (2) 
existed. before passing the order reject- 

exemption. In the order dated 
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28-6-1963 the Government granted the 
exemption under Section 25 (2) of the 
Customs Act because they were satisfied 
that the import of the goods by the 
petitioner was in the public interest. It 
is not denied that the third consignment 
was imported for the purpose of con 
structing the ceramic plant at Curti, for 
which purpose also the previous two 
consignments have been imported, There- 
fore, the rejection of the application of 
the petitioner for obtaining exemption 
from payment of Customs duty under 
Section 25 (2) of the Act on the sole 
ground that the goods were imported 
after the coming into force of the Act 
indicates that the authority concerned 
had not applied its mind to the facts of 
the case and had failed to exercise a 
jurisdiction which in Jaw that authority 
was bound to exercise, The order of 
the respondents rejecting the application 
of the petitioner without applying their 
mind to the facts of the case is, there- 
fore, liable to be quashed. 


14, I am unable to agree with the 
petitioner that he is entitled to a Writ 
of Mandamus. directing the respondents 
to grant to the petitioner. exemption 
from payment of Customs Duty on the 
third consignment. If after applying 
their mind to the facts of the case. the 
respondents still feel that the petitioner 
is not entitled to exemption of customs 
duty under Seton 25 (2) they are en 
titled to reject his application, 


ORDER i 


The order of the Under Secretary to 
the Government of India dated 22-7~= 
1969, rejecting the application of the 
petitioner for exemption from payment 
of customs duty on the consignment im= 
ported on 15-10-1963, is hereby quashed. 
The respondents are directed to consider 
the application of the petitioner in the 
light of the observation made by me 
above and to give their decision accord- 





ing to law. 
Application allowed, 
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Sricrishna C. S. Moliencar,” Appels 
lant v. Elias D’Souza, Respondent, 

Apelacao Civil No, 3 of 1971, Df- 
20-7-1972, 

Index Note:— (A) Goa, Daman and 
Diu Civil Courts Act (1965), Ss. 6, 22 — 
District Court has jurisdiction to hear 
appeal of which value does not exceed 
Rs. 10,000/-, even in proceedings insti- 
tuted prior to the coming into force of 
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Civil P, C. 1908 — (K-Ref:— Goa, 
Daman and Diu (Judicial Commissioner’s 
Court) Regulation (1963), Section 8), 


(Para 14) 

Brief Note:— {A) The District Court 
has jurisdiction to hear appeals in all suits 
decided by a civil Judge of which 
the amount or value of the subject- 
matter does not exceed Rs, 10,000/- ir- 
respective of the fact that the suit was 
filed before or after the coming into force 
of the Civil Procedure Code, 1908. 

(Para 14) 

The provisions of Section 6 of the 
Act are all embracing and appeals from 
all decrees and orders passed by the 
subordinate courts lie to the District 
Court. Section 6 lays a general rule. 
To this general rule an exception is 
made by the provisions of Section 22 
whereby it is provided that in all suits 
decided by civil Judges of which the 
amount or value of the subject-matter 
exceeds Rs, 10,000/- the appeal from his 
decision shall lie direct to the High 
Court. (Para 13) 

The Regulation of 1963 was not saved 
by Section 34. Therefore. Section 8 (2) 
(a) of the Regulation which conferred 
jurisdiction on the 
sioner’s Court to hear appeals from the 
decisions of Commarca Court prior to 
the Act, must be deemed to have been 
repealed by Section 34 (1) of the Act. 

ara 10) 
Notwithstanding the preamble of the 
Act, the provisions of Section 6 of the 
-Act must be deemed to have indirectly 
affected the jurisdiction of the J. C.’s 
Court, whilst determining the jurisdic- 
tion of the District Court. (Para 11) 

Pinto Menezes, for Appellant; M. S. 
Usgaonkar, for Respondent, 

JUDGMENT :— The preliminary 
point to be decided by me in this appeal 
is Bs question of jurisdiction. 

It is contended by the respon~ 
dent” "that the jurisdiction to hear and 
dispose of this appeal is. by virtue of 
Section 6 read with Section 22 of the 
Goa, Daman and Diu Civil Courts Act, 
1965 {hereinafter referred to as “the 
Act”) given to the District Court and 
that this Court has no jurisdiction to 
hear it. The said Sections 6 and 22 read 
as follows :— 

“Section 6 — Save as otherwise ex- 
pressly provided in this Act, the District 
Court shall be the Court of Appeal from 
all decrees and orders passed by the 
subordinate courts from which an ap- 
peal lies under any Jaw for the time 
being in force, 

Section 22 — Jn all suits decided by 
a Civil Judge of which the amount or 
value of the subject-matters exceed ten 
thousand rupees the appeal from his 
dance shall be direct to the High 

u 
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In view of the provisions of these 
two sections it appears, prima facies 
that jurisdiction in all appeals of which 
the value does not exceed Rs, 10,000/~ 
lie to the District Court irrespective of 
the fact whether the appeal arises out 
of a proceeding instituted prior to the 
coming into force of the Civil Procedure 
Code or thereafter. 

3. It is however contended by the 
appellant that in proceedings filed prior 
to the coming into force of the Civil 
Procedure Code, 1908 (hereinafter re«+ 
ferred to as “the Indian Code”) the 
jurisdiction given to the Judicial Com- 
missioner’s Court by Section 8 of the 
Goa, Daman and Diu (Judicial Commis~ 
sioner’s Court) Regulation, 1963 (here« 
inafter called “the Regulation”) to hear 
such appeals remains unaffected. The 
grounds on which the appellant bases 
his contention are as follows :— 

“1, Under Section 8 (1) of the Regu- 
Jation jurisdiction of Tribunal de Rela- 
cao was transferred to Judicial Com- 
missioner’s Court and thereby saved; 

2. The preamble to the Act pro- 
vides only for District Court and Sub- 
ordinate Courts. therefore the Act does 
not affect the jurisdiction of Judicial! 
Commissioner’s Court; 

3. In accordance with preamble to 
the Act, Section 6 provides only for 
appeal from Subordinate Courts and 
does not deal with appeals to Judicial 
Commissioner’s Court; 

4, This argument is supported by 
the fact that Section 8 (2) (a) of Judi- 
cial Commissioners Court Regulation 
speaks of “sentences” also, Section 34 
Civil Courts Act repeals Organizacao 
Judiciaria do Ultramar and not the Re« 
gulation; and , 

5. Under Section 35 of the Civil 
Courts Act the power exercised by 
Comarca AF is to be performed by 
Civil Judge Senior Division and Sec- 
tions 20 (2), 34 (2) (b) and 35 clearly! 
give jurisdiction of Comarca Judge to 
Senior Civil Judge.” 


4, Before I proceed to consider 
the contentions of the appellant I will 
have to briefly state the changes of law 
that took place in this territory regard- 
ing the judicial orgnaization from ‘the 
time of liberation. The judicial system 
prior to liberation was set up by the 
“Organizacao Judiciaria do Ultramar”, 
The lowest Civil Court was the court of 
“Julgado”. Above that court was the 
court of “Comarca” and above the 
court of “Comarca” was the “Tribunal 
de Relacao” which was the highest 
court of appeal in this territory. On 
16-12-1963 the Regulation was enacted 
and this Court was created and the Tri- 
bunal de Relacao was abolished. By 
Section 8 of the Regulation the juris- 
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diction of the ‘Tribunal de Relacao 
was transferred to this Court. On 
the 15th October 1965 the Act was 
passed and the judicial set up in this 
territory was changed, This Court re- 
mained the highest court of appeal but 
in addition to it the following new 
courts were established; the court of 
the Junior Civil Judge, the court 
of the Senior Civil Judge and the 
District Court. The courts of Junior 
and Senior Civil Judges were made sub- 
ordinate to the District Court and it 
was provided that all appeals from those 
courts should lie to the District Court 
provided the value of the subject- 
matter of the suit did not exceed 
Rs, 10,000/-. It is in the light of these 
changes that I have to examine the con~ 
tentions of the appellant, 


5. The entire argument of the 
appellant centres around a distinction 
which he seeks to make between suits 
filed under the Portuguese Civil Proce- 
dure Code (hereinafter called “the 
Portuguese Code”) and suits filed under 
the Indian Code. Ex facie there is 
nothing that enables us to distinguish 
between these two types of suits, vis-a- 
vis the Regulation and the Act. The 
appellant contends that Section 8 of the 
Regulation saves the jurisdiction of the 
Tribunal de Relacao and therefore of 
this Court regarding suits filed prior to 
the coming into force of the Indian 
Code (hereinafter referred to as “old 
suits”) and that that jurisdiction re- 
mained unaffected by the Act. The por- 
tions of Section 8 relevant to this in- 
quiry read as follows:— 


“(1) Subject to the provisions of any 
law for the time being in force the 
Court of the Judicial Commissioner shall 
be the highest Civil and Criminal Court 
of appeal and revision in Goa, Daman 
and Diu and shall pave all such juris- 
diction as under the law in force im- 
mediately before the commencement of 

Regulation was exercisable in res- 
pect of that territory by the Tribunal de 
Relacao. 


(2) (a) appeals from the judgments, 
decrees, orders and sentences of subordi- 
nate courts in Goa, Daman and Diu 
shal] lie, subject to the provisions of 
any law for the time being in force, to 
the Court of the Judicial Commissioner 


eae ase eee eae eee see 


? 
Reliance was placed on the use of the 
word “sentences” occurring in Section 8 
(2) (a). It is urged before me that under 
the Indian Code no appeal lies against 
a sentence, whereas such appeal lies 
under the Portuguese Code and that the 
word “sentences” was deliberately used 
to indicate that appeals in old suits lay 
directly to this Court. I find myself in 
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disagreement with this line of thinking. 
To infer that the framer of the Regula« 
tion meant to continue the jurisdiction 
of this Court to hear appeals in old suits 
irrespective of any other provisions of 
law. merely because the word ‘“sen+ 
tences” is used would not be possible. 


6. The word “sentences” is nof 
the English word for “Sentencas”. “Sen~ 
tence” according to its dictionary mean- 
ing is the judgment pronounced in a 
criminal case by a court or judge. In 
English parlance the word “sentence” 
has a different meaning from the Portu- 
guese word “sentenca”, in Portuguese. 
Generally speaking it refers to the 
punishment awarded to a criminal. At 
any rate the word “sentence” in English 
is used only to refer to the final order 
awarding punishment in criminal cases, 
The word “sentences” used in Section 8 
(2) (a) of the Regulation might have, as 
well, been used in relation to criminal 
appeals filed under the exception to 
Section 412 of the Criminal Procedure 
Code, as to the extent and legality of 
the sentence, 


T: It is argued by the appellant 
that the meaning of the word “sentences” 
used in Section 8. (2) (a) of the Regu- 
lation could easily be understood if we 
consider the meaning that has to be as~ 


signed to that word in Section 34 (2) (d) 
of the Act. I agree that the word “sen- 


tence” used in Section 34 (2) (d) means 
a decision given by a Comarca of Julgado 
Court. That had necessarily to be so. 
But we cannot easily infer that the 
meaning attributed to the word “gen~. 
tence” in Section 34 (2) (d) of the Act 
has also to be attributed to the word 
“sentence” used in Section 8 (2) (a) of 
the Regulation, 


8. The word sentenca” in Por 
tuguese includes the judgment and the 
decree or order and under the Portu- 
puese Code an appeal lies against the 
“sentenca”, It is argued on behalf of 
the appellant that unlike the Indian 
Code an appeal lies, under the Portuguese 
Code, not only against the decree or 
order, but against the entire judgment 
on which the decree or order is based, 
This argument appears to be farfetched. 
The operative part. either under the 
Portuguese or the Indian Code, is the 
decree and order and what is sought to 
be done by means of an appeal is to stay 
or annul the operative portion of the 
decision of the Court and not the reasons 
on which the operative part is based, If 
in an old suit a Judge passes a good, 
sound and unassailable decree or order 
for reasons which are bad, it appears to 
me that the appellate Court would have 
no jurisdiction to change the decree or 
order merely because its basis was bad. 
The appellate Court would, however, 
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have the power to change the reasons. 
The reasons given for a finding-do not 
affect the rights of the parties. What 
affects the rights of the parties is the 
decree or order. It is true that the Por- 
tuguese Code does not refer to the | rea- 
soning given by the Court in a “sen- 
tenca” and to the operative part of the 
“sentenca” by different words like “judg- 
ment” and “decree or order” as it is done 
under the Indian law, but that should 
not be the reason why we should not, 
.for the purpose of the appeal consider 
the word “sentence” as the operative 
part of the “sentenca” and not the judg- 
ment portion of it. 

9. Even if I accept the argument 
that the word “sentence” in the Regula- 
tion as well as in the Act was used so 
as to refer to a “sentenca” passed by a 
subordinate Court in an old suit and that 
an appeal lies against the entire “sen- 
tenca” and not only against the opera- 
tive portion of it i.e. the decree or order, 
I see no reason why. a “sentenca” passed 
by a Court in an old suit in which the 
subject-matter does not exceed Rupees 
10,000/-, should, after the coming into 
force of the Act, be covered by the 
word “sentence” used in the Regulation. 
Sub-section (1) of S, 8 of the Regulation 
provides that this Court shall have the 
jurisdiction of the Tribunal de Relacao 
subject to the provisions of law for the 
time being in force, Sub-section (2) of 
that section also provides that appeals 
against sentences shal] lie to this Court 
subject to the provisions of any lew for 
the time being in force. Therefore, if 
any law for the time being in force had 
given jurisdiction to some other Court 
to hear appeals against ‘“sentencas” in 
matters of which the value does not 
exceed Rs, 10,000/~. the word “sentences” 
occurring in the Regulation has to be 
construed as referring to “sentencas” 
passed by the subordinate Courts in old 
suits the subject-matter of which ex- 
ceeds Rs. 10,000/- in value. No reason 
has been given why the Act should not 
be considered as the law for the time 
being in force within the meaning of 
Section 8 of the Regulation. 


10. Sub-section (1) of S. 34 of the 
Act specifically and in unmistaken terms 
provides that, from the commencement 
of the Act, any law in force in the Union 
Territory making provisions for the con- 
stitution and organization of the Civil 
Courts ‘or any part of such law, 
stand repealed. The words “Civil Courts” 
occurring in this sub-section necessarily 
include the Comarca and Julgado Courts. 
Section 34 deals with repeals and also 
with savings. The Regulation was not 
saved by Section 34, Therefore. Sec- 
tion 8 (2) (a) which conferred -jurisdic- 
tion on this Court to hear appeals from 
the decisions of the Comarca Court, must 
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be deemed to have been repealed by 
Section 34 (1) of the Act. 


11. Support to his contention that 
appeals in old suits lie to this Court 
and not to the District Court was sought 
to be drawn by the appellant from the 
preamble of the Act which reads as 
follows :— 


“An Act to provide for the constitu- 


-tion and organization of a District Court 


and Subordinate Civil Courts in the 
Union Territory of Goa, Daman and 
Diu.” 

It is argued that since the Act was 
meant to constitute and organize the 
District Court and Subordinate Civil 
Courts. Section 6 would not affect the 
jurisdiction of this Court given by the 
Regulation. This argument also does not 
appeal to me. It is not disputed that 
the constitution and organization of the 
District Court and subordinate Courts in- 
cludes the determination of their juris- 
diction. It follows that if in determin- 
ing the jurisdiction of the District and 
subordinate Courts the Act provides that 
all appeals from decrees or orders pas- 
sed by the subordinate Courts shall lie 
to the District Court the Act will oust 
the jurisdiction of any other Court even 
though such ouster indirectly extends to 
Courts other than the District and Sub- 
ordinate Courts, which the Act meant to 
constitute and organize. The Act is a 
law subsequent to the Regulation. The 
subject dealt with under the Act is a 
subject falling within the State list of 
the Constitution and the power of the 
Local Legislative Assembly who passed 
the Act, to amend or alter the Regula- 
tion in as far as it interferes with the 
constitution, organization and jurisdiction 
of the District and Subordinate Courts 
cannot -be questioned. Section 8 of the 
Regulation in terms provides that the 
transfer of the jurisdiction of the Tri- 
bunal de Relacao to this Court and the 
giving of jurisdiction to hear appeals 
from judgment. decrees. orders and sen- 
tences or Subordinate Courts is subject 
to the provisions of any law for the time 
being in force. I see therefore no reason 
why, notwithstanding the preamble of 
the Act, the provisions of Section 6 of 
the Act should not be deemed to have 
indirectly affected the jurisdiction of this 
Court, whilst determining the jurisdic- 
tion of the District Court, 


12, Prior to the coming into force 
of the Act the jurisdiction of this Court 
to hear appeals extended to all appeals 
from the subordinate Courts. To the ex- 
tent to which jurisdiction to hear a part 
of these appeals had been taken away by 
the Act and given to the District Court, 
the Act has affected the jurisdiction of 
this Court notwithstanding the fact that 


the Act was passed for the purpose ef 
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constituting and organizing the District 
and subordinate Civil Courts. 


13. Jt is argued on behalf of the 
appellant that the “Comarca” and 
“Julgado” Courts and the posts of 
“Comarca” and “Julgado” Judges have 
mot been abolished by the Act and that 
all that the Act did was to transfer pro« 
ceedings pending before those Courts to 
the Senior and Junior Civil Judges. It 
is contended that the senior and junior 
civil Judges whilst deciding the cases 
transferred to them from the “Comarca” 
and “Julgado” Courts exercised the juris- 
diction of “Comarca” and “Julgado” 
Judges and not the jurisdiction of the 
Senior and Junior Civil Judges under 
the Act. Under the scheme of the Act 
it ig difficult for me to conceive such dual 
qurisdiction exercised by the present sub- 
ordinate Judges. The Act was passed 
with the purpose of providing for the 
constitution and organization of District 
and subordinate Courts. It is obvious 
that the aim of the Act was to re-orga~ 
nize the judicial system at the level of 
these Courts x AR a new judicial 
organization which had necessarily to 
substitute the old one, It cannot a 
gainsaid that on the coming into force 
of the Act the. "Organizacao Judiciaria do 
Ultramar” and the provisions of any 
other law which regulated the constitu- 
tion and organization of the subordinate 
Courts were repealed. Section 34 (1) pro« 
vides that as from the commencement 
of the Act, any law in force in the Union 
Territory making provisions for the con- 
stitution and organization of Civil Courts, 
er any part of such law shall stand re- 
pealed, If the law which constituted and 
organized — and the constitution and 
organization of Courts includes the deter- 
mination of their jurisdiction — the 
and “Julgado” Courts has 
been abrogated such Courts can no longer 
continue to exist. They ceased to exist 
with the repeal of the law which creat~ 
ed them. 


This view of mine is fortified by the 
provisions of Section 35 of the Act which 
provide that anys reference in any law 
fin force in the Union Territory to the 
Court of “Comarca” or the Court of 
“Julgado” or to the Judge thereof, shall 
be construed as a reference made respec- 
tively to the Court of Senior Civil Judge 


and the Court of Junior Civil Judge, or ~ 


to the Judge thereto. The implication 
of Section 35 of the Act is that whenever 

any Portuguese Jaw which was ex~ 
tended after liberation the words 
“Comarca Court’, “Julgado Court”, 
“Comarca Judge”, *Julgado Judge” occur 
they are to be read as “Court of the 
Senior Civil Judge” “Court of the Junior 
Civil Judge”. “Senior Civil Judge” and 
“Junior Civil Judge”. The effect of Sec- 


tion 35 is to completely obliterate from, 


A.J. BR. 
the statute book the words “Comarca 
Court”, “Julgado Court”, “Comarca 
Judge”, and “Julgado Judge”. It is there- 


fore that I say ‘that from the scheme of 
the Act the possibility of the present 
subordinate Judges exercising dual juris- 
diction has to be ruled out. The Courts 
of the Senior and Junior Civil Judges 
are Courts subordinate to the District - 
Court within the meaning of Section 6 
of the Act and appeals from those Courts 
lie to the District Court in view of the 
provisions of that section. In fact, they 
provisions of Section 6 of the Act are 
all embracing and appeals from all 
decrees and orders passed by the subor- 
dinate Courts lie to the District Court. 
Section 6 lays a general rule. To this 
general rule an exception is made by the 
provisions of Section 22 whereby it is 
provided that in all suits decided by civil 
Judges of which the amount or value of 
the subject-matter exceeds Rs, 10,000/- 
the appeal from his decision shall lie 
direct to the High Court, 

14. In the circumstances I hold 
that the District Court has jurisdiction 
to hear appeals in all suits decided by a 
civil Judge of which the amount or value 
of the subject-matter does not exceed 
Rs, 10,000/- irrespective of the fact that 
the suit was filed before- or after the 
coming into force of the Civil P, C. 1908. 


Order accordingly, 
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Francisco Antonio Joviano Gomes da 
Costa, Applicant v. Santana Vas Fernan- 
des and Adi Respondents, 

Civil Revn. Appin, No, 21 of 1972, 
Dj). 17-7-1972, 

Index Note:— (A) Goa, Daman and 
Diu (Protection from Eviction of Mamd- 
ears, Agricultural Labourers and Village 
Artisans) Act (12 of 1971), S. 3 (b) — Plea 
as to status as agricultural] labourers ete. 

Brief Note-—~ (A) In execution pro- 
ceedings for eviction, it is open to the 
Epona to raise the plea for the first 
time that they are agricultural labourers 
and village artisans and have such pro~ 
ceedings stayed. However, the execut- 
ing Court must direct the Tespondents 
to have the contention so raised adjudi- 
eated upon by the Mamlatdar by pre- 
scribing the time for that purpose ac- 
cording to the circumstances of the case. 

(Para 3) 

S. V. Joshi for B, F, D'Souza, for 
Applicant; V. N. Lavande, for Respond- 
ents, 

. ORDER:— This Civil Revision Ap- 
plication is filed against the order of the 


IP/IP/F302/72/SNV, 
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Junior Civil Judge, Sambhaji. dated 26th 
February. 1972, whereby he stayed the 
Execution Proceedings No, 10/71 taken in 
Civil Suit No. 34/70. 

2. The applicant filed a suif 
against the respondents to evict them 
from the suit-land on the ground that 
they were in unauthorised occupation of 
the land. The suit was resisted by the 
respondents on the ground that they were 
mundcars. The issue of mundcarship was 
` gecided and the Court came to the con- 
clusion that the respondents were not 
mundcars, The suit was, therefore, 
decreed. The respondents appealed to 
the District Court and the Appellate 
Court dismissed the appeal and confirm- 
ed the decree of the lower Court after 
arriving at the finding that the respond- 
ents were not mundcars. Execution pro- 
ceedings were thereafter taken by the 
applicant. As the Execution proceedings 
were pending the Goa, Damdn and Diu 
(Protection from Eviction of Mundcars, 
Agricultural Labourers and Village Arti- 
sans) Act, 1971 (hereinafter called ‘the 
Act’), came into force. Section 3 (b) of 
the Act provides as follows:— 

“No suit or proceedings in execution 
of decrees or orders or other proceedings 
for eviction of a mundear, an agricultu- 
mal labourer or a village artisan from his 
dwelling house shall lie in any Court and 
all suits, proceedings in execution of 
decrees or orders and other proceedings 
pending in a Court at the commence- 
ment of this Act for eviction of a mun-= 
dear, an agricultural labourer or a village 
artisan from his dwelling house shall be 
stayed.” 

3. The contention of the applicant 
fs that since the respondents have not 
taken the plea that they were agricultu- 
ral labourers and artisans in the suit they 
should be precluded from taking such a 
plea in Execution proceedings. I am un- 
able to agree with this contention of 
Shri Joshi, learned advocate for the ap- 
plicant. because there was no point in 
raising such a plea in the suit as the 
Act had not then come into force. The 
defence that the respondents were agri- 
cultural labourers and artisans was avail- 
able to them only after the Act came 
into force and the scope of Section 3 
clearly covers cases like the present one 
where the plea had not been taken. Sec- 
tion 3 (b) does not totally reverse the 
position which was existing prior to the 
passing of the Act. Thé effect of that 
Section is to give a right to an agri- 
cultural labourer or artisan to have Ex- 
ecution proceedings for his eviction, 
stayed until the fact that he Is an agri- 
cultural labourer or artisan is adjudicat- 
ed upon. The learned trial Judge was, 
therefore. right in staying the proceed- 

ings. However, proceedings cannot be 
stayed and kept pending in the Civil 
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Court for ever. If the proceedings are 
merely stayed the purpose of the res- 
pondents would be satisfied and no fur- 
ther action would be taken by them. 
Thus, by merely raising the claim that 
they are agricultural labourers and arti- 
sans the respondents would be entitled to 
set at naught the due process of law. 
Neither can it be said that on the res- 
pondents raising such a plea the burden 
shifts from their shoulders on to the 
shoulders of the applicant to file proceed- 
ings before the Mamlatdar and prove 
negatively that the respondents are not 
agricultural labourers or village artisans. 
If such a thing was allowed the well-ac- 
cepted rule of law that the burden of 
proving a fact always lies on a person 
pleading the existence of such fact, would 
be by-passed. It stands therefore to 
reason that whilst staying the suit it is 
the duty of the Court to see that at some 
point of time the proceedings would be 
disposed of by and cleared of from the 
Court. This can only be done by direct- 
ing the respondents who for the first 
time raised the contention that they were 
agricultural labourers and village arti- 
sans in the Execution proceedings. to 
have the matter adjudicated upon by the 
Mamlatdar within a period of time which 
the Court may prescribe according to 
the circumstances of the case. 

4. The Civil Revision application 
has to be partly allowed and the pro- 
ceedings remanded to the Court of 
Junior Civil Judge, Sambhaji. 

ORDER, 


The Civil Revision application is 
partly allowed, The proceedings remand- 
ed to the Court of Junior Civil Judge, 
Sambhaji. The Court below shall direct 
the respondents to initiate proceedings 
before the Mamlatdar to obtain a dec- 
laration that they are agricultural labour- 
ers and village artisans, within the time 
that the learned Judge may deem suffi- 
cient for the respondents to obtain such 


a declaration, 
Revision partly allowed. 
: dg 


AIR 1973 GOA, DAMAN & DIU 17 
(V 60 C 6) 
TITO MENEZES, J, C. 

Santana Souza. Applicant v. Maria 
Perciliana Fernandes e Melo, Respond- 
ent. 

Civil Revn, Appin, No. 5 of 1972, 
D/- 29-4-1972, 

Index Note:— (A) Civil P. (1908), 
S. 47 — Revision — Matters ae to 
execution — In execution, Court deliver- 
ing possession of property to plaintiff — 
Plaintiff later on requesting executing 


GP/HP/E248/72/BDB 
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Court to grant further time to complete 
execution which had already been com- 
pleted — Extension granted — Order 
granting extension is open to revision as 
question if Court had jurisdiction to pass 
extension order is raised. AIR 1956 SC 
87 & AIR 1957 Assam 123, Distinguished; 
AIR 1927 Nag 36 & 1962 Ker LT 764, Re- 


ferred, (Para 5) 
Index Note:— (B) Civil P, C. (1908), 
S. 9 — Jurisdiction — Order passed 


without jurisdiction not challenged ~ 
Does not confer jurisdiction on Court. 

(Para 6) 

Index Note:— (C) Civil P. C. (1908), 

S. 151 — Even for securing ends of jus- 

tice Court cannot travel outside its juris- 

diction. (Para 8) 


` Index Note:— (D) Civil P. C. (1908). 
115 — Revisional jurisdiction should 
a used with caution — Where orders 
of Lawer Court are without authority of 
law, High Court can interfere in revi- 
sion. (Para 9) 


Cases Referred: Chronological Paras 
1962 Ker LT 764 = 1962 Ker LJ 

927, Kunhanu v, Mammu Beary g 
AIR 1957 Assam 123, Ghanashyam 

Das Mour Agarwala v. Fatik 

Chandra Das g 
AIR 1956 SC 87 = (1955) 2 SCR 


Sa Merla Ramanna v. Nallapa= z 
AIR 1927 Nag 36 = 97 Ind Cas 705, S 
Chindha v. Narayan Govind Rao 4 


AIR 1917 Mad 202 = 32 Ind Cas i 
46. Chokkalinga Mudali v, 
Gopalathathachariar a 

AIR Sth Mad 930 (i) = 32 Ind 

» T. Mudali v, S. Gurukkal a 


Cas 44 
AIR 1916 Mad 931 = 16 Cri LJ 
600, V. Ambalam v. S. Servai 4 


(1882) iR 4 AJl 184 = 1882 AN 
4, Gopal Das v. Than Singh 4 


E F. Alvares, for Applicant; S. K. 
Kakodkar with Arīosto Tovar Dias, fog 
Respondent. 


ORDER:— This is a civil revision 
application filed against the order of the 
Soe Civil Judge, Margao. dated 4-12 


2. The respondent filed a suit fon 
possession of the house occupied by the 
petitioner. The suit was decreed ex 
Ple The decree was executed and g 
record of the execution of the decree was 
prepared on 27-9-1971. After some time 
the petitioner re-entered the house, The 
respondent filed a criminal complaint for 
trespass against the petitioner for hav-~ 
ing re-entered the house. The fate of 
the criminal pro ings is not known, 
On 4-12-1971 the respondent filed an ap< 
plication stating that the petitioner re 
entered the house after the execution of 
the decree had been effected and stafa 
ing further that for that reason criminal 
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proceedings were filed against the peti« 
tioner. However, in her said applica+ 
tion the respondent prayed that the time 
limit granted to the bailiff to execute the 
decree and effect the eviction be extend« 
ed. On the same day the respondenf 
filed another application stating that the 
eviction of the suit house cannot be ef 
fected and possession taken over becausa 
Mrs, Julia, the mother of the respond-+ 
ent was ill, n these two applications 
Or at least on the second one the learn- 
ed trial Judge passed his order dated 
4-12-1971 extending the time for execus 
tion till 15-1-1972. 


3. The case of the petitioner is 
that the order of the trial Court dated 
4-12-1971 is without jurisdiction and bad 
in law because after his decree and order 
for eviction had been executed on 27-94 
1971 and the possession of the house 
banded over to the respondent as evi« 
denced by the records of the execution 
proceedings prepared by the Court. the 
learned Judge was functus officio and 
had no jurisdiction to pass any order, 
shri Alvares. learned advocate for tha 
petitioner, contends that the very fact 
that the respondent herself filed a cris 
minal case when the petitioner took pos 
session of the house on 27-9-1971 clearly, 
indicates that the petitioner was aware 
that the Court was functus officio and 
that she was not entitled to move the 
lower Court to obtain, redress agains? 
the petitioner, Shri Alvares further 
points out that the decree’ 7 the suit 
had been passed ex parte and that the 
petitioner had had no chance of putting 
her case before the Court 


A, Shri Alvares pice on ‘'Chindha 
v. Narayan Govind Rao’, AIR 1927 Nag 
36. In that case possession was delis 
vered to the decree-holder but the judg- 
ment-debtor remained in possession for 
all practical purposes, If was held that 
the only remedy open to the decree+ 
holder to recover possession was by way. 
of a suit and further that it would be 
so even if the possession delivered to 
the decree-holder was only formal or 
symbolical, Shri Alvares also relies on 
‘Kunhanu v, Mammu Beary’, 1962 Ker 
LT 764. In that case the decree-holder 
obtained effective delivery of the pro 
perty although the delivery was not re 
corded. In spite of the fact that the deli+ 
very was not recorded it was held by. 
the Kerala High Court that the subse« 
quent dispossession complained of by the 
decree-holder could only give rise to a 
fresh cause of action for the institution 
of a fresh suit for possession and could 
mot justify a second order for delivery 
on the decree-holder’s execution applica+ 
tion when the execution had already been 
completed by an actual and effective 
delivery. Nayar. who delivered the 
fludgmenf, relied. on. (1882) ILR 4 All 184, 
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32 Ind Cas 44 = (AIR 1916 Mad 930 (1); 
ATR 1916 Mad 931 and AIR 1917 Mad 


202, 

5. Shri Kakodkar raised the pre- 
liminary objection that no revision lies 
because the point decided by the lower 
Court was a point relating to the execu- 
tion of the decree within the meaning 
of Section 47 of the Civil P. C. and that 
therefore an appeal lies against the im- 
pugned order. He relies on ‘Merla Ram-~ 
anna v. Nallaparaju, AIR 1956 SC 87 in 
support of his objection, I have gone 
through the decision and I find that it 
is not relevant to the present case. In 
my opinion a revision application lies 
because the question raised by the peti- 
tioner was whether the lower Court had 
jurisdiction to pass the impugned order 
granting further time for the completion 
of an execution which had already been 
completed, 


6. It is further contended by Shri 
Kakodkar that a previous application 
had been made by the respondent on 
4-11-1971 for ae eva time for the ex- 
ecution of the decree till 4-12-1971 and 
that that order granting that application 
was not challenged. The fact that an 
order without jurisdiction was not chal- 
Jenged does mot confer upon the Judge 
TE which in law he does not 

ave. 


7 Tt is also contended by Shri 
Kakodkac that the “auto de despejo” 
dated 27-9-1971 is merely a report of the 
bailiff under Order 21. Rule 25, Civil 
P. C.; that the trial Court was not satis- 
fied with that report and that for that 
reason the trial Court passed the order 
of 4-12-1971 extending the time for ex- 
ecution. This argument, to my mind 
carries no weight because the “auto de 
despejo” which I have carefully read and 
also the “auto de arrolamento” which is 
appended to it are not mere reporis of 
the bailiff to the Court. They are clear 
records of the fact that the decree was 
executed and that the possession of the 
subject-matter of the suit was passed 
from the hands of the defendant to those 
of the plaintiff. The respondent herself 
admitted in unmistaken terms, in the ap- 
plications that she made to the lower 
Court. that the decree had been executed. 
In the case of ‘Ghanashyam Das Mour 
Agarwalla v. Fatik Chandra Das’ report- 
ed at AIR 1957 Assam 123 on which Sbri 
Kakodkar relies in support of the con= 
tention which I am presently considering, 
a writ for delivery of possession was 
issued în favour of the decree-holder 
and the Nazir purported to give delivery 
of the possession to the decree-holder 
and submitted a report to that effect. 
In Agarwalla’s case therefore there was 
only a writ for delivery and the Nazir 
purported to give delivery of possession 
and thereafter submitted a report 
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whereas in the present case there is a 

ear record that possession was actual- 
ly and effectively delivered. In Agar- 
walla’s case the Assam High Court held 
that there was no effective delivery of 
possession and it was on these premises 
that the Court proceeded to give its 
decision, Agarwalla’s case must there- 
fore be distinguished from the present 
case. 


8. The contention of Shri Kakod- 
kar that the order of 4-12-1971 extend- 
ing the time for execution must, in any 
event, be deemed to be an order under 
Section 151. Civil P, C.. passed to secure 
the ends of justice, carries no weight 
because the Court cannot, even for the 
purpose of securing the ends of juce, 
Havel outside the jurisdiction given to 
t 


9. It is further contended by Shri 
Kakodker that the revisional jurisdiction 
should not be used to help law breakers. 
I am entirely in agreement with Shri 
Keakodkar that the revisional powers 
given by Section 115. Civil P. C. should 
be used with caution but when the lower 
Court has acted without jurisdiction there 
is no way out for this Court except to 
interfere and set aside an order which 
was totally without the authority of law, 
particularly when other remedies with- 
in the ambit of law are open to the res- 
pondent to obtain redress of the harm 
which according o her was done by the 
petitioner, 

10. Lastly, it is contended by Shri 
Kakodkar that the petitioner had filed a 
suit in Margao for annulling the decree 
in this suit and that any opinion that 
may be given in this proceeding, by this 
Court. may influence the outcome in the 
said suit filed by the petitioner. I don’t 
see how any order disposing this revi- 
sion petition can influence the outcome 
of a suit for annulment of the decree. 
If the decree is bad and null and void 
ab initio. it will be non-existing and its 
execution will also be void. If the decree 
is valid the question that remains is 
whether it was executed or mot. If it 
was executed the Court is functus officio 
and no further step can be taken by the 
lower Courts The only remedies that 
the respondent can avail of are. a suit 
for possession or criminal proceedings 
for: trespass. As I have already stated 
the second one has already been resorted 
to and the outcome is awaited, 

iL. The learned trial Judge acted 
without jurisdiction when he passed the 
impugned order. 

ORDER 

The revision petition is allowed. The 
order of the trial Judge dated 4-12-1971 
is set aside, The respondent shall pay 
the costs of this revision petition. 


Petition allowed. 
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(V 60 C 7%) ' 
TITO MENEZES, J. C. f 
Pondorinata Porobo Baticar, Pet 
tioner v, Government of Goa, Daman 
Diu and others. Respondents. 
Special ma Appln, No. 7 of 1971, 
D/- 23-3-1972 
Index Note:— (A) Goa, Daman and 
Diu Civil Service Rules (1967), R. l4 — 
Neither Rule 14 nor the rules in genes 
ral are ultra vires of the Constitution — 
(X-Ref :— Constitution of India, Arts. 14 
and 16). _ (Para 10) 
Brief Note:— {A} The contention that 
the clubbing together of officers of 
various categories and particularly of of+ 
ficers of Class II gazetted and Class IM 
non-gazetted in Schedule II, was discrix 
minatory and violative of Art. 14 of the 
Constitution cannot be accepted as sound. 
(Para 4) 
The grouping of officers who belong 
to different services and who are not 
subordinate to each other but who are 
generally speaking drawing similar pay 
cannot be characterised as discriminatory 
and violative of Art. 14. No clear cut 
distinction can be drawn between class 
Ill Non-gazetted Officers and class II 
Gazetted Officers clubbed together in the 
schedule. The distinction is based more 
on nomenclature than on substance. The 
class of an officer cannot be the sole cri~ 
terion for grouping or classification. AIR 
1971 SC 1801, Applied, (Paras: 6. 7) 
Rule 14 provides that the selection 
for inclusion in the list of officers to 
be recommended for promotion shall be 
based on merit and suitability in all res- 
pects for appointment to the Service 
with due regard to seniority. Even 
though no norms were laid down for 
assessing the merits and suitability in 
all respects, Rule 14 cannot be chara- 
ctersised as arbitrary leaving the selec< 
tion open to caprice and whims of the 
selection committee because freedom is 
given to the selection committee to 
follow the norms generally followed in 
similar selections and to do the selection 
in consonance with the principles of jus- 
tice, equity and good conscience. In any 
event the test to be applied is not whe- 
ther Rule 14 may enable the selection 
committee to be arbitrary. What has to 
be ascertained is whether the provisions 
of Rule 14 are such that must necessari- 
ly lead to arbitrariness, (Para 9) 


Besides the fact that the categories 
of the officers in Schedule IT are general- 
ly speaking the same, R. 14 leaves to the 
Selection Committee the discretion of as- 
signing different marks for each year of 
service of officers of slightly different 
categories. (Para 8) 
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A.LR. 


Held that the rights of the petitioner 
under Arts. 14 and 16 had by no means 
been impaired by the selection made by 
applying the test envisaged by Rule 14. 

(Para 10) 

Cases Referred: Chronological Paras 
AIR 1971 SC 1801 = 1971 Lab IC 
1114. Mohammad Usman v. State 

of Andhra Pradesh 

S. K. Kakodkar. for Petitioner: 
Joaquim Dias. Govt, Pleader, for Res- 
pondents, 


ORDER :— In this Special Civil Ap- 
plication the petitioner prays for a writ 
to quash the Notifications of the Govern- 
ment bearing No. SPL/GCS/39/71B, dated 
29-3-1971 and No. SPL/GCS/39/71-B, 
dated 31-3-1971. 


2. Under Rule 5 (b) of the Goa. 
Daman and Diu Civil Service Rules, 1967, 
the Lt. Governor by the Notification 
dated 29-3-1971, appointed the respond-+ 
ents Nos, 6 to 12 to the Grade II of the 
Goa. Daman and Diu Civil Service, By 
the order dated 31-3-1971. the Lt. Gov- 
ermor of Goa. Daman and Diu, appoint- 
ed the respondents Nos, 6 to 12 to various 
posts in the Service. In exercise of the 
powers conferred by the proviso to Arti- 
cle 309 of the Constitution and of all 
other powers enabling him in that be« 
half, the President made the Goa, Daman 
and Diu, Civil Service Rules, 1967 (here- 
inafter called the ‘Rules’). Clause (a) of 
sub-rule (1) of Rule 5 of the Rules pro- 
vides that 50% of the vacancies in the 
service shall be filled by direct recruit- 
ment, and clause (b) of the same sub- 
rule of Rule. provides that the remain- 
ing vacancies shall be filled by selection 
in the manner specified in Part V of the 
Rules from amongst officers who hold 
substantively any of the posts under the 
Government of Goa, Daman and Diu 
specified in Schedule IL The posts 
specified in Sch. II are: 

1. The Mamlatdar. 

2. Block Development Officer. 

3. Assistant Registrar of Co-operas 

tive Societies. 

4. Sales Tax Officer. 

5. Excise Officer. 

6. Tourist Officer. 

7. Superintendent in Offices other 
than the Secretariat and Superin~ 
tendents in Judicial Commissioner’s 
Court and other Courts, 

8. Employment Officer. 

9. Civil Supplies Officer, 

t0. Industries Officer. 

fll. Assistant Manager, Printing and 

Stationery Department. 

(12. Information Officer in the Depart- 
ment of Information and Tourism. 

13. Publication Officer in the Depart- 
ment of Information and Tourism. 


14. Assistant Director, of Transport. 
15. Superintendents of Excise. 
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Rule 14 {1) provides that the Committee 
shall consider from time to time the cases 
of officers eligible under clause (b) of 
sub-rule (1) of Rule 5. who have served 
in the respective cadres or posts. as the 
case may be. for not less than two years 
and prepare a list of officers recom~ 
mended, taking into account the actual 
vacancies at the time of selection and 
those likely to occur during a year and 
that the selection for inclusion in the 
list shall be based on merit and suita- 
bility in all respects for appointment to 
the Service with due regard to seniority. 
The Selection Committee constituted 
under Rule 13 selected officers for inclu- 
sion in the list to be recomimended for 
being taken in the service. The selec- 
tion was made under Rule 14 (1). The 
petitioner, who was a Superintendent of 
Excise Grade II a post included in Sche- 
dule IT, was not selected for inclusion in 
the list to be recommended for appoint- 
ment to the service. Aggrieved by this 
failure of the Committee to select the 
petitioner for inclusion in the list. the 
petitioner now -files this Specia] Civil 
Application, 


3. Two points were raised by Shri 
Kakodkar. The first is ‘that the Civil 
Service Rules are ultra vires Art 14 of 
the Constitution and the second is that 
even if they were intra vires, the selec- 
tion contravened the provisions of Arti- 
cles 14 and 16 of the Constitution .and 
thereby impaired the rights of the peti- 
tioner. Both these points are so inter- 
connected that I will have to consider 
the argument of Shri Kakodkar on both 
these points. together. P 

4. hri Kakodkar contends that 
the clubbing together of officers of vari- 
ous categories and particularly of officers 
of Class II gazetted and Class II non= 
gazetted in the Sch I, as was done by 
the respondents, was discriminatory and 
violative of Art, 14 of the Constitution. 
He relies on the decision in Mohammad 
Usman v; State of Andhra Pradesh, re- 
ported at AIR 1971 SC 1801. In that 
ease U. D, Cs. and L. D, Cs, were pooled 
together under Rule 5 of the Rules which 
laid down the conditions for eligibility of 
persons to be appointed as Sub-Registrars 
Grade Il. It was urged that that Rule 
which permitted such clubbing together 
‘was violative of Art. 14 of the Constitu- 
tion as U. D. Cs. and L, D. Cs, had been 
put in one class for the purpose of re~ 
cruitment. It was contended in that case 
that a statutory provision may offend 
Art. 14 of the Constitution both by find- 
ing differences where there are none and 
by making no difference where there is 
one. This contention was accepted by 
the Supreme Court in principle. but it 
was held by the Supreme Court that 
clubbing together is not per se violative. 
It varies from case to case and must 
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considered individually in every case. In 
Usman’s case it was contended on be- 
half of the respondents that before con- 
sidering the vires of Rule 5. it should 
first be ascertained what are the reasons 
behind the rule to find out whether in 
fact there had been discrimination. The 
respondents in that case did not deny 
that the position of an U. D. C. is superior 
to that of a L. D. C. But according to 
them it became necessary for the State 
tto group together the U. D. Cs. as well 
as the L. D. Cs. for the purpose of re- 
cruitment in question for the following 
reasons -— 

“The Grade H Sub-Registrars are in 
a State-wise cadre whereas the U. D. Cs. 
and L. D. Cs. belong to a district-wise 
cadre. Promotion from L. D. C. to 
U. D. C. is made district-wise. The 
chances of promotion from L. D. C, to 
U. D. C. in one district materially differ 
from another district. It depends on the 
number of posts available in a particular 
district. In one district a L. D. C. may 
be promoted as an U, D. C. as soon as 
he puts in a service of 5 years whereas 
in another district a L. D. C. possessing 
the same or better qualifications as well 
as efficiency may not be promoted as an 
U. D. C. for 15 years or more. That be- 
ing so while making recruitment to a 
State-wise cadre it was not possible for 
the State to make distinction between 
the L, D. Cs. and the U, D Cs. The 
only reasonable basis that could have 
been adopted was to treat the U, D. Cs. 
and L. D. Cs. as one class for the pur- 
pose of recruitment, But at the same 
time the rule provides for giving pre- 
ference to the U. D. Cs. who had put 
in a service of 5 years or more.” 


The Supreme Court held that there was 
force in that contention though there 
might be some anomaly in the case of 
L. D. Cs. and U. D. Cs. serving in the 
same district. which anomaly could not 
be avoided. It was further held by the 
Supreme Court that the validity of a 
rule has to be judged by assessing its 
overall effect and not by picking up ex- 
ceptional cases. What the Court has to 
see is whether the classification made 
is a just one taking all aspects into con- 
sideration. 

5. The Supreme Court 
observed in Usman’s case: 

“On the facts before us we are un- 
eble to agree that for the purpose of 
recruitment with which we are con- 
cerned herein the State should have 
classified the U. D. Cs. and L. D. Cs, 
separately. If the State had treated the 
U. D. Cs, as being superior to the 
L. D. Cs. for the purpose of that recruit- 
ment it would have resulted in a great 
deal of injustice to a large section of 
the clerks. The fortuitous circumstance 
of an officer in a particular district be- 


further 
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coming an U. D. C. would have given 
him an undue advantage over his 
seniors who might have been as efficient 
or even more efficient than himself, 
merely ‘because they chanced to serve 
in some other district. For the reasons 
mentioned above. we do mot think that 
in the present case the State can be said 
to have treated unequals as equals. The 
rule of equality is intended to advance 
fustice by avoiding discrimination. In 
our opinion the High Court by over- 

looking the reason behind Rule 5 came 
to the erroneous conclusion that the 
said rule violated Article 14 of the Con- 
stitution.” 


6. A slight distinction that must 
be drawn between the present case and 
Usman’s case is that the grouping of 
U. D. Cs. with L. D. Cs. stands on a 
different footing from the grouping done 
in Schedule II. The U. D, Cs. are supe- 
rior to L. D, Cs. in the same hierarchy. 
The U. D. Cs, had to be selected from 
the L. D-Cs. after the L. D. Cs. had put 
fin certain number of years of service 
and after they had passed the Accounts 
Test as well as the Registration Test. 
The grouping in Usman’s case also creat- 
ed anomalies when U, D. . and 
L. D. Cs. serving in the same district 
were clubbed together, The Supreme 
Court held that that anomaly could not 
be avoided and that the validity of a 
tule has to be judged by assessing its 
overall effect and not by picking up ex- 
ceptional cases. In the present case the 
officers included in Schedule Il were 
generally speaking drawing similar pay. 
Applying the ratio of Usman’s case to 
the case before me, I find that in the 
instant case the officers included in 
Schedule II belong | to different services. 
A Superintendent in Public Works De- 
partment, who happens to be extremely 
efficient and has put in a much bigger 
number of ‘years of service than a 
Superintendent of Excise, might not 
have, for years together. a chance of 
being promoted in his department either 
because the officers above him are too 
young or because they are equally eff- 
cient or for some other reason. On 
other hand, an officer In the department 
of Excise who is below average and has 
very few years of service may reach the 
post of Superintendent of Excise very 
quickly either because of lack of talent 
in his department or because many 
officers who were above him, had re~ 
tired or had been dismissed or had left 
the job or for some other such reason. 
In such circumstances a Superintendent 
in P. W. D, even though much more 
efficient and senior to the Superinten- 
dent of Excise would not get a chance 
to be promoted to the post of Under 
Secretary whereas the Superintendent 
of Excise would have, This would 


P. P. Batiear v. Govt. of Goa (T, Menezes J, GC} 


A. I. R. 


obviously create a much greater Injus- 
tice than the injustice that may be 
caused by pooling in Schedule II, offi- 
cers who are not subordinate to each 
other or not distinctly of different 
grades, but who merely have a slightly 
different pay scales 

7. Shri Kakodkar tried fo draw 
a line between Class I non-gazetted 
officers and Class II gazetted officers and 
strenuously contended that these two 
categories of officers could not he 
grouped together without violating Arti+ 
cle 14 of the Constitution. We have 
seen from various books which contain 
rules and regulations placed before me 
that the definition of gazetted officers 
is not clear. Officers which for some 
Purpose are considered gazetted, are 
mot so considered for other purpose. Th 
same thing happened about classes. 
‘Whereas some officers are classified as 
Class IH officers for the purpose of 
some rules, are classified as Class II offi- 
cers for the purpose of other rules. The 
distinction sought to be drawn by Shri 

odkar is not therefore so clear cut. 
It appears to be based more on no- 
menclature than on substance. J£ the 
class of an officer was to be the sole 
criterion for grouping officers for the 






cise, would be violative of Article 14. 
e criterion has obviously to be re- 
ected. 


8. It is contended by Shri Kakod- 
Kar that even if the rules are intra vires, 
the rights of the petitioner were im- 
paired by the selection made under the 
provisions of Rule 14 which do not give 
a definite guidance for holding an im- 
partial test. It is urged before me by 
Shri Kakodkar that the seniority spoken 
of by Rule 15 is bound to create injus- 
tice if we consider that such seniority 
relates to officers of different categories. 
Besides the fact that the categories of 
the officers in Schedule I are generally 
speaking the same as I have already 
stated above, Rule 14 leaves to the 
Selection Committee the discretion of 
assigning different marks for each year 
of service of officers of slightly different 
categories. For instance, if 5 marks are 
assigned for each year of service of a 
Superintendent. six could be assigned to 
that of Development Officer. and 7 or 8 
to that of Superintendent of Excise. 
The petitioner is not affected by the 
test of merit, suitability and seniority 
provided for by Rule 14, because he be~ 
ing of a higher grade has better chances 
for being selected. 
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9. Rule 14 provides that the 
selection for inclusion in the list of ofi- 
cers to be recommended for promotion 










in all respects for appointment 
Service with due regard to seniority. 
Shri Kakodkar contends that no norms 


generally followed in similar selections 
and to do the selection in consonance 
with the principles of fiustice. equity 
j I am unable to 


It is possible 
t the absence of strict norms of 
bees in addition fo those laid down, 
in Rule 14 may enable the Selection 


ust necessarily lead to arbitrariness. 
For obvious reasons, I am utterly un= 
able to hold that they do. The very 
case of the petitioner as sef out by Shri 
Kakodkar in the petition fortifies my 
View, as the case propounded by ‘the 
petitioner is that Rule 14 must neces- 
sarily Jead to arbitrariness and 3 not that 
it may lead fo arbitrariness, 

Tio. In the circumstances. I hold 
that neither Rule 14 nor the Goa. ema 
and Diu Civil Service Rules, 1967, in 
general are ultra vires of the Constitu- 
tion and that the rights of the petitioner 
had by no means been impaired by the 
Selection made by applying the tesi 
envisaged by Rule 14 of tbe Rules, 


ORDER 


Application dismissed, 
AIR 1973 GOA, DAMAN AND DIU 23 
(V 60 C 8) 
TITO MENEZES, J. C. 


Mario Falleiro, Petitioner v, Princi 
pal. Loyola High School, Margao and an= 
other, Respondents, 

Civil Misce, Appln, No. 9 of 1972, 
D/- 30-3-1972. 


EP/FP/D109/72/GNB 





M. Falleiro v. Principal. L. H. School (T. Menezes J. C.} 


[Prs. 1-3] Goa 23 


Index Note:— (A) Civil P, C. (1908), 
0. 47, R. 1 Review application — 
Court will not reopen matter decided be- 
cause minor details were not considered. 

Brief Note— (A) The Court, on @ 
review application, will not re-open the 
matter finally decided -by it simply be- 
cause some minor details (which it deem- 
ed unnecessary to consider) were not 
considered by it or because other minor 
points or irrelevant arguments were not 
considered exhaustively, (Para 3) 

S. K, Kakodkar, for Petitioner; S. V, 
Joshi (for No. 1) and Joaquim Dias, Govt, 
eg (for Nos, 2 and 3), for Respond= 


eee 


pR By this application the 
petitioner seeks to obtain a review of 
the judgment and oe m by me 
on 9-2-1972. dismissing the Special Civil 
Application No, 21 of 1971. “(reported in 
AIR 1972 Goa 21). filed by the petitioner. 
2. The seven grounds on which 
this petition is based are set out in detail 
in paragraph 2 of this review application. 
I have considered thera ell The main 
facts and considerations on which my 
judgement in the writ petition is based 
are set out at paragraph 6 of the judg- 
ment, The crux of the matter is that I 
have considered the order of 7-9-1970 as 
a warning given to the school under 
Rule 94 of the Grant-in-Aid Code and 
that the warning was for all purposes a 
show cause notice, Shri Kakodkar him- 
self was fair enough to accept that point. 
The application which the respondents 
chose to style as the revision applica- 
tion was nothing else, but the showing 
of cause against the notice. According 
Kakodkar cause should be shown 

to the Director and not to Shri Kipgen, 
The warning or the show cause notice 
was issued by the Director of Education 
but was confirmed by the Development 
Commissioner. The show cause was 
therefore shown against the notice con-+ 
firmed by the Development Commisioner. 
Substantially, therefore. the fact that the 
show cauSe notice was shown to the 
Development Commissioner, Shri Kipgen. 
and not to the Director of Education does 


z te a _ not affect the case on merits, 
ee Special Civil Application Is | 
Se ` 


3. The matter is not so complis 
eated as it is sought to be made. 
short Shri Kipgen appears fo have acs 
cepted the cause shown by the respon-= 
dents and abstained from cutting the 
grant-in-aid as was proposed to be done 
under the notice, The remaining pors 
tion of the order of Shri Kipgen is no 
challenged at all, The matter, therefore 
boils down to this. Was the petitioner 
entitled to obtain an order of this Cour# 
directing Shri Kipgen to reject the cause 
shown by the respondents and to cut the 
prant-in-aid? These facts have been 
clearly considered by me in ay judga 
ment in the writ petition and I do nof 
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see how I can re-open the matter and 
re-consider them as desired by the peti- 
tioner. If the grounds of the review 
petition are considered in the light of 
the observations made by me above. it 
is obvious that what the petitioner seeks 
is that I should re-open the matter be~ 
cause some minor details were not con- 
sidered by me, obviously because I 
deemed it unnecessary to consider them 
or because other minor points or irrele- 
vant arguments were not considered ex- 
haustively. If such petition is granted, 
I will leave the door open to reconsider 
matters which I have finally adjudicated 
upon. The principle of finality of a judg- 
ment would have to be given a go by. 


4. _ I hold that in relation to the 
grounds raised by the petitioner in his 
review application, this Court is “functus 
officio” and the proper forum where the 
questions involved in those grounds, 
should be agitated. is the Supreme Court, 


ORDER 


The Civil Miscellaneous Application 
is dismissed. 


Application dismissed, 





AIR 1973 GOA, DAMAN & DIU 24 
(Y 60 C 9) 
TITO MENEZES, J. C. 

Dr. M. G Anantha Padmanabha 
Setty, Petitioner v. Council of Scientific 
and Industrial Research at New Delhi, 
and others, Respondents. 

Special Civil Appl. No, 107 of 1972, 
D/- 30-11-1972, 

Index Note:— (A) Constitution of 


India, Article 226 — Matter not justici- 
able under, 


Brief Note:-— (Aj Assessment, of 
academic qualifications and experience 
of candidates for a post by the Selection 
Committee, appointed ‘under relevant 
provision, cannot be the subject-matter 
of a petition under Article 226. 

(Para 3) 


Ataide Lobo, for Petitioner. 


ORDER :— This special civil appli 
cation is filed by Dr. M. G. Anantha 
Padmanabha Setty. a Scientist of 


National Institute of Oceenography, for 
obtaining a writ of certiorari and man- 
damus against the Council of Scientific 
and Industrial Research, Shri C. Sub- 
ramaniam, Minister In Charge of Indus~< 
trial Development, Dr. N. K. Panikkar, 
Director, National Institute of Oceano~ 
graphy and Shri H. N. Siddiquie, Geolo~ 
gist, to obtain a writ staying the order 
of appointment of Shri H. N. Siddiquie 
and quashing the said order. 


BQ/BQ/A632/73/AGT 





M. G., A. P., Setty v. Council of S. & I. Research 


A.L R. 


2. The case of Dr. Setty is as 
follows:— The National Institute of 
Oceanography which is one of the in- 
stitutions belonging to the Council of 
Scientific and Industrial Research, ad- 
vertised the post of Scientist “E” in the 
newspapers. The qualifications for the 
pest were (i) High Academic qualifica- 
tions from Indian or foreign Universities 
in Geology/Marine Geology/Geophysics 
(ii) Ten years research experience as 
evidenced by publications in the field of 
Marine Geology/Geological Oceanography. 
(iii) Overseas experience including ex 
perience in shipboard research. (iv) Ad~ 
ministrative/Organizational experience. 
Among the candidates who applied for 
the post were Dr. Setty and Mr. H. N. 
Siddiquie, the respondent No. 4 The 
synopsis of the application of Dr. Setty 
end Mr. Siddiquie is as follows :— 
Dr. M. G. Anantha Padmanabha Setty:—= 

Date of birth:— 19-9- de 

Qualifications :— M.S IV rank 
11950). PH. D. distinction (Geology) 1963, 
(Micropaleontology. Sedimentology (Spe-~ 
cialization). 

Particulars of employment and expe- 
rience:— 1954-55 Lecturer. BMS Col- 
lege of Engg.. Bangalore. 1955-59 Lec- 


_ turer. Central College, Bangalore. 1959~ 


63 teaching, research and Ph.D. work 


`~ = Univ. of Utah USA Dept. of Geology. 


1964-67 CSIR Pool Officer, 1967 to date 
Scientist C. & Head. Geological Oceanos 
graphy Div. of NIO, Panaji 

Papers published :— 13 papers published, 
§ under preparation. 3 Talks in ‘AIR, 
Panaii. Popular article in M. H. Sagar, 
Mr. H. N. Siddiquie:— 

Date of birth:— 20-7-1934. 

Qualifications :— M.Sc. First Class, 
2nd position Geology (1956). l 
Particulars of employment and experi~ 
ence:— From 2-11-1956 working at the 
Geological Survey of India. Working at 
present as Senior Geologist from 30-3- 
1966. Ship board experience Abroad 
1964, 1964. 1972, In India 1966, 67, 67. 68, 69. 
Smaller crafts 1968. 69, 70. 70 & 71. 
Papers published:—- 22 papers published, 
one memoir, one review, 16 short com- 
munications. l 
Dr. Setty and Mr. Siddiquie were two of 
the Scientists who were called for the 
interview by the Selection Committee 
end the Selection Committee recom- 
mended the name of Mr. Siddiquie to be 
appointed to the vacancy. Aggrieved by 
the selection, Dr. Setty now files this 
petition. 

3. Bye-law 66 of the Momoran- 
dum of Association of the Council of 
Scientific and Industrial Research pro- 
vides as follows :— 

"The Selection Committee shall 
meet at New Delhi or such other place 
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as its Chairman may appoint and exa- 
mine the credentials of all candidates 
who have applied and shall also consi- 
der other suitable names suggested, if 
any. by the members of the Committee.” 
It is the contention of the petitioner that 
the function of the Selection Committee 
fs to examine the credentials of all the 
candidates, and that in the present case 
the Selection Committee did mot exa- 
mine the credentials correctly. I do nof 
see how this incorrect or erroneous exer- 
cise of functions by the Selection Com= 
mittee can be the subject-matter of a 
petition under Article 226 of the Con- 
stitution. The petitioner has not averred 
in his petition that the Selection Com- 
mittee has not at all applied its mind 
to the qualifications of the candidates 
for the purpose of making a selection. 
It is contended by the petitioner that 
he was holding a Ph.D. degree whilst 
fhe respondent No. 4 holds merely a 
M. Se. degree which was obviously in- 
ferior to his degree. He further con- 
tends that, as the head of the Geological 
Oceanography Division of the National 
Institute of Oceanography, his experience 
bas to be rated higher than that of the 
respondent No. 4. The synopsis shows 
that it is not only the academic qualifi- 
eations and experience that have to be 
taken into consideration whilst making 
the selection. The papers published and 
their auality and also the pay scale and 
perhaps the basic pay drawn at the time 
of selection have also to be reckoned 
with, The candidates had also to be 
interviewed and their I. Q. and General 
Knowledge might have been assessed. 
Even the assessment of academic quali- 
fications and experience are highly 
technical matters of fact into which this 
Court cannot go. It is quite possible 
that Dr. Setty is right when he states 
that the assessment made by the Com- 
mittee is totally erroneous. but the 
error however grave is not apparent on 
the face of the record. Neither is it 
alleged that there was rank favouritism 
and mala fide on the part of the Selec- 
tion Committee. 


4. In the circumstances no interes 
flerence is called for. 


ORDER 
* The Special Civil Application Is dis- 


missed, 
Application dismissed. 


Lourdes Sa v. Vassant (T, Menezes J. €.) 
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AIR 1973 GOA, DAMAN & DIU 25 
(V 60 C 10) 
TITO MENEZES, J. C. 
Miss Lourdes Sa Raimundo and an= 


other, Applicants v. Vassant Sakharam 
Agarvadekar. Respondent. 


Civil Revn. Appin. No. 29 of 1972, 
D= 15-12-1972, 


Index Note:— (A) Goa, Daman and 
Diu Protection of Rights of Tenants 
(Cashewnut and Arecanut Gardens) Act 
(i1 of 1971), Section 4 (1) — Reference 
of question of tenancy to mamlatdar. 


Brief Note:— (A} Where in a suit 
for permanent injunction, the question 
pertains only to possession and not the 
tenancy. no reference to mamlatdar is 
ealled for. AIR 1972 Mys 214, Follow- 
ed, (Para 5) 
Cases Referred: Chronological Paras 
AIR 1972 Mys 214 = (1972) 1 

Mys LJ 216, Tarabai v., Krishna 
Pandurang 
AIR 1964 SC 497 = 1964 SCD 435, 
. S, Khanna v. F. J, Dillon 
`M. S. Usgaonkar., for Applicants: 
P. K. Patkar. for Respondent. 


ORDER :— The applicants filed a 
suit for permanent injunction restrain- 
ing the respondent from interfering with 
the suit land. 

2. The respondent raised inter 
alia the plea that he was the tenant of 
the suit land. The land consists of a 
cashew grove. 

3. One of the fissues was whether 
the respondent was a tenant in respect 
of the cashew trees. The suit was pro- 
ceeding its course when the Goa, Daman 
and Diu Protection of Rights of Tenants 
(Cashewnut and Arecanut Gardens) Act, 
1971. (hereinafter called “the Act”) came 
into force. The respondent raised the 
plea that the suit had to be referred to 
the Mamlaidar under Sec, 4 (1) of the 
Act. The lower court considered this 
plea and after accepting it. made a re~ 
ference to the Mamlatdar. It is this 
reference which is now impugned in this 
Revision Application, 

4. The first objection as raised 
by Shri Patkar is that this was not a 
case decided as the impugned order 
oniy refers the suit to the Mamlatdar. 
Shri Patkar argues that in case the 
Mamlatdar comes to the conclusion that 
the respondent is mot a tenant the 
Mamlatdar would have to refer the suit 
back to the trial court. This contention 
is fully met by Shri Usgaonkar by rely- 
ing upon the decision of the Supreme 
Court in ‘S. S. Khanna v, F. J. Dillon’, 
AIR 1964 SC 497. It is held in that 
case that a case decided means each deci- 


sion which terminates a part of contro- 
ee eas RE oe eon aa 


BQ/BQ/A631/73/MVI 
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Mad involving the question of jurisdic- 
n. 

5. The main contention of Shri 
Usgaonkar is that the suit being -for 
permanent injunction the only. issue to 
be decided was whether the applicants 
had the possession of the suit land or. 
not at the time of the suit; and tha? 
the question as to whether the respon~ 
dent was a tenant or not did not at all 
arise, Shri Usgaonkar relies on “Tara- 
bai v. Krishna Panduranga Powar. AIR 
1972 Mys 214. Shri Patkar argues that 
the decision in AIR 1972 Mys 214 was 
in relation to the provision of the Maha~ 
rashtra Act which corresponds to the 
provision of Section 4*(1) of the Act and 
that in the said corresponding provision 
of the Maharashtra Act the word used 
was “issue” and not “question” which 
is the word used in Section 4 (1) of 
the Act. He states that there is a dif» 
ference between the words “issue” and 
“question”. The argument. however, 
does not appeal fo me. I entirely agree 
with the reasoning adopted by the 
Mysore High Court in AIR 1972 Mys 214 
and I hold that the only issue that arises 

in the suit fon permanent injunction is 
the question of possession and that the 
eo of tenancy does not arise af 


6. Shri Patkar urges before me 
that even if the only question. that arises 
in the suit is the question of possession 
and the question of tenancy does no? 
arise. in the presenf case an issue was 
framed as to whether the respondenf 
was a tenant or nop and the applicants 
did not challenge the framing of such 
issue. Shri Patkar’s contention is tha? 
the omission on the part of the applis 
cantes to object to the issue being framed 
regarding the existence of tenancy, pres 
cludes him now from raising the ques 
tion that the B regarding tenancy. 
does not arise. In the first flush, the 
argument of Shri Patkar appealed to me, 
On more mature consideration. however: 
I find that there fis weight in the argús 
ments of Shri Usgaonkar that the valim 
dity of an issue framed is a question of 
law and can be raised at any time. In 
fact. Order 14, Rule 5 (2). Civil P, C, 
provides that an issue can be altered 
and modified at any time in the course 
of the proceeding if the Court deems if 
necessary. It is true that Shri Usgaon- 
kar did no¢ challenge the validity of the 
issue regarding the tenancy in the lower 
court; from the fact stated in the Revi- 
sion Application there can be no doubf 
that he does challenge the validity of 
such issues before me. No decree was 
passed in the present suit. Order 14, 
Rule 5 (2) clearly provides that ‘the 
court may at any time before passing a 
decree, strike out any issue that appears 
to be wrongly framed, 


Union of India v. Jairam 


ALE 


7. IE seems fo me that the word 
“Court” is not limited in its application 
to the lower court. The power of striks 
ing an issue is given to any court as 
long as the decree is not passed, Be+ 
sides, Order 14, Rule 5 (2) gives the 
Court power to strike an issue irrespecs 
tive of any application made by the 
party for that purpose, It was. theres 
fore. the duty of the lower court to 
strike the issue regarding the tenancy, 
The failure of the lower court to strike 
the issue regarding tenancy which does 
mot at all arise in the present suit does 
not and cannot preclude this Court from 
striking it if the interests of justice so 
demand, 


8. The applicants are ‘entitled to 


succeed, 
ORDER 


_ The Revision Application is allows 
ed, The issue regarding the existence 
of tenancy is struck out. The _ lower, 
court shall reframe the issues in the 
fight of the observations made by me 
and try the suit according to law. 


Revision application allowed, 





‘AIR 1973 GOA, DAMAN & DIU 26 
(V 60 C 19) 
TITO MENEZES, J, C. 

Union of India and another, Pelle 
fioners v, Jairam Ramchandra Sirsaf, 
uen 

vil Misc, Appla. No, 2 of 1973, 
Dis To bap7s. 


Index Note:— (A) Constitution of 
India, Article 133 (D (ec) — Certificate 
of fitness for appeal — Supersession of 
municipal council by appointment of ad=- 
ministrator set aside. Case under Goa 
Daman and Diu Municipalities Act, 1968 
{Z of 1969), Section 298. (Para 6) 


Brief Note:— (A) From the words 
ing of the section (Section 298), the 
scheme of the Act, the nature of the 
wights affected by the order and manner 
of disposal provided, the question is not 
purely a substantial question of law and 
eonsequently mot a question of iInters 
pretation of a particular provision of law, 
but a mixed question of law and fact, 
In such a case. where the financial inte~ 
rest of the respondent in the matter is 
nil and the Government (applicants) is 

mot willing to a condition that they 
should be liable for costs of the respon= 
dent in any event. the applicants have 
to be left to the remedy of going to the 
Supreme Court by special leave. Fur 
ther, the fact that the reasons given by 
the Government for appointing the Ad- 
ministrator were found to be no reasons 


BQ/BQ/A638/73/VBB 
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at all would also weigh against thea 
grant of the Certificate of fitness, AIR 
1959 All 685 and AIR 1960 Orissa L cand 
ATR 1968 Goa 141; D: z 
AIR i 


Referred: 
ae i (Paras 6, 8 & 9) 
Cases Referred: Chronological Paras 
AIR 1968 Goa 41, Gangadhar ' 
Narsingdas v. Asst, Collector of 
Customs 
AIR 1960 Orissa I = 17 Ele LR j 
65, Kishore Chandra v. Raghu- i 
math Misra : 6 
AIR 1959 All 685 = ILR (1959) 2 i 
All 767, Kailash Chand v. Union r 


of India - 6 
AIR 1953 Assam 70, Himatsingka | 
Timber Lid. v, Kumudini iU 


AIR 1953 Mad 743 = (1953) ff | 
ae it 630, State v. Sriniwasa ; 


1900)" 13 “Cal WN 1127 = 3 Ind 
Cas 786, Clarke v. Brajendra 
Kishore’ ” 8 


_ Joaquim Dias, Govt. Pleader, for 
Petitioners; Gopal Apa Kamat for 
Respondent. 


JUDGMENT :—- In this Civil Mis- 
wellaneous Application the Union of 
India and Shri S. G. Lawanis. Mamalat- 


dar of Bardez, pray that a certificate be 
granted to them under Articles 132 (1) 
and 133 (1) (c) of the Constitution of 
India. certifying that an appeal which 
they propose to file against the order in 
Writ Petition No. 101/72 involves a sub- 
stantial question of law as to the inter- 
pretation of the Constitution and that 
the case is a fit one for appeal to thse 
Supreme Court. 


2 The first ground could not be 
seriously pursued by the Learned Gov- 
ernment Pleader and in fact it was nof 
pursued, I find no question of Taw as to 
the interpretation of the Constitution 
and much less a subsfantial question of 
law as fo such r involved 

in the case. [ do not think I have to 
dwell at an on this point. 


3. By the fudgment which is 
sought to be appealed from. T issued a 
writ quashing the order of the Govern- 
mal appointing the petitioner No, 2 as 

he administrator of the Mepusa Munici- 
mae Council and restraining him from 
acting as such, 

OA The main argument was on the 
point that this case was a fit one for 
appeal to the Supreme Court, The 
contention of Shri Dias is that the ques- 
tion whether or not an opportunity to 
be heard need be given to a Municipal 
Council before an order is passed ap- 
pointing a Municipal Administrator in 
supersession of the Council. when such 
order (sic) (notice?) is not specifically 
required fo be given by the provisions 


Union of India v. Jairam (fT. Menezes J. C3 
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of law under which the Municipal Ad- 
ministrator is appointed, is a substantial 
question of law. It is the case of Shri 
Dias that in the present case notice 
giving an opportunity to the Council to 
be heard cannot be inferred from the 
provisions of Section 298 of the Goa 
Daman and Diu Municipalities Act, 1968, 
(hereinafter called the “Act”) and from 
other relevant provisions of the Act and 
from the effect of the order of appoint- 
ment of the Administrator and other 
circumstances of the case. It is his case 
that the fact whether or not notice is 
required to be given to the Municipal 
Council under the Act. before the Ad- 
ministrator is appointed, has to be de- 
cided by the highest Court of the land. 
Besides, Shri Dias states, such inter- 
pretation is of great public importance 
as there are several municipalities in 
this territory and cases similar to the 
present one may arise. 


5. The “Act” is a copy of the 
Maharashtra Municipalities Act. At the 
bearing of the Writ Petition, Shri Gopal 
Apa Kamat brought to my notice that 
it bas been a practice in Maharashtra 
for the Government to give a show 
cause notice to the Council before an 
A trator is appointed. He also 


. produced a newspaper wherein it was 


written that in a very recent case the 
Government issued a notice to the Sangli 
Municipal Council asking them to show 
cause why. a Municipal Administrator 
should not be appointed. The Govern- 
ment Pleader asked for an adjournment 
of this case for enabling our Govern- 
ment to ask the Maharashtra Govern- 
ment whether the Government of Maha- 
rashtra used to issue show cause notice 
under Section 298 of the Act even though 
no such notices were specifically re- 
quired to be given under that section. 
The respondent agreed that time should 
be given and consultation should be made 
and the case should be postponed. 


Shri Kamat states that the Govern- 
ment of Maharashtra promptly replied 
by a telegram received by the Local 
Government on 24-12-1972, saying that 
ihe Government of Maharashtra has 
always been giving an opportunity to 
the Municipal Council before passing an 
order appointing a Municipal Adminis- 
trator and that later on the Govern- 
ment of Maharashtra wrote to our Gov- 
ernment a detailed letter received by 
the Goa Government on 27-12-1972, giv- 
ing reasons why they follow that prac- 
tice, Shri Kamat emphatically stated 
that this information is 100% correct, 
and he was prepared to stand by his 
statement if the court deemed if neces- 
sary to call for the telegram and the 
letter In fact Shri Kamat called upon 
the Government Pleader to produce the 
Tettey in Court. Shri Dias did not deny 
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the facts stated by Shri Kamat but he 
stated that the Government could be 
asked to make an affidavit, Though the 
reasons given by the Government of 
Maharashtra why, notwithstanding the 
fact that no notice is required to be 
given under Section 298, they used to 
give an opportunity to the Municipal 
Council under the Maharashtra Munici- 
pal Act to show cause why a Municipal 
Administrator should not be appointed, 
are not binding on me, they would 
throw some light as to the scope of Sec- 
tion 298 and the effect of an order passed 
under that section. For all we know 
there might be some decisions of supe- 
rior Courts that Section 298 demands 
that principles of natural justice be fol- 
lowed before the powers under that 
section are exercised. 


6. Shri Dias relies on Kailash 
Chand v. Union of India Rly. Dept.. AIR 
1959 All 685; Kishore Chandra v. Ragu- 
nath Misra. AIR 1960 Orissa 1 and 
Gangadhar Narsingdas v. Assistant Col- 
lector of Customs, AIR 1968 Goa 141 in 
support of his case. In the first of the 
three cases the question was as to the 
interpretation of the fundamental R. 56. 
In the second, of the interpretation of 
Section 123 (7) () of the Representation 
of the People Act and in the third, of 
the interpretation of Section 16 of the 
Customs Act. In all the three cases the 
question was merely of interpretation of 
some provision of law. In the present 
case. however. the question is whether 
from the wording of the section, the 
scheme of the Act. the nature of the 
rights affected by the order and manner 
of disposal provided, an ` opportunity 
should be given to the Council to show 
cause why an order should not be pass- 
ed, even though a specific requirement 
to give such opportunity was not pro- 
vided for under Section 298 of the Act. 
The question in the present case was 
therefore not purely a substantial ques- 
tion of law and consequently not a ques- 
tion of interpretation of a particular 
vrovision of law. but a mixed question 
of law and fact. 


7. Shri Gopal Apa Kamat relies 
on Himatsingka Timber Ltd. v. Kumu- 
didi, AIR 1953 Assam 70 wherein it 
was held: “Where the question was 
whether Goalpara Tenancy Act or T.P. 
Act applied to the case. and there was 
mo conflict of views in the views of 
Assam and Calcutta High Courts and 
the decision depended on the interpreta- 

` tion of the definition of the expressions 
‘land’ and ‘under-raiyat?’ given in the 
Goalpara Tenancy Act and these defini- 
tions are in very clear language, their 
interpretation presenting no real diff- 
culty and there has been no divergence 
of judicial opinion on this point, but 
on the contrary there is complete agree- 


Union of India v. Jairam (T. Menezes J. C3 


A.LR. ` 
ment so far as the Assam Court is cone 
cerned the question involved, therefore, 
held could mot be regarded as one of 
great importance, The fact that this 
question may arise in some other cases 
itself would not justify a certificate 
under clause (c) of Section 109. Civil 
P. C. or Art. 133 of the Constitution of 
India. The decision may affect -inci+ 
dentally the rights of some persons 
similarly situated as the petitioners if 
there are any”. In the case before me, 
the question was whether a notice had 

be given to the Municipal Council 
though there was no specific require 
ment under Section 298 for giving such 
notice. I have in my judgment cited 
various cases from where it could be 
inferred that the requirement to give 
such a notice need not specifically exist 
in the statute and that it is well -settled 
law that no hard and fast rule can be 
laid down regarding the necessity of 
issuing such notice. each case depending 
on the circumstances surrounding it. 


8. A very important point raised 
by Shri Kamat is that the question of 
expenses is a very important factor to 
be weighed whilst granting a certificate 
under Article 133 of the Constitution, 


_He states that in the present case the 


respondent had no financial interest in 
the matter so as to make him incur’ the 
risk of the cost of the appeal to the 
Supreme Court. Shri Kamat relies on 
State of Madras v. Srinivasa Aivyangar, 
AIR 1953 Mad 743. It was held in thaf 
case that where the point in issue ap- 
pears to be one of general importance 
to the proposed respondent to warrant the 

Court in putting him to the ex~ 
pense of an appeal to the Supreme 
Court, permission will be granted for 
leave to appeal to the Supreme Court 
subject to the condition that the res 
pondent will get his taxed costs incur- 
red in the Supreme Court in any event 
from the petitioners. The learned Judges 
of Madras High Court who delivered 
that judgment proceeded to make the 
following observations: 


“What is the duty of the Court if it 
thinks that the case is a fit one for con~- 
sideration by his Majesty in Council but 
that it would not be right to call upon 
one party whose financial interest in 
the matter is small to incur the risk of 
the costs of the appeal? Assuming the 
decision in ‘Clarke v. Brajendra Kishore’, 
(1909) 13 Cal WN 1127 (B), is right and 
in my judgment in view of the fact 
that that case went before the Privy 
Council and special leave to appeal was 
granted and it was not then suggested 
that the Calcutta High Court could have 
itself imposed any condition, it is not 
possible for this court to hold other- 
wise, the only course open to us is to 
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refuse Ieave and to leave the appellant, 
if so advised. to apply to the Privy 
Council for special leave. During the 
hearing of these applications we asked 
the appellant whether he would be pre- 
pared to agree to a condition that he 
should be liable for the costs of the 
defendants as between solicitor and client 
in any event. This by his counsel he 
definitely refused ...... ....... I think in 
such cases, the only safe course is to 
refuse leave stating. if it be the case, 
that the point in issue appears to be 
one of general importance but not of 
sufficient importance to the proposed res- 
pondent to warrant this court in putting 
him to the expense of an appeal to the 
highest tribunal. We asked the Govern~ 
ment Pleader whether his clients would 
be willing to a condition that they 
should be liable for the costs of the 
respondent in any event. It is repre- 
sented to us today that they are will- 
ing to do so. This application is there- 
fore granted, subject to the condition 
that the respondent will get his taxed 
costs Incurred in the Supreme Court in 
any event from the petitioners,” 


In the Madras case the financial 
interest of the respondent was small 
whereas in this case the financial inte- 
rest of the respondent is nil. The Gov- 
ernment Pleader was asked whether his 
clients would be willing to a condition 
that they should be liable for costs of 
the respondent in any event and his 
reply was that they were not. Follow- 
ing the ratio of AIR 1953 Mad 743. I 
have to leave the applicants to the re- 
medy of going to the Supreme Court 
by special leave, 


9. There is another facé that 
weighs in my mind to hold the view 
that a certificate under Article 133 of 
the Constitution should not be granted 
and that fact is that the Writ Petition 
pranted was not only on the 
failure of the applicants to give an op- 
portunity to the Council to show cause 
why a Municipal Administrator should 
mot be appointed, but also because the 
reasons given by the Government for 
appointing the Administrator were no 
reasons at all and the order impugned 
in the Writ Petition was totally un~ 
justified, The respondent was entitled 
to obtain a writ quashing the order 
based merely on the ground that no rea~ 
sons have been given in support of the 
order and irrespective of the fact that 
no such show cause notice was given. 
The question as to whether the reasons 
adduced by the Petitioner Mo, 1 for 
passing the order were good or bad does 
not involve any substantial question of 
law and on this score at least the case 
cannot be said to be a fit one for appeal 
to the Supreme Court, 
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10. The petitioners also made an 
application for obtaining an order staye 
ing the execution of the writ pending 
the question of leave to appeal. Since, 
I propose to refuse the application for 
Kars to appeal, I do not think that it 

will be proper for me to stay the ex 
ecution of the writ until the petitioners 
move the Supreme Court to obtain spe- 
cial leave to appeal. Besides. the writ, 
as I am informed, has already been ex- 
ecuted, the Municipal Administrator has 
ceased to act and the Council has starte 
ed functioning. The question of pass- 
ing a stay order therefore does not 
arise, 


11. Shri Kamat. the Iearned Ad- 
vocate for the respondent, draws my 
attention to the fact that no stay order 
should be passed in the present case as 
the petitioners do not allege either in 
P application or in their afidavit. 

that they are liable to suffer substantial 
Joss if no stay order is granted to them 
and that they have merely stated that it 
would be just, convenient and necessary 
to pass such order. I entirely agree 
with Shri Kamat and I find that for 
this and various other réasons mention= 
ed by me above, no stay order can be 
granted, 

12. In the circumstances, the ap- 
plication fails, 

ORDER 


The Civil Miscellaneous Application 
is dismissed with costs. 


Application dismissed. 
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Comunidade de Moira. Applicant y. 
Vassudeva Ramachandra Aldonkar, Res+ 
pondent. 


Civil Revn, Appln. No, 12 of 1972, 
D/- 3212-1972 


Index Note :— (A) Civil P. C. (1908), 
Section 11. Explanation I — Grounds of 
defence which might or ought to have 
been raised, 

Brief Note:— (A) Objection which 
might or ought to have been raised in 
the suit, cannot be entertained in ex- 
ecution proceedings, They are res judi- 
cata, (Para 3) 

Index Note:— (B) Goa, Daman and o 
Diu (Protection from Eviction of Mund-° 
ears, Agricultural Labourers and Village 
Artisans) Act (12 of 1971), Section 3 (b) 
— Scope — Provisions attracted only if 
there is a clear finding as to the respon- 
dent being an agricultural labourer. 

(Para 3) 


BQ/BQ/A635/73/SGR 





30 Goa [Prs, 1-4] 


Index Note :-— (C) Civil P. C. (1908), 
‘Order 39, Rule 3 — Stay of execution 
proceeding without issue of notice to 
other party — Principles of natural 
justice — Violation of, : 

Brief Note:— (C) Order granting 
stay of execution proceeding, ‘without 
issue of motice to other party, is viole- 
tive of principles of natural justice and 
amounts to material irregularity in exer- 
cise of jurisdiction. (Para 4) 


Dr. Fernando Colaco. for Applicant: 
Respondent, in person. 


ORDER :— In this Revision Appli- 
cation the applicant is aggrieved by the 
order of the Civil Judge, Junior Divi- 
sion. Mapuca, dated ‘19-11-1971, staying 
the execution proceedings taken by the 
applicant on the basis of a decree for 
restoration of possession obtained by. him 
from the Court, 

2. A suit was filed by the peti- 
tioner. “Comunidade de Moira” against 
the respondent for obtaining en order 
requiring the respondent to remove a 
hut situated in a land belonging to the 
applicant and to hand over to the appli- 
cant the possession of that portion of 
land occupied by the hut, The applicant 
also prayed for damages. The suit was 
decreed on 16-3-1971, in as far as the 
removal of the hut and handing over of 
the vacant possession was concerned and 
was dismissed in as far as it related to 
damages. The applicant applied for the 
execution of the decree. The execution 
of the decree was objected to by the 
respondent on the ground that he and 

s wife were agricultural labourers 
within the meaning of Section 117 (9) of 
the Agricultural Tenancy Act. The ap- 
plicant in his reply to the objection 
raised by the respondent to the execu~ 
tion of the decree. filed an affidavit 
wherein he stated that the respondent 
was not an agricultural labourer. but @ 
toddy tapper. The learned trial Judge 
did not consider the question as to whea 
ther the respondent was an agricultural 
labourer or not, but dismissed the obs 
jection raised by the respondent. on the 
ground that the objection should be 
taken in the suit and not at the stage 
of the execution of the decree. On 18-11- 
1971, the respondent filed a second ap- 
plication praying that the suit be stayed 
fn view of the provisions of Section 3 (bÌ 
of the Goa, Daman and Diu (Protection 
from Eviction of Mundcars, Agricultural 

eLabourers and Village Artisans) Act. 
1971 (hereinafter called. “the Act”), which 
came into force on 2-10-1971. Under 
Section 2 faj of the Act, the words “agri-: 
cultural labourer” which had nof been 
defined in the Agricultural Tenancy Act, 
applicable to agricultural Jabourers, wera 
defined for the first time, On receipt 
of the second application of the respon: 


Comunidade de Moira v, Vassudeva (T, Menezes J. C} 


ALR. 
dent dated 18-11-1971, the learned trial 
Judge, without giving any notice to the 
applicant, passed the order dated 19-11+ 


1971. staying the execution of the pros 
ceedings, 


~ 3 [t is contended by Dr. Colaco, 
learned advocate for the applicant, thaf 
the respondent had, in his written statea 
ment, taken the defence that he was a 
mundear. and claimed protection against 
eviction in that cipacity and that the 
respondent had not contended nor even 
averred in the suit that he was an agri- 
cultural labourer, Dr. Colaco argues 
that in view of the omission of the res+ 
pondent to make such averment and to 
Taise such contention. no issue of fact, 
was framed in the suit, as to whether 
the respondent was an agricultural 
labourer or not. This omission, Dr, 
Colaco states, assumes importance in 
view of the fact that even when the 
suit was filed, agricultural labourers were 
entitled fo protection against eviction 
under Section 9 of the Agricultural Ten~ 
ancy Act. There is weight in this con- 
tention, The respondent could raise and 
ought to have raised the issue that he 
was an agricultural labourer. When an 
issue could and ‘should be raised. it is 
deemed _under law. to have been raised 
and decided and the bar of res judicata 
applies. In the absence of an averment 
or contention, issue. in the suit, as to 
whether the respondent was an agricul~ 
tural labourer or not. it is not possible 
to hold that the provisions of S. 3 (b) 
of the Act are attracted, Those provi- 
sions would be applicable to the present 
ease only in case there was a clear find- 
ing that the respondent was an agricul- 
tural labourer. The learned trial Judge 
has rightly rejected the first objection 
raised by the respondent in the execu 
tion proceeding on 7-9-1971, on the 
ground that such objection had not been 
raised In the suit and could not be en- 
tertained at the stage of the execution 
decree, It appears that the learned trial 
Judge granted the second application of 
the respondent dated 18-11-1971 because 
by that time the Act had come into force. 
I do not see how the coming into force 
of the Act changes the position of the 
respondent. As I have already stated, 
Section 3 (b) of the Act could only be 
applied if there was a finding on record 
that the - respondent is an agricultural 
labourer, In the absence of such find- 
ing, Section 3 (bi is not attracted. 


4. The next contention of Dr. 
Colaco is that the second application of 
the respondent was granted without any 
notice be'ng issued to the applicant. 
There can be no doubt that the order 
adversely affects the interest of the ap- 
plicant and therefore, the principles of 
natural fustice demand that no such 
order should be passed unless an op 


ee 
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portunity had been given to the applis 
cant to show cause why an order should 
mot be passed. In passing such order the 
learned trial Judge had undoubtedly ez- 
ereised his {jurisdiction with material 
irregularity. 
5. In the circumsfances fhe av=- 
plicant is entitled to succeed, 
ORDER 7 
The Revision Application is allowed. 
The order of the Civil Judge, Junior 
Division, Mapuca, dated 19-11-1971 is set 
aside and the case is remanded to that 
Court for proceeding according fo law. 
Revision allowed. 
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Ramakant Ramchandra Naik, Appel 
Tant v. M/s. K. W. Kenny. Respondent. 


Mise. Civil Appeal No. 9 of 1972, D/- 
14-12-1972, 


Index Note:— (A) Civil P. C.. O. 39, 


R. 2 — Suit for passing off — Interim 
injunction -— Grant of — (X-Ref:— 


Trade and Merchandise Marks Act (1958), 
Ss. 105, 106). 


Brief Note: {A} In absence of 
deceptive similarity between trade mark 
plaintiff and that of defendant, interim 

unction ought to be refused. AIR 
1965 SC 980. Followed; AIR 1940 Mad 
145, Rel, on. (Parag 5. 8). 
Cases Referred: Chronological Paras 
ATR 1972 SC 1359 = (1972) 1 SCC 
618, Parle Products (P) Lid. yv. 
J, P. and Co. Mysore k 
AIR 1965 SC 980 =: (1965) £ SCR 


ee 


737, Durga Dutta v, Navratna 

Laboratories se 5 
ATR 1962 Mad 127 = (1962) 1 Mad 

LJ 365, Indian Dental Works v. 

K. Diomako t 4 


AIR To r Pra 149, Abdulla 
B. Miskin Saheb 


AIR 1940. “Mad 145 = (1940) 1 Mad 
LJ 749, Shanmugha Nadar y. 
Shanmughavel Nadar 5 


P. Mulgackar. for Appellant: B. S. 
Ramanim, for Respondents. 

JUDGMENT :— This is a Miscellane~ 
ous Civil Appeal against the order of the 
District Judge. Panaji. dated 5-7-1972 re- 
straining the Appellant from selling or 
from dealing in washing soap under the 
mame of “Margao” or “other deceptively 
similar fo it,” 
i 2. The respondents filed a suit 
against the appellant for permanently: 
restraining from manufacturing and 
selling the soap named, “Margao” on the 
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ground that the appellant was manu- 
facturing and selling since 1969 a soap 
for washing clothes in the form of bare 
bearing the mark “Margao” which h: 
the same flourish and style as the ae 
“Marao” which was being manufactur- 
by the respondents since the year 
1931. 

3. Both the soap bars “Marao” 
and “Margao” were shown to me in 
Court. One side of the bar is divided 
by parallel lines along which the soap 
can be cut into cakes. On each of the 
divisions formed by these lines the name 
“Marao” on one of the bars and name 
“Margao” on the other bar is written. 
The reverses of the sides of the two bars 
are however, totally different. "Whereas 
one bears the picture of a plane engrav- 
ed in it and the words, “Marao Bar Soap” 
also engraved in bold letters running 
along the bar, the other one does not 

such name. A bare glance to this 
side of the soap is enough to see the dif- 
ference between the two soaps. The 
colour of the two soaps also varies slight- 
ly. It is true that a layman could mis- 
take the “Marao” bar soap for the 
“Margao” bar soap. but the same layman 
could. also mistake a “Marao” soap with 
other soaps available in the market and 
sold in bars of the same size and colour. 
A man who knows to read would nof 
easily be led into buying one kind of 
soap for another. 


. 4A, It igs argued by Shri Ramanim 
that even if a common man buys “Top” 
soap instead of “Marao” soap an action 
would lie in view of the ruling given 
by the Madras High Court in AIR 1962 
Mad 127. by the Supreme Court in (1972) 
1 SCC 618 = (AIR 1972 SC 1359) and 
by the Andhra Pradesh High Court in 
AIR 1960 Andh Pra 149. I have gone 
through these cases, but T do not find 
much similarity between them and the 
present one, 


5. Shri Mulgaokar on behalf of the 
appellant argues that the provisions of 
Section 105 r/w Section 2. clauses (j) and 
(v) of the Trade Marks Act make it suf- 
ficiently clear that this is not a suit for 
infringement of registered trade mark or 
a suit relating to any right in a regis- 
tered trade mark. as in the present case 
the trade mark of the respondents was 
not registered. The respondents argue 
that they have registered their trade 
mark and they have now produced be- 
fore me the registration certificate of the 
trade mark. This certificate shows that 
the trade mark was registered after the 
suit was filed. I therefore agree with 
Shri Mulgaokar that this is a suit for 
passing off and not a suit for infringe- 
ment of or in relation to any right. Shri 
Mulgaokar contends that nothing is said 
by the Respondents as to the fact that 
goods of the appellant have been repre- 
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sented and sold as goods of the respond- 
ents, Shri Mulgaonkar relies on AIR 
1965 SC 980 and AIR 1940 Mad 145, In 
the first of this case it was held:—- 


“An action for passing off is a 
Common Law remedy being in subst- 
ance an action for deceit, that is, a pas- 
sing off by a person of his own goods as 
those of another. But that is not the 
gist of an action for infringement. The 
action for infringement is a statutory 
remedy conferred on the registered pro- 
prietor of a registered trade mark for 
the vindication of “the exclusive right 
to the use of the trade mark in relation 
to those goods”. The use by the de- 
fendant of the trade mark of the plain- 
tiff is not essential in an action for pas- 
sing off. but is the sine qua non in the 
case of an action for infringement. No 
doubt, where the evidence in respect of 
passing off consists merely of the colo~ 
urable use of a registered trade mark, 
the essential features of both the actions 
might coincide in the sense that what 
would be a colourable imitation of a 
trade mark in a passing off action would 
also be such in an action for infringe- 
ment of the same trade mark. But there 
fhe correspondence between the two 
ceases. In an action for infringement, 
the plaintiff must. no doubt, make out 
that the use of the defendant’s mark is 
likely to deceive, but where the simila« 
rity between the plaintiffs and the de- 
fendant’s mark is so close either visuals 
ly. phonetically or otherwise and the 
Court reaches the conclusion that there 
fs an imitation, no further evidence is 
required to establish that the plaintiffs 
rights are violated. Expressed in an- 
other way. if the essential features of 
the trade mark of the plaintiff have been 
adopted by the defendant, the fact that 
the get up, packing and other writing or 
marks on the goods or on the packets in 
which he offers his goods for sale show 
marked differences, or indicate clearly a 
trade origin different from that of the 
registered proprietor of the mark would 
be immaterial; whereas in the case of 
passing off. the defendant may escape 
liability if he can show that the added 
matter is sufficient to distinguish his 
goods from those of the plaintiff.” 


The ratio of both of these decisions relied 
upon by Shri Mulgaokar is that in a 
passing off action deceit is the main 


factor. 


6. It is further pointed out by 
Shri Mulgaokar that the alleged passing 
off is being done since 1969 and the suit 
was brought only in March 1972. 


7. As far as the balance of con» 
venience is concerned Shri Mulgaokar 
points out that the reputation of the ap- 
pellant will also suffer if temporary in- 
function is granted, 


Jairam v. J. A, Figueredo ~ 


A.I R. 
8. I agree with the contention 
raised by Shri Mulgaokar and find that 


there is no reason for granting a tem- 
porary injunction pending the decision of 


the suit. 
ORDER 
The Appeal is allowed. The order 
of the District Judge dated 5-7-1972 is 
Set aside. The cost of the appeal shall 
await the outcome of the suit. 
Appeal allowed, 
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Jairam Ramchandra Sirsat. Appli- 
cant v, J. A. Figueredo and others, Res 
pondents. 

Special ove Appln. No. 101 of 1972, 
D/- 9-1-1973 


Index Note: (A) Goa, Daman and 
Diu Municipalities Act (7 of 1969), Sec- 
tion 298 — Order appointing Adminis- 
trator based on no reasons or on bad 
reasons is illegal — (X-Ref:— Natural 
Justice — Opportunity to be heard). 


Brief Note: (A) The reasons given 
fn an order appointing an Administrator 
that (i) the Municipal Council has re- 
moved the President whose suit for dec= 
laration is pending, (ii) that some Coun- 
cillors have communicated their non= 
confidence in the Vice-President acting 
as President and expressed their desire 
to remove him, (iii) that in the absence 
of President no meeting to remove him 
can be conveyed and (iv) it is inconveni= 
ent to call a meeting to elect new Pre» 
sident and {v} that in a meeting to sanc- 
tion prosecution of certain Councillors 
for alleged breach of provisions of the 
Act. majority of Councillors opposed the 
motion and delayed the prosecution are 
all bad, or at any rate are no reasons, 
on which the Government can. form an 
opinion that a “situation has arisen” in 
which the eemitictration of the Muni- 
cipal Council cannot be carried out in 
accordance with law. 

(Paras 25, 26. 27. 28. 29 30) 


Further the failure of the Govern- 
ment to give an opportunity to the Coun= 
eillors to be heard before passing the 
order has violated the principles of natu- 
ral justice. Case law discussed. 

(Para 30) 

Cases Referred : Chronological Paras 
AIR 1972 SC 896 = (1973) 1 SCT 
1, Daud Ahmad v, District Magis- 


_ trate ; 21 
AIR 1970 SC 150 = (1970) 1 SCR 
457, A. K, Krai v. Union of 
India 22 
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AIR 1967 SC 295 (1966) Supp 
SCR 311. Bairum Chemicals Ltd. 
v. Company Law Board 

AIR 1966 SC 81 = (1965) 3 SCR 
536, Dwarka Nath v. I. T. Officer 

AIR 1966 Assam & Naga 120, 
Gauhati Municipal Board v. State 

AIR 1962 SC 1110 = (1963) 2 SCJ 
509. Board of High School v. 
Ghanshyam Das Gupta 

AIR 1959 SC 107 = 1959 SCR 1440, 
Radheshyam Khare v. State of 
Madhya Pradesh 11, 12, 13. 

14. 15, 19. 20 

AIR 1959 SC 308 (1959) Supp 
(1) SCR 319, G. Nageshwara Rao 
v. Andhra Pradesh S. R. T. Corpn. 

(1952) 2 QB 413 = 1952-1 All ER 
480, R. v. Manchester Legal Aid 
Committee 

AIR 1950 SC 222 = 1950 SCR 621, 
Province of Bombay v. Khushal- 
das S. Advani 9. 10 

Gopal Apa. Kamat, for Applicant; 
Joachim Dias, Govt. Pleader, for Res- 
pondents, 

ORDER :— This is a special civil ap- 
plication filed by Jairam Ramchandra 
Sirsat, a member of the Mapuca Munici- 
pal Council praying for a writ of certio- 
rari and mandamus to quash the order 
of the Government dated 9-11-1972 and 
to prohibit the respondent No. 3. the 
Municipal Administrator appointed under 
that order, from functioning as such. 

2. This is one of the eight pro- 
ceedings filed up to now in connection 
with the Mapuca Municipal Council. It 
is therefore necessary to narrate briefly 
the facts that preceded this writ peti- 
tion. 

3. On 29-8-1972. 7 out of the 13 
members of the Mapusa Municipal Coun- 
cil by a majority resolution resolved that 
a requisition should be made to the 
Director of the Municipal Administration 
(hereinafter called the Director) to con- 
vene a meeting of the Municipal Council 
to pass a vote of no-canfidence against 
the then President of the Council, Shri 
B. M. Karekar. The Director issued a 
notice convening the meeting of the 
Council, Shri Karekar and some other 
Councillors filed in this Court a writ 
petition to restrain the Director from 
convening the meeting on the sround 
that the requisition was not made in ac- 
cordance with law. As on 12-9-72 the said 
7 Councillors had made another requisi- 
tion, Shri Karekar and the other Coun- 
cillors withdrew the first petition and 
filed a fresh petition to restrain the Direc- 
tor from convening the meeting pursuant 
to the fresh requisition. As the second 
writ petition was filed very late and 
would be infructuous. that petition was 
also withdrawn. The meeting was con- 
vened and a resolution was passed oust- 
ing Shri Karekar-from the Presidentship 
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of the Council. Shri Karekar and some 
other Councillors filed a suit before the 
District and Sessions Court against the 
said 7 Councillors, the Director, the Gov- 
ernment and so on, to obtain a declara- 
tion that the resolution removing Shri 
Karekar from the Presidentship of the 
Council was null and void. In the said 
suit an application was made by the 
plaintiffs for interim injunction. That 
application was granted by the District 
Court but was later on vacated by this 
Court by the order dated 10-10-1972, in 
a Revision Application filed for that pur- 
pose. Shri Karekar stopped functioning 
as the President of the Council, and the 
functions of the President were being 
discharged by Shri Dhuri, the Vice-Presi- 
dent, The said 7 Councillors again re- 
quisitioned a meeting of the Council for 
removal of the Vice-President from the 
office. Technical difficulties were raised 
as to the authority who should convene 
such a meeting. The petitioner and 6 
other Councillors therefore filed on 4-10- 
1972 a petition in this Court for obtain- 
ing a writ directing the Director to con- 
vene a special meeting for that purpose 
without delay. On 6-11-1972 the peti- 
tioner filed another petition for obtain- 
ing a writ of mandamus directing the 
Collector of Goa to convene forthwith the 
special meeting of the Council for the 
election of a new President under Sec- 
tion 52 (a). of the Goa. Daman and Diu 
Municipalities Act, 1968 (hereinafter call- 
ed the Act). Whilst these two petitions 
were pending. Government, by the im- 
bugned order appointed the Mamlatdar of 
Bardez as the Municipal Administrator 
under Section 298 of the Act. 


4. It is contended by Shri Gopal 
Apa Kamat. Learned Advocate for the 
Applicant. that the order is bad for the 
following reasons:— 


(1) The order under Section 298 of 
the Act is quasi-judicial in nature because 
an opinion must be formed by the Gov- 
ernment. on well founded reasons, before 
the order is passed and the reasons on 
which the order is based, must be specifi- 


ed. The order being quasi-judicial, the 
failure of the respondent to give to the 
petitioners an opportunity to be heard.. 


before the order was passed vitiates the 
order. 


(2) The reasons stated in the order 
are utterly insufficient to enable the Gov- 
emment to form an opinion that a situa- 
tion had arisen in which the Administra- 
tion of the Council could not be carried 
out in accordance with the provisions of 
the Act. as contemplated by clause (d) 
sub-section (1) of Section 298 of the Act. 
The reasons adduced did not permit the 
Government to reach such conclusion. 
The 5th and 6th recitals of the order state 
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facts that are factually incorrect and the opinion of the Government”. occur 
legally erroneous. in anv provision of law. such provision 
(3) The respondent acted mala fide always confers administrative powers 
in passing the order in question. even though the reasons for the order 
5. The 3rd ground was not seri- passed in exercise of those powers are 


ously pressed by the petitioners and I 
need not therefore consider it. 

6. To decide the first question 
raised by the petitioners, it is necessary 
to examine the nature of the powers con- 
ferred by Section 298 of the Act which 
reads as follows: 

(1) If in the opinion of the Govern- 
ment.— : 

(a) a Council is not competent to per- 
form duties imposed upon it by or under 
this Act or anv other law for the time 

eing in force, or 

(b) Persistently makes default in the 
performance of such duties, or in com- 
plying with the lawful directions and 
orders issued by the Collector. the Direc- 
tor, the Government or anv other autho- 
rity empowered under anv law for the 
time being in force to issue such direction 
of orders to a Council, or 

(c) exceeds or abuses its powers, or 

(d) a situation has arisen in which 
the administration of the Council cannot 
be carried out in accordance with the pro- 
visions of this Act, or 

(e) the financial position and the cre- 
dit of the Council is seriouslv threatened, 
the Government may. by an order pub- 
lished in the Official Gazette, appoint a 
Government officer as the Municipal Ad- 
ministrator of the Council for a period 
not exceeding three vears. The order 
shall state the reasons for making the 
order. 

(2) If the term of office of a Munici- 
pal Administrator so appointed is less 
than three vears. the Government mav 
extend it from time to time. subiect to the 
limitation of the total period of three 
years,” 

7. The phrases in this Section 
which call for our attention are: “If. in 
the opinion of the Government” and “The 
order shall state the reasons for making 
the order”. 

8. The main argument of Shri 
Dias is that the words, “if in the opinion 
of the Government” occurring in section 
indicate that the powers given to the Gov- 
ernment under that section are purely ad- 
ministrative and that the opinion that has 
to be formed before the powers given by 
the section could be exercised is subiec- 
tive and not obiective. He contends that 
the fact that the order shall state the re- 
asons for making the order does not affect 
the administrative nature of the powers 
conferred by Section 298 upon the Gov- 
ernment. He relies on a series of deci- 
sions which according to him clearly go 
to shaw that whenever the words. “if in 


required ta be stated in the order. He 
argues that unless there is a specific pro- 
vision requiring a show cause notice to 
be given, no such notice be given in such 
cases. 


9. In Province of Bombay v. 
Khushaldas S. Advani. AIR 1950 SC 222, 
an order was passed under Section 3 of 
the Bombay Land Reauisition Ordinance, 
1947 (hereinafter called the Ordinance), 
which reads as follows:— ; 


“If in the opinion of the Provincial 

Government it is necessary or expedient 
to do so. the Provincial Government may 
by order in writing requisition anv land 
for any public purpose.” 
It was held:— “when the executive au- 
thority has to form an opinion about an 
objective matter as a preliminary step to 
the exercise ef a certain power conferred 
On it, the determination of the obiective 
fact and the exercise of the power based 
thereon are alike matters of an adminis- 
trative character and are not amenable to 
the writ of certiorari, When the law 
under which the authority is making a 
decision, itsef requires a judicial approach. 
decision will be quasi-judicial. Prescribed 
forms of procedure are not necessary to 
make an inquiry iudicial. provided in com- 
ing to the decision the well recognized 
principles of approach are required to be 
followed. Therefore, wherever anv body 
of persons having legal authority to deter- 
mine questions affecting rights of subjects 
and having the duty to act judicially. act 
in excess of their legal authority a writ 
of certiorari may issue. The decision of 
the Government about a publie purpose is 
a fact which it has to ascertain or decide, 
and thereafter the order of requisition has 
to follow. The decision of the Provincial 
Government as to the public purpose con- 
tains no judicial element in it. The words 
of Section 3 read with the proviso. and the 
words of Section 4 taken along with the 
scheme of the whole Ordinance, do not 
import into the decision of the public 
purpose the iudicial element required to 
make the decision judicial or quasi-iudi- 
cial. The decision of the Provincial Gov- 
ernment about public purpose is there- 
fore. an administrative act, and there is 
no scope for an aptlication for a writ of 
certiorari.” 


10. The provisions of Section 3 of 
the Ordinance are substantially different 
from the provisions of Section 298 of our 
“Act” inasmuch as in Section 3. opinion 
must be formed as to whether it is “neces- 
sary” or as to whether it is “expedient”, 
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to requisition premises. Besides. the neces- 
sity or expediency must be for anv public 
purpose. As has been decided bv the 
majority of the Judges in Advani’s case. 
AIR 1950 SC 522 the decision of the Gov- 
ernment as to the public purpose contains 
no judicial element in it. The test to as- 
certain whether it would be “expedient” 
to requisition land for “public purpose” 
would have to be subiective. The Learn- 
ed Judges who were in maiority have them- 
selves considered also the words of Sec- 
tion 4 and the scheme of the whole Ordi- 
nance and after doing so came to the con- 
clusion that such words and the scheme do 
not import into the decision of the public 
purpose the judicial element reauired to 
make the decision quasi-judicial. It is 
evident that the Learned Judges whilst 
considering the nature of the powers con- 
ferred by Section 3 examined the entire 
scheme of the Ordinance and particularily 
its Section 4. It cannot, therefore. be 
said that when the words “in the opinion 
of the Government” occur in a particular 
provision of law, the provision alwavs 
confers administrative powers. The ques- 
tion as to whether the power is administ- 
rative or quasi-iudicial, has to be decided 
from the relevant provisions of the Act 
and its scheme. 


11. In Radheshyam Khare v. The 
State of Madhya Pradesh, (AIR 1959, SC 
107) a Notification was issued whereby 
the State Government in exercise of the 
powers conferred on it by Sec. 53-A of 
the C. P. and Berar Municipalities Act 
(hereinafter called “the C. P. & Berar Act”) 
appointed one Jain as the Executive Offi- 
cer of the Municipal Committee on the 
ground that the Municipal Committee had 
proved its incompetence to perform the 
duties imposed on it by or under the said 
Act. The reasons for appointment were 
given in extenso in the said order. The 
two sections of the C. P. & Berar Act which 
were material to the inquiry in that case. 
were 53-A and 57. The relevant portions 
of these two sections of that Act. namely 
53A and 57, are quoted below:— 

“Section 53-A (1):— If a committee is 
not competent to perform the duties im- 
posed on it or undertaken bv it by or 
under this Act or any other enactment 
for the time being in force and the State 
Government considers that a general im- 
provement in the administration of the 


municipality is likely to be secured bv the - 


appointment of a servant of the Govern- 
ment as the executive officer of the- Com- 
mittee, the State Government may. by an 
order stating the reasons therefor pub- 
lished in the Gazette. appoint such ser- 
vant as the executive officer of the com- 
mittee for such period not exceeding 
eighteen months as mav be specified in 
such order. 
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(2) Any executive officer 
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appointed 


‘under sub-section (1) shall be deemed to 


be an officer lent to the committee bv 
Government under sub-section (3) of Sec- 
tion 25. 

(3) When under sub-section (1) an 
executive officer is appointed for anv com- 
mittee, the State Government shall 
determine from time to time which powers. 
duties and functions of the committee. 
president, vice-president or secretary 
under this Act or anv rule or bye-law 
made thereunder shall be exercised and 
performed by such officer. in addition to, 
or to the exclusion of. their exercise and 
performance by the said committee, pre- 
sident. vice-president or secretary. 

(4) The Secretary of the committee 
shall-be subordinate to the executive offi- 
cer. 

{5) The executive officer shall have 
the right to attend all meetings of the com- 
mittee and anv ioint committee and to 
take part in the discussion so as to make 
an explanation in regard to the subiect 
under discussion, but shall not move. 
second, or vote on any resolution or other 
motion”. 

“Section 57:— (1) If a committee is 
not competent to perform. or persistently 
makes default in the performance of. the 
duties imposed on it or undertaken bv it 
under this Act or any other enactment 
for the time being in force. or exceeds or 
abuses its powers to a grave extent, the 
State Government mav. bv an order stat- 
ing the reasons therefor published in the 
Official Gazette. dissolve such committee 
ee may order a fresh election to take 
place. 


(5) No order under sub-section (1) or 
sub-section (2) shall be passed until re- 
asonable opportunity has been given to 
the committee to furnish an explanation.” 
The Notification was successfully chal- 
lenged in the High Court and the Supreme 
Court dismissed the anneal filed against 
the Order of the High Court. One of the 
arguments advanced against the Notifica- 
tion was that the grounds set forth in the 
impugned Notification clearly indicate 
that in substance and in reality the Noti- 
fication has been issued rather under S. 57 
than under Section 53-A ofthe C.P. and 
Bérar Act and that the reasonable oppor- 
tunity required to be given under sub- 
section (5) of Section 57 had not been 
given, That argument. was rejected and 
the Court held that the Notification was 
issued under Section 53-A and that the 
issuance of the Notification was an ad- 
ministrative act solely within the discre- 
tion of the Government and not onen to 
judicial review. 

12. It is contended bv Shri Dias 
that under Sec. 53-A of the C. P. and Berar 
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Act just as in Section 298 of “the Act’. 
the requirements are that the State Gov- 
ernment should consider that a general 
improvement in the administration is 
likely to be secured by the appointment 
of a servant of the Government as the 
Executive Officer of the Committee and 
that the order should state the reasons 
therefor and that the Court held that 
the opinion to be formed regarding the 
possibility of improving the administra- 
tion by appointing a Government Officer 
was an opinion to be formed subiectively 
and thatthe fact that the reasons had to be 
stated for passing the order does not make 
the order a quasi-judicial order. A closer 
scrutiny of the facts in Khare’s case AIR 
1959 SC 107 enables us to draw a clear 
distinction between that case and the case 
before us. In the first place the 
question as to whether improvement 
in the Administration of the Municipality 
is likely to be secured can be ascertained 
only by a subiective scrutiny of the facts 
before the authority concerned. In the 
case before us the auestion. to be decided 
was not whether the Council was incom- 
petent to perform its functions or whether 
an improvement of the Municipal Admi- 
nistration could be secured bv the appoint- 
ment of an executive officer but whether 
a Municipal Administrator, and not an 
executive officer, should be appointed be- 
cause a situation has arisen in which the 
administration of the Council could not 
be carried in accordance with the provi- 
sions of the Act. In Khare’s case the aues- 
tion was not that a situation had arisen 
which rendered the administration of the 
Council impossible. but that the Committee 
was not competent to perform its duties. 


13. It is true that the majority of 
the Judges who delivered the judgment in 
Khare’s case AIR 1959 SC 107 were of the 
opinion that the mere fact that reasons 
have to be given for passing the order 
does not change the ‘nature of the order 
and does not convert the order from an 
administrative one into a quasi judicial 
one. It cannot however be gainsaid. that 
the fact that reasons have to be given is 
a factor that can be considered whilst de- 
ciding whether the order is quasi-judicial 
in nature. In each caSe the provisions of 
law which are involved. the words used 
in the relevant sections and the scheme of 
the Act must be considered before the 
Court arrives at a decision whether the 
orders passed under those provisions is 
justiciable or not, - . 


14. The argument of the peti- 
tioners is that the principles of natural 
justice were violated as no show cause 
notice was given to the petitioners and 
the reply is that no such notice is reauired 
to be given under Section 298 of the Act. 
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_provisions of Sec. 


A. I. R. 


Under Sec. 53-A of C. P. and Berar Act also 
no notice is required to be given. but in 
Khare’s case AIR 1959 SC 107 the Presi- 
dent of the Municipal Council was re- 
quested to submit explanations in detail 
and acting in his official capacity. he gave 
such detailed explanations. 

15. The provisions of Section 298 
of “the Act” correspond not solely to the 
53A of the C. P. and 
Berar Act. but to a part of the provisions 
of that section as well as to a part of the 
provisions of Section 57 of that Act. Sec« 
tion 53A of the C.P. and Berar Act covers 
only cases where the Committee is not 
competent to perform its duties and 
general improvement in the administra- 
tion becomes necessary. Whereas Section 
298 of the Act after covering such cases 
under its clause (a) of sub-section (1) pro- 
ceeds to provide for 4 other cases in 
which an Administrator and not an execu- 
tive officer may be appointed. These 4 
cases are:— 


(b) Persistently makes default in the 
performance of such duties. or in com- 
plying with the lawful directions and 
orders issued by the Collector, the Direc- 
tor, the Government or anv other autho- 
rity empowered under anv law , for the 
time being in force to issue such direction. 
or orders to a Council. 


(c) exceeds or abuses its powers 

(d) a situation has arisen in which the 
administration of the Council cannot be 
carried out in accordance with the pro~ 
visions of this Act. 

(e) the financial position and the 
ont of the Council is seriously threaten~ 
ed. 

Cases falling under clauses (b). (c) and (d) 
of sub-section {1) of Section 298 of the Act 
are covered by Section 57 (1) and not 
by Sec. 538A of the C. P. and Berar Act, 
The utmost that can be said in favour of 
the respondents’ case is that only clause 
(a) of sub-section (1) of Section 298 of 
“the Act” corresponds ta Section 53-A of 
the C. P. & Berar Act, which is the oniy 
provision considered in Khare's case. AIR 
1959 SC 107. The persistently making 
of default ete. spoken of by clause (b). the 
exceeding or abusing of power etc. spoken 
of by clause (c) and the arising of a situa- 
tion in which the administration of the 
Council cannot be carried out in accord- 


-ance with law spoken of bv clause (dì) of 


sub-section (1) of Section 298 are clearlv 
covered by Sec. 57 (1) of the C. P. and 
Berar Act. The order challenged in this 
netition is purported to have been passed 
under clause fd). 

16. Under Sec. 53A of the C. P. & 
Berar Act. any executive officer appoint- 
ed under sub-section {1} shall be deemed 
to be an officer lent to the Committee bv 
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the Government: if such Officer is 
pointed to any Committee. his powers, 
duties and functions vis a vis the Com- 
mittee, President, Vice-President or 
Secretary have to be determined bv the 
Government: the Municipality. its Pre- 
sident. Vice-President and Secretarv 
continue to function and the ex- 
ecutive officer can attend the meet- 
ing of the Committee or any joint 
Committee or sub-committee, but shall not 
move, second or vote on any resolution 
or other motion. Under Section 299 of our 
Act when an Administrator is appointed 
under Section 298, during his term of 
office, all the powers and functions vest- 
ing in nr exercisable bv the Council. the 
President. the Vice-President the various 
Committees, the Councillors and the 
Chief Officer under the Act or anv other 
law for the time being in force, shall vest 
in and be exercisable by the Municipal 
Administrator. to the exclusion of their 
exercise and performance by the Council, 
the President, the Vice-President, the 
various Committees, the Councillors and 
the Chief Officer. Further, during the term 
of office of the Municipal Administrator. 
the President shall nat be entitled to his 
honorarium or sumptuary allowance and 
the Councillors to any meeting allowance. 


17. The comparative analvsis of 
Section 298 of “the Act” on one side and 
Sec, 57 (1) of the C. P. and Berar Act on 
the other, clearly show that there is for 
all practical purposes a supersession of 
the Municipal Council similar to the 
supersession spoken of by Section 57 (2) 
of the C. P. and Berar Act when an Ad- 
ministrator is appointed. 


18. No special provision is made 
in Section 298 of the Act requiring the 
Government to sive a reasonable opportu- 
nity to the Council to furnish an explana- 
tion as wasdonein Sec. 57 of C. P. and 
Berar Act. But it is well settled law that 
such requirement need not expressly exist 
in the statute concerned. In Board of High 
School v. Ghanshyam Das Gupta. AIR 
1962 SC 1110 the learned Judges quoted 
with approval the following observations 
of Parker, J. in (1952) 2 QB 413: “The 
statute is not likely to provide in so many 
words that the authority passing the order 
is required to act judiciallv:.that can only 
be inferred from the express provisions 
of the statute in the first instance ‘in 
each case and no one circumstance alone 
will-be determinative of the auestion 
whether the authority set up by the sta- 
tute has the dutv to act judicially or not. 
The inference whether the authoritv 
acting under a statute where it is silent 
has the duty to act judicially will depend 
on the express provisions of the statute 
read along with the nature of the rights 


ap- 
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affected. the -manner of the disposal pro- 
vided. the obiective criterion if any to 
be adopted, the effect of the decision on 
the person affected and other in- 
dicia afforded by the statute. A 
duty to aci judicially may arise in widely 
different circumstances which it will- be 


. impossible and indeed inadvisable to at- 


tempt to define exhaustively.” And 
Subba Rao J. as he then was. speaking 
for the Supreme Court in Dwarka Nath 
v, I. T. Officer, ATR 1966 SC 81 obser- 
ved, “Briefly stated the law on the sub- 
ject is: A statute may enjoin on an ad- 
ministrative authority to act administra- 
tively or judicially, If it expressly im- 
poses a duty on the administrative body 
to act judicially, it is clearly a case of a 
judicial act. But the Act may not expressly 
confer a duty to act judicially but 
this duty may be inferred from the pro- 
visions of the statute. It may be gathered 
from the cumulative effect of the nature 
of the rights affected the manner of the 
disposal provided, the obiective criterion 
to be adopted, the phraseology used. the 
nature of the power conferred, of the 
duty imposed on the authority and other 
indicia afforded bv the statute. A duty 
to act judicially may arise in widely dif- 
ferent circumstances and a hard and fast 
rule or an inflexible rule of guidance. is 
hehe Possible nor advisable to be laid 
own.” 


19. The decision in Khare’s case 
AIR 1959 SC 107 was partly based on the 
fact that the legal existence of the Muni- 
cipal Committee and the status of its mem- 
bers, President. Vice-President or Secre- 
tary had not been impaired at all and that 
in the light of the law the Municipal Com- 
mittee continued to exist along with it 
the members of the. Committee. the Pre- 
sident, Vice-President and the Secretarv 
continued to hold their respective offices: 
In the instant case however. the position 
is totally different. as we have already 
seen from the provisions of Section 299 of 
“the Act.” 


20, In Khare’s case AIR 1959 SC 
107 the learned Judges repelled the argu- 
ment that the order impugned in that case 
is quasi-judicial as it affected the rights 
of the Municipal Committee. which rights 
according to them. were not affected. In 
the case before me it cannot be said that 
the effect of the order is so restricted in 
its effect as the order in Khare’s case is. 


21. Shri Dias also relies on 
Gauhati Municipal Board v. State of Assam, 
AIR 1966 Assam & Nagaland 120. In that 
case the impugned order was passed under 
Section 298 of the Assam Municipal Act 
which reads. “If in the opinion- of the 
State Government. the Board is not com- 
petent to perform or persistently make 
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imposed on them by or under this Act or 
otherwise by law. of exceed or abuse their 
powers, the. State Government after giv- 
ine the Municipal Board an opportunity 
for submitting an explanation in regard 
to the matter may, bv notification. stating 
the reasons for so doing, declare such 
Board to be incompetent, or in default, or 
to have exceeded or abused their powers. 
as the case may be, and supersede them 
fer a neried not exceeding one year at a 
time or dissolve the Board and order a 
fresh election as soon as possible.” That 
case does not appear to have much bearing 
on the present one, because. for obvious 
resaons, Section 298 of the Assam Muni- 
elpal Act clearlv provides for giving to the 
Municipal Board an opportunity for sub- 
mitting an explanation. The argument of 
Shri Dias is that in spite of a clear re- 
quirement contained in Section 298 of the 
Assam Act, the Supreme Court abstained 
from deciding whether the provisions of 
Section 298 of the Assam Act were quasi- 
judicial or administrative and that this 
shows that even the powers under Sec- 
tion 298 of the Assam Act could be con- 
sidered as administrative notwithstanding 
the provisions therein contained to vive 
an opportunity to the Municipality of be- 
ing heard. I do not see how the absten- 
tion of the Supreme Court to pronounce 
on such point is relevant. In the Assam 
case a show cause notice was given and 
the High Court quashed the order by a 
writ under Article 226 of the Constitution. 
The Supreme Court. held in appeal that 
there was no violation of natural justice 
in view of the full compliance with that 
section and the absence of a request for 
personal hearing on the part of the Muni- 
cipal Council. The decision of the Sup- 
reme Court postulates no new principle. 


It reaffirms the old principle that~ the 
guestion whether the proceedings are 
quasi-judicial or Administrative is not 


of great importance, but what is important 
is that the principle of natural justice must 
be followed and that such principle must 
be followed even in Administrative pro- 
ceedings. Daud Ahmad (AIR 1972. SC 896) 
is an authority on this point. There the 
Court was concerned with an order under 
Section 3 of the U. P. (Temporary) Ac- 
commodation Reauisition Act, 1947. The 
section did not contain an express provi- 
sion for notice and hearing before making 
the reauisitionine order. Daud Ahmad was 
occupying a certain accommodation of 
which he was the owner. The accommo- 
dation was requisitioned bv the District 
Magistrate- without notice and hearing. 
The Supreme Court auashed the order of 
requisition for want of notice and hearing. 
A. N. Ray J, who delivered the iudgment 
said:— ` 
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“The principle of natural justice has 
been applicable to administrative enaui- 
ries or quasi-judicial enquiries. It is the 
nature of the power and _ circumstances 
and conditions under which it is exercised 
that will oceasion the invocation of the 
principle of natural justice. Deprivation 
of property affects rights of a person. If 
under the Reauisition Act the petitioner 
was to be deprived of the occupation of 
the premises the District Magistrate had 
to hold an enquiry in order to arrive at an 
opinion that there existed alternative ac- 
commodation for the petitioner or the 
District Magistrate was to provide alter- 
native accommodation.” 


22. Gullapalli Nageswara Rao v. 
Andhra Pradesh State Road Transport 
Corpn., AIR 1959 SC 308. relied upon by 
the Respondents. has very little bearing on 
the present case because what was held in 
it is that if there is a lis, ordinarily there 
will be a duty on the part of the autho- 
rity to act, judicially. There is, however. 
No warranty to hold that the converse is 
also true, i. e., that if there is no lis there 
is ordinarily no such duty cast on the au- 
thority concerned. At any rate the princi- 
ple that when there is a lis there is a dutv 
to act judicially. in no wav runs counter 
to the principle that whether or not an 
Administrative Tribunal has a duty to 
act judicjally should be gathered from the 
provision of the particular statute and the 
rules made thereunder. No hard and fast 
rule can be laid down. Each statute must 
therefore be examined separately to find 
out whether the duty to act judicially 
exists. We must also take into considera- 
tion the progress that has been made in 
the field of adiudsing whether an oppor- 
tunity should be given to the party affect- 
ed by an order. The latest trend is hish- 
lighted by Hegde J. in Kraipak’s case. AIR 
oe SC 150. The learned Judge observ- 
ed:— 


“The dividing line between an admi- 
nistrative power and a quasi-judicial 
power is quite thin and is being gradually 
obliterated. For determining whether a 
power is an administrative power or a 
quasi-judicial power one has to look to the 
nature of the power conferred, the person 
or persons on whom it is conferred, the 
framework of the law conferring that 
power, the consequences ensuing from the 
exercise of that power and the manner in 
which -that power is expected to be exer- 
cised. In a welfare State like India which 
is regulated and controlled bv the rule of 
law it is inevitable that the iurisdiction of 
the administrative bodies is increasing at 
a rapid rate. The concent of rule of law 
would lose its vitalitv if the instrumenta- 
lities of the State are not charged with 
the duty of discharging their functions in . 
a fair and iust manner. The reauirement 
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of acting judicially in essence is nothing 
but a requirement to act justly and fair- 
ly and not arbitrarily or capriciouslv. The 
procedures which are considered inherent 
in the exercise of a judicial power are 
merly those which facilitate if not ensure 
a just and fair decision. In recent vears 
the concept of auasi-iudicial power has 
been undergoing a radical change. What 
was considered as an administrative 
power some years back is now being con- 
sidered as quasi-judicial power.” 


23. In support of his argument 
that the words “in the opinion” occurring 
in Section 298 of the Act, give the Gov- 
ernment unfettered discretionary powers. 
the exercise of which is not justiciable. 
Shri Dias relies on Barium Chemicals 
Ltd. v. Company Law Board. AIR 1967 
SC 295 wherein it was held that the words 
“reason to believe” or “in the opinion of” 
do not always lead to the construction 
that the process of entertaining “reason 
to believe” or “the opinion” is an alto- 
gether subjective process not lending it- 
self even ta a limited scrutinv by the 
Court, that such “a reason to believe” or 
“opinion” was not formed on relevant 
facts or within the limits or within the 
restraints of the statute as an alternative 
safeguard to rules of natural justice 
where the function is administrative. The 
argument of Shri Dias appears to be that 
in view of the opinion expressed in Barium 
Chemicals that the words “in the opinion” 
do not always lead to the construction 
that the process of entertaining the opin- 
ion is altogether subjective, it follows 
that the process is mainly subiective and 
that the words “in the opinion” must 
ordinarily lead to the conclusion that the 
process is subjective. From the princi- 
ples enunciated by the Supreme Court in 
Barium Chemicals. it follows that there 
are cases in which even if the words “in 
the opinion” occur in the section empower- 
ing the Government to pass an order. ap- 
pointing an executive officer, the process 

-of entertaining “reason to believe” mav 
be in some cases somewhat iudicial and 
that the process may lend itself to a limit- 
ed scrutiny by the Court to find out whe- 
ther “the reason to believe’ was or was 
not formed on relevant facts or within the 
limits and restraints of the statute aS an 
alternative safeguard to rules of natural 
justice where the function is administra- 
tive. The: principle laid down in Barium 
Chemicals is that the Court is entitled to 
hold a limited scrutiny to the extent to 
which it is necessary to ascertain that the 
reason to believe was formed on relevant 
facts and within the limits and restraints 
of the statute as an alternative safeguard 
to the rules of natural justice where the 
function is administrative. Such scrutiny 
can, therefore. be carried out by me and 
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will be carried out whilst examining the 
Point raised by the vetitioner that in the 
present case the reason to believe was not 
formed on relevant facts or within the 
limits and restraints of the Act. 


24. I shall now pass on to the 
second point for my determination, name- 
ly. whether: 

“The reasons stated in the order are 
utterly insufficient to enable the Govern- 
ment to form an opinion that a situation 
had arisen in which the Administration of 
the Council could not be carried in accord- 
ance with the provisions of the Act. as 
contemplated by clause (d) sub-section (1) 
of Section 298 of the Act. The reasons 
adduced did not permit the Government 
to reach such conclusion. The 5th and 6th 
recitals of the order state facts that are 
factually incorrect and legally erroneous.” 
I shall reproduce here the order because 
it contains all the said reasons in detail.’ 

“Order No. 3-56-72-LSG. Whereas 
by a Special Meeting held on 15-9-1972 
the Mapusa Municipal Council removed 
its President Shri Baburao M. Karekar. 

„ And whereas Shri B. M. Karekar has 
filed a suit in the Court of District Judge 
for a declaration that the meeting of the 
Council held on 15-9-1972 and the Resolu- 
tion removing him passed at the said 
meeting are void and of no effect and are 
not binding and that he continues to he 
the President of the Mapusa Municipal 
Council; 

And whereas the said suit is pending 
hearing and final disposal before the Dis- 
trict Court: 

__ And whereas seven Municipal Coun- 
cillors have communicated their no con- 
fidence in the Vice-President who is pre- 
sently carrving out the duties and func- 
tions of the President and have expressed 
their desire that the Vice-President should 
also be for that reason removed from the 
said office: 

And whereas in the absence of the 
President no such meeting to remove the 


_ Vice-President can be convened and held, 


it is Inconvenient to call a meeting for the 
election of a new President: 

And whereas it is reported by the 
Vice-President that when a meeting was 
called of the Council to sanction prosecu~ 
tion of 7 Councillors who have violated 
the provisions of the Goa, Daman and Diu 
Municipalities Act. 1968. a majority of the 
Councillors opposed the said motion and 
delayed the- prosecution: 

And whereas for reasons set out above 
the Government is of the opinion that a 
situation has arisen in which the admini- 
stration of the Mapusa Municipal Coun- 
cil cannot be carried out in accordance 
with the provisions of the Goa. Daman 
and Diy Municipalities Act. 1968 (No. 7 
of 1969): 
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Wow therefore. in exercise of the 
powers conferred under sub-section (1) of 
Section 298, of the Goa. Daman and Diu 
Municipalities Act. 1968 (7 nf 1969) the 


Government of Goa. Daman and Diu does- 


hereby appoint Shri S. G. Lawanis. 
Mamlatdar, Bardez. as Municipal Admi- 
nistrator of the Mapusa Municipal Coun- 
cil for a period of one vear with imme- 
diate effect. 


By order and in the name of the 
Tomonni Governor of Goa. Daman and 
1. 


F. A. Figueiredo. Under Secretary 
(Revenue). 
Panaji. 9th November. 1972.” 


25. The first reason is that the 
Mapusa Muniripal Council by a Special 
Meeting removed its President. Shri 
Baburao M. Karekar, the second is that 
Shri Karekar filed a suit for a declara- 
tion that the Resolution removing him 
was bad and the third is that the suit is 
pending hearing. It passes my imagination 
how. anv of those three reasons or all of 
them combined. could lead the Govern- 
ment to form an opinion that a situation 
had arisen in which the administration of 
the Council could not be carried out ac- 





cording to law. It seems to me that the .- 


fact that the reasons are bad or rather 
that the reasons are no reasons at all. re- 
quires no further comment. — 

26. The 4th reason is that seven 
Municipal Councillors have communicated 
their no-confidence in the Vice-President 
who was acting as the President and ex- 
pressed their desire that he also should 
be removed. The power to express no con- 
fidence in the Vice-President and to re- 
move him from the office, is expressly 
given to the Council by law. To sav 
that the Municipal Administration could 
not be carried out in accordance with law 
just because the Council exercised or 
expressed their desire to exercise 
power given to them under the law is a 
{contradiction in terms. 


27. The 5th reason given reads:— 
“In the absence of the President no such 
meeting to remove the Vice-President 
can be convened and held, it is inconveni- 
ent to call- a meeting for the election of 
a new President”. I auoted the reason 
verbatim because it is couched in a 
language which is somewhat incongruent. 
No nexus seem’s to exist between the first 
part which speaks of the impossibility of 
convening a meeting and the 2nd part 
which states that it ‘is inconvenient to 
call a meeting. Before the order was 
passed the petitioner had already moved 
this Court to issue a writ against the au- 
thorities concerned to hold a meetins to 
remove the Vice-President. The aues- 
tion of possibility or impossibility of hold- 
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ing such a meeting was. therefore. sub- 
judice and it is for this Court to state 
whether such a meeting can be convened 
or not and no other authority can give a 
pronouncement on that subject. The 
reason that the meeting for the removal 
of the Vice-President could not be con- 
vened. could not, therefore at all be 
given. The reason that the convening of 
the meeting was inconvenient is, to sav 
the least, absurd. It is significant that 
the respondent had omitted to state to 
whom the convening of such meeting 
would be inconvenient. 


28. The 6th reason is that when a 
meeting of the Council was held to sane~ 
tion prosecution of 7 Councillors who are 
alleged to have violated the provisions of 
the Act. a majority of the Councillors 
opposed the motion and delaved the pro- 
secution. The very fact that a meeting 
was called to sanction prosecution indi- 
cates that the Councillors had the power 
to sanction such prosecution or not to 
sanction the prosecution, Even if the 
Councillors had chosen to refuse to sanc- 
tion such.a prosecution there would be 
no illegality. and what is alleged against 
the. Council is that the Council merely 
delayed the prosecution and not that they 
refused to sanction the prosecution. Be- 
sides, the allegation that seven Council- 
lors have violated the provisions of the 
Act is an allegation made based on an 
opinion formed by- a minority of the 
Council. It is on record that the seven 
Councillors had asked for time to consider 
the motion for obtaining sanction for pro~ 
secution. Nothing would be lost if such 
time had been given to them for con~ 
sideration of the motion instead of rush- 
ing to take the extreme step to appoint 
an Administrator. Shri Kamat went into 
the details of the facts constituting the 
alleged violation of the provisions of the 
Act. He contends that there was no such 
violation at all or that at anv rate such 
violation did not warrant a prosecution. 
Be that as it may. the unauestionable fact 
is that the action taken by seven Coun- 
cillors within the power granted to them 
by the Act, can by no stretch of imagina- 
tion be said to be a reason to hold that the 
Municipal administration could not be 
earried out in accordance with law. 


29. All the six reasons set out in 
the order are stated in the seven recitals 
of the order. All those reasons on account 
of which the Government arrived at the 
opinion that a situation had arisen in 
which the administration of the Manusa 
Municipal Council could not be carried 
out in accordance with the provisions of 
the Act. are bad or at anv rate. are no 
reasons on which such opinion could be 
arrived at. 
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30. I therefore hold that Govern- 
ment was bound to give to the petitioner 
an opportunitv to be heard before the 
order appointing an Administrator could 
be passed. The failure of Government to 
give such an opportunity is. against the 
principles of natural justice. Besides. the 
reasons which according to the Respon- 
dents led them to form the opinion that 
the Municipal administration could not 
be carried out in accordance with law are 
bad and cannot be considered aS reasons 
at all. The order which is sought to be set 
aside is vitiated by these two factors and 
must be quashed. 

ORDER 

31. The order of the Government 
of Goa. Daman and Diu dated 9-11-1972. 
appointing Shri S. G. Lawanis as the 
Municipal Administrator of the Manuca 
Municipality is hereby quashed. The res- 
pondent No. 3 is prohibited from func- 
tioning as the Administrator of the Mapuca 
Municipality. 

Order accordingly. 


AIR 1973 GOA. DAMAN & DIU 41 
(V 60 C 15) 
TITO MENEZES J. C. 
Leelali Javerbhai Mavany. Applicant 
v. Smt. Maria Bemvinda da Costa and 
others, Respondents. 


Spl. Civil Appin. No. 6 of 1972. D/- 
29-12-1972. 

Index Note:— (A) Goa. Daman and 
Diu Buildings (Lease, Rent and Eviction). 
Control Act (2 of 1969) Section 32 — Ten- 
ant’s duty to deposit rent. 

: Brief Note:-——- (A) Tenants duty to 
deposit rent as envisaged under Sec- 
tion 32 is independent of anv proceeding 
initiated bv landlord or anv notice issued 
by the Court. Tenant’s default to deposit 
rent ensues legal restraint on him to ad- 
duce anv defence and a question in this 
regard is a question of law which can be 
raised at the appellate stage. (Para 5) 

Index Note:— (B) Goa, Daman and 
Diu Buildings (Lease. Rent and Eviction) 
Control Act (2 of 1969) Section 32 (4) — 
Constitutional validity. (X-Ref:— Con- 
stitution, Article 14). 

Brief Note:-— (B) Section 32 (4) pro- 
viding for legal restraint on tenant to 
adduce defence on his failure to deposit 
tent does not infringe Article 14. because 
there is nothing in that provision which 
empowers the Administrative Tribunal to 
discriminate citizens. {Para 64) 

Index Note:— (C) Goa, Daman and 
Diu Buildings (Lease. Rent and Eviction) 
Control Act (2 of 1969) Sec. 32 — Proper 
tender of rent within section. 

Brief Note:— (C) Where a tenant was 
paying the contractual rent for a long 
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time and he had not got standard rent 
fixed by the proper authorities the tender 
of an amount (which according to the ten- 
ant is standard rent) cannot be said to be 
proper tender of rent in compliance with 
Section 32. (Para 11) 

Index Note:— (D) Goa, Daman and 
Diu Buildings (Lease, Rent and Eviction) 
Control Act (2 of 1969) Section 32 — 
Scope. 

Brief Note:— (D) The remedy under 
Section 32 providing for legal restraint on 
tenant to adduce defence on his failure to 
deposit rent is a remedy given to the 
landlord in addition to what is given 
under Section 22 (1) (a) in order to evict 


the tenant. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1970 SC 122 = (1970) 1 SCR 

163. Union of India v. Jagiit 


Singh 4 
AIR 1970 SC 1490 = 1970 Ren CJ 
992, Union of India v. Jal Rustomii 
Modi 
ATR 1970 Andh Pra 276 = (1970) 
1 Andh WR 146. Mohd. Khaija v. 


v., Bisamillah Begum 4 
AIR 1967 SC 1 = (1966) 3 SCR 744, 
Naresh v. State of Maharashtra 4 


S, K. Kakodkar with G. D. Kamat, 
for applicant: Pinto Menezes. for Respon- 
dents. Nos. 1 and 2. 


ORDER:— By this Special Civil Ap- 
plication the petitioner seeks to have the 
order of the Administrative Tribunal 
dated 10-1-1972. quashed. 

2. The admitted facts are that the 
petitioner is the tenant of the respondent 
Nos. 1 and 2. These two respondents filed 
an application before the rent controller 
to evict the petitioner. The suit was dis- 
missed and the first two respondents ap- 
pealed to the respondent No. 3. the Ad- 
ministrative Tribunal. Bv its notice dated 
17-12-1971 the respondent No. 3 informed 
the petitioner that he had not proved 
within the prescribed time that the rent 
in respect of the suit premises had been 
paid or deposited as required under Sec- 
tion 32 of the Goa. Daman and Diu Build- 
ings (Lease, Rent and Eviction) Control 
Act, 1968, (hereinafter called “the Act”), 
and that the third respondent had fixed 
the 3rd January 1972 at 2p. m. for hearing 
of the appeal for the purpose of Sec. 32 
(4) of the Act. The petitioner had all along 
been paving the rent of Rs. 292.50 ver 
Month from the month of September. 1966 
upto July. 1971. The rent for the month 
of August 1971 was sent by the petitioner 
to the first two respondents by Money 
Order at the rate of Rs. 225/~ per month. 
As the Money Order was not accepted, 
the petitioner wrote to the two respon- 
dents on 25-9-1971 to inform them that 
since the Money Order had been rejected 
the petitioner would not pav any rent in 
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future, until the amount of Rs. 3.645/- 
which he had paid by wav of excess ‘of 
rent was set off. 

3. On the date of the hearing of 
the appeal for the purpose of Section 32 
(4) of the Act, after the arguments of the 
advocate for the netitioner were over and 
the petitioner left the court. it is alleged. 
that the advocate for the petitioner pre- 
ferred an application to the third respon- 
dent stating that the petitioner would pre- 
sent an application within three days pray- 
ing for condonation of delay and for leave 
to deposit the rent. It is stated bv the 
petitioner that the third respondent orally 
informed the petitioner’s advocate that the 
time was granted. On 6-1-1972 the peti- 
tioner filed an affidavit praving for con- 
donation of delav to denoist the rent. if 
any. and for leave to deposit the rent. It 
is the case of the petitioner that without 
hearing the petitioner’s advocate on the 
petitioner’s application dated 3-1-1972. 
and his affidavit dated 6-1-1972. the third 
respondent by its order dated 10-1-1972 
passed under Section 32 (4) of the Act, 
which order is sought to be auashed, 
stopped all further proceedings in the 
appeal and directed the petitioner to put 
the first two respondents in possession of 
the suit premises. The order of 10-1-1972 
is based on the ground that the matter 
could not be entertained as the application 
for condoning the delay and making the 
deposit of arrears of rent was made after 
the hearing of the case was over. 


4. It is contended by the petitioner 
that the third respondent had no jurisdic- 
tion to act suo motu and reauire the peti- 
tioner to satisfy the third respondent that 
he had. within the preseribed time. paid 
or deposited the rent in respect of the suit 
premises as required bv Section 32 of the 
Act. According to Shri Kakodkar there is 
an implied bar on the Tribunal exercising 
the power to issue the notice suo motu. 
Now, sub-rules (1) and (2) cast a duty 
upon the defendant to deposit all the ar- 
rears of rent due at the time of the in- 
stitution of the proceedings as well as 
those which accrue later. That dutv. 
Shri Pinto de Menezes. learned advocate 
for the first two respondents. argues. 
arose in the present case from the time the 
petitioner. received the notice of appeal. 
Such duty is alsn evident from Section 32 
Sub-rules (1), (2). (3) and (4). 

The petitioner failed to deposit the 
rent within 30 days from the date on 
which he received the notice of the appeal. 
The duty of the petitioner to deposit the 
rent does not arise from anv application 
made for that purpose bv the first two 
respondents. or from anv order passed bv 
the third respondent. The failure of the 
petitioner to deposit the rent imposes on 
him a legal restraint to adduce anv defence. 
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Shri Pinto de Menezes relies on Mohd. 
Khaia v. Bisamillah Begum. AIR 1970 
Andh Pra 276. That case involved the 
interpretation of Section 22 of the Andhra 
Pradesh Rent Act. which corresponds to 
Section 10 of our Act. In that case, the 
petitioner deposited with the controller an 
amount which according to him was the 
standard rent, and not the contractual 
rent. nor did he make anv application for 
the fixation of fair rent. No such appli- 
Cation could be made because the control- 
ler did not have the power to fix the 
standard rent. Under our Act also no such 
power is given to the Controller. It was 
held that the excess paid by wav of con- 
tractual rent by the tenant of his own 


accord could not be deducted and 
adjusted against the payment of ` 
rent, and that the tender of what the 


tenant thought was standard rent. being 
a bad tender. did not compel the landlord 
to accept it. _ 3 

Besides. as rightly pointed out bv 
Shri Pinto Menezes, even if refund can 
be claimed such refund can be claimed 
only for six months prior to the date on 
which the claim for refund is made. in 
view of the provisions of Section 19, pro- 
viso 2 of the Act. Shri Pinto Menezes 
brought to mv attention the provisions of 
Section 20 of the Bombay Rent Act which 
correspond to Section 16 of our Act and 
the decisions passed by the Supreme Court 
in ‘Naresh v. State of Maharashtra’ AIR 
1967 SC 1 at p. 37. ‘Union .of India v. 


“Jagjit Singh’ AIR 1970 SC 122 and ‘Union 


of India v. Jal Rustomii Modi’ AIR 1970 
SC 1490. In these decisions it was laid 
down that the tenant can make an appli- 
cation for fixation of rent within six 
months from the date the proceedings are 
instituted against him. 

5. I entirely agree. with Shri Pinto 
Menezes. The question of the bar against 
adducing defence, imposed bv Section 32 
(4) is a question of law. Besides. it cannot 
be said that the Administrative Tribunal 
had adopted a partisan attitude bv issuing 
the notice in question, of its own accord. 


6. The constitutionality of the pro- 
visions of Section 32 (4) were challenged 
by the petitioners on the footing that those 
provisions impair the fundamental rights 
guaranteed by Article 14 of the Con- 
stitution. I do not think I need answer 
this point because I find nothing in Sec- 
tion 32 (4) that gives power which will 
enable the third respondent to discrimi- 
nate between citizens. 

7. To the argument of Shri Pinto 
Menezes that the application for deposit- 
ing the rent was time-barred in view of 
Rule 7 of the rules made under the Act, 
Shri Kakodkar replies that the prescrip- 
tion laid down bv that rule does not apply 
to a case under Section 22 (2) (a). 
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8. The fact as to whether Rule 7 
applies to a case under Section -22 (2) (a) 
is immaterial] because in the present case 
recovery of possession is sought under 
Section 32 (4) of the Act. The remedy 
under Section 32 is a remedy given to the 
landlord in addition to the ground of evic- 
tion given by Section 22 (1) (a). 


9. It is. next argued by Shri 
Kakodkar that the order was signed onlv 
by one member of the Administrative 
Tribunal and was. therefore. an order 
without jurisdiction. I accept the argu- 
ment of Shri Pinto Menezes that under 
Article 686 of the ‘Reforma Administra- 
tivo Ultramarina” read with Article 700 
of the Portuguese Civil Code and Article 


692 of the “Reforma Administrativo Ul- 
tramarina”, anv order passed by the ‘“Re- 
lator” can be challenged by way of an 


application praving that the order mav 
be placed before the Full Bench. for being 
corrected, modified, altered or cancelled. 
The petitioner did not resort to this 
remedy. The functions of the “Relator” 
are provided for under the “Reforma Ad- 
ministrativo Ultramarina” or the Rules 
made thereunder and some of these rules 
have been saved by the Administrative 
Tribunal Act (vide'Sections 3 (2) and 5 (2) 
of the Administrative Tribunal Act). Fur- 
ther the order of the learned member. Shri 
Mulgaonkar. was embodied in the finding 
at paragraph 10 of the order passed by the 
Full Bench and signed by all the members 
of the Bench. 


10. I do not find from the records 
that the third respondent had specifically 
granted the vetitioner’s application dated 
3-1-1972 made through his advocate after 
the hearing was over and the petitioner 
left the Court. Nor do I find that the 3rd 
respondent allowed the petitioner to file 
an affidavit in pursuance to the said leave, 
or at all. Equally unfounded is the arsu- 
ment of Shri Kakodkar that the order of 
Shri Mulgaonkar was passed by him in 
breach of faith which exists between the 
Tribunal and the lawvers practising be- 
fore it. From the impugned iudgsment 
which is signed by three members. it is 
abundantly clear that the application of 
3-1-1972 and the affidavit were not con- 
sidered because they were filed after the 
hearing of the case was over. 


11. In short the petitioner was at 


fault in tendering the rent to the land-. 


lord at the rate of Rs. 235.00 on the sround 
that that was the standard rent in spite of 
the fact that he paid the contractual rent 
at the rate of Rs. 292.50 for a long time 
and without having the standard rent fix- 
ed by proper authorities. There is no 
proper tender of rent. The petitioner also 
was at fault when he failed to deposit the 
rent in due time. 
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12. In the circumstances the Spe- 
cial Civil Application fails and must be 
dismissed. 


ORDER 
13. The Special Civil Application 

ig dismissed with costs. ~ 
Application dismissed. 


AIR 1973 GOA, DAMAN & DIU 43 
(V 60 C 16) 
TITO MENEZES, J. C. 

Shantaram Narayan Sinai Usgaoncar. 
Applicant v. Anant Babuli Mapari and | 
another, Respondents. 

Civil Revn. Appln. No. 22 of 1972, 
D/- 15-12-1972. 
_ Index Note:— (A) Civil P. C. Sec- 
tion 115 — Case decided — Meaning. 

Brief Note:— (A) A case decided as 
contemplated by Section 115. means each 
decision which terminates a part of the 
controversy involving the question of 
jurisdiction. AIR 1964 SC 497 Relied on. 

(Para 4) 

Index Note:— (B) Goa, Daman and Diu 
Protection of Rights of Tenants (Cashew- 
nut and Arecanut Gardens) Act (11 of 
1971), Section 4 (1) — Suit for permanent 


injunction — Reference to Mamlatdar to 
decide issue of tenancy — Necessity. 


Brief Note:— (B) In a suit for per- 
manent injunction restraining the defen- 
dants from interfering with the plaintiff's 
land. the only issue that arises is the aues- 
tion of possession and the question of ten- 
ancy does not arise at all. Hence. in suck 
a case reference to Mamlatdar under Sec- 
tion 4 (1) to decide issue of tenancy is not 
necessary. (Para 5) 
. Index Note:— (C) Civil P. C. Sec- 
tion 115. Order 14 Rule 5(2) — Error in 
framing issue is one of law. 

Brief Note:— (C) Whether or not an 
issue framed in a suit is valid is a aues- 
tion of law and as such can be raised at 
any time. Mere omission on the part of 
the applicant to obiect to the issue being 
framed regarding the existence of tenancy 
does not preclude him from raising in re- 
vision the question that the issue regard- 


ing tenancy does not at all arise in the 
case. (Paras 6. 7) 
Cases Referred: Chronological Paras 


AIR 1972 Mys 214 = (1972) 1 Mys 
LJ 216, Tarabai v. Krishna Pandu- 
rang 

AIR 1964 SC 497 = 1964 SCD 435, 

P Khanna v. F. J. Dillon 


M. S. Usgaonkar. for Applicant; N.S. 
Verlekar. for Respondents. 

ORDER:— The applicant filed a suit 
for permanent injunction restraining the 
el ea from interfering with the suit 
and. 
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2. The respondents raised inter 
alia the plea that they were the tenants 
of the suit land. The land consisted of 
cashew, coconut, mango groves. 

3. One of the issues was whether 
the respondents were tenants in respect 
of the cashew trees. The suit was proceed- 
ing its course when the Goa, Daman and 
Diu Protection of Rights of Tenants Ca- 
shewnut and Arecanut Gardens) Act. 1971. 
(hereinafter called “the Act”) came into 
force. The respondents raised the _ plea 
that the suit had to be referred to the 
Mamiatdar under Section 4 (1) of the Act. 
The lower court considered this plea and 
after accepting it, made a reference to the 
Mamlatdar. It is this reference which is 
now impugned in this Revision Applica- 
tion. 


4. The first objection as raised by 
Shri Verlekar is that this was not a case 
decided as the impugned order onlv refers 
the suit to the Mamlatdar. Shri Verlekar 
argues that in case the Mamlatdar comes 
to the conclusion that the respondents 
are not tenants. the Mamlatdar would 
have to refer the suit back to the trial 
Court. This contention is fully met by 
Shri Usgaonkar by relying upon the deci- 
sion of the Supreme Court in S. S. Khanna 
v. F.J. Dillon, AIR 1964 SC 497. It is held 
in that case that a case decided means 
each decision which terminates a part of 
the controversy involving the auestion of 
jurisdiction, 

5. The main contention of Shri’ 
Usgaonkar is that the suit being for per- 
manent injunction the only issue to be de- 
cided was whether the applicant had the 
possession of the suit land or not at the 
time of the suit; and that the auestion as 
to whether the respondents were tenants 
did not at all arise Shri Usgaonkar relies 
on ‘Tarabai v. Krishna Panduranga Powar’ 
AIR 1972 Mys 214. Shri Verlekar argues 
that the decision in AIR 1972 Mys 214 
was in relation to the provision of the 
Maharashtra Act which corresponds to the 
provision of Section 4 (1) of the Act and 
that in the said corresponding provision 
of the Maharashtra Act the word used 
was “issue” and not “anestion’” which is 
the word used in Section.4 (1) of the Act. 
He states that there is a difference be- 
tween the words “issue” and “question”. 
The argument. however. does not appeal 
to me. I entirely agree with the reasoning 
adopted by the Mvsore High: Court in AIR 
1972 Mysore 214 and I hold that the only 
issue that arises in the suit for permanent 
injunction is the question of possession 
and that the question of tenancv does not 
arise at all. 


6. Shri Verlekar urges before me 
that even if the onlv question that arises 
in the suit is the auestion of possession 
and the question of tenancy does not 
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arise. in the present case an issue was 
framed as to whether the respondents 


were tenants or not and the applicant did 
not challenge the framing of such issue. 
Shri Verlekar’s contention is that the 
omission on the part of the applicant to 
object to the issue being framed regard- 
ing the existence of tenancy, precludes 
him now from raising the avestion that 
the issue regarding tenancy does not arise. 
In the first flush, the argument of Shri 
Verlekar appealed to me. On more mature 
consideration, however, I find that there 
is weight in the arguments of Shri Usgaon- 
kar that the validity of an issue framed is 
i question of law and can be raised at any 
ime. 


In fact, Order 14 Rule 5 (2) provides 
that an issue can be altered and modified 
at any time in the course of the proceed- 
ing if the Court deems it necessary. It is 
true that Shri Usgaonkar did not challenge 
the validity of the issue regarding the ten- 
ancy in the lower Court. However from 
the fact stated in the Revision Application 
there can be no doubt that he does chal- 
lenge the validity of such issue before 
me. No decree was passed in the present 
suit. Order 14 Rule 5 (2) clearly provides 
that the Court mav at any time before pass- 
ing a decree, strike out anv issue that ap- 
pears to be wrongly framed. 


T. It seems to me that the word 
“Court” is not limited in its application to 
the lower Court. The power of striking 
an issue is given to anv court as long as 
the decree is not passed. Besides. Order 
14 Rule 5 (2) gives the Court power to 
Strike an issue irrespective of anv appli- 
cation made bv the party for that pur- 
pose. It was, therefore, the dutv of the 
lower court to strike the issue regarding 
the tenancy. The failure of the lower court 
to strike the issue regarding tenancy which 
does not at all arise in the present suit 
does not and cannot preclude this Court 
from strikine it if the interests of iustice 
so demand. 


8. The applicant 


is entitled te 
succeed. . 
ORDER 

9. The Revision Application is 
allowed. The issue regarding the existence 
of tenancy is struck out. The lower court 
shall reframe the issues in the light of the 
observations made by me and try the suit 
according to law. 


Application allowed. 
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AIR 1973 GOA, DAMAN AND DIU 45 
{V 60 C 17) 
TITO MENEZES. J. C. 

Chandrasen Ramanath Raikar. Ap- 
plicant v. M/s. Dalal and Associates by its 
partners and others, Respondents. 

Civil Revn. Appln. No. 17 of 1972, 
D/- 9-1-1973. 

Index Note:— (A) C. P. C., See. 115 
— An order allowing amendment (being 
a case decided) revision is maintainable 
against it. ATR 1968 SC 1355 and AIR 1969 
SC 1267 and AIR 1971 SC 2324 Relied on- 

(Para 5) 

Cases Referred: Chronological Paras 

AIR 1972 All 114 = 1971 AN LJ 
1257, Ram Dass Sukhi Ram v. State’ 
of U. P. 

AIR 1971 SC 2324 = (1970) 2 SCR 
368. D. L. F. Housing and Construc- 
tion Co. (P) Ltd. v. Sarup Singh 

AIR 1969 SC 1267 = (1970) 1 SCR 
22, Jai Jai Ram Manoharlal v. 
en Building Material Supply 
Gurgao 

AIR 1968 Psc 1355 = (1968) 3 SCR 
648. Prem Rai v. D. L. F. Housing 
and Construction (Pyt) Ltd. 

S. K. Kakodkar. for Applicant: M. “ 

Shinkre, for Respondents. 

ORDER:— This revision application 
is directed against the order of the Senior 
Civil Judge, Margao, dated 21-1-1972 
allowing the respondents/original plain- 
tiffs to amend their plaint. 

2. The applicant is the owner of 

a plot of land at Modsai. Marsao. Intend- 


oi 


ine to construct a residential building on. 


that plot the applicant approached the res- 
pondents for plans and estimates of costs 
of his proposed construction to call for 
tenders from building contractors. The 
respondents prepared their estimate and 
handed it over to the applicant. 

3. It is the case of the respondents 
that the applicant approached them 
through one Amar Keni sometime in the 
year of 1969. with the reauest that the 
respondents should undertake the con- 
struction of the defendant, on reasonable 
basis and that the work was accented by 
the. respondents at the instance and re- 
quest of the said Amar Keni. It is also the 
case of the respondents that the agree- 
ment constituting the buildine contract was 
briefly reduced into writing by wav of a 
letter and the said estimate of the rates 
of the work was annexed to the Said letter 
and that it was provided that it would be 
oven that the other terms of the contract 
would be the usual terms of a building 
contract and the actual rates of the mate- 
rial would be the market rates at the time 
of the actual. construction work. The res- 
nondents contend that they have com- 
pleted the work of the construction and 
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they are entitled to recover from the 
applicant the sum of Rs. 4,224.04 p. and 
that as such thev have a lien or right to 
retain the possession of the site and con- 
tinue to remain thereon until the amount 
is paid to them. The respondents there- 
fore filed the present suit against the ap- 
plicant praving that thev be declared to 
have a lien or right of retention of the 
site or plot including the construction or 
building built thereon as at the time of 
the suit, or, in the alternative. that it be 
declared that the applicant is not entitled 
to terminate the building contract without 
paying to the respondents the said sum 
of money or that the defendant be order- 
ed and decreed to pav to the respondents 
the said sum of Rs. 4,224.04 p. with inte- 
rest thereon atthe rate of 12% per annum. 
Various other prayers' were also made 
which are not relevant to the question in- 
volved in this revision application. 

4. On 3ist August. 1971. the res- 
pondents made an application to amend 
the plaint in the manner mentioned in the 
said application, The application was op- 
posed by the applicant herein. on the 
following grounds:— 

(a) that the application is not 
ported by affidavit, 

(b) that the application contains false 
statements, 
= (c) that the application is made at a 
late stage of the proceedings. 

(d) that the application is not made 
in good faith. 

(e) that the amendment is not neces- 
sary for the purpose of deciding the real 
questions in controversy between the par- 
ies, 

(f) that the amendment will introduce 
new ideas, and 

(£) that the amendment will alter the 
basis, nature and character of the suit. 
The amendment application was allowed 
by the lower court and the applicant 
herein comes before me in revision. 


SuD- 


5. The preliminary objection rais- 
ed by Shri Shinkre, learned advocate for 
the respondents, is that no revision lies 
against an order permitting amendment 
of the plaint under Order 6 Rule 17 be- 
cause the power given by that provision of 
law is discretionary and not subiect to re- 
vision by a superior court. Shri Kakodkar 
contends that an order grantiny permission 
to amend a‘plaint is a case decided. He 
relies on ‘Ram Dass Sukhi Ram v. State 
of Uttar Pradesh’ AIR 1972 All 114. Sri 
Kakodkar states that High Courts have 
passed numerous decisions on revision 
against orders permitting amendments. 
He states that in various cases where 
orders allowing amendments were chal- 
lenged in revision the question of the 
jurisdiction. of the court to revise such 
orders was never challenged. In support 
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of this proposition he auoted Prem Rai 
v. D. L. F. Housing and Construction 
(Pvt) Ltd.. AIR 1968 SC 1355. ‘Jai Jai Ram 
Manohar Lal v. National Building Mate- 
rial Supply. Gurgaon’ AIR 1969 SC 1267 
and D. L. F. Housing -and Construction 
Co. (P) Ltd. v. Sarup Singh AIR 1971 
SC 2324. I agree with Shri Kakodkar. An 
order allowing amendment is a case de- 
cided and can be revised by this Court 
a Section 115 of the Civil Procedure 
‘ode. 


6. The respondents in this case 
clearly admit in their plaint that the 
agreement constituting the building con- 
tract was briefly reduced to writing bv 
wav of a letter and that the estimate of 
rates prepared bv them for the construc- 
tion of the building and handed over to the 
apolicant, was annexed to the said letter 
constituting the building contract. The 
letter and the estimate of rates were re- 
ceived by the applicant and the applicant 
endorsed the letter with the following 
statement:— i 


“I have received the original. I con- 
firm and agree to the terms and condi- 
tions mentioned towards the construction 
work for mv residential building at Borda. 
Margao.” 

Both the letter and the estimate of rates 
were annexed to the plaint of the res- 
' pondents and the respondents gave to the 
estimate of rates the caption “Rates Quot- 
ed by Plaintiff’. The main purpose of the 
amendment which is sought to be intro- 
duced is to change the estimate of rates 
which were annexed to the plaint by what 
the respondents call, “Quotation for the 
construction of proposed residential build- 
ing for Chandrasen R. Raikar. Margao 
(Goa) — Groundfloor”. The ground on 
which this amendment is proposed to be 
done is that the auotation for the const- 
ruction is contained in the said ‘Quota- 
tion for the construction ......... ete.” and 
that the said auotation for, the construc- 
tion was not annexed to the plaint be- 
cause it had been misplaced’ at the time 
the suit was filed. Strangelv enough the 
respondents, original plaintiffs have not 
stated in their plaint that the real estimate 
of rates had been misplaced. They did not 
explain how the estimate of rates which 
are annexed to the plaint came to be re- 
lied upon bv them nor did they give anv 
cogent reason why such an estimate which 


thev themselves chose to rely upon when- 


the plaint was filed, should be discarded 
now. Besides. the statement that the 
“Quotation for construction etc.” had been 
misplaced and was later on found is not 
supported bv anv affidavit. I agree, with 
Shri Kakodkar that the amendment is not 
necessary for the purpose of deciding the 
real question in controversy between the 
parties as the plaint originally stands. 


Satchidananda v. Inacio Cruz (Menezes J. C.) 


A. LR. 


7. In the circumstances the appli- 
cation for carrying on the amendment as 
prayed for at clause (a) of paragraph 11 
cannot be granted and as a consequence 
the amendment prayed for at clause fb) 
of the said paragraph must also be re- 


jected. 
ORDER : 

The revision application igs allowed 
and the order of the Civil Judge. Senior 
Division. Margao. is set aside. The case is 
remanded to the lower court for proceed- 
ing according to law. The costs of this 
revision application shall be costs in the 

cause. 
Revision allowed. 


AIR 1973 GOA, DAMAN & DIU 46 
(V 60 C 18) 
TITO MENEZES. J. C. 
_ Satchidananda S. S. Kakodkar, 
plicant v. Dr. Inacio Cruz dos 
Paes and others, Respondents. 


Special Civil Appln. No. 37 of 1971. 
D/- 16-12-1972. 

_Index Note:— (A) Constitution of 
India, Article 226 — Discretionary orders 
— Interference with orders. 

Brief Note:— (A) Revisional power 
of the Administrative Tribunal under Sec- 
tion 46 (1) of the G. D. D. Buildings (Lease 
Rent & Eviction) Act, 1968. being dis- 
cretionary, High Court will interfere with 
such an order only where it has been used 
arbitrarily or capriciously, for revision of 
an order is not a right like right to ap- 
peal. (Para 8) 

Index Note:— (B) Goa, Daman & Diu 
Buildings (Lease, Rent & Eviction) Control 
Act 1968 (2 of 1969), Secs. 30, 32 — “Evic- 
tion” and “recovery of possession” — 
Used synonymously. 

Brief Note:— (B) The words ‘eviction’ - 
and ‘recovery of possession’ as used in the 
various sections of Ch. V of the Goa Rent 
Act 1968 of which Sections 30 and 32 
form a part. are synonymous. Section 30 
is therefore not excluded from the purview 
of Section 32. (Paras 9. 10) 

Index Note:— (C) Goa, Daman & Diu 
Buildings (Lease, Rent & Eviction) Control 
Act 1968 (2 of 1969), Sec. 30 — Scone — 
Restoration of possession under — Effect 
— TFenaney does not continue. i 

Brief Note:— (C) When possession of 
premises is handed back to the landlord 
in cases covered by Section 30 (1) of the 
Goa Rent Act. 1968. the tenancy does not 
necessarily continue in the tenant. 
A tenancy presupposes the existence of 
a subject in relation to which alone it can 
exist. Total demolition and disappearance 
of the subiect-matter of tenaney is thus 
inconsistent with continuation of tenancy. 
Section 30 of the said Act therefore onlv 
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provides for the eviction coupled with a 
duty imposed on the landlord to restore 
the tenancy. (Para 12) 

Index Note:— (D) Goa, Daman and 
Diu Buildings (Lease, Rent and Eviction) 
Control Act, 1968 (2 of 1969). Section 46 
— Constitutional validity. 

Brief Note:— (D) Merely because of 
the use of the words ‘exceptional circums- 
tances’. without anv qualification. in Sec- 
tion 46 of the Goa Rent Act. it cannot be 
said that the section offends against Arti- 
cle 14 of the Constitution as granting an 
unfettered nower. (X-Ref:— Const. of Ind. 
Article 14). (Para 14) 

S. K. Kakodkar, for Applicant; B. 
D’ Souza. for Respondents. 

ORDER:-— By this Special Civil Ap- 
plication the petitioner seeks to obtain the 
issue of a writ auashing the order of the 
Administrative Tribunal dated 4-10-1971. 

2. On 24-2-1971, the Ist and 2nd 
respondents herein filed an application 
before the 3rd respondent for an order 
directing the petitioner to deliver the 
possession of their building to them on the 
grounds mentioned in Section 30 (1). (b) 
of the Goa. Daman and Diu Buildings 
(Lease, Rent and Eviction) Control Act, 
1968 — hereinafter referred to as ‘the Act’. 
The petitioner resisted the application bv 
a written statement dated 14-4-1971. 

3. By an application dated 11-6- 
1971, the 2nd respondent alleged that the 
petitioner ‘had not paid the arrears of 
rent for the months of December 1970, 
January, February. March, April and 
May. 1971 nor deposited the amount in 
accordance with Section 32 of the Act and 
Rule 7 of the relevant Rules’ and praved 
that action envisaged under Section 32 (4) 
of the Act be taken by the 3rd respon- 
dent, The petitioner opposed the applica- 
tion on the ground that the privisions of 
Section 32 of the Act do not applv to pro- 
ceedings under Section 30 of the Act. By 
his judgment and order dated 26-7-1971, 
the 3rd respondent upheld the petitioner’s 
objection and fixed a date for adducing 
evidence by the 1st and 2nd respondents. 


4, Feeling aggrieved by the 3rd 
respondent’s order. the Ist and 2nd res- 
pondents, through their Constituted At- 
torney Dr. Alvaro de Lovola Furtado. pre- 
ferred an application to the Administra- 
tive Tribunal of Goa. Daman and Diu—the 
4th respondent hereinafter referred to as 
the. Tribunal on 4-8-1971 styling it as ap- 
peal under Section 45 (2) or revision 
under Section 46 (1) of the Act. The ap- 
plication was registered as appeal (No. 
18/71) but by an order dated 7-8-1971. the 
Tribunal directed that the matter be ad- 
mitted as revision. The Tribunal then 
heard the Counsel for the varties and by 
a judgment and order dated 4-10-1971. 
set aside the 3rd respondent’s order dated 
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26-7-1971 and remanded the case to him 
to deal with the merits of the said ap- 
plication dated 11-6-1971 in accordance 
With law. 

5. The petitioner submits that the 
Tribunal’s order is without and/or in ex- 
cess of jurisdiction. illegal, null and void. 
inoperative in law and discloses error of 
law apparent on the face of the record on 
the grounds mentioned by them in their 
petition and which I shall quote whilst I 
consider them. 

6. The first ground viz. that the 
Tribunal erred in law in treating the Ist 
and 2nd respondents’ application dated 
4-8-1971 as revision application, was 
purely technical and was not. therefore, 
pressed by the petitioner. 

I shall take up together the 2nd 
and 3rd grounds which read as follows:— 

“The Tribunal failed to appreciate that 
the 3rd respondent’s order dated 26-7-1971 
is not revisable under Section 46 (1) of 
the Act. 

The Tribunal failed to appreciate that 
there is nothing ‘exceptional’ about the 
case or about the 3rd respondent’s order 
dated 26-7-1971 which can warrant the 
Tribunal’s interference under Section 46 
(1) of the Act.” 

Shri B. D’Souza argues that the excep- 
tional circumstances mentioned under Sec- 
tion 46 (1) are correlated to the powers to 
call for the record and proceedings and 
examine them and not to examine the cor- 
rectness, legality or propriety of the order. 

8. From the title “revision” which 
Section 46 bears it is evident that that 
section confers revisional powers on the 
Tribunal. Revisional powers are not to be 
used in the ordinary course in the sense 
that no one has a right to have an order 
revised and that the power of revision is 
purely discretionary. It appears to me 
that the words “exceptional circumst- 
ances” were used in this sense and in no 
other. Revisional power of the tribunal 
under Section 46 (1) being discretionary. 
I am unable to interfere unless it is prov- 
ed that the power was used in an arbitrary 
or capricious manner. 


9. I shall now deal with grounds 
5, 6 and 7 which read as follows:— 

t(v) The Tribunal erred in law in 
holdings that the proceedings under Sec- 
tion 30 (1) of the Act are proceedings for 
eviction, 

(vi) The Tribunal erred in holding 
that provisions of Section 32 are attracted 
N proceedings under Section 30 (1) of the 

ct. 

(vii) On a true scope and interpreta- 
tion of Section 30 of the Act it is patent 
that there can be no ‘eviction’ of the ten- 
ant thereunder.” 

I have gone through the scheme of the 
Act and particularly through Chapter V 
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which deals with “control of eviction of 
tenants” and I find myself in disagree- 
ment with the argument of Shri Kakod- 
kar. Both. Sections 30 and 32 form part 
of Chapter V. The title of the Chapter is 
“Control of eviction of tenants.” Section 21 
of Chapter V deals with bar on eviction 
of tenants and provides that notwithstand- 
ing anvthing to the contrary contained in 
any other law or contract, a tenant shall 
not be evicted whether in execution of a 
decree or otherwise. except in accordance 
With the provisions of “this Chapter”. The 
argument of Shri Kakodkar is built around 
the loose manner in which the words 
“eviction” and “recovery .of possession” 
are used. However, on a thorough con- 
sideration of the provisions of the various 
sections of Chapter V. I find that there is 
no reason to attribute to the legislature 
the intention of using the words “recovery 
of possession” in- the sense different from 
which he has used the word “eviction”. 

10. In Section 22 the words used 
are “to evict”. In Section 23 the words 
used are “obtain possession”. and “put 
him into possession.” The words “to 
evict” do not cceur in Section 23. yet it 
is specifically provided by Section 26 that 
the provisions of Section 23 relate to 
“eviction”. The- provisions of Section 27 
(1) throw light on the fact that the ex- 
‘pressions “to evict” and “to obtain pos- 
session” were used in the whole Chanter 
V as synonymous. The said provisions read 
as follows:— 

“Where a landlord who has obtained 
possession of a building in pursuance of 
an order under Section 25 does not him- 
self occupy it for the purposes speci- 
fied in the order within one month of the 
date of obtaining possession or. having so 
occupied it. vacates it without reasonable 
cause within three years of such date, 
the tenant who has been evicted mav ap- 
ply to the Controller for an order direct- 
ing that he shall be restored to possession 
of the building and the Controller shall 
make an order accordingly notwithstand- 
ing anythine contained in Secs. 4 to 10.” - 
I see. therefore. no reason why Section 30 
should he excluded from the purview of 
Section 32, merely because the words used 
in that Section are “recovery of posses- 
sion” and not “eviction”. The wording of 
Section 32 does not confine to the use of 
the word “eviction” only. Sub-section (4) 
of Section 32 which is the most relevant 
sub-section to the present case sneaks of 
making an order “directing the tenant to 
put the landlord in possession”. 

1i. The argument of Shri Kakod- 
kar that in cases in which possession is 
obta'ned for the purpose of repairs. al- 
terations or additions or reconstruction. 
covered by Section 30 (1). a. tenaney is 
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not terminated. Shri Kakodkar argues that 
in such cases only possession is handed 
back to the landlord, but the tenancy con- 
tinues in the hands of the tenant. He 
seeks to derive support to this argument 
from the fact that the landlord, has. under 
the provisions of Section 30 (2), to give an 
undertaking that the building will be 
offered to the tenant for his reoccupation. 
It appears to me that this argument is 
not well founded. 

12. There are cases in which the 
building is totally demolished. Such total 
demolition and disappearance of the sub- 
ject-matter of the tenancy is inconsistent 
with the continuation of the tenancy. 
There can be no tenancy except when 
there is a subject in relation to which it 
exists. The premises after being totally 
demolished new premises are built and a 
tenancy in respect of the building demo- 
lished cannot continue in respect of the 
new building. The argument of Shri 
Kakodkar that the tenancy of the . person 
whose occunation was taken subsists would 
not be consistent with the proposition of ` 
law mentioned above. Section 30 there- 
fore, provides for an eviction coupled with 
a duty imposed upon the landlord to res- 
tore the tenancy. 

13. It is lastly argued by Shri 
Kakodkar that Section 46 violates Arti- 
cle 14 of the Constitution in so far as the 
criterion laid down in the section viz. the 
existence of the exceptional circumstances 
for entertaining an appliation in revision 
is vague. indefinite and permits -the Tri- 
bunal to pick and choose cases and/or 
orders for interference according to its 
whims and fancies, 

14. Article 14 of the Constitution 
provides that the State shall not deny to 
any person equality before the law or the 
equal protection of the laws within the 
territory of India. I have already dwelt 
Upon the meaning and interpretation of 
the words “exceptional circumstances”. 
The giving of wide and unfettered dis- 
cretionary powers to a Court of Tribunal 
does not imply the giving of powers to act 
in an arbitrary or capricious manner. The 
discretion, however wide it mav be. must 
be used judiciously. In fact the wider the 
discretion the greater is the responsibility 
of the authority to whom such discretion 
is given to use the discretion with res- 
traint, I cannot, therefore. see how the 
words “exceptional circumstances” in 
Section 46 of the Act contravene the pro- 
visions of Article 14 of the Constitution. 

15. The Special Civil Application 
fails and must be dismissed. 

ORDER 

The Special Civil Application is dis- 
missed with costs. 

Application dismissed. 


END 
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——O. 6, R. 17 — Amendment of plaint 


in oy appeal (Feb) 57 B 
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-S. 67 (Mar) 78 
——O, 34, R. 5 — See T, P. Act (1882), 
S. 67 (Mar) 78 
——O, 37, R. 3 (3) — Leave to defend, 
when can be granted unconditionally — 


‘Triable issue’ — Test for (Jan) 29. A 
——O, 41, R. 4 — In an action for joint 
tort which results in distinct liability of 
each tortfeasor, an appeal would not be 
incompetent even if the other joint tort- 
feasors are not brought on record 


(Oct) 216 A 
——O. 41, R. 23 — Remand of case by 
Appellate Court (Nov) 256 B 


CIVIL SERVICES 


—Public Works Department Manual, 
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(1) Houses and Rents — Bombay Rents, 
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S. 376-A (Oct) 211 A 

(4) Panchayats — Gujarat Pancha- 
yats Act pied S. 20 (1) (Nov) 233 A, B 
——Art. — Gujarat Co-op. Societies 


Act, 961, ri 103 — Execution of award 
under — Discretion to move either Civil 
Court or Collector does not amount to 
discrimination (Jul} 159 A 
Art. 14 — Gujarat Co-operative So- 
cieties Act, 1961, S. 103 — Execution of 
award under Clause (b) — Action by 
Collector under Sections 150, 157 and 158 
of Land Revenue Code if offends Art. 14 

(Jul) 159 B 
Art. 19 — See also Houses and Rents 
— Bombay Rents, Hotel and Lodging 
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(Nov) 240 A 
Art. 19 — Gujarat Co-operative So- 
cieties Act, 1961, S. 103 — Provision does 
not offend Art. 19 (Jul) 159 c 
——Art. 19 (1) (g) — See (1) Municipali< 





ties — Ahmedabad Municipal Bye-Laws, | 


Bye-law 4 (Oct) 211 B 
(2) Municipalities —- Bombay Provin- 
cial Municipal Corporations Act (1949), 


8. 376 A (Oct) 211 A 
——Art. 162 — See Ibid, Sch. 7, List 2, 
Entry 23 (May) 117 A 
——Art. 226 — Res judicata in writ pro- 
ceedings — Previous petition summarily 
dismissed on merits -— Second petition 
barred (Mar) 68 A 

Art, 254 —- Repugnancy under — 





Gujarat Co-operative Societies Act, 1961 
being a complete Code falling in Entry 32 
under List II (and not under List ITI) 
cannot be challenged (Jul) 159 D 
——Art, 298 — Scope — Whether State 
Government has power to reserve land 
for exploitation of bauxite in the public 
sector (May) 117 B 
Sch. 7, List 1, Entry 54 — See Ibid, 
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——Sch. 7, List 2, Entry 23; Sch. 7, List 
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(Feb) 34 C 

——S, 17 (1) — See also Evidence — 
Appreciation of (Feb) 34 H 
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stated (Feb) 34 D 
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Illustration (Feb) 34 E 
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—S. 18 — See Ibid, S. 17 {Feb) 34 C 
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(Sep) 165 D 








DEBT LAWS ; 
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person is presumed to have intended the 
result which naturally and in ordinary 
course flows from his action unless con- 
trary is proved (Feb) 34 H 
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S. 4 (5) — See Ibid, S. 25 (Jan) i A 
— 5S. 9 (1) — See Ibid, S. 25 
——S. 25 — See also Civil P, C. 
S. 21 (Jan) 1 B 
Ss. 25, 9 (1) and 4 (5) — Application 
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ing jurisdiction in place where minors 
ordinarily reside has jurisdiction 

(Jan) 1 A 
—S, 47-C — See Civil P, C. (1908), 
S. 21 (Jan) 1 B 


Act (12 








Gujarat Co-operative Societies 
of 1962) 
See under Co-operative Societies, 


Gujarat Panchayats Act (6 of 1962) 
See’ under Panchayats, 


Hindu Law -— Joint family — Voluntary 
payment by member towards obsequial 
ceremonies of father or for discharge of 
joint family debt —- He cannet claim to 
be reimbursed fram family estate 

(Oct) 194 
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Hindu Marriage Act (25 of 1955), S. 9 — 
Restitution of conjugal rights —- With- 
drawn from the society of petitioner 
without reasonable excuse — Onus to 
prove primarily rests on the petitioner 
(Dec) 275 
Hindu Succession Act (30 of 1956), S. 14 
(1) — Effect of alienation by female 
Hindu prior to Act (Nov) 227 A 
-———S. 14 (1) — Gift by widow of pro- 
perty inherited from husband prior to 
Act — Relinquishment of all interest in 
property by donee in her favour — She 
becomes full owner (Nov) 227 B 
9, 14 (1) — Property inherited from 
deceased husband by Hindu widow — 
She becomes absolute owner thereof on 
coming into force of the Act 
(Nov) 227 C 
-—— 5. 14 (1) — Property possessed by 
Hindu female (Nov) 227 D 
~. 14 (1) — Decree prohibiting widow 
from transferring property prior to Act 
-~- Decree ceases to be operative after 
the Act (Nov) 227 E 


HOUSES AND RENTS 


-—-Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947), 
Ss. 5 (3), 12 and 13 (1) — Lease by co- 
owners — Suit for eviction by a co- 
owner—Maintainability’ (Jun) 131 C (FB) 
——«®, 11 (4) (as substituted by Gujarat 
Act 57 of 1963) — Constitutional validity 


S, 11 (4) (as substituted by Gujarat 
Act 57 of 1963) — Order under, directing 
striking of defence of tenant on his fail- 
ure to deposit rent within specified time 
is without jurisdiction (Nov) 240 B 
-———-§. 12 — See Ibid, S. 5 (3) 
: (Jun) 131 C (FB) 
-—-5, 12 (1) — See also Civil P. C. (1908), 
S. 47 (Mar) 80 
-——S. 12 (1) — Suit for ejectment filed 
under Saurashtra Rent Control Act — 
Act repealed — Bombay Act extended to 
Saurashtra — Protection under S. 12 (1) 
would be available (Dec) 278 B 
-——§, 13 (1) — See (1) Ibid, S. 5 (3) 
e - (Jun) 131 C (FB) 
(2) Civil P. C. (1908), S. 47 
(Mar) 80 


-——S. 13 €) — Acquisition of vacant 
possession of suitable residence — Ten- 


(Nov) 240 A - 


ant’s intention in such acquisition is not. 


relevant (Sep) 182 


~——5, 13 (1) (b), Explanation (as amend- 
ed by Gujarat Act (57 of 1963)) — Mean- 
ing of (May) 110 D 


-—-Saurashtra Rent Control Act (22 of 
1951), S. 13 (1) (b) — Permanent struc- 
ture — Test (May) 110 A 





Interpretation of Statutes — Explana- 
tion to section of Act — Interpretation 
of (May) 110 C 


Land Acquisition Act (1 of 1894), S. 3 (b) 
— See Civil P. C. (1908), O. 1, R. 10 (2) 
(May) 97 
5: 3 (f) — Public purpose — Acqui- 
sition of land from fund controlled and 
managed by a local authority (Dec) 261 
~—S. 3 (f) (3) — (as amended by Guja- 
rat Act 1965) — Public purpose — Am- 
ended definition is merely explanatory 
= Acquisition for a co-operative hous- 
ing society prior to amendment is one 
for public purpose (Sep) 176 A 
——Ss. 4 (1) and 5-A — Personal notice 
under Rule 1 issued in name of deceased 
owner, name of heir not having been 
brought on record — Heir abstaining 
from filing objections under S. 5-A can 
not subsequently challenge proceeding 
for want of personal notice to him 
(Sep) 176 C 
——S. 5-A — See Ibid, S. 4 (1) 
(Sep) 176 C 
Letters Patent (Bom. as applied to State 
of Gujarat), Cl. 15 — Letters Patent Ap- 
peal — New point involving a pure ques- 
tion of law can be raised (Dec) 278 A 
——(Gujarat), Cl. 15—S. 72, Bombay Pub- 
lic Trust Act (29 of 1950)—Order of Sin- 
gle Judge of High Court in appeal against 
order of District Court under S, 72 — 
Appeal against — Maintainability 
an) 15 


(J 
Limitation Act (9 of 1908), Art. 183, Pro~ 
viso — Revivor — Meaning of 
(Jan) 19 A 
Mahomedan Law — Co-heirs — Aliena- 
tion of the interest of the minor co-heir 
‘in the property (Apr) 88 
Mineral Concession Rules (1960), R. 59—~ 
See also Constitution of India, Art. 298 
(May) 117 B 
~——Rr. 59, 60 — Reservation of land by 
State Government — Effect — Power of 
Central Government to set at naught re- 
servation {May} 117 D 
R. 60 — See Ibid, R. 59 (May) 117 D 
Mines and Minerals (Regulation and De- 
velopment) Act (67 of 1957), Ss. 4 (1), 5 — 
Prohibition under S. 4 if applies to State 





Government (May) 117 C 
——S, 5 — See Ibid, S. 4 (1) (May) 117 C 
——Ss. 10, 11 — Scope — Discretion of 
State Government to grant or refuse 
mining lease (May) 117 E 
——S. 11 — See Ibid, S. 10 (May) 117 E 
——S, 18 — See Mineral Concession 
Rules (1960), R. 59 (May) 117 D 


Motor Vehicles Act (4 of 1939), S. 95 (5) 
— Original owner of a vehicle not held 
to be vicariously liable —- Insurer if 
liable to indemnify third party risk 
(Oct) 216 B 
-——S. 96 (1) — See Ibid, S. 95 (5) 
(Oct) 216 B 


——S, 110-B — Collateral benefits such 
as insurance money and the amount of 
death-cum-retirement gratuity could not 
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Motor Vehicles Act (contd.) 
be deducted from the 
amount 


compensation 
(Oct) 216 D 


MUNICIPALITIES 


—Ahmedabad Municipal By-Laws, By- 
Law 4 — See Municipalities — Bombay 
Provincial Municipal Corporation Act 
(1949), S. 458 (Oct) 211 B 


—Bombay Provincial Municipal Corpo- 
rations Act (59 of 1949), S. 45 — See Ibid, 
5. 69 (Oct) 195 B 
—-Ss. 69, 45 — “Municipal Officer” — 
Meaning of — Estate and City Improve- 
ment Officer whether Municipal Officer 
(Oct) 195 B 
S. 254 — Notice to show cause why 
unauthorised constructions should not be 
removed — Personal hearing to person 
concerned not necessary (Oct) 195 C 
—S, 376-A — Power given to Commis- 
sioner under — No offence to Constitu- 
tion Art. 14 or 19 (1) (g) (Oct) 211 A 
——S. 458 (Ahmedabad Municipal By- 
law 4) — Prohibition under by classifica- 
tion — Instance not violative of equality 
or freedom of trade under Constitution 
Arts. 14 or 19 (1) (g) (Oct) 211 B 
——Ss. 460, 461 — By-laws under S, 460 
— Applicability to area included within 
limits of Municipal Corporation after 
framing of such by-laws (Oct) 195 A 
461 — See Ibid, S. 460 _ 
(Oct) 195 A 


PANCHAYATS 
—Gujarat Panchayats Act (6 of 1962), 
S. 20 (1) — Constitutional validity — 
Section does not violate Art. 14 of Con- 








stitution (Nov) 233 A 
—S. 20 (1) — Electoral division of 
Panchayat — Deviation from propor- 


tional representation principle in effect- 
n electoral division — Constitutional 
alidity (Nov) 233 B 


Public Works Department Manual 

See under Civil Services. s 
Registration Act (16 of 1908), S. 17 (2) 
(iv) — Exemption from registration of 
compromise decree in relation’ to suit 
properties (Oct) 200 B 
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AIR 1973 GUJARAT 1 (V 6 C 1* 
J. M. SETH, I. 


Virabala and others, Appellants v. Shali 
Harichand Ratanchand, Respondent. . 


First Appeal No. 697 of 1971, with 
Gui Appin. No. 2408 of 1971, Dj- 10-7- 
2, 


Index Note: — (A) Guardians and 
Wards Act (1890) Secs. 25, 9 (i) and 4 6) 
— Application for custody of minor chil- 
dren by hnsband against wife — District 
Comt having jurisdiction im place where 
minors ordinarily reside has forisdiction — 
Place of ordinary residence of minor is g 
question of fact and not of presumption. 

Brief Note: — (A) The ‘Court’ referred 
fo in Section 25 must have the same mean- 
ing as defined in Section 4 (5) of the Act 
and will mean the District Court having 
jurisdiction to entertain an application for 
an order appointing or declaring a person to 
be a guardian. There is no difference in the 
position regarding jurisdiction if the applica- 
- tion is not under Section 9 (1) but under 
ion 25. (Para 2) 


The question of ordinary residence is a 
question of fact and not a question of pre- 
sumption. The Court has to take into con- 
sideration the relevant facts and circumstan- 
ces and find out what is the place of ordinary 
residence of the minor. AIR 1937 Bom 158 
and AIR 1932 Bom 592, Relied on; AIR 1951 
Nag 179, Dissented from. - (Para 2) 


Where two minor children were resid- 
{ng with their mother since the time she left 
her husband’s home and went to reside with 
her parents at Vaghel in Mehsana District 
and the third child was born thereafter and 
all the three children were still residing 
there for over a period of two years when 


*Only portions approved for reporting 
by High Court are reported here. 


JP/JP/E792/72/KSB 
1972 Gniaratit 1 G—20 


the husband filed his petition for their cus- 
tody in Palanpur District Court within whose 
jurisdiction he resided, it was held that tak- 
ing into consideration all the relevant cir- 
cumstances, the minors were ordinarily resid- 
ing in Vaghel and that, therefore, the 
Palanpur District Court had no jurisdiction 
to entertain the application. AIR 1960 All 
285 and AIR 1963 Assam 193 and AIR 1960 
Punj 372, Relied on. (Para 2) 


Index Note: — (8) Civil P. C. (1938), 
Sections 21 and 141 — Though Section 141 
applies ta proceedings under Guardians and 
Wards Act, Section 21 cannot apply — Court 
baving mo territorial jurisdiction passing 
order for custody ef minor — Order can be 
set aside im appeal and trial Court directed 
to retarn it for presentation to proper court. 
(CX-Ref: Guardians and Wards Act (1820) 
Sections 25 and 47 (9). (Paras 2, 5, 22 & 23) 


Brief Note: — (B) Proceedings under 
the Guardians and Wards Act are miscella- 
neous proceedings in a Court of civil juris- 
diction within the meaning of Section 141 
of the Code so as to attract the procedure 
provided in that Code as far as it can be 
made applicable. (1912) ILR 36 Bom 20, 
Relied on. (Paras 2, 5) 

But in view of the specific provisions in 
that Act, Section 21 of the Code cannot be 
made applicable to such proceedings which 
under the scheme and object of that Act can 


‘be entertained only by the Court referred to 


in the relevant provisions of the Act. AIR 
1965 Mys 110 and AIR 1969 Mys 226 and 
AIR 1951 Pun 375, Distinguished. 

(Paras 22, 23) 


- Hence where a court having no territo- 
rial jurisdiction to entertain an application 
under Section 25 of the Act passes an order 
for the custody of the minor, the order can 
be set aside in appeal under Section 47 (c) 
of the Act and the trial Court can be direct- 
ed to return the application for presentation 
to the proper court. (Para 2) 


2 Guj. [Prs. 1-2] 
Cases Referred: Chronological 
AIR 1969 Mys 226 = (1967) 1 Mys 
LI 675, Abdul Azeem v. Fahimun- 
nisa Begum 7 
AIR 1965 Mys 110, Om Prakash 
Dhawan v. Santosh Kumari 
ATR 1963 Assam 193, Mst. Feroza 
Begum v. Akhtaruddin Laskar 
AIR 1960 All 285, Jamuna Prasad 
`v. Mst. Panna 
AIR 1960 Pun; 372, Harbans Singh 
v. Vidya Wanti 
AIR 1957 Ker 158 = 1957 Ker LY 
424, Sarada Nayar v. Vay: 
Amm 


a 

AIR 1955 All 611, Chandra Kishore 
v. Smt. Hemlata Gupta 

AIR 1954 SC 340 = 1955 SCR 117, 
Kiran Singh v. Chaman Paswan 

AIR 1954 Sau 152 = 7 Sau LR 123, 
Bai Arunakumari v. Natwarsingh 

AIR 1951 Nag 179 = 1951 Nag LI 
86, Vimalabai v. Baburao 

AIR 1951 Punj 375 = 52 Pun LR 
446, Kishorilal v. Firm  Lajjaram 
Ram Sarup g 

AIR 1937 Bom 158 = 39 Bom LR 
103, Chimanlal v. Rajaram 2 

AIR: 1932 Bom 592 = 34 Bom LR 

1293, Lakshman v. Gangaram 2 

S 


Paras 


PE MNN a ~w 


PED ANDY 


(1912) ILR 36 Bom 20 = 13 Bom 
LR 487, In Re, Bai Jamnabai 
(1909) 11 Bom LR 1137 = ILR 34 
Bom 121, Rev. Robert Ward v. 
Velchand Umedchand 9 
N. H. Bhatt, for Appellants; S. B. Ma- 
jmudar, for Respondent. 


JUDGMENT:— * * * * >» 


2. Mr. N. H. Bhatt, learned Advo- 
cate appearing for the appellants has con- 
tended that the question of ordinary resi- 
dence is a question of fact and not a ques- 
tion of presumption. He conceded that the 
mere fact that the minor children resided 
at vilage Vaghel on the date of the appli- 
cation by itself would not be sufficient for 
the Court to come to the conclusion that 
Vaghel village was the ordinary place of 
Tesidence of the minor children. The 
Court has to look to all relevant 
facts and circumstances and decide on the 
basis of them as to what is the place of ordi- 
nary residence of minor children. Mr. Bhatt 
urged that it was an admitted position that 
Virbala, the mother of the minor children, 
left her husband’s home at Palanpur on 31st 
October, 1967. Even according to the hus- 
band’s own case, even prior to that leaving 
her husband’s- home, Virbala used to stay 
More often at her parents’ place rather than 
at her husbands home. The husband’s 
whole case was and is that Virbala has left 
her husband’s home with an animus deser- 
tendi. On the ground of desertion, the 
husband has taken out a judicial proceeding 
against the wife for judicial separation. 
According to the petitioner’s case and evi- 
dence, several persons intervened and went 
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to call back the wife and the children. Even 
after coming to the outskirts of the village 
Vaghel, they dropped the idea of coming to 
Palanpur and went back to village Vaghel. 
Even, Ashok, the, eldest son, left and did not 
accompany the father and his companions. 
It has been brought on the record that 
Ashok, who is the eldest son, is schooling 
at village Vaghel, for the last few years, 
from the time he started schooling. Admit- 
tedly the last child, which is a male child, 
is born at village Vaghel and has been all 
along living at village Vaghel. It is not 
suggested that at any time, after Virbala left 
with the children and went to reside with 
her parents’ place at Vaghel, she and her 
minor children ever came and resided with 
their father. In view of these circumstances 
and the facts brought on the record and 
proved, the learned trial Judge, Mr. Bhatt 
submitted, was not justified in coming to the 
conclusion that Palanpur District Court had 
jurisdiction to hear the petition. In sup- 
port of his arguments, he has invited my 
attention to two decisions of the Bombay 
High Court and also decisions of other High 


Courts 


Mr. S. B. Majmudar, learned Advocate 
appearing for the respondent, father of the 
minor children, urged that this was a peti- 
tion under Section 25 of the Guardians and 
Wards Act (hereinafter referred to as the 
Act) and not under Section 9 of the Act. 
He has urged that the decisions relied upon 
by Mr. Bhatt interpreting the relevant words 
of Section 9 cannot be pressed into service. 
He further contended that admittedly two 
minor children, who were born before Vir- 
bala left her husband’s home, were living 
with their parents, that is Virbala and Hari- 
chand at Palanpur at Harichand’s home 
Under Section 6 of the Hindu Minority and 
Guardianship Act, 1956, the father was the 
natural guardian of the minor children. He, 
therefore, contended that the admitted posi- 
tion in law was that the father was the 
natural guardian of the minor children and 
continued to be the guardian. As a natural 
corollary, therefore, the residence of minor 
children would be the ordinary place of 
residence of their guardian and admittedly 
the ordinary place of residence of the guar- 
dian is Palanpur. In support of his argu- 
ments, he laid considerable emphasis on the 
decision of the Nagpur High Court to which 
I will make reference at an appropriate 
place. Mr. Majmudar submitted that ordi- 
nary residence would mean the usual resi- 
dence and usual residence will be the resi- 
dence of the minors where they lived prior 
to their mother leaving her husband’s home. 

my opinion, the arguments advanced 
by Mr. Bhatt are well founded. Section 9 (1) 
of the Act states that if the application is 
with respect to the guardianship of the per- 
son of the minor, it shall be made to the 
District Court having jurisdiction in the place 
where the minor ordinarily resides. The 
words which require interpretation at my 
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hands are the words “where the minor ordi- 
marily resides”. We have to find out the 
exact connotation of the words “where the 
minor ordinarily resides”. Section 25 of the 
Act, with which we are concerned, uses the 
word “Court”. The word “Court” is de- 
fined in Section 4 (5) of the Act. Clause (a) 
of it reads as under:— 

““the Court” means the District Court 
having jurisdiction to entertain an application 
under this Act for an order appointing or 
declaring a person to be a guardian unless 
there is something repugnant in the subject 
or context.” 

There is nothing in Section 25 to indicate 
that the word “Court” was intended to be 
given any other meaning. It is, therefore, 
evident that the Court referred to in 

tion 25 will mean the District Court having 
jurisdiction to entertain an application for 
an order appointing or declaring a person 
to be a guardian. In the instant case, if the 
Court comes to the conclusion that the ordi- 
nary residence of the minors was village 
Vaghel in Taluka Sami, District Mehsana, it 
is the District Court at Mehsana which will 
have jurisdiction to hear this application. 
Even if we read clause (b) (ii) of sub-sec- 
tion (5) of Section 4 of the Act, the position 
is the same. It reads:— 


“Where a guardian has been appointed 
or declared in pursuance of any such appli- 
cation in any matter relating to the person 
of the ward the District Court having juris- 
diction in the place where the ward for the 
time being ordinarily resides.” 

In the instant case, Harichand, the present 
respondent, has not been appointed as a 
guardian or declared in pursuance of any 
such application. We will, therefore, be 
guided by Section 4 (5) (a) of the Act. A 
perusal of the relevant provisions of the Act 
clearly indicates that there would be no 
difference in the position regarding jurisdic- 
tion in case the application is not under 
Section 9 of the Act but is under Section 25 
of the Act. If the Legislature had intended 
to give jurisdiction to the Court in the ap- 
pointment of a guardian of a minor person 
or for the custody of the minor child on 
the basis of his legal residence, the Legis- 
lature would not have used the words “where 
the minor ordinarily resides”. The Legisla- 
ture could have advisedly used the words 
“where there is legal residence of the minor 
or where there is the deemed residence of a 

inor.” In my opinion, the question of ordi- 
mary residence is a question of fact and not 
a question of presumption. The Court has 
to take into consideration the relevant facts 
and circumstances and find out what is the 
place of ordinary residence of the minor. 

erely because the ordinary place of resi- 
idence of the father of the minors is Palan- 
pur, it cannot be presumed that the ordinary 
residence of the minor children of his is 
JPalanpur. At the same time, merely be- 
cause the minors happened to be at village 
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Vaghel on the date of the application, it 
cannot be presumed that that is the ordi- 
nary place of their residence. This conclu- 
sion of mine is supported by the decision of 
a Division Bench of the Bombay High Court 
in Lakshman v. Gangaram, AIR 1932 Bom 
592. It is observed:— 

“A minor resident of R. district was 
married to a person resident of P. District. 
Applications for the appointment of guar- 
dian of the person were filed by the mother 
and the husband. The minor had been mar- 
ried for a year and had stayed for only five 
months with her husband”. 

It was held “that considerations of conve- 
Mience are relevant only when the minor 
ordinarily resides in two districts. In this 
case the minor ordinarily resided only in R 
District and so the Court at R had jurisdic- 
tion”. 

Broomfield, J., has observed:-— 

“It is provided in Section 9 of the Act 
that if the application is with respect to the 
guardianship of the person of the minor, it 
shall be made to the District Court having 
jurisdiction in the place where the minor 
ordinarily resides. The first question there- 
fore is whether this minor girl Sonabai ordi- 
narily resides in the Poona District or in the 
Ratnagiri District. 

We have been referred to several cases 
but none of them is of much assistance upon 
this particular point. The only thing which 
can be said to be at all clear is that resi- 
dence is a matter of fact and not a matter 
of presumption. It cannot be presumed that 
the minor girl ordinarily _ resides in Poona 
merely because her husband is residing there. 
Now the facts are that Sonabai’s parents live 
in Khed in the Ratnagiri District, and upto 
the date of her marriage  Sonabai lived 
with her parents in Khed. Her marriage 
with Laxman Morshet also took place in 
Khed in June 1929. After the marriage it 
appears that she went to live with her hus- 
band in Poona for one month. She then 
returned to her parents in Khed and subse- 
quently she stayed with her husband in 
Poona from October 1929 to February, 1930. 
That is to say, out of the whole of her life 
she has lived for about four months in 
Poona; all the rest of the time she has been 
residing in Khed in the Ratnagiri District.” 
In a later decision of the Bombay High 
Court in Chimanlal v. Rajaram, AIR 1937 
Bom 158, another Division Bench of the 
Bombay High Court has taken the same 
view. In that case an application for the 
custody of a minor girl was made under 
Section 25 by her paternal uncle residing 
outside the jurisdiction of the Court. It was 
found that the girl with her mother lived 
with him since her father’s death and both 
were maintained by him. The Court appoint- 
ed the applicant as her guardian, on taking 
security from a person who resided within 
its jurisdiction. It was held that. 
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“In order to give the Court jurisdic- 
tion under Section 25 the minor must be 
‘ordinarily resident’ within the local limits 
of the jurisdiction of the Court in view of 
ie ecu of ‘Court’ in Section 4 (5) of 

e Act”. 


At P. 160, it is observed— 


“In view of the fact already mentioned, 
that the minor has spent the greater part 
of her short life with the respondent in 
Kolhapur, there might have been some diffi- 
culty in this connection, but since April 1934 
the has admittedly been residing with the 
Opponents in the Poona District. At the time 
the application was made in January 1935 
she had already been residing with them for 
eight months. The husband with whom her 
engagement has been made is a resident of 
Poona. If the application under Section 25 
had not been made at all she would doubt- 
less have continued to reside at Poona. 
Under these circumstances we think that it 
can be said that she was ordinarily resid- 
ing within the jurisdiction of the District 
Court of Poona at the material time both 
for the purpose of appointment of a guar- 
dian and for the purpose of an order unden 
Section 25.” X 


It cannot be gainsaid that the arguments 
advanced by Mr. Majmudar get support 
from the decision of the Nagpur High Court 
in Vimlabai v. Baburao, AIR 1951 Nag 179. 
Mudholkar, J., (as he then was) has observ- 


“Under the Hindu law, the father is the 
natural guardian of his children and his 
children must be deemed to reside where 
be resides. Where a man has no permanent 
abode, he must be deemed to reside where 
he actually resides. It follows therefore that 
his children must also be deemed to reside 
at the place where he happens to reside. 


Thus, where a Hindu minor has been 
living in Amraoti continuously for over a 
year with her father, she must be deemed 
to reside ordinarily in Amraoti, though be- 
fore going to Amraoti to live with her father 
after he found employment there, she lived 
for the greater part of her short life in 
Nagpur first with her parents and thereafter 
with her mother. During the period, the 
minor spent with her mother, in Nagpur, 
after the departure of her father, she (the 
minor) must be deemed to be in charge of 
the mother on behalf of the father who is 
her natural guardian. So Nagpur cannot be 
said to be the place of her legal residence”. 
With respect, I may say that we are not 
concerned in deciding the question of juris- 
diction as regards the legal residence. We 
are concerned with the question regarding 
the ordinary residence of the minors. Apart 
from that, this view runs counter to the view 
taken by the Bombay High Court prior to 
the date of the bifurcation and consequently 
those decisions are binding on me. In my 
opinion, these Bombay decisions also lay 
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down the correct position of law. A Division 
Bench of the Saurashtra High Court in Bat 
Arunkumari v. Natwarsingh, AIR 1954 Sau 
152 has taken a similar view. It is observed 
therein that— 


“there is no presumption that the minof 
fs deemed to reside at the place where his 
natural guardian resides, and the place of 
residence of the natural guardian is not the 
determining factor in deciding the question 
of Court’s jurisdiction, except as one of tha 
circumstances to be considered in determin- 
ing the ordinary place of residence of the 
Minor. Even if such presumption can be 
raised, it is a weak presumption liable to be 
easily rebutted by proof of other circum- 
stances. The question of residence of the 
minor is thus a question of fact which must 
be determined in the light of circumstances 
of each case.” 


Where however the averments in the ap- 
prennon made it clear tbat the applicant 
imself accepted the position that the minor’s 
ordinary place of residence on the date of 
the application was at B and that the appli- 
cation was made at S on the ground of his 
own residence and on the ground 
that 10 months before the application 
the minor had resided with hi it 
was held that “the application filed at S 
must fail on the ground of want of jurisdic- 
tion and it was not necessary to remand the 
case for recording evidence about the actual 
place of the minors residence”. 


In the instant case, similar is the position. 
Admittedly, according to the father, the 
minor children are residing at mother’s pa- 
rents’ place since 31st October 1967. The 
application has been filed on 6th January, 
1970. It means that on the date of the ap- 
plication, the minor children were living for 
a period of over two years at village Vaghel.i 
It is significant to note at this stage that 
Ashok, the eldest child, was born on 22nd 









on 15th May, 1968. Mahendra has never 
fesided at his father’s place. He has all) 
along lived at village Vaghel. Even before 
Virbala left her busband’s home, even ac- 
cording to her husband’s version, Virbala: 
more often resided at her parents” place. 
The eldest child, who has reached the age 
of schooling, is studying at the school at 
Vaghel. Taking into consideration all thei 


p 
A Single Judge of the Allahabad 
High Court in Jamna Prasad v. Mst. Panna, 
AIR 1960 All 285 has taken a similar view. 
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It is observed by Bhargava, J.:— 

__ “The words ‘ordinarily resident’ have a 
different meaning than ‘residence at the time 
of the application.” Both may be identical 
or may be different. That would depend on 
the facts of each particular case. To inter- 
pret the words ‘where the minor ordinarily 
resides’ to mean ‘where the minor actually 
resides at the time of the application’ may 
In some cases amount to rendering nugatory 
all the provisions of the Guardians and 
Wards Act. It may be that persons who 
have absolutely no right may remove the 
minor forcibly and keep him at a distant 
place, when the application is made, where 
the minor was ordinarily residing, and ob- 
jection may be taken that the application 
was not entertainable. The entire circum- 
stances, the intention with which the minor 
bad been removed, the person with whom 
the minor has been living and other relevant 
factors have to be taken into consideration.” 
In the instant case, the minors are residing 
with none else but with their mother. When 
the mother left her husband’s home, two of 
the elder minors were of very tender age. 
The third minor has been born even after 
the mother left her husband’s home. In 
Harbans Singh v. Vidya Wanti, AIR 1960 
Pun 372, Dua, J., (as he then was) has taken 
a similar view observing— 

“A question whether or not a minor 

ordinarily resides within the jurisdiction of 
a Court, has to be decided on the facts and 
circumstances of each case”. 
A Division Bench of the Assam High Court 
in Mst. Firoza Begum v. Akhtaruddin Laskar, 
AIR 1963 Assam 193, has also taken a simi- 
lar view. It is observed therein— 

“the requirement of Section 9 of ordi- 
nary residence was satisfied in the case 
Silchar. The minors had been residing at 
Silchar for a substantial period of time 
prior to the application made by the father 
in the District Court at Gauhati. In the 
circumstances, the only Court which could 
be said to have jurisdiction according to the 
language of Section 9 of the Act was the 
District Court at Silchar”. 


In paragraph 4 at page 194, it is observed:— 

“Tt is contended by Mr. Ghose that the 
expression. ‘ordinarily resides’ does not mean 
casual or factual residence of the minors at 
the time of the application being made, and 
that normally the residence of the minor 
should be taken as the place where the legal 
guardian ig residing. He placed reliance in 
the cases of Jhala Harpalsingh v. Bai Arun- 
kunvar, ATR 1954 Sau 13; Chandra Kishore 
v. Smt. Hemlata Gupta, AIR 1955 All 611; 
and Sarada Nayar v. Vayankara Amma, 
AIR 1957 Ker 158.” 
After referring to these decisions, in para- 
graph 5, it is observed— 

“In the instant case, it is not disputed 
that the minors left with their mother to 
Silchar in the year 1957, and that the 
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minors had been living with their mothey 
ever since in Silchar. The application filed 
by the father in the District Court at Gau- 
hati was only made on 21-3-1960, as already 
pointed out. It is, therefore, clear that the 
minors had been residing at Silchar for a 
period of about three years prior to the 
making of the application. In the circum- 
stances, we feel that the requirement of Sec- 
tion 9 of ordinary residence is satisfied in 
the case of Silchar, and it can be held 
without any difficulty that the minors had 
been residing at Silchar for a substantial pe- 
siod of time prior to the application made 
by the father in the District Court at Gau- 
hati. It is not the case of the father of the 
minors that the minors were taken away to 
Silchar for the purpose of avoiding the juris- 
diction of the District Court at Gauhati, be- 
cause the application in the District Court 
at Gauhati was made, as already pointed out, 
about three years after the minors had left 
for Silchar.” 

The present case with which we are con- 
cerned practically stands on the same foot- 
ing. Mr. Majmudar invited my attention to 
the decision of the Kerala High Court in 
AIR 1957 Ker 158. The relevant observa- 
tions are— 

“The expression ‘where the minor ordi- 
narily resides’ appears to have been delibe- 
rately used in Section 4 (5) (b) (ii), to ex- 
clude places to which the minor may be re- 
moved at or about the time of the filing of 
the application for the enforcement of the 
guardianship and custody of the minor. The 
phrase ‘ordinarily resides’ indicates ordinary 
residence even at the time of the presenta- 
tion of the application under Section 25, 
The emphasis is undoubtedly on the minor’s 
ordinary place of residence. Such a place 
has to be determined by finding out as to 
where the minor was ordinarily residing and 
where such residence would have continued 
but for the recent removal of the minor to 
a different place. 

Where the application is filed soon after 

such removal, the place of such removal will 
be ignored for the purpose of determining 
the jurisdiction of the Court to entertain the 
application and in spite of such removal the 
minor will be deemed to have its residence 
at the place where it was ordinarily resid- 
ing.” 
The present case is not a case of that type. 
After the mother left her husband’s home, 
the minors are residing at village Vaghel. 
Mr. Majmudar also invited my attention to 
the decision of Mukerji, J., in ATR 1955 All 
611. It is. observed therein— 


“Under the Hindu law, the father is the 
natural guardian and the preferential guar- 
dian of his minor children. Therefore, when 
there is a contest between the mother and 
the father in regard to what the residence 
of the minor children is going to be, then 
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the mother’s word cannot be accepted in 
preference to the word of the father. 

Thus where the evidence shows that cer- 
tain minors had an ancestral home in Meerut, 
that they had been there with their father 
and mother during the better part of their 
short life and that they had been taken by 
their mother to Dehra Dun for only a very 
brief span-of a few hours, it was held that 
the ordinary residence of the minors was 
Meerut and that the Debra Dun Court had 
no jurisdiction to entertain the application 
of the mother for the guardanship of hen 
minor sons.” 


In the instant case, the position is quite dif- 
ferent. It apperas that most of the High 
Courts have taken the view that there is no 
such presumption, as has been canvassed by 
Mr. Majmudar. It is a question of fact. 
The Court has to decide the question of 
ordinary residence of minors on taking into 
consideration all the relevant circumstances. 
J, therefore, hold that the District Court at 
Palanpur had no jurisdiction to entertain 
and hear the petition filed by the present 
opponent for the custody of the minor chil- 
dren. The order passed by the trial Court 
is, therefore, without jurisdiction. It is, 
therefore, required to be set aside. The pre- 
sent proceeding being a miscellaneous pro- 
ceeding, Section 141 of the Civil Procedure 
Code can be pressed into service and an 
order can be passed for directing the trial 
Court to return the application, Ex. 1 of 
Civil Miscellaneous Application No. 1 of 
1971, for presenting it to the proper Court. 
The appeal is allowed and the order passed 
by the trial Court dated 3rd September, 1971, 
is set aside on the ground that the trial 
Court had no jurisdiction to entertain and 
hear this petition. The trial Court is direct- 
ed to return Ex. 1 of Civil Miscellaneous 
Application No. 1 of 1971 (Original No. 2 
of 1970) to the respondent (original peti- 
tioner) for presenting it to the proper Court. 
Mr. Bhatt fairly states that, in the circum- 
stances of the case, the Court may pass an 
order that each party should be ordered to 
bear its own costs throughout.’ Each party 
is ordered to bear its own costs throughout. 
Cross objections do not survive in view of 
my finding regarding jurisdiction. They, 
therefore, stand dismissed with no order as to 
costs. Civil Application No. 2408 of 1971 
does not survive. It stands disposed of with 
no order as to costs. 


10th July, 1972. 


3-4. Mr. Majmudar, appearing for 
the respondent, before the oral judgment, 
dated 20th June, 1970, was signed by me, 
requested to the Court that he had failed to 
point out to the Court the provisions of 
Section 21 of the Civil Procedure Code 
(which will be hereinafter referred to as 
“the Code”), which in terms precludes the 
appellate or revisional Court to entertain ob- 
jection as to the place of suing unless such 
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objection was taken in the Court of first in- 
Stance at the earliest possible opportunity 
and in all cases where issues are settled at or 
before such settlement, and unless there has 
been a consequent failure of justice. In the 
instant case, admittedly, the appellants had 
taken up such objection regarding the juris- 
diction of the District Court, Banaskantha 
at Palanpur, at the earliest possible opportu- 
nity. It was, therefore, contended by Mr. 
Majmudar that the question that would arise 
for consideration was whether there had 
been a consequent failure of justice. In his 
submission, the second condition is not satis- 
fied and eventually, this Court cannot inter- 
fere with the order passed by the learned 
District Judge in Civil Miscellaneous Appli- 
cation No. 1 of 1971. The matter was, 
therefore, kept for re-hearing on this point. 


5. Mr. Majmudar has submitted that 
Section 141 of the Code indicates that the 
procedure provided in the Code in regard 
to suits shall be followed, as far as it can 
be made applicable, in all proceedings in 
any Court of Civil jurisdiction: Mr. Majmu- 
dar has submitted that the proceeding in 
question could be said to be a proceeding in 
a Court of Civil jurisdiction. It was in the 
nature of original proceeding. Provisions of 
Section 141 of the Code could, therefore, be 
into service. In support of his 
arguments he invited my attention to the 
decision of the Bombay High Court in Re 
Bai Jamnabai, (1912) ILR 36 Bom 20. At 
pages 26 and 27, the relevant observations 
made are: 


“As the matter is one of very great im- 
portance in the administration of the Court’s 
jurisdiction in relation to infants, I think it 
desirable to say that I have no doubt that 
the court would have had power in this case 
to appoint a receiver had it considered it 
necessary or proper to do so.” 


After referring to the English practice, it is 
further observed: 


Turning to the Code, very wide 
powers are given to the Court as regards the 
appointment of a receiver. Section 141 of 
the Code provides that the procedure laid 
down in the Code in regard to suits should 
be followed as far as it can be made ap- 
plicable in all proceedings of any Court of 
civil jurisdiction; and having regard to the 
terms of Section 12 of the Guardians and 
Wards Act that the Court may make such 
order for the protection of the person and 
property of the minor as it thinks proper, 
I am of the opinion that Section 141 of the 
Code makes applicable in a proceeding on 
a petition under that Act, the sections and 
orders dealing with the appointment of the 
receivers.” 


In view of this decision it cannot be gain- 
said that the provisions of Section 141 of 
the code will have application to a proceed- 
ing under the Guardians and Wards Act, 
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1890 (which will be hereinafter referred to 


as “the Act”). 


6. The important question for con-. 


sideration is that in view of the scheme of 
the said Act, the Court would be justified 
in invoking the provisions of Section 21 
of the Code. Mr. Majmudar has invited 
my attention to the decisions of different 
High Courts and a decision of the Supreme 
Court in support of his argument that the 
respondent could get the benefit of Section 
21 of the Code. A Division Bench of the 
Mysore High Court in Omprakash Dhawan 
v. Santosh Kumari, AIR 1965 Mys 110, 
while dealing with the provisions of the 
Hindu Marriage Act, 1955, has observed at 
page 112: 


“Now Section 13 (1) (viii) of the Hindu 
Marriage Act creates a right to a decree of 
divorce in cases where there has been non- 
resumption of cohabitation for a space of 
two years and more after the passing of a 
decree for judicial separation. We cannot 
accede to the view suggested by Mr. Naze- 
reth that we should regard the earlier de- 
cree for judicial separation as a nullity, 
since, according to him, there was neither 
the solemnisation of the marriage nor the 
required residence of the spouses within the 
jurisdiction of the District Judge. The 
argument overlooks the essential distinction 
between absence of territorial jurisdiction 
and absence of inherent jurisdiction which 
was explained by the Supreme Court in 

i Singh v. Chaman Paswan, AIR 1954 
SC 340 (to which my attention was also 
drawn by Mr. Majmudar) thus: 


Tsise With reference to objections re- 
lating to territorial jurisdiction, Section 21 
of the Civil Procedure Code enacts that no 
objection to the place of suing should be 
allowed by an appellate or revisional Court, 
unless, there was- a consequent failure of 
justice. 

AE The policy underlying Sections 21 
and 99, C.P.C. and Section 11 of the Suits 
Valuation Act is the same, namely, that 
when a case had been tried by a Court on 
the merits and judgment rendered, it should 
not be liable to be reversed purely on tech- 
nical grounds, unless it had resulted in 
failure of justice, and the policy of the 
legislature has been to treat objections to 
jurisdiction both territorial and pecuniary 
as technical and not open to consideration 
by an appellate Court, unless there has 
been a prejudice on the merits......... as 


It is observed in para 11: 


“Although Mr. Nazarath maintained an 
argument to the contrary, it seems to us 
that the objection to jurisdiction now ad- 
vanced on behalf of the wife in the con- 
text of the earlier application for judicial 
‘separation is an objection of a technical 
nature amounting as it plainly does to an 
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objection to territorial jurisdiction. If an 


appellate Court could not bave listened to 


that objection after an appeal had been 





preferred from a decree for judicial sepa- 


Tation made by the District Court on the 





earlier occasion, it should follow that we 


should not listen to that objection in those 
proceedings in which the application was 
for a decree of divorce on the foundation 
of the earlier decree for judicial separa- 


tion.” 

7-8. In Abdul Azeem v. Fabi- 
munnisa Begum, AIR 1969 Mys 226, at 
p. 230, a Division Bench of the Mysore 
High Court has taken the same view when 
dealing with the provisions of Dissolution 
of Muslim Marriages Act, 1939. The rele- 
vant observations made in para 32 are: 

‘The only other submission made by 
Mr. Kagalkar was that the suit should have 
been instituted in the Munsiff’s Court and 
not in the Court of the District Judge. But, 
as Mr. Suresh Joshi has pointed out to us, 
this objection to jurisdiction was raised very 
late and it was raised only when the Dis- 
trict Judge was called upon to make a de- 
cree on the application of the wife after 
the finding had been recorded on impotence. 
Mr. Joshi, in our opinion, is right in con- 
tending that in that situation, Section 21 of 
the Code of Civil Procedure stands at- 
tracted. We are satisfied in our minds that 
the assumption of jurisdiction by the Dis- 
trict Judge, even if he did not possess it, 
did not result in a failure of justice. We 
are of the opinion that we should overrule 
the objection as to want of jurisdiction.” 

In Kishori Lal v. Firm Lajja Ram, 
Ram Sarup, AIR 1951 Pun; 375, Harnam 
Singh, J., has observed: 

“Under Section 21 even though the 
objection as to place of suing has been 
raised at the earliest possible opportunity 
or wrongly disallowed the judgment will not 
be disturbed unless the trial in the wrong 
Court has led to a failure of justice. In 
order to ascertain whether there has been 
a failure of justice the appellate Court 
must go into the merits of the case and 
form an opinion upon the justice or other- 
wise of the decision of the original Court.” 

Mr. Majmudar has frankly stated that 
he could not find out any decision where 
in a proceeding under the Act it was held 
that Section 21 of the Code was attracted. 
Mr. N. H. Bhatt, appearing for the appel- 
lants, has urged that in all the decisions, 
to which reference has been made earlier, 
orders have been set aside on the ground 
that the lower Court had no jurisdiction 
to entertain the proceeding under the Act. 
He admits that it was true that in none of 
those cases inciuding the decision of the 
Bombay High Court, to which I have made 
teference, no argument was advanced on 
the basis of Section 21 of the Code. Mr. 
Bhatt submits that the obvious reason was 
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that such an argument was untenable and 
that was the reason why no such argument 
was advanced. He has urged that the legis- 
lature, in its wisdom, while enacting this 
special law, had given jurisdi 


diction to a particular Court was given not 
on the basis of the provisions of Sections 
16 to 20 of the Code. Mr. Bhatt submits 
that there was good reason for making 
such special provision in the Special Act. 
The reason was that the Court had to 
supervise the administration of the estate 
of the infants.- Several statutory duties 
were cast upon the Court. With that ob- 
ject in mind, the Court which could effec- 
tively deal with such problems, was invest- 
ed with the jurisdiction. 

9. Mr. Bhatt has invited my atten- 
tion to the decision of a Division Bench 
of the Bombay High Court in Rev. Robert 
Ward v. Valchand Umedchand, (1909) 11 
Bom LR 1137. It.was held by the Bombay 
High Court that the Ahmedabad Court had 
po jurisdiction to appoint guardian of the 
minor, for the minor was living in Baroda 
and had no other place of residence; and, 
therefore, Baroda was the place where he 
ordinarily resided within the meaning of 
Section 9 of the Act. In my opinion, this 
decision cannot be of much use in deter- 
mining the question that is posed before 
.me. In that case, the place where the 
minor was found to be ordinarily residing 
was Baroda, which was then a native State. 
fn the instant case, the District Court at 
Mehsana and the District Court, Banas- 
kantha at Palanpur, both are the Courts 
working within the limits of the Gujarat 
State. It is true that at p. 1143, in the last 
but one para, it is observed: 


“It is argued on behalf of the respon- 

dent (with what correctness we do not know) 
that the Mission House in Baroda where 
the minor is living is in British Canton- 
ment and is within the jurisdicton of the 
Judicial District of Broach. It may be so, 
but, even if it is so, that does not give 
jurisdiction to the District Judge of Ah- 
medabad.” 
The order of the District Judge was, there- 
fore, set aside. It does not appear that any 
argument was advanced before the Division 
Bench of the Bombay High Court that in 
view of the provisions of Section 21 of the 
Code, even if the District Court at Broach 
had jurisdiction and the Ahmedabad Dis- 
trict Court had no jurisdiction, the order 
passed by the District Court at Ahmedabad 
cannot be set aside unless it had occasioned 
a failure of justice. x. 

10. Section 3 (b) of the Hindu Mar- 
fiage Act, 1955, defines “District Court” as 
under: 

“istrict Court? means, in any area 
for which there is a city civil Court, that 
Court, and in any other area the principal 
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civil Court of original jurisdiction, and in- 
cludes any other civil Court which may be 
specified by the State Government, by noti- 
fication in the Official. Gazette, as having 
isdiction in respect of the matters dealt 
with in this Act.” 
Section 19 of the Hindu Marriage Act, 
1955, reads: 
“Every petition under this Act shall be 
ted to the District Court within the 
local limits of whose ordinary original civik 
jurisdiction the marriage was solemnized os 


the husband and wife reside or last resid- 
ed together.” 


A mere perusal of this section indicates 
that the jurisdiction has been vested fov 
entertaining applications under the said Act 
in the Courts referred to therein. Jurisdic- 
tion given to those Courts was depending 
upon several factors referred to therein. It 
is further significant to note that there is 
specific Section 21 which reads: 


_ “Subject to the other provisions con- 
tained in this Act and to such rules as the 
High Court may make in this behalf, all 
proceedings under this-Act shall be regulat- 
ed, as far as may be, by the Code of Civil 
Procedure, 1908.” 

In the Act with which we are concerned, 
there is no such section like Section 21 of 
the Hindu Marriage Act, 1955. In Section 
4 (4) of the Act, “District Court” has been 
defined as under: 

“District Court? has the meaning as- 
signed to that expression in the Code . of 
Civil Procedure, and includes a High Court 
in the exercise of its ordinary original civil 
jurisdiction.” 

In Section 4 (5) the phrase “the Court” has 
defined as under: 

“ ‘the Court’ means— 


2) the District Court having jurisdic- 
tion to entertain an application under this 
Act for an order appointing or declaring 
a person to be a guardian.” 

A plain reading of this sub-section (5) of 
Section 4 of the Act, indicates that the 
Court has been given a specific meaning. 
It means, the District Court which has 
jurisdiction to entertain an application undes 
this Act for an order appointing or declar- 
ing a person to be a guardian. It is, there- 
fore, evident that when a question is pos- 
ed, whether a particular Court is the Court 
within the meaning of phrase “the Court” 
referred to in the provisions of this Act, 
that question has to be answered by posing 
a question whether that Court would have 
jurisdiction to entertain an application 
under that Act for an order appointing os 
declaring a person to be a guardian. 

11. Clause (b) of it reads: 


“Where a guardian has been appointed 
or declared in pursuance of any such ap- 
plication-— 
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_. @ the Court which, or the Court of 
the Officer who, appointed or declared the 
guardian or is under this Act deemed to 
have appointed of declared the guardian; 
" @ in any matter relating to the per- 
son of the ward the District Court having 
jurisdiction in the place where the ward fon 
the time being ordinarily resides; on 


(c) in respect of any proceeding trans- 
ferred under Section 4-A, the Court of the 
officer to whom such proceeding has been 
transferred.” f 


It is thus evident that to meet with all the 
eventualities, special specific provisions have 
been made in this section to indicate which 
Court would have jurisdiction, taking into 
consideration the aforesaid factors. In 
clauses (i) and (i) even deeming provisions 
have been introduced. ermore, Sec- 
tion 4 (5) (b) Gi) indicates that when the 
question relates to the person of the ward, 
that District Court, in the place where the 
ward for the time being ordinarily resides, 
will have the jurisdiction. 


12. In view of certain provisions in 
Section 4-A for transferring the matters, 


the legislature by incorporating the provi- 
sions in clause (c), has indicated the Court 
or officer to whom such proceeding has 
been transferred, is included within the 
meaning of the word “Court”. . It is signi- 
ficant to note that the High Court has been 
given power to confer jurisdiction by gene- 
ral or special order on any officer exercis- 
fng original civil jurisdiction subordinate to 
a District Court, or authorise the Judge of 
any District Court to empower any such 
officer subordinate to him Ẹ»to dispose of 
any proceedings under this Act transferred 
to such officer under the provisions of this 
section (Section 4-A (1) of the Act). It is 
significant to mote that the legislature has 
advisedly made these provisions for trans- 
fer and the transfer is not intended to be 
made under the provisions of Section 24 
of the Code. 


13. Sub-section (2) of Section 4-A 
of the Act, further empowers the Judge of 
a District Court by an order in writing to 
transfer at any stage any proceeding under 
this Act pending in his Court for disposal 
to any officer subordinate to him empower- 
ed under sub-section (1) of Section 4-A of 
the Act. Similarly, provision is made by 
sub-section (3) of it to transfer such pro- 
ceeding from such officer to his own Court. 
Sub-section (4) of it reads: 


“When any proceedings are transferred 
under this section in any case in which a 
guardian has been appointed or declared, 
the Judge of the District Court may, by 
order in writing, declare that the Court of 
the Judge or officer to whom they are 
transferred shall, for all or any of the pur- 
poses of this Act, be deemed to be the 
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Court which appointed or declared the 
guardian.” 


In my opinion, such specific provisions have 
to be made, as in view of the definition 
of the phrase “the Court” jurisdiction is 
restricted to the Court or the Officer as 
specified in Section 4 (S) of the Act. 

14. Section 7 empowers the Court 
to appoint thé guardian of the person op 
the minor or his property or both, or to 
declare a person to be such a guardian. 
Sub-section (2) of it indicates that an order 
passed under that section shall imply the 
removal of any guardian who has not been 
appointed by will or other instrument op 
appointed or declared by the Court. 

_ 35. | Sub-section (3) of Section 7 of 
the Act indicates: 

“Where a guardian has been appointed 
by will or other instrument or appointed 
or declared by the Court, an order under 
this section appointing or declaring another 
person to be guardian in his stead shall 
not be made until the powers of the guard- 
jan appointed or declared as aforesaid 
ee ceased under the provisions of this 

ct. 

Another significant fact to be borne in mind 
is that amongst the persons entitled to 
apply for such order, not only the persons 
desirous of being, or claiming to be the 
guardian of the minor, or any relative oy 
friend of the minor, are included, but even 
the Collector of the District or other local 
area within which the minor ordinarily re- 
sides, or in which he has property, or the 
Collector having authority with respect to 
the class to which the minor belongs, has 
been given powers to initiate such proceed- 
ings. It is in the section following theso 
sections that the provisions have been made 
for indicating which Court will have juris- 
diction to entertain such application. 

_ 16. Section 9 (1) of the Act in 
terms states: 

“(1) If the application is with respect 

to the guardianship of the person of the 
minor, it shall be made to the District 
Court having jurisdiction in the place where 
the minor ordinarily resides.” 
It is, therefore, evident that in view of this 
wording of Section 9 (1), if the application 
is in respect of the guardianship of the 
person of the minor, it is to be made to 
the District Court having jurisdiction in the 
place where the minor ordinarily resides 
and to no other Court. 

17. Sub-section (2) of it reads: 

*(2) If the application is with respect 
to the guardianship of the property of the 
minor, it may be made either to the Dis- 
trict Court having jurisdiction in the place 
where the minor ordinarily resides or to 
a District Court having jurisdiction in a 
place where he has property.” 

It, therefore, means that if the application 
is with respect to the guardianship of the 
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property of the minor, it may be made to 
any one of the Courts referred to therein. 

18. Another significant fact to be 
borne in mind is that in view of the afore- 
said sub-section (2) of Section 9 of the Act, 
there was a possibility of several Courts 
having jurisdiction to entertain the applica- 
tion with respect to the guardianship of the 
property of the minor. It may be because 
the minor may be ordinarily residing in the 
jurisdiction of one District Court while he 
may have property in the jurisdiction of 
another District Court. To meet with that 
eventuality, the District Court has been 
given power to safeguard the interest of the 
minor by sub-section (3). That sub-section 
(3) reads: 

“(3) If an application with respect to 
the guardianship of the property of a minor 
is made to a District Court other than that 
having jurisdiction in the place where the 
minor ordinarily resides, the Court may 
return the application if in its opinion the 
application would be disposed of more just- 
ly or conveniently by any other District 
Court having jurisdiction.” ` 
Mt is, therefore, evident that even in such 
a case, the Court has to return the appli- 
cation, if in its opinion, the application 
could be disposed of more justly or conve- 
niently by any other District Court having 
jurisdiction. The obvious reason is that 
the legislature intended that such applica- 
tion should be entertained by the Court 
which could effectively deal with it, and the 
property of the infant could be properly 
administered. 


19. Section 10 of the Act deals with 
the particulars to be given in such an ap- 
plication. Section 11 deals with procedure 
on admission of application. Section 12 
deals with power to make interlocutory 
order for production of minor and inte- 


Tim protection of person and property. It. 


is significant to note that even in Section 12 
of the Act, the words used are, “the Court”. 
The Court has been empowered to direct 
the person, if any, having the custody of 
the minor to produce him or cause him to 
be produced at such place and time. The 
meaning of the words “the Court” used 
in this section will have to be given as con- 
templated by Section 4 (5) of the Act. If 
the minor is ordinarily residing within the 
jurisdiction of the Court, that Court could 
effectively deal with such a situation and 
take necessary steps contemplated under 
Section 12. Section 13 of the Act deals 
with hearing of evidence before making of 
order. Section 14, in my opinion, throws 
a flood of light on the question posed be- 
fore me. It reads: 


“(1) If proceedings for the appoint- 
ment or declaration of a guardian of a 
minor are taken in more Courts than one, 
each of those Couris shall, on being appris- 
ed of the proceedings in the other Court or 
Courts, stay the proceedings before itself. 


Virabala v. S. Harichand (J. M. Seth J.) 


A.I. R. 


(2) If the Courts are both or all subordi- 
nate to the same High Court, tbey shall 
Teport the case to the High Court, and the 
High Court shall determine in which of the 
Courts the proceedings with respect to the 
appointment or declaration of a guardian of 
the minor shall be had. 


(3) In any other case in which pro- 
ceedings are stayed under sub-section (1), 
the Courts shall report the case to, and be 
guided by such orders as they may receive 
from their respective State Governments.” 
The incorporation of such provisions in this 
section indicates that the legislature intend- 
ed to deal with all such eventualities and 
that appears to be the reason why they 
have made all these specific provisions in 
this special Act. 


20. In Section 25 of the Act, which 
deals with the custody of the minor, if a 
ward leaves or is removed from the cus- 
tody of a guardian of his person, the words 
used are, “the Court”. I have already held 
that it is the District Court at Mehsana 
which would be the Court referred to there- 
in, as the minor in question ordinarily re- 
sides within the jurisdiction of that Court. 
It is significant to note that this section 
even empowers the Court not only to make 
an order for the return of the ward but 
also for the purpose of enforcing the order 
to cause the ward to be arrested and to be 
delivered into the custody of the guardian. 


21. Sub-section (2) of Section 25 of 
the Act indicates that for the purpose of 
arresting the ward, the Court may exercise 
the power conferred on a Magistrate of the 
First Class by Section 100 of the Code of 
Criminal Procedure, 1882. 


22. Section 26 of the Act deals with 
removal of ward from jurisdiction. For 
such removal, Court’s permission has to be 


taken. Section 27 deals with duties of 
guardian of property. Section 31 deals 
with practice with respect to permitting 


transfers under Section 29. Section 32 deals 
with variation of powers of guardian of 
property appointed or declared by the 
Court. Section 33 deals with right of 
guardian so appointed or declared to apply 
to the Court for opinion in management of 
property of ward. Section 34 deals with 
obligations of guardian of property appoint- 
ed or declared by the Court. Section 39 
empowers the Court to remove the guardian 
appointed, or declared by the Court, in case 
the case falls within any of clauses (a) to 
(£) referred to therein. Section 40 deals 
with discharge of guardian. The guardian 
has to be discharged by the Court. Section 
42 deals with the power of the Court to 
appoint successor to the guardian in cases 
specified therein. Section 43 empowers the 
Court to pass orders for regnilating the con- 
duct or proceedings of guardians, and en- 
forcement of those orders. Section 46 em- 
powers the Court to call upon the Collec- 
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tor or upon any Court subordinate to it, 
for a report on any matter arising In any 
proceeding under the Act. Section 47 enu- 
merates the orders which are made appeal- 
able. 

Section 48 of the Act states: 

“Save as provided by the last foregoing 
section and by Section 622 (Section 115 of 
the Civil Procedure Code, 1908) of the 
Civil Procedure Code, an order made under 
this Act shall be final, and shall not be 
liable to be contested by suits or other- 
wise.” 









vant provisions of this Act. If the provi- 
sions of Section 21 of the Code are invok- 
ed, I am of the opinion, the real object of 
this Act which is to deal with the minors 
and their property effectively by that Court 
twill be frustrated to a large extent. Look- 
ng to the scheme of the Act, therefore, in 
my opinion, the provisions of Section 21 of 
the Code cannot be pressed into service. 


23. It is significant to note that Sec- 
tion 141 of the Code clearly states that the 
procedure provided in this Code in regard 
to suits has to be followed, as far as it can 
be made applicable, in all proceedings in 
any Court of civil jurisdiction. In view of 
the specific provisions in the Special Act, 
in my opinion, provisions of Section 21 of 
the Code cannot be made applicable. It is 
significant to note that the Court dealing 
with such applications under the Act does 
not become functus officio on mere appoint- 
ment of a person or declaration of a guard- 
ian of the person of the minor or his pro- 
perty, or on making an order as to the 
custody. The Court has to take follow-up 
actions and perform supervisory duties. 
Court has to perform several obligations re- 
ferred to in the Act. I, therefore, reject 
this submission made on behalf of the res- 
pondent by Mr. Majmudar. This submis- 
sion, therefore, fails. 

24. The order passed on 20th June, 
1972, therefore, does not require to be 
changed or modified in any manner. 


Order accordingly. 


x 
\ 
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pending suit — Reference can be made only 
if all the parties interested agree to refer the 
subject-matter of the suit to arbitration. 

Brief Note: — (A) Looking to the scheme 
of Section 21 it appears that in a pending 
suit the court can pass an order of reference 
only if all the parties interested agree with any 
matter in difference between them in the suit, 
should be referred to arbitration and they 
apply in writing to the court for an order of 
reference, without consent of the parties, the 
court cannot pass order of reference even 
though the parties might have entered into 
an agreement for arbitration. It is however, 
not necessary that the application for refer- 
ence should be a signed one. Section only re- 
quires assent of all parties which can well 
be oral. (1902) ILR 29 Cal 167 and AIR 
1930 Bom 98 and AIR 1915 PC 79 and 
(1900) ILR 27 Cal 61 and' AIR 1959 Punj 
617 (FB) and AIR 1924 All 540,. considered 
and applied. (Paras 3, 4) 
Cases Referred: Chronological Paras 
AIR 1959 Punj 617 = 61 Pun LR 

767 (FB), Firm Khetu Ram Basham- 

bar Das v. Kashmiri Lal Rattan Lal 4 
AIR 1930 Bom 98 = ILR 54 Bom 

197, Dinkarrai v. Yeshvatrai Hari 

Prasad 
AIR 1924 All 540 = 22 All LY 67, 

. Mahabir v. Manohar Singh 4 
AIR 1915 PC 79 = 43 Ind App 1, 

Thakur Umed Singh v. Sobhag Mal 
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(1902) ILR 29 Cal 167 = 29 Ind App 

51 (PC), Gulamkhan v. Muhammad 

Hassan 4 
(1900) ILR 27 Cal 61 = 4 Cal WN 

758, Shama Sundram Iyer v. Abdul 

Latif 4 

D. D. Vyas, for Petitioner; N. C. Shah, 
for Opponent. 

ORDER:— This Civil Revision Appli- 
cation No. 802 of 1970 is filed against the 
order dated 13th February, 1970, rejecting 
the application dated 13th January, 1970 
filed by the defendant requesting the learn- 
ed Civil Judge to refer the subject-matter 
of Civil Suit No. 19 of 1968 to arbitration 
in view of arbitration agreement dated 
4th January, 1970 entered into between the 
parties pending the suit. 

2. Civil Suit No. 90 of 1968 was 
filed on 5th April, 1968. Pending the suit the 
plaintiff and the defendant entered into 
arbitration agreement with regard to subject- 
matter of the suit on 4th January, 1970. On 
13th January, 1970, the plaintiff filed ap- 
plication Ext. 25 along with arbitration agree- 
ment dated 4th January, 1970 and request- 
ed the learned Judge to pass an order of 
reference according to the agreement. The 
defendant resisted the said application and 
inter alia contended that he did not agree to 
refer the matter to arbitration and, there- 
fore, the order of reference should not be 
passed. The learned Civil Judge observed 
that in view of provisions of Section 21 of 
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the Arbitration Act, 1940, in a pending suit, 
the Court can pass an order of reference 
only if all the parties interested agree to 
refer the subject-matter of the suit to arbi- 
tration and they apply in writing to the 
Court for an order of reference. In the 
present case there was an arbitration agree- 
ment with regard to the subject-matter of 
the suit between the parties. But the appli- 
cation for passing order of reference was 
made by the plaintiff alone and the defen- 
dant opposed the said application. The de- 
fendant did not consent for passing order 
of reference. Therefore, no order could be 
passed. The learned Civil Judge rejected the 
i by order dated 13th February, 


3. The present revision application is 
filed by the original plaintiff against the 
aforesaid order dated 13th February, 1970, 
rejecting application filed by the plaintiff for 
passing order of reference for arbitration 
with regard to subject-matter of the suit. In 
the present case the suit was filed on Sth 
April, 1968. The plaintiff and the defendant 
entered into arbitration agreement on 4th 
January, 1970 with regard to subject-matter 


- of the suit pending the hearing of the suit. 


Chapter II of the Arbitration Act deals with 
arbitration without intervention of a court. 
Chapter Ii deals with arbitration with inter- 
vention of a court where there is no suit 
pending. Section 20 of the Arbitration Act 
provides where any persons have entered into 
an arbitration agreement before the institu- 
tion of any suit with respect to the subject- 
matter of the agreement or any part of it, 
and where a difference has arisen to which 
the agreement applies, they or any of them 
instead of proceeding under Chapter I, may 
apply to a Court having jurisdiction in the 
matter to which the agreement relates, that 
the agreement. be filed in Court. Sub-sec- 
tion (2) of Section 20 of the Act provides 
that the application shall be in writing and 
shall be numbered and registered as a suit 
between one or more of the parties interest- 


ed or œ g to be interested as 
plaintiff or plaintiffs and the remain- 


der as defendant or defendants, if the appli- 
cation has been presented by all the parties, 
or, if otherwise, between the applicant as 
plaintiff and the other parties as defendants. 
Sub-section (3) of Section 20 provides that 
the Court shall direct notice of such applica- 
tion to be given to all the parties to the 
agreement other than the applicants, requir- 
ing them to show cause within the time spe- 
cified in the notice why the agreement should 
not be filed. Sub-section (4) of Section 20 
provides that where no sufficient cause is 
shown, the Court shall order the agreement 
to be filed and shall make an order of re- 
ference to the arbitrator appointed by the 
parties, whether in the agreement or other- 
wise, or, where the parties cannot agree up- 
on an arbitrator, to an arbitrator appoint- 
ed by the Court. Sub-section (5) of Sec- 
tion 20 provides that the arbitration shall 
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proceed in accordance with, and shall be 
governed by, the other provisions of the Act 
so far as they can be made applicable. From 
the provisions of Chapters II and III of the 
Arbitration Act it is seen that where any per- 
sons have entered into an arbitration agree- 
ment before the institution of any suit with 
respect to the subject-matter of the agree- 
ment or any part of it, and where a differ- 
ence has arisen to which the agreement, ap- 
plies, it is open to the parties or any party 
to the agreement to proceed under Chapter 
IT of the Act, or to make an application 
under Section 20 of Chapter IY of the Act. 
However, if any legal proceedings are com- 
menced by any party to an arbitration agree- 
ment against any other party to the agree- 
ment, any party to such legal proceedings 
may at any time before filing the written 
statement or taking any other steps in the 
proceedings apply to the judicial authority 
before which the proceedings are pending to 
stay the proceedings and if satisfied that 
there is no sufficient reason why the mattep 
should not be referred to in accordance with 
the arbitration agreement and that the ap- 
Plicant was at the time when the proceed- 
ings were commenced and still remains 
ready and willing to do all the things neces- 
sary to the proper conduct of the arbitra- 
tion. Such authority may make an ordep 
staying the proceedings. Chapter IV provj- 
des for arbitration in pending suit. Sec- 
tion 21 provides that where in any suit all 
the parties interested agree that any matter 
in difference between them in the suit shall 
be referred to arbitration, they may at any 
time before judgment is pronounced apply 
in writing to the Court for an order of re- 
ference. Section 22 provides for appoint- 
ment of an arbitrator. Section 23 provides 
for passing order of reference. Section 24 
provides that where some only of the parties 
to a suit apply to have the matters in differ- 
ence between them referred to arbitration in 
accordance with, and in the manner provided 
by, Section 21, the Court may, if it thinks 
fit, so refer such matters to arbitration (pro- 
vided that the same can be separated from 
the rest of the subject-matter of the suit) 
in the manner provided in that section, but 
the suit shall continue so far as it relates to 
the parties who have not joined in the said 
application and to matters not contained in 
the said reference as if no such application 
had been made. Section 25 provides that 
the provisions of the other Chapters shall, 
so far as they can be made applicable, ap- 
ply to arbitrations under Chapter IV. Look- 
ing to the provisions of Chapter IV it is 
clear that chapter IV provides for arbitra- 
tion in pending suits. Under Section 24 be- 
fore the Court can pass order of reference 
to arbitration, all the parties interested 
should have agreed that any matter in 
difference between them in a suit, should 
be referred to arbitration and they all must 
apply in writing to the Court for an order, 
of reference. Looking to the scheme of Sec-| 


? 
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tion 21 if appears that in a pending suit 


the Court can pass an order of reference 
only if all the parties interested agree with 
any matter in difference between them in 
the suit, should be referred to arbitration 
and they apply in writing to the Court for 
an order of reference. Two conditions must 
be satisfied before passing an order of refer- 
ence in a pending suit in the Court:— 

(1) There must be an agreement bet- 
ween the parties interested that any matter 
fn difference between them in the suit should 
be referred to arbitration, and 

` (2) all the parties must apply in writ- 
ing to the Court for an order of reference. 
In the t case the agreement dated 4th 
January, 1970 between the plaintiff and the 
defendant refers the subject-matter of the 
suit to the arbitration and, therefore, the 
first condition is satisfied. However, the 
plaintiff alone has applied to the Court for 
an order of reference. The defendant resist- 
ed the application and did not consent for 
an order of reference. Therefore the second 
condition is not satisfied. Therefore, the 
Court cannot pass an order of reference as 
requested by the plaintiff. Therefore, the 
learned Civil Judge was right in not passing 
order of reference and rejecting the applica- 
tion filed by the plaintiff on the ground that 
the defendant did not consent for order of 
reference. 

4 In (1902) ILR 29 Cal 167 (PQ), 
Ghulam Khan v. Muhammad Hassan, the 
Privy Council considered the provisions 
with regard to arbitration in Civil Procedure 
Code (Act XIV of 1882). Their Lordships 
observed that the chapter in the Code of 
Civil Procedure on Reference to Arbitration 
(Chapter XXXVI), deals with arbitrations 
under three heads: 


_ 1. Where the parties to a litigation de- 
gire to refer to arbitration any matter in dif- 
ference between them in the suit. In that 
case all proceedings from first to last are 
under the supervision of the Court. 

2. Where parties without having re- 
course to litigation agree to refer their dif- 
ferences to arbitration and it is desired that 
the agreement of reference should have 
the sanction of the Court. In that case all 
further proceedings are under the supervi- 
sion of the Court, 

3. Where the agreement of reference is 
made and the arbitration itself takes place 
without the intervention of the Court and 
the assistance of the Court is only sought in 
order to give effect to the award. 
Thereafter their Lordships observed: . 

“In cases falling under Head T, the 
agreement to refer and the application to 
the Court founded upon it must have the 
‚concurrence of all parties concerned and the 
actual reference is’ the order of the Court.” 
From the above observations in the aforesaid 
judgment it is clear that in a pending suit 
before a Court can pass an order of refer- 
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ence, the agreement to refer and the applica- 


tion to the Court founded upon it must have 
the concurrence of all parties concerned. 
Thus it is seen that without consent of the, 
parties, the court cannot pass order of refer 
ence even though the parties might have en- 
tered into an agreement for arbitration. Ini 
ILR 54 Bom 197 = (AIR 1930 Bom 98) 
Dinkarrai Lakshmiprasad v. Yeshvantrai 
Hariprasad, the facts were that in August 
1923, the applicant filed a suit being suit 
No. 3579 of 1923 against the respondent for 
winding up of the partnership business and 
for other consequential reliefs. The respon- 
dent took out a chamber summons under 
Section 19 of the Indian Arbitration Act, fop 
stay of the suit in view of a clause of arbi- 
tration contained in the partnership agree- 
ment dated September 28, 1917. In view of 
clause in the partnership agreement dated 
September 28, 1917, the Court made an order 
staying the suit on September 19, 1923. 
Thereafter the parties did nothing and noth- 
ing happened until August 2, 1927 when the 
parties entered into another agreement, 
whereby all the matters in dispute and dif- 
ference in suit No. 3579 of 1923 were refer- > 
red to arbitration of two arbitrators. On 
August 5, 1927 the suit came before the 
Court. The parties appeared and it was stat- 
ed to the Court that all the matters in dis- 
pute and difference in the suit were referred 
to arbitration. Thereupon the Court dismiss- 
ed the suit. Thereafter the applicant filed ap- 
plication and requested that the agreement 
in writing dated August 2, 1927 between him 
and the respondent referring the matters in 
dispute between them to arbitration be filed 
in the Court and that an order of reference 
to the arbitrators be made. The application 
was made under paragraph 17 of second 
schedule of Code of Civil Procedure (Act V 
Paragraph 17 is similar to Sec- 
‘tion 20 of the Arbitration Act. The Court 
considered the question whether the agree- 
ment of reference pending the suit between 
the parties made without the intervention of 
the Court could be allowed to be filed in ac- 
cordance with provisions of paragraph 17 of 
second schedule of Code of Civil Procedure. 
In the aforesaid case it is held that an agree- 
ment to refer to arbitration matters in differ- 
ence between the parties in a pending suit 
without the order of the Court under para- 
graphs 1 to 3 of the second schedule is ille- 
gal and cannot be filed in the court under 
paragraph 17 of that schedule. If in a pend- 
ing suit the parties have entered into an 
agreement to refer the difference between 
them to arbitration and thereby attempt to 
oust the jurisdiction of the Court, they could 
only proceed about it in the manner laid 
down by the second schedule of the Civil 
Procedure Code and not otherwise. Mere 
agreement to refer disputes in a pending suit 
to arbitration cannot be treated as an adjust- 
ment of the suit. Provisions of Chapter IV 
of the Arbitration Act 1940 are similar to 


paragraphs 1 to 3 and Section 20 is similan 
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to the second schedule to Civil Procedure 
Code (Act V of 1908) and Section 20 of the 
Arbitration Act is similar to paragraph 17 
of that schedule. Applying the observations 
in the aforesaid decision it will be clear that 
the agreement in the present case to refer to 
arbitration matters in difference between 
the parties in the pending suit without order 
of the Court under Section 21 in Chap- 
ter IV of the Act, is illegal and cannot be 
filed in the Court under Section 21 of the 
Act. If the parties in the pending suit have 
entered into an agreement to refer the dif- 
ference between them to arbitration and there- 
by attempt to oust the jurisdiction of the 
Court, they could only proceed about it in 
the manner Jaid down by the provisions of 
the Arbitration Act and not otherwise. In 
the aforesaid decision while considering the 
question of hardship, the learned Judge has 
observed that if one of the parties to an 
arbitration agreement made in a pending 
suit backed out, the suit would go on. The 
suit is pending before the Court and, there- 
fore, there is no hardship. In 43 Ind App 
1 = (AIR 1915 PC 79), Thakur Umed 
Singh v. Sobhag Mal Dhadha the facts were 
that all the parties to a pending suit includ- 
ing a minor party by his guardian ad litem, 
signed an agreement to refer the matters in 
difference to arbitrators. An application to 
the Court for an order of reference was 
filed under Section 1 of Schedule H of the 
Code of Civil Procedure, 1908. The parties, 
including the guardian, appeared before the 
judge and produced the agreement. There- 
after an order was made by the Court. It 
‘was contended that Section 1 of Schedule 2 
of the Civil Procedure Code required ap- 
plication in writing by the parties and there 
was no such application in writing and, there- 
fore, order of reference was bad. In the 
aforesad decision in the context of those 


facts it is observed that the Second Schedule- 


to the Code of Civil Procedure, which pro- 
vides by Section 1 that where the parties to 
a suit have agreed that the matter in differ- 
ence shall be referred to arbitration they 
may apply in writing to the Court for an 
order of reference, does not require that the 
writing should be of necessity be signed. 
The guardian was in court and assented to 
the application. The requirements of Sec- 
tion 1 of-Schedule IE to the Civil Procedure 
Code are complied with. In the aforesaid 
decision it is clear that at the time when 
Court passed the order of reference, all the 
parties were present 
they assented to the order of reference. 
From. the aforesaid decision, it is clear that 
the parties must assent to the passing of 
order of reference and it is not necessary 
that the application for making the refer- 
ence should be signed by all the parties. In 
(1900) ILR 27 Cal 61, Shama Snundram 
Iyer v. Abdul Latif, the facts were that the 
parties had assented to passing of an order 


of reference to arbitration. The only objec- 
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tion raised was that the application to 
the Court for referring the case to arbitra- 
tion was not made in writing. It was con- 
tended that the Court acquired jurisdiction 
to refer a case to arbitration only upon the 
application being made to it in writing and 
not otherwise. It was held that the objection 
was not sound. The Court acquired jurisdic- 
tion to refer the case to arbitration upon an 
application whether in writing or oral being 
made to it by parties or their duly authoris- 
ed pleaders or advocates. In AIR 1959 Punj 
617 (FB) Firm Khetu Ram Bashamber Dass 
v. Kashmiri Lal Rattan Lal, Sections 21 and 
23 of the Arbitration Act were considered 
by the Full Bench of the Punjab High Court. 
It is observed. “Thus, before any matter in- 
volved in a suit pending in a Court can be 
referred to arbitration (a) there must be an 
agreement amongst all the parties interested 
that any matter in dispute between them in 
the suit shall be referred to arbitration; (b) 
if they come to such an agreement, then 
they have to make an application in writ- 
ing to the Court concerned; and (c) there- 
after, the Court has to pass an order referr- 
ing the dispute to the arbitrator agreed up- 
on between the parties.” From these observa- 
tions of the Full Bench of the Punjab High 
Court, it is, therefore, clear that there must 

agreement of arbitration between all the 
parties who are interested in the case and 
application for reference to the Court must 
be made on behalf of the parties. If all the 
parties interested in the case do not consent 
to the passing of the order of reference by 
the Court, the reference made by the Court 
is bad. In AIR 1924 All 540, Mahabir v. 
Manohar Singh, the facts were that in a pend- 
ing suit.on the date of hearing of the suit, 
the pleaders for the parties stated that they 
were agreed to arbitration and wanted to 
refer the matter to a certain pleader. Their 
statements were recorded by the Court and 
the reference was made in accordance with 
made an 
award to which objection was thereafter 
taken that under paragraph 1 of Second 
Schedule to the Code of Civil Procedure, 
tHe agreement ought to have been made 
in writing. The contention was negatived and 
it was observed that record taken down of 
an oral. agreement made by the parties or 
their pleaders was as much as a written ap- 
plication made by the parties or their plea- 
ders themselves, and the decisions in (1900) 
ILR 27 Cal 61 (Supra) and 43 Ind App i 
= (AIR 1915 PC 79) (Supra), were relied 
upon. From the aforesaid discussion of the 
authorities cited at the bar, it is clear that 
where in a pending suit there is an agree- 
ment of arbitration between the parties in- 
terested with regard to subject-maiter of the 
suit, all the parties must apply to the Court 
for an order of reference. The Court can 
pass an order of reference only after the 
aforesaid two conditions are satisfied. In 


present case as pointed out hereinbefore the 
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defendant had not applied to the Court for 
passing an order of reference but has oppos- 
ed the application for making the order of 
reference. The second condition required 
under Section 21 of the Arbitration Act is 
not satisfied. Therefore, the learned Judge 
was right in rejecting the application for pas- 

sing order of reference. 
5. In the result the revision applica- 
tion fails and Rule is discharged with costs. 
Application dismissed. 
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Letters Patent Appeal No. 1 of 1971, 
D/- 26-10-1971, from judgment of M. U. 
Shah, J., in F. A. No. 404 of 1963. 
Letters Patent (Gujarat), Clause 15 — 
An application under Section 72 of Bombay 
Public Trusts Act (29 of 1950), to the District 
Court is essentially am appeal against the 
order of Charity Commissioner —- Therefore, 
an order of a Single Judge of the High Court 
in appeal against the order of the District 
Court can be reconsidered under Letters 
Patent only after that judge’s certificate of 
worthiness: (X-Ref: Bombay Public Trusts 
Act (29 of 1950), Section 72). (@ara 5) 
Cases Referred: Chromological Paras 
(1965) 6 Guj LR 649 = ILR (1965) 
Guj 774, Chandrakant v. Charity 
Commr. of Gujarat 

(1962) 3 Guj LR 117, Shantilal v. Ful- 
chand 4 

I. C. Bhatt, for Appellants; B. S. Kapa- 
dia (for Nos. 1 to 3) and J. R. Nanawati, 
Asstt. Govt. Pleader (for No. 4), for Res- 
pondents. 


BHAGWATI, C. J.:— This Letters 
Patent Appeal raises a short but very inter- 
esting question of law relating to the main- 
tainability of an appeal against an order 
made by a Single Judge of the High Court 
in appeal against a decision of the District 
Court under Section 72 of the Bombay Pub- 
lic Trusts Act, 1950. It is not necessary for 
the purpose of determination of this question 
to state the facts giving rise to this Letters 
Patent Appeal in detail but it would be suffi- 
cient if we briefly set out a few of the rele- 
vant facts, as that would help to understand 
how the question arises for consideration. 
There is a trust known as Dholeshwar Maha- 
dev Trust which consists inter alia of a 
temple situate in Cambay and it was regis- 
tered as a public trust by the Assistant Cha- 
rity Commissioner on 10th November, 1953 
on an application made by one Motigar Lal- 
gar Gosai. Motigar Lalgar Gosai having 
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died on 21st October, 1958, the appellants 


who are his heirs filed a change report under 
Section 22 sub-section (1) claiming that their 
names be entered in the Register as trustees 
in place of Motigar Lalgar Gosai as they 
were his heirs. This change report was ac- 
cepted by the Assistant Charity Commis- 
sioner by an order dated 6th March, 1959 
and the entry in the register was amended 
by showing the appellants as trustees of the 
public trust. Now it appears that when Moti- 
gar Lalgar Gosai made an application for 
registering the trust as a public trust, he did 
not disclose to the Assistant Charity Commis- 
sioner that he had executed a deed of trust 
dated 30th November, 1946 appointing res- 
pondents Nos. 1 to 3 as trustees and res- 
pondents Nos. 1 to 3 were, therefore, not 
shown in the register as trustees of the trust. 
Soon after the death of Motigar Lalgar 
Gosai, however the respondents Nos. 1 to 3 
realised that their names were not entered 
in the register as trustees and they, there- 
fore, made an application under Sec. 22-A 
claiming that their names should be entered 
as trustees in place of Motigar Lalgar Gosai. 
This application was made subsequent to 
the date of the order passed by the Assistant 
Charity Commissioner accepting the change 
report of the appellants. The Assistant Cha- 
rity Commissioner, on receiving this applica- 
tion, held an inquiry and found that res- 
pondents Nos. 1 to 3 were trustees of the 
trust under the trust deed dated 30th Novem- 
ber, 1946 and they were entitled to have their 
names entered in the register as trustees and 
be accordingly by an order dated 20th June, 
1959 directed that the names of the appel- 
lants be deleted from the register and the 
names of respondents Nos. 1 to 3 be entered 
as trustees. The appellants, being aggrieved 
by this order made by the Assistant Charity 
Commissioner, preferred an appeal to the 
Charity Commissioner. The main ground on 
which the appeal was based was that the 
Assistant Charity Commissioner had no 
Jurisdiction to delete the names of the ap- 
pellants and to substitute the names of res- 
pondents Nos. 1 to 3 as trustees in the re- 
gister under Section 22-A that being the Sec- 
tion under which the Assistant Charity Com- 
missioner acted in making his order dated 
29th June, 1959 —- and the order dated 29th 
June, 1959 made by him was, therefore, 
without jurisdiction. The argument of the 
appellants was that if respondents Nos. 1 to 
3 were aggrieved by the order dated 6th 
March, 1959 made by the Assistant Charity 
Commissioner accepting the change report 
of the appellants and entering the names of 
the appellants as trustees in the register under 
Section 22, their remedy, if at all, was to pre- 
fer an appeal or revision application but 
they could not seek to set aside that order . 
by inviting the Assistant Charity Commis- 
sioner to act under Section 22-A. The Cha- 
rity Commissioner, who heard the appeal, 
was impressed by this contention of the ap- 
pellants and he set aside the order dated 
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29th June, 1959 made by the Assistant Cha- 
rity Commissioner. Respondents Nos. 1 to 
3 thereupon made an application being Mis- 
cellaneous Application No. 22 of 1962 in the 
District Court, Kaira, under Section 72, seek~ 
ing to set aside the decision of the Charity 
Commissioner. Whe learned Assistant Judge 
who heard the application disagreed with the 
view taken by the Charity Commissioner and 
taking the view that the Assistant Charity 
Commissioner had jurisdiction to make his 
order dated 29th June, 1959, under Sec- 
tion 22-A, he set aside the decision of the 
Charity Commissioner and restored that of 
the Assistant Charity Commissioner. The ap- 
pellants being aggrieved by this decision of 
the learned Assistant Judge preferred an ap- 
peal before the High Court and since the 
value of the subject-matter of the proceed- 
ing was less than Rs. 10,000/-, the appeal 
came to be heard by Mr. Justice M. U. Shah, 
as a Single Judge of this Court. Mr. Jus- 
tice M. U. Shah confirmed the decision of 
the learned Assistant Judge and dismissed 
the appeal. Whe appellants thereupon pre- 
ferred the present Letters Patent Appeal 
ae the decision of Mr. Justice M. U. 


2. When the Letters Patent Appeal 
reached hearing before us, Mr. B. S. Kapa- 
dia, learned Advocate appearing on behalf 
of respondents Nos. 1 to 3, raised a prelimi- 
nary objection against the maintainability of 
the appeal. This preliminary objection was 
also set out in a separate application being 
Civil Application No. 784 of 1971 filed on 
behalf of respondents Nos. 1 to 3. The 
contention urged on behalf of respondents 
Nos. 1 to was that the orden 
made by the learned Assistant Judge 
being an order made in the exer- 
cise of appellate jurisdiction by a Court sub- 
ject to the superintendence of the High Court, 
no appeal lay to a Division Bench of the 
High Court against the judgment of Mr. Jus- 
tice M. U. Shah under Clause 15 of the Let- 
ters Patent without a certificate obtained 
from Mr. Justice M. U. Shah that the case 
is a fit one for appeal and the Letters Patent 
Appeal filed ‘by the appellants without ob- 
taining such certificate of fitness from Mr. 
Justice M. U. Shah was, therefore, not main- 
tainable. Now it was not disputed on be- 
half of the appellants that the present Letters 
Patent Appeal was filed by them without ob- 
taining a certificate from Mr. Justice M. U. 
Shah that the case was a fit one for appeal 
under Clause 15 of the Letters Patent. But 
the argument of the appellants was, that it 
was not necessary to obtain such a certifi- 
cate of fitness in order to entitle the appel- 
lants to file the Letters Patent Appeal since 
the order made by the learned Assistant 
Judge which was confirmed by Mr. Justice 
M. U. Shah in appeal was not an order 
made in the exercise of appellate jurisdiction 
and Clause 15 did not, therefore, require 
that a certificate of fitness should be obtained 
from Mr. Justice M. U. Shah in order to 
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maintain a Letters Patent Appeal against his 
judgment. Yhe determination of these rival 
contentions depends on the true interpreta- 
tion of Clause 15 of the Letters Patent and 
it would, therefore, be convenient at this 


stage to reproduce it. It reads as follows: 


“15. And we do further ordain that an 
appeal shall lie to the said High Court of 
Judicature at Fort William im Bengal from 
the judgment (not being a judgment passed 
jn the exercise of appellate jurisdiction in 
wespect of a decree or order made in the 
exercise of appellate jurisdiction by a Court 
subject to the superintendence of the said 
High Court, and not being an order mads 
in the exercise of revisional jurisdiction and 
not being a sentence or order passed op 
made in the exercise of the power of super- 
intendence under the provisions of Sec. 107 
of the Government of India Act or in the 
exercise of criminal jurisdiction) of one 
Judge of the said High Court or one Judge 
of any Division Court, pursuant to Sec. 108 
of the Government of India Act, and that 
notwithstanding anything hereinbefore pro- 
vided, an appeal shall lie to the said High 
Court from a judgment of one Judge of the 
gaid High Court or one Judge of any Division 
Court, pursuant to Section 108 of the Gov- 
ernment of India Act made (on or after the 
first day of February, 1929) in the exercise 
of appellate jurisdiction in respect of a dec- 
ree or order made in the exercise of appel- 
late jurisdiction by a Court subject to the 
superintendence of the said High Court, 
where the Judge who passed the judgment 
declares that the case is a fit one for appeal; 
but that the right of appeal from other judg- 
ments of Judges of the said High Court op 
of such Divisional Court shall be to Us. 

Heirs or Successors in Our or Theis 
Privy Council, as hereinafter provided.” 


It will be seen that Clause 15 of the Letters 
Patent provides for an appeal from the 
judgment of one Judge of the High Court 
to a Division Bench of the High Court, but 
it introduces a condition that if the judgment 
of one Judge of the High Court has been 
given in the exercise of appellate jurisdiction 
“in respect of a decree or order made in the 
exercise of appellate jurisdiction by a Court 
subject to the superintendence of the High 
Court”, the Judge who passed the judgment 
must declare that the case is a fit one for 
appeal and it is only if such a declaration is 
given by the Judge who passed the judg- 
ment that an appeal can be preferred against 
the judgment to a Division Bench of the 
High Court. The question is whether this 
condition bas applicability in the present 
case. It was common ground between the 
parties that the judgment of Mr. Justice 
M. U. Shah was passed in the exercise of 
appellate jurisdiction and it was equally com- 
mon ground that it was in respect of an 
order made by a Court subject to the super- 
intendence of the High Court. The only 
controversy between the parties was as to 
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“whether the order made by the learned As- 
sistant Judge could be said to be an orden 


made in the exercise of “appellate jurisdic- - 


tion”. If it was made in the exercise of “ap- 
pellate jurisdiction”, the Letters Patent Ap- 
peal would not be maintainable, since certi- 
ficate of Mr. Justice M. U. Shah as to fit- 
ness was not obtained by the appellants but 
if it was not made in the exercise of “ap- 
pellate jurisdiction”, the Letters Patent Ap- 
peal would be maintainable for the condition 
‘which requires that the certificate of fitness 
should be obtained from the Judge who 
-passed the judgement would not then apply. 


Bt + 

l 3. To determine this controversy we 
‘must consider what is the nature and charac- 
ter of the jurisdiction exercised by the Dist- 
rict Court when it deals with an application 
under Section 72. Section 72, omitting por- 
tions immaterial, reads as follows:— 

72. (1) Any person aggrieved by the 
decision of the Charity Commissioner under 
Sections 40, 41, 50-A, 70 or 70-A or on 
the questions whether a trust exists and whe- 
ther such trust is a public trust or whe- 
ther any property is the property of such 
trust may, within sixty days from the date 
of the decision, apply to the Court to sef 
aside the said decision. 

(1-A). No party to such application shall 
be entitled to produce additional evidence, 
whether oral or documentary, before the 
‘Court, unless the Deputy or Assistant Cha- 
tity Commissioner or the Charity Commis- 
sioner bas refused to admit evidence which 
ought to have been admitted or the Court 
requires any document to be produced or any 
witness to be examined to enable it to pro- 
nounce judgment or for any other substan- 
tial cause the Court thinks it necessary to al- 
low such additional evidence: ` 

Provided that whenever additional evi- 
dence is allowed to be produced by the 
Court, the Court shall record the reason for 
its admission. À 

(2) The Court after taking evidence if 
any, may confirm, revoke or modify the deci- 
sion or remit the amount of the ‘surcharge 
and make such orders as to costs as it thi 
proper in the circumstances. 


XX xx X 

(4) An appeal shall lie to the High 
Court against the decision of the Court 
under sub-section (2) as if such decision was 
2 decree from which an appeal ordinarily 
es. 


XX xx xx” 
The argument of the appellants was that 
Section 72, sub-section (1) speaks only of an 


application to the Court to set aside the deci-. 


sion of the Charity Commissioner and it does 
not provide for an appeal against the deci- 
sion of the Charity Commissioner. It is sig- 
nificant, pointed out the appellants, that 
though the Legislature has used the word 
“appeal” in Sections 70 and 71, it has de- 
parted from this nomenclature in Section 72 
1072 Guiorati2 T G—an 
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and while dealing with the proceeding under 
Section 72, it has deliberately and advisedly 
omitted to use the word “appeal” and cha- 
Yacterized that proceeding as an application. 
The proceeding under Section 72 cannot, 
therefore, be regarded as an appeal to the 
District Court against the decision of the 
Charity Commissioner and when the District 
Court exercises its jurisdiction in relation to 
an application under Section 72, it does not 
exercise appellate jurisdiction but it exercises 
a special jurisdiction conferred upon it by 
Section 72. If, contended the appellants, the 
Legislature intended to confer appellate ju- 
risdiction on the District Court, the Legisla- 
ture would have used the well known and 
familiar expression “appeal” which it has 
used in Sections 70 and 71 but the Legisla- 
ture not having used this expression, the in- 
ference must be inevitably raised that the 
jurisdiction which the Legislature intended 
to confer on the District Court under Sec- 
tion 72 was not appellate jurisdiction but ju- 
tisdiction of a special nature. The Charity 
Commissioner who is the fourth respondent 
before us supported this line of argument 
advanced on behalf of appellants. Respon- 
dents Nos. 1 to 3, however, urged that the 
nomenclature used by the Legislature in Sec- 
tion 72 was immaterial. What was required 
to be considered was as to what was the real 
nature and character of the jurisdiction con- 
ferred on the District Court and this could 
be determined only on a proper consideration 
of the scope and ambit of the powers exer- 
cisable by the District Court in an applica- 
tion under Section 72. Respondents No. 1 
to 3 pointed out that the powers conferred 
on the District Court while dealing with an 
application under Section 72 were clearly 
appellate powers and though the word “ap- 
peal” was not used by the Legislature, it 
was really appellate jurisdiction which was 
being exercised by the District Court while 
dealing with an application under Section 
72. These were the rival contentions of the 
parties which we shall now proceed to con- 
sider. 

4, Now it is no doubt true that 
while dealing with the proceeding wundey 
Section 72, the Legislature has not used tho 
expression “appeal” which is a well-known 
and well-recognised expression ordinarily 
used by the Legislature when it wants to 
confer appellate power on an authority but 
this circumstance cannot, in our opinion, 
be regarded as determinative of the question 
as to what is the true nature and character 
of the jurisdiction conferred on the District 
Court under Section 72. Since the Legis- 
lature has used the expression “appeal” in 
Sections 70 and 71 and instead of describ- 
ing the proceeding under Section 72 as an 
“appeal”, characterised it as an “applica- 
tion”, it may be said that wherever the word 
“appeal” is used in the Act, it would not 
include a proceeding under Section 72. 
Such a proceeding, for example, would not 
be an appeal for the purpose of Section 75 
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which provides that in computing the period 
of appeal under Chapter XI, the provisions 
of Sections 4, 5, 12 and 14 of the Old Limi- 
tation Act shall apply to the filing of such 
appeals. That was in fact so held by a Di- 
vision Bench of this Court in Shantilal v. 
Fulchand, (1962) 3 Guj LR 117. But the 
question before us is not whether, ac- 
cording to the diction adopted by the 
Legislature in enacting the Act a proceed- 
ing under Section 72 is an appeal or not. 
The question before us is a wholly different 
one, namely, whether the jurisdiction exer- 
cisable by the District Court in dealing with 
an application under Section 72 is an appel- 
late jurisdiction and in determining i 
question, it is immaterial as to how the pro- 
ceeding has been designated by the Legis- 
lature. The designation given by the Legis- 
lature to the proceeding under Section 72 
cannot be regarded as determinative of the 
question. Whatever might be the designa- 
tion given by the Legislature, the material 
question is—and that is the question we 
must attempt to answer—what is the nature 
of the power conferred on the District 
Court while dealing with such a proceeding? 
What is its content? What is its scope and 
ambit? Is the power conferred on the Dis- 
trict Court an appellate power or is it a re- 
visional power or is it a power to deal with 
an original matter? It is, of course, axio- 
matic that if the word “appeal” had been 
used by the Legislature, there would have 
been no need for further inquiry, because 
the word “appeal” would carry with it con- 
ferment of the usual appellate powers un- 
less there is anything in the context which 
expressly or by necessary implication indi- 
cates that any particular power which ap- 
pertains to the exercise of appellate juris- 
diction was not intended to be conferred. 
But even where the word “appeal” is not 
used, the powers which are conferred on 
the authority may be such as to indicate 
that the authority is really intended to be 
constituted an appellate authority. The 
word “appeal” as understood in the law of 
procedure connotes judicial examination by 
a higher Court of the decision of an in- 
ferior Court and “appellate jurisdiction” 
means the power of a superior Court to re- 
view the decision of an inferior Court. 
Vide the Dictionary of English Law by 
Earl Jowitt pp. 130-131 and 133. The ques- 
tion which we are therefore called upon to 
consider is whether the power conferred on 
the District Court while dealing with a pro- 
ceeding under Section 72 is an appellate 
power, that is, a power to review the deci- 
sion of the Charity Commissioner. 


5. Now it may be noticed that the 
District Court in an application under Sec- 
tion 72 is given the power to confirm, re- 
voke or modify the decision of the Charity 
Commissioner and there are no limits or 
fetters upon this power. The entire matter 
which was before the Charity Commissioner 
is at large before the District Court and 
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the District Court has full and complete 
power to review the decision of the Charity 
Commissioner, either on law or on fact in 
such manner as it thinks proper. If this be 
not an appellate power, it is difficult to see 
what else it can be. It is true that the 
Charity Commissioner is not subordinate to 
the District Court in the sense that the Dis- 
trict Court has no power of superintend- 
ence over the Charity Commissioner but 
there can be no doubt that inter alia in the 
Matter of his decisions under Section 70, 
the Charity Commissioner is inferior to the 
District Court in that the District Court 
has power to revoke or modify his deci- 
sions. What is of the essence of an appeal 
is that a superior Tribunal should have 
the power to review the decisions of the in- 
ferior Tribunal and that power, the District 
Court certainly has under Section 72. The 
District Court, as we have already pointed 
out, may confirm, revoke or modify the 
decisions of the Charity Commissioner on 
an application under Section 72. The Dis- 
trict Court may also, in the exercise of its 
inherent power under Section 76 read with 
Section 151 of the Code of Civil Procedure, 
make an order of remand to the Charity 
Commissioner, if the District Court thinks 
it necessary to do so in a proper case. 
Vide Chandrakant v. Charity Commr. of 
Gujarat, (1965) 6 Guj LR 649. We may 
point out that sub-section (1-A) of Section 
72 also reinforces the view that the power 
conferred on the District Court under Sec- 
tion 72 is an appellate power. The provi- 
sion enacted in sub-section (1-A) of Section 
72 is in identical terms as Order 41, Rule 
27 of the Code of Civil Procedure and it 
emphasizes that what the District Court is 
called upon to do under Section 72 is to 
review the correctness of the decision of the 
Charity Commissioner on the evidence 
which was before him and this is clearly a 
characteristic of appellate power. There 
can, therefore, be no doubt that though the 
word “appeal” is not used by the Legisla- 
ture and the proceeding under Section 72 
is designated as an application, the jurisdic- 
tion conferred on the District Court while 
dealing with such proceeding is appellate 
jurisdiction. This view is completely sup- 
ported by the decision in (1965) 6 Guj LR 
649 (supra) which being a decision given 
by a Division Bench of this Court, is bind- 
ing upon us. There the question was whe- 
ther an application under Section 72 could 
be regarded as an appeal within the mean- 
ing of Section 29 (2) of the Limitation Act 
and after examining the real nature of the 
right conferred by Section 72, the Division 
Bench consisting of M. U. Shah, J. and my- 
self held that though an application undep 
Section 72 cannot be said to be an appeal 
within the meaning of Section 75, it was 
certainly liable to be regarded as an appeal 
within the meaning of the Limitation Act. 
What we said there must apply equally in 
the present case and we must hold that the 
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jurisdiction of the District Court while deal- 
ing with an application under Section 72 is 
appellate jurisdiction. 


6. The appellants and respondent 
No. 4 relied on Sections 7, 8 and 16 of the 
Bombay Civil Courts Act, 1869 and con- 
tended that these Sections showed that the 
jurisdiction conferred on the District Court 
under Section 72 was not appellate jurisdic- 
tion. The argument of the appellants and 
respondent No. 4 was that the ap- 
pellate jurisdiction of the District Court 
consisted only of that jurisdiction 
which was referred to in Section 8 and any 
other jurisdiction which might be conferred 
on the District Court by a special law 
would be either original jurisdiction or spe- 
cial jurisdiction but it would not be appel- 
late jurisdiction. The attempt of the appel- 
lants and respondent No. 4 thus was to con- 
fine the expression “appellate jurisdiction” 
in Clause 15 of the Letters Patent to the 
appellate jurisdiction contemplated in Sec- 
tion 8 of the Bombay Civil Courts Act, 
1869. This attempt is futile and cannot be 
countenanced. Section 8 of the Bombay 
Civil Courts Act, 1869 does not make an 
exhaustive provision in regard to the appel- 
late jurisdiction of the District Court. What 
it says is that, except as provided in Sec- 
tions 16, 17 and 26, the District Court shall 
be the Court of Appeal from all decrees 
and orders passed by the subordinate Courts 
from which an appeal lies under any law 
for the time being in force. Wherever, 
therefore, an appeal is provided from a de- 
cree or order passed by the subordinate 
Court, it shall lie to the District Court. But 
this does not mean that the jurisdiction to 
hear appeals from decrees and orders pass- 
ed by the subordinate Courts shall consti- 
tute the only appellate jurisdiction of the 
District Court. There may be various sta- 
tutes which may provide for appeals from 
the decisions of Tribunals to the District 
Court. The Bombay Land Requisition Act, 
1948, is an example of one such statute. 
Wherever jurisdiction is conferred by sta- 
tute on the District Court to review the 
decision of an inferior Tribunal, it would 
constitute part of the appellate jurisdiction 
of the District Court. The words “appel- 
late jurisdiction” in Clause 15 of the Letters 
Patent refer to appellate jurisdiction of 


whatever kind which may be vested in the. 


District Court, whether it is conferred unden 
Section 8 of the Bombay Civil Courts Act, 
1869, or under Section 8 (3) of the Bombay 
Land Requisition Act, 1948, or under Sec- 
tion 72 of the Bombay Public Trusts Act, 
1950. 

7. We are, therefore, of the view 
that when the District Court deals with an 
application under Section 72, it exercises 
appellate jurisdiction and the order made 
by the learned Assistant Judge in the present 
case which was confirmed by the decision 
ef Mr. Justice M. U. Shah was consequent~ 
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ly an order made in the exercise of appel- 
late jurisdiction by a Court subordinate to 
the High Court and no Letters Patent Ap- 
peal against the decision of Mr. Justice M. 
U. Shah could be filed by the appellants 
without obtaining a certificate from Mr. 
Justice M. U. Shah that the case was a fit 
one for appeal. Since the present Letters 
Patent Appeal was filed by the appellants 
without obtaining such certificate from Mr. 
Justice M. U. Shab, it must be held to be 
not maintainable and must be rejected. On 
this view, it becomes unnecessary to exa- 
mine the merits of the appeal and we do 
not, therefore, propose to express any opin- 
ion on the merits. The appeal, therefore, 
and is dismissed with costs. 


Appeal dismissed. 
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M/s. Kevaldas Kalabhai, Appellant v. 
Champaklal Chimanlal Sodagar and others, 


- Respondents. 


First Appeal No. 126 of 1967, D/- 5-4- 
1972, against order of N. J. Mankad, City 
Civil J., 8th Court, Ahmedabad in Darkhast 
No. 237 of 1964. 


Index Note:— (A) Limitation Act 
(1908), Art. 183, Proviso — Revivor—Mean- 
ing of — Decree dated 16-3-1951 passed by 
Bombay High Court on its original side — 
Execution — Notice to J. D. under Order 
21, R. 22 — Final determination by High 
Court about executability of decree — Sub- 
sequent execution on 28-4-1964 in City Civil 
Court, Ahmedabad held not barred. X- 
Ref:— Civil P. C. (1908), S. 48). 

Brief Note:— (A) A decree for Rupees 
19,770/- passed by the Bombay High Court 
on its Original side on 16-3-1951 was sought 
to be executed in the Bombay High Court 
by an application dated 13-10-1961. The 
J.D. did not appear in response to a notice 
under Order 21, Rule 22, Civil P. C. with 
the result that the decree-holder was given 
opportunity to execute the decree but no 
satisfaction of the decree was obtained by 
the execution as evidenced by the- certifi- 
cate dated 11-4-1964. The decree-holder 
then moved the High Court to transfer the 
decree along with the certificate to the City 
Civil Court, Ahmedabad and by an order 
dated 24-4-1964 it was granted. The decree- 
holder then filed the present execution on 
28-4-1964 in the City Civil Court at Ah- 
medabad. 

Held @ that limitation for execution 
of the decree was governed by 12 years 
period under Art. 183 of Limitation Act, 
1908 and not by Section 48, Civil P. C. 

(Para 13) 

Gi) that the essence of the doctrine of 

revivor is that notice should be issued to the 
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judgment-debtor and after giving him an op- 
portunity of being heard, the court should 
record a finding explicitly or impliedly, that 
the decree or- order in question is executable. 
Hence the order DJ- 11-4-1964 on which a 
final determination was made by the Bom- 
bay High Court about executability of the 
decree in the first execution made to it 
amounted to a revivor within the proviso to 
Article 183 so as to give a fresh start of limi- 
tation of 12 years computed from 11-4-1964. 
Therefore, the execution application D/- 28- 
4-1964 filed in the City Civil Court was not 
barred by limitation. AIR 1940 Pat 596 and 
AIR 1946 Bom 27 and AIR 1945 Mad 325, 


Relied on. (Para 13) 
Index Note: — (8) Civil P. C. (1998), 
Section 11, Expin. IV — Constructive res 


judicata — Applicability 
ceedings. 


Brief Note: — (B) Where the judgment- 
debtor does not appear in answer to a notice 
under Order 21, Rule 22, Civil P. C. to show 
cause why the decree should not be executed 
against him and the High Court passes an 
order under Order 21, Rule 23, that the dec- 
ree be executed, the order having become 
final operates as constructive res judicata in 
subsequent execution proceeding in the City 
Civil Court at Ahmedabad so as to preclude 
the judgment-debtor from contending that the 
High Court had no jurisdiction to execute 
the decree or to transfer the decree for exe- 
cution to the City Civil Court at Ahmeda- 
bad. These contentions might and ought to 
have been raised in the previous execution 
proceeding before the High Court. The prin- 
ciple of constructive res judicata can be ap- 
plied to those execution applications where- 


to execution pro- 


in, at a prior stage, the court had no occa- 


sion to give “actual” decision on the dispu- 
tes subsequently raised or where the prior 
execution has not “fructifed”, AIR 1953 SC 
65 and AIR 1963 Guj 1 and AIR 1941 Mad 
440, Followed; Case law discussed. 
(Paras 18, 19) 
Index Note: — (C) Bombay City Civil 
Court Act (49 of 1948), Sections 18, 12, 13 
and 14 — Effect of — Suit cognizable by 
City Civil Court — No inherent lack of. ju- 
risdiction to try such suit by Bombay High 
Court — Suit exceeding Rs. 19,099 in valua- 
tion filed in 1947 in Bombay High Court — 
Act coming into force on 16-8-1948 — Pe- 
cuniary jurisdiction of City Civil Court rais- 
ed to Rs. 25,000/- from 20-1-1950 — Effect 
on pending suit — Jurisdiction of Bombay 
High Court to pass decree. 


Brief Note: — (C) Sections 12, 13, 14 
and 18 read together show that the High 
Court never lacked in its “inherent” jurisdic- 
tion to try suits and proceedings cognizable 
by City Court. Though in ordinary course 
the High Court ceased to have jurisdiction 
to try suits and proceedings cognizable by 
City Court its “inherent” jurisdiction to try 
and dispose of such suits and proceedings 
was never lost. (Paras 24, 
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A suit for recovery of Rs. 19,770/- was 
properly instituted on the original side of the 
Bombay High Court in 1947. On 16-8- 
1948 when the Bombay City Civil Court Act, 
1948, had come into force the Bombay High 
Court continued to have jurisdiction over the 
suit as the jurisdiction of the Bombay City 
Civil Court only extended upto Rs. 10,000/-. 
The jurisdiction of the Bombay City Civil 
Court was however raised to Rs. 25,000/- 
with effect from 20-1-1950, i.e., the date of 
the Jurisdiction Notification. The question 
was whether the Bombay High Court had 
jurisdiction to pass a decree in the suit pend- 
ing before it. 


Held, that as the suit pending before the 
Bombay High Court was not cognizable by 
a City Civil Court when the Act came into 
Operation Section 18 had no application to 
the pending suit and therefore a special pro- 
vision for its transfer was necessary after the © 
issuance of “Jurisdiction Notification” on 20th- 
January, 1950 in order to invest the City 
Court with jurisdiction to try it. Since this 
was not done, the High Court continued to 
have jurisdiction to try and to dispose it of. 
The Bombay High Court „had therefore juris- 
diction to pass a decree in the suit. 

(Para 25) 
Cases Referred: Chronological Paras 


AIR 1971 SC 2355 = (1970) í SCC 
613, M. P. B. Jaiswal v. D. N. B. 
Jeejeebhoy 

AIR 1966 SC 1939 = (1962) 3 SCR 
928, Mrs. Dossibai v. N. B. Jeejeebhoy 27 

AIR 1963 Guj 1 = 3 Guj LR 1032, 
Ganchi Laxmichand v. Tulsidas 16, 18 

AIR 1962 Ker 15 = 1961 Ker LIJ 
560, Raman v. Ambujakshi 20 

AIR 1961 Mys 54, Slappa v. Hirachand 20 

AIR 1960 ar 194 = 26 Cut LT 
311 (FB), J. Ramanuj v. Lakshmi 


Narayan ; 
AIR 1956 All 32, Ram Krishna 
Murariji v. Ratanchand 13 
AIR 1956 Pat 4 = 1955 BLIR 470, 
Dhirendra Nath v. Satish Chandra 20 
AIR 1953 SC 65 = 1953 SCR 377, 
Mohanlal v. Benoy Kishan 16, 18, 19, 20 
AIR 1951 SC 69 = 53 Bom LR 402, 
State of Bombay v. Narotamdas 22 
AIR 1951 All 398 = 1951 All WR 
(HC) 260, Mannu Lal v. Hanuman 
Singh 17 


‘AIR 1951 Bom 180 = 52 Bom LR 


579, Narotamdas v. A. P. Phillips 22 
AIR 1949 Bom 250 = 51 Bom LR 

276, Vishwanath Keshav Joshi an 

B. M. Sukhadwalia 14, 26 
AIR 1946 Bom 27 = 47 Bom LR ae 

Kirtilal Jiwabhai y. Chunilal Manilal 13 
AIR 1945 Mad 325 = (1945) 1 Mad 

LY 284, Gopalarayadu v. Gopal 

Krishnayya 13 
AIR 1942 Cal 321 = ILR (1942) 1 

an Masrab Khan v. Deb Nath 
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AIR 1941 Mad 440 = (1941) 1 Mad 
LJ 216, Venkataranga V. a 
Seethamma. 18 

AIR 1940 Pat 596 = 21 Pat LT 431 
Har Narayan v. Dawabhai Hirachand 13 

AIR 1922 Pat 289 = 3 Pat LT 403, 


Prithi v. Jamshed 17 
AIR 1918 Mad 1167 = ILR 40 Mad 
1016, Subramania v. Rajeswara 17 


AIR 1917 Mad 185 = ILR 40 Mad 
780, Sowsundaram y. Chokkalingam. 17 

(1890) ILR 17 Cal 57, Gourmoni V. 
Jughat Chandra 17 
(1883) 11 Ind App 37 = ILR 6 All : 
269 (PC), Ram Kirpal v. Rup Kuari 17 
Miss Kusum M. Shah, for Appellant; 
N. S. Parghi, for (Nos. 1 and 2) and B. R. 
Shah, (for Nos. 3/1 to 3/5), for Respondents. 


JUDGMENT:— This Appeal arises 
out of the order passed by the 8th 
Judge of the City Civil Court, Ahmedabad, 
dismissing the execution Appla. No. 237/64 
filed by the appellant, who is the decree-hol- 
der. The execution in question is of a decree 
passed by the High Court of Bombay on its 
Original Side for the sum of Rs. 19,770]- 
with interest and costs in Civil Suit No. 674]- 
47, which was for the amount of Rs. 13,210- 
8-0. The said decree is passed on 16th March 
1951. The same was transferred by the High 
Court of Bombay to City Civil Court, 
Ahmedabad for execution and pursuant to 
that order of transfer the appellant-decree- 
holder has filed this execution application in 
the City Civil Court, Ahmedabad on 28th 
April, 1964. The total amount for the reali- 
gation of which the execution is filed comes 
to Rs. 30,270.90 nps. During the course of 
the execution, the decree holder has taken 
into attachment the judgment-debtors’ immo- 
veable property situated at Kalupur in the 
city of Ahmedabad. ` 

2. To this execution application 
judgment-debtors who are respondents in 
this appeal, have taken various objections. 
Their main contention is that the High Court 
of Bombay had no jurisdiction to pass any 
decree against them on 16th March, 1951 in 
view of the fact that, on that date, the juris- 
diction over the subject-matter of the suit 
was with the City Civil Court, Bombay. An- 
other contention which was raised by the 
respondents before the executing court was 
that even if it is believed that the High Court 
of Bombay had jurisdiction to pass the dec- 
ree sought to be executed, it had no jurisdic- 
tion to entertain any execution application 
in view of the specific provisions made in 
Section 12, read with Sections 3 and 4 of 
Bombay City Civil Court Act, 1948 (Bombay 
Act XL of 1948) (hereinafter referred to 
as the Principal Act). The respondents- 
judgment-debtors also contended that the 
execution application filed by the decree-hol- 
der pursuant to the transfer of decree to the 
City Civil Court, Ahmedabad is also barred 
by time and that the High Court of Bombay 
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had no jurisdiction to transfer the decree to 
City Civil Court, Ahmedabad for the pur- 
pose of execution. 

3. All these contentions weighed 
favourably with the learned Judge of the 
Executing Court with the result that he dis- 
missed the execution appliċation with costs 
and raised the attachment over the proper- 
ties of the respondents. This order was pass- 
ed by the learned Judge on 28th April, 1966 
and it is against this order that the original 
decree-holder has preferred this appeal. 


4, In, this appeal Miss Shah. who ap- 
peared on behalf of the appellant, contended 
that the High Court of Bombay had juris- 
diction to pass the decree sought to be exe- 
cuted in view of the fact that when original 
Civil Suit No. 1674/47 was filed in the said 
High Court, City Civil Court, Bombay was 
not in existence. It came into existence du- 
ring the pendency of that suit on 16th Aug., 
1948, but at that time the City Civil Court, 
Bombay, had jurisdiction to receive, try and 
dispose of only those suits and proceedings 
of civil nature which did not exceed Rupees 
10,000/- in value. It was pointed out that 
since the suit which was filed by the decree 
holder was for the realisation of Rs. 13,270/-, 
it was not liable to be transferred to the 
City Civil Court, Bombay under Section 18 
of the Principal Act. It was further pointed 
out that subsequently, during the pendency 
of the suit, the pecuniary jurisdiction of City 
Civil Court, Bombay was raised to suits and 
proceedings of civil nature not exceeding 
Rs. 25,000/- in value but since this pecuniary 
jurisdiction was raised “prospectively” from 
20th January, 1950, the date on which the 
notification which raised that pecuniary juris- 
diction came into force, the proceedings of 
the present suit were not liable to be trans- 
ferred to the City Civil Court, Bombay and, 
therefore, even after the raising of the pecu- 
niary jurisdiction of the City Civil Court, 
Bombay to the limit of Rs. 25,000/- the High 
Court of Bombay did not cease to have juris- 
diction over the matter. According to Miss 
Shah, therefore, when on 16th March, 1951, 
the High Court of Bombay passed the decree 
of Rs. 19,770/- in favour of the decree-hol- 
der, it had full jurisdiction over the subject- 
matter of the suit. 

5. Miss Shah also contended that the 
High Court of Bombay had also jurisdiction 
to entertain the execution application in spite 
of the provisions contained in Sections 12 
and 3 of the Principal Act, because, it being 
the court which passed the decree sought to 
be executed, it had never lost its jurisdiction 
to execute the same, in spite of the fact that 
the jurisdiction over the subject-matter of 
the suit was transferred to the City Civil 
Court. According to Miss Shah, therefore, 
the High Court of Bombay had not only 
jurisdiction to entertain execution application 
filed before it but had also jurisdiction to 
transfer the decree for execution to City Civil 


Court, Ahmedabad, 
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6. On the question of limitation, it 
was contended by Miss Shah that the decree 
in question was passed by a chartered High 
Court and, therefore, period of limitation 
would be 12 years for the purpose of execu- 
tion of the decree and that period should be 
computed as provided by Article 183 of the 
First Schedule attached to the Limitation Act, 
1908, which was in force at the relevant time. 


7. M/s. B. R. Shah and P. M. Shah, 
who appeared on behalf of the respondents- 
judgment-debtors, supported the view taken 
by the executing court by contending that 
the decree in question is not executable as it 
is not passed by a court having jurisdiction 
in the matter and that, at any rate, the High 
Court of Bombay had no jurisdiction either 
to entertain an execution application or to 
transfer the decree for execution to any other 
court in view of the fact that at the relevant 
time it was only the City Civil Court, Bom- 
bay, which had such a jurisdiction. In sup- 
port of this latter contention, reliance was 
placed on a decision given by the High Court 
of Bombay in Vishwanath Keshav Joshi v. 
B. M. Sukhadwalia, reported in 51 Bom LR 
276 = (AIR 1949 Bom 250) wherein it is 
held that the proceedings to execute a dec- 
fee passed by the Bombay High Court for 
a sum exceeding Rs. 2,000/- but not exceeding 
Rs. 10,000/-, filed after the coming into force 
of the Bombay City Civil Court Act, 1948, 
lie in the Bombay City Civil Court, and not 
in the Bombay High Court. 


8. A. further point, which was raised 
on behalf of the respondents was that the 
execution application which is filed by the 
appellant-decree-holder, in City Civil Court, 
Ahmedabad pursuant to the transfer of dec- 
ree from the High Court of Bombay is bar- 
red by the period of limitation inasmuch as 

. it is filed on 28th April, 1964, i.e., 12 years 
after the decree sought to be executed was 
passed on 16th March, 1951. 


9. After the arguments of the learn- 
ed advocates of the parties were heard, I 
noticed that the objections raised by the res- 
pondents-judgment-debtors to the maintain- 
ability of the execution application on the 
ground of jurisdiction, were barred by princi- 
ple of constructive res judicata, but since the 
point was not argued by the learned advo- 
cates of the parties, both the parties were 
given a fresh opportunity to address the court 
on this point. They were accordingly heard 
even on the question of constructive res judi- 
cata. 


10. In view of the above, I find that 
following points are involved in this appeal: 

(1) Whether the execution application 
bearing No. 237/64 filed by the appellant- 
decree-holder in the City Civil Court, 
Ahmedabad, is barred by limitation? 

(2) Whether the contentions raised by 
the respondents-judgment-debtors against the 
maintainability of execution application on 
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the ground of jurisdiction, are barred by the 
principle of constructive res judicata? 

(3) Whether the High Court of Bombay 
had no jurisdiction to pass the decree, which 
is sought to be executed? 


(4) If the point No. 2 is decided in the 
negative, whether the High Court of Bom- 
bay had any jurisdiction to transfer the dec- 
Tee passed by it, for execution to City Civil 
Court, Ahmedabad? 


ii. Before taking up these points for 
my consideration, I find that it would be 
necessary to state shortly some relevant facts, 
which would be helpful in deciding them. 

12. As stated above, the appellant- 
decree-holder filed the original suit in the 
year 1947 for the recovery of Rs. 13,210/- in 
the High Court of Bombay on its Original 
Side. The judgment-debtors who were de- 
fendants in that suit, did not appear either 
in person or by advocate and, therefore, 
upon hearing the evidence offered by the 
plaintiff and perusing the exhibits the High 
Court eventually passed a decree of Rupees 
19,770.00 with running interest at the rate of 
4% and costs of the suit on 16th March, 
1951. This being a decree passed by a Char- 
tered High Court, it was not required to be 
executed at the end of every three years be- 
cause Article 182 of the Limitation Act of 
1908 did not apply to such decrees. It was 
Article 183 which applies to the facts of the 
According to this Article, a period of 
limitation of 12 years is provided for the en- 
forcement of a decree passed by any court 
established by Royal Charter in exercise of 
its ordinary Original Civil jurisdiction. It is 
an admitted fact that before the present 
execution application was filed in City Civil 
Court, Ahmedabad, the decree holder pre- 
sented an application for execution of this 
decree for the first time in the Bombay 
High Court on 13-10-61, when the said ex- 
ecution application was obviously within the 
period of limitation. On this execution ap- 
plication a notice under Order 21, R. 22 
C. P. C. was issued on 2nd September, 1963 
against the respondents-judgment-debtors 
but the respondents-judgment-debtors did not 
appear in response to that notice with the 
result that the same was made absolute pur- 
suant to the Judge’s Order dated 22nd No- 
vember, 1963 and the decree-holder (appel- 
lant) was given opportunity to execute the de- 
cree against the respondents-judgment-deb- 
tors. In the record we find a certificate D/- 
11-4-64 given by the Prothonotary and Senior 
Master of the Bombay High Court to this 
effect. That certificate shows that no satis- 
faction of the decree was obtained by the 
execution. The decree-holder thereafter ap- 
pears to have moved the High Court of 
Bombay to transfer the decree for execution 
to City Civil Court, Ahmedabad as a result 
of which the said Prothonotary and Senior 
Master of the Bombay High Court is found 
to have made following endorsement undep 
the decree on 24th April, 1964:—. 
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“Certified copy of decree and certifi- 
cate to be transmitted to the Registrar City 
Civil Court, Ahmedabad, for execution 
against the defendants. Execution here stayed. 
Costs Rs. 86/-.” 


Within 8 days thereafter ie. on 28th April 
1964 the decree-holder is found to have filed 
the present execution application in City 
Civil Court, Ahmedabad, where it is regis- 
tered as Darkhast No. 237/64. 


13. It is from these facts that the 
points, at dispute between the parties in this 
appeal, are required to be determined. The 
first question is whether the present Darkhast 
which was filed on 28th April, 1964 is barred 
by limitation or not. As stated above, the 
decree in question is found to have been 
passed by the High Court of Bombay, which 
is one of the Courts established by 
Royal Charter, in exercise of its ordinary 
Original Civil jurisdiction. It is obvious, 
therefore, that the period of limitation for 
the execution of this decree would be 12 
years. It is an admitted position that provi- 
sions contained in Section 48 of Civil Pro- 
cedure Code which provide for the time limit 
of 12 years for execution of a decree do not 
apply to the facts of this case for the ‘simple 
reason that the matter is governed by Arti- 
cle 183 which applies to the decrees passed 
by Courts established by Royal Charter. Now 
according to Article 183 of the Limitation 
Act, 1908, the period of 12 years would 
begin to run when a present right to enforce 
the decree in question accrues to the person 
capable of releasing the right. But this pro- 
vision is further controlled by a proviso, 
which is in the following terms:— 


“Provided that when the judgment, dec- 
ree or order has been revived, or some part 
of the principal money secured thereby, or 
some interest on such money has been paid, 
or some acknowledgement of the right there- 
to has been given in writing signed by. the 
person liable to pay such principal or inte- 
rest, or his agent, to the person entitled there- 
to or his agent, the twelve years shall be com- 
puted from the date of such revivor, pay- 
ment or acknowledgement or the latest of 
such revivors, payments or acknowledg- 
ments as the case may be.” 


If this proviso governs the facts of the case, 
then the period of 12 years would run not 
from the date of the decree, when the right 
js accrued, but from the date of the revivor 
or payment or acknowledgment, if any. In 
my view, the above stated facts of the case 
show very satisfactorily that a “revivor” as 
contemplated by the above quoted proviso at- 
tached to Article 183 of the Limitation Act, 
1908 has taken place in this case in the exe- 
cution proceedings filed by the decree-holder 
in the High Court of Bombay prior to the 
institution of the present executoin proceed- 
ings. As pointed out by a Division Bench 
case of Patna High Court in Harnarain v. 
Dayabhai Hira Chand, reported in AIR 1940 
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Pat 596 at p. 599, the term “revivor” used 
in Article 183 of the Limitation Act refers 
to the Common Law practice, under which, 
if a writ of execution was not issued 
within a year and a day, it was necessary to 
revive the decree by the process known as 
“scire facias”, Le. to say by calling on the 
judgment-debtor to show cause why the dec- 
yee-holder should not have execution against 
him. The doctrine has its origin in the pre- 
sumption of satisfaction, which was held to 
arise when execution had not been applied 
for within a year and a day after the date 
of the judgment. The rule is now found 
embodied in Order 21, Rule 22 of the C. P. 
Code, 1908, under which, when an applica- 
tion is made more than one year after the 
date of the decree, notice is required to be 
issued to the person against whom the exe- 
cution is prayed, requiring him to show 
cause why the decree should not be executed 
against him. In order to constitute a “revi- 
vor” of a decree there must be, expressly or 
by implication, a determination by a court, 
that the decree is still capable of execution 
and that the decree-holder is entitled to en- 
force it. As held by the High Court of 
Allahabad in Ram Krishna Murarji v. Ratan 
Chand, reported in AIR 1956 All 32, the es- 
sence of the doctrine of revivor is that notice 
should be issued to the judgment-debtor and 
after giving him an opportunity of being 
heard, the court should record a finding ex- 
plicitly or impliedly, that the decree or order 
in question is executable. The same view is 
taken by a Division Bench of Bombay High 
Court in Kirtilal Jivabhai v. Chunilal Mani- 
Jal, reported in ATR 1946 Bom 27. In Gopa- 
larayadu v. Gopal Krishnayya, ATR 1945 
Mad 325, the Madras High Court has held 
that “revivor” is an order in execution against 
a particular person consequent upon a notice 
and that indication by the executing court 
that the decree was still alive and capable of 
being executed was enough to revive the dec- 
ree and give a fresh starting point of limi- 
tation. In the execution application, which 
was filed by fhe decree-holder in this case in 
the High Court of Bombay, a rule was issu- 
ed and was subsequently made absolute by 
the court and the decree-holder was given 
liberty to execute the decree. Under these 
circumstances, the final determination made 
by the court about the executability of the 
decree in that execution application amounted 
to “revivor” and if that be so, the period of 
limitation of 12 years contemplated by Arti- 
cle 183 of the Act should be computed from 
11th April, 1964 the date on which the said 
determination was made. Under the circum- 
stances, the present execution application is 
obviously filed within the period of limita- 
tion and, therefore, so far as the first point 
is concerned, the respondents cannot suc- 
ceed. 


14. The second point involved in this 
matter is regarding constructive res judicata 
and relates to the contentions raised on be 
half of the judgment-debtors as regards the 
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maintainability of the execution of the decree. 
As already stated above, 
that after the jurisdiction of the City Civil 
Court, Bombay was raised in January, 1950 
to hear the suits and proceedings not exceed- 
ing Rs. 25,000/- in value, the High Court of 
Bombay ceased to have any jurisdiction to 
entertain applications for executing the dec- 
rees for Rs. 25,000/ and below even though 
validly passed by it, because, such applica- 
tions could be filed only in City Civil Court, 
Bombay. It was pointed out that since in 
this case the decree was for Rs. 19,770/-, the 
High Court of Bombay had no jurisdiction 
to entertain this execution application or to 
entertain any proceedings even for transfer 
of the decree to any other Court for execu- 
tion. For this proposition a strong reliance 
was placed on the decision of Bombay High 
Court in 51 Bom LR 276 = (AIR 1949 
Bom 250) (supra). 


15. I am of the opinion that this 
contention is not available to the judgment- 
debtors as it is barred by the principle of 
constructive res judicata. I have already 
stated above that before this execution ap- 
plication was filed on the transfer of the 
decree to City Civil Court, Ahmedabad, the 
decree-holder had preferred an execution ap- 
plication on 13-10-61 in the High Court of 
Bombay. Notice under Order 21, Rule 22, 
Civil Procedure Code was also issued in that 
application and the same was made absolute 
on 22nd November, 1963 as the judgment- 
debtors did not appear to take objections to 
the execution. It is thus evident that in 
these execution proceedings before the Bom- 
bay High Court, the judgment-debtors failed 
to raise any contention that the High Court 
of Bombay had no jurisdiction to execute the 
decree. The question is whether they can 
be permitted to agitate this question in this 
subsequent execution filed in City Civil 
Court, Ahmedabad. 


16. Answer to this question is pro- 
vided by authoritative pronouncements of 
Supreme Court in Mohanlal v. Benoy Kishan 
reported in AIR 1953 SC 65 and of this 
Court in Ganchi Laxmichand v. Tulsidas, 
reported in AIR 1963 Guj 1. 


17. It is now a settled legal position 
even since the decision of the Judicial Com- 
mittee in 1883 in Ram Kirpan v. Rup Kuari, 
(1883) 11 Ind App 37 (PC) that Section 11, 
Civil Procedure Code, which deals with the 
principle of res judicata, is not exhaustive 
and hence this principle can be applied even 
to execution proceedings. However, on the 
question relating to the application of con- 
structive res judicata contained in Explana- 
tion IV of Section 11, Civil Procedure Code 
some High Courts have taken a view that 
this principle cannot be extended to execution 
proceedings and that an order made in exe- 
cution proceedings should not have the force 
of res judicata unless the point raised in sub- 
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the contention is and decided in previous proceedings. 


Patna case of Prithi v. Jamshed, AIR 
1922 Pat 289, Calcutta case of Gourmoni v. 
Jughat Chandra, (1890) ILR 17 Cal 57 and 
Madras cases of Somsudaram v. Chokkalin- 
gum, ILR 40 Mad 780 = (AIR 1917 Mad 
185) and Subramania v. Rajeswara, ILR 40 
Mad 1016 = (AIR 1918 Mad 1167) are tho 
instances on the point. In Mannu Lal v. 
Hanuman Singh, AIR 1951, All 398, Allaha- 
bad High Court held that the principle of 
constructive res judicata would apply only if 
the previous execution application has been 
“fructuous”. 


18. All these decisions have Jost theis 
efficacy in view of the above referred deci- 
sions of Supreme Court in AIR 1953 SC 65 
and of this Court in AIR 1963 Guj 1. A 
full Bench of Madras High Court has re- 
jected the above view in Venkataranga V. 
Chinna Seethamma, AIR. 1941 Mad 440 (FB). 
This and other decisions rejecting the above 
view need not be discussed here in view of 
the exhaustive treatment of the subject mado 
by this Court in Ganchi Laxmichand’s case, 
AIR 1963 Guj 1 (supra). In this last named 
case Bhagwati, J., (as he then was) has con- 
sidered the Scheme of Order 21, Rules 22 
and 23 along with the provisions contained 
in Sections 47 and 2 (2), C. P. C. and has 
concluded that where a judgment debton 
does not appear in answer to tha 
notice under O. 21, R. 22, Civil Procedure 
Code to show cause why the decree should 
not be executed against him, Order 21, R. 23 
provides that the Court shall order the dec- 
ree to be executed. Such an order, being a 
determination of a question within Sec. 47 
amounts to a decree within the meaning’ of 
Section 2 (2), Civil Procedure Code and, 
therefore, if such a decree becomes final, the 
judgment-debtor cannot be permitted to con- 
tend at any subsequent stage of execution 
proceedings that the order was not rightly 
made. It is further held in this case that if 
the order under Order 21, Rule 23 can ope- 
rate as res judicata in regard to the con- 
tentions urged at the hearing of the notice 
under Order 21, Rule 22, that order must 
equally operate as constructive res judicata 
in regard to the contentions which might 
and ought to have been urged against the 
execution of the decree in opposition to the 
notice under Order 21, Rule 22. Equally 
must the order under Order 21, Rule 23 
operate as constructive res judicata if the 
person against whom the decree is sought 
to be executed does not appear in answer 
to the notice under Order 21, Rule 22 and 
the order directing the decree to be executed 
is, therefore, made by the court. This deci- 
sion is thus a complete answer to the ques- 
tion whether the principle of constructive res 
judicata can be applied to those execution 
applications wherein, at a prion stage, the) 
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court had no occasion to give “actual” deci- 
sion on the disputes subsequently raised, or 
where the prior execution has not “fructi- 
fied”. In AIR 1953 SC 65 (supra) even the 
Supreme Court has taken the same view. 


19. Shri Shah, arguing on behalf of 
the respondents-judgment-debtors, however, 
contended that this Court should refuse to 
apply the principle of constructive res judi- 
cata to the present case on the ground that 
there was total Jack of inherent jurisdiction 
in the High Court of Bombay to entertain 
and to proceed with the previous execution 
and therefore, to transfer the decree for exe- 
cution to any other court. I find that even 
this contention of Shri Shah should be re- 
jected in view of the decision given by the 
Supreme Court in the above referred case of 
AIR 1953 SC 65. This very argument has 
been considered and rejected by the Sup- 
reme Court in that case. At this stage it 
would be necessary to state shortly a few 
facts of that case. The decree sought to be 
executed in that case was passed by the 
High Court of Calcutta on its original side 

on 12-6-1931. The High Court transferred 
- the said decree for execution to Asansol 
Court where decree-holder’s application for 
execution was dismissed for default on 11-3- 
1932. Thereupon the Asansol Court sent to 
the High Court what in form purported to 
be a certificate under Section 41, Civil Pro- 
cedure Code. The said Court however, did 
not return the certified copy of the decree 
and other documents transferred to it by the 
High Court. On 24-11-1932 the decree-hol- 
der filed another petition for execution of 
the decree in Asansol Court. During the 
course of this second execution, some pro- 
pertie; of the judgment-debtor were put to 
sale in public auction and were purchased 
by the decree-holder. The sale was subse- 
quently set aside. The properties were again 
sold in public anction and again it was set 
aside. There was third sale which was con- 
firmed. Thereafter the judgment-debtors 
raised a contention by filing an application 
under Sections 47 and 151, Civil Procedure 
Code that certificate sent by Asansol Court 
in 1932 at the end of the first execution ap- 
plication was in substance a certificate under 
Section 41, Civil Procedure Code and, there- 
fore, after sending that certificate, the Asan- 
sol Court ceased to have jurisdiction to en- 
tertain second execution application as there 
was no fresh transmission of the decree by 
the High Court to that Court. Such an ob- 
jection was not raised by the judgment deb- 
tors at any stage of the second petition fop 
execution. 

20. It is obvious from these facts 
that the question which was involved in that 
case was one of inherent jurisdiction of the 
Asansol Court to entertain and proceed fur- 
ther with the second execution application. 
The Supreme Court held that where neither 
at the time when the execution application 
was made and a notice served on the judg- 
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ment-debtor, nor at a subsequent stage, the 
judgment debtor raised any objection on the 
ground that executing Court bad no jurisdi- 
ction to execute the decree, the failure to 
Taise such an objection which goes to the 
root of the matter precludes him from rais- 
ing the plea of jurisdiction on the principlo 
of constructive res judicata. The Supremo 
Court has further observed in that case that 
even an erroneous decision on a ques- 
tion of law operates as res judicata be- 
tween the parties because correctness op 
otherwise of a judicial decision has no bear- 
ing on the question whether or not it ope- 
rates as res judicata. It should be noted that 
in that case the High Court of Calcutta had 
refused to apply the principle of constructive 
res judicata on the ground that there was 
lack of inherent jurisdiction in the executing 
court to proceed with execution but this view 
of the High Court was rejected by the Sup- 
reme Court as is clear from the judgment 
recorded by Ghulam Hasan, J. This deci- 
sion of the Supreme Court is followed by 
different High Courts and its ratio is applied 
even in cases where a question of court’s 
jurisdiction to entertain execution application 
was involved. Patna case of Dhirendra Nath 
v. Satish Chandra, AIR 1956 Pat 4, Full 
Bench decision of Orissa High Court in J. 
Ramanuj v. Lakshmi Narayan, AIR 1960 
Orissa 197 (FB), Mysore case of Satappa v. 
Hirachand, AIR 1961 Mys 54 and Kerala 
case of Raman‘y. Ambujakshi, AIR 1962 - 
Ker 15 are the instances on the point. Some 


“of these High Courts have made observa- 


tions suggesting that cases of total lack of 
inherent jurisdiction in the executing court 
would not invite the application of the prin- 
ciple of constructive res judicata, but such 
observations do not get any support from 
the judgment recorded by Ghulam Hasan, J., 
in the above referred Supreme Court case of 
AIR 1953 SC 65. I find that even if an ex- 
ception is made of the cases wherein execut- 
ing Court which dealt with the matter at a 
prior stage was totally lacking in inherent 
jurisdiction to entertain the petition for exe- 
cution, that does not help the judgment-deb- 
tors in this case because the discussion which 
follows shows that the High Court of Bom- 
bay which had passed the decree, sought to 
be executed, was not lacking in an “inhe- 
rent” jurisdiction to entertain the application. 
to execute the decree in spite of the change 
in the pecuniary jurisdiction of the City 
Civil Court, Bombay. 

21, At this stage it would be neces- 
sary to state shortly the course of events 
which led to the raising of the pecuniary 
jurisdiction of City Civil Court, Bombay in 
the month of January, 1950 and the relevant 
provisions of the Principal Act. 


22. This suit was filed in the High 
Court of Bombay in 1947 when the Princi- 
pal Act was not even enacted. It is an ad- 
mitted position that the Principal Act came 
into force from 16th August, 1948. Accord- 
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ing to Section 3 thereof, notwithstanding any- 
thing contained in any law City Civil Court, 
Bombay “shall have jurisdiction to receive, 
try and dispose of all suits and other proceed- 
ings of a civil nature not exceeding ten thou- 
sand rupees in value”. The present suit ad- 
mittedly exceeded. Rs. 10,000/- in value, and 


therefore, when the Principal Act came into. 


force City Civil Court at Bombay did not 
acquire any jurisdiction to try and dispose it 
of. The suit, therefore, remained within the 
jurisdiction of the High Court. Thereafter, 
while this suit was still pending in the High 
Court, the Government of Bombay issued a 
- notification, known as “Jurisdiction Notifica- 
tion”, on 20th January, 1950. By this notifi- 
cation the jurisdiction of City Civil Court, 
Bombay was raised to the pecuniary limit of 
Rs. 25,000/-. This notification is in the fol- 
lowing words: 


“Bombay Castle, 20th January, 1950. 
Bombay City Civil Court Act, 1948, No. 
2346/5. In exercise of the powers conferred 
by Section 4 of the Bombay City Civil Court 
Act, 1948 (Bom. XL of 1948), the Govern- 
ment of Bombay is pleased to invest, with 
effect from and on the date of this notifica- 
tion, the City Court with jurisdiction to re- 
ceive, try and dispose of all suits and other 
proceedings of a civil nature not exceeding 
twenty five thousand rupees in value, and 
arising within the Greater Bombay subject, 
however, to the exceptions specified in Sec- 
tion 3 of the said Act. 


By order of the Governor of Bombay,- 


V. T. Dehejia, 
Secretary to the Government.” 


Validity of this notification was then chal- 
lenged in Original Civil Jurisdiction Suit No. 
240 of 1950 (Narotamdas v. A. P. Phillips. 
52 Bom LR 579 = (AIR 1951 Bom 180), 
before the High Court of Bombay The High 
Court held it to be invalid and of no effect. 
As a result of this decision of the High 
Court, all the suits having valuation of more 
than Rs. 10,000/- continued to be filed in the 
High Court, and the High Court also con- 
tinued. to try such suits. In the meanwhile, 
State of Bombay preferred an appeal to the 
Supreme Court. On 20th December, 1956, 
Supreme Court held that the said notifica- 
tion was intra vires and legal. (Vide State of 
Bombay v. Narotamdas, 53 Bom LR 402 = 
(AIR 1951 SC 69). In view of this decision 
of the Supreme Court it was found neces- 
sary to validate the suits and proceedings in- 
stituted, tried and disposed of by the High 
Court during the interval between the date 
of the above referred “Jurisdiction Notifica- 
tion” and the decision of the Supreme Court. 
In the result, Bombay Act XV of 1951 call- 
ed “Bombay Special Suits and Proceedings 
Validating Act 1951” (hereinafter referred 
to as Validating Act) was passed on 24th 
April, 1951. In the meanwhile the decree in 
the present suit was’ already passed by the 
High Court on 16th March, 1951. Section 3 
of the Validating Act validated the decrees 
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passed by the High Court only in those suits 
which were instituted after the date of “juris- 
diction notification (viz, 20th January, 
1950)”. The present suit was not instituted 
after the date of Jurisdiction Notification and 
hence the said section did not apply to it. 
For the same reason even Section 4 there- 
of which applied to pending and dismissed 
suits did not apply to it. The result was 
that the record of this suit remained with 
the High Court. 

23. From these facts the first ques- 
tion which would arise to be considered is 
whether the High Court of Bombay had no 
jurisdiction to pass the decree sought to be 
executed? If the answer to this question is 
that the High Court had such a jurisdiction, 
then the next question would be whether it 
had no “inherent” jurisdiction to execute the 
decree passed by it. 


24. Reverting to the provisions of the 
Principal Act we find that Section 12 there- 
of puts a bar to the jurisdiction of the High 
Court to try suits and proceedings cogni- 
zable by City Court. But this section is con- 
trolled by a proviso which is in the following 
terms: 7 


“Provided that High Court may, for any 
special reason, and at any stage remove for 
trial by itself any suit or proceeding from 
the City Court.” 

This proviso, and Sections 13 and 14 of the 
Principal Act show that though Section 12 
barred the jurisdiction of the High Court to 
try suits and proceedings cognizable by City 
Court, it did not lose its inherent jurisdic- 
tion to try cases cognizable by City Court 
in certain specified circumstances, These 
Sections 13 and 14 are in the following 
terms:— i 


“13. If in any suit instituted in the High 
Court the Judge who tries it is of the opin- 
ion that it ought to have been instituted in 
the City Court and im such suit— 

(a) if the plaintiff does not obtain a dec- 
ree, the defendant shall be entitled to his 
costs as between attorney and client; or 


(b) if the plaintiff obtains a decree fop 
any matter of an amount or value less than 
the maximum amount of the pecuniary juris- 
diction of the City Court, no costs shall be 
allowed to the plaintiff.” 


“14. When any suit or proceeding is fe- 
moved for trial to the High Court from the 
City Court under Section 12— 


(a) it shall be heard and disposed of by 
the High Court in the exercise of its original 
civil jurisdiction and the said court shall 
have all the powers and jurisdiction in res- 
pect thereof as if it had been originally insti- 
tuted in such court: 

(b) court fee on the scale for the time 
being in force in the High Court as a court 
of original civil jurisdiction shall be payable 
in that court-in respect of the suit or pro- 
ceeding therein: 


$ 
4 
t 


1973 


Provided that in the levy of any such 

fee which, according to the practice of the 
court, is credited to the State Government, 
credit shall be given for the institution fee al- 
ready paid in the City Court.” 
Proceeding further with the provisions of the 
Principal Act, we find that Section 18 pro- 
vides for the transfer of suits pending in 
High Court, in the following terms: 


“18. (1) All suits and proceedings cogni- 
zable by the City Court and pending in the 
High Court, in which issues have not been 
settled or evidence has not been recorded on 
or before the date of coming into force of 
this Act, shall be transferred to the City 
Court and shall be heard and disposed of 
by the City Court and the City Court shall 
have all the powers and jurisdiction thereof 
as if they had been originally instituted in 
that court. 


(@) In any suit or proceeding so transfer- 
red institution fee shall be paid, credit being 
given to any court fee levied in the High 
Court, and costs incurred in the High Court 
till the date of the transfer shall be assessed 


~ by the City Court in such manner as the - 


State Government may, after consultation 
with the High Court, determine by rules.” 


25. Now, the first important point to 
be noted is that none of these provisions ap- 
plied to the present suit on 16th August, 
1948 when the Principal Act was brought into 
force for the simple reason that its pecuni 
valuation was more than Rs. 10,000/-. There- 
fore, on 16th August, 1948, City Court, Bom- 
bay had no jurisdiction to try it. The “Juris- 
diction Notification” which raised the pecu- 
niary jurisdiction of the City Court came 
into force on 20th January, 1950. This noti- 
fication is already quoted above. A bare 
perusal of this notification shows that the 
jurisdiction of the City Court was raised to 
Rs. 25,000/- “with effect from and on the 
the date of notification” ie. with effect from 
and on 20th January, 1950. The notification 
is, therefore, prospective and not retrospec- 
tive in its operation. It does not provide for 
the transfer of pending: suits, and it is an 
admitted position that there is no other 
order evidencing transfer of business contem- 
plated by Section 150, Civil Procedure Code. 
The learned Judge of the Lower Court seems 
to be of the opinion that with the raising of 
pecuniary jurisdiction of the City Court on 
20th January, 1950, the provisions of the 
Principal Act contained in Sections 3, 12, 
and 18 automatically applied even to the pro- 
ceedings pending in High Court. Such a 
view is not justified in view of the facts that 
the operation of the “Jurisdiction Notifica- 
tion” is merely prospective and that there 
are no directions regarding the transfer of 
pending proceedings. It need not be em- 
phasised that Section 18 of the Principal Act 
applied to the proceedings which were pend- 
ing in High Court and which were cogniza- 
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ble by City Court on the date on which the 
Principal Act came into force. The present 
suit was not covered by Section 18 on the 
date of the application of the Principal Act 
and therefore a special provision for its trans- 
fer was necessary after the issuance of “Ju- 
risdiction Notification” on 20th January, 
1950 in order to invest the City Court with 
jurisdiction to try it. Since this was not done, 
the High Court continued to have jurisdic- 
tion to try and to dispose it of. In this 
view of the matter, the learned Judge of the 
lower Court was in error in holding that the 
High Court of Bombay had no jurisdiction 
to pass the decree which is sought to be 
executed. 

26. This -brings me to the next ques- 
tion, namely, whether the High Court of 
Bombay had no “inherent” jurisdiction to 
execute the decree passed by it. In 51 Bom 
LR 276 = (AIR 1949 Bom 250) (supra) the 
Bombay High Court has held that proceed- 
ings to execute a decree passed by Bombay 
High Court for a sum exceeding Rs. 2,000/- 
but not exceeding Rs. 10,000/- filed after the 
coming into force of the Bombay City Civil 
Court Act, 1948, lie in Bombay City Civil 
Court and not in the Bombay High Court. 
Facts of that case show that the decree in 
that suit was passed on April 2, 1948, ie., 
before the Principal Act was brought into 
force on 16th August, 1948. However, exe- 
cution application was made by the decree- 
holder on September 22, 1948, i.e., after the 
Principal Act came into force. The Court 
first considered whether the execution pro- 
ceedings are the “proceedings” cognizable 
by the City Court in view of the fact that 
the suit bad already ended and resulted in 
a decree. The Court came to the conclu- 
sion that execution proceedings were such 
proceedings. The Court thereafter proceed- 
ed to consider the provisions of Section 37, 
Civil Procedure Code and interpreted the 
meaning of the expression “court which pass- 
ed a decree” occurring in that section, and 
relying upon the Calcutta decision in Masrab 
Khan v. Deb Nath Mali, ILR (1942) 1 Cal 
289 = (AIR 1942 Cal 321) held that City 
Court, Bombay, was deemed to be the 
“Court which passed the decree” which was 
sought to be executed and therefore, that was 
“substituted” for the High Court according 
to the terms of Section 37 (b) of Civil Pro- 
cedure Code. In view of this, the Court 
concluded that it did not retain jurisdiction 
to execute the decrees exceeding Rs. 2,000/- 
and not exceeding Rs. 10,000/-. Sitting as a 
Single Judge I feel myself bound by this 
decision of the Bombay High Court as it is 
a decision prior to the establishment of this 
Court. I, therefore, do not propose to enter 
into a debate on the question whether in 
cases where pecuniary or territorial jurisdic- 
tion of the Court which has passed a decree 
is subsequently changed, the said court loses 
its jurisdiction to execute the said decree. 
In view of the application of the Principle of 
constructive res judicata, and in view of some 


28 Guj. 


observations of some of the High Courts in 
cases referred to above going to show that 
eases of total lack of inherent jurisdiction 
may form an exception to the application of 
constructive res judicata to execution pro- 
ceedings, the limited question which arises for 
my determination is whether the above re- 
ferred decision of Bombay High Court comes 
in my way in holding that the High Court of 
Bombay had never lost its “inherent” juris- 
diction to execute the decree passed by it. 
I find that the case was not examined 
that High Court from this angle. In fact, 
it was not necessary for that Court to consi- 
der this point, Therefore, all that the High 
Court has beli in that case is that in cases 
where a decree is for the amount between 
Rs. 2,000/- and Rs. 10,000/- the application 
to execute that decree should be filed in City 
Court, Bombay after the Principal Act came 
into force. It says nothing about the inhe- 
rent lack of High Court’s jurisdiction..In my 
opinion, therefore, the question whether there 
was lack of “inherent” jurisdiction jin the 
High Court, is res integra. If we again 
peruse the provisions of the Principal Act 
we find that there is enough evidence con- 
tained therein to show that the High Court 
never lacked in its “inherent” jurisdiction to 
try suits and proceedings cognizable by City 
Court. Had it been so lacking in its inhe- 
rent jurisdiction, the provisions. contained in 
abovequoted proviso to Section 12 as well 
as in Sections 13 and 14 would never have 
been there. Even Section 18 stipulates that 
the cases and proceedings wherein issues had 
been settled or evidence had been recorded, 
were not to be transferred to City Court. In 
other words, they were to be disposed of by 
the High Court. If the High Court was lacking 
in “inherent” jurisdiction to try the suits and 
proceedings cognizable by City Court, in no 
eventuality it would have been invested with 
any jurisdiction to try such suits and pro- 
ceedings. This means that though in ordi- 
mary course the High Court ceased to have 
jurisdiction to try suits and proceedings cog- 
nizable by City Court its “inherent” juris- 
diction to try and dispose of such suits and 
proceedings was never lost. In this view of 
the matter,- the respondents judgment-debtors 
ought to have raised the question of jurisdic- 
tion in the first execution proceedings taken 
out by the decree-holder in the High Court 
of Bombay and if they failed in doing so, 
their subsequent challenge on that score 
would be barred by constructive res judicata. 
27. What remains now to be consi- 
dered is a recent decision of Supreme Court 
on which reliance was placed by Shri Shah, 
for the proposition that where the question 
is purely of law and it relates to the jurisdic- 
tion of the court, or a decision of court 
sanctioning something which is illegal, the 
party affected by the decision will not be 
precluded from challenging the validity of 
that order under the rule of res judicata, be- 
cause, the rule of res judicata being a rule of 
procedure cannot supersede the law of the 
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land. Such a decision is given by the Sup- 
reme Court in N. P. B. Jaiswal v. D. N. B. 
Jeejeebhoy, (1970) 1 SCC 613 = (AIR 1971 
SC 2355). After considering the ratio of this 
decision, I find that it does not help the 
respondents-judgment-debtors. It is first ne- 
cessary to state a few facts which would ex- 
plain this ratio. The respondent of that ap- 
peal before the Supreme Court had granted 
a lease of a piece of land in village Pahadi 
taluka Borivli to the appellant Mathura Pra- 
sad, for constructing buildings for residential 
or business purposes. After the appellant 
constructed buildings on the said land, he 
submitted an application in the Court of 
Civil Judge, (J. D.) Borivli, that the standard 
sent of the land be determined under Sec- 
tion 11 of Bombay Rent Act, 1947. This 
application was rejected by the learned Civil 
Judge on the ground that the provisions of 
Bombay Rent Act did not apply to open 
land let for the purpose of constructing 
buildings for residence etc. This order was 
confirmed by the High Court. But in a sub- 
sequent decision the same High Court cha- 
nged its view. The appellant-tenant, there- 
after filed a fresh petition for an order de- 


. termining standard rent. This fresh petition ~ 


was rejected by the Court holding that the 

question had become res judicata by the deci- 
sion in the previous proceedings. This view 
was confirmed by the High Court with the 
result that the matter was taken to the Sup- 
reme Court by the tenant. It was found that 
the view taken by the High Court in previous 
proceedings was overruled even by the Sup- 
teme Court in Mrs. Dassibai v. N. B. Jeejee- 
bhoy, (1962) 3 SCR 928 = (AIR 1966 SC 
1939). The question which arose before the 
Supreme Court for consideration was whe- 
ther in view of its decision in (1962) 3 SCR 
928 = (AIR 1966 SC 1939), the determina- 
tion of the dispute between the parties in 
previous proceedings amounted to res judi- 
cata. The Supreme Court resolved this ques- 
tion by observing that what was res judicata 
was the previous decision and not the reasons 
given for the said decision, and a pure ques- 
tion of law unrelated to facts which give 
rise to a right, cannot be deemed to be a 
matter in issue. It. was further observed 
that a decision on an issue of law will be 
res judicata in a subsequent proceeding be- 
tween the same parties, if the cause of ac- 
tion of the subsequent proceeding be the 
same as in previous proceeding, but not when 
the cause of action is different, nor when 
the law has since the earlier decision been 
altered by a competent authority, nor when 
the decision relates to the jurisdiction of the 
court to try the earlier proceeding, nor when 
the earlier decision declares valid a transac 
tion which is prohibited by law. The obser- 
vations making reference to jurisdiction of 
the Court to try earlier proceeding should be 
understood in the background of the facts of 
that case. These facts show that the inter- 
pretation which was accepted by the Civil 


Judge. Borivli and the High Court in pre- 
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vious proceeding between the parties was re- 
jected by the Supreme Court in (1962) 3 SCR 
928 =: (AIR 1966 SC 1939). The interpre- 
tation pyt by the Supreme Court on a provi- 
sion of law is the law of the land and the 
said interpretation is effective from the. date 
of the enactment itself. Therefore, it is that 
interpretation which determines the jurisdic- 
tion of the court and which also supplies a 
fresh cause of action to the party concerned. 
Under the circumstances, the previous deci- 
sion of the High Court in that case could 
mot have operated as res judicata. This, 
position appears to have been summarised 
by the Supreme Court in the following 
words: 

“But, where the decision is on a ques- 
tion of law, i.e., the interpretation of a sta- 
tute, it will be res judicata in a subsequent 
proceeding between the same parties where 
the cause of action is the same, for the ex- 
pression “the matter in issue” in Section 11, 
Code of Civil Procedure means the right liti- 
gated between the parties, ie., the facts on 
which the right is claimed or denied and the 
law applicable to the determination of that 
issue. ere, however, the question is one 
purely of law and it relates to the jurisdic- 
tion of the court or a decision of the court 
ganctioning something which is illegal, by re- 
sort to the rule of res judicata a party af- 
fected by the decision will not be precluded 
from challenging the validity of that order 
under the rule of res judicata, for a rule of 
poe cannot supersede the law of the 


28. The facts of the case under my 
consideration are entirely different. In this 
case, as shown above, it is not possible to 
say that the High Court of Bombay was 
totally lacking in inherent jurisdiction to exe- 
cute the decree passed by it, and in response 
to the notice issued by the High Court under 
Order 21, Rule 22, the respondents did not 
appear to raise any objection regarding the 
jurisdiction of the High Court to execute the 
decree under the provisions of the Principal 
Act. In my view, therefore, this is a case 
which would be governed by the principle of 
constructive res judicata. g 

29. Point No. 3 is already covered 
by the above discussion which shows that 
the High Court of Bombay had jurisdiction 
to pass the decree in question. In view of 
my answer to Point No. 2, the consideration 
of Point No. 4 is not called for. 

30. In the result this appeal succeeds 
and is, therefore, allowed with costs through- 
out. The decision appealed against is set 
aside and the lower Court is directed to pro- 
ceed further with the execution of the decree 
transferred to it by the High Court of Bom- 
bay. Attachment of judgment-debtors’ pro- 
perties granted pending this appeal is conti- 
nued till the executing court thinks it proper 
to alter or modify the order relating to the 


game, 
Appeal allowed. 
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Civil Revn. Applns. Nos. 58 and 68 to 
72 of 1972, DJ- 14-2-1972, from orders of 
R. C. Bhatt, Sm. C. C. J., Ahmedabad, DJ- 
4-12-1971. 


Index Note— (A) Civil Procedure 
Code (1903), Order 37, Rule 3 (3) — Leave 
to defend, when cam be granted wuncondi- 
fionally — Triable issue’? — Test for. 


_ Brief Note:— (A) The special jurisdic- 
tion of granting or refusing to grant un- 
conditional leave to defend which a Court 
enjoys under Order 37 is dependent on the 
question whether the defendant raises a 
bona fide triable issue. 


_ This procedure is a very potent weapon 
in the hands of a court to shut out frivol- 
ous defences which are raised in some com- 
mercial causes mainly with a view to pro- 
tract the proceedings of a suit. But greater 
the potency of a weapon, the greater is the 
requirement of caution in handling the 
same. Therefore, the Court is expected to 
be very careful in its determination of a 
jurisdictional question, viz., whether the 
plea raised by the defendant involves a 
bona fide triable issue or not. The deci- 
sion of this question cannot be arbitrary, 
or inspired by a mere suspicion. It should 
find its justification from the facts and cir- 
cumstances of each case. . Para 5) 


The jurisdiction of the Court to impose 
conditions for leave to defend depends 
solely upon its finding whether the plea 
raised in defence is bona fide or not. In 
other words this finding is the one which 
involves a jurisdictional fact. While decid- 
ing this question, we have necessarily to 
confine our attention to the pleadings and 
other documents produced in the case. 

( Paras 5, 72) 

The test of a ‘triable issue’ is to find 
out whether the defendant would be able 
to resist the suit successfully if he proves 
the case. If the answer to this question is 
in the affirmative the plea does involve a 
‘triable issue’. AIR 1958 SC 321 and AIR 
1965 SC 1698, Followed. (Para 6) 


Inde Note:—(B) Civil Procedure Code 
(1908), S. 115 — Interference in revisional 
jurisdiction — Permissible where jurisdic- 
fiom is exercised illegally or with material 

arity. ; 
_ Brief Note:— (@B) If an erroneous deci- 
sion of a subordinate Court resulted in its 
exercising jurisdiction not vested in it by 
law or failing to exercise jurisdiction so 
vested, or acting with material irregularity 
or illegality in exercise of its jurisdiction, 
the case for the exercise of powers of revi- 
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sion by High Court is made out. 
: (Para 9) 

A mere error of fact or law does not 
invite the revisional jurisdiction of the High 
Court under Section 115 of the Code, but 
it would invite the said jurisdiction if the 
said error of fact or law which it considers 
has ultimately a reference to the jurisdiction 
of Court. (Para 11) 


The existence of bona fides or mala 
fides of a particular plea without going into 
the merits of the case, cannot be reached 
in an arbitrary fashion. It must have some 
grounds to support it either in the plead- 
ings or in the circumstances of the case. If 
there are no such grounds, then the deci- 
sion, which is under challenge, ceases to be 
a discretionary decision. The question of 
using discretion would obviously arise in 
cases where two alternative views are pos- 
sible. It cannot be said that such a deci- 
sion amounts to a mere error because exist- 
ence of error postulates a position wherein 
the view, which is called erroneous, is pos- 
sible. But in cases wherein there is abso- 
lutely no material to support a particular 
view there is no scope for any contention 
that the view taken is “erroneous” or “in- 
correct”. The view which is merely arbi- 
trary or fanciful is vitiated by a patent 
illegality and therefore results in exercise of 
jurisdiction not vested in law. Such cases 
would therefore, be governed by clauses (a) 
and (c) of Section 115 of the Civil Proce- 
dure Code. AIR 1966 SC 153, Observations 
in AIR 1969 Guj 18 and im CR. A 
No. 1086 of 1968, D/- 12-2-1969 (Guj), Dis- 
tinguished. AIR 1962 SC 646 and AIR 
1959 SC 492, Rel. on. - (Paras 9, 11) 
Cases Referred: Chronological Paras 
AIR 1969 Guj 18 = 9 Guj LR 873, 


United Industries v. M/s. Dalwadi 
| and Co. 8, 
‘ (1969) Civil Revn. AppIn. No. 1086 
of 1968, D/- 12-2-1969 (Guj) 8, 12 
AIR 1966 SC 153 = (1966) 1 SCR 
102, Pandurang Dhondi Chougule 
v. Maruti Hari Jadhav 
AIR 1965 SC 1698 = (1966) 2 SOJ 
606, Milkhiram (India) Pvt. Ltd. v. 
Chamanlal Brothers 
AIR 1962 SC 646 = (1962) 2 SCR 
947, Roshan Lal v. Ishwar Dass 
AIR 1959 SC 492 = (1959) Supp (1) 
SCR 733, Chaube Jagdish Prasad 
v. Ganga Prasad 9 


AIR 1958 SC 321 = 1958 SCR 1211, 
Santosh Kumar-v. Bhai Mool Singh 5, 10 


M. B. Sbah, for Petitioner; V. S. Pa- 
sikh, for Opponent. 


JUDGMENT :— All 
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these revision 


applications arise out of the orders grant- 


ing the petitioner conditional leave to de- 
fend in different suits filed against him by 
the different opponents of these revision 
applications in the Court of Small Causes 
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at Ahmedabad. The claim made by each 
of the opponents in all these suits is fov 
the amount of Rs. 2,000/-. The contention 
of every opponent is that he has paid 
Rs. 2,000/- to the petitioner as deposit fon 
becoming a member of the proposed ‘Su- 
dhanshu Co-operative Housing Society’. 
According to the opponents after the receipt 
of these amounts the petitioner failed in 
forming the Society and also failed in pur- 
chasing any land for the proposed society. 
The opponents, therefore, claim that the 
petitioner should refund the amount of de- 
posit given by each of them. As against 
this, the main contention, which is raised 
by the petitioner in all these suits is that 
each of the opponents had paid the amount 
of Rs. 2,000/- not as deposit, but as con- 
tribution towards the purchase of land for 
the Society. The facts of the case reveal 
that at an earlier stage the petitioner had 
entered into a ‘Banakhat’ under which he 
had paid an earnest amount of Rs. 15,000/-. 
The petitioner has, therefore, raised a con- 
tention that the payment of- Rs. 2,000/- 
made by each of the respondents was a con- 
tribution towards the amount of Rupees 
15,000/- which he has paid towards the 
‘Banakhat’ and, therefore, the amount was 
not liable to be returned. 

2. In their rejoinder-affidavits the 
opponents have reiterated their contention 
that amount of Rs. 2,000/- paid by each of 
them represented a deposit which was liable 
to be returned. 

3. On these contentions, the learn- 
ed trial Judge gave the petitioner a condi- 
tional leave to defend. The condition im- 
posed by him in each case was that the 
petitioner should deposit the amount of 
Rs. 1,000/- within two weeks. It is apainst 
this order that the petitioner has preferred 
these revision applications. 


4. The question which arises to be 
determined in these applications is whether, 
looking to the facts of the case, the learned 
Judge of the trial Court was justified in 
imposing any condition at the time of grant- 
ing the leave to defend. The principles of 
law which should guide the court while 
granting leave to defend in the cases gov- 
erned by the provisions of Order 37, C.P.C. 
are, by now, well settled. If in such cases 
the defendant raises a triable issue which is 
also bona fide then the Court is legally 
bound to grant to him an unconditional 
leave to defend. Imposition of a condition 
in cases where a bona fide triable issue is 
raised would obviously render the leave 
quite illusory and would virtually amount 
to a pure refusal of leave to defend. The 
position is, however, different where the 
Court finds that though a particular plea 
raised by the defendant prima facie involves 
a triable issue, the same is raised purely for 
the purpose of delaying the proceedings of 
the suit, or where the circumstances of the 
case as revealed from pleadings and othes 
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documents produced in the record point to 
the want of bona fides of the defendant. 
In such cases, though the Court may not 
withhold leave to defend, it may grant the 
said leave by making it conditional on de- 
positing a particular amount. 


5. It is thus evident that the spe- 
cial jurisdiction of granting or refusing to 
grant an unconditional leave to defend 
which a Court enjoys under Order 37, 
C.P.C. is dependent upon the finding on the 
question whether the defendant raises a 
bona fide triable issue. It need not be em- 
phasised that the procedure contemplated 
by Order 37, C.P.C. is a special departure 
from usual procedure under the Code ac- 
cording to which every defendant has got 
a right to defend his case in the manner 
best suited to him without being fettered by 
any condition. This procedure is therefore, 
a very potent: weapon in the hands of a 
Court to shut out frevolous defences which 
are raised in some commercial causes main- 
ly with a view to protract the proceedings 
of a suit. But greater the potency of a 
weapon, the greater is the requirement of 
caution in handling the same. Therefore, 
the Court is expected to be very careful in 
its determination of a jurisdictional ' ques- 
tion, viz., whether the plea rasied by the 
defendant involves a bona fide triable issue 
or not. The decision of this question can- 
not be arbitrary, or inspired by a mere sus- 
picion. It should find its justification from 
the facts and circumstances of each case. 
As held by Supreme Court in Santosh Ku- 
mar v. Bhai Mool Singh, AIR 1958 SC 321, 
Court cannot reach the conclusion that the 
defence is not bona fide arbitrarily because 
it is as much bound by judicial rules and 
procedure in reaching a conclusion of this 
type as in any other matter. In its another 
decision given in Milkhiram (India) Pvt. 
Ltd. v. Chamanlal Brothers, AIR 1965 SC 
1698, the Supreme Court has warned that 
in such cases, care has to be taken that 
the object of the rule to assist the expediti- 
ous disposal of commercial causes is not 
defeated and, at the same time, real and 
genuine triable issues are not shut out by 
unduly severe orders, as to deposit. It should 
also be noted that the jurisdiction of the 
Court to impose conditions for leave to 
defend depends solely upon its finding whe- 
ther the plea raised in defence is bona fide 
or not. In other words this finding is the 
one which involves a jurisdictional fact. 


6. Now so far as the facts of this 
case are concerned, it can be shortly stated 
that while the main plea raised by the 
opponents in the plaint is that the amount 
of Rs. 2,000/- which they seek to recover 
from the applicant-petitioner, was the 
amount of deposit liable to be refunded, 
the plea raised by the petitioner is that this 
amount represented the contribution made 
by each of the opponents and as such, it 
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was not liable to be refunded. It is found 
that along with their plaints, the opponents- 
plaintiffs have produced receipts purporting 
to be the receipts of the disputed amounts 
of Rs. 2,000/-. These receipts clearly show 
that the suit amount of Rs. 2,000/- repre- 
sented the contribution towards the pur- 
chase of land for the Society. The amount 
is described in these receipts as “(jamin 
falana)” meaning “contribution for land”. 
These receipts thus lend prima facie sup- 
port to the plea raised by the petitioner in 
his affidavit in answer to opponents’ suits. 
As against this, there is absolutely nothing 
in the record, except, of course, the inte- 
rested words of the opponents, to show that 
the disputed amount of Rs. 2,000/- was paid 
as “deposit”. The petitioner has obviously 
raised a triable issue in his affidavit for 
leave to defend by contending that the suit 
amount of Rs. 2,000/- being an amount of 
contribution towards the price of land to 
be purchased for the Society is not liable 
to be refunded. One important test of a 
“triable issue” is to find out whether the 
defendant would be able to resist the plain- 
tiffs suit successfully if he proves his case. 
If the answer to this question is in the 
affirmative, the plea does involve a “traible 
issue”. It cannot be gainsaid that in this 
case if the petitioner-defendant succeeds in 
proving the case set out by him, he is like- 
ly to resist the opponents’ suits very success- 
fully. In my opinion, therefore, there can- 
not be any doubt that he has raised a “tri- 
able issue” in all the suits. 


7. I the petitioner has raised a tri- 
able issue, then the next question which 
would arise to be considered is whether 
this defence is not a bona fide one. While 
deciding this question, we have necessarily 
to confine our attention to the pleadings 
and other documents produced in the case. 
This would be specially so when the learn- 
ed trial Judge has not given reasons in sup- 
port of his order. Now, looking to the 
pleadings, I do not find anything to justify 
a conclusion that this defence is raised by 
the petitioner either for the sake of raising 
it or for the sake of delaying the proceed- 
ings of the suit. There is absolutely no- 
thing therein to suggest that this defence 
is not raised bona fide. On the contrary, 
the receipt, which is produced along with 
the plaint gives some support to the plea 
Taised by the defendant as noted above. 
Under the circumstances, it is found that 
the learned trial Judge had absolutely no 
materials before him for coming to the 
conclusion that the defence raised by the 
petitioner lacked bona fides. 

8. Shri Parikh, who appeared on 
behalf of the opponents, however, contend- 
ed that even if it is believed that the peti- 
tioner has raised a triable issue and that he 
was not lacking in bona fides in raising this 
triable issue, this Court has no jurisdiction 
under Section 115 of the Civil Procedure 
Code to interfere with such discretionary 
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orders passed by the trial Court. It was 
contended by Shri Parikh that it was for 
the trial Court to exercise its discretion by 
reference to the record of the case and even 
if it is found that he has exercised this dis- 
cretion erroneously, that would not invoke 
the revisional jurisdiction of the High Court, 
and would not call for any interference. 
According to Shri Parikh, clause (c) of 
Section 115 of the C. P. Code which speaks 
about illegality or material irregularity, has 
reference only to a jurisdictional fact and, 
therefore, unless it is found that the errop 
committed by the trial Court results in 
either want of exercise of jurisdiction of 
failure to exercise jurisdiction there would 
be no justification for any interference by 
this Court. For this proposition, he has 
relied upon a decision of the Supreme Court 
given in Pandurang Dhondi Chougule v. 
Maruti Hari Jadhav, AIR 1966 SC 153, a 
Division Bench decision of this Court given 
in United Industries v. M/s. Dalwadi and 
Co., AIR 1969 Guj 18, and an unreported 
decision of V. R. Shah, J. delivered on 
12-2-1969 in Civil Revo. Appin. No. 1086 
of 1968 (Guj). : 


9, If a reference is made to Section 
115 of the Civil Procedure Code, it will 
be found that it contemplates the interfer- 
ence by the High Court in revision in three 
types of cases, namely, (1) cases in which 
the Subordinate Court appears to have ex- 
ercised a jurisdiction not vested in it by law, 
(2) cases where the Subordinate Court has 
failed to exercise its jurisdiction so vested 
and (3) cases where the Subordinate Court 
is found to have acted under exercise ‘of its 
jurisdiction “illegally or with material 
irregularity”, Now the trial Court had 
jurisdiction in this case to impose condi- 
tions for allowing the petitioner to defend 
only if it is found that the triable issue 
which the petitioner has rasied is not raised 
bona fide and is raised merely with a view 
to delay. the proceedings of the suits filed 
by the opponents. As stated above, the 
Court has jurisdiction to impose conditions 
only if it is found that the defence raised 
is not bona fide. In other words, the juris- 
diction of the trial Court to impose condi- 
tions is dependent on its finding that the 
defence raised is not bona fide. This find- 
ing therefore involves a jurisdictional fact. 
Therefore, if the trial Court is found to 
have decided this jurisdictional fact quite 
arbitrarily and without any justification 
whatever from the material placed before 
him, it can be successfully contended that 
by imposing a condition for leave to de- 
fend it has exercised jurisdiction which it 
did not possess. 

A view similar to this was taken by 
the Supreme Court in Roshan Lal v. Ishwar 
Dass, AIR 1962 SC 646. That was a case 
governed by the Delhi and Ajmer Merwara 
Rent Control Act, 19 of 1947. There was 
a finding of ‘fact that the premises in ques- 
tion in that case were newly constructed. 
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This finding was supported by “abundant 
evidence which had been carefully consi- 
dered and accepted by the Rent Controlle 
and by the District Judge”. The Supreme 
Court held that High Court was in error 
in interferring with this finding which 
found jurisdiction from the record. But 
while making these observations Supreme 
Court accepted the principle that the ques- 
tion whether the second floor of the pre- 
mises was newly constructed or not was a 
jurisdictional fact on which depended the 
power of the Rent Controller to take action, 
and that “if the Rent Controller had wrong- 
ly decided this fact, and assumed jurisdic- 
tion where he had none, the matter would 
be open to reconsideration in revision”, 
In Chaube Jagdish Prasad v. Ganga Prasad, 
AIR 1959 SC 492, Supreme Court had an 
occasion to consider the scope of Section 
115, C.P.C. It is held therein that if an 
erroneous decision of a subordinate Court 
resulted in its exercising jurisdiction not 
vested in it by law or failing to exercising 
jurisdiction so vested, or acting with mate- 
rial irregularity or illegality in exercise of 
its jurisdiction, the case for the exercise of 
powers of revision by High Court is made 
out. It is, also observed in that case that 
if a subordinate Court decides a jurisdic- 
tional fact erroneously and thereby assumes 
jurisdiction not vested in it, then power of 
interference under Section 115, C.P.C. be- 
comes operative. 


106. Considering * the facts of the 
case I find that the view of the learned trial 
Judge that the defence raised by the defen- 
dant is not bona fide and, therefore im- 
position of a condition for granting leave 
to defend is called for, is based on no mate- 
rials at all. There is absolutely nothing in 
the record of the case to suggest, even in 
the most indirect manner, that the plea 
raised by the defendant-petitioner in his 
defence lacks bona fides. If, therefore, 
the conclusion of the trial Court is based 
on no material at all, then it not only 
amounts to a manifest illegality in the ex- 
ercise of the trial Court’s jurisdiction, but 
it also amounts to a wrong assumption of 
jurisdiction, for the purpose of imposing 
condition for leave to defend and the pro- 
visions contained in clause (c) of Section 
115 of the Civil Procedure Code do apply 
to the facts of the case. In this connection 
it would not be out of place to again refep 
to the decision given by the Supreme Court 
in Santosh Kumar, AIR 1958 . SC 321 
(supra) wherein it is observed that the trial 
Court cannot reach the conclusion that the 
defence is not bona fide arbitrarily and that 
the trial Court is as much bound by judi- 
cial rules and judicial procedure in reach- 
ing a conclusion of this kind as in any 
other matter. It need not to be emphasis- 
ed that any conclusion as regards the exist- 
ence of bona fides or mala fides of a parti- 
cular plea without going into the merits of 
the case, cannot be reached in an arbitrary 
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fashion. It must have some grounds to 
support it either in the pleadings or in the 
circumstances of the case. If there are no 
such grounds, then the decision, which is 
under challenge, ceases to be a discretionary 
decision. The question of using discretion 
would obviously arise in cases where two 
alternative views are possible. It cannot be 
said that such a decision amounts to a 
mere error because existence of error pos- 
tulates a position wherein the view, which 
is called erroneous, is possible. But in cases 
wherein there is absolutely no material to 
support a particular view there is no scope 
for any contention that the view taken is 
“erroneous” or “incorrect”. The view 
‘which is merely arbitrary or fanciful is viti- 
ated by a patent illegality and therefore re- 
sults in exercise of jurisdiction not vested 
in law. Such cases would therefore, be 
governed by clauses (a) and (c) of Section 
115 of the Civil Procedure Code. 

11. Shri Parikh, however, put reli- 
ance upon the above referred Supreme 
Court decision of Pandurang v. Maruti. 
This decision contains the following obser- 
vations relating to the provisions contained 
in Section 115 of the Civil Procedure 
Code: i 

“The provisions of Section 115 of the 
Code have been examined by judicial deci- 
sions on several occasions. While exercis- 
ing its jurisdiction under Section 115, it is 
not competent to the High Court to correct 
errors of fact, however, gross they may be, 
or even errors of law, unless the said errors 
have relation to the jurisdiction of the 


Court to try the dispute itself. As clauses: 


(a), (b) and (c) of Section 115 indicate, it 
is only in cases where the subordinate 
Court has exercised a jurisdiction not vest~ 
ed in it by law, or has failed to exercise a 
jurisdiction so vested, or has acted in the 
exercise of its jurisdiction illegally or with 
material irregularity that the revisional 
jurisdiction of the High Court can be pro- 
perly invoked. It is conceivable that points 
of law may arise in proceedings instituted 
before Subordinate Courts which are related 
to questions of jurisdiction. It is well-scttl- 
ed that a plea of limitation or a plea of 
res judicata is a plea of law which con- 
cerns the jurisdiction of the court which 
tries the proceedings. A finding on these 
pleas in favour of the party raising them 
would oust the jurisdiction of the Court, 
and so, an erroneous decision on these 
pleas can be said to be concerned with 
questions of jurisdiction which fall within 
the purview of Section 115 of the Code. 
But an erroneous decision on a question of 
law reached by the Subordinate Court 
which has no relation to questions of juris- 
diction of that Court, cannot be corrected 
by the High Court under Section 115.” 

In this case the Supreme Court was con- 
cerned with the construction of a decree 
and, therefore, the Supreme Court held that 
the question of construction of a decree had 
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no relation to’ the jitrisdiction of the Court 
putting on a particular construction. The 
above quoted observations of the Supreme 
Court only reveal that a mere error of fact 
or law does not invite the revisional juris- 
diction of the High Court under Section 
115 of the Code, but it would invite the 
said jurisdiction if the said error of fact or 
law which it considers has ultimately a 
reference to the jurisdiction of Court. To 
put it in other words, what the Supreme 
Court has conveyed is that if the error of 
fact or law is such that eventually it would 
result in a jurisdictional question then the 
interference of the High Court would be 
called for. The question in the case before 
me is whether the Court’s finding about the 
existence of want of bona fides on the part 
of the defendant in raising the plea that 
the amount of Rs. 2,000/- was not paid as 
a deposit, but as a contribution,’ towards 
the purchase of land, is based on any evi- 
dence at all. If there is no evidence justify- 
ing such a conclusion about the bona fides 
of the defence then obviously the decision 
of the lower Court would be arbitrary and 
every decision which is arbitrary is a deci- 
sion which results in illegality as well as a 
wrongful assumption of jurisdiction. Thus, 
the decision of the Supreme Court on 
which reliance is placed by Shri Parikh has 
no application to the facts of this case. 
12. Shri Parikh thereafter relied 
upon the following observations made by 
Se J. in Civil Revn. Appin. No. 1086 of 
“However, Mr. Vin, learned advocate 
for the opponent urged that this Court has 
no authority to revise the order of the 
learned trial Judge under Section 115 of 
the Civil Procedure Code. Mr. Vin’s argu- 
ment before me is that even if it were held 
that the learned trial Judge did not exer- 
cise his discretion properly, still this error 
has no relation to the jurisdiction of the 
trial Court and hence the order of the learn- 
ed trial Judge cannot be revised under Sec- 
tion 115 of the Code. As laid down by the 
Supreme Court in AIR 1966 SC 153, the 
High Court has power only to correct such 
errors of law as have relation to the juris- 
diction of the Court. It has also been held 
therein that the High Court has no power 
to rectify all those errors of law or irregu- 
larities which have, no relation to the 
jurisdiction of the Court. Since the learned 
trial Judge has jurisdiction to pass an order 
in his discretion and he passes an order in 
exercise of his discretion, which may not be 
a proper order, still the order passed by 
him is within his jurisdiction and no juris- 
dictional fact is involved in that order.” 
These observations are also not found help- 
ful to the opponents-plaintiffs for the simple 
reason that in the case before me the 
finding of the lower Court is found to be 
totally baseless and rests merely on arbi- 
trariness and surmises. I have already 
quoted above the relevant observations of 
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the Supreme Court in AIR 1966.SC 153, 
on which Shah J. has put reliance and have 
shown how the error committed by the 
lower Court is with regard to a jurisdic- 
tional fact. 


13. Shri Parikh drew my attention 
to a Division Bench judgment of this Court 
given in AIR 1969 Guj 18, Wherein fol- 
lowing observations are made:— 


“It appears clearly that the learned 
Judge of the City Civil Court on a consi- 
deration of the plaint and the affidavits, 
was not satisfied that a bona fide triable 
issue was raised by the affidavits in reply 
and entertained a doubt as to the genuine- 
ness of the defence and he, therefore, did 
not grant unconditional leave to defend the 
suit but granted leave to defend subject to 
the condition of depositing Rs. 4,000/- as 
security towards the plaintiffs’ claim. This 
view taken by the learned Judge on a con- 
sideration of the plaint and affidavits may 
be correct or incorrect. It may even be 
wholly wrong. That is not a matter into 
which this Court acting in exercise of its 
revisional jurisdiction can enter, though 
we may point that on a consideration of the 
plaint and the affidavits we are satisfied 
that the learned Judge was right in grant- 
ing to the defendants leave to defend the 
suit on condition of depositing Rs. 4,000/-.” 
In my opinion, even these observations are 
not in any manner helpful to the oppo- 
nents because in this case there is no ques- 
tion of the lower Courts order being “cor- 
rect or incorrect”. As pointed out earlier, 
this is not a case merely of an error either 
on facts or on law. It is a case wherein 
the decision of the trial Court is found to 
be auite arbitrary and without any justifi- 
cation whatsoever from the facts of the 
case. 


14. In this view of the matter, I 
find that the facts of this case fall squarely 
within the ambit of clauses (a) and (c) 
of Section 115 of C.P.C. and if that be so, 
the interference of this court with the 
order passed by the trial Court would be 
justified. As pointed out earlier, this is 
found to be a case in which the applicant 
is entitled to defend his case unconditionally. 


15. All these revision applications 
are, therefore, allowed and the order of the 
trial Court imposing condition requiring the 
applicant to deposit the amount of Rupees 
1,000/- in each case, is set aside. The peti- 
tioner is given unconditional leave to de- 
fend in all the suits. The rule is according- 
ly made absolute without any order as to 
costs in each of these cases. 


Revision allowed. 
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AIR- 1973 GUJARAT 34 (V 60 C 6) 
S. N. PATEL AND T. U. MEHTA. JJ. 
M/s. R. C. Thakkar, Appellant v. 
(The Bombay Housing Board by its suc- 
cessors) now The Gujarat Housing Board, 
Respondent, 


First Appeal No. 589 of 1964, D/~ 
5-5-1972, against order of D., P, Desai, J. 
4th Civil Court Ahmedabad in Civil Suit 
No. 295 of 1961. 


Index Note:— (A) Contract Act 
(1872), Section 2 (h) — A lump sum con- 
tract is one wherein certain specified 
sum is agreed to be paid for completion 
of the stipulated work. (X-Ref:—~ Pub- 
lic Works Department Manual, Para 192): 

, (Para 38) 

Brief Note:— (A) A lump sum con- 
tract is one which stipulates the com- 
pletion of work contemplated by it for 
a certain and specified sum or for a 


specified sum which, is subject to varia- 


tions in form of omissions or additions 
in the quantum of work at the rates 
agreed upon between the parties. In 
such contracts, the price. which is fixed, 
is a firm price and any schedule of rates 
of bills of quantities which are referred 
to therein, are designed not for the pur- 
Pose of affecting the fixed and specified 
price but for the purpose of placing a 
value upon the extras or curtailments, 
which are ordered by the employer in 
terms of contract. Therefore, if such 
contracts are accompanied by a schedule 
of rates the said schedule would, sub- 
ject of course. to the terms of ‘the con- 
tract indicating the contrary be useful 
in adding to or deducting from the speci- 
fied and fixed lump sum of the contract, 
an amount which represents the value 
of work added or deducted on the basis 
of these rates. The fact that a certain 
amount representing the value of cur- 
tailments in work is deducted from bills 
on the basis of scheduled rates mention- 
ed in the contract would not convert a 
lump sum contract into an item rate 


contract, (Para 38) 
Index Note:— (B) Contract Act 
(1872), Section 17, Explanation — The 


Explanation does not apply to the cases 
wherein there is a positive case of an 
active fraudulent representation which 


has been responsible for bringing about 
the contract between the parties. (Case 
law relied). (Para 42) 


Index Note:— {C} Contract Act 
(1872), Section 17 — To constitute the 
falsity of a representation it should be 
found false in substance as well as in 
fact. (X-Ref:— Section 18). (Case law 
(Para 43) 

Index Note:— (D) Contract Act 
(1872), Section 17 (1) — Ingredients of 
fraud ‘stated. (Para 44) 
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Brief Note-— (D) Ingredients of 
fraud as contemplated by Section 17 (1) 
are as follows, ; 

(1) There should be a suggestion as 
to a fact. 

(2) The fact suggested should not 
be true. 

(3) The suggestion should have been 
made by person who does not believe 
it to be true, and 

(4) The suggestion should be found 
to have been made with 
to deceive or to induce the other party 
to enter into the contract in question. 
(Case law discussed). (Para 44) 

Index Note:— {(E) Contract Act 
(1872), Section 17 (1) — Suggestion as to 
a fact — Illustration. (Para 46) 


Brief Note:— (E) Where a public 
concern invites tenders for construction 
of work and the notice of tender also 
mentions the estimated cost of work, the 
same is binding on it even though it 
is not obligatory to mention any esti- 
mated cost of work, (Para 46) 


Index Note:— (F) Contract Act 
(1872), Section 182 — Principal and agent 
— Where the responsible officers of a 
corporate body commit fraud by know- 
ingly representing certain false facts. the 
corporate body is bound by the fraud 
committed by them. Case Jaw discussed. 
(X-Ref:— Section 188). (Para 54) 

Index Note:— {G} Contract Act 
(1872), Section 17 (1) — The motive of 
the person making false representation is 
irrelevant while deciding whether he 
committed fraud within meaning of Sec- 
tion 17 (1). (Case law relied), (Para 63) 


Index Note :— (H) Evidence — Ap- 
preciation of — Every person is pre- 
sumed to have intended the result which 
naturally and in ordinary course flows 
from his action unless contrary is proved. 
(X-Ref :— Contract Act (1872), S. 17 (1)). 

(Paras 69, 71) 

Brief Note:— (H) The foundation of 
the vice of fraud contemplated by S. 17 
manifestly is that a man making any 
representation which he intends another 
to act upon, must be taken to warrant 
his belief in its truth. A person mak- 
ing such a representation should be pre- 
sumed to be aware of the fact that the 
person to whom it is made will at least 
understand that he, the representor, be- 
lieves it to be true. Therefore, if the 
representor does not, in fact, entertain 
any such belief in the truth of his re- 
presentation he is as much guilty of 
fraud as if he had made any other re- 
presentation which he knew to be false, 
or did not believe to be true. (Case law 
discussed). _ (Paras 69. 71) 

Index Note:— (I) Evidence Act 
(1872), Section 115 — Waiver — When- 
ever a waiver is pleaded, it should be 
shown by the party pleading the same 


intent either _ 
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that there was an agreement between 
them that the person waiving a particu- 
lar right should not press that right in 
future in conSideration of some compro- 
mise from some other person. (Case law 


discussed), (Para 78) 
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MEHTA, J.:— The appellant in this 
appeal is a partnership firm which does 
the work of building contractors, The 
respondent is the Gujarat Housing Board 
(which is hereinafter referred to as ‘the 
Board’) and which is the successor to 
Bombay Housing Board, against which 
this suit was originally filed by the ap- 
pellant to recover the total amount of 
Rs. 2,46,641.06 with costs and interest. 
The suit was initially filed by the ap- 
pellant in the court of Civil J udge, Senior 
Division, Ahmedabad. where it was re- 
gistered as Jurisdiction Suit No. 65 of 
1959. After the formation of the City 
Civil Court at Ahmedabad. it was trans 
ferred to that court where it was regis- 
tered as Civil Suit No. 295 of 1961. 

2. The dispute between the par- 
ties relates to two contracts taken by 
the appellant from the respondent in 
the year 1956 for the construction of 250 
and 176 tenements for industrial labour 
in Ahmedabad at Mithipur Khokhra 
Metimedabad. 
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3. The record of the case reveals 
that the respondent Board had under- 
taken 5 projects for constructing resi- 
dential tenements for industrial labour 
at Ahmedabad. AJl the relevant details 
of these 5 projects are’ shown by the 
learned trial Judge in his judgment in 
a tabular form. Two of these projects 
were at Malek Shaban or Bapunagar 
one at Mithipur, another one at Mithi- 
pur Khokhra Mehmedabad, and one ait 
Asarwa all situate in Ahmedabad. For 
the purpose of suit contracts we are cons 
cerned with the 4th project at Mithipur~ 
Khokhra-Mehmedabad area. This pro- 
ject was for the construction of 784 
tenements and technical sanction thereof 
was obtained in the month of August, 
1955. This Mithipur-Khokhra-Mehmeda- 
bad project of 784 tenements was divid- 
ed into four groups. Out of these four 
groups, We are concerned in this suit only 

A (Contd. on Col. 2) 


Work under group Estimated cost 
of tenements. of work. 
I 2 
D Rs. 4,93,531 
250 tenements. 
P Rs. 8,47,446. 


176 tenements. 


Amount of earnest 


A.L Re 


with two groups. namely, group ‘D’ and 
group ‘F’, Group ‘D’ consisted of 250 
tenements while group ‘F’ consisted of 
176 tenements. The appellant-plaintiff 
has kept the contracts for the construc 
tion of these two groups of tenements. 


4, In the month of January. 1956 
the respondent Board invited tenders for 
different groups of 784 tenements of 
Mithipur-Khokhra-~-Mehmedabad project 
by notice to contractors, So far as these 
groups ‘D’ & ‘F’ are concerned the said 
notice is found to be in the following 
terms i 

“Notice to contractors, 


Separate sealed tenders for each of 
the following groups in form ‘C’—-Tenders 
for lump sum contract are invited for 
the work of ‘Constructing 784 tenements 
for Industrial Labour at Khokhara< 
Mehmedabad & Mithipur, Ahmedabad’, 
estimated to cost approximately. 


Amount of security deposi 


moneye to be paidin cash. 
3° 4 
Rs. 4,940. Rs. 9,871. 
Rs. 8,475. Rs. 6,949." 





5. This notice obviously invites ten~ 
ders for “lump sum” contracts. as distin- 
guished from ‘scheduled rates contracts.’ 
It is an admitted position that ‘lump sum’ 
contracts are the contracts wherein a 
contractor agrees to execute the work 
within the required specifications and 
designs for agreed lump sum without 
reference to the rates. However, in such 
contracts rates are mentioned and they 
form an integral part of the contracts, 
because, these rates are to be worked 
out for the purpose of evaluating addi- 
tions and alterations made subsequently 
in the construction plan, 

6. The plaintiff-firm is found to 
have submitted its tender quotations for 
group ‘D’ on 20th February 1956 and 
for group ‘F’ on 24th February, 1956. 
Thereafter, as a result of some negotia- 
tions between the parties, the appellant 
is found to have reduced his quotations 
for both the groups and it was finally 
agreed that the appellant should execute 
the work relating to group ‘D’ for the 
amount of Rs. 4,92,150/- and the work 
relating to group ‘F’ for the amount of 
Rs 3,44.322/-. It is an admitted position 
that this reduction works out at 0.28 
per cent and 0.9 per cent less than the 
estimated cost to be borne respectively 
with regard to groups 'D’ & T. At 
Exs. 130 & 131 we find the said two con< 
tracts which are in form ‘C’, and which 
embody different terms governing these 


contracts. Reference to these two exhix 
bits shows that they are executed in ‘C’ 
form which is used for lump sum con- 
tracts. They contain the usual printed 
terms. a copy of the notice inviting ten- 
ders Sch, ‘A’ which is with regard to 
the materials to be supplied to the con- 
tractor by the department, estimates and 
details of the construction work, sche« 
dule of rates, specifications and the plan 
showing the details of the construction ' 
to be carried out. 


7. The record of the case reveals 
that on 9th May, 1956 a meeting of the 
Board was called to consider the items 
of agenda, as found at Ex. 200. Items 
Nos. 3 and 4 thereof are relevant for 
the purpose of this appeal as they relate 
to the contracts which have been kept 
by the appellant firm. The contents of 
these two items reveal the nature of the 
negotiations which took place between 
the parties before the contracts were 
finally concluded. These negotiations 
were to persuade the appellant-firm to 
accept the contract at certain percentage 
less than the estimated cost shown in 
the notices inviting the tenders and other 
papers relating to the tenders. There- 
after on the same day the said meeting 
of the Board is found to have passed 
some resolutions as revealed from Ex. 199 
which is a copy of the minutes of that 
meeting. The resolution No, 1003 which 
appears in these Minutes reveals that 
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finally the appellant firm’s offers to ex< 
ecute the contracts at certain percentage 
below the published estimated cost was 
accepted by the Board. It is thus found 
that the offer relating to the suit con~ 
tracts was accepted by the Board on 9th 
May. 1956, 


8 Thereafter on 7th June, 11956 
the Executive Engineer, Housing Divi- 
sion, Ahmedabad issued work order on 
behalf of the respondent Board as found 
at Ex. 53 and ordered the appellant firm 
to start the construction work on 10th 
June, 1956 and to’ complete the ‘same 
within 7 months i.e, on or before 9th 
January, 1957. The-appellant according~ 
ly started the construction work for both 
the contracts. 


9. At this stage, it would be 
mecessary to state some facts which form 
the background of the points in dispute. 


10. So far as the suit contracts 
are concerned, the technical sanction for 
the project was accorded on 13th August, 
1955. But, before. that technical sanc- 
tions for three other projects were als 
ready accorded. Thus, for the first 
Malek Shaban or Bapunagar Project, 
technical sanction was given on 12-12- 
1953, and the work relating to that pro- 
ject was ordered to be executed accord- 
ing to the plan found at Ex, 121, dt, 25th 
May, 1952. As per this plan, one ecqua 
privy was to be shared by two tene- 
ments. Departmental estimete of costs 
per each tenement was shown as Rupees 
9,994/- and the published estimate of 
cost of one block of 8 such tenements 
was shown as Rs. 15,398.50 in tender 
notices issued to the contractors. The 
record of the case shows that the de- 
partmental estimate of Rs, 2,994/- in- 
cludes some additions on account of con- 
tingency expenditure and establishment 
charges and that fact accounts for the 
apparent discrepancy between the de- 
partmental estimate and published cost 
estimate shown in the tender notices. 


11. At this stage, some explana~ 
tion of the expressions “departmental 
estimate” and “published estimate of 


cost” is needed. Departmental estimates 
are those estimates which are prepared by 
the department for the purpose of ob- 
taining technical sanction from the Head 
of the Department. It is not in dispute 
that these departmental estimates are 
arrived at by multiplying the quantity 
of work by the scheduled rates relating 
to the different items of work regarding 
which tenders are invited from the con- 
tractors. “Published estimates of cost” 
are those estimates of cost of works to 
be executed: which are published as such 
in the notices inviting tenders and other 
documents relating to the tender. Ex 
facie these published estimates convey 
to the intending tenders some idea as 
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regards the cost involved in execution 
of the contracts in question. 

12. It is an admitted position that 
even for second Malek Shaban Project, 
which received technical sanction on 24th 
September, 1954, the original plan pro- 
posed one acqua privy to be shared by 
two tenements. But this plan was sub- 
sequently revised in the month of Janu- 
ary, 1955. and it was decided to construct 
one acqua privy for each of the tene- 
ments. This obviously resulted in some 
additional work which was not covered 
by the original published estimate of 
eosts. Therefore, though the published 
estimate of costs of one block of 8 tene- 
ments was originally shown at the pre- 
viously mentioned figure of Rs, 15,398.50, 
(as mentioned with regard to the first 
project) the extra cost of Rs, 1,377/- per 
block of 8 tenements was offered to the 
oe contractors by the respondent 

ard. 


13. As stated above, there were 
two Mithipur Projects, the first which 
is at serial No. 3 in the table contained 
in the judgment of the trial court, is 
known as “Mithipur Project” while the 
second which is at serial No. 4 of the 
said table, is known as “Mithipur-Kho- 
khra-Mehmedabad Project”. This first 
Mithipur project found at serial No, 3 
was of 550 tenements. which received 
technical sanction on 4th January, 1955. 
The second Mithipur Project found at 
serial No. 4, was. as already stated, for 
786 tenements. It is this project with 
which we are concerned in this suit 
Deparimental estimate cost for each of 
these two Mithipur Projects was also of 
Rs. 2,995/- i.e, the same which was 
shown with regard to the above refer- 
red two projects of Malek Shaban or 
Bapunagar Area, Published cost for a 
block of 8 tenements of these groups 
was Rs. 15.880/~ for the first Mithipur 
Project while it was Rupees 25/- less 
i.e., Rs. 15,793/- for the second Mithi- 
pur project i.e.. the suit project. Now 
it is an admitted fact that in the second 
Mithipur Project, (i.e. the suit project) 
the quantity of work was more than 
that what was contained in the original 
Malek Shaban Projects. This additional 
work was represented by the ‘following 
five items: 

1. One flush type water closet was 
to be constructed for each tenement and 
mot one acqua privy for two tenements 
as in the previous plans. This involved 
the construction of four more privies per 
one block of 8 tenements, 

2. One water-~shed, 

3. One shelf, 

4. R. C. C. weather sheds of 3” and 

5. R. C. C. lintels, 

This was. therefore, the additional work 
which was not covered by the original 
plan found at Ex. 121 on the basis on 
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which the figures of estimated costs were 
published, Thus, it is an admitted posi- 
tion that the cost of the above referred 
additional work was not included in the 
published estimate of Rs. 15,.793/- relat- 
ing to the suit contracts. : 

14, Pausing here for a while, it 
may be stated at this stage that the case 
of the appellant plaintiff is that though 
the suit project involved the above ad- 
ditional construction, the published esti- 
mate of cost of each block of 8 tene- 
ments did not reflect the increase in cost 
on account of these additions. Ac- 
cording to the plaintiff, therefore. the 
result of this was that the notice to the 
contractors, which is quoted above. made 
a false and misleading representation that 
group ‘D’ tenements involved the esti- 
mated cost only of Rs. 4,93,531/- and 
group ‘F’ tenements involved the esti- 
mated cost of Rs. 3,47,446/-, as these 
figures of estimated costs were based on 
a false representation that the estimated 
cost of each block of 8 tenements was 
Rs. 15,793/-. According to the appellant 
plaintiff. this representation was false to 
the knowledge of the concerned officers 
of the respondent Board and since the 
established practice (according to the 
appellant plaintiff) was to publish only 
those estimates which conformed with 
the scheduled rates, multiplied by the 


quantity of work, to be executed, it was. 


led to believe that published estimate of 
cost was the actual estimate of cost er- 
rived at by the said multiplication. In 
other words, according to the appellant 
plaintiff the respondent Board “delibe- 
rately and fraudulently mislead” it and 
other contractors “into the belief that the 
schedule of rates constituted the basis of 
the rates on which the estimate was 
shown”. The appellant says that this 
false cost estimate shown in the tenders 
was a material statement of fact on the 
basis of which tenders were invited. 
It is alleged that relying upon this state- 
ment, which is proved to be false, it 
entered into the suit contracts. Accord- 
ing to the appellant. therefore, making 
of this false statement amounted to fraud 
and misrepresentation as regards a very 
material and important fact with the 
result that the contracts were rendered 
voidable and by their execution the 
plaintiff suffered substantial damage. 

15. Proceeding further with the 
course of events that took place before 
the sult was filed, it is alleged that the 
plaintiff first came to know about this 
alleged fraud or misrepresentation dur- 
ing the course of the execution of the 
contracts when the first running account 
- bills were passed. At that time the 
plaintiff was paid on the basis of about 
20 per cent below the scheduled rates 
mentioned in the tender contract, on the 
plea that the lump sum tenders which 
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were already accepted on the basis of 
published estimated costs, were about 20 
per cent below the scheduled rates. It is 
said that on the dates of the payment 
of first running account bills appellant 
plaintiff realised that published estimate - 
of cost which formed the basis of lump 
sum payment, did not truly reflect the 
scheduled rates and that it was misled 
by this falsity to enter into the con- 
tracts in question. As a result of this 
discrepancy, the appellant is found to 
have entered into some correspondence 
with the officers of the respondent Board 
as detailed below. 


16. The record reveals that in the 
months of October, November and De- 
cember, 1956, the respondent Board in- 
structed the appellant to make some al- 
terations in the plan (vide Exts. 55, 56 
and 57). These alterations resulted in 
some curtailment of work. The princi- 
pal curtailment was the reduction of the 
width of court yard from 20’ to 14’ Evi- 
dence reveals that deductions from ap- 
pellant’s bills on account of these cur- 
tailments were made in accordance with 
the scheduled rates mentioned in the 
tender contracts. On 17th December, 
1956, the appellant addressed one letter 
to the Executive Engineer, Housing Divi- 
sion, Ahmedabad raising for the first 
time some of the contentions raised in 
this suit. This letter appears at Ex. 58 
in the record of the case, and reference 
to it shows that therein the appellant 
has definitely alleged that in a lump sum 
contract, the estimated amount of cost 
as shown in the tender, should tally with 
the actual and correct estimate of cost 
as obtained by the multiplication of 
scheduled rates with the quantity of 
work which the contractor was expected 
to carry out. The appellant further 
pointed out in this letter that it was re- 
vealed to it that the actual estimate of 
cost of the construction work undertaken 
by it was Rs. 19,500/- per block of 8 
tenements whereas the estimate which 
was represented in the tender papers 
was only of Rs, 15,793/-. The appellant 
expressed surprise how such a wrong 
estimate was shown. By this letter the 
appellant finally intimated to the Exe- 
cutive Engineer of the respondent Board 
that in order to avoid delay in the com- 
pletion of the work, it proposed to pro- 
ceed with the revised plan “without pre- 
judice”. This letter further speaks that 
all the payments of bills preferred by 
the appellant “already received ‘and to 
be received in future’ were and would 
be “under protest”. Correspondence be- 
tween the parties thereafter ensued as 
found by reference to Exts, 59. 60, 61. 63 
and 66. Reference to these documents 
shows that this correspondence took 
place between the parties from 17th De- 
cember, 1956 to 13th February, 1957. It 
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is clear by reference to this correspon- 
dence that the appellant and other con- 
tractors had taken a specific and clear 
stand that they entered into the contracts 
under the belief that the published esti- 
mate of costs shown in the tender was 
correct. The officers of the respondent 
Board, however, did not accept these 
contentions of the appellant. It is found 
that thereafter the appellant proceeded 
with the work and completed the same 
in accordance with the plan. 


17. On lith December, 1957, the 
appellant addressed one letter to tha 
Housing Commissioner of the respondent 
Board, as found at Ex, 70. intimating 
inter alia that the work of both the 
contracts was ready and, therefore, the 
possession thereof should be taken with- 
in 24 hours and further that the making 
of the final bills should at once be ara 
ranged. It is not in dispute that the 
appellant has executed the work relat~ 
ing to the both contracts in accordance 
with the additions and alterations includ< 
ing curtailments suggested by the offi- 
cers of the respondent Board. Final bills 
with regard to both the contracts were 
paid to the appellant on Ist July and 27th 
September, 1958 respectively. Security 
deposits relating to both the contracts, 
were also returned to the appellant on 
5th November, 1958 and then on 24th 
July, 1959. Thereafter on 24th and 25th 
March, 1959 the appellant served two 
notices to the respondent under Sec, 64 
of the Bombay Housing Board Act, 1948, 
making the claims covered by the pre- 
sent suit (vide Exs. 38 and 42). 


18. In this suit the appellant has 
claimed a decree of the total amount of 
Rs. 2,46,641.06 and alternatively a de- 
cree for Rs. 1,21.441.06. This claim of 
the appellant is made up of 5 items out 
of which two items namely, (1) of Rupees 
3,000/- being the amount of deposit re- 
tained by the respondent and the other 
of Rs. 14,208.06 being the amount of 
sales tax deducted by the respondent do 
not now survive to be considered ag 
these claims have been satisfied during 
the pendency of the suit before trial 
court. This leaves us with only three 
items of claims. 


19. Out of the remaining three 
amounts, the principal claim is of Rupees 
2,10,000/- on account of damage or loss 
said to have been sustained. by the ap~ 
pellant as a result of the alleged fraudu- 
lent misrepresentation made by the res- 
pondent Board in publishing false figures 
of estimated cost regarding both the con- 
tracts. With regard to this claim. an- 
other contention raised by the appellant 
in its plaint is that the original contracts 
which were lump-sum contracts. ceased 
to be such and became “percentage con- 
tracts” i.e. rate contracts because the 
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respondent Board made certain altera- 
tions in form of curtailment in the 
original proposed work and deducted 
bills on the basis of rates mentioned in 
the tender contracts. The contention of 
the appellant on this point appears to 
be that ordinarily in lump sum con- 
tracts no curtailment of work can be 
made, but even if it is made deduction 
on that account cannot be made on the 
basis of scheduled rates as these sche- 
duled rates did not form the basis of 
the contracts. The appellant has there- 
fore. contended that by this action of 
the respondent, both the contracts have 
been turned into rate contracts,- and, 
therefore. it was entitled to be paid on 
the basis of rates multiplied by the quan- 
tity of work executed. Since this is not 
done, the appellant’ has claimed differ- 
ence between what ought to have been 
paid to it according to the rates and 
what is actually paid to it according to 
the lump basis. This claim amounts to 
Rs. 1,22,000/- so far as 'D’ group tene- 
ments are concerned and to Rs. 88.000/- 
so far as ‘F’ group tenements are con- 
cerned. Thus, the appellant has made 
the total claim of Rs, 2,10.000/-. (Rs. 
1.22,000/-+Rs. 88,000/-) described it in 
the plaint as on account of “damages or 
losses sustained” by it. 


20. Alternatively, the appellant 
has claimed that the respondent Board 
was not entitled to make any curtail- 
ment and to make deductions on that 
account on the basis of scheduled rates. 
It is said that such deductions are of 
the value of Rs, 84,800/~ regarding both 
the contracts. The appellant has there- 
fore. contended that if its claim of Rupees 
2,10.000/- is not allowed, this amount 
of Rs, 84,800/- should be decreed in its 
favour, 


21. Next claim of the appellant is 
for Rs. 11,644/-. This amount represents 
the short payment which the appellant 
claims to have been made to it on ac- 
count of the construction, of two office 
buildings for groups ‘D’ and ‘F’. Details 
of this claim are found in paras, 49 and 
50 of the plaint. 

22. The third claim of the appel- 
lant which remains to be considered is 
for the amount of Rs. 7,789/- being the 
amount representing the cost of extra 
item of work of decorative cement “Pat- 
tas” which it claims to have done dur- 
ing the course of execution of contracts. 
Details thereof are found in para. 53 of 
the plaint. So far as this third claim 
regarding “pattas” is concerned, Shri 
Desai, the learned advocate appearing 
for the appellant firm has not pressed 
the same during the course of the argu- 
ments in this appeal. Therefore this 
claim does not remain to be considered 
now. 
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23. In view of this. in this ap- 
peal, the claim of the plaintiff is con- 
fined only to the damage or loss, which 
is said to have been caused on account 
of the alleged fraudulent misrepresenta- 
tion, and in the alternative, on account 
of the deductions made on the basis of 
the scheduled. rates with regard to the 
curtailment in work. Other claim, which 
remains tg be considered in this appeal, 
is with regard to the construction of 
two office buildings relating to groups ‘D’ 


and ‘EF’, 
4th May, 1972, 

24, The respondent Board in its 
written statement has challenged the ap- 
pellant’s suit. It has pointed out that 
the notice to the contractors inviting 
tenders and the tender contracts them- 
selves show clearly that the contracts 
were lump sum contracts, The respon- 
dent however, admits that tender con~ 
tracts include the schedules of rates but 
these schedules. according to the respon- 
dent. were meant to provide “for the 
rates in case of additions and alterations 
which are made during the course of 
execution of the contracts and which 
: TT cute the scope of the original 

P. 2 


25. The respondent Board has nof 
admitted having practiced any fraud or 
misrepresentation on the appellant. Ac- 
cording to it, since the contracts were 
lump sum contracts, the published esti- 
mate of cost need- not truly represent 
the actual multiplication, of quantity of 
work with the rates of the schedule. 
However, it is further pointed out on 
behalf of the respondent Board that the 
tender contract discloses that the plain- 
tiff firm was possessed of all the rele- 
vant materials such as specifications, maps 
and rates from which it could have rea- 
ched proper and correct conclusions as 
regards the correct estimate of the costs 
of work undertaken by it. 


26. The respondent thas further 
contended in its written statement that 
schedules, of rates which are incorporated 
in the tender contracts are meant only for 
putting valuation on additions and al- 
terations made in the original contracts 
and, therefore, it was entitled to deduct 
the value of the curtailments on the 
basis of these schedules of rates. This, 
according to the respondent Board. would 
not change the character of the con- 
tracts from one of lump sum to that 
of percentage. 

27. The respondent has also con- 
tested the appellant’s claims as regards 
office building and decorative “pattas” 
by contending that these works were 
covered by the contracts themselves, 

28. The learned trial Judge has 
held that the appellant plaintiff has fail- 
ed to prove the case of fraudulent mis, 
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representation as, in his opinion, there 
was no evidence to-show that the mem- 
bers of the defendant Board or the Ex- 
ecutive Engineer acting on behalf of the 
Board in publishing the estimated costs, 
had knowledge that the published 
amounts of estimated costs of both the 
contracts were not correct. However, 
the learned trial Judge has arrived at 
clear findings that the figures of esti- 
mated costs were “wrong in fact” and 
that this fact “was in contemplation of 
contracting parties’, Thus, though the 
learned Judge thas held that a wrong 
statement with regard to a material fact 
was made to the plaintiff, that statement 
would not amount to a fraudulent mis- 
representation contemplated by Sec, 17 
of the Contract Act for the simple rea~- 
son that the falsity of the said state+ 
ment was not within the knowledge of 
the party making it. 

29. The learned Judge has further 


‘found that simply because deductions 


for the curtailed work were made on 
the basis of scheduled rates, the con~ 
tracts in question were not converted into 
precentage contracts. According to him, 
looking to the terms of the contract these 
deductions were correctly made. 


30. The learned trial Judge has 
also dismissed the appellant’s claims with 
regard to the constructions of office 
buildings and decorative “pattas”, 


aL. During the course of the 
hearing of this appeal, Shri Desai, the 
learned advocate of the appellant plain- 
tiff, drew our attention to the published 
estimates relating to previous two pro- 
jects for Malek Saban or Bapunagar area 
to show that these published estimates 
correctly represented the estimated cost 
of the plans which the contractors were 
expected to execute. From these facts 
he tried to show that it has been the 
established practice with the respondent 
Board to publish only that estimate 
which correctly represented the value of 
the work required to be carried out. He 
further drew our attention to almost an 
admitted position that published estimate 
of cost in both the suit contracts did not 
correctly represent the value of the work 
to be carried out. He referred to the 
recorded evidence and especially to Exhi- 
bit 200, the agenda of 254th Meeting 
of the respondent Board; and Ex, 199, 
the Minutes of that Meeting, both dated - 
9th May, 1954, to prove that published 
estimate of costs was a material re- 
presentation which formed the basis of 
negotiations between the parties before 
the contracts were finalised. According 
to him, the learned trial Judge was 
wrong in holding that neither the mem- 
berg of the Board nor its responsible of- 
ficers were having any knowledge about 
the falsity of this representation regard- 
ing the estimation of costs, He con- 
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tended that there is definite evidence to 
show that the false representations in 
question were deliberately made with a 
view to induce the plaintiffs and other 
tenderers to enter into the contracts, 
because, otherwise, the respondent Board 
Was not in a position to carry out the 
contracted work within the limits of 
Rs. 3,000/- per tenement as per direc- 
tive of Central Government which sub- 
sidised such projects, 

32. As stated above though Shri 
Desai has not pressed the appellant’s 
claim as regards the decorative pattas, 
he has pressed plaintiff's claim regard- 
ing the construction of office buildings. 

33. Shri Kaji who appeared on 
behalf of the respondent Board. con~ 
tended that there is absolutely no evi- 
dence to show that any of the officers 
of the Board had ever suggested or re- 
presented to the plaintiff in any manner 
that the amounts of published estimat- 
ed costs regarding both the contracts as 
shown in tender notices, were arrived 
at as a result of any multiplication of 
rates and quantities. According to Shri 
` Kaji. the fact that departmental estimates 
were arrived at on the is of that 
multiplication was of no consequence so 
long as no representation was made to 
the plaintiff to the effect that published 
estimates were the same as departmental 
estimates, 

According to him, the figures of 
estimate of costs were required to be 
shown in tender notices only with a 
view to fix the amount of security de~ 
posits and earnest money, and not with 
a view to make any representation as to 
the value of construction cost which is 
mot required to be shown in contracts 
which are lump sum contracts, 

34. Further, according to Shri 
Kaji, the averments made by the plain- 
tiff in the plaint as well as its evidence 
regarding fraud are on the footing of 
“non-disclosure” by the board that pub- 
lished figures of estimated costs were 
not correct but since no duty was cast 
on the board to disclose how these esti- 
mates were made, the plaintiff cannot 
be said to have made out any case of 
fraudulent misrepresentation. He urged 
that if the case of the plaintiff amount- 
ed to a plea of fraudulent silence within 
the meaning of Section 17 of the Con- 
tract Act, the plaintiff cannot succeed as 
it had sufficient meang of discovering 
the truth with due diligence within the 
meaning of the exception attached to 
Section 19 of the Contract Act. 


35. Shri Kaji also urged that the 
plaintiffs suit is not on the footing of 
damages for deceit. According to him, 
plaintiff's case really amounts to saying 
that even though the contract as stipulat- 


ed between the parties was a lump sum 


“para, 
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contract, the court should make out a 
new: contract for it on the footing of the 
multiplication of rates and auantities 
under the plea that as per the terms of 
2 of Section 19 of the Contract 
Act, it should be put in the position in 
which it should have been if the re- 
presentations made regarding estimated 
costs were true. According to Shri Kaji 
provisions of para, 2 of Section 19- of 
the Contract Act can have D applicas 
tion to the facts of the case. because, we 
don’t know what shape the contracts 
would have finally taken if correct facts 
as regards the estimation of costs were 
represented to the tendering contractors. 

the question whether the plaintiff 
would be entitled to damages in tort 
resulting from fraudulent misrepresenta- 
tion, the submission of Shri Kaji was 
that there is no evidence to prove any 
such damages, 

36. Shri Kaji supported the find- 
ings of the lower court as regards plaina 
tiffs claim for office constructions, 

37. Looking to the pleas, which 
are raised by the Jearned Advocates of 
the parties, during the course of the 
hearing of this appeal, we find that fol- 
lowing points arise for our considera~ 
tion: 

(1) Whether the suit contracts ceased 
fo be lump sum contracts and were con~ 
verted into rate contracts simply because 
the deductions on account of curtail 
ments were made in accordance with 
scheduled rates ? 

(2) Whether the plaintiff's case as 
regards fraud is based on non-disclosure 
of a material fact or on a positive asser- 
tion of a fraudulent misrepresentation ? 

(8) Whether the plaintiff has success- 
fully proved that it was induced to en- 
ter into the suit contracts by fraudulent 
misrepresentation as regards the amounts 
of estimated costs? 

(4) I£ the above point is answered in 
affirmative, can the plaintiff claim any 
damages either under Section 19 of the 
Contract ‘Act or under Law of Tort? If 
so, what? 

(5) Whether the plaintiff is entitled 
to its alternative claim of Rs, 84,800/-. 

(6) Is the appellant plaintiff found 
entitled to any decree on account of the 
construction of office buildings ? 

38. Before taking up the first 
point for our consideration, it would be 
necessary to know exactly what is meant 
by a ‘lump sum contract’. It is not in 
dispute that the contracts in question 
were governed by the different orders 
contained in Public Works. Department 
Manual issued by the Government of 
Gujarat. This Manual describes contracts 
of two types, namely, (1) ‘Lump sum’ 
and (2) ‘Scheduled Contracts’ in para, 192 
as under 
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* “Contracts” may be of two kinds, 
viz, Lumps Sum and Schedule. 

In the Lump Sum Contract the con- 
tractor agrees to execute a complete 
work with all its contingencies in ac- 
cordance with the drawings and specifi- 
cations for a fixed sum, the following 
being its essential characteristics :— 

(i) A Schedule of rates is specified 
in ‘order to regulate the amount to be 
added to or deducted from the fixed sum 
on account of additions ‘and alterations 
mot covered by the contract, 


(ii) Except as provided in clause (i) 
mo allusion is made in the contract to 
the departmental estimate of the work. 
schedule of rates or quantities of work 
to be done. 

(iii) Detailed measurements of the 
work done are not required to be re- 
corded except in respect of additions and 
alterations. 

(iv) The deductions +o which Gov- 
ernment is entitled as per contracts are 
clearly recorded and attended to while 
issuing final certificates, and they should 
record in writing the mode they adopt 
and also refer to the documents on the 
basis of which a certificate is- given. 


Schedule contracts are those in which 
the contractor undertakes to execute the 
work at fixed rates, the sum he is to re- 
ceive depending on the quantities and 
kind of work done or material supplied. 


The form for limp sum contracts 
prescribed by Government is Form 
(Printed as one of the accompaniments to 
Government Resolution No. 7938, dated 
the 5th April, 1935 and as amended from 
time to time,)” 

This description of a lump sum contract 
shows that it is one which stipulates the 
completion of work contemplated by it 
for a certain and specified sum or for a 
specified sum which is subject to varia- 
tions in form of omissions or additions in 
the quantum of work at the rates agreed 
upon between the parties. In such con- 
tracts, the price. which is fixed. is a firm 
price and any schedule of rates or bills 
of quantities which are referred to there- 
in. are designed not for the purpose of 
affecting the fixed and specified price 
but for the purpose of placing a value 
upon the extras or curtailments, which 
are ordered by the emplover in terms 
of contract. 
are’ accompanied by a schedule of rates. 
as is found in this case, the said sche- 
dule would, subiect of course, to the 
terms of the contract indicating the con- 
trary be useful in adding to or deduct- 
ing from the specified and fixed lump 
sum of the contract. an amount which 
reoresents the value of work added or 
deducted on the basis of .these rates 
This being the real nature of a lump 


Therefore, if such contracts - 
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sum contract, the fact that the Board 
has deducted from these bills, a certain 
amount representing the value of curtail- 
ments in work on the basis of schedul- 
ed rates, mentioned in the contract, would 
not and cannot convert the intrinsic 
nature of that contract. In this connec- 
tion, it should be noted that the sche- 
dule of rates, which accompanies the two 
suit contracts, specifically mentions its 
function as under: 

-“For regulating the amount to be 

added to or deducted from the fixed sum 
on account of additions or alterations not 
covered by the contract. as per clause (6) 
of the agreement.” 
These words thus clearly specify the 
function which the schedule of rates was 
expected to perform in execution of the 
contract. Clause (6) of the agreement, 
to which a reference is made above, re- 
lates to the power of the Executive Engi- 
neer to make additions and alterations in 
drawings, specifications ete. It says that 
such alterations would not invalidate the 
contract and it specifically provides that 
additional or curtailed work shall be car- 
ried out or omitted at the rates entered 
in the contracts. Looking to these pro+ 
visions of the contract, it is difficult to 
comprehend how the mere fact that de- 
ductions on account of the curtailments 
were made in accordance with the sche- 
duled rates, the character of the con- 
tract would be changed. We. therefore, 
see no force in the appellant’s conten- 
tion so far as point No. 1 is concerned. 

39. So far as second point is con- 
cerned, Shri Kaji’s contention was that 
the plaintiff has failed to make a posi- 
tive assertion of a fraudulent misre- 
presentation in the plaint. According to 
Shri Kaji. the case of the plaintiff is 
based merely on the allegation that the 
respondent Board has failed to disclose 
a material fact, mamely, that the esti- 
mated costs did not represent the actual 
cost of the work, which could be arriv- 
ed at by multiplying the scheduled rates 
with the quantity of work involved. Shri 
Kaji, further developed this argument to 
show that if this happens to be merely 
a case of non-disclosure or silence, which 
is fraudulent within the meaning of Sec- 
tion 17 of. the Contract Act, the plain- 
tiff cannot succeed for two reasons, 
namely: 

(1) There was no duty cast on the 
respondent Board to make a disclosure 
as to the method of calculation adopted 
by it in arriving at the figures of cost 
estimates, and - 

(2) Even if any such duty is pre- 
sumed. the case would be covered by 
exception attached to Section 19 of the 
Contract Act, which provides that the 
contracts in which the consent of the 
contracting party is obtained by silence 
fraudulent within the meaning of S. 1 
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would not be voidable if the party whose 
consent was caused had the means of 
discovering the truth with ordinary dili- 
gence. 


40. While dealing with this con- 
tention of Shri Kaji. it would first be 
necessary to appreciate how far his con- 
tention that the plaintiffs case is one 
of non-disclosure, is acceptable. In this 
connection, it would be necessary first 
to refer to paragraphs 15, 16, 18, 19 and 
21 of the plaint. In para. 15 the plain- 
tiff has specifically stated that schedule 
of rates, quantity of work estimated and 
the estimated cost actually shown in the 
tender, constitute material statements on 
the basis of which the tenders are in- 
vited and offered. Thereafter in para- 
graphs which follow. the plaintiff has 
shown how by making a positive repre- 
sentation as regards the estimate of 
costs. the respondent Board has misled 
the plaintiff in entering into the con- 
tract. Of course. the plaintiff has also 
made averments to show that the de- 
fendant Board has intentionally refrained 
from disclosing how the estimate of costs 
was arrived at by it. In paragraph 21, 
the plaintiff is found to have made the 
following averments: 


SUhiselyedsee the defendant by making 
mala fide and misleading references in 
the details of construction of the said 
tenders to the aforesaid schedule of rates 
thereof, actively and fraudulently led the 
intending contractors including the plain- 
tiffs into the belief that the aforesaid 
estimated cost as held out by the defen- 
dant Board was worked out on the basis 
of the said schedule of rates and further- 
more that the quantum of work involved 
in pursuance of the specifications and 
plan of the tender was co-extensive with 
the corresponding parity of the rates and 
the estimated costs as held out by the 
Board.” 

In our opinion, these averments clearly 
disclose a positive case about the mis- 
representation. 


41. Further reference +o the cor- 
respondence that took place between the 
parties during the course of the execu- 
tion of the contract work, again shows 
very clearly that according to the plain- 
tiff, it was misled by the positive asser- 
tion made as regards the estimate of 
costs of the work involved in the con- 
tract. This correspondence is found at 
Exhs, 58 to 61 and 63, At this stage we 
don’t find it necessary to make a detail- 
ed reference to this correspondence, For 
the purpose of this point No, 2, however, 
we find that the respondent’s letter Ex. 63, 
which is dated 30th January, 1957 makes 
the position clear. It states “what was 
represented on behalf of the contractors 
including the plaintiff during the re- 
presentation made by the contractors to 
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the Housing Commissioner. Bombay, in 
this regard. The letter says: 

“It was represented on behalf of the 
contractors that :— 

(i) the contractors had made a mis- 
take in filling the lump sum tender in- 
asmuch as that the estimated amount 
shown in the tender was taken to be 
correct and therefore no effort was 
made by the contractors to check up the 
amount after finding out the quantities 
of items as per plan attached and apply- 
ing the rates as per schedule attached.” 
It is clear from these materials that there 
cannot be any doubt as regards the posi« 
tive nature of the case, which the plan~ 
tiff has put both in its plaint as well as 
in the evidence which was recorded qur~ 
ing the course of the trial. It is obvi- 
ous that it is not the case of non-dis- 
closure or of a silence which is fraudu- 
lent within the meaning of Section 17 of 
the Contract Act. It cannot be gainsaid 
that the respondent Board had no legal 
obligation to disclose how it arrived at a 
particular estimate of costs. Similarly 
it can also not be gainsaid that if the 
case of the plaintiff is construed as based 
merely on a plea of silence fraudulent 
within the meaning of Section 17 of the 
Contract Act, provision contained in the 
Exception attached to Section 19 of the 
Contract Act, would be attracted. But 
since it is found that in essence the plain« 
tiff’s case is not one of silence fraudu~ 
lent within the meaning of Section 17 
of the Contract Act, all this discussion 
would be irrelevant. 

42. Speaking of the .Exception 
which is attached to S. 19 of the Contract 
Act. it is now well established that this 
exception does not apply to the cases 
wherein there is a positive case of an ac- 
tive fraudulent representation which has 
been responsible for bringing about the 
contract between the parties. This posi- 
tion has been established in various deci- 
sions including the decision given by Al- 
lahabad High Court in Niaz Ahmed Khan 
v. Parsottam Chandra, AIR 1931 All 154 
by Calcutta High Court in John Minas 
Apcar v. Louis Caird Malchus, AIR 1939 
Cal 473 and Madras High Court in Kop- 
parthi Venkataratnam v. Palleti Sivara- 
mudu, AIR 1940 Mad 560. We don’t 
find it necessary to detain ourselves in 
the discussion of this point any more in 
view of these decisions. Under the cig- 
cumstances, we conclude on point No. ‘2 
that the plaintiff's case is based on a 
positive assertion of a fraudulent mis- 
representation to which the Exception at- 
tached to S. 19 of the Act, has no appli- 
cation, 

43. This brings us to point No. 3, 
which is the most important point in- 
volved in this case, and on which, the 
learned advocates of the parties have 
addressed this court at length. The point 
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is whether the plaintiff has successfully 
proved that it was induced to enter into 
the suit contracts, by any fraudulent mis- 
representation as regards the amounts of 
. cost estimates published in tender notices 
as well as other papers relating to the 
tender contract. So far as English law 
is concerned, it contemplates three types 
of misrepresentations namely. (1) mis- 
representations which are fraudulent, -(2) 
misrepresentations which are negligent 
and (3) misrepresentations which are in- 
mocent. The Indian law on the subject 
is contained in Sections 17 and 18 ‘of the 
Contract Act, Section 17 defines “fraud” 
while Section 18 defines “misrepresenta~ 
tion”. So far as this case is concerned, 
the plaintiff has made the positive alle. 
gations as regards the misrepresentation 
which according to it was fraudulent. 
It is. therefore, first necessary to find 
out what is fraud and what is its nature. 
Apart from the statutory definition given 
to this expression by Section 17 of the 
Contract Act, it should be stated that in 
the very nature of things, fraud is secret 
in its origin and methods adopted to 
make it successful cannot always be 
proved to the hilt by producing positive 
and tangible evidence. But some times 
circumstances are eloquent enough to 
make the suggestion of a fraudulent con- 
duct. It is for this reason that Sec, 17 
of the Indian Contract Act has made an 
attempt to define what can be termed as 
legal fraud in civil law as distinguished 
from criminal law. Reference to para- 
graph 1556 of Halsbury’s Laws of Eng- 
land (third edition), Volume 26. shows 
that a representation is deemed to have 
been false, and therefore a misrepresen- 
tation, if it was at the material date 
false in substance and in fact. There- 
fore, to constitute the falsity of a re- 
presentation it should be found false in 
substance as well as in fact. It is fur- 
ther observed in paragraph 1557 of the 
said Volume as under: 


“The standard by which the truth 
or falsity of a representation is to 
judged has been thus expressed. If the 
material circumstances are incorrectly 
stated. that is to say, if the discrepancy 
between the facts as represented and the 
actual facts is such as would be consider- 
ed material by a reasonable representee, 
the representation is false; if other-« 
wise, it is not.” 

Again, in paragraph 1571 following obser- 
vations are found :— : 
ebuscabeeees and it may now be taken 
as established beyond all question_ that, 
whenever a man makes a false statement 
which he does not actually and honestly 
believe to be true. that statement is, for 
purposes of civil liability. as fraudulent 
-as if he had stated thai which he did not 
know to be true, or knew or believed to 
be false. Proof of absence of actual and 
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honest belief is all that is necessary to 
satisfy the requirements of the law, whe- 
ther the representation has been made 
recklessly or deliberately;” 
Speaking of the standard of proof re- 
quired in such case in paragraph 1572 it 
is observed as under: 

vs isordi the standard of proof applic- 
able is the civil standard of balance of 
probability and not the criminal standard 
of proof beyond reasonable doubt, bug 
the degree of probability required to 
establish proof may vary according to 
sh gravity of the allegation to be prova 


In the words of Lord Bremwell in Wil- 
liam 


Smith v. David Chadwick, (1884) 9 
AC 187, at p. 203: 
“An untrue statement as to the 


truth or falsity of which the man who 
makes it has no belief is fraudulent; for 
in making it, he affirms he believes it, 
which is false.” 

44, _ It is In light of these general 
observations as ¢o the nature and charac- 
ter of legal fraud, we shall now proceed 
to consider the Indian law on the subject 
of fraud and misrepresentation. As said 
above, it is contained in Sections 17 and 
18 of the Contract Act. For the pur- 
pose of this appeal. we are concerned 
with clause (1) of Section 17 read with 
the main part of Section 17. the same is 
as under: 

“ Fraud’ means and includes any of 
the following acts committed by a party 
to a contract, or with his connivance, or 
by his agent, with intent to deceive an= 
other party thereto or his agent. or to 
induce him to enter into the contract: 

© the suggestion as a fact, of that 
which is not true, by one who does not 
believe it to be true:” 
Analysis of this portion of the section 
reveals the following ingredients: 
% (1) There should be a suggestion aa 


a fact. 
(2) The fact suggested should not ba 


e. 

(3) The suggestion should have been 
made by a person who does not believe 
it to be true; and 

(4) The suggestion should be found 

to have been made with intent either to 
deceive or to induce the other party te 
enter into the contract in question. 
Let us now consider with reference to 
the facts of the present case whether 
these ingredients of Section 17 (1) o 
the Contract Act, are satisfied, 


45. The first ingredient requires 
an inquiry of the question whether any 
suggestion of a fact was made to the 
plaintiff by the defendant Board. The 
fact the suggestion of which is contem~ 
plated by clause (1) of Section 17 must, 
of course, be one which should have 
some relevance to the formation of the 
contract. The case of the plaintiff is that 
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such a relevant fact relating to the esti~ 
mation of the cost of the work to be ex- 
ecuted was made in this case in the ten- 
der notices as well as during the course 
of the negotiations between the parties 
which led to the final conclusion of the 
suit contracts. This contention of the 
plaintiff is found to be true because if a 
reference is made to the notices invit- 
ing tender as well as tender papers. it 
becomes evident that these documents 
clearly and specifically refer to cost 
estimates at a particular figure. These 
cost estimates were undoubtedly and 
obviously the estimates of the cost which 
was likely to be incurred in completion 
of the stipulated contracts. Under the 
circumstances, it is obvious that the de~ 
fendant Board represented jo the intend- 
ing tenderers that they would be incur- 
ring a particular amount of cost, in case 
they preferred to enter into the cona 
tracts for the execution of the work 
mentioned in the plans, specifications and 
other papers relating to the tender. 


46. At this stage, it would not be 
out of place to consider the importance 
of the cost estimates which are men- 
tioned in tender notices and other papers 
relating to the tender contract. For this 
purpose a short reference to the rele- 
vant provisions found in the P. W. D, 
Manual, to which a reference is already 
made above, would be of some use. Para- 
graph 129 of the said Manual is with re- 
gard +o the Administrative Approval 
and Technical Sanction, which would be 
accorded to a particular project before 
the tenders are invited. It says that be- 
fore obtaining this administrative appro- 
val and technical sanction “a properly 
detailed estimate must be prepared for 
the sanction of competent authority; this 
sanction is known as the technical sanc- 
tion to the estimate”. Then if a refer- 
ence is made to paragraph 143 which 
comes under the heading of ‘Preparation 
of Projects’, it will be found that it pro- 
vides for the submission of papers and 
other details “showing the total esti- 
mated cost of each item”. It further 
says that all these documents together 
form what is called “the estimate”. This 
paragraph stipulates what the document 
referred to by it should contain. Sub- 
para, (12) thereof says that the rates 
entered in the estimate should general- 
ly agree with those in the schedule of 
rates maintained in each division as re- 
quired by paragraph 379. Paragraph 379, 
to which a reference is made above, is 
with regard to schedule of rates. All 
these provisions are undoubtedly for the 
purpose of department itself but it can- 
mot be disputed that they clearly point 
out to the importance which the depart- 
ment attaches to the estimated cost be- 
fore tender notices are invited. Now. if 
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such in the notices, which invite ten- 
ders, then it clearly follows that by stat- 
ing a particular figure of the estimated 
cost in these notices, the department 
wants to convey to the intending ten- 
derers some idea about the cost, which 
they would be required to incur in ex~ 
ecution of the contemplated work. It is 
thus quite obvious that the respondent 
Board did make-a representation to the 
intending tenderers to the effect that the 
work under contemplation would be cost- 
ing a particular amount. The foregoing 
discussion also shows that the represen~ 
tation so made by the Board was as re~ 
gards a very important and relevant fact 
to the formation of the contract, because, 
the intending contractors who happen to 
look to this estimate would be led to be- 
lieve that the department itself has work- 
ed out the correct estimate of cost of 


the contemplated work according to the 


directions contained in P, W. D., Manual. 
In this connection, we should note that 
Shri Kaiji’s contention was that the ten~ 
der notices and other documents relat- 
ing to the tender contract make no re~ 
presentation at all and that the figures 
of estimates of costs were shown therein 
only for the purpose of fixing the secu- 
rity deposits and earnest money. We are 
not at all impressed by this contention 
of Shri Kaji. It is undoubtedly true 
that the estimate of cost shown in the 
tender notices would be useful in fix- 
ing the amount of security deposit as 
well as earnest money to be taken from 
the concerned contractor but that does 
not exhaust the utility of the estimate 
of the cost because the said estimate does 
not cease to represent a very important 
fact relating to the contract, namely. that 
the execution of the contract would in- 
volve a particular amount of cost. Shri 
Kaji further contended that in a lump 
sum contract, it is not obligatory on the 
department to mention any estimate of 
cost at all, and since the intending ten- 
derers knew this fact they should not have 
attached any undue importance to the 
mention of these estimates in the tender 
notices. We find in this contention that 
though it is true that in lump sum con- 
tracts. it is not obligatory on the depart- 
ment to mention any amount of esti- 
mated cost in the tender notice and other 
documents relating to the tender. the 
fact remains that the department has 
preferred to make a reference to these 
estimates of cost. Therefore, even if the 
department was not bound to mention 
this fact, it has preferred to reveal this 
fact, and hence if this fact is found to 
be wrong or incorrect or misleading, the 
department has to take the consequences 
thereof. As a matter of fact, if the 
department had not mentioned any figure 
as regards the estimated cost or if it had 
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though the estimated cost was of a parti- 
cular amount. it wanted to give contract 
only at a particular lump sum, the mat- 
ter would, of course, have been different. 
But that is not the case here. Under 
the circumstances. it must be concluded 
that the defendant-Board has made a sug- 
gestion in the tender notices about the 
fact which was most relevant and vital 
to the formation of the contract between 
the parties. This satisfies the first of the 
four ingredients mentioned above. 


47. Now coming to the second 
ingredient what is required to be proved 
by the plaintiff is that the fact which 
was suggested was not true. On this 
point Shri Kaji contended that the case 
of the plaintiff is that it was understood 
by it that the published estimate of cost 
represented the correct multiplication of 
Tates with the quantities of different items 
of the contracts and that it was on such 
an understanding that it preferred to 
conclude the suit contracts. He pointed 
out that there is no evidence to show 
that there was any representation by or 
on behalf of the respondent-Board indi- 
cating how the amounts of published esti- 
mate of costs were worked out. It is un- 
doubtedly true that there was nothing in 
tender notices issued by the respondent 
Board or in the tender agreements to 
suggest how the estimates of costs which 
were published were worked out. But 
that does not matter in the least because 
here what we are called upon to find is 
not whether the representation which was 
not made wag true or not. but whether 
the representation which was positively 
made was true or not. In other words. 
the question is whether the specific and 
positive representation contained in the 
tender notices, subsequent negotiations 
between the parties, and the final agree- 
ments regarding the estimate of cost of 
both the contracts. was true or not. 


48. The trial court has concluded 
that this representation was not true and 
on consideration of the recorded evidence 
we have, on our part, no hesitation what- 
ever in confirming this finding of the 
learned Judge. We shall, however, point 
out to certain important facts going to 
show how the above referred represen- 
tation as to the estimate of cost was not 
true. Shortly stated the evidence on this 
point is as under: 


(a) As already stated above, there 
were in all 5 projects which were re- 
quired to be executed. The first project 
was relating to Malek Saban or Bapu- 
nagar area. Since all these projects were 
for construction of residential houses for 
industrial labour, a common plan for 
all of them was originally sanctioned. 
This common plan is found at Ex. 121, 
which is dated 95-5-1059. Tt ic an ad- 
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remain in force throughout the execu- 
tion of all the five projects subject to 
certain additions, which are specifically 
referred to in the foregoing portion of 
this judgment. The estimate of cost for 
this original plan Ex. 121 was, as already 
stated, Rs, 2,994/- per tenement, and Rs. 
15.398.50 per block of 8 such tenements. 
Now when subsequently the above refer~ 
red extra items were added to this plan, 
obviously the estimated cost of each 
tenement should increase in proportion 
to the extras which were added. At this 
point if a reference is made to the table 
found in the judgment of the trial court 
relating to all these five projects. it will 
be noticed that some extras were added 
to the original plan during the course 
of the execution of second Malek Saban 
project. We have already stated that for 
this addition, the defendant Board had 
sanctioned the amount of Rs. 1,377/- per 
block of 8 tenements as early as 4th 
January, 1955. (vide Ex. 154). It is fur- 
ther found that thereafter the technical 
sanction for the first Mithipur Project, 
which is project No. 8 in the above re- 
ferred table, was accorded. However. the 
estimated cost remained the same. In 
other words, the said estimated cost did 
not include the costs of the extras which 
were added. The same was the position 
with regard to the suit project No, 4. We 
have already mentioned what were the 
extras to be added in the original plan 
during the course of the execution of the 
sult project. As will be clear from the 
discussion which follows, the value of 
these extras amounted to Rs. 479/- even 
according to the departmental calcula- 
tions of the defendant-Board, But in 
spite of this additional work. the esti- 
mated cost per tenement remained at the 
same figure, namely, Rs. 2,994/- and even 
the published estimated cost of a block 
of 8 tenements did not reflect the cost of 
this additional items. The main point 
to be noted is that technical sanction 
with regard to the suit project was ac- 
corded on 13th August, 1955. but about 7 
months before that i.e. on 4th January, 
1955, the department had paid Rs, 1.377/- 
more per block of 8 tenements on ac- 
count of the additions of extras. There- 
fore, the department knew that the cost 
of additions was not covered by the ori- 
ginal estimate and yet it persisted in 
showing the same estimate of cost as be- 
fore, which was based on the original 
plan Ex. 121, 


(b) Apart from this. we find that the 
Housing Commissioner of the defendant 
Board obtained positive information with 
regard to the extra cost involved in the 
additions which were made to the origi- 
nal plan with regard to the execution of 
the suit project. In this connection, it 
would he nertinent ta make a reference 
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the Housing Commissioner of the defen- 
dant-Board to his Assistant Housing Com- 
missioner on 16th May, 1955. The letter 
is a short one and its contents are very 
relevant to the point under discussion. 
They are as under: 

“Assistant Housing Commissioner’s 
action in asking the Executive Engineer, 
Housing Division, Ahmedabad, to pre- 
pare draft tender papers in C Form to- 
gether with charges as suggested in the 
above letter is approved. The specifica- 
tions for the lump sum quotations should 
include the W. C. seat per each tene- 
ment and all other items of works which 
are to be carried out.” 

Here, it should be remembered that ac- 
cording to the original plan only one 
acqua privy was required to be shared 
as between two tenements. But this plan 
‘was subsequently changed and it was 
decided that there should be one water 
closet seat per each tenement. This 
obviously increased the number of pri- 
vies to be constructed. Apart from that, 
there were other additions to which we 
have already referred. Now we find 
that as per this letter of the Housing 
Commissioner, the then Executive Engi- 
neer, Housing Division. Ahmedabad, ac- 
tually worked out the cost estimate of 
the additional work which was to be pro- 
vided in the construction of the two pro- 
jects in Mithipur area. This fact is dis- 
closed by reference to Ex, 228, which is 
the letter dated 21st June, 1955 written 
by the Executive Engineer, Housing Divi- 
sion, Ahmedabad, to the Assistant Hous- 
ing Commissioner, North Bombay. This 
letter is obviously with reference to the 
first Mithipur project of 550 tenements. 
But since it is an admitted fact that the 
work details and plans of the suit pro- 
ject were exactly the same. as the first 
Mithipur project of 550 tenements, this 
letter is useful even for the purpose of 
showing what was the additional cost in 
putting the extra work relating to the 
suit contracts. In this letter the Execu- 
tive” Engineer Housing Division, Ahmeda- 
bad mentioned that as per abstract sheets 
which he had prepared and attached along 
with his letter, the extra cost per tene- 
ment worked out to be at Rs. 479/-. We 
have already got before us the copy of 
the abstracts which show in detail how 
the estimates of the additional work have 
been carried out by this Executive Engi- 
neer. It further transpires from the re- 
corded evidence that these facts were 
ultimately placed before the Housing 
Commissioner for the purpose of receiv- 
ing technical sanction -to the suit project. 
The facts relating to the above two letters 
Exs. 250 and 228 are found correlated in 
one affidavit filed by one Mr. M. K. Kirat- 
singh Narsinghani who was working as 
the Deputy Engineer of the defendant 
Board at that time (vide Ex. 110). It is 
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clear from this affidavit that the Housing 
Commissioner had asked for the details 
of the extra cost on account of the addi- 
tional items of work as provided in the 
tender papers, that the Executive Engi- 
neer concerned prepared the above re- 
ferred abstract showing the details of 
extra costs and that thereafter the As- 
Sistant Commissioner (Housing) forward- 
ed all these papers to the Housing Com- 
missioner, who was pleased to approve 
the draft and the papers before accord- 
ing the technical sanction. These facts, 
therefore, clearly show that though the 
plan and specifications involved in the 
sult contract contained some additional 
work involving the extra cost of Rs. 479/-, 
the department did not include this ex- 
tra cost in the published estimate, which 
formed the basis of the contract between 
the parties, 


(c) Now in the record of the case 
we find departmental estimates with re- 
gard to all the five projects. They are 
at Exs. 112 to 116. Out of these, depart- 
mental estimates. the one which is found 
at Ex. 115 relates to the suit project. 
During the course of the argument Shri 
Desai, the learned advocate appearing for 
the appellant took us through the details 
of all these five estimates, to convince us 
that it has been the practice of the de- 
fendant-Board to publish only those esti- 
mates of costs, which were truly reflect- 
ing the amount of costs involved in the 
work to be executed arrived at by the 
multiplication of scheduled rates and the 
quantity of work relating to each item. 
After referring to the different details 
and figures of all these estimates we are 
convinced about the truth of this pro- 
Position. Exs. 112, 113 and 114 which 
are the previous estimates: relating to the 
first three projects clearly show that the 
published estimate of cost was reflecting 
correctly the multiplication of rates 
with quantity of the work involved in 
the original plan. However, the esti- 
mates relating to the two Mithipur pro- 
jects are found to have been d on 
the original plan Ex. 121. without tak- 
ing | into consideration the subsequent 
additions made in that plan. But at any 
rate these documents reveal that the prac- 
tice which was generally followed by the 
department was to publish only that esti- 
mate of cost which correctly reflected 
the multiplication of rates and the quan- 
tity of work involved in the plan under 
consideration. The departmental esti- 
mate with regard to the suit proiect, 
which is found at Ex. 115 further reveals 
that the plan. which is worked out there, 
did not include the addition subsequently 
made. Therefore, this provides further 
evidence to show that the statement made 
by the defendant Board as regards the 


estimate of costs was not true. 
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(d) One of the partners of the plain- 
tiff in this case, named, Purshottam 
Chunilal Thakkar, has given evidence ọn 
behalf of the plaintiff. His deposition is 
found at Ex. 128. Reference to this de- 
position shows that therein he hag made 
an attempt to. prove that before entering 
into the suit contracts, he contacted the 
then Executive Engineer of the defen- 
dant-Board, one Mr, Ghamvir and made 
some inquiries from him as to how the 
estimate of costs shown in the tender 
notices was prepared. This witness al- 
Teges that the said Executive Engineer 
told him that the estimates of cost were 
prepared “by multiplying the quantity of 
work of each item with the relevant rates 
shown in the schedule of rates.” Thus, 
the plaintiff has made an attempt to lead 
positive evidence in proof of the fraudu- 
lent misrepresentation which it wants to 
prove. It was contended that as against 
this evidence of the plaintiff, the -defen~ 
dant has not produced any evidence to 
counter the same and has not preferred 
to examine the concerned Executive 
Engineer Mr. Gamvhir and, therefore, 
the deposition given by this witness of 
the plaintiff should be believed as de- 
pendable. The learned trial Judge has 
considered this aspect of the matter in 
paragraph 16 of his judgment, wherein 
he has stated the reason why he has not 
preferred to rely upon this part of the 
testimony of this witness. We find no 
reasons to disturb this finding of the 
learned trial Judge because if it were a 
fact that Mr. Gamvhir the then Execu- 
tive Engineer of the defendant Board had 
made any positive statement which was 
obviously fraudulent misrepresentation 
which led the plaintiff to accept the 
suit contracts, the plaintiff would not 
have missed to mention this fact at the 
first opportunity when it entered into 
the correspondence with the defendant 
Board in the month of December, 1956 
as shown by the correspondence found 
at Exhs, 58. 59, 60, 61 and 63. Nowhere 
in this correspondence the plaintiff has 
made a grievance that Mr, Gamvhir had 
tried to mislead it. Thus, the plaintiff's 
evidence as regards the alleged oral mis- 
representation said to have been made by 
Gambhir is not found to be dependable 
for basing our findings on the question 
whether the statement as regards the 
estimate of cost made by the defendant 
Board and tender notices was false but 
since we are of the opinion that there 
is other more dependable evidence to 
prove this fact, we need not detain our- 
selves more on this point, 

(e) The circumstantial and documen- 
tary evidence, which is discussed above 
‘on the question whether the representa- 
tion made by the defendant Board was 
true or not, does supply a prima facie 
proof, The respondent Board has not 
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cared to counter this evidence or to ex- 
plain the same by examining any of its 
officers responsible for procuring the suit 
contracts. If in this connection, a refera 
ence is made to paras. 14 and 15 of the 
judgment recorded’ by the trial court, 
the point would be clear. In para, 14 the 
learned trial Judge hag stated as under: 


“The inference is clear from the 
aforesaid correspondence that the depart- 
mental estimated cost of Rs. 15,818/- per 
block of 8 tenements remained unchang= 
ed in spite of the estimated extra cost 
of the additional work in respect of the 
scheme at Sr, No, 3 i.e, Mithipur 550 
tenements, Why this was kept the same 
in spite of the obvious necessity for mak- 
ing addition has not been explained by 
the defendant by examining persons cona 
nected with the preparation of tender 
papers of this scheme. Therefore, it 
would be reasonable to come to the con< 
clusion that the estimated cost as shown 
in the tender papers for the scheme at 
Sr. No. 3 wag wrong in point of fact as 
it did not take into -account the cost of 
additional work as shown in exhibit 228 
viz, Rs. 479/- per tenement. The addi- 
tional cost per block at this rate would 
be Rs; 4798 = Rs. 3832/-. Adding this to 
the departmental estimate of Rs. 15,818/~ 
the total estimate cost will come to 
Rs. 19,650/-.” 

Then in para, 15, the learned Judge ob- 
serves as under: 


“S. L. Patel, Chandnani and other 
persons connected with the preparation 
of tender papers for the schemes at Sr. 
No. 3 were the most material witnesses 
if the defendant wanted to prove that 
the published estimated cost of Rupees 
15,818/~ per block included the extra cost 
of additional items of work the most 
important of them being one water clo-_ 
set per tenement instead of one per two 
tenements. And one is completely at a 
loss to understand why the evidence of 
these witnesses was withheld. In these 
circumstances, therefore, I would also 
raise an adverse inference against the 
aotendank that these witnesses if pro- 
duced would not have been able to show 
that the published estimate included these 
additional items and was, therefore. cor- 


The learned Judge has concluded this 
point in para. 17 of the judgment, as 
under : 

“The fact, however, remanis that in 
the notice to contractors which forms 
part of the tender papers a wrong figure 
of estimated cost -was given as already 
shown above and we will have to consis 
der the effect of this later on.” 

In view of this above discussion we find 
that the learned Judge has rightly con- 
cluded that the representation in ques- 


. tion was wrong in point of fact, 
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49. This therefore brings us to 
the third ingredient which involves the 
question whether the wrong representa~ 
tion which is referred to above, was 
wrong to the knowledge of those wha 
‘made it. With due respect to the learned 
trial Judge, we find that it is here that 
he has reached a wrong conclusion. In 
para, 26 of his judgment, he records as 
under t 

"The first consideration with regard 
fo the third element is whether the per« 
son who made the suggestion on behalf 
of the defendant Board was aware of the 
fact that the published estimate was 
wrong in point of fact? The defen- 
dant being a Corporation the awareness 
or knowledge on this point which would 
be relevant for consideration would be 
fhe awareness of the members of the 
Board of the defendant Corporation or 
the awareness of the person making this 
suggestion, When there is allegation of 
fraud against a Corporation, it must be 
shown that the members constituting 
that Corporation who are managing the 
affairs of the Corporation were guilty 
of any act amounting to fraud or the 
person. dealing with the aggrieved party 
on behalf of the Corporation was guilty 
of any act amounting to fraud. There 
is no evidence to show the members of 
the defendant Board were aware of the 
discrepancy pointed out above. So far 
as the person acting on behalf of the 
Board with the plaintiff is concerned, 
that person is the Executive Engineer who 
published the aforesaid notice to con~ 
tractors inviting tenders. Jt is not in dis- 
pute that the Executive Faaineer at that 
time was one Mr. Gambhir. O. Let- 
ter Ex. 117 also shows this. There is no 
evidence to suggest that Gambhir had 
any knowledge about the discrepancy 
between the published estimate and real 
estimate at the time of publication of 
to contractors in respect of the 
suit tenders.” 
Then again in the same paragraph he ob< 
serves 3 

“It fs true that in connection with 
the scheme at sr. No. 3 Le Mithipur 550 
tenements the Executive Engineer con- 
cerned, viz. Mr. S. L. Patel was aware 
of the fact that the published estimate 
did not include the estimated cost of 
additional work which he himself esti- 
mated as extra cost at Rs. 479/- per tene- 
ment and communicated the same to the 
Assistant Housing Commissioner by let- 
ter Ex, 228. Therefore, with regard to 
him one can say with reasonable cer- 
tainty that he did not believe the figure 
of Rs, 15,818/. per block of eight tene- 
ments as the published estimated cost 
to be inclusive of additional items even 
though the published figure did make 
the suggestion that it covered all an 
of planned work. But the fact that S. L 
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Patel was aware of this does not necese 
sarily mean thet Mr. Gambhir who suce 
ceeded him was also aware of this state 
of affairs, Thus. there is no evidence 
that Gambhir was aware of this dis» 
crepancy and therefore, there is no scope 
for holding that the person making the 
representation or suggestion in case of 
the suit contracts did not believe that sug- 
gestion to be true, Therefore, the third 
element which is necessary for the act 
to call under clause (1) of Section 17 has 
mot been satisfied in the present case.” 
In our opinion. this approach of the 
learned trial Judge is not correct, Chitty 
in his book on Contracts (twenty-third 
edition), Vol, 1, at page 281 observes as 
under: 

“The requirement of proof of the ab= 
sence of honest belief does not, however, ` 
“mean that the plaintiff must prove the 
defendant’s knowledge of the falsity of 
the statement, It is enough to establish 
that the latter suspected that his state- 
ment might be inaccurate, or that he 
neglected to inquire into its aay 
without proving that he actually knew 
that it was false.” 

The discussion which follows shows tha 
there is evidence in the record of the 
case to point out that all the responsible 
officers of the Board were aware of the 
fact that the cost estimate which was 
published in the tender notices, was 
wrong, 

50. Tf is an admitted fact that the 
tenders were invited on behalf of the 
Board only after the Housing Commis- 
sioner gave his technical] sanction and also 
approved the tenders papers including 

cations. plans and other details 
of work. Affidavit at Ex. 101 and Hous« 

Commissioner’s letter at Ex. 250, to 
which a reference is idy made by 
us above, amply prove this fact. They 
show that it was the Housing Commis- 
sioner who by his letter Ex, 250 had 
given directions to include W, C. Seats 
per each tenement and other additional 
items of work. It was also he who sanc- 
tioned the published estimated cost as 
found in tender notices and agreements 
Exs. 130 and 131. It is, therefore. futile 
to contend that officers of the Board who 
were responsible for issuing tender 
notices and entering into the tender con- 
tracts were not knowing that published 
estimate of cost did not correctly repre- 
sent the cost of extra work involved in 
the contracts. 

51. The Iaw as fo the liability of 
principal and agent for the fraud com- 
mitted by either appears to be well set- 
tled ever since the decision of House of 
Lords in S. Pearson and Son Lid. v. 
Lord Mayor & C., of Dublin, (1907) AC 
351. There, the defendant had invited 
the plaintiffs to tender for certain sew- 
age work and for the purpose of enabl-= 
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ing them to tender, plans with drawings 
and specifications were given to the 
plaintiffs by the defendant. These plans 
and drawings and specifications had been 
prepared by engineers employed by the 
corporation and in these drawings and 
plans were certain statements as to the 
relevant circumstances of the work. In 
particular there was a statement as to 
the existence of a wall at a depth of 9 
feet. The only relevance of that was 
that if the statement was true the cost of 
the work would be less. Relying on the 
truth of the statement the contractors 
had agreed to do the work for a parti- 
cular sum. But subsequently they found 
that the statement was wholly untrue 
and therefore they had to incur vary 
much more expense. Eventuallv they 
filed an action for damages for fraud. 
The question which was agitated before 
the House of Lords was relating to the 
Viability of the principal for the fraud 
committed by his agent. 
bury is found to have observed as under 
with regard’ to this point: 

“I do not understand the learned 
Judge to express any doubt as to the 
liability of the principals for the. fraud 
of. their agent. if there was fraud: Corn- 
foot v. Fowke, (1840-6 M & W 358). If 
it was supposed to decide that the prin- 
cipal and agent could be so divided in 

responsibility that — like the schoolboy’s 
” age game of ‘I did not take it. I have not 
got it? — the united principal and agent 
might commit fraud with impunity, it 
would be quite new to our jurisprud- 
ence.” 
Then concluding his discussion on the 
point, he has further observed as under: 

“I cannot conclude without saying 
that I desire to associate myself entirely 
with the observations which have been 
made in by the Lord Chancellor that it 
matters not in respect of principal and 
agent (who represent but one person) 
which of them possesses the guilty know- 
ledge or which of them makes the in- 
criminating statement. If between them 
the misrepresentation is made so as to 
induce the wrong, and thereby damages 
are caused, it matters not which is the 
person who makes the representation or 
which is the person who has the guilty 
knowledge.” 

52. Another decision on the point 
is London County Freehold & Leasehold 
Properties Ltd. v. Berkeley Property and 
Investment Co. Ltd., (1936) 2 All ER 1039, 
wherein the same question came up for 
consideration, In that case a person was 
about to buy a block of flats from a com- 
pany and he wanted to know whether 
the tenants paid the rent regularly. 
Thereupon one of the company’s agent 
Mr. De Rees consulted another agent of 
the company. -namely, the property mana- 
ger Mr. Addis and then informed the 
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purchaser that the tenants paid the renf 
regularly when, in fact, many of the 
tenants did not do so, Goddard, J.. in 
that case held that the company cannot 
be liable for any fraud but the court of 
Appeal took the opposite view and held 
that the company was liable for the 
fraud of its agent. Romer L, J, comment- 
ing on this point is found to have ob- 
served as under at pages 1050 and 1051 of 
the report :— . 

“But I have also come to the con- 
clusion that the cross-appeal of the plein- 
tiffs should be allowed, for I think that 
the representation made by Mr. De Rees 
Was untrue to the knowledge of the de= 
fendant company. It is quite plain that 
Mr. De Rees made the representation in 
all innocence, but he made it as agent for 
and on behalf of his principals. the de- 
fendant company. and they knew that 
the representation was false. Being a4 
corporation, they could, of course, have 
no actual knowledge at all, but they 
must be deemed to have had the know- 
ledge of their agents who normally dealt 
with questions arising between them and 
their tenants and the true facts of the 
case must have been known to one or 
more of those agents ............ But even 
essuming that Mr, Addis did not see the 
note, the defendant company must be 
held to have made a fraudulent mis 
representation. There was at one time 
a difference of judicial opinion upon the 
question whether a representation made 
by an agent innocently on behalf of a 
principal can be treated as a fraudulent 
representation for which the principal is 
liable. when the principal, though hav- 
ing no knowledge that the representation 
is made. knows that it is untrue. But it 
has now been laid down by the House 
of Lords that in such a case the principal 
is as much liable as though he had him- 
self made the representation knowing it 
to be untrue: 1907 AC 351. In that 
case it was said by Lord Loreburn, L. C. 
at page 354; that: ‘the principal and 
agent are one, and it does not signify 
which of them made the incriminated 
statement or which of them possessed 
the guilty knowledge’ ” 


5th May. 1972. 


53. Proceeding further he has obs 
served as under about the same point: 


“The defendants are a joint stock 
company acting and conducting business 
by a staff of officers and other agents 
whose duty it is in many departments to 
manage the company’s business and to 
look after its affairs. What is the result 
of this state of affairs? The company 
and its agents must be regarded as one, 
and the former be deemed to have the 
knowledge of its agents in relation to the 
business. It is impossible to believe that 
there were not many of the agents who 
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must have known of the relations sub- 
sisting between the defendants and their 
tenants, and I agree with the view of 
Romer L. J., tbat Captain Dixey and 
Mr. Addis must have known that the 
representations were untrue.” i 

54. Reverting to the facts of the 
present case, it is clear from the record- 
ed evidence that not only the Housing 
Commissioner but also all the different 
officers of the respondent Board. who 
were responsible for inviting the tenders 
and finalising the suit contracts, were 
knowing that the published representa- 
tion as regards estimated cost of the work 
covered by, the suit contracts was not 
correct and was about 20 per cent be- 
low the actual cost, 


55. We find that there is still more 
fmportant evidence to which the atten- 
tion of the learned trial Judge does not 
appear to have been drawn but which, 
fn our opinion, is very vital to the appre« 
ciation of the question under considera< 
tion. This evidence consists of Ex. 200 
end Ex. 199. to which we have already 
made a reference above. These two 
documents are the agenda and the 
minutes of the 254th Meeting of the 
Board held on 9th May, 1954. The con- 
tents of both these documents show that 
the published estimated cost became the 
fulcrum around which the parties final- 
ly negotiated the suit contracts. The 
relevant portions of the egenda Ex, 200 
are as under: 

“M/s. Vasant and Co. who had sent 
the lowest tender for group D (250 tene« 
ments) amounting to Rs. 4,99,669/- ie. 
1.22 per cent. above the estimated cost 
of Rs. 4,93,531/- did not agree to reduce 
their rate when negotiations were car- 
ried out by the Assistant Housing Com- 
missioner (North) Shri R. C. Thakkar who 
sent the 2nd lowest tender for the said 
group amounting to Rs. 5,02.289/- i.e. 1.76 
per cent above the estimated cost, con- 
sented to reduce his rate to Rs, 4,92,150 
i.e. to 0.28 per cent below the estimated 
cost, which is the lowest. 

Shri R. C. Thakkar has also sent the 
Towest tender for group F (176 tene- 
ments) amounting to Rs. 3,44,322/- ie. 
0.9 per cent below the estimated cost 
of Rs. 3.47.446/-. 


As the total cost of the lowest ten~ 
ders in group D (250 tenements) amount- 
ing to Rs. 4,92,150/- i.e. 0.28 per cent 
above the estimated cost of Rs. 4,93,.531/- 
and group F (176 tenements) amounting 
to Rs. 3,44.322/- ie, 0.9 per cent below 
the estimated cost of Rs. 3,47,446/- is 
above Rs. 6,00.000/-. the tenders are put 
up to the Board for consideration.” 
Thereafter the resolution of the Board 
followed as found at Ex. 199: . 

“Resolution No. 1,003/- 

Resolved to accept: 
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G) The negotiated tender of Shri 

R. C. Thakkar for constructing 250 tene- 
ments in Group D amounting to Rupees 
4,92,150/- Le 0.28 per cent below the 
estimated cost of Rs, 4.93,531/- and (ii) 
the lowest tender of Shri R. C. Thakkar 
for constructing 176 tenements in group 
F amounting to Rs, 3,44.322/- ie 0.9 per 
cent below the estimated cost of Rupees 
3,47, 446/-.” 
Thus both these documents reveal not 
only that published estimate of costs was 
a very important fact relating to the 
contract but also that the plaintiff had 
taken that estimate as a correct estimate 
which could form a proper basis for 
negotiations which finally culminated into 
coropleted contracts, 

56. These two documents Exs. 200 
and 199 should be viewed in context of 
previously referred documents viz.. Ex. 
250 and which is the letter of Housing 
Commissioner dated 16-5-1955 and the 
other Ex. 228 by which it was conveyed 
to the Housing Commissioner and other 
officers of the respondent Board that the 
estimate of Rs. 2,994/- per each tenement 
did not include the cost of extras amount- 
ing to Rs. 479/-. We have made a des 
tailed reference to these two documents 
while discussing the second ingredient of 
Section 17 (1) of the Act. We find that 
mo responsible officer of the respondent 
Board who handled the relevant files 
could have avoided to notice this fact. 
It was the Housing Commissioner who 
sanctioned the issue of tender and his 
attention was pointedly drawn to this 
letter Ex, 228 and yet he has not thought 
it proper to order his subordinates to make 
a correct declaration of cost estimate 
either in the tender notice or in other 
tender documents. 

57. Thus, the documents found af 
Ex. 250 and Ex. 228 read together with 
affidavit Ex. 10 and agenda of Board 
meeting of Ex, 200 as well as the resolu- 
tion of that meeting Ex. 199 completely 
establish that the respondent Board and 
its officers responsible for the suit con- 
tracts knew that the representation made 
with regard to the cost estimate of the 
work was false and misleading. 


: Shri Desaľs contention was 
that it would be an understatement to 
say merely that the representation in 
question was false to the knowledge of 
the officers of the Board, because, there 
is enough evidence to show that these 
officers have made the false representa- 
tion deliberately and with a particular 
design and motive. In support of this 
contention he drew our attention to the 
following facts: 


(a) He pointed out that the concerned 
officers of the Board were anxious to see 
that the cost per tenement did not exceed 
Rs, 3,000/- because that was the limit 


52 Guj. [Prs. 58-63] R. C. Thakkar v, Guiarat Housing Board (Mehta JA 


set by the Central Govemment which 
subsidised the project, 

(b) He also drew our attention to 
some of the running account bills of an- 
other contractor, A. M, Parikh & Sons 
and tried to show that previous to the 
execution of the suit contracts, this con- 
tractor was paid Tunning account bills 
on rate basis but after their execution, 
these bills were paid after deducting 19 
per cent from the scheduled rates. 

(c) He further drew our attention fo 
fhe findings of the learned trial Judge 
as regards last two sheets of Ex. 114/2 
and stated that these two sheets were 
added in the estimate of the third scheme 
relating to Mithipur Project with a view 
to make a show that the published estis 
mate of cost was correct, 


(d) Lastly, he contended that the 
photo copy found at Ex, 164 ought to 
have been rejected by the learned trial 
Judge. According to the contents of this 
photo copy each tenement was likely 
to cost Rs, 479/- more on account of the 
above additions, 


59. So far as the limit of Rupees 
3,000/~ is concerned, we find from the 
deposition of plaintiffs witness S. T, 

ar, who was working as the Assis< 
tant Accounts Officer in the office of the 
Accountant General that the scheme in 
question was subsidised by the Central 
Government and the Central Government 
had fixed Rs. 3,000/- as ceiling of cost 
per each tenement for the purpose of 
subsidy, But nothing further is found 
from the evidence supplied by this wit- 
ness. However, the fact remains that 
even in spite of the additions made in the 
plan regarding the tenements covered by 
the suit contracts, the defendant Board 
was expected to complete the construc- 
tion within a limit of Rs. 3,000/-. This 
may be a factor which might have in- 
duced the officers of the Board not to 
make any change in the published esti- 
mate of cost because it was prepared 
with regard to the original plan. Buf 
beyond this we cannot say anything which 
would attribute mala fides to the action 
of these officers in not publishing the 
correct estimate of cost. 

60. So far as the payment of 
running bills to another contractor M/s. 
A. M. Parikh & Sons is concerned, it is 
undoubtedly found by reference to the 
running bills Exs. 142 and 143 that they 
were paid on the basis of scheduled rates. 
A reference to the third bill Ex. 145 
shows that the payment thereof was 
made on 14-2-1957 after deducting 19 
per cent from the scheduled rates. There 
is no evidence to show how and why 
this change was made and. therefore, from 
these bare facts, it would not be proper 
to come to any conclusion about the 
mala fides of the concerned officers, 
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61. So far as the last two sheets 
of Ex. 114/2 are concerned, it should be 
noted that this document is with regard 
to the calculations of costs estimate done 
by the department with regard to the 
third project relating to Mithipur area. 

ere is no evidence to show how these 
two sheets were stitched with the origis 
nal papers of Ex, 114/2. The caleulations 
contained in these two sheets show tha? 
therein even the costs of the extra work 
is calculated but at a reduced rate, In 
view of the fact that these two sheets 
are found to have been subsequently 
added as also the fact that there is no 
satisfactory evidence to show the cira 
cumstances under which these sheets 
came to be added, the learned trial Judge 
has not accepted the veracity of the 
contents thereof. He bas concluded his 
findings with regard to these last two 
sheets in para, 12 of bis judgment as 
under: 

“I am, therefore, not prepared {fo 
rely upon these two leaves for coming 
to the conclusion that the published esti- 
mated cost as shown in column No, 9 of 
the works at serial Nos, 3, 4 and 5 was 
based upon these two leaves.” 

We concur with this finding of the 
Tearned trial Judge. But in view of the 
want of proper evidence about the cir- 
cumstances under which these two sheets 
were added in Ex. 114/2, it is not possible 
to conclude that they were added only. 
with a view to defraud the plaintiff 
and other contractors, 


62. So far as the photo copy 
Ex, 164 is concerned, it is found tha 
the parties have devoted much attention 
during the course of the trial in proof 
of this document. On our part. we do 
mot attach any importance to this docu- 
ment because the contents of this docu- 
ment are even otherwise found proved 
through the letter Ex, 227 to which we 
have already made a reference above. 
Ex, 164 seeks to prove only one fact 
namely, that in view of the additions to 
the original plan, there should be an 
additional estimate of cost at the rate of 
Rs, 479/- per tenement. Since this fact is 
even otherwise proved, we dont think if 
necessary to detain ourselves more in 
discussing the evidence as regards this 
photo-copy. 

63. In our opinion, the finding 
that the false representation was know- 
ingly made by the party concerned, is by 
itself sufficient to bring the case within 
the -mischief of Section 17 of the Con- 
tract Act. It is, therefore, not necessary 










person indulging in deceit is very laud- 
able, he cannot escape from the cons 


it would not be out of place to make ai 
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reference to the decision given by Privy. 
Council in United Motor Finance Co, 
v. Addison & Co, Ltd., 41 Cal WN 482 = 
TAIR 1937 PC 21). Their Lordships of 
the Privy il came to the conclu- 
sion that the evidence given on behalf 
of the plaintiff was sufficient to establish 
that the plaintiffs relied on the defen- 
dant’s representations as to price and as 
to initial deposit, with regard to the 
motor cars referred to in the judgment. 
Their Lordships have further observed as 
under with reference to the facts of that 
case: 
: Cenas ANA in their Lordships’ view, 
fhe representations complained of were 
mot made, so far as can be seen, with any 
intention to injure the plaintiff firm. The 
expectation was that each transaction 
would be carried out in due course, each 
hirer fulfilling his obligations. But as 
Stone, J., rightly held, the intention to 
deceive is not mecessarily an intention to 
injure or to cheat, and if the defendants 
made to the plaintiff firm a statement as 
to price and deposit which they knew to 
be untrue, and did so with a view to the 
plaintiff firm entering into a purchase, 
there is a sufficient basis for an action of 
deceit, provided always that the plain- 
tiff firm relied upon the statement” 

64, In view of this, we ate of the 
opinion that even the third ingredient of 
Section 17 (1) of the Contract Act is 
proved, 

65. The fourth ingredient is with 
regard to the intention of the represen- 
for. It should be the intention either to 
deceive or to induce the other party to 
enter into the contract. This ingredient 
postulates its consequence also viz. that 
the representee must. in fact, have been 
induced to enter into the contract by the 
misrepresentation in question. If he is 
induced to enter into the contract not by 
the misrepresentation in question but by 
some other factors, the case would. not 
fall within the mischief of Section 17 
of the Act. Therefore, in the discussion 
which follows we propose to consider 
both these aspects of the matter. 

66. We may first consider whe- 
ther the appellant was in fact induced 
to enter into the suit contracts by the 
respondent’s misrepresentation as regards 
the estimate of costs. In this connection, 
we may usefully quote the following ob- 
servations of Lord Blackburn in Smith 
y., Chadwick, (1884) 9 AC 187: 

- "I think that if it is proved that the 
defendants with a view to induce the 
plaintiff to enter into a contract made 
a statement to the plaintiff of such a 
mature as would be likely to induce a 
person to enter into a contract. and it is 
proved that the plaintiff did enter into 
the contract, it is a fair inference of fact 
that he was induced to do so by the 
statement”. 


i 
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Speaking about the facts of the instant 
ease, we find it important to note that 
according to published estimate, each 
tenement was costing Rs, 2994/. and a 
block of eight such tenements was cost- 
ing Rs, 45793/-, According to correct 
estimate each tenement would cosi 
Rs. 2994 + Rs, 479 (being the cost of 
extra work) = Rs. 3473/~ and each block 
of 8 such tenements would cost Rupees 
15793 + Rs. 3832 (being cost of extra 
work at the rate of Rs. 479/- per tene« 
ment) = Rs, 19625/-, This shows thaf 
representation made by the published esti~ 
mate was about 20% below the actual 
cost of the work covered by the suit cons 
tracts. The question which this aspect 
of the matter raises is whether the plain« 

whose partners should be pre« 
sumed to be possessing at least a modis 
cum degree of business sense would agree 
to undertake the responsibility of execu< 
tion of the suit contracts for a price 
which would be 20% below the market 
price? Reference to Exs, 200 and 199 
shows that during the course of the negos 
tiations between the parties the plain= 
«iff was persuaded to reduce the lump 
sum amount by 0.28% with regard to ‘D’ 
group and by 0.9% with regard to ‘F’ 
group. If the plaintif bhed known; 
that the representation made by publish- 
ed estimate was already 20% less than 
what is ought to be, would it be foolish 
enough to still reduce the price of the 
contracts by 0.28% and 0.9%? In oun 
opinion, this aspect of the matter clearly 
reveals that the appellant-plaintiff gareed 
to the further reduction by 0.28% and 
0.9% only because an impression was 
created by the respondent-Board that 
the estimate of cost which was published 
by it was the correct estimate covering 
all the details of the suit contracts, 


67. In this connection, it should 
be remembered that the estimates of 
cost published with regard to the first 
two projects of Malek Saban Area, were 
correctly representing the actual cosf 
which was involved in the construction 
work. Therefore, an impression was 
created. by the Board amongst the con- 
tractors interested in offering the tenders 
that the estimate of cost, which was 
published by the Board contained cor- 
rect figures of the actual cost involved in 
the undertakings, 


68. All these facts, therefore, 
clearly show that it was the misrepre+ 
sentation in question which was solely 
responsible for inducing the plaintiff to 
enter into the suit contracts. 


69. Next point for our considera= 
tion would be whether this representa- 
tion was made with an intention to 
induce the plaintiff to enter into the suit 
contracts. It need not be . stated that 
there cannot be any direct proof of intens 
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tion but many a times it is easy to know 
from the circumstances of the case what 
was the intention of a person in adopt- 
ing a particular cause of action. So far 
. as this case is concerned. no officer con- 
nected with the formation of the suit 
contracts is examined by the respondent- 
Board. It is difficult to understand why 
these officers have avoided their evidence 
by appearing as defendant’s witnesses. 
Under the circumstances, in absence of 
any evidence explaining why and under 
what circumstances, the false estimate of 
cost was shown in the tender notices. we 
have to go by the general principles as 
regards the appreciation of evidence that 
every person is presumed to have intend- 
ed the result which naturally and in ordi- 
mary course flows from his action. This 
proposition is, of course, subject to the 
proof to the contrary. But no such con- 
trary proof is adduced by the respond- 
ent-Board. On this point, it would be 
relevant to bear in mind the following 
observations made by Lord Selborne in 
(1884) 9 AC 187 (supra): 


“I conceive that in an action of 
deceit it is the duty of the plaintiff to 
establish two things: first, actual fraud, 
which is to be judged of by the nature 
and character of the representations made. 
considered with reference to the object 
for which they were made the know~ 
ledge or means of knowledge of the person. 
making them, and the intention which 
the law justly imputes to every man to 
produce those consequences which are 
the natural result of his acts; and se- 
condly, he must establish that this fraud 
was an inducing cause to the contract”. 
Further we find that there is some force 
in the appellants’ contention that the con- 
cerned officers of the respondent-Board 
Were anxious to see that the work in- 
volving the extra cost of Rs. 479/- per 
tenement should so far as possible, be 
executed within the limits of Rs. 3,000/- 
fixed by the Central Government. It 


appears that it was for this purpose that 


they did not think it proper to change 
the original figure of cost estimates, 


70. Considering therefore, all these 
circumstances we d t even the 
fourth ingredient of Section 17 (1) of the 
Contract Act is satisfactorily proved, 


71. The foundation of the vice of 
fraud contemplated by Section 17 of the 
Contract Act manifestly is that a man 
making any representation which he in- 
tends another to act upon, must be taken 
to warrant his belief in its truth. A per- 
son making such a representation should 
be presumed to be aware of the fact that 
the person to whom it is made will at 
least understand that he, the representor, 
believes it to be true. Therefore, if the 
representor does not in fact. entertain any 
such belief in the truth of his represen- 
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tation, he is as much puilty of fraud as if 
he had made any other representation! 
which he knew to be false. or did not 
believe to be true. In this view of ‘the 
matter, the consideration of the grounds 
of the belief of the person making the 
statement renders an important aid in 
ascertaining whether the belief was 
really entertained, rry v. Peek, 
(1889) 14 AC 337 (373) Lord Herschell, 
has made very pertinent remarks on this 
point: Says the learned Lord: 


_ “At the same time J desire to say dis- 
tinctly that when a false statement has 
been made the questions whether there 
were reasonable grounds for believing it, 
and what were the means of knowledge 
in the possession of the person making 
it, are most weighty matters for con- 
sideration. The ground upon which an 
alleged belief was founded is a most im- 
portant test of its reality. I can con- 
ceive many cases where the fact 
that an alleged belief was destitute of all 
reasonable foundation would suffice of 
itself to convince the Court that it was 
not really entertained, and that the re- 
presentation was a fraudulent one. So, 
too, although means of knowledge are, as 
was pointed out by Lord Blackburn in 
Brownlie v. Campbell, ( (1880) 5 AC 925) 
a very different thing from knowledge, if 
I thought that a person making a false 
statement had shut his eyes to the facts, 
or purposely abstained from inquiring 
into them, I should hold that honest be- 
lief was absent, and t he was just as 
fraudulent as if he had knowingly stated 
that which was false”. 

These remarks are very pertinent so far 
as the facts of the present case are con- 
cerned. The question which would 
arise is what were the means of know- 
ledge available to the concerned officers 
of the respondent-Board which induced 
them to represent that a particular 
amount was the estimate of cost of the 
contemplated work. ‘These officers have 
mot preferred to step into the box to dis~ 
close these means of knowledge but we 
find that there is evidence to show that 
the means of knowledge which they had 
at their command had clearly suggested 
to them that what they were represent- 
ing to the intending contractors was not 
true, 

72. The decision given by the 
House of Lords in Derry v, Peek (supra} 
has considered the law on the question of 
fraud. Their Lordships in that case in<- 
sisted that there must be first some evie 
dence to prove fraud, but, while deciding 
this, they have also laid down some guid- 
ing principles which may lead the Cour# 
to the conclusion that the representation 
in question was fraudulent. Lord Her- 
schell has summarised this point in a 
very eloquent manner in the following 
passage extracted from his ju enti 
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“Having now drawn attention, I 
believe, to all the cases having a mate. 
rial bearing upon the question under con- 
sideration. I proceed to state briefly the 
conclusions to which I have been led. I 
think the authorities establish the follow- 
ing propositions: First. in order to sus- 
tain an action of deceit, there must be 
proof of fraud, and nothing short of that 
will suffice. Secondly, fraud is proved 
when it is shewn that false representa- 
tion has been made knowingly. or without 
belief in its truth or recklessly, careless 
whether it be true or false. Although I 
have treated the second and third as dis- 
tinct cases, I think the third is but an in- 
stance of the second, for one who makes 
a statement under such circumstances can 
have no real belief in the truth of what 
he states. To prevent a false statement 
being fraudulent, there must, I think. al- 
ways be an honest belief in its truth. 
And this probably covers the whole 
ground, for one who knowingly alleges 
that which is false, has obviously no such 
honest belief. Thirdly, if fraud is pro- 
ved, the motive of the person guilty of 
it is immaterial. It matters not that 
there was no intention to cheat or injure 
ae person to whom the statement was 
made”, 


All the propositions which are found in 
the above extract for inquiring whether 
a particular representation is fraudulent 
or not. are found satisfied in this case. 
Under the circumstances, we conclude 
that the appellant-plaintiff has satisfac- 
torily proved the fraudulent misrepresen- 
tation which led them to enter into the 
disputed contracts. Point No. 3 is, there- 
fore. answered by us in the affirmative. 

73. Then coming to point No. 4, 
the question to be decided is whether 
the plaintiff can claim the damages under 
Section 19 of the Contract Act or under 
general law of Torts. and if so. what 
damages can be awarded to it. Sec- 
tion 19 of the Contract Act provides that 
party to a contract whose consent was 
caused by fraud or misrepresentation 
may, if he thinks fit, insist that the con- 
tract shall be performed. and that he 
shall be put in the position in which he 
would have been if the representation 
made had been true. Thus the section 
gives an option to defrauded party to 
insist upon the performance of the con- 
tract. If he elects to perform the con- 
tract, the section further enables him to 
request the Court to put him in the 
same position in which he would have 


been if the representation made to him .. ° 


were true. In this case. the representa- 
tion which was made amounted to saying 
that the published figure of the estimate 
of cost was correct. But since that figure 
did not include the costs of the additions 
made to the plan. the correct figure which 
should be taken for the purpose of com- 
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pensating the plaintiff, should be taken 
after adding the cost of the extras. Shri | 
Kaji submitted on behalf of the respond- 
ent-Board that such a course is not con- 
templated by Section 19 of the Contract 
Act, because if the respondent-Board had, ` 
in fact, published correct figures of esti- 
mated cost one does not know what price 
would have been quoted by the intending 
tenderers and on what conditions a parti- 
cular tender would have been accepted 
by the Board. He pointed out that if the 


cost estimates were put at a higher figure 


as desired by the plaintiff. very likelv. 
some other contractor would have been 
able to conclude the suit contracts with 
the Board. We are of the opinion that 
these contentions are irrelevant at this 
stage for the purpose of considering the 
above referred provision of S., 19 of the 
Contract Act. What the section contem- 
plates is to compensate the party de- 
frauded by putting him in the same posi- 
tion in which he would have been if the 
representation which was made was true. 
We are. therefore, not supposed to enter 
into field of speculation to know what 
would have happened had the correct re- 
presentation been made in the tender 
notices. The only requirement of S. 19 is 
to consider what would have been the 
position of the defrauded party. had there 
been a correct representation. There- 
fore. in our opinion, the only manner in 
which the provisions of Section 19 of the 
Contract Act can be carried out, would 
be to consider what additional amounts 
the plaintiff would have paid if the 
representation as to estimate of cost of 
the suit contracts. was correctly made. 
We find that even if it is believed that 
the plaintiff should be compensated in the 
general principles of Torts. it would not 
make any difference because in Torts, 
the plaintiff can claim a decree for the 
damages or loss which it has suffered on 
account of the misrepresentation in aues- 
tion. It is obvious that damages or loss 
which the law of Torts contemplates, also 
includes the profit which the party acting 
on misrepresentation would have been 
able to obtain had there been no misre- 
presentation. This loss. therefore, can be 
worked out only on the basis that the 
appellant would have obtained the pay- 
ment of extra cost of Rs, 479/- per tene- 
ment for the construction work carried 
out by it. It follows, therefore. that for 
each of the suit tenements. the plaintiff 
would have been paid Rs. 479/- more cn 
account of the additions made to the origi- 
nal plan. For a block of 8 such tene- 
ments. he would have been paid the 
amount of Rs. 3832/- more. Group ‘D’ 
consists of 250 tenements and, therefore, 
the additional amount to which he would 
have been entitled would be 250 X479 = 
1,19,750/- but the plaintiff had agreed to 
accept the contract at 0.28% less. This 
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works out at Rs. 335-30, Deducting this 
. amount from the above referred amount 
of Rs, 1,19,750/- we get Rs, 1,19,414.70, 


74. Group ‘F’ consisted of 176 
fenements. Multiplying therefore the 
figure of 176 by 479, we get the figure of 
Rs, 84,304/~. The plaintiff had agreed to 
accept the work at 0.9% less. This works 
out at Rs. 758.73. Deducting this pane 
from Rs. 84,304/6, we get the figure of 
Rs, 83,545.3, 


75. Thus, so far as ‘D’ group tene- 
ments are concerned, the plaintiff is en= 
titled to get the additional amount of 
Rs. 1,19,414.70 while so far as ‘F’ group 
tenements are concerned, it is entitled to 
get Rs. 83,545.30, The total of both these 
amounts is Rs, 2,02,960.00, This would 
be the amount of loss or damages sus- 
tained by the plaintiff in carrying ouf 
the execution of the work. 

76. Shri Kaji, however, contend= 
ed that plaintiff has exercised its 
option and has carried out the work 
without any protest and, therefore, if 
cannot claim damages and convert the 
lump sum contracts into rate contracts. 
We are not at all impressed by this con- 
tention of Shri Kaji for the simple reason 
that under Section 19 of the Contract 
Act. the plaintiff was entitled to insist 
mpon carrying out the contracis and to 
claim loss or damages in terms of that 
section, If, per chance, the award of 
damages which the plaintiff is found ens 
titled to recover from the defendant, puts 
i in the same position In which it would 
have been, had there been a contract on 
rate basis, that is the consequence of de- 
fendant’s own legal fraud and therefore, 
the defendant has to thank itself for the 
same. 

77. At the fag-end of the argus 
menis of this appeal, Shri Kaji contended 
that the appellant is not entitled to get any 
damages in view of the fact that it has 
certified the final bills in full payment of 
all its claims and even subsequent to the 
payment of the final bills, it has further 
certified at the time of the refund of sex 
curity deposit that it had no claim on 

any count towards the contract work. He 
specifically drew our attention to Exhs. 
138 and 139, which are the two letters 
written by Deputy Engineer Housing 
Sub-Division, Ahmedabad to Executive 
Engineer, as regards the refund of secu- 
rity deposits to the plaintiff. Ex. 138 is 
dated 3-11-1958 while Ex, 139 is dated 
31-12-1958. Both these letters contain 
certificates issued by the plaintiff in the 
following terms: 

“We, M/s, R. C. Thakkar certify that 
we have no claim on any count towards 
is work and contract”. i 
The contention of Shri Kaji was that in 
view of these certificates, it should be 
held that the plaintiff has waived its 
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claim to damages. We however find thaf 
mo plea of waiver was taken by the res- 
pondent-Board in its written statement 
and during the course of the trial no 
issue was framed on the question whe: 
ther the plaintiff has waived its right to 
claim damages, resulting from the mis- 
representation. As a result of this, Shri 
Kaji submitted an application to thi 
Court to allow the respondent-Board to 
carry out suitable amendments in its 
written statement. The material portion 
of the amendmenf, which he wanted to 
carry out, is extracted as under: 


“The defendant therefore submits 


thet with full knowledge of material 
facts regarding the plaintiff's alleged 
claim for damages on the ground of 


alleged fraudulent misrepresentation. the 
pened gave up or waived or relinquished 
the said alleged claim by signing the said 
final bills and the said no-claim certi= 
ficates. The defendant. therefore, sub- 
mits that in view of the categorical wai~ 
ver by the plaintiff of its alleged claim 
the present suit is not maintainable by 
the plaintiff and is liable to be dismissed 
with costs”, 

We find that this application for amend- 
ment is not bona fide. So as the 
final bills are concerned, the plaintiff's 
partner Purshottamdas has explained in 
his deposition appearing at Ex. 128 under 
what circumstances he signed the receipt 
under the final bills: What he states 
ïs as under: 


“I signed the receipt of full payment 
below the final bill because at that time 
Rs. 50,000/- were payable to me according 
to the bills and the Executive Engineer 
Mr. Bhatia told me that I will not gef 
these payments unless, I signed the full 
payment receipt. He also assured me 
that it could not affect me, if I have any 
claim in excess of this bill As 
egainst this specific allegation made 
by the witness to explain under what 
circumstances he signed the certificates 
appearing under the final payments, we 
find that not a single question is put to 

in cross-examination +o enge the 
statement made by him. Moreover, re- 
ference to the deposition of defendant’s 
witness Ladharam Dayaldas Ex, 247. who 
was working as Divisional Accountant af 
the relevant time, shows that the Execu- 
tive Engineer Mr. Bhatia to whom wit- 
mess Purshottamdas has made a reference, 
was present in Court at the relevant time, 
Yet the defendant has not preferred to 
examine Mr. Bhatia to contradict the 


. above referred allegations of witness 


Purshottamdas, Jt is, therefore, found 
that effort of the defendant at this stage 
to advance a plea of waiver on the 
ground that the final bills have been sign- 
ed by the plaintiff in full satisfaction of 
its claim, totally lacks in bona fides. So 
far as the certificates found at the foot of 
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Exs. 138 and 139 are concerned. not a 
single question is put to the plaintiffs 
partner Purshottamdas during the course 
of his deposition to show pre these certi- 
ficates have been signed by him after 
understanding the full implications there- 
of and in token of the waiving of his 
furthen claims arising out of the suit con 
tracts, 


78. Privy Council has explained In 
Dawsons Bank Lid, v. Nippon Menkwa 
Kabushihi Kaish, AIR 1935 PC 79 the 
meaning of the term “waiver” as distin- 
guished from estoppel. Their Lordships 
have held that waiver is contractual, and 
may constitute a cause of action, In 
their Lordships’ opinion, waiver is an 
agreement to release or not to assert @ 
right. Therefore. whenever a waiver is 
pleaded, it should be shown by the party: 
pleading the same that there was an 
agreement between them that the person 
waiving a particular right should nofi 
press that right in future in consideras 
tion of some compromise from some othen 
person. The view taken by the Privy. 
Council in the above referred case is 
endorsed by the Supreme Court in 
Mademsetty 
Rao, AIR 1965 SC 1405. I£ we refer to 
the amendment application submitted on 
behalf of the respondent, we find that 
fhere Is nothing therein which alleges 
such en agreement, Therefore, we don’t 
feel inclined to allow the respondent 
Board to amend its written statement af 
this stage. This application fs. therefore, 
rejected by us, 


79. This brings us f point No. 5 
which relates to the alternative claim 
made by the plaintiff for Rs. 84.800/~ 
We have already dealt with some impore 
fant aspects of this claim while discussing 
the merits of point No, 1, We have shown 
how from the schedule bi rates attached 
to the tender contracts as well as from 
the art. No. 6 of the printed agreement, 
between the parties, it is clear that whata 
ever alterations are made in the plan, 
they should be evaluated on the basis of 
the schedule of rates. Under the cir- 
cumstances the deduction of Rs, 84.800/< 
made by the respondent-Board 1 evaluating 
the work curtailments on the basis of the 
scheduled rates, is found to be proper. 
This point is, therefore, decided against 
the appellant, 


80. Last point, which remains to be 
considered is about the appellants claim 
regarding office construction. Under the 
ferms of the contract, the appellant was 
bound to construct these offices. The 
contract further stipulated that it should 
be paid for this construction at the fixed 
rate of Rs. 3/- per sq. ft. of plinth area. 
Tt is not in dispute that the plaintiff has 

paid on this basis. The plaintiff 
pow wants to, claim on the basis of the 
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scheduled rates but it is no? so entitled 
in view of the specific terms of the con- 
tract. We, therefore, find that the learn- 
ed trial Judge was right in dismissing 
the plaintifi’s claim, 


Si. The result, therefore, is thai 
the plaintiff is found entitled to obtain 
a decree for damages resulting from the 
fraudulent misrepresentation, which is 
proved. As stated above, this decree 
would be for the amount of Rupees 
2,02.960.00. This appeal, is therefore, 
allowed to that extent and the decree of 
the trial Court is accordingly set aside, 
There shall be a decree against the rese 
pondent-Board and in favour of the plain: 
tiff for Rs. 2.02.960.00 together with pros 
portionate costs throughout and interes? 
at the rate of 6% on this amount from 
the date of the suit till the date of the 
payment, Decree accordingly, 

Appeal allowed partly. 
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__ Sajjanraj] Swarupchand. Appellant v, 
Mehta Commercial Co.. Respondent, 
Second Appeal No, 722 of 1966. D= 
28-4-1972, 
Index Note: (A) Civil P. C. (1908), 
OG, 30, R. 1 — Suit in the name of dis- 
solved firm — Where it transpires from 
the pleadings that the cause of action 
arose after the date of the dissolution of 
the firm, a suit against the firm in the 
firm’s name would not be maintainable. 


(Para 7) 
__ Index Note: (B) Civil P, C. (1968), 
O. 6, R. 17 — Amendment of plaint in 
second appeal — Where the question 
about the maintainability of the a 
against the dissolved firm in the 
name was raised for the first time in the 
second appeal, the plaintiff, in the in- 
terest of justice must be given an oppor- 
tunity to amend the plaint and implead 
the partners of the dissolved firm as de-s 
fendants, AIR 1968 SC 1267, Followed. 
(Para 8) 
Brief Note:—= (B) Where no specific 
issue was framed by the Court and no 
specific evidence has been led .on behalf 
of the parties to show that the whole 
cause of action accrued to the plaintiff 
after the dissolution of the firm. the suit 
should not be dismissed merely on a 
technical ground that the plaintiff has 
filed the suit against a dissolved firm on 
a cause of action which accrued after the 
date of the dissolution of the firm, f 
(Para 8} 
Index Note:— (C) Evidence Act 
(1872), S. 114, Tus, (g) — Non-production 
of books of account by defendant — Ad- 


EP/KP/G157/72/LGC 


58 Guj. [Prs. 1-2] Saijanraj Swarupchand v. Mehta Commr, Co, (Dave JJ 


verse inference when can be drawn, 
Brief Note:—~ (C) Unless it is esta- 
blished thatin spite of the defendant being 
in custody of the books of account had 
deliberately omitted to produce the same 
for some ulterior motive, no adverse in- 
ference can be drawn against the defend- 
an (Para 9) 
In the absence of any evidence show- 
ing that the defendant was in fact in 
possession of the books of account at the 
relevant time and thet he was suppres- 
sing the same with the intention that the 
paintiff’s case may not find corroboration 
from the corresponding entries in his 
books of account, no adverse inference 
could be drawn against the defendant. 
(Para 9) 
Index Note- (D) Evidence Act 
(1872), S. 34 — Entries in books of ac- 
count — Proof of — Evidentiary value. 
Brief Note-— (D) Mere entries in 
one’s own books of account would not 
be conclusive and binding on the other 
, side even where such books of account 
are kept in the regular course of busi- 
ness. Under Section 34 such entries in 
the books of account kept in the regular 
course of: business would be relevant and 
could be used as corroborative piece -of 
evidence, But they themselves cannot 
be a basis for a foundation of a decree. 
(Para 10) 
No decree can be passed merely on 
the basis of entries found in the books of 
account which may have been maintained 
in ordinary course of business unless the 
correctness of the books of account are 
admitted by the other side. (Para 10) 


In order to fasten liability on the 
defendant with regard to the transacs 
tions, mere word of the plaintiff supporta 
ed by the entries in his own books. of 
account would not be sufficient when the 
defendant: has not admitted the correct- 
mess of the said entries. It is the duty 
of the plaintiff to produce evidence in 
support thereof. (1968) 9 Guj LR 1078, 
Dissented from. (Case law discussed). 

(Para 10) 

Where the defendant from the begin- 
ming has denied the correctness of the 
entries in the books of account of the 
plaintiff and according to him, he was 
mot in a position to specifically deny seve- 
ral items from these books of account 
as his own books of account were taken 
away by his partner who was the son of 
a partner of the plaintiff-firm, he cannot 
be deemed to have admitted the correct- 
mess of the entries, It was incumbent on 
the plaintiff to prove its case by leading 
- other cogent evidence. (Para. 10) 
Index Note:— (E) Civil P, C. (1908), 
- Ss. 100-101 — Second appeal — Finding 
of fact — Interference, 

Brief Note:— (E) It is true that nor- 
mally. the finding of fact recorded by 
the first appellate Court which is the 
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final Court of fact should be accepted by 
the High Court while h hearing a second 
appeal. But if it is found that both the 
Courts below had appreciated the evi- 
dence on a wrong angle or under the 
mistaken belief of law that the entries 
made in the books of account regularly 
kept would be sufficient to pass a decree 
in favour of the plaintiff. it would be 
open to the High Court to set aside the 
said finding which was contrary to law. 
(Para 10) 

Cases Referred: Chronological Paras 
AIR 1972 Guj 208 = 13 Gui LR 

179, Shubhkaran Rameshwarlal 
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(1972) First Appeal No. 870 of 
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AIR 1971 Ker 290 = 1971 Ker LJ 
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National Building Material Supply 3 
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Mohd, Haji Latif y 
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v. Mehthram Basarm fL0 
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ingh 
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Imam Hider Bux 
AIR 1952 Assam 92 = ILR (1951) 
3 Assam 329, Chandi Ram Deka 
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v. Jamini Kanta Deka 0 
ATR 1925 Bom 331 = 27 Bom LR . 

541. Gordhandas Kalyanji v. 

Goutamchand Rupchand 7 


K. S. Nanavaty, for Appellant; N, R 
Oza, for Respondent, 


JUDGMENT:— This is an appeal 
against the judgment and decree of the 
learned District Judge. Bulsar at Navsari 
confirming the judgment and decree of 
the learned Civil Judge, Junior Division, 
Umbergaon in civil suit No, 47 of 1962 
with certain modifications as per the par- 
ticulars mentioned in the judgment. 

2. The facts giving rise to this 
appeal in a nut-shell are as under:— 


The present respondent Mehta Com- - 
mercia] Company. a firm registered under 
the Indian Partnership Act having its 
principal office of business at Umbergaon, 
had six partners in all. One of them was 
one Madanchand Kishanchand. The pre- 
sent appellant who was the defendant in 
the trial Court is also a partnership firm 
which started its business at Bhilad from 
Samvat year 2012, having two partners 
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Sajjianraj and Swarupchand. This 
Swarunchand is the son of the plaintiff's 
partner Madanchand. It has come out in 
evidence that the mother of Sajjanraj 
and the mother of d are sis- 
ters. Thus, the partners of the plaintiff- 
and those of the defendant~firm, 
were inter-related. According to the 
plaintiff, both the plaintiff and defendant- 
firms had mutual dealings’ The plaintiff 
firm had sold to the defendant firm from 
time to time various quantities of grass 
and both these firms had paid and receiv- 
ed various items from each other. It was 
alleged. by the plaintiff that for all these 
~ transactions, an account was opened in 
the books of account in the plaintiff-firm 
in the name of defendant in Se year 
2012 and all the amounts paid on behalf 
of defendant firm were debited in their 
account and the amount received from 
the defendant firm were credited from 
time to time. The accounts between them 
were often settled. These dealings went 
upto Sambat year 2016. According to the 
plaintiff, at the end of Samvat year 2016, 
on Aso Vad Amas. an amount of Rupees 
9146-70 paise remained due from the de- 
fendant firm as principal including the 
interest. As the defendant failed to pay 
the said amount, the plaintiff served him 
with a notice and in spite of the demand, 
when the defendant failed ta pay the said 
amount, the suit was filed to recover 
Rs, 10,000/- consisting of Rs. 9,146-70 
paise as principal and Rs. 853-30 paise 
as interest. According to the plaintiff, as 
there was mutual, open and current ac- 
count between the parties. the suit was 
in time 
3. On behalf of vie defendanf, 
Sajjanraj Mukundchand who was served 
with the summons as a partner of the 
defendant firm contested the suit and 
filed his written statement at Ex 25. He 
contended that the firm of the defendant 
was dissolved on Fagan Vad Amas of 
Samvat year 2016 and the second partner 
Swarupchand who is the son of the 
plaintiff's partner Madancthand had taken 
away all the books of account of the firm 
and hence. he was not in a position to 
challenge any specific items out of the 
items detailed in the plaintiffs books of 
account. While. therefore not admitting 
any of the items either on the credit or 
debit side. the defendant put the plaintiff 
to the strict proof of its case. Saiianraj 
denied that the plaintiff had purchased 
any grass from the defendant firm. Ac- 
cording to him. the plaintiff firm had 
contracts with Aarey Colony Bombay for 
the supply of grass. As the grass could 
not = sent from Umbergaon, the plain- 
tiff firm had contracted with the defend~ 
ant firm under which the defendant firm 
had to send grass to Aarey Colony, Bom- 
bay. According to the defendant. the 
Bombay Grass Selling company were the 
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agents of the plaintiff firm at Bombay 
and they received the cheque from Aarey 
colony which was credited in the plain- 
tiffs account, According to the defendant, 
the accounts between them were never 
settled in his presence and were not bind- 
ing on him. He alleged that the second 
partner Swarupchand may have been 
present and in collusion with the plaintiff, 
settlement may have been made but the 
said settlement cannot be binding on him, 
He also alleged that the account books of 
the plaintiff firm are not reliable and 
they are not properly maintained. He 
then specifically mentioned that he was 
not given credit for several items as per 
particulars mentioned in the written 
statement. From the pleadings of the 
parties, the learned trial Judge framed 
issues at Ex, 28. From the evidence that 
was before him. the learned trial Judge 
held that the plaintiff had proved that 
Rs. 9146-70 paise towards the principal 
and- Rs. 853-30 paise towards interest had 
remained due from the defendant. He, 
therefore, passed a decree against the 
defendant for the said amaunt. Against 
the said judgment and decree of the 
learned trial Judge, an appeal was pre- 
ferred in the district Court of Bulsar af 
Navsari. The learned District Judge while 
confirming the judgment and decree of 
the trial Court, modified it and held that 
Rs. 8344-70 paise towards principal and 
Rs. 665-30 paise towards interest, in all 
Rs. 9,000/- were due by the defendant 
to the plaintiff. He, therefore. passed a 
decree accordingly. Against the said 
decree of the learned District Judge, 
Bulsar at Navsari., the original defendant 
has preferred the present appeal to this 
Court, 

4, Mr. K. S. Nanavaty, learned 
Advocate for the appellant-defendant 
raised the following contentions before 
me:— 

1. The suit against the defendant firm 
was not maintainable inasmuch as it was 
dissolved prior to the institution of the 


it; 

2. The plaintiff should have filed the 
suit against the erstwhile partners of 
be dissolved firm and not against the 

m; 

3. That no decree could be passed 
against the defendant from mere entries 
in the books of account maintained by 
the plaintiff; 

4. That the plaintiff had failed to 
prove various items from his books of 
account and therefore, the decree passed 
by the learned Judge cannot be sustained, 

5. Mr. N. R. Oza, learned Advo- 
cate for the plaintiff-respondent on the 
other hand urged that the defendant in 
his written statement filed before the 
trial Court had not specifically pleaded 
that the suit was not maintainable. He 
urged that such a technical plea should 
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mot be permitted to be taken in a second 
appeal. He urged that after all, it was 
atechnical defence and nothing turned on 
fhe merits of the case He urged 
even assuming for the sake of argument 
that the defendant firm was dissolved on 
the date of the institution of the suit, 
summons against the defendant ‘was 
served on Sajjanraj who admittedly was 
a partner of the defendant firm and 
therefore, whatever decree is passed 
would be binding on Sajjanraj. On 
merits. he urged that even though the 
defendant was given inspection of the 
books of account of the plaintiff. he did 
not specifically challenge several items 
from the books of account and vaguely 
asserted that the books of account were 
mot properly maintained by the plaintiff. 
He urged that if the defendant wanted 
to urge that the books of account were 
not properly maintained by the plaintiff, 
he should have specifically shown as to 
which items were wrong and were not 
supported by the evidence on record, He 
urged that even though the defendant had 
maintained books of account. minnel 
ty the said books were suppressed be- 
cause if they were produced, the plaintiff 
would have been able to show from the 
corresponding entries in the books of ac« 
fount of the defendant that his case was 
correct. Under the circumstances. he sub= 
mitted: that when both the courts have 
recorded a finding that the defendant 
owed Rs. 9000/- and odd to the plaintiff. 
this finding should not be disturbed fn 
the second appeal. 

: 6. It may be noted af the oufsef 
fhat the defendant had not taken a plea 
fn his written statement that the suit 
was not maintainable as the firm was 
dissolved on the date of the suit and that 
the cause of action of the suit had arisen 
after the dissolution of the firm. In this 
connection. it will be worthwhile to refer 
fo Order 30. Rule 1. C. P. C. It savs:— 


“Any two or more persons claiming 
or being liable as partmers and carrving 
on business in India mav sue or be sued 
fn the name of the firm if any of which 
such persons were partners at the time 
of the accruing of the cause of action 
and any party to a suit mav in such case 
apply to the court for a statement of the 
mames and addresses of the persons who 
were, at the time of the accruing of the 
cause of action. Partners in such firm. to 
be furnished and verified in such manner 
as the court may direct.” 
Therefore Rule 1, Order 30 clearly envisas 
ges that a suit could be instituted by or 
against a firm doing business in India. 
The only qualification is that the firm must 
consist of two or more Dersons as partners 
at the time of the accruing of the cause 
of action. There is nothing in the rule T 
to show that a suit could not lie against 
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a dissolved firm in the firm’s name if the 
cause of action had accrued prior to the 
institution of the suit. In the instant case. 
no doubt. the defendant in his written 
statement has stated that the firm was 
dissolved on Fagan Vad Amas of samvat 
year 2016 which is equivalent to 27th 
March 1960. The plaintiff in the plain 
has stated that the cause of action had 
arisen on 18th November 1961. Relving 
on the averment made in the plaint thaf 
the cause of action had arisen on 18th 
November 1961. it was urged by Mr. 
Nanavaty that as the cause of action had 
accrued after the partnershin firm was 
dissolved on 27th March 1960. the suif 
against the firm in firm’s name was nof 
maintainable and the plaintiff should have 
brought a suit against the partners of the 
dissolved firm. He submitted that nof 
only the defendant at the earliest possible 
opportunity in his written statement had 
come out that the firm was dissolved on 
27th March 1960 but even Sajianrai In 
his deposition Ex. 81 has also stated about 
the dissolution of the firm on that dav. 

jianrai was not challenged on this 
point by the plaintiff. It was not the sav 
of the plaintiff that the firm was not dis- 
solved on the date alleged by Saiianrai. 
Mr. Nanavaty. therefore. urged that in 
the absence of any denial on behalf of 
the plaintiff the defendant should be be- 
lieved that the firm was dissolved on the 
day the suit was instituted against it. He. 
therefore. urged that if the firm was dis« 
solved prior to the institution of the suit. 
and if the cause of action as stated in the 
plaint arose after the dissolution of the 
firm. apparently the suit was not main= 
tainable. 


Te Mr. Oza referred to the case 
of Bhagatsingh v. Jaswant Singh. ATR 1966 
SC 1861. wherein it was observed that: 


“Where a claim has been never made 
in the defence presented. no amount of 
evidence can be looked into upon a plea 
which was never put forward.” 

Relving on these observations. Mr. Oza 
urged that when the defendant had not 
specifically put a claim in the written 
statement that the suit was not maintain- 
able it was not open to him now to con= 
tend in a second appeal that the suit was 
not maintainable and he should not be 
permitted to take such a plea as it invol- 
ved a question of fact. It is true that the 
defendant in his written statement has 
not taken a specific plea that the suit was 
not maintainable because the firm was 
dissolved prior to the institution of the 
suit and that the cause of action had ac« 
crued to the plaintiff after its dissolution. 
But the defendant has stated that the 
firm was dissolved on a particular dav 
that is 27th March 1960. It is also clear 
from the averment made in the plaint 
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that the cause of action arose on 30th 
November 1961 that is after the alleged 
date of dissolution of the firm. Apparen- 
tly, therefore. in view of the words used 
fn rule 1. order 30. C. P. C.. the suit 
against the defendant in the firm’s name 
would not be maintainable. Mr. Oza, 
however, urged that this Point was 
merely of academic interest. Once the 
notice of the suit was served on one of 
the partners of the firm. it was immate- 
rial whether at the time of the institution 
of the suit, the firm was dissolved. He 
urged that whatever decree is obtained 
would be binding on all the partners. In 
support of his sav. he referred to the 
ease of Gordhandas Kalvanii Bhat v. 
Gautamchand Rupchand 27. Bom. LR 
541 = (AIR 1925 Bom 331) wherein it 
was observed that:— 


‘Where a suit is, under Order XXX, 
rule 1. of the Civil Procedure Code. pro~ 
perly filed against a partnership firm in 
the firm’s name. service on anv one or 
more of the partners or on the managers 
shall be deemed good service upon the 
firm. There is no difference as to the 
mode of effecting the service whether 
the firm is going on or has been dissolved 
at the date of the institution of the suit- 
If the service is effected as provided bv 
rule 3, the suit can be proceeded with 
against the firm and the plaintiff is ens 
titled to obtain a decree against the firm. 
In the case of partnerships. which are 
going concerns at the date of the insti- 
tution of the suit. the decree which is 
obtained against the firm is binding on 
all the partners in the firm whether they 
have been served individuallv or not. 
In the case of a firm which has been 
dissolved to the knowledge of the plain- 
tiff before the institution of the suit. the 
plaintiff must serve each and everv parta 
ner whom he seeks to make personally 
liable for the decree. The right to execute 
the decree as against the firm is in no 
way affected bv the proviso.” 


Mr. Oza. therefore. urged that even as= 
suming for the sake of argument that the 
firm was dissolved at the date of the ins- 
titution of the suit. the decree could nof 
bind the other partners who were nof 
served with the notice and who were no 
fmpleaded as partners. the decree obtain« 
ed against the firm would not be invalid. 
In mv opinion. the ruling referred to by 
the learned Advocate for the respondant- 
plaintiff has not considered the question 
whether a suit against a dissolved firm 
could lie on a cause of action which had 
accrued after the dissolution of the firm. 
In mv opinion. therefore. this ruling can- 
not help us in order to-find out whether 
such a suit was tenable or not. In the 
instant case. from the pleadings. apparen- 
tly. it transpires that the cause of action 
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arose on 13th November 1961 that is after 


the date of the dissolution of the firm. 
prima facie. therefore. such a suit against 
the firm in the firm’s name would not bet 
tenable, 

& Mr. Oza nexf referred fo the 
tase of K. P. Muhammed v. Parakkat 
Nayer Veetil Thevazhi Tarwad. AIR 
1971. Ker. 390 wherein it was observed 
by the full bench of the Kerela High 
Court as under:— 

“A plea thaf Section 77 T. P. Act 

operates as a bar to accounting under 
Section 76 (h) of that Act cannot be 
allowed to be raised for the first time 
fn second appeal.” 
Mr. Oza. relving on these observations 
urged that even if the suit was not mains 
tainable. such a plea should not be per+ 
mitted to be taken in a second appeal by 
the defendant. He urged that the defen= 
dant should have taken a specific plea in 
the trial court that the suit was not mains 
tainable. In such a case. it would have 
been open to the plaintiff to amend 
the plaint impleading the partners of the 
dissolved firm as defendants. He urged 
that such a technical defect should no 
be allowed to come in the way of the 
interest of justice and the suit should 
not be thrown off merely on such a 
technical ground. Mr. Oza also urged 
that in case this court was of the view 
that the suit against the defendant was 
not tenable on the cause of action which 
accrued after the dissolution of the firm. 
the plaintiff should be given an opport- 
unity to amend the plaint so that the 
plaintiff may not be prejudiced on ac- 
count of this technical defect. He urged 
that such amendment should be permit- 
ted even in a second appeal. In support 
of his sav. he referred to the case of Jail 
Jai Ram Manohar Lal v. National Build- 
ing Material Supply Gurgaon. AIR 1969 SC 
1267. wherein it was held that:-— 

“Application for amendment of the 
plaint could not be granted because there 
was no averment therein that the mis- 
description was on account of a bona 
fide mistake. and on that account the 
suit must fail. cannot be accepted. In our 
view. there is no rule that unless in an 
application for amendment of the plaint 
it is expressly averred that the error. 
omission or misdescription is due to a 
bona fide mistake. the court has no 
power to grant leave to amend the plaint. 
The power to grant amendment of the 
pleadings is intended to serve the ends 
of justice and is not governed by anv 
narrow or technical limitations.” 

With respect. I am in entire 
agreement with the observations made 


therein. In the instant case. the 
question about the maintainability 
of the suit was fer the first 
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time raised in this court by the learned 
Advocate for the defendant. It is interest- 
ing to note that not only this point was 
not taken in the trial court but it was 
not argued even before the first appellate 
court. Under the circumstances. in the 
interest of iustice. the plaintiff must 
be given an opportunity to amend 
the plaint and implead the partners of 
the dissolved firm as defendants. firstly 
because as no issue was framed by the 
court. no specific evidence has been led 
on behalf of the parties to show that the 
firm in fact was dissolved on 27th March 
1960 as alleged bv the defendant in his 
written statement and in his evidence 
before the court. Similarly. there is no 
clear cut evidence that the whole cause 
of action accrued to the plaintiff on 13th 
November 1961 after the dissolution of 
the firm The plaintiff has averred in 
the plaint that there was mutual, current 
and open account between the parties 
and therefore the suit was in time. No 
doubt. the plaintiff had averred that 
there was settlement of account and the 
defendant would be Hable to the tune of 
Rs. 10000/- including interest at the end 
of samvat vear 2015. But from this aver- 
ment. it cannot necessarily be inferred 
that the whole cause of action accrued 
on 13th November 196]. In any case 
when there were hundreds of dealings 
between the parties and if most of these 
dealings had taken place prior to the 
alleged date of dissolution of the parte 
nership, it cannot be said that the suif 
with regard to these items would not be 
maintainable even against the firm in its 
firm’s name. In the absence of anv speci- 
fic evidence on this point. it is difficult 
for me sitting in second appeal to find out 
as to which items were prior to the dissolu- 
tion of the firm and which items were 
after the dissolution of the firm. Under 
the circumstances. it would not be open 
to me to dismiss the suit merely on a 
technical ground that the plaintiff had 
filed the suit against a dissolved firm 
on a cause of action which was stated to 
have accrued on 13th November 1961 
that is after the date of the dissolution 
of the firm. I would have permitted the 
plaintiff to amend the plaint in this court 
if for reasons which I am stating below. 
I would not have remanded the suit to 
the trial court for preceeding further on 
merits. 


9. .The pertinent question which 
arises before me is whether the Plaintiff 
has proved his case against the defendant 
on merits. According to the plaintiff. 
there were several dealings between the 
parties and accounts were maintained in 
which amounts received from the defen- 
dant were credited and the goods sold 
to the defendant were debited. According 
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to the plaintiff. after taking accounts. 
the defendant was liable to the tune of 
Rs. 9400/- and odd and with interest if 
came to Rs. 10000/-. The defendant in 
his written statement did not denv that 
there were dealings between them. The 
say of the defendant however. is that as 
his books of account were taken away 
by his partner Swarunchand who is the 
son of one Madanchand who was a Part- 
ner in the plaintiff-firm. he was not in 
a Position to specifically state as to 
which items were correct and which 
items were not true. He. therefore. has 
stated that the plaintiff should be put 
to the strict proof of his case. It seems 
that the defendant had taken several 
adiournments from the court for filing 
written statement in order to have insa 
pection of the books of account of the 
plaintif. Thereafter. the defendant filed 
his written statement. But in the written 
statement. the defendant came out with 
a case that he was not given inspection 
of all the books of account bv the plain- 
tiff. In his written statement. the defen- 
dant clearly has stated that his books of 
account were lying with Swarupchand. 
The defendant in his évidence before the 
court had come out with a case that his 
books of account were taken away bv 
Swarupchand. The plaintiff in his evie ` 
dence did not state anvthing about the 
books of account of the defendant firm 
being taken awav by Swarunchand. No 
doubt. the defendant has not examined 
Swarupchand in order to show that his 
books of account were Iving with hi 

But one may not expect the defendant 
to examine Swarunchand for the simple 
reason that Swarunchand is the son of 
Madanchand who is a partner in the plain- 
tiff-tirm. It is iust possible that Swarun- 
chand may not support the defendant’s 
case because of his relationship with the 
plaintiff-firm. But in the absence of anv 
evidence showing that the defendant was 
in fact In possession of the books of 
account at the relevant time and that he 
was suppressing the same with the inten- 
tion that the vlaintiff’s case mav not find 
corroboration from the corresponding 
entries in his. books of account. no ad- 
verse inference could be drawn against 
the defendant. Mr. Oza. learned Advocate 
for the respondent submitted that it was 
brought out from the evidence of Salian- 
rai that the suit for dissolution and ac- 
count was filed in the court wherein 
Khatavahi for the samvat vear 2014 was 
produced in Court. This shows that the 
defendant either was in possession of the 
books of account or the defendant had 
knowledge that books of account were 
produced in Court bv Swarunchand and 
were in the custody of the court. He. 
therefore, urged that nothing prevented 
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the defendant from getting the said books 


of account produced from the court. It 
is true that from the evidence of the 
defendant it has come out that Khatavahi 
for the samvat year 2014 was produced 
in the court and the said Khatavahi was 
Iving in the High Court at the relevant 
time. But the evidence does not show 
that books of account for the previous 
years 2012. 2013 or for samivat vear 2015 
were in possession of the defendant. The 
plaintiff has not denied the defendant’s 
say that the books of account were taken 
away by Swarupchand. Under the circu- 
mstances, unless it was established that 
in spite of the defendant being in custody 
of the books of account had deliberately 
omitted to produce the same for some 
ulterior motive. no adverse inference can 
be drawn against the defendant. Thus. 
the principle laid down in the case of 
Gopal Krishnaii Ketkar v. Mohd. Hail 
Latif. ATR 1968 SC 1413 relied upon by 
the learned Advocate for the respondenta 
Plaintiff cannot help him. 


10. Both the courts below have 
recorded a finding that books of account 
were maintained by the plaintiff in the 
regular course of business and that they 
were correct. Thus relving on the entries 
in these books of account as corroborative 
piece of evidence to the deposition of the 
plaintiff. both the courts below accepted 
the plaintiffs version and passed a de- 
cree in its favour. With respect to the 
learned Judge. their whole approach 
while appreciating the evidence is not 
correct. The courts below seem to have 
been prejudiced against the defendant be- 
cause he had failed to produce his books 
of account. According to the learned 
Judges. the defendant had deliberately 
suppressed his books of account. Accord« 
ing to them. even though the defendant 
had taken inspection of the books of 
account of the plaintiff. he had nof 
at the proper stage denied the gen- 
uineness of the several entries on 
which reliance was placed by the plains 
tiff and therefore. they came to the con- 
clusion that when the plaintiffs books 
of account were properly kept and entries 
made therein were correct. the plaintiff 
was sufficiently corroborated by the en- 
tries in the books of account and there- 
fore. the plaintiff's case was duly proved. 
With respect to the learned Judges. the 
finding recorded by them is not correct. 
It may be remembered that mere entries 
in one’s own books of account would not 
be conclusive and binding on the other 
side. Under Section 34 of the Evidence 
Act. such entries in the books of account 
kept in the regular course of business 
would be relevant and could be used as 
corroborative piece of evidence. But ‘they 
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themselves cannot be a basis for founda-| 
tion of decree. 


I am supported in mv view by the 
case of Chandradhar Goswami v. Gauhati 
Bank Ltd. AIR 1967 SC 1058 wherein it 
was observed that:-—~ 


“It is clear from a bare perusal of 
the section that no person can be charged 
with liability merely on the basis of en- 
tries in books of account. even where 
such books of account are kept in the 
regular course of business. There has 
to be further evidence to prove payment 
of the money which may appear in the 
books of account in order that a person 
may be charged with liability there- 
under, except where the person to be 
charged accepts the correctness of the 
books of account and does not challenge 
them. In the present case. however. the 
appellants did not accept the correctness 
of the books of account. We have already 
indicated that they went to the length 
of saving that the accounts were not 
correctly kept and were fraudulent, They 
also said that no money had been taken 
by them after March 1. 1947. This being 
their pleading. the trial court rightly 
framed the third issue relating to the 
total amount due from the appellants 
to the Bank. But unfortunately. it over- 
looked to go into that issue specifically 
and we have already indicated how it 
made a mistake in arriving at the amount 
due when considering the issue relating 
to relief. In any case as the appellants 
had not admitted the correctness of the 
accounts filed by the bank. particularly 
after March 1. 1947, the bank had to 
prove payment of Rs. 10.000/- on March 
19. 1947 if it wanted to charge the appel- 
lants with liability for that amount.” 
From the observations of the Supreme 
Court therefore it would be clear that 


no decree can be passed merely on the 


of entries found in the books of 
account which may have been maintained 
fn ordinary course of business unless the 
correctness of the books of account are 
admitted by the other side. In the ins- 
tant case. the defendant from the begin- 
ning has denied the correctness of the en- 
tries in the books of account of the plain- 
tiff, According to the defendant. he was 
not in a position to specifically deny 
several items from these books of account 
as his own books of account were taken 
awav by his partner Swarupchand who 
was the son of Madanchand who was a 
partner of the plaintiff-firm: I. therefore. 
do not agree with Mr. Oza that as the 
defendant has not specifically disputed 
several entries in the books of account. he 
is deemed to have admitted the correct- 
ness thereof. In support of his case. Mr. 
Oza referred to the case A.I.R. 1966 S.C 
1861. wherein it was observed that:— 
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“Under S. 6. it is necessary. that a 
person objecting to the validity of the 
appointment of an heir to the property 
on the ground of custom must plead and 
Prove that the land in suit is ancestral 
and that he comes within five degrees of 
the common ancestor. The mere fact 
that the defendants contended in the 
written statement that the plaintiff could 
not be adopted according to the custom 
does not tantamount to making the re» 
quisite pleas. 


Similarly the mere fact that the is- 
sues as framed did involve the considera- 
tion of the validity of the adoption and 
the ancestral nature of the land in suit 
will not clothe the vague allegation in the 
written statement with the definiteness 
of the requisite pleadings. 


Where a claim has been never mada 
in the defence presented. no amount of 
evidence can be looked into upon a plea 
which was never put forward.” 


There can be no auarrel with the 
principle enunciated therein and with 
respect. I am in entire agreement there- 
with. But the ratio of that case cannot 
apply to the facts of the instant case. In 
the instant case. when the plaintiff has 
specifically come out with a case that 
Rs, 10.000/- were due bv the defendant 
fo the plaintiff as per the statement of 
account made at the end of samvat vear 
2015 the onus lay on the plaintiff to 
prove his case. That onus cannot be dis- 
charged by mere production of his acs 
count books which were not admitted by 
the defendant. The plaintiff along with 
his plaint had appended copies of entries 
from his books of account. From a peru- 
sal of the mere entries appended bv the 
plaintiff. one cannot get anv idea abouf 
the nature of transactions entered into 
between the parties. Unless, therefore the 
full inspection was given to the defen» 
dant. he would not be in a position to 
dispute several items. The learned Judges 
below have assumed that the defendant 
had taken inspection of all the books of 
account and in spite of the inspection be« 
ing taken he had not specifically denied 
fhe items and therefore. he should be 
presumed to have admitted the correct- 
ness of the entries. With respect to the 
Jearned Judges. I am unable to agree 
with them that the defendant had taken 
inspection of all the books of account of 
the plaintiff. There is no evidence on 
record showing that the defendant was 
given inspection of all the books of ac- 
count, The learned Judges seem to have 
been under this impression because the 
defendant had taken several adiourn= 
ments in order to file his written state- 
ment. But merely because the defendant 
may have taken adiournments giving 
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reasons that he wanted to have an inss 
pection of the books of account. one cani 
not necessarily come to the conclusion 
that the inspection must have been given 
to the defendant or that he had taken 
Inspection of all the books of account, 
Assuming for the sake of argument thaf 
the defendant was given inspection of 
the books of account. the defendant has 
stated that in the absence of correspond= 
ing entries from his books of account. he 
was not in a position to challenge the 
correctness of the entries found in the 
ks of account of the plaintiff. In my 
opinion. the defendant is right in saving 
so. The defendant also had denied thal 
the books of account maintained by the 
plaintiff were genuine or that the entries 
were correct. Under the circumstances. 
Iit was incumbent on the plaintiff to 
prove ifs case by leading other cogent 
evidence. The plaintiff could have pro- 
duced the correspondence, vouchers. bills, 
etc. in support of its case. There were’. 
several mutual dealings between tha 
parties during the last four years. I am. 
therefore. not prepared to believe that 
except the books of account. the plaintiff 
had not maintained any veuchers. cors 
tespondence bills etc. showing the exist= 
ence of the transactions entered Into by 
the plaintiff firm with the defendant. 
One, therefore. fails to understand why 
the plaintiff did mot produce any such 
Papers in support of its case. The learned 
Advocate for the appellant invited mv 
attention to several entries in the books 
of account maintained bv the plaintifg. 
The plaintiff in his evidence in paras. 
372 and 374 has been cross-examined 
about the - genuineness of these entries. 
The entry for Rs. 135/- dated 28-8-1956 
is with regard to cash payment. Even: 
though this entry is found in the Jedger. 
there is no corresponding entry in the 
Roimel. Similarly. the entry for Rs. 
2000/- dated 9-2-1967 alleged to be cash 
payment to the defendant. is not found in 
the Roimel. Similarly. the entry for Rs. 
2000/-. dated 3-8-1957 which is alleged to 
be cash payment to the defenrlant is not 
ffound in the Roimel. It is found that the 
entry for Rs. 2000/- is debited against the 
khata of the defendant being adiustmen? 
entry for the excess credit given to the 
defendant in respect of the transaction 
with Sajianrai. It mav be noted that the 
firm Saiianrai Bhikhalal did not exist af 
the relevant time. No corresponding en= 
fries from the books of account of Sai- 
fanrai Bhikhalal were produced by the 
plaintiff to show that any excess amount 
was paid to Saijanrai Bhikhalal and thaf 
the said amount was adiusted In the 
Khata of the defendant with his consent. 
Even though Kasturchand in his evidence 


in general has stated that the books of 
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account of Saiianrai Bhikhalal were with 
him, these books were not produced in 
court, The defendant has denied this en- 
try. Thus. if the plaintiff wanted to rely 
on anv adjustment entry on account of 
excess credit given to the defendant in 
respect of the transaction with Saiianraii 
Bhikhalal. he has got to prove it bv pro~ 
duction of account of Saijjianrai Bhikhalal. 
Merely because entry is shown in 
the Khata of the defendant. it cannot be 
accepted as gospel truth. The plaintiff 
also had relied on the Havala entries for 
Rs. 2000/- dated 22-11-1957, Rs, 284~-12-0 
of the vear 2013 and Rs. 532-12-6 with 


` regard to the transaction with Vrajlal 


Devidas. The plaintiff had not examined 
Vrajlal Devidas in order to prove the 
Havala of Rs. 532-12-6. The plaintiff also 
did not lead anv evidence to show how 
the amount of Rs. 284-12-0 was posted 
as Havala for the samvat vear 2013 in 
ithe khata of the defendant. The evidence 
shows that various items of cash amounts 
which have been debited in the khata of 
the defendant as cash payment are nof 
found in the Roimel. The explanation 
given by the plaintiff is that cheques 
were received which were credited in his 
account in the bank. Thereafter. bearer 
cheques were drawn in his name and 
after withdrawing the said amounts the 
amounts were paid to the defendant and 
hence. no corresponding entries were 
made in the Roimel. In my opinion. the 
explanation given by the plaintiff is not 
convincing. Even if the plaintiff had 
withdrawn the said amounts by drawing 
cheques in his own name, when the said 
amount is ultimately given to the defen- 
dant in cash. corresponding entrv has 
got to be shown in the Roimel in order 
to prove the correctness thereof, Absence 
of cash entry in the Roimel would create 
a reasonable suspicion in one’s mind 
about the genuineness of the entries 
which are found in the khatavahi. It is 
not difficult to manipulate the khatavahi 
in any way one mav like. Unless 
khatavahi was supported by dav to dav 
entries in the Roimel one cannot place 
implicit reliance on the entries in the 
khatavahi only. in order to pass a decree 
on such entries. ` 


In the case of Chandi Ram Deka v. 
Jamini Kanta Deka, AIR 1952 Assam 


92, it was observed that:  - 


“In order to be relevant under Sec« 
tion 34. the books of account must be 
kept regularly in the course of business. 
They must be in conformity with some 
known system of accounting. Where the 
books produced are merely the ledgers 
not supported by any dav books or roz= 
namcha. containing no entries of transac- 
tions as thev take place and there is no 
daily opening or closing balance in 


the ` 
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ledger accounts but what was shown 
from those books was that there was 
plaintiff's account and in that account 
entries were made and those entries 
could all have been made on any one day 
these books do not fulfil the reauirements 
of Section 34 and be regarded as relevant 
under that section.” 


Mr. Oza, learned Advocate for the plain- 
tiff referred to the decision of this High 
Court in the case of Alumal Tahelram 
y. Mehthram Basarmal, (1968) 9 Guj LR 
1078. wherein it was observed by mv 
learned brother N. G. Shelat. J. that:-— 


_., Under Section 34 of the Evidence 
Act. the entries from the books of 
account regularly kent in the course 
of the business. before they can be 
acted upon for holding a person liable 
thereunder. must get some corroborative 
evidence from other sources. It may be 
either oral evidence of the plaintiff or 
of the person who wrote accounts. It 
may. again also be. from other documents 
such as vouchers. receipts. etc. in res 
pect of the transactions that took place 
between the parties. But more deter“ 
mining factor should be the circums- 
tances surrounding the accounts main- 
tained by the plaintiff if thev satisfy the 
court about the correctness of those entries 
and statements made in such books of 
account. and they can well serve as a 
corroborative piece of evidence reauired 
under Sec. 34 of the Act as it may bap- 
pen that evidence by wav of vouchers. 
receipts etc. may not be there and the 
oral evidence may not be available of the 
Person who actually entered into that 
transaction.” 


Relying on these observations. Mr. Oza 
urged that in the instant case. the plain- 
tiff was examined on oath. The plaintiff 
had deposed about several transactions 
and explained each and every entrv in 
his books of account. From his evidence. 
it transpires that the books of account 
were regularly maintained by him. Both 
the courts have recorded a finding that 
the account books were properly and 
correctly maintained. Under the circums- 
tances. when the defendant did not pro- 
duce his own books of account. the plain= 
tiff could be said to be sufficiently cor- 
roborated by the entries made in the 
account books and there was no reason 
why the plaintiffs evidence should not 


be believed with regard to the correct- 


ness of the entries found in the books. 
of accounts. The circumstances of this’ 
case went to support the plaintiff’s say. 
Several entries pertaining to the transac- 
tions with Aarev colony Bombay for the 
supply of grass were dulv proved bv the 
employee of Aarey colony by producing 
relevant antriac fram tha hanbe af 
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account maintained by Aarev colony. 
This shows that the entries made 
in the books of account by the plaintiff 
were correct. Thus. it was urged bv Mr. 
Oza that even from the circumstances of 
this case one can draw a legitimate infe- 
rence that the plaintiff's books of account 
were correct and therefore there was noth- 
ing wrong if the court relving on the oral 
evidence of the plaintiff corroborated bv 
the entries made in the account books 
passed a decree in his favour. It is true 
that in certain circumstances. one may 
rely on the deposition of the plaintiff 
corroborated by his books of account but 
when the correctness of the entries in 
the books of account are denied by the 
other side. mere word of the plaintiff 
supported bv the entries in his books of 
account would not be sufficient to pass 
a decree in his favour. This is exactlv 
what has been held by the Supreme 
Court in the case of Chandradhar Gos- 
wami, AIR 1967 SC 1058 (Supra). It has 
been tlearly laid down bv the Supreme 
Court that : 


“No person can be charged with 
liability merely on the basis of entries 
in books of account. even where such 
books of account are kept in the regular 
course of business. There has to be fur- 
ther evidence to prove pavment of the 
money which mav appear in the books 
of account in order that a person mav 
be charged with liability thereunder, 
except where the person to be charged 
accepts the correctness of the books of 
account and does not challenge them.” 


Naturally. the entries made in the books 
of account have to be proved by exa- 
mining the person who has written the 
books of account. From the deposition 
of the plaintiff. the books of account 
may. therefore. be said to have been 
proved. But that would not in anv wav 
fasten the liability on the defendant if 
the defendant did not admit the correct~ 
ness of the entries made therein. With 
respect. therefore. the observations made 
in Alumal Tahemram, (1968) 9 Guj LR 
1078 (supra) go bevond the principle laid 
down by the Supreme Court. This High 
Court in alater case in the case of Shubh- 
karon Rameshwarlal Agarwal v. The 
Durgaprasad Pvt. Lid. 13 Guj LR 179 
= (AIR 1972 Gui 208) has made the 
following observations:— 


“The provisions of Sec, 34 of the 

_ Evidence Act lavs-down a rule of evi- 
Gence that the entries in the books of 
account would not be sufficient for pur- 
poses of finding the liabilitv against a 
person. There should be additional evi- 
dence. independent of those entries which 


would prove the factum of pavment in 
recnart af which tha entriae ara madain 


Sajianraj] Swarupchand v. Mehta Commrl!, Co, (Dave J.} 


A, LR. 


books of accounts. Where the entries are 
not admitted. it is the duty of a partv. seek- 
ing to enforce the liability of such entries 
to produce evidence in support thereof 
to show that the money was advanced 
as indicated therein and thereafter the 
entries would be of use as corroborative 
evidence.” 


The same view was taken by me in first 
appeal No. 870 of 1965. decided on 1-3- 
1972 (Gui) wherein it was observed that 


“When the defendant in the written 
statement categorically denied the state- 
ments made in the plaint that they were 
the servants of the plaintiffs or that the 
suit shop was sub-let to the plaintiff at 
the monthly rent of Rs. 100/- and that 
they had overdrawn several amounts 
as alleged by the plaintiffs. it was not 
necessary for them to dispute each and 
every item shown in the extracts of the 
books of account. Defendant No. 1 in his 
evidence before the court has categori- 
cally denied all these items. As observed 
earlier. it is for the plaintiff to prove his ` 
case and he cannot succeed merely be- 
Cause the defendants were unable to 
Prove any partnership between them 
Secovesusasd .. In order to bind the defen- 
dants. the accounts should have been 
made up and signature obtained, No suc 
Signature is taken of the defandants on 
the khata baki for the amount which 
fell due by the defendants to the plain- 
tiff asalleged by him. Under the circums- 
tances. mere entries in the books of ac- 
count of the plaintiff cannot be binding 
on the defendants.” - 


It is thus clear that In order to fasten 
liabilitv on the defendant with regard! 
to the transactions. mere word of the 
plaintiff supported bv the entries in his 
own books of account would not be suf- 
ficient when the defendant has not ad- 
mitted the correctness of the said entries. 
I have already referred to several items 
which are not found in the dav book 
maintained by the plaintiff. It mav be 
noted that the plaintiff in paras 338, 
339. 340 and 341 of his deposition has 
admitted that all the transactions are 
not written down in the books of account. 
He particularly stated that uvlak amount 
which would be returned immediately ora 
dav after. would not be mentioned in the 
books of account. In paras 443 and 445. 
he admitted that his Nondh book does 
not bear any date. His Mehtaii would 
note therein anv transaction which mav 
be brought to his knowledge. It was also 
brought out from his cross-examination 
in para 486 that expenses for going to 
his native place were not debited. This 
shows that the Uplak amount and some 
sundry expenses incurred bv the plains 
tiff wera not noted even in tha Roimel. 
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Under the circumstances. there is no 
guarantee that the entries made in the 
khatavabi were genuine. In anv case 
when the defendant has controverted the 
correctness of the said entries. it was for 
the plaintiff to establish the same by 
leading independent evidence in support 
thereof. He could have been able to prove 
the same bv production of vouchers. bills. 
correspondence. etc. I am not prepared 
to believe that when several transactions 
had taken place between the parties. 
other evidence was not available to the 
plaintiff. Thus. even though the books 
of account may have been maintained 
by the plaintiff in the regular course of 
business, mere entries made therein 
would not be sufficient to pass a decree 
in his favour particularily when the de- 
fendant has not admitted the same as 
laid down by the Supreme Court. Mr. 
Oza next urged that this court while 
hearing the second appeal. should not 
disturb the finding of fact recorded bv 
both the courts below. He urged that 
both the courts below had believed that 
the plaintiffs books of account were cor= 
rectly maintained in the ordinarv course 
of business. He. therefore. urged that the 
decree passed by the lower courts should 
not be disturbed. It is true that normally. 
the finding of fact recorded by the first 
appellate court which is the final court 
of fact should be accepted by this court 
while hearing a second appeal. But if is 
found that both the courts below had 
appreciated the evidence on a wrong 
angle or under the mistaken belief of 
law that the entries made in the books 
of account regularly kent would be suf~ 
ficient to pass a decree in favour of the 
plaintiff. it would be open to this court 
to set aside the said finding which 
was contrary to law. In the instant 
case. both the courts below have 
drawn an inference on assumption of 
certain facts. Both the courts below 
have drawn an adverse inference avainst 
the defendant for non-production of the 
books of account. Both the courts below 
have believed the books of the plaintiff 
on the ground that some of the entries 
made therein were supported by the en- 
tries made in the books of account of 
Aarey colony, Bombay. In my opinion, 
merely because some entries have been 
duly proved. it cannot necessarily be in- 
ferred that all the entries relied upon 
by the plaintiff were correct. Both the 
courts below have not paid sufficient atten- 
tion to the fact that payment of cash to the 
defendant regarding items of Rs. 2000/- 
dated 9-2-1957. Rs. 2000/- dated 3-8-1957, 
and Rs. 135/- dated 28-8-1956 were not 


found in the Roimel at all. Both the 
courts also implicitly relied on the 
Havala entries made bv the plaintiff in 
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his books‘ of account. The defendant has 
challenged the correctness of these en- 
tries. The Havala entries if they are not 
admitted by the defendant. have got to 
be duly proved by calling the person 
concerned. The amount of Rs. 532-12-6 > 
was a transaction with regard to Vrajlal 
Devidas. This transaction could have 
been proved by examining Vrailal Devi- 
das. Similarly. adiustment entry of Rs. 
2000/- in respect of the transaction with 
Sajianrai Bhikhalal could have been pro- 
ved by examining the partner of Saijan- 
rai Bhikhalal supported by an entry in 
their books of account. However. the 
plaintiff has not taken the trouble to 
examine the persons in order to prove the 
‘entries which were disputed by the de- 
fendant. Both the courts below have not 
sufficiently appreciated this aspect of the 
case. They seemed to be of the view that 
the plaintiffs deposition supported by 
the entries made in his books of account 
would be sufficient for passing a decree 
in his favour. With respect to the learned 
Judges below. they were not right in 
their view. As held by the Supreme 
Court as well as by this court in the 
cases referred to earlier, mere entries in 
the books of account will not be suffi- 
cient to fasten the liability on the defen- 
dant particularly when the defendant 
has not admitted the said entries. The 
entries in the books of account are 
merely corroborative piece of evidence. 
Naturally. the said entries have got to 
be proved either by examining the plain- 
tiff or some person who has written the 
books of account. But merely because 
the plaintiff who is an interested person 
gives evidence on oath and seeks corro- 
boration from his own books of account. 
in mv opinion. that would not be suffi- 
cient to pass a decree in his favour when 
all these entries have been controverted 
by the defendant. As both the courts 
below had appreciated the evidence 
through a wrong angle. relying on mis- 
conceived notions of law. it is open to 
this court to disturb the finding of fact 
recorded by both the courts below. 


11. Mr. Oza invited my attention 
to the letter Ex. 107. wherein the defen- 
dant had acknowledged his liability to 
the tune of Rs. 10.000/-. Mr. Oza there- 
fore urged that when the defendant had 
previously admitted his liabilitv. it was 
not necessary for the plaintiff to lead 
any further evidence and the defendant 
should not be permitted to resile from 
his previous statement. In support of 
his case. he referred to the judgment of 
the Division Bench of this court in first 
appeal No. 1009 of 1960, decided on 5-2- 
1963 (Gui.) wherein it was observed:— 

“The party who has made the ad- 
mission must know that the statement 
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can be used against him and if he has 
any explanation to offer. it is for him to 
enter into the witness box and offer ex- 
planation as he can. In our judgment. if 
a document containing an admission 
. is brought on the record, it means 
that an opportunity is given to the 
party concerned to explain the ad- 
mission and if he fails to avail him= 
self of that opportunity. the effect there- 
of cannot be that the admission cannot 
be used as evidence in the case. In the 
case of a party. it is entirely his choice 
whether he should go in the witness box 
or not and. in our judgment. Section 145 
cannot have been intended by the Legis- 
lature to lead to such a position that 
valuable evidence furnished by an admis- 
sion made by a party against himself can 
be practically nullified by a refusal on 
the part of that verv party to enter into 
the witness box.” 


There can be no quarrel with the prin- 
ciple enunciated therein and with respect. 
I am in agreement therewith. The aues- 
tion, however. is — whether the letter, 
Ex, 107 relied upon by the plaintiff 
amounts to an admission with regard to 
the suit transaction. It mav be noted that 
this letter was not produced by the plain- 
tiff along with other documents produced 
by him at the relevant time. The plain- 
tiff did not refer to this letter in his 
own examination-in-chief. The plaintiff 
did not relv on this letter as an admission 
on the part of the defendant in support 
of his case, Only in cross-examination, the 
plaintiff confronted the defendant with 
that letter. The defendant admitted to 
have written this letter but the defendant 
did not say that this letter was written 
with regard to the particular suit trans- 
action, In this letter the defendant 
has mentioned that it was difficult for 
him to make pavment. He has named 
certain other creditors to whom he was 
liable to the tune of Rs. 60.500/-. Taking 
all these circumstances into considera- 
tion. he has mentioned that he was mak- 
ing all efforts to make payment of not 
only Rs. 10,000/- but whatever amount 
which would ultimately be found due on 
taking accounts. This letter does not bear 
anv date. The plaintiff has not stated in 
his deposition as to when this letter was 
received by The plaintiff and de- 
fendant had mutual dealings for the last 
four years which run to several thousands 
of rupees. It is not improbable that this 
letter may have been written bv the de- 
fendant in the beginning of their mutual 
dealings. Therefore merely because 
the defendant had promised .to pay 
Rs. 10000/- or any amount that mav 
be found due by the defendant on taking 
accounts one cannot draw an inference 
that this letter pertained to the last set- 
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tlement of accounts alleged to have been 
made between them as stated by the 
plaintiff. There is nothing in this letter 
to suggest so. In my opinion. therefore. 
in the absence of any explanation offered 
bv the plaintiff. this letter does not help 
him at all. This letter cannot be used as 
an admission in support of the plaintiff's 
cause of action in the present suit. In mv 
opinion, therefore. this letter will not be 
helpful to the plaintiff in support of his 
case, 


12. Mr. Oza lastly urged that in 
ease this court came to the conclusion 
that mere entries in the books of accounf 
were not sufficient for fastening liability 
on the defendant. in the interest of jus* 
tice. the suit should be remanded to the 
trial Court in order to give the plaintiff 
an opportunity to lead necessary evidence 
in support of his case, Mr. Nanavaty who 
appeared on behalf of the defendant 
fairly conceded this position. In mv 
opinion. there is great force in the sub- 
mission made by Oza. As already 
observed. both the courts below have 
gone on the assumption that mere entries 
in the books of account supvorted bv the 
sworn testimony of the plaintiff will be 
sufficient to pass a decree in his favour. 
Under the circumstances. it would not 
be proper to dismiss the suit in toto. In 
my opinion. it would be just and prover 
tf the judgments and decrees of both the 
courts are set aside and the suit is res 
manded to the trial Court for proceeding 
further in the light of the observations 
made above. 


13. In the resulf. the appeal suc- 
ceeds. The judgments and decrees passed 
by both the courts below are hereby set 
aside and the suit is remanded to the 
trial Court with a direction to proceed 
further according to law. It will be onen 
to the plaintiff to amend the plaint and 
to bring the partners of the dissolved 
firm on record if deemed prover. It will 
be open to both the parties to lead addi- 
tional evidence in support of their res- 
pective case. In view of the facts of this 
gase cost of this appeal will abide the 
final result. i 

Appeal allowed. 
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proceedings —- Previous petition sum- 
marily dismissed on merits — Second 
petition barred, 


Brief Note:— (A) Where by an ear= 
Her petition the original jurisdiction of 
the High Court under Art, 226 for ob- 
taining certain reliefs has been invoked 
it is not open to the party to invoke the 
same jurisdiction for obtaining the same 
reliefs on the same cause of action again 
after their earlier petition was summari- 
ly dismissed on merits, (Para 6) 


Some sort of finality attaches to the 
orders of the Court whether they are 
orders of summary dismissal or whether 
they are, orders recorded after contest. 
To reopen that which has been finally 
decided in an independent proceedings 
would amount to an abuse of process of 
law. AIR 1970 SC i. Followed. : 

(Para 6) 


Cases Referred : Chronological Paras 


AIR 1970 SC I = (1970) 1 SCR 
322, Shankar Ramchandra Abhyans _ 
kar v. Krishnaji Dattatraya Bapat 6 
AIR 1964 SC 993 = (1964) 5 SCR 
946, Arjun Singh v. Mohindra 


Kumar foe 
AIR 1961 SC 1457 = (1962) 1 SCR 
574, Daryao v. State of U. P. 

D. U, Shah. for Petitioner; G, T, 
Nanavaty, Asstt. Govt. Pleader with A. A. 
Patel of M/s. Purnanand and Co. Addl. 
Govt, Pleader (for Nos, 1 and 2) and 
S5. K. Zaveri (for No. 3), for Respondents, 


SHETH, J.:— The petitioners are a 
firm manufacturing salt at their Salt 
Works at Bherai in Rajula Taluka of 
Amreli District. The former Junagadh 
State had granted them a lease of land 
on 5th December, 1943 for the purpose of 
manufacturing salt. On 31st January, 
1969 the petitioners made an application 
to the State Government through the 
Collector of Amreli for obtaining ‘lease 
in respect of 800 acres of land at Bherai 
in the vicinity of their Salt Works and 
deposited a suum of Rs. 200/- for the pur- 
pose as required by the Rules made in 
that behalf. On 7th February 1969 K. S. 
Hindocha of Messrs Hindocha Salt Works 
m respondent No. 3 to this petition — also 
made an application to the State Gov- 
ernment on behalf of his firm for ob- 
taining lease of the said land at Bherai 
for manufacturing salt. Chronologically 
the application made by K, S. Hindocha 
‘was subsequent to the application made 
by the petitioner. On 6th September, 
1969 the Collector rejected the petitioners’ 
application. On 15th September 1969 the 
petitioners wrote in the matter to the 
Collector requesting him not to grant 
lease in respect of the said land to any- 
one else pending certain steps which 
they wanted to take in order to move the 
State Government in that behalf. On 
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19th December, 1969 the application made 
by Hindocha for obtaining lease in res« 
pect of the said land was granted, I# 
was ordered that S. No, 603 admeasuring 
about 675 acres be leased out to M/s, 
Hindocha Salt Works for a period of 
twenty years on certain terms and cons. 
ditions. , 

2. In this petition the petitioners 
are challenging two orders made by the 
State Government by one of which their 
application for lease was rejected and 
by another of which the application of 

indocha for lease was granted. 

3. Mr, Zaveri who appears for the 
respondent No, 3 has raised a preliminary 
objection to the maintainability of this 
petition, He has contended that the peti< 
tion is barred by res judicata and also 
by the doctrine of finality. He thas in 
vited our attention in that behalf to whaf 
the petitioners themselves have stated in 
paragraph 14 of the petition, This is what 
the petitioners have stated in that para- 
graph: Special Civil Application No. 342 
of 1970 was filed by the petitioners 
against the respondents Nos. 1 and 3 only 
in which they challenged the aforesaid 
two orders made by the State Govern< 
ment. The respondent No. 2 to this peti- 
tion — the Collector of Amreli — was 
not a party to that petition. That peti- 
tion was rejected summarily on 18th 
March, 1970 by Mr. Justice Divan, Againsé 
that order Letters Patent Appeal No. 29 
of 1970 was filed by the petitioners, When 
the said appeal came up for hearing be~ 
fore the learned Chief Justice and Mr. 
Justice P, D. Desai on 31st March 1970 
it was allowed to be withdrawn on the 
application of the petitioner. 


Mr, Zaveri contends that since the peti- 
fioners had already challenged the im~ 
pugned orders in the said petition and . 
since the said petition was finally dis- 
posed of by this Court, it is not open to 
the petitioners to file a fresh petition and 
challenge the impugned order again. 

4, There is no dispute before us 
that the parties to this petition were the 
marties to Special Civil Application No. 
342 of 1970 except the Collector of 


„Amreli who is the respondent No. 2 to 


this petition and who was not a party to 
the earlier petition. It is also not in dis- 
pute before us that the contentions raised 
and the cause of action stated in the ear. 
lier petition are the contentions raised and 
the cause of action stated in the present 
petition. It is also not in dispute before us 
that the reliefs which the petitioners 
prayed for in the earlier petition are the 
reliefs which have been prayed for in 
this petition. There are only two points 
of difference between the earlier petition 
and this petition. To the eariler petition 
the Collector of Amreli was not a party. 
He is a party to the present petition. In 
the earlier petition vires of Rule 42 of 
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the Bombay Land Revenue Rules were 
not challenged, They are challenged in 
this petition. Except these two points of 
difference the present petition is exactly 
identical to.the earlier petition. The ear- 
lier petition was summarily rejected on 
18th March, 1970 by Mr. Justice Divan. 
The order of rejection recorded in that 
petition appears to have been made on 
the merits of the case. That order final- 
ly concluded the proceedings in that 
Special Civil Application. It could have 
been reopened only either upon a review 
application or upon an appeal. Letters 
Patent Appeal No. 29 of 1970 was filed 
by the petitioners against the aforesaid 
order recorded in the earlier Writ Peti- 
tion. The following is the order which 
wae passed on that appeal on 31st March, 
1970. 


“Since some of the contentions sought 
to be raised in the appeal are not taken 
in the petition. Mr. D, U. Shah withdraws 
this appeal as he wants to file a fresh 
petition”. 

The order in terms states that it was the 
appeal which was allowed to be with- 
drawn. The withdrawal of the appeal 
left the order of summary rejection re- 
corded by Mr. Justice Divan in the ear- 
lier Special Civil Application untouched 
and undisturbed. It became final and con- 
clusive. The order recorded in the Letters 
Patent Appeal also states that the appeal 
was allowed to be withdrawn because the 
petitioners wanted to file a fresh peti- 
tion. The filing of a fresh petition must 
necessarily be subject to its maintainabi- 
lity. If the petitioners were allowed to 
withdraw the petition (and not the ap- 
peal) with liberty to file a fresh petition, 
the position would have been entirely 
different. In that case, the petition was 
mot allowed to be withdrawn and it could 
mot have been allowed to be withdrawn 
without issuing notice to the respondants 
in whose favour a final order had been 
recorded by Mr. Justice Divan in the 
Special Civil Application though he had 
done it in their absence. Since the 
Letters Patent Appeal was allowed to be 
withdrawn at the admission stage, no 
motice was issued to the respondents and, 


therefore, the earlier petition could not’ 


be allowed to be withdrawn because the 
final order recorded thereon could not be 
set at naught without hearing the parties 
in whose favour it was recorded. 


5. Mr. Zaveri has contended that 
the final order of summary rejection re- 
corded in the earlier petition and the 
withdrawal of the Letters Patent Appeal 
filed against that order operate as res 
judicata and bar the present petition. 
The order made by Mr. Justice Divan is 
really not a speaking order. It does not 
state which grounds appealed to him and 
which did not appeal to him. However, 


it nannat ha gainsaid that it is an arder 
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on merits. Mr. D. U. Shah has econtend-< 
ed before us that such an order of sum= 
mary rejection does not operate as res 
judicata and has relied upon the deci- 
sion of the Supreme Court in Daryao v. 
State of U, P.. AIR 1961 SC 1457, In that 
case, writ petitions under Art. 226 in the 
first instance were filed in the High Court 
challenging certain orders. They were 
dismissed. Thereupon fresh writ peti- 
tions were filed in the Supreme Court 
under Art. 32 and the contention which 
was raised was that the writ petitions 
filed in the Supreme Court under Arti« 
cle 32 were barred by res judicata in 
view of the final orders passed in the 
writ petitions filed in the High Court. 
Having examined this contention the 
Supreme Court has laid down several 
propositions. The position which obtains 
where a case under Art, 226 has been 
decided by the High Court after contest 
and by a judgment and where a fresh 
Writ Petition on the same cause of action 
is filed in the Supreme Court under Arti- 
cle 32 thereafter has been stated in the 
following terms. 

“We hold that if a writ petition filed 
by a party under Art, 226 is considered 
on the merits as a contested matter and 
is dismissed the decision thus pronounced 
would continue to bind the parties un- 
less it ig otherwise modified or reversed 
by appeal or other appropriate proceed- 
ings permissible under the Constitution. 
It would not be open to a party to ignore 
the said judgment and move this Court 
under Art, 32 by an original petition 
made on the same facts and for obtain- 
ing the same or similar orders or writs”. 
In cases where a petition under Art. 226 
has been dismissed not on merits but be- 
cause of the laches on the part of a party 
or because a party has alternative re~ 
medy the position which obtains has been 
stated by the Supreme Court in the 
following terms:— 

‘If the petition filed in the High Court 

under Art. 226 is dismissed not on the 
merits but because of the laches of the 
party applying for- the writ or because 
it is held that the party had an alterna« 
tive remedy available to it. then the dis< 
missal of the writ petition would not 
constitute a bar to a subsequent petition 
under Art. 32 except in cases where and 
if the facts thus found by the High Court 
may themselves be relevant even under 
Art. 32.” 
Discussing the operation of the bar of 
res judicata in cases where a writ peti- 
tion has been dismissed in limine this is 
what the Supreme Court has stated in the 
aforesaid decision. 

“If a writ petition is dismissed in 
limine and an order is pronounced in that 
behalf, whether or not the dismissal 
would constitute a bar would depend 
upon the nature of the order. If the 
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order is on the merits it would be a bar; 
if the order shows that the dismissal was 
for the reason that the petitioner was 
guilty of laches or that he had an alter- 
mative remedy it would not be a bar, 
except in cases which we have already 
indicated. If the petition is dismissed in 
limine without passing a speaking order 
then such dismissal cannot be treated as 
creating a bar of res judicata, It is true 
that, prima facie, dismissal in limine even 
without passing a speaking order in that 
behalf may strongly suggest that the 
Court took the view that there was no 
substance in the petition at all; but in 
the absence of a speaking order it would 
not be easy to decide what factors weigh- 
ed in the mind of the Court and that 
makes it difficult and unsafe to hold that 
such a summary dismissal is a dismissal 
on merits and as such constitutes a bar 
of res judicata against a similar petition 
filed under Art, 32”. 


Discussing the operation of the bar of res 
judicata in cases where the petitions 
under Art, 226 have been withdrawn this 
is what the Supreme Court has stated in 
the aforesaid decision. 


“If the petition is dismissed as with- 
drawn it cannot be a bar to a subsequent 
petition under Art, 32 because in such a 
case there has been no decision on the 
merits by the Court”, 


It has been made clear in that decision 
that the conclusions recorded therein are 
confined only to the point of res judicata 
and to no other point. In case of peti- 
tions under Art. 226 which has been dis- 
missed on merits in limine the Supreme 
Court appears to be taking the view that 
such orders do not create a bar of res 
judicata against fresh petitions on the 
same cause of action under Art, 32 where 
the orders of summary dismissal are not 
speaking orders. In the instant case, the 
order of summary dismissal recorded by 
Mr, Justice Divan is not a speaking order. 
Mr, Zaveri has, however, made an attempt 
to compare the contentions raised by the 
petitioners in their earlier petition and 
the Memorandum of appeal with the con- 
tentions raised in the present petition and 
then tried to submit that the petitioners 
in the present petition have raised the 
same contentions which they had raised 
in the earlier petition except one relating 
to the vires of Rule 42 of the Bombay 
Land Revenue Rules. We do not propose 
to take the course which Mr, Zaveri has 
asked us to take because, in our opinion, 
what may be good as between a petition 
under Art. 226 and a petition under Arti- 
cle 32 on the same cause of action may 
mot necessarily be good in case of sub- 
sequent petition on the same cause of 
action under Art. 226, 


6. We are looking at the question 
from a slishtlv different angle Tha ardar 
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of summary dismissal recorded by Mr. 
Justice Divan in the earlier petition is an 
order of this Court. So far as that peti-~ 
tion is concerned, it has become final and 
conclusive consequent upon the withdra« 
wal of the Letters Patent Appeal. The 
question, therefore, which arises for our 
consideration is this: Can we revise that 
order in an independent proceeding in~ 
stituted for obtaining the same reliefs on 
the same cause of action? Can we en~ 
tertain this petition as an independent 
proceeding in the nature of an appeal 
against the said order of Mr. Justice 
Divan? In our opinion. we cannot do so, 
The petitioners by their earlier petition 
invoked the original jurisdiction of this 
Court under Art. 226 for obtaining cer- 
tain reliefs on a certain cause of action. 
In our opinion, it is not open to them 
to invoke the same jurisdiction for 
obtaining the same reliefs on the same 
cause of action again after their earlier 
petition was summarily dismissed on 
merits. We are a Court of co-ordinate 
jurisdiction. The present petition has 
come up before us only because the vires 
of Rule 42 of the Bombay Land Revenue 
Rules have been challenged. If that chal- 
lenge was not made by the petitioners 
and if this petition was filed raising all 
other contentions, this petition would have 
Zone to a learned Single Judge of this 
Court and we are quite sure, in view of 
the summary dismissal of the earlier peti- 
tion. this petition would have been dis~ 
missed by a single Judge. Merely be- 
cause the question as to the vires of 
Rule 42 has been raised. it cannot be 
used by the petitioners as a spring-board 
to take a jump to reagitate the entire 
controversy in this Court. If this peti- 
tion had been placed before Mr. Justice 
Divan for admission, we are quite sure, 
having dismissed the earlier petition he 
would have dismissed this petition as 
well. In other words, there is some fina- 
lity which attaches to the orders of the 
Court whether they are orders of sum- 
mary dismissal or whether they are orders 
recorded after contest, In Shankar Ram- 
chandra Abhyankar v. Krishnaji Dattat- 
raya Bapat. AIR 1970 SC 1 the Supreme 
Court was dealing with a case where a 
party had invoked the revisional juris- 
diction of the High Court against an 
order of the Appellate Court under the 
Bombay Rent Act. Having failed in those 
proceedings he instituted another pro« 
ceedings in the High Court under Arti- 
cles 226 and 227 of the Constitution. 
Dealing with the maintainability of the 
second set of proceedings this is what the 
Supreme Court has stated in paragraph 8 
of its judgment: 

“If there are two modes of invok~ 
ing the jurisdiction of the High Court 
and one of those modes has been chosen 


and exhausted it would not be a proper 
and snind exerrisa af dieeration to srant 
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‘ relief in the other set of proceedings in 
respect of the same order of the Subordi- 
mate Court. The refusal to grant relief 
in such circumstances would be in con- 
sonance with the anxiety of the Court to 
prevent abuse of process as also jo res- 
pect and accord finality to its own deci-+ 
sions”. 

The doctrine of finality attaches to the 
decisions of this Court. What has been 
finally decided by Mr, Justice Divan can-= 
mot be reopened by us in an independ- 
ent proceeding instituted for obtaining 
the same reliefs on the same cause of 
action. To do so would amount to an abuse 
of process. If the doctrine of finality ap- 
plies to proceedings instituted under dif- 
ferent provisions of law. as it was in the 
aforesaid case before the Supreme Court, 
it applies with greater force to proceed- 
ings instituted one after another under 
the same provision of law, as in the pre- 
sent case. Even in case of interlocutory 
orders a fresh order cannot be passed 
except on proof of new facts or new 
situations, That is the view expressed 
by the Supreme Court in Arjun Singh v. 
Mohindra Kumar, AIR 1964 SC 993. If 
in case of interlocutory proceedings ex- 
cept on new facts or new situations the 
order recorded earlier cannot be called 
in question, it is much more so in case 
of final orders passed in praceedings under 
‘Art. 226. 

7. So far as the question relating 
fo vires of Rule 42 of the Bombay Land 
Revenue Rules is concerned, it is a new 
plea which the petitioners have raised 
in the present petition. Mr. Shah has, 
however, neither argued it nor pressed 
i for our decision. Therefore, basically 
and fundamentally the present petition 
is the same as the earlier petition. The 
absence of the Collector before the Court 
in the earlier writ petition and his pre- 
sence in the present petition do not make 
any difference whatsoever because, on 
their own showing. the impugned orders 
Ihave been made by the State Govern- 
ment. In order to challenge them it was 
the State Government which was a 
necessary party to the earlier proceed- 
ings and it was made a party-respond- 
ent to that petition. In the present peti- 
tion the State Government is a neces- 
gary party and it has been made a party- 
respondent, though the petitioners out of 
abundant caution have joined the Col- 
lector as a party-respondent. In view of 
these circumstances, the absence of the 
Collector in the earlier proceedings and 
his presence in these proceedings do not 
make any difference whatsoever, so far 
as the application of the doctrine of fina- 
lity is concerned. 


8. In our opinion, therefore, since 
the controversy between the parties. has 
finally concluded in the earlier writ peti- 
Hon H jis not anen ta the petitioners to 


_ Patel Shakrabhai v. Bai Kanku 


° 


A.L R. 


file a fresh writ petition and to reagitate 
the same questions, I; is not open to a 
Court of law to make two contradictory 
final orders in respect of the same sub- 
ject-matter. If we decide this petition 
on merits and allow it, we would be re- 
cording an order contradictory to the 
final order recorded by Mr. Justice Divan 
in the earlier writ petition. While ex- 
ercising the same jurisdiction in respect 
of the same subject-matter between the 
same parties we cannot record two con- 
tradictory orders. The doctrine of fina- 
lity, in our opinion, must apply for cer- 
tain other reasons also. Indisputably if 
is open to a High Court to record an 
order of summary dismissal in a writ 
petition. If such an order is not final 
between the parties, a party which fails 
to get his petition admitted will go on 
filing petitions after petitions agitating 
the same controversy until the High Court 
records either a speaking order or a 
judgment. This, in our opinion, will lead 
to an intolerable situation. It will reduce 
the process of law to mockery. If such 
a situation is allowed to develop, the only 
choice’ which the High Court will have 
to make in petitions under Art. 226 is 
either to record a speaking order if if 
wants to dismiss a petition summarily for 
want of merits or to admit it and decide 
it by a judgment even though it may. 
have no merits. 


9. For the aforesaid reasons, we 
are of the opinion that the present peti- 
tion is not maintainable and must be 
dismissed in limine. Merely because if 
has been admitted and Rule has been 
issued to the respondents it does not make 
any difference whatsoever so far ag the 
maintainability of this petition is con- 
cerned. The petition, therefore. fails. 
Rule is discharged, In the circumstances 
of the case there shall be no order as 


to costs. 
Petition dismissed, 
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Brief Note-— Once a joint family 
status comes to an end on partition be- 
tween the members of the joint Hindu 
family, if some properties are allowed. to 
remain joint with them the same are held 
as tenants in common and it would not 
be incumbent on one of the co-heirs while 
claiming physical possession of his share 
from others, to include all the properties 
which were held by them as tenants in 
common. (Para 6) 

Hence after a decree hag been passed 
in a suit for partition of the property 
left undivided a subsequent suit in res~ 
pect of any portion of that property. 
which was inadvertently omitted in the 
former suit is not barred either by R. 2 
or S. 11. Case law discussed. Observa- 
tions in (1970) 11 Guj LR 602 (605). held 
obiter. (Para 8) 
Cases Referred: Chronological Paras 
(1970) 11 Gui LR 602, Prajaram 

Vithalji Sheth v, Maganlal 
Mithalii Sheth 
AIR 1932 Nag 92 = 15 Nag LJ 15, 
Gapulal v. Gajasa : 
AIR 1929 Bom 323 = 31 Bom LR 
640, Malhari Vaman Kramavant 
v. Vinayak Ravji Kramavant 6 
AIR 1924 Mad 124 = 45 Mad LJ 
321, Pakkiri Kanni v. Haji Moham~ 
mad Manjoor Saheb 
ATR 1922 Mad 150 = (1922) ILR 
45 Mad 648 (FB), Yerukola v, - 
werukola 


_ Arun H. Mehta, for Appellant; B, R. 
Shah. for Respondent. 


JUDGMENT:— This appeal is direct~ 
ed against the judgment and decree of 
the learned Judge, City Civil Court, 3rd 
Court, Ahmedabad, passing a preliminary 
or in favour of the plaintiff as prayed. 
‘or, ‘ 
2. The plaintiff Bai Kanku widow 
of Patel Trikamlal Atmaram filed a suit 
on 12-8-1961 for partition of the immov~ 
able property described in para 17 of the 
plaint claiming 1/3 share therein and for 
mesne profits. She also prayed for ac- 
counts of the income of the property 
from 10-6-1938 and for a decree of 1/3 
share from the said amount of income. 
According to the plaintiff, her husband 
Trikamlal Atmaram and defendant 
Shakrabhai Atmaram were the brothers. 
These two brothers and their father 
Atmaram were the members of the joint 
Hindu family. Trikamlal died on or 
about 15-12-1935 leaving behind him his 
three sons and one daughter and his 
widow — the present plaintiff. Accord- 
ing to the plaintiff, there was partition 
of the joint family properties in the life- 
time of Trikamlal and some properties 
were kept joint and these properties bore 
municipal census Nos. 514,514/1, 515, 515/1. 
516, 516/1 and 686 in Asarva and also 
agricultural lands bearing survey num= 
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bers 233, 234 and 150 in Aana survey 
number 137/2 at Hansol and a house bear- 
ing municipa] census No, 835 at Haripur 
and also one field bearing survey number 
260 known as Gabudiawala field in 
Asarva. At the time of the partition, it 
Was agreed that Atmaram may take the 
income of the joint property and for that 
purpose, a document wag executed on 
10-11-1934. After the death of Trikamlal, 
is three sons died and therefore, the 
plaintiff inherited the interest of her three 
sons. After the death of Atmaram on or 
about 10-6-1938. the defendant was 
managing the joint family properties, The 
plaintiff had filed civil suit No. 668 of 
1947 which was subsequently treated as 
ffurisdiction suit No, 214 of 1951. A pre- 
liminary decree for partition was passed 
in favour of the plaintiff on 31-8-1953 
against which an appeal was preferred 
by the present defendant in the Bombay 
High Court being civil appeal No. 59 of 
1954. The said appeal was decided on 
30-10-1958 wherein the decree of the 
trial Court was modified with regard to 
mesne profits, The final decree was then 
passed an 22-12-1959, According to the 
plaintiff, for the first time, she came to 
know at the time of the final decree, that 
the survey number given in para 16-A (2) 
of the plaint, was wrongly stated through 
oversight as survey number 160 instead 
of survey number 260. She gave an ap- 
plication for amendment of the plaint. 
However, the said application was reject- 
ed by the Court,on the ground that the 
suit was already disposed of. Thereafter, 
the present defendant gave the suit field 
for removing earth on it and collected 
Rs, 5,000/- from the firm of Contractor 
Punjalal Nathabhai. The plaintiff who 
ed interest in the said amount gave 

a notice to the defendant and in reply 
to that notice, the defendant admitted the 
plaintiff's share in the said survey num-~ 
ber 260. As the defendant failed to give 
the plaintiff her share in the amount 
realised by him, she has filed the pre- 
sent suit for partition of her share in 
survey number 260 and for accounts from 
the defendant. The defendant by his 
written statement. Ex, 11 raised several 
contentions. He stated that the decree 
passed in suit No, 214 of 1954 was bind- 
ing upon the plaintiff and that the pre- 
sent suit was barred by limitation. He 
denied that there was a bona fide mistake 
on the part of the plaintiff in mention- 
ing the survey number in the plaint of 
that suit. He contended that the plain- 
tiff had no interest in survey number 260: 
that as the plaintiff failed to file an ap- 
peal against the order of the court re- 
fusing amendment of the plaint as 


- prayed for by her, the present suit was 


barred by res judicata, The defendant 
claimed that he was the exclusive owner 
of survey number 260 as he was in pos- 
session thereof for more than 12 years 
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past. The learned Judge. from the plead- 
ings of the parties, framed issues at 
Ex, 51. He decided issues Nos. 1, 2. 4, 5 
and 6 in the affirmative and issue No. 3 
in the negative, On the findings of these 
issues, the learned Judge passed a preli- 
minary decree in favour of the plaintiff 
as prayed for, Against the said judg- 
ment and decree, the defendant has pre- 
ferred the present appeal to this Court. 


3. Mr. Arun H. Mehta, learned 
Advocate for the appellant raised several 
contentions, He submitted that the pre- 
sent suit was barred by Order 2. Rule 2, 
Civil P. C. inasmuch as the plaintiff in the 
previous suit had not included the pre+ 
sent survey number for partition. He 
urged that the plaintiff had failed to 
prove her interest in the suit property. 

4, Mr. B. R., Shah. learned Advo~ 
cate for the respondent-plaintiff, on the 
other hand, urged that the suit as fram- 
ed was maintainable because even though 
according to the plaintiff. survey number 
260 was the subject-matter in the pre« 
vious suit, the executing Court had nega- 
tived the said contention and had refused 
to amend the plaint. He urged that she 
had not deliberately omitted to include 
the said survey number in the previous 
suit nor had she relinquished her interest 
therein. It was only through inadvertence 
that a wrong survey number was men- 
tioned. That apart. he urged that after 
the previous partition, during the life- 
time of the plaintiffs husband, the pro- 
perties which had remained undivided 
were held by them as tenants in common 
and if in the previous suit for partition 
filed by the present plaintiff. even if 
survey number 260 is held not to have 
been included. the present our cannot be 


said to have been barred by the provi- 


sions of Order 2. Rule 2, Code of Civil 
Procedure, 

5. In order to appreciate the rival 
contentions of the parties, it will be 
worthwhile to refer to the description of 
the property mentioned in the previous 
preliminary decree passed by the Court 
in jurisdiction suit No, 214 of 1954. In 
that decree, the property in dispute has 
been described as under:— 

"Survey No, 160 paiki— A-G-1-18 
Chakariyat known as Gabudiawala hav- 
ing the following boundaries:— 

East— There is Charmada land known 
as Kutariyu 

West Half the land admeasuring 24 
bighas belonging .to Pujabhai Bapuji, of 
this very survey number 160, 

North—- Field of Balabhai Motilal. 


South— Field of Parshottamdas 
Kandas”. 


In the present suit. the boundaries of’ 


survey number 260 as given in the plaint 
are practically the same as given in the 
plaint of the previous suit with the dif- 
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ference of survey numbers only. In the 
present suit, survey number shown is 260 
while in the previous suit, it was shown 
as 160. The defendant no doubt, in the 
written statement has stated that the 
boundaries mentioned in para 5 of the 
plaint were not correct. But it is not the 
say of the defendant that survey number 
160 ever belonged to the family of Atme~ 
ram. It is not the say of the defendant 
that survey number 160 ever belonged 
to him exclusively. It is, therefore, clear 
that the field bearing survey number 160 
could not have been the subject-matter 
of the previous suit, The plaintiff has 
come out with a clear case that the field 
bearing survey number 260 was joint be- 
tween the parties, According to the plein< 
tiff, when there was partition during the 
lifetime of her husband Trikamlal. this 
field along with other properties was kept 
undivided and in the jurisdiction suit 
No, 214 of 1951, along with partition of 
other properties, she had claimed parti- 
tion of this field also. A preliminary de- 
cree in her favour was passed by the 
court for partition of the properties men- 
tioned in the plaint. Thus, if the des- 
cription of the field is taken into consi- 
deration, it is clear that the plaintiff had 
meant field bearing survey number 260 
and not the field bearing survey number 
160. The plaintiff. in fact could not have 
meant field bearing survey number 160 
for the simple reason that the said field 
did not belong to the family at all, The 
plaintiff. therefore, is right when she 
urged that through inadvertence, survey 
mumber 160 came to be mentioned in 
the plaint instead of survey number 260. 
As this mistake was not detected during 
the trial, naturally. the preliminary de=- 
cree which was passed by the court also 
mentioned this property as the field bear- 
ing survey number 160. This mistake 
came to be detected after the final dex 
cree was passed when the plaintiff gave 
an application for amendment of the 
plaint which was rejected by the court, 
The Jearned Judge observed— 


“Section 151 no doubt gives wider 
powers to the court but such powers 
cannot be used when there is no case 
subsisting before the court. Had the 
suit been alive, the amendment could 
have been allowed on the ground of 
typographical mistake provided the dese 
cription was proper. But at this stage, 
I cannot use the powers under Sec, 151, 
C. P. Code and therefore I have to reject 
this application with costs”. 


The result of the order was that 
the final decree for partition which 
was passed in jurisdiction suit No. 214 of 
1951 did not include the said field bear- 
ing survey number 260 though the des+ 
cription of the field bearing survey num- 
ber 160 virtually applied to the descrip= 
tion of the field bearing survey number 
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960. The plaintiff, therefore. could not 
file an execution application to recover 
her share in the suit field bearing sur- 
vey number 260 because the number 
which was shown in the decree was 160 
and not 260. Under the circumstances, 
the plaintiff had no option but to file a 
fresh suit for partition and possession of 
her specific interest in the suit property. 
The learned Judge passed a preliminary 
decree in favour of the plaintiff against 
which the present appeal has been pre~ 
ferred by the’ defendant. 

6. Mr. A. H. Mehta, learned Advo- 
cate for the appellant submitted that 
the present suit would be. barred by the 
provisions of Order 2, Rule 2 of the 
the Code of Civil Procedure, He urged 
that in the previous suit for partition, 
the plaintiff ought to have included all 
the properties which were held jointly 
by the parties as tenants in common. If 
the plaintiff intentionally relinquished 
and omitted the suit properties delibe- 
rately. she cannot file a fresh suit claim- 
ing relief for partition with regard to 
that property. Order 2, Rule 2 of the 
said Code states— 

"2 (1) Every suit shall incude the 
whole of the claim which the plaintiff is 
entitled to make in respect of the cause 
of action; but a plaintiff may relinquish 
any portion of his claim in order to bring 
the suit within the jurisdiction of any 
court, - 

(2) Where a plaintiff omits to sue in 

respect of, or intentionally relinquishes 
any portion of his claim, he shall not 
afterwards sue in respect of the portion 
so omitted or relinquished”. 
Relying on these provisions, Mr. Mehta 
forcefully urged that the suit property 
which according to the plaintiff, was 
held jointly as tenants in common by the 
parties, ought to have been included in 
the previous suit and even if the plaintiff 
inadvertently omitted to do so or inten- 
tionally relinquished her claim therein, 
Order 2, Rule 2 of the said Code would 
come into play and the suit would be 
barred. In support of his say, Mr, Mehta 
referred to the judgment of the divi- 
sion bench of this court in the case of 
Prajaram Vithalji Sheth v. Maganlal 
Vithalji Sheth, (1970) 11 Guj LR 602 
wherein at page 605, it was observed 
that— 

“In fact, in a suit which a co-heir 
files against another all the properties 
held ag tenants in common by one or 
the other co-tenants must be brought 
into the hotchpotch and accounts must 
be taken as in a suit by a member of the 
joint Hindu family for actual partition.” 
Reliance was placed by the division bench 
on the case of Yerukola v. Yerukola, 
(1922) ILR 45 Mad 648 = (AIR 1922 Mad 
150) (FB). Relying on these observa- 
tions. Mr. Mehta urged that as the plain- 
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tiff had omitted to include the survey 
number 260 in the previous suit for parti- 
tion which it was incumbent on her to 
do, the present suit would clearly be 
barred by O. 2, R. 2 of the said Code i 
am unable to agree with him. In order 
to attract the provisions of Order 2, 
Rule 2, it has to be established that the 
plaintiff had omitted or intentionally re~ 
linquished her claim with regard to the 
suit property in the previous guit, The 
averments made in the plaint clearly go 
to show that the plaintiff in fact had 
included „the very property for partition 
in jurisdiction suit No. 214 of 1951. Her 
say is that through mistake. instead of 
describing the property by survey num- 
ber 260. it was described as survey num- 
ber 160. But the boundaries of that 
property are the same with regard to 
the suit property. In other words, her 
case is that she had not omitted the re- 
lief with regard to the suit property in 
the previous suit. But this mistake, had 
inadvertently crept in. As a result of 
this typographical error. the preliminary 
decree which was passed in her favour 
also mentioned the property as bearing 
survey number 160 with the result that 
the final decree also included that num- 


. ber and she was not in a position to get 


the suit property divided by metes and 
bounds in execution proceedings. She, 
thereafter, had given an application to 
the court for amendment of the plaint 
which was rejected on the ground that 
the suit was already disposed of. Under 
the circumstances, she had no option but 
to file the present suit for partition and 
Possession, From the evidence on re- 
cord, the learned Judge came to the con 
clusion that the property which was in 
fact described in the previous suit for 
partition, is no other but the suit pro- 
perty and that it was through bona fide 
mistake that survey number was des- 
eribed as 160. The learned Judge was 
of the view that the present suit was 
not hit by the principles of res judicata 
and that a decree for partition could be 
passed in favour of the plaintiff. In my 
opinion, the description of the property 
as shown in the present suit completely 
tallies with the description of the pro- 
perty as given in the previous suit. I 
am, therefore, satisfied about the iden~ 
tity of the property. However, as the 
court had refused to amend the plaint 
and allowed the final decree to remain 
as it is in which the property was des~ 
cribed as bearing survey number 160 and 
@s no appeal or revision application had 
been preferred against the said order, 
that order remained conclusive with the 
result that the property bearing survey 
number 260 was not held to be the sub- 
ject-matter of that suit. If it were not 
so, I would have treated the present 
suit as execution proceedings under Sec- 
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tion 47 of the Civil Procedure Code. The 
question, therefore now which arises for 
my consideration is whether the present 
suit is tenable. In my opinion, once the 
joint family status comes to an end on 
partition between the members of the 
joint Hindu family, if some properties 
are allowed to remain joint with them 
the same are held as tenants in common 
and it would not be incumbent on one of 
the co-heirs while claiming physical pos- 
session of his share from oathers, to in 
clude all the properties which were held 
by them as tenants in common. Mr. 
Mehta. however, urged that in view of 
the decision of the division bench of this 
High Court which was binding an me, 
it was not open to me to hold that such 
a suit was tenable, It may be noted that 
the real question before the division 
bench was as to which of the articles of 
the Limitation Act applied in a suit for 
division of property brought by one 
tenant in common against the others. No 
question directly arose before the court 
whether subsequent suit would be barred 
by provisions of Order 2, Rule 2 of 
the Civil Procedure Code. The observa~ 
tions made by the court, therefore, that 
“in a suit which a co-heir files against 
another all the properties held as tenants 
in common by one or the other co- 
tenants must be brought into the hotch< 
potch” cannot said to lay down any 

proposition of Jaw. This -question di 

mot arise directly in the suit and it was 
mot necessary for the court to give any 
decision about it. These observations, 
therefore, were in the nature of mere 
obiter. and with respect, I beg to differ. 
Besides, it may be noted that in coming 
to this view, the bench had relied on 
the observations made in the case of 
(1922) ILR 45 Mad 648 = (AIR 1922 Mad 
150). Ifa reference is made to the Mad~ 
ras decision, it is clear that no such 
point was decided in that case. There 
also, the question arose as to which arti- 
cles of the Limitation Act would apply 
and the full bench of the Madras High 
Court ultimately gave its finding regard- 
ing limitation, No doubt. Kumarswami 
Sastri, J. who was one of the members 
of the Full Bench, has made passing ob- 
servations at page 670 as under :— 


“The rule of Hindu law that a mem- 
ber of a joint family cannot. except in 
certain specific circumstances, sue for a 
partial partition is applicable to cases 
where the joint family has n diss 
rupted by severance of status between 
the various members. J+ is clear that if 
a member of a Hindu family seeks to 
recover his share of any particular item 
of property he will be met with the plea 
that the suit is bad. and that he ought 
to file a suit for a partition of all the 
available properties, in order that all 
the eauities mav be adiusted between 
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the various parties, Each member will 
have to bring into the hotchpot the pros 
perties in his possession, and an accoun# 
will have to be taken, at least from the 
date when the joint family became divid- 
ed in status, af the rents and profits of 
the joint family properties received by. 
any member and which are liable to be 
brought into the hotchpot”. 


However, it may be noted that this was 
not the law laid down by the full bench 
in that case. In fact, Devadoss, J. who 
was also a member of the Full Bench af 
page 702 observed that— 


“It is not necessary for the presen? 
purpose to examine the Jaw relating to 
tenants in common, The position of the 
members | of a Hindu Joint family, after 
division in status and before division of 
property by metes and bounds or alloca 
tion or collection of outstandings, is not 
the same in all cases. Each case will de= 
pend upon the intention and conduct of 
the members,” 


This will go to show that the full bench 
did not lay down any proposition of law 
that in a suit for partition by one cos 
heir against the others, all the properties 
held as tenants in common must neces< 
sarily be brought into hotchpot, In 


“fact, that was not the point at issue be« 


fore the Full Bench and no decision was 
given thereon. As stated earlier, only, 
Kumarswami Sastri, J. had made pass 
ing observations to the said effect, The 
learned Judges of the division bench of 
this court in Prajaram’s case, (1970) 11 
Guj LR 602 (supra) seem to have adopt- 
ed the view of Kumarswami Sastri, J. 
But in fact the division bench was not 
called ‘upon to decide this point and in 
my opinion, the observations, referred to 
above were merely ‘Obiter Dicta’ and can- 
not be said to lay down any proposition 
of law. This point had directly arisen 
before the Bombay High Court in the 
case of Malhari Vaman Kramavant v. 
Vinayak Ravji Kramavant, AIR 1929 
Bom 323 wherein at page 325, it was ob= 
served as under :— 


“Although in the case of a joint 

family a person suing for partition must 
sue for partition of all the property I 
am not aware that there is any law by 
which a tenant in common seeking to 
recover possession of property left un- 
divided and in possession of other 
tenants in common is bound to include 
all these properties in one suit”. 
In this case. the court negatived the plea 
that another suit was barred by res 
judicata. Similarly, the division bench of 
the Madras High Court in the case of 
Pakkiri Kanni v. Haji Mohammad Man- 
joor Saheb, AIR 1924 Mad 124, observe 
ed that— 

“There is no direct authority that a 
suit for partition of common nropertv. 
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mot joint property is liable to dismissal 
on the ground that all the joint pro- 
perty in respect of which it might have 
been brought. has not been included. The 
plea of partial partition is not available 
when a suit for division of common pro~ 
perty and not joint property. is in ques« 
tion”. 

It may be remembered that this Madras 
decision was given after tHe Full Bench 
decision in Yerukola’s case was given. 
Tf the Full Bench had laid down any law 
that a suit for partial partition amongst 
eo-tenants could not lie, the division 
bench in the subsequent case could not 
have failed to notice the ratio laid down 
in that case. In fact, no such ratio was 
laid down by the Full Bench as explained 
earlier. In my opinion, the only ques- 
tion which had arisen before the Full 
Bench of the Madras High Court was as 
to which of the articles of the Limita- 
tion Act applied in the case. The Nag- 
pur High Court had taken the same view. 
In the case of Gapulal v. Gaiasa, AIR 
1932 Nag 92, it was observed that. 


“After a decree has been passed in 
a suit for partition of the family property 
a subsequent suit may be brought in res- 
pect of any portion of that property 
which had inadvertently been omitted in 
the former suit.” 


These decisions clearly go to show that 
the suit of the present nature is tenable 
and is mot barred either by Rule 2, 
Order 2, of the Civil Procedure Code or 
Section 11 of the said Code. 


7. Coming to the merits of this 
case, Mr. Mehta urged that the plaintiff 
had failed to prove that survey number 
260 ever belonged to Atmaram. He urged 
that it was the case of the defendant 
that the property was acquired by him 
in 1949 after the death of Atmaram and 
therefore, the plaintiff was not entitled 
‘to claim any partition with regard to the 
same. Barring the bare word of the de- 
fendant, there is nothing to show that 
this property was acquired by the de- 
fendant with his own money in 1949. 
In fact the defendant himself had ad- 
mitted that this very property belonged 
to Atmaram. It is very clear from hi 
reply Ex. 28 given by him to the notice 
Ex, 27 served upon him by the plaintiff 
before filing the present suit. In the 
notice, Ex. 27, the plaintiff had stated 
that she had come to know that the field 
bearing survey number 260 was given 
to some one for removing the earth there~ 
from for Rs, 5,000/-. She therefore, in- 
formed the defendant that the said act 
was illegal and was not binding on her, 
In the reply. Ex, 28. to that portion of 
the notice, the defendant has stated as 
under :— 

“Subject to the objections stated 
ahove. he admitted that the field hearing 
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survey number 260 was leased for a 
period of five years for removing the 
earth therefrom”. He also stated that 
Somabhai Punjabhai, Shivabhai Punjabhai 
and Shantaben daughter of Bechardas 
Bapuji had half share in the said pro- 
perty and the other half belonged to 
Atmaram. He also admitted that after 
taking account for the amount which he 
had to pay to the tenant, in pursuance 
of the judgment in jurisdiction suit No. 
214/51, he will do the needful after the 
appeal was finally decided by the High 
Court. In view of the categorical ad- 
mission of the defendant that Atmaram 
had interest in one-half of the said field, 
it does not lie in his mouth now to say 
that the suit property was purchased by 
him in 1949 and that it did not belong 
to Atmaram, Mr. Mehta, however, urg« 
ed that any admission by the defendant 
cannot be conclusive and of a binding 
nature. He urged that it was open to 
the defendant to show by leading evi- 
dence that the statement made by him 
was wrong or that it was inadvertently 
made. There can be no quarrel with the 
said submission. But in the instant case, 
the defendant has been unable to show 
that the ‘statement made by him was 
inadvertently made or that it was wrong. 
Barring the bare word of the defendant 
that he had purchased the suit property 
in 1949, there is nothing to show that this 
field was ever purchased by him with 
his own money. In fact, that was not 
his case in the written statement filed by 
him in the present suit. There is no 
doubt in my mind that the defendant 
has come out with this case that he pur- 

ased the suit field bearing survey 
number 260 with his own money. just 
with a view to defeating the plaintiffs 
claim. In my opinion, the learned Judge 
was right in negativing the defendant’s 
say. 


8. During the pendency of this 
appeal, the learned Advocate for -the 
Tespondent has given an application for 
permitting the plaintiff to amend the 
plaint in the suit as per the draft memo 
enumerated in Annexure A. In view of 
the fact that I have accepted the reason- 
ing of the learned Judge below. it is not 
necessary to amend the plaint. In my 
opinion, the suit as framed is tenable 
without amendment of the plaint. I, 
therefore, need not pass any orders on 
this application, 


9. In the result. the appeal fails 
and is dismissed with costs, 
Appeal dismissed, 
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C. V. RANE, J. 


Bankimchandra Shiwshanker and 
others, Petitioners v, Vishnuprasad 
Maganlal Vaidya and other, Respondents. 


Civil Revn. Appin, No. 787 of 1968, 
D/- 25-1-1972. against order of V. 
Shah, Joint Civil. J. 
Kutch, D/- 13-2-1968. 


-Index Note:— (A) Transfer of Pro- 
perty Act (1882), Section 67 — Non pro- 
duction of probate by legal representa- 
tives of mortgagee does not bar suit for 
sale, The reason is the decree in the suit 
cannot be one against a debtor for pay- 
ment of debt within the meaning of Sec- 
tion 214 of Indian Succession Act (1925) 
— (X-Ref:—~- Succession Act (1925), Sec- 
tion 214) — (X-Ref:— Civil P, C. (1908), 
0. 34, Rr. 4 and 5), (Para 3) 


Cases Referred: Chronological Paras 
AIR 1940 Lah 401 = 42 Pun LR 
560 (FB), Lachhman Singh v, 
Natha Singh 4 
(1904) ILR 28 Bom 630 = 6 Bom 
LR 582, peered Khemchand 
Gujar v. Yanaw 2 
(1893) ILR 22 Cal 143, 


Junior Division, 


Baidnath 
Das v. Shamanand Das 4.5 
(1894) ILR 16 All 259 = 1894 All 
WN 74 (FB), Fatehchand v, 
Muhammad Bakhsh 4 


S5. R. Divetia, for K. J. Vaidya, for 
Petitioners, 


ORDER :— The plaintiffs had filed a 
suit being Civil Suit No. 194 of 1966 in 
the court of the Civil Judge, Senior 
Division. Bhuj, for the recovery of the 
amount due on the mortgage by sale of 
the mortgaged property. According to 
the plaintiffs, the mortgage deed had 
been executed by one Mehta Maganlal 
Himatram in favour of their grand- 
father. The defendant having died dur- 
ing the pendency of the suit his legal 
representatives were brought on record 
in due course. The defendants raised two 
preliminary objections in the trial Court 
and they were that, the Court had no 
jurisdiction to try the suit and that the 
suit was not maintainable in view of the 
Provisions of Section 214 of the Indian 
Succession Act, 1925 (hereinafter referred 
to as the Act), as the plaintiffs who were 
claiming under the will of the deceased 
mortgagee had not produced a probate of 
the will as contemplated by that sec- 
tion. As regards the first objection, the 
learned trial Judge has held that, he has 
jurisdiction to try the suit. However, he 
upheld the second objection and gave 
time to the plaintiffs to obtain probate 
as contemplated by Section 214 of the 
Act. Being aggrieved by the above order, 
the plaintiffs have come in revision. 


GPITP/Paa/n9ivpD 
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2. Relying on the decision in the 
case of Nanchand Khemchand Gujar v. 
Yenawa, ((1904) ILR 28 Bom 630). the 
learned Civil [Judge has taken the view 
that. the provisions of Section 214 of the 
Act are not applicable to a suit on mort- 
gage but, according to him, as the plain- 
tiffs have claimed also a personal decree 
against the defendants, the suit was nof 
maintainable tnless the plaintiffs obtain- 
ed a probate of the will, 


3. Now, Section 214 (1) (a) (b) (iJ 
of the Act which is relevant for our pura 
pose provides— (1) No court shall— (a) 
pass a decree against a debtor of a de= 
ceased person for payment of his debt to 
a person claiming on succession to be 
entitled to the effects of the deceased 
person or to any part thereof, or (b) pro- 
ceed, upon an application of a person 
claiming to be so entitled, to execute 
against such a debtor a decree or order 
for the payment of his debt. — except 
on the production. by the person so 
claiming. of — (i) a probate or letters of 
administration evidencing the grant to 
him of administration to the estate of 
the deceased. Thus. according to -Sec- 
tion 214 of the Act, no decree can be 
passed against a debtor of a deceased 
person for payment of his debt nor can 
any such decree be executed against such 
debtor except on production by the per- 
son concerned of a probate etc. In the 
suit under cossideration, however, the 
question of passing a personal decree 
against the mortgagor would arise at a 
later stage as would be evident from the 
provisions of Order 34 of the Civil Proce- 
dure Code, According to Rule 4 of 
Order 34 of the Code, in a suit for sale 
like the present one: in the first instance, 
a preliminary decree would be passed. 
If the defendant fails to pay the amount 
due under the mortgage within the time 
fixed for the purpose by the Court in 
the preliminary decree. the plaintiff will 
have to apply for a final decree for the 
Sale of the mortgaged property as con- 
templated by Rule 5 of Order 34. The 
question of passing a decree for the re- 
covery of the dues from the other pro= 
perties of the mortgagor would arise 
only in case, the net proceeds of the 
sale held under Rule 5 are found in- 
sufficient to pay the amount due under 
the mortgage and the plaintiff makes an 
application for recovery of the balance, 
under Rule 6 of the above order. It will 
thus appear that the court has to first 
pass g preliminary decree as contem- 
plated by Rule 4 and that in the event 
of failure on the part of the mortgagor 
to pay the amount due under the preli- 
minary decree, a final decree for sale 
of the mortgaged property will be pass- 
ed. Thus, looking to the scheme of 
Order 34 of the „Civil Procedure Code, a 
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be treated as “a decree against a debtor 
for payment of his debt,” within the 
meaning of Section 214 of the Act and 
in that view of the matter the want of 
production of a probate etc, would not 
be a bar for passing decrees under Rules 
4 and 5 of Order 34. 

4, The above view does not in any 
way conflict with the decision in the case 
of Nanchand Khemchand Gujjar (supra) 
which does not seem to have been pro- 
perly interpreted by the learned Civil 
Judge. According to the above decision, 
the provisions of Section 4 of the Suc- 
cession Certificate Act (VII of 1889) 
which are more or less similar to those 
of Section 214 of the Act, so far as 
clauses (a) and (b) of sub-section (1) are 
concerned, do not apply to a suit for a 
sale on a mortgage. It appears from the 
aforesaid decision that, the High Court of 
Bombay has preferred the view of the 
Calcutta High Court in the case of Baid- 
math Das v. Shamanand Das, (1895) ILR 
22 Cal 143 and two other cases. to that 
of the Full Bench of the Allahabad High 
Court in the case of Fatehchand v. 
Muhammad Bakhsh, ( (1894) ILR 16 All 
259 (FB)), Giving reasons for preferring 
the view of the Calcutta High Court, ac- 
cording to which the necessity of succes- 
sion certificate under S, 4 of the Act is 
limited to those suits where the Court is 
called upon te pass a personal decree 
against a debtor of a deceased person for 
payment of his debt and no such certi-« 
ficate is necessary for the purpose of a 
suit for a sale on a mortgage, their Lord- 
ships have observed in the above case: 


“If the Allahabad Full Bench intend 
ed to hold that Section 4 of the Succes- 
sion Certificate Act applied only to such 
a suit for a sale on a mortgage and not 
to every suit for a sale, their ruling 
should not conflict with the view of the 
Calcutta High Court as to the applicabi- 
lity of that section. Having regard then 
to the fiscal character of the Succession 
Certificate Act and the language of Sec- 
tion 4, we have arrived at the conclusion 
that the interpretation put upon that 
section by the Calcutta High Court is 
correct, It may be that. as the Allahabad 
Full Bench point out, “a mortgagor needs 
as much protection as any other debtor 
when sued for a debt by a person claim- 
ing to be entitled to the effects of his 
deceased creditor; but, on the ` other 
hand, as to this question of protection, 
there is a difference between a mortgagor 
who has made himself personally liable 
to pay and also mortgaged his property 
as security for the debt and one who has 
made the property alone security there- 
for. In the former case. he may be sued 
by one who may not be the legal re- 
presentative of the creditor and in that 
case he may have to pay twice over, if 
the richtful heir sues without heing able 
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to recover from the wrong person if the 
person be insolvent. In the latter, if a 
wrong person sues and obtains a decree 
and sells the property, the rightful heir 
cannot enforce payment from the mortga- 
gor, but must hold the property alone 
liable and the property remains liable all 
the same. The mortgagor is no loser 
and needs no protection.” 


It has also held that Section 4 of the 
Succession Certificate Act would apply 
to a personal decree if the net proceeds 
of the sale of the mortgaged property are 
found insufficient to pay the amount due 
under the mortgage. There is nothing 
in the above decision to show that a pre~ 
liminary decree under Rule 4 and a final 
decree for the sale of the mortgaged pro- 
perty as contemplated by Rule 5 of 
Order 34 of the Civil Procedure Code 
cannot be passed without the production 
of a succession certificate, It is thus 
found that, the view of the learned trial 
Judge that, as the plaintiffs have also 
asked for a personal decree against the 
mortgagor. the suit cannot be proceeded 
with without the production of the pro- 
bate of the will. is arroneous. Even ac- 
cording to the decision of the Full Bench 
of the Lahore High Court in the case of 
Lachhman Singh v. Natha Singh. (AIR 
1940 Lah 401 (FB)) in which the deci- 
sion in the case of Nanchand Khemchand 
(supra) has been followed, a succession 
certificate under Section 214 of the Act 
is not necessary for maintaining a suit 
by a mortgagee for recovery of the 
amount due by sale of the mortgaged 
property. 


5. The Division Bench of the Cal- 
cutta High Court has also taken a simi- 
lar view in the case of (1895) ILR 22 Cal 
143 (supra) to which a reference hes been 
made in the above decision of the Bom- 
bay High Court. In the above case to 
enforce a mortgage bond, the plaintiff 
prayed that, the amount might be decreed 
to be paid within a fixed time together 
with costs of the suit and that in case 
of non-payment the mortgaged property 
should be sold, and the amount realised 
from the sale proceeds and if they should 
be insufficient, the balance should be re~ 
covered, from the defendant personally 
and from his other properties. One of 
the contentions that was raised in the 
above case was that, the plaintiff was 
not entitled to get a decree without a 
certificate of succession as provided by 
Section 4 of the Succession Certificate Act, 
While negativing the above contention it 
has been observed by the Calcutta High 
Court: 

“In the present case, no decree was 
passed by the Court below against the 
debtor personally, and the only relief 
that has been granted by that court to 
the plaintiff is a relief against the pro< 
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perty mortgaged; and though no doubt 
the property is liable to be sold oniy in 
the event of the defendant failing to pay 
the money due under the mortgage by 
the time fixed by the court, it could hard- 
Iv be said that that is a decree against 
me debtor for payment of his debt, pro~ 
perly so-called.” 


fin view of what is stated above if be~- 
comes evident that, Section 214 of the 
Act is not applicable to suits on mortgage 
like the present one and that the question 
of obtaining a probate of the will would 
arise only at the time of passing a per- 
sonal decree against the mortgagor. In 
that view of the matter, the order pass- 
ed by the learned Civil Judge on 13-2- 
1968 cannot be sustained. I therefore 
set aside the above order and direct that 
the learned Civil Judge should proceed 
further with the suit and dispose it of 
according to law in the light of what is 
stated above. Rule is accordingly made 
absolute. The respondents to pay the 
costs of the petitioners, 


Revision allowed, 
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Doshi Kantilal Kanaiyalaf and an= 
other, Petitioners v, Modiya Chandulal 
Chhotalal Ranchhoddas and another, Op: 
ponents, 


Civil Revn. Appln. No, 1271 of 1971, 
{converted from Second Appeal No, 288 
of 1976). D/- 1/2-12-1971, from decision 
of S. S. Shah, Dist, J. Panchmahals 


Godhra, in C. A. No. 6 of 1970, 


Index Note :— (A) Civil P, C. (1908), 
Section 47, Order 20, Rule 11, Order 23, 
R. 3 — Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947) 
(as applied to Gujarat), Sections 12 (1) 
and 13 (1) — Consent decree for posses- 
sion and rent, granting instalments with 
default clause — Further provision that 
decree was not to be executed provided 
the judgment debtor paid up instalments 
regularly — Construction — Decree held 
not providing for penalty but gave con- 
cession — Decree not nullity under Rent 
Control Act, 


Brief Note:— (A) Last provision in 
the decree held did not provide penalty 
or forfeiture but was result of concession 
given to J. D. by decree-holder on cer= 
tain conditions, On default the Court 
was justified in executing the decree and 
had no jurisdiction to grant relief to 
fudgment-debtor on ground of forfeiture. 
(1906) 8 Bom LR 813, Expl, & Disting; 
AIR 1949 Bom 97 (FB), Fol; AIR 1971 
Gui 270, Rel. on; AIR 1951 Bom 290 & 


IK P/LP/G337/72/VBB 


Doshi Kantilal v. Modiya Chandulal (Sheth J.} 


A. I. R. 


ILR (1971) Guji 650 end AIR 1969 SC 
1349 and AIR 1925 Bom 104 and (1963) 4 
Guj LR 710, Disting. (Paras 13 & 14) 


Nor was the decree, a nullity under 
the Rent Control Act. It was not a case 
where possession was intended +o be 
given only by way of penalty in case 
there was some default made in paying 
the _future instalments. Neither the 
relationship of landlord and tenant was 
created or continued. (1970) 12 Guj LR 
1012, Rel. on; Civil Appeal No. 372 of 
1965, D/- 7-12-1967 (SC), Expl 

(Para 24) 
Cases Referred: Chronological Paras 
AIR 1971 Gui 270 = 12 Guj LR 
492, Gandhi Gopaldas Gordhan- 
das v. Bai Lalitabai Marghabhai 
(1970) Civil Revn. Appln. No. 1393 
of 1970, D/- 23-12-1970 = ILR 
(1971) Gui 650, Abubhai Fakir-~ 
bhai v, Mutawalli Mohmad Usman 
Sidikbhai 8, LZ 
(1970) S. A. Nos, 1037 of 1965 and 
ace of 1964, D/~ 11-11-1970 = 
2 Gui LR 1012, Shah Rasiklal 
Chunilal v. Sindhi Shyamlal Mul- 


t, 16 


chand f 24 
AIR 1969 SC 1349 = (1969) 3 SCR 

950, Lala Praduman Kumar v, i 

Virendra Goyal T8 
41967) Civil Appeal No. 372 of 1965, 

D/- 7-12-1967 (SC). 25 


‘(ATR 1963 SC 1459 = (1964) 2 SCR 
114, State of Punjab v. British i 
India Corporation Ltd. 25 
(1963) 4 Gu} LR 710 = ILR (19638), 
Gui 827, Chhotelal Dayalii v. 
Bai Labhkunver Dayalbhai 20 
‘ATR 1951 Bom 290 = 53 Bom LR 
100, Gajanan Govind y. Pan- 
durang Keshav j 6, 15, 17 
AIR 1949 Bom 97 = 50 Bom LR 
638 (FB), Waman Vishwanath v. 
Yeshwant Tukaram 6, 8. 14, 15, 


AIR 1949 Bom 402 = 51 Bom LR ` 


1s Sumatibai Waman Kirlikar 
A. B. Shirgaonkar 25 

ATR 1934 Bom 370, Burjorji Sha- 
purji v. Madhavlal Jesingbhai 7 

AIR 1925 Bom 104 = 26 Cri LJ 
948, Krishnarao 19 


AIR 1925 Bom 404 = 27 Bom LR 
678, Krishnarao Pandurang V, : 
Balvant Keshav 19 

{1906) 8 Bom LR 813 = ILR 31I 
Bom 15 (FB), Krishna Bai v. 
Hari Govind Kulkarni 


V. J. Desai. for Petitioners: 


. Shah, for Opponent No, -1. 


ORDER :-— At the outset of the hears 
ing of the matter, Mr. V. J. Desai, ap- 
pearing for the petitioners (judgment~ 
debtors Nos, 1 and 2), stated that no 
second appeal lay and only renion lay, 
as decided bv a Division Bench of this 
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Court In Gandhi Gopaldas Gordhandas v. 
Bai Lalitabai Marghabhai, 12 Gui LR 
492 = (AIR 1971 Gui 270) and. there- 
fore, requested that leave be granted to 
convert this second appeal into a Civil 
Revision Application and that request 
has been granted. The appellants wil 
therefore, be referred to as “the peti- 
tioners” and the respondents will be re~ 
ferred to as “the opponents” hereafter. 


2. The facts leading rise to this 
revision petition. briefly stated. are as 


ander 2 

3. Opponent No, filed Civil Suit 
No. 268 of 1968 against the present peti- 
fioners for recovery of arrears of rent 
to the extent of Rs, 642/-. Agreed amount 
of rent was Rs, 22/~ per month Oppo- 
nent No. 2 was joined as a party in that 
suit on the basis that he was a surety. 
In that suit, possession of the leased pro- 
perty was sought from the tenants, on 
the ground of non-payment of rent. In 
that suit, parties entered into a compro- 
mise and a consent decree came to be 
passed on the basis of that compromise, 
by the learned Civil Judge, Junior Divi- 
sion, Dohad, on 24-12-1968. According 
to the decree-holder (opponent No. 1) 
certain concession was made in favour 
of the judgment-debtors, Conditions of 
concession having not been complied with, 
the decree-holder had become entitled to 
execute the decree for possession, and 
eventually, sought for possession by ex- 
ecuting the decree for possession. passed 
in the aforesaid suit. 


4, The judgment-debtors 
fioners) raised objections an 
that there was a penal clause. Penalty 
was provided. They should, therefore, 
be relieved of forfeiture and the decree 
for possession should not be executed. 


5. The executing Court negatived 
fhe contentions raised by the judgment- 
debtors by its order, dated 13-1-1970, and 
directed that the Darkhast should proceed 
further and ordered to issue warrant for 
possession under Order 21, Rule 35 of 
the Civil Procedure Code (which will be 
hereinafter referred to as “the Code”). 


6. Being dissatisfied with that 
order passed by the Executing Court, the 
judgment-debtors (petitioners) preferred 
Regular Civil Appeal No. 6 of 1970 in 
the District Court of Panchmahals at 
Godhra. The learned District Judge. on 
construing the terms of the relevant con- 
sent decree, came to the conclusion that 
the consent decree did not create a re- 
lationship of a landlord and a tenant or 
the said relations were not even con- 
tinued by the consent decree. Accord- 
ing to him, the judgment-debtors were 
given a concession that the decree for 
‘possession shall not be executed provid- 
ed they paid up the amount of Rs. 375/- 
in monthly instalments of Rs. 125/- pay= 
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able from 23-1-1969. regularly. Now, 
in order to be entitled to the concession, 
they should strictly comply with the 
conditions before as laid down by the 
Full Bench of the Bombay High Court 
in Waman Vishwanath v. Yeshwant Tuka- 
ram, 50 Bom LR 688 = (AIR 1949 Bom 
97 (FB)) and the decision of a_Division 
Bench of the Bombay High Court in 
Gajanan Govind v. Pandurang Keshav. 
53 Bom LR 100 = (AIR 1951 Bom 290), 
In terms he came to the conclusion thaf 
this was a case where the judgment-deb- 
tors were given concession on certain 
terms which were conditions precedent 
and consequently, the judgment-debtors 
had to comply with them strictly in 
order to entitle themselves to the conces~ 
sion. It is not disputed that the judg- 
ment-debtors had not paid the amounts 
of instalments regularly as contemplat- 
ed by the consent decree and that being 
so, they are not entitled to the conces- 
sion now claimed by them. The ques- 
tion of relief against forfeiture, there- 
fore, does not arise in the instant case. 
In that view of the matter, he dismissed 
the appeal with costs. 


T. Being dissatisfied with that 
order, ïudgment-debtors Nos. 1 and 2, 
have preferred the present revision to 
this Court. 


8. Mr. V. J. Desai, appearing for 
the petitioners, urged that the present 
case fell within the ratio of the decision 

a Full Bench of the Bombay High 
Court in Krishna Bai v. Hari Govind 
Kulkarni, (1906) 8 Bom LR 813. and 
not within the ratio of the decision of a 
Full Bench of the Bombay High Court 
in 50 Bom LR 688 = (AIR 1949 Bom 
97 (FB)). He urged that if para. 4 of 
the consent decree is read along with 
para. 1 of the consent decree in ques- 
tion, it is evident that the intention of 
the parties to the proceeding was to see 
that payment is secured, With a view 
to see that the payment is secured. penal 
clause was incorporated. Penal clause 
was that in case the amounts are nof 
paid as agreed upon on the due dates, 
the decree-holder will be entitled to ex- 
ecute the decree for possession and re~- 
cover possession from the judgment-deb- 
tors. Mr. Desai submitted that the par- 
ties intended to continue the relation- 
ship of landlord and tenant between the 
parties and only in case there was de- 
fault in payment of the amounts agreed 
upon, by way of penalty it was provid- 
ed that the landlord will be entitled to 
get possession by executing the decree 
in question. That is in substance the 
mature of the decree, submitted Mr. Desai. 
He has also urged before me that 
even the Executing Court can give relief 
against forfeiture. Even if the two Courts 
below have not given this relief against 
forfeiture. this Court can grant such re= 
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lief. Mr. Desai further submitted that 
an unreported decision of this Court in 
Civil Revn. Appln. No. 1393 of 1970 (Guj) 
given by Divan, J.. after the difference 
of opinion arose between the Judges of 
a Division Bench of this Court. consist- 
ing of S. H. Sheth and D. P. Desai, JJ., 
clearly supported his argument. He also 
invited my attention to two other deci- 
sions; One decision of the Bombay High 
Court and one decision of the Supreme 
Court. to which I will make reference 
at an appropriate stage. 


9. Before I advert to the autho- 
rities cited at the Bar, I first propose 
to refer to the terms of the decree, the 
interpretation of which will decide the 
~ease one way or the other. 


10. Para. 1 of the consent-decree 
in terms states that the defendants do, 
hhand-over possession of the suit pro- 
perty subject to the conditions follow- 
ing, on 23-4-1969. In case the defen- 
dants make default in that behalf. the 
plaintiff is entitled to take the possession 
of the suit property by executing the 
decree. from the defendants. 


11. Para. 2 states that as regards 
the suit claim, costs and mesne profits 
upto the date. payment of Rs, 475/- in 
lump has been agreed upon. Towards 
it, Rs. 100/- have been paid by the de- 
fendants to the pleintiff in cash. Balance 
of Rs. 375/- is agreed to be paid by the 
defendanis to the plaintiff by monthly 
instalments of Rs, 125/-. The first in- 
stalment is to commence from 23-1-1969 
and the remaining instalments are to be 
paid accordingly on that date of the fol- 
lowing months. It is provided in that 
para that if the defendants make any 
default therein, the plaintiff is entitled 
to recover that amount by executing the 
decree against the defendants. 


12. Para. 3 of it reads: 3 


“From to-day till the plaintiff gets 
possession of the suit property. for use 
and occupation by way of mesne profits, 
the defendants agreed to give Rs. 22/- per 
month separately. In case the defen- 
dants make default therein, the plaintiff 
is entitled to recover that amount by 
executing the decree and in that event, 
if any Court-fees are to be paid by the 
plaintiff, the defendants would give credit 
for the same.” 

13. Para. 4 of it reads? 


“In case the defendants pay regulars 
ty all the aforesaid sums to the plain- 
tiff, the plaintiff is not entitled to recover 
possession of the suit property from the 
defendants and in that event, it is to be 
deemed that there is no condition of 
taking possession as stated in para. 1 
above.” 

It is prayed that such a decree be 
passed in favour of the plaintiff against 
the defendants. It is significant to note 
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that in para. 1 of the consent decree, a 

decree for possession has been passed in 

favour of the plaintiff. The decree-hol- 

der is entitled to get possession by ex- 

ecuting the decree on 23-4-1969. No 

doubt, that part of the decree was sub- 

ject to the terms following thereafter. 

Terms mentioned in para. 2 made provi- 

sion for the amount found due including 

the suit claim and mesne profits upto ~ 
the date of the compromise and that 

amount was agreed to be paid by month- 

ly instalments stipulated therein. A 

clear provision was made as to what is 

to be done in case there was default. 

That amount was agreed to be recovered 

by executing the decree. In para. 3, 

similar provision was made that mesne 

profits have to be paid by the defendants 

every month at the Rate of Rs, 22/~, to 

the plaintiff till the date the plaintiff gets 

the possession of the suit property. In 

that very para, provision was made as 

to what is to be done if there was de- 

fault in that behalf. It was agreed that 

it was to be recovered by the plaintiff 

by executing the decree against the de- 

fendants. Even a provision was made 

for paving the Court-fees for those 

mesne profits. Para, 4, which is the 

penultimate clause. refers to the conces- 

sion given by the plaintiff to the defen- 

dants. In terms it is recited therein that 

in case the defendants regularly pay all 

the aforesaid sums. in that event the 

plaintiff has not to take possession of 
the suit property. from the defendants. 

It is only in that event, it will be deem- 

ed that there is no term regarding tak- 

ing of possession in para. 1. It is. there- 

fore. evident that this is mot a penal 

clause, It does not impose any penalty. 

In my opinion, on careful reading of these 
four paras of the consent decree. there 

is no escape from the conclusion that 
this is not a penal clause; it does not 
provide for any penalty. It is a conces- 
sion given to the judgment-debtors by 
the decree-holder that in case the judg- 
ment-debtors pay all the aforesaid sums 
regularly, the decree-holder is not to re- 
cover possession of the suit property to 
which he is entitled and in that event, 
Le. on fulfilment of those conditions, it 
will be deemed that condition in para 
No. 1 regarding taking of possession has 
mot been entered into, that is, it is non- 
existent. 


14, In my opinion, the present 
ease falls within the ratio of the deci- 
sion of a Full Bench of the Bombay High 
Court in 50 Bom LR 688 = (AIR 1949 
Bom 97) (FB) (supra) and does not fall 
within the decision of a Full Bench of 
the Bombay High Court in (1906) 8 Bom 
LR 813 (FB) (supra). 


15. A Division Bench of the Bom< 
bay High Court in 53 Bom LR 100 = 
(AIR 1951 Bom 290) has considered the 
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aforesaid two decisions and concluded that 
there was no conflict in between those 
two decisions. They operate in two dif- 
ferent fields. The relevant observations 


made therein are at page 102. They arer 


“The decree in question is a com< 
promise decree and it was passed by the 
Civil Judge, Junior Division. Poona, in 
Civil Suit No. 551 of 1946 on August 22, 
1947. This suit had been filed by the 
landlord against his tenant claiming to 
recover possession of the premises let to 
the tenant on the ground that he had 
committed default in the payment of rent. 
According to the plaint the tenant was 
liable to pay Rs. 84/- as past rent before 
the date of the suit. By the compromise 
decree the defendant was ordered to pay 
the said amount of Rs. 84/-, costs of the 
suit and the rent which had accrued due 
since the institution of the suit upto the 
end of August. 1947. It was admitted by 
the plaintiff that this amounted in all to 
Rs, 188/-, out of which Rs. 100/- had al- 
ready been paid by the defendant. In 
effect, therefore, the defendant was order- 
ed to pay the balance of Rs. 88 and 
Rs. 4-8-0 as the rent for September. The 
whole of this amount of Rs, 92-8-0 had 
to be paid by the defendant before the 
end of September 1947. these terms 
the consent decree allowed the defendant 
to remain in possession of the premises 
es a tenant of the plaintiff. The consent 
decree further provided that in case the 
defendant made a default in paying the 
amount as aforesaid, the plaintiff should 
recover possession of the property 
through Court. The judgment-debtor did 
not pay the amount on or before Septem- 
ber 30, 1947, but paid Rs. 92/- on October 
1, 1947. Thereupon the decree-holder 
filed the present execution application and 
claimed to recover possession of the pre- 
mises in question. Pending the hearing 
of this application the judgment-debtor 
paid annas eight which he had failed to 
pay even on October 1, 1947, and he also 
tendered in Court the amount of rent 
which had become due subsequent to the 
filing of the execution application. If 
was on these facts that. the question 
which the Courts below had to consider 
was, whether the judgment-debtor should 
be relieved against forfeiture”. - 

It was in context of these facts, it has 
been observed at page 103 by Gajendra- 
gadkar, J.. speaking for the Full Benchs 


“There can be no doubt that the pre« 
sent case falls within the principle laid 
down by the Full Bench of this Court in 
Krishna Bai’s case. (1906) 8 Bom LR 813 
(FB). In the said case the plaintiff was 
seeking to enforce by a suit her right to 
forfeiture which had been declared in a 
consent decree. The decree was merely 
declaratory and could not have been ex 
ecuted, That is why the decree-holder 
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had to file a separate suit to enforce the 
terms of the said decree. The defence 
raised by the judgment-debtor in the said 
suit was that he should be relieved 
against forfeiture and the said plea of 
the defendant was accepted by the Full 
Bench”. 
It is, observed at page 104: 
ANEAN The l Bench in Waman’s 
case. 50 Bom LR 688 = (AIR 1949 Bom 
97) (FB) preferred the view expressed by 
Beaumont. C. J. and ruled that the con- 
trary view adopted by Macleod, C. J. on 
several occasions should be treated as no 
longer good law. Shortly stated the view 
accepted by the Full Bench was that if 
it appears that the decree in question 
directs a certain sum of money to be paid 
by a particular date and adds a condi- 
tion thet if the said money is not paid 
on the said date, a larger sum shall be 
paid. that condition is in the nature of a 
penalty against which a Court of equity 
can grant relief and award to the party 
g payment only such damages as 
may have suffered by the non-perfor- 
mance of the term as to the payment of 
the money. On the other hand, if the 
decree makes a particular sum payable 
on a certain date and it follows the said 
direction by a condition allowing to the 
debtor a concession, as for example, the 
liberty to pay a lesser sum or to pay the 
said sum by instalments. then the party 
who seeks to take advantage of that con- 
cession must carry out strictly the con- 
ditions on which the concession was grant- 
ed. If the terms on which the conces- 
sion was thus given are not carried out, 
there is no power in the Court to relieve 


the defaulting party from the obligation 
of so doing”, 

16. A Division Bench of this 
Court. consisting of S. H. Sheth and 
D. P. Desai. JJ. in 12 Gui LR 492 = 
(AIR 1971 Gui 270) (supra). has also taken 
the same view observing: 


“The questions which naturally in 
execution of decree of such types which 
contain penal or forfeiture clause are: 
whether the decree contains a penal 
clause, whether the judgment-debtor is 
entitled to relief against forfeiture, whe- 
ther the decree embodies an independent 
agreement as to the delivery of possession 
so as to secure payment of arrears of rent 
and compensation contemplated by the 
agreement or whether it is a decree for 


possession out-right in execution of which 
possession of the suit premises can be 
recovered, 

There are two judicial pronounce; 
ments on the questions: 

(1) Where a decree passed either by 
consent or in invitum. permits payment 
of the decretal amount in instalments and 
provides that on failure of payment of 
one or more instalments the whole 
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amount of the decree would become pays 
able at once, Courts are bound in the 
event of such failure, to execute the 
decree in accordance with its terms, and 
are not at liberty to relieve against the 
consequences of failure on equitable con« 
siderations except against penalties or 
against forfeitures. In such case, the 
Court ‘has to determine whether a certain 
obligation undertaken by a judgment« 
debtor is in the nature of a penalty or 
whether it is the result of a concession 
conferred upon him by the decree-holder. 
A Court of equity can grant relief against 
a condition which is in the nature of 
penalty but if the decree-holder has con= 
ferred concession upon the judgment- 
debtor in case the latter fulfils the obliga~ 
tion undertaken by him within a speci- 
fied time and if the judgment-debtor does 
not duly fulfil his obligation, he loses the 
concession and the Court has no jurisdic~ 
tion to grant any relief to him in such a 
case, 

(2) The Court can grant relief against 
forfeiture if, under the consent decree, 
the status of landlord and tenant between 
the parties has arisen from contract or 
custom. 

Thus, where the relationship of Jand-« 
Jord and tenant was created or continued 
between the parties by a compromise 
decree, the fudgment-debtor (tenant) 
would be entitled to relief against for- 
feiture resulting from his failure to pay 
the rent at the stipulated time. 

It is, therefore. for the executing 
Court to decide whether the case with 
which it is dealing attracts the ratio leid 
down in Kri bai’s case, (1906) 8 Bom 
LR 813 (FB) or in Waman Vishwanath’s 
ease, 50 Bom LR 688 = (AIR 1949 Bom 
97) (FB). 


In my opinion, if I may say so with Tes- 
pect. this decision correctly lays down 
the ratio. 


17. I will now refer to the un- 
reported decision of Divan, J. in Civil 
Revn, Appin. No. 1393 of 1970, decided 
on 23-12-1970 (Gui) relied upon by Mr. 
Desai in support of this arguments. Divan, 
J.. has considered all these decisions and 
has laid down the same ratio. as stated 
earlier by me, by quoting the observa~ 
tions made by the Division Bench of 
Court in the aforesaid decision. The re~ 
levant observations made in regard to the 
terms of the decree, which Divan. J. was 
called upon to construe. are as under: 


"In the instant case it Is clear thaf 
though originally the plaintiff-landlord 
had filed a suit praving for a decree for 
eviction against the defendants-tenants and 
also praying for arrears of rent. under 
the terms of the compromise decree it 
was only provided that by agreement the 
arrears of rent had been fixed at Rupees 
500/- as a lump sum, though in fact they 
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were much more, and also it was provided 
that the arrears of rent should be paid 
by instalments of Rs, 18/- each. In case 
any two instalments were not paid by the 
tenants then a provision was made in 
the decree that the decree-holder would 
be entitled to recover possession of the 
rented premises, It should be borne in 
mind that under the consent decree. no 
decree for possession was passed in favour 
of the landlord with a further provision, 

t in case the amount of arrears of 
rent was paid by regular instalments 
without committing a default, possession 
was not to be obtained. Thus it was not 
a case of a concession being given to the 
tenant in case he paid up the arrears of 
amount by regular instalments on due 
dates. But what was provided by the 
consent decree was that this amount of 
arrears of rent should be paid by instal- 
ments of Rs. 18/- each and in case of 
default being committed in payment of 
any two ents the much heavier 
loss of possession of the suit premises was 
to follow. Thus it was a case of money. 
decree payable by instalments with the 
condition imposed that if default was 
committed in payment of any two ins 
stalments the penal clause was to follow 
and as pointed out by Sir John Beaumon#t 
in Burjori’s case, (AIR 1934 Bom 370} 
which was followed by the Full Bench in 
Waman's case, 50 Bom LR 688 = (AIR 
1949 Bom 97) (FB). it was open to the 
executing Court to grant relief against 
such penal clause. It should be noted that 
in the instant case the Court of the firs# 
instance has relieved against forfeiture 
and has granted relief to the judgment. 
debtor by providing that if the amoun 
of arrears was paid upto date on or be- 
fore a particular date the warrant for 
possession should not be executed against 
him at all. In my opinion, in passing the 
order that he did the trial Judge hes cor- 
rectly followed the principle laid down 
by Sir John Beaumont in Burjoriji’s case 
and by the Full Bench in Waman’s case 
and by the subsequent Division Bench 

in Gajanan’s case. Bom LR 100 = 
{AIR 1951 Bom 290)”, 

In the instant case, as said aier 
a decree for possession in terms has been 
passed. By para 4, a concession has been 
given and that concession is that in case 
the tenant pays all the aforesaid sums 
regularly, the plaintiff has not to take 
possession of the suit property from the 
defendant and in that event, it is to be 
deemed that the condition of taking pos- 
session mentionedin para lhas not been 
existing. In my opinion, this is a clear 
case of a concession. It is not a case of 
penal clause. The judgment-debtors 
would. therefore. be entitled to get this 
concession only if the conditions agreed 
upon are fulfilled. They are to be strict- 
ly fulfilled. Admittedly, the conditions 
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have not been fulfilled. The judgment- 
debtors are, therefore, in my opinion, not 
entitled to the concessidén granted, It 
being not a case of penalty, there is no 
question of relieving against forfeiture. 


18. Mr. Desai invited my atten 
mn to the decision of the Supreme Court 

Lala Praduman Kumar v. Virendra 
Goyal. AIR 1969 SC 1349, The ratio of 
that decision is: 

“The covenant of forfeiture of ten- 
ancy for nonpayment of rent is re- 
garded by the Courts as merely a clause 
for securing payment of rent, and unless 
the tenant has by his conduct disentitled 
himself to equitable relief the Courts 
grant relief against, forfeiture of tenancy 
on the tenant paying the rent due, in~ 
terest thereon and costs of the suit, 

In terms, Section 114 (Transfer of 
Property Act, 1882) makes payment of 
rent at the hearing of the suit in eject- 
ment a condition of the exercise of the 
Court’s jurisdiction but an appeal being 
a rehearing of the suit, in appropriate 
eases it is opento the appellate Court at 
the hearing of the appeal to relieve the 
tenant in default against forfeiture, Pas- 
sing of a decree in ejectment against the 
tenant by the Court of First Instance does 
not take away the jurisdiction of the 
appellate Court to grant equitable relief”. 
There is no dispute about the proposition 
enunciated therein. In the instant case, 
as said earlier. the question is whether 
under the consent terms concession is 
given and that concession is available if 
certain conditions are fulfilled or it pro- 
vides for penalty, 

19. Mr, Desai also invited my at- 
fention to the decision of a Division 
Bench of the Bombay High Court in 
Krishnarao Pandurang v. Balvant Keshav, 
AIR 1925 Bom 404, wherein it is observ- 

“Although an executing Court cans 
not modify or vary the terms of a des 
cree, it has power to relieve a party to a 
decree against the consequences of his 
default in not observing the obligations 
imposed upon him by a decree.” e 
This decision also is not helpful for 
deciding the question that is posed bes 
fore me, 

20. Mr, Desai also invited my 
attention to the decision of this Court in 
Chhotalal Dayalji v. Bai Lebhkunver 
Dahyabhai, (1963) 4: Guj LR 710, 
Raju. J.. has observed therein: 

“Merely by reason of the fact that 
a suit is filed, the statutory tenancy does 
not come to an end. Until the possession 
is handed-over either voluntarily or by 
the Court the statutory tenancy con- 
tinues. The clause in the decree that 
possession should be handed-over makes 
no difference in this position. It is only 


when possession is handed-over that the . 
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statutory tenancy comes to an end as a 
result of the operation of the order of 
the Court. If in pursuance of the de=- 
eree passed by the Court the tenant is 
mot evicted, the statutory tenancy con= 
tinues until he is evicted.” 

It is further observed therein: 

“The words used by the parties In 
the agreement are not decisive of the 
question whether what is granted is a 
lease or not, In the compromise or the 
agreement between the parties the de» 
cree-holder agreed that the premises 
may not be got vacated if the defendanf 
pays mesne profits at the rate of Rs, 18/« 
per month regularly. Although the word 
‘mesne profits’ has been used, the agrees 
ment may amount to a lease.” 

In my opinion, this decision also is not 
very helpful for deciding the question 
that is posed before me. 

21. I have referred fo the deci- 
sion of the Full Bench of the Bombay 
High Court and on construing the terms 
of the consent decree, it appears that 
the case falls within the ratio of 
Waman’s case, 50 Bom LR 688 = (AIR 
1949 Bom be (FB). 

22. t has hen urged finally by 
Mr. Desai Diet the decree in question 
which is a consent decree, Is a nullity, 
as there is a fetter on the jurisdiction 
of the Court under the relevant provi- 
sions of the Act, Section 13 of the Act 
lays down: 

“(i) Notwithstanding anything con« 
tained in this Act but subject to the 
provisions of Section 15. a landlord shall: 
be entitled to recover possession of any 
premises if the Court is satisfied......... i 
In the instant case. in the consent terms, 
there is no mention made expressly that 
the Court is satisfied that the present 
case falls under one of the clauses men« 
tioned in. Section 13 of the Act. 


23. Section 12 (1) of the Acf 


reads: 

“(1) A landlord shall not be entitled 
fo the recovery of possession of any 
Premises so long as the tenant pays. or 
is ready and willing to pay, the amount 
of the standard rent and permitted in- 
creases, if any. and observes and per- 
forms the other conditions of the tenancy, 
in so far as they are consistent with the 
provisions of this Act.” 

Desai submitted that this section 
also puts fetters on the jurisdiction of 
the Court. He, therefore urged that 
there would be no difference in the case 
when possession is sought for, on one of 
the grounds mentioned in Section 13 of 
the Act or possession is sought on. the 
ground of non-payment of rent. In 
both the cases, tenant cannot waive any 
of the rights given under the Act. He, 
therefore, contended that in the absence 
of any express statement made by the 
Court which passed the decree on the 
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basis of the consent terms. that it was 
satisfied that the tenant was not entitled 
to protection on the basis of the provix 
sions of Section 12 or Section 13 of the 
Act, the decree is a nullity and the ex« 
ecuting Court would not be justified in 
executing such a decree which is a nuls 
lity. 

24. In support of his submission, 
Mr. Desai invited my attention to cer~ 
tain observations made by a Division 
Bench of this Court in Second Ap- 
peals Nos, 1037 of 1965, 866 of 1964, 
etc., decided on 10th/1ith November, 
1970 (Guj). The Division Bench consist» 
ed of J, B. Mehta and D, A, Desai, JJ. 
All the three decisions of the Supreme 
Court have been referred to therein. 
Several English decisions have also been 
referred to therein. It is observed there- 

“It is true that the relevant provi« 
sion of the Delhi Rent Control Act in 
Section 13 is a composite section, which 
combines Sections 12 and 13 of the Bom< 
bay or Saurashtra Rent Act. It is also 
true that this relevant Section 13 (i) 
starts with a non-obstante clause that 
notwithstanding anythi to the con= 
trary contained in any other law or any 
contract. no decree of eviction shall 
passed by any Court in favour of the 
Jandlord against any tenant unless the 
Court is satisfied of one or the other of 
the catalogued grounds. As we have 
already pointed out, in such a public 
welfare statute even on the ground of 
general public policy, this prohibition 
against contracting out would always 
have to be implied because such a sta- 
tute is not intended only for personal or 
individual protection but on wider pub- 
lie policy grounds must have an extende 
ed operation.” 


Tt is further observed therein: 

“Without such a satisfaction, the 
Court is incompetent to pass a decree 
for possession. Jn other words, 
jurisdiction of the Court to pass a de- 
cree for recovery of possession of any 
premises depends upon its satisfaction 
that one or more of the grounds men- 
tioned in Section 13 (1) have been prov- 
ed. In the case before their Lordships 
at no stage the Court was called upon 
to apply its mind to the question whe- 
ther the alleged ground of sub-letting 
was true or not. The order made by the 
Court did not show that it was satisfied 
that sub-letting complained had taken 
place nor was there any material on re- 
cord to show that it was so satisfied, In 
these circumstances their “Lordships held 
that from the record it was clear that 
the Court had proceeded solely on the 
basis of the compromise arrived at in 
passing this eviction decree, and there- 
fore, such a decree under execution must 
be held to be a nullity.” 
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It is further observed therein: 
“Therefore, in all such rent control 
statutes the public policy would itself 
require the Court to read this fetter on 
the rent Courts’ general jurisdicion to 
pass a decree of eviction. only if it was 
satisfied of one or the other of the rele- 
vant grounds under the Rent Act. No 
difficulty in the applicability of the 
Tatio could be made out merely because 
the scheme of the Delhi Rent Control 
Act in Section 13 was to enumerate all 
the grounds in one composite Section 13, 
while the scheme under the Bombay or 
Saurashtra Act was to split up the case 
in two different Sections 12 and 13. No 


‘difficulty would also be made out mere« 


Iy on the ground that the expression 
"Court is satisfied’ is used in Section 13 
and is not used in Section 12. The whole 
jurisdiction of the Rent Court exists 
only when the relevant ground. exists 
which would permit eviction of the 
tenant, notwithstanding the protection of 
this public welfare measure. It is only 
if the tenant is not within the four cor- 
mers of this Act that he loses protection 
and the Rent Court would have jurisdic- 
tion to pass qa decree of eviction. In 
such cases the tenant could never re- 
mounce this protection by waiving the 
benefit of this Act and his consent equal- 
ly would be immaterial to confer juris- 
diction on the Court to pass a decree of 
eviction merely on the basis of the con- 
sent terms or in the case of a private 
award to confer such jurisdiction on an 
arbitrator. It should also be noted that 


their Lordships have not overruled the. 


earlier decisions, which we have already 
referred to, where a clear distinction is 
made in such eases because they fall 
clearly within the second category of 
cases envisaged by Lord Esher M, R.” 
The ratio which has been laid down by 
the Division Bench of this Court is in 
the following terms: 

“If therefore. there is foundation 
for the ‘exercise of jurisdiction of the 
Rent Court, the eviction decree 
not be treated as a nullity merely on 
the ground that the satisfaction of the 
Court could not be based on consent of 
the parties. This argument of the learn- 
ed Advocates for the tenants clearly 
ignores Section 58 of the Evidence Act 
which in terms provides that the facts 
admitted need not be proved. When 
there is no doubt as to the genuineness 
of the admission. the ‘admission would 
furnish the best proof in such adversary 
proceedings, especially when the parties 
are represented by the Advocates.” 

It is further observed therein: 


“If these relevant terms in the con= 
sent terms provide the basis or founda- 
tion by showing the existence of the 
relevant grounds under the Act. it would 
be for the Court concerned to be satis: 


could. 


4 
4 
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fied as to the existence of the relevant 
ground under the Act. Merely because 
the Court commits an error in so satis« 
fying itself or merely because its satis- 
faction is not expressly recorded or the 
materials on the record are inadequate 
for such satisfaction, the consent decree 
could not be said to be a nullity, so long 
as there is foundation for invoking the 
jurisdiction of the Rent Court.” 

It is further observed therein: 


“Therefore, the view of our learned 
Brothers Divan. J. and Shah J. that if 
the satisfaction is not indicated by the 
Rent Court either in the decree or in 
the order recording compromise terms, 
the decree would be a nullity, would not, 
with great respect, be justified on the 
aforesaid ratio of the three latest deci- 
sions of the Supreme Court, which were 
only in the context of the forbidden de- 
trees passed on the award terms or 
compromise terms and which we have 
already referred to. If the Court had 
not properly expressed its satisfaction, 
that would be no ground for treating 
the decree as a nullity, so long as the 
decree shows on the face of it that the 
Rent Court had remained within its 
mandated area and had not gone outside 
its area of jurisdiction.” 

The test laid down by the Division 
Bench in this decision is fully satisfied 
in the instant case. It is significant to 
note that in the instant case. in para. 2 
of the decree. there is clear mention 
that for the suit claim and mesne pro~ 
fits upto date, amount of Rs, 475/- has 
been agreed to be paid in lump. It is 
significant to note that the recovery of 
possession was sought on the ground of 
non-payment of rent for the period over 
six months. Agreed rent was Rs, 22/- 
per month. This is not merely a decree 
for money passed. The decree for evic~ 
tion in terms has been passed. It is, 
therefore. evident that the rent Court 
was acting within the mandated juris- 
diction of it. It cannot. therefore,-be 
said that this decree was a nullity. The 
present case falls within the ratio of the 
aforesaid decision of the Division Bench 
of this Court and, in my opinion, 
is not a case where possession was in- 
tended to be given only by way of 
penalty in case there was some default 
made in paying the future instalments. 
Neither the relationship of Jandlord and 
tenant is created or continued, 


25.. In an unreported decision in 
Civil Appeal No. 372 of 1965 decided on 
7-12-1967, the Supreme Court had to 
consider the following questions: 

“The only point raised before us 
whether the compromise decree created 
a lease or a licence, It is common ground 
that if a lease was created the judg- 
ment-debtor would be entitled to pros 


this - 
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tection against being ejected by virtue 
of the provisions of Orissa House Rent 
Control Act (Orissa Act XXXI of 1958) 
— hereinafter referred to as the Act. 


The terms of the compromise were 
as follows: 

1. Respectable people have settled 
the subject-matter of this appeal and 
the suit and so both parties agreed to 
compromise ag follows: 

(a) That the defendant-respondent 
should vacate the suit house on or be- 
fore ist July, 1960 (five years) failing 
which the appellant plaintiff will be en- 
titled to execute this decree and recover 
possession of the suit house through 
Court after the date fixed above. 

(b) That in respect of all arrears of 
rent claimed in the suit and the rent 
due during the pendency of the suit and 
of this appeal, as calculated up to 30th 
June. 1955, the defendant has paid to 
the pleintiff the sum of Rs, 1,125 only 
(Rupees one thousand and one hundred 
twenty-five only). 

(c) That in respect of future renf, 
Le, with effect from 1st July, 1955 the 
defendant shall pay to the plaintiff at 
the rate of Rs. 50/- a month by the end 
of each month until delivery. and a sum 
of Rs, 300/- is paid to plaintiff to be 
kept as deposit for six months rent to 
be adjusted towards rent for the period 
a six months ending with Ist July, 

(d) In case the defendant fails to 
pay the rent for any three consecutive 
months the plaintiff will be at liberty to 
adjust the advance towards arrears and 
also to evict the defendant from the suit 
house without waiting till ist July, 1960 
by executing the decree and also rea- 

the amount accrues due by then, 
from the defendant by executing i 
decree: 


(e) That the house fall to the share 
of a minor son of  plaintiff-appellant, 
namely Konchada Koteswarrao for whom 
the appellant-plaintiff is the guardian, 
and the pleintiff-appellant will be Tes- 
ponsible for the due compliance of the 
terms of this compromise............ z 

After referring to several Indian as 
well as English decisions, it has been 
observed : 

_"Keeping in mind the above obser- 
vations, what was the intention of the 
parties? It seems to us that the fact 
that the decree-holder had brought a 
suit for ejectment of the judgment-deb-~ 
tor and that a compromise was entered 
into in that suit is important, It is difi- 
cult to impute to him an intention to 
create a fresh tenancy while the fact 
that he brought the suit shows that his 
intention was to eject the judgment-deb- 
tor after having purported to terminate 
the tenancy. 
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_ Coming to the terms of the compro~ 
mise, it is true, as stressed by the learn< 
ed counsel for the respondent, that the 
word ‘rent’ has been used but the word 
‘rent’ is not conclusive, for as observed 
by this Court in State of Punjab v, Bri~ 
tish India Corporation Ltd., ((1964) 2 
SCR 114-123) = (AIR 1963 SC 1459) ) ‘in 
its wider sense rent means any payment 
made for the use of land or buildings 
and thus includes the payment by a licen 
see in respect of the use and occupation 
of any land or building. In its narrower 
Sense if means payment made by tenang 
to landlord for property demised to him.’ 

The learned counsel further stres- 
ses the point that Rs. 300/- were paid 
as deposit for six months’ rent ‘to be’ ad~ 
justed towards rent for the period of last 
six months ending with Ist July. 1960’, 
but it seems to us that that amount was 
really paid as a security for the amounts 
due under the compromise deed, as it 
was only to be adjusted against the rent 
for the last six months. But what is 
very significant is clause (d) which en- 
ables the decree-holder to execute the 
decree if the judgment-debtor fails to 
pay rent for any three consecutive 
months. This, it seems to us, shows that 
the intention of the parties wes not to 
enter into the relationship of a Jandlord 
end tenant, We may mention that the 
importance of this fact was adverted to 
fin Sumatibai Waman Kirlikar v, A. B. 
Shirgaonkar, (AIR 1949 Bom 402-404) 
where Chagla. C. J.. observedrc 


‘On the failure of the defendant fo 
pay any of the amount which is fixed 
as rent on its due date, the only right 
the decree gave to the judgment-credi-~ 
tor was to have it executed for the 
amount which remained due: it did not 
entitle the judgment-creditor to take 
possession of the land on default of pay- 
ment of rent.’ 

The High Court stressed the fack 
fhat a long period of five years was 
granted to the judgment-debtor for con- 
tinuation of the possession. In our view, 
the length of the period. in the circum- 
stances, does not militate against the 
construction that the 
created a licence, for the decree-holder 
apparently had lost in the trial Court 
and it was only in the Court of appeal 
that this compromise was arrived at. 

For the aforesaid reasons we hold 
fhat the compromise deed did not create 
a lease. Therefore, the judgment-debtor 
is mot a tenant within Section 2 (5) of 
the ner which defines ‘tenant’ to mean 
Fe 26. The result is thet the two 
Courts below have pert construed the 
consent decree and have rightly ordered 
to proceed further with the Darkhast 
and consequently. rightly ordered to 
issue warrant for possession, under O, 21, 
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R. 35 of the Civil Procedure Code, The 
revision petition, therefore fails, 

27. The revision petition is dis- 
missed. The petitioner to pay the costs 
of opponent No, 1 in the revision peti- 
tion. Rule is discharged. 

28. At the request of the peti 
fioners’ Advocate, three months’ time 
for vacating and handing-over the pos« 
session of the suit property is given to 
the petitioners on condition that they 
deposit all the amount due upto date 
within two weeks from today. Warrant 
for possession that may have been issued 
or may be issued, not to be executed for 
a period of three months on the fulfil- 
ment of the aforesaid condition. 

Rule discharged, 
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6th Joint Civil Judge, Junior Division, 
toi in Regular Civil Suit No, 1379 of 
962, 


2. The facts giving rise to this 
appeal briefly stated are as under:— 


The suit property bearing survey 
mumber 445/3 admeasuring 72384 sq. ft. 
situated in Baroda, Sayaji.Ganj ward be- 
longed to one Pathan Sidukhan Pirkhan 
who is the father of the plaintiff and 
defendant No. 3. In part of this property 
admeasuring about 1568 sq. ft. there 
were two houses with Orda. Parshal, 
kitchen, etc., and were described as city 
survey numbers 45/12 and 45/13. Sidu- 
khan died on 25-11-1950 leaving. behind 
him his widow Bai Nurbibi end one 
minor daughter named Dhabu alias 
Memudabibi and one minor son named 
Kalu alias : Under the 
Mohamedan Law. the share of the plain- 
tiff was 44 annas in a rupee and the 
share of the defendant was 94 annas in 
@ rupee while Nurbibi had 2 annas share 
in a rupee. All of them thus held the 
property as tenants in common as the 
- heirs of the said Sidukhan. It transpires 
that defendants Nos, 1 and 2 had ob- 
tained a decree for Rs 4,600/~ with run- 
ming interest at 4% on the principal 
amount of Rs, 4.022/- on 1-7-1952 against 
Bai Nurbibi and also  apeinek the minor 
wherein Nurbibi was appointed as guara 
dian-ad-litem by the court. After this 
decree was obtained by defendants Nos. 
I and 2, Nurbibi executed a sale deed 
Ex. 40, dated 11-2-1953 in their favour 
under which the suit property admea~< 
suring 1568 sq. ft. containing a house was 
sold to them. Pursuant to the said 
transaction, defendants Nos. 1 and 2 
entered into possession of the suit pro- 
perty. Nurbibi died on 21-2-1959 Sub- 
sequently. Bai Dhabu alias Memudabibi 
on attaining majority filed a suit against 
defendants Nos. 1 and 2 for a declara- 
tion that Nurbibi had no right to sell 
their share in the immovable property 
inherited by them from their father and 

t the said sale was not binding on 

em The plaintiff, therefore, claimed 
partition of the suit property and for 
physical possession of her share. De- 
fendant No. 3 Kalu alias Imamkhan was 
added in that suit who was represented 
by his guardian ad litem Ibrahim. Dur- 
Eng the pendency of the suit. defendants 
Nos. 1 and 2 sold the property to one 
Gangaben and Madhuben and hence 
they were also joined as defendants 
Nos. 4 and 5. Defendants Nos. 1 and 2 
by their written statement. Ex. 12 raised 
several contentions. According to them. 
the suit was beyond limitation. They 
contended that the decree in Regular 
oyu Suit No. 306/61 was passed against 
th the minors and their mother for 

Rs. £500/- with costs and interest which 
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came to Rs. 5,400/- and in consideration 
of the said amount and in consideration 
of Rs. 4,599/- which were paid in cash, 
the sale transaction Ex, 40 was effected; 
that as the debt for which the decree 
was obtained was incurred by the deceas< 
ed Sidukhan it was binding on the 
and hence, 
the sale transaction which was ef 
fected by Nurbibi for satisfying the 
said decretal amount was binding 
not only on Nurbibi but on the minors. 
They contended that Nurbibi was the 
administratrix of the property of the de- 
ceased and in such a capacity she had 
executed the sale deed to satisfy the debf 
of the deceased and hence, it would be 
binding on the minors. In the alterna- 
five, they contended that Nurbibi had 
a right to sell 1/8th interest in the estate 
of the ear and the property covered 
by the sale deed being less than 1/8th 
of the value of the total property of the 
deceased. the transaction was valid and 
was binding on the minors. ` It was con- 
tended that they had effected improve- 
ment to the tune of several thousands of 
rupees and therefore, the plaintiff would 
mot be entitled to recover possession of 
the property unless the said amount was 
paid. Defendant No. 3 accepted the 
averments made by the plaintiff by his 
written statement Ex, 17 and pray pas par 
possession of his share equal to 9 
in a rupee in the suit property on Pari 
tion. Defendants Nos, 4 and 5 by their 
written statement Ex, 26 adopted the 
written statement by defendants Nos. 1 
end 2. From the pleadings of the par- 
ties. the learned trial Judge framed the 
es at Ex. 18 The learned trial 
Judge held that the suit was maintain- 
able; that it was not barred by limita~ 
tion; that the sale was not binding on 
the minors and therefore he passed _a 
decree for partition of the suit property 
and for separate possession by plaintiffs 
and defendant No. 3 on payment of 
Rs, 2916-37 paise with 6% interest from 
the date of judgment by the plaintiff and 
Rs, 5,832-76 paise with 6% interest by 
ae ie No. 3 to defendants Nos. 
1 and 2. The court also held that plain- 
tiff and defendant No. 3 would be en- 
titled to mesne profits for their share 
in the suit property from the date of 
the judgment till recovery of possession. 
Against the said judgment and decree, 
an appeal was preferred in the district 
court, Baroda which was heard by the 
learned Extra Assistant Judge, Baroda 
who dismissed the same and confirmed 
the judgment and decree of the trial 
Court. Against the said judgment and 
decree of the learned Extra Assistant 
Judge, Baroda, defendants Nos, 1, 2, 4 
end 5 have preferred the present appeal 
ta this court, 
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3. Miss V. P, Shah, appearing for 
Mr. N. R. Oza learned Advocate for the 
appellants raised the following poinis— 


1. That Nurbibi having sold 1/8th 
share of survey number 445/3 which 
could be treated as sale of her share, 
the suit for possession and partition of 


the property sold was not maintainable; . 


2. That the plaintiff and defendant 
No. 3 having taken benefit out of the 
sale consideration and having earned the 
rent from the new construction, were 
estopped from challenging the sale; 


3: The estate of the deceased could 
not be partitioned before the debt of 
the deceased is paid off, 


4. The sale being effected for pay- 
ment of debt under a decree, was binding 
upon the minors and it cannot be chal- 
lenged as being void or unauthorised; 


5. The defendants were entitled to 
` the sum spent towards the improvement 
of the property. 

In order to appreciate the submissions 
made by the learned Advocate for the 
appellants, it would be worthwhile to 
consider the provisions of the Mahome- 
dan Law with regard to the sale of im- 
movable property of the minor by a 
person other than a guardian of the 
minor. It may be noted that the heirs 
of the deceased Mahomedan held the 
property left by the deceased as tenants 
in common in specific share. Thus one 
of the several co-owners has no right 
to alienate the share of the other co- 
owners even for the purpose of dis- 
charging the debts of the deceased. 
Mulla in his Principles of Mahomedan 
Lew, 16th Edition. at page 40 has made 
the following observations :— 


“One of several heirs of a deceased: 
Mahomedan, though he may be in pos- 
session of the whole estate of the de- 
ceased, has no powér to alienate the 
shares of his co-heirs, not even for the 
purpose of discharging the debts of the 
deceased. If he sells or mortgages any 
property in his possession forming part 
of the estate of the deceased, though it 
may for payment of the debts of the 
deceased, such sale or mortgage operates 
as a transfer only of his interest in the 
property. It is not binding on the ot 
heirs or the other creditors of the de- 
ceased. The transferor. of course, is, 
in his turn, entitled to obtain contribu- 
tion from his co-heirs,” 

In the instant case, admittedly the pre- 
sent plaintiff and defendant No. 3 were 
minors at the time of the death of Sidu- 
khan. Under the Mahomedan Law, Nur- 
bibi was not the guardian of the pro- 
perty of the minors. Nurbibi. therefore 
had no authority to alienate the interest 
of the minors in the property left by 
the deceased. As observed by the learp- 
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ed author referred to earlier, Nurbibi 
had no power to alienate the share of 
the minors even for the purpose of dis- 
charging the debits of the deceased. 
Thus, the present sale transaction Ex. 40 
entered into by her for the purpose of 
making payment of dues under the de- 
cree obtained by defendants Nos. 1 and 2 
against Bai Nurbibi and the minors for 
the debt of the deceased was clearly un- 
authorised and she could not alienate the 
interest of the minors in the immovable 
property and any such alienation would 
be valid only to the extent of Nurbibi’s 
share in the property alienated and the 
sale transaction would not be binding 
on the minors. Miss Shah, however, 
urged that the transaction would not be 
invalid or void and at the most it would 
be voidable. She submitted that if Nur- 
bibi for a lawful purpose had executed 
the sale transaction not on behalf of 
herself only but on behalf of the minors, 
the sale transaction would be binding 
on the minors for the simple reason that 
they had benefited by the act of Nur- 
bibi. I am unable to agree with her. 
It is immaterial whether the minors have 
benefited or not. The question is whe- 
ther Nurbibi had any authority to alie- 
nate the share of the minors in the im- 
movable property inherited by them from 
their father. In my opinion, Nurbibi 
cannot do so and her act being unautho- 
rised would be illegal and invalid. In 
the case of Pathumabi v. Vittil Uni- 
machebi, (1903) ILR 26 Mad 734, it was 
observed by the Division Bench that— 

“According to the Muhammadan 
Law. the widowed mother is not the 
legal guardian of the property of her 
minor children, and cannot do any act 
relating to their property so as to bind 
them, and a sale or mortgage by her can- 
not, as such, bind the minor children, 
Though she may be a co-heir with her 
minor children. in respect of the pros 
perty dealt with by her, the Muhamma- 
dan law (unlike the Hindu law) does nof 
constitute the senior co-heir the manag- 
ing coparcener, entitled to administer 
and manage the estate until partition. 
Alienations by such a widow cannot, 
therefore, be upheld by extending to 
M adans the principle of Hindu 
law applicable to the acts of a guardian 
or managing member of a family”. 
The same view was taken by the Bom- 
bay High Court in the case of Bhikaji 
Ramchandra v. Ajagarally Sarafally, 47 
Bom LR 803 = (AIR 1946 Bom 57) 
wherein the Division Bench made the 
following observations :— 


“Where a  Mahomadan widow, 
after obtaining the leave of the execut- 
ing court under Order XXXII, Rule 7 
of the Civil Procedure Code, 1908, ex 
ecutes a sale deed in favour of the 
mortgagee who had obtained a decree 
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for the sale of the land which was 
mortgaged by her deceased husband, on 
behalf of herself and as guardian ad 
litem of her minor daughter, the sale 
deed is void in so far as it affects the 
share of the minor daughter in the : 
and the purchaser acquires no title to 
fit The leave granted by the execut- 
ing Court is not sufficient to clothe the 
widow with power to sell the lands in 
the absence of her appointmient as the 
legal or certificated guardian of her 
minor daughter.” 

The decision of the Bombay High Couri 
being prior to 1960 is binding on me 
end with respect, I am in complete 
agreements. Miss Shah, however tried to 
distinguish this ruling by saying that 
the Privy Council ruling on which re- 
lance was placed by the Division Bench 
of the High Court had not given any 
opinion as to whether the transaction 
entered into by a co-heir on behalf of 
the minor, would be void or voidable, 
She, therefore, urged that the Bombay 
High Court had gone beyond the pro< 
nouncement of the Privy Council and 
_ therefore the ratio laid down by the 
` High Court of Bombay required to be 
re-considered. She referred to the case 
of Mata Din v. Sheikh Ahmad Ali, 
(1912) 14 Bom LR 192 (PC) wherein the 
question whether according to the 
Mahomedan Law. a sale by a de facto 
guardian, if made of necessity or for 
the payment of an ancestral debt affect- 
ing the minor’s property and if benefis 
cial to the minor is altogether void or 
merely voidable was left open. I fail to 
understand as to how this question could 
in any way come into the picture in the 
instant case. In the instant case, there 
was no evidence that the sale transac< 
tion was 
mecessity or that it was beneficial to the 
minors. No doubt, part of the considera- 
tion of the sale transaction, Ex. 40 was 
for payment of dues under a decree 
which was obtained against not only Bai 
Nurbibi but against the minors plaintiff 
and defendant No, 3. However. merely 
because a decree was obtained against 
the minors, that would not entitle ane 
other co-owner to enter into any transacta 
tion of sale or mortgage so as to alienate 
the share of the minors co-heirs in the 
property inherited by them. In fact, in 
the subsequent case of Jan Mohammad 
v. Karam Chand, AIR 1947 PC 99. it was 
observed by the Privy Council at page 
104 that— 


“It follows that the sale by Babo 
Jan to Lorinda Mal is invalid except to 
the extent of her share which is only 
one-eighth”. 

Therefore. if alienation made by Nurbibi 
is considered to be invalid so far as the 
share of the minors is concerned, it is 
clear that the transaction would be void 
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and not merely voiđable, After having 
considered all these decisions. the Bom- 
bay High Court in the case of Bhikhaji 
Ramchandra (supra) had élearly laid 
down that such a sale transaction is 
void. It is not necessary for me to con- 
sider in the absence of any evidence 
whether the sale would be void or void- 
able if it was for necessity or for the 
benefit of the minors. As observed by 
the Bombay High Court, Nurbibi could 
have been appointed as a guardian of 
the minors under the Guardians and 
Wards Act which was not done. Thus, 
merely because she was appointed as 
guardian ad litem in the suit filed by 
defendants Nos. 1 and 2 for realising 
the dues of the deceased she cannot act 
asa guardian for the purpose of the sale 
of the suit property. Her act. there- 
fore, in alienating the share of the minors 
in the suit property was clearly unau- 
thorised and invalid. Both the Courts, 
therefore, were right in holding that 
such a transaction was not binding on 
the shares of the minors in the suif 
property. 


4, Miss Shah next urged that 
before the property left by the deceas~ 
ed could be partitioned, the debis due 
to the estate must be paid off and un- 
less the debt is paid off, no partition 
could be effected. In support of her 
say, She relied on the observations made 
in the case of Pathummabi and another 
(supra) that— 

“Under the Muhammadan Law the 

estate of a deceased person must be ap- 
plied to the payment of his funeral ex- 
penses and debts before the heirs can 
make partition of it. In this respect if 
is analogous to and even stricter than 
the Hindu law. The creditors have the 
right to sue such of the heirs as have 
taken the estate, but they are entitled 
to have recourse to a single heir only in 
@ case where all the effects are in the 
hands of that heir.” 
It may be noted that these observations 
of the Madras High Court relied on by 
Miss Shah are no longer good law. In 
fact, this Pathummabi case reported in 
(1903) ILR 26 Mad 734 has been over- 
Tuled by the Full Bench of the Madras 
High Court in the case of Abdul Majeeth 
Khan Sahib v. Krishnamachariar, ILR 
40 Mad 243 = (AIR 1918 Mad 1049) so 
far as this proposition is concerned. Af 
page 253 Abdul Rahim, J. speaking for 
the Bench. observed as under:— 


“The question referred to us is in 
These words. ‘When one of the co-heirs 
of a deceased Muhammadan, in .posses-< 
sion of the whole estate of the deceased 
or of any part of it, sells property in 
his possession forming part of the estate 
for discharging the debts of the deceas- 
ed, is such sale binding on the other co- 
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heirs or creditors of the deceased and 
if so, to what extent?” The answer 


must be in the negative”. 
At page 255, it was observed— 


“There cannot be the slightest doubt 
therefore upon the principles of Muham= 
madan Law and, also upon the autho- 
rities that one heir has no right to deal 
with the shares of the other heirs.” 

In the light of the Full Bench decision 
of the Madras High Court, it cannot be 
said that it would be necessary for the 
co-heirg to pay the dues due ta the 
deceased before partitioning the pros 
perty. That apart, the question before 
me is whether even for the purpose of 
paying off the debt due to the deceased 
whether it is open to one co-heir to 
alienate the share of other co-heirs. In 
the instant case, the plaintiff and dex 
fendant No, 3 were the minor and Nur- 
bibi who was their mother cannot act 
as their guardian under the Mahomedan 
Law and therefore, any act done by her 
with regard to the share of the minors 
fn the immovable property would be in- 
valid and would not be binding on the 
minors, In view of this position of law: 
there is no substance in the submission 
made by Miss Shah that the sale tran- 
saction, Ex, 40 would be binding on the 
minors as it was effected. for the pur- 
pose of paying off the dues under the 
decree which was obtained not only 
against Nurbibi but against the minors. 

5. Miss Shah, however, urged 
that in any case. Nurbibi had an authp- 
rity to alienate her 1/8th interest in the 
estate of the deceased and as the pro- 
perty alienated under the sale deed, 
Ex, 40 did not exceed her 1/8th interest 
in the estate left by the deceased, the 
sale transaction should be upheld. In 
my opinion, the submission made by 
Miss Shah is devoid of any merit, First 
of all, Miss Shah is not correct when 
she stated that the property conveyed 
by the sale deed, Ex, 40 did not exceed 
the 1/8th interest In the property left 
by the deceased. The deceased left 
survey number 445/3 which admeasur- 
ed 7200 sa. ft and odd. Her share 
therein. therefore, cannot exceed 900 sa. 
ft. in all. The property conveyed by 
the sale deed, Ex. 40 admeasures 1500 
sa. ft. and odd including a house con- 
sisting of two rooms. Miss Shah. how- 
ever, urged that in any case, when parti- 
tion is to be effected it should be so 
effected that the purchasers may not be 
put to any inconvenience and loss and 
the total interest of Bai Nurbibi in the 
whole estate left by the deceased should 
be taken into consideration before pas- 
sing final orders. I fail to understand 
the submissions made by Miss Shah. 
First of all. the purchasers would get 
interest only in the property conveyed 
under the sale deed and not in another 
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property left by the deceased. The sale 

eed, Ex. 40 consisted of 1500 sq. ft, and 
odd including a house situated thereon, 
Nurbibi - who had 1/8th share in the 
estate of her deceased husband would, 
therefore, have i/8th interest in this 
property. So far as the remaining pro~ 
perty is concerned. which had gone to 
the shares of the plaintiff and defend- 
ant No. 3 in fixed shares under the 
Mahomedan Law, the interest therein 
cannot be transferred to the purchasers 
as the sale is not binding on the -minors 
and it is clearly invalid so far as theis 

e was concerned, 


6. The purchasers cannot be heard 
fo say that merely because Nurbibi had 
sold the property wherein the minors 
had an interest. the interest of Nurbibi 
in the property other than the property 
conveyed by the sale transaction should 
also be taken into consideration for the 
purpose of the suit, As observed eare 
lier, the purchasers did not get any in- 
terest in the other property of the 
deceased except the interest of Nurbibi 

in the property conveyed by the sale 
decd. Ex. 40. Defendants Nos. 1 and 2, . 
therefore, would only get the īnteres$ 
of Nurbibi_ therein, The learned Judge 
while passing the decree for partition 
has already ordered that the plaintiff 
will be entitled to partition of the suit 
property and separate possession of 
7/24th share in the suit property on 
payment of Rs, 2916-37 paise with 6% 
interest per annum and defendant No, 3 
will be entitled to his 14/24 share there« 
in on payment of Rs. 5832-76 paise with 
6% interest thereon. The learned trial 
Judge has taken into consideration the 
dues which the plaintiff ag well as de=- 
fendant No, 3 were liable to pay under 
the decree obtained by defendants Nos, 
$ and 3. In my opinion, the order pas- 
sed by the learned trial Judge is abso- 
lutely fair and equitable. Defendants 
Nos. 1 and 2 who did not get any in- 
terest save that of Bai Nurbibi in the 
property, cannot insist that they should 
be allowed to remain in possession of 
the suit property and that the interest 
of Bai Nurbibi in the remainder of the 
property may be taken into considera- 
tion while partitioning the property 
among other co-heirs, 

7. It was next urged that the suif 
filed by the plaintiff was barred by 
limitation. Miss Shah urged that the 
suit should have been filed within three 
years from the date the plaintiff attain- 
ed majority. She urged that the sale 
transaction being voidable. the suit 
should have been filed for setting aside 
the sale within three years of the minor 
having attained the majority. In my 
opinion, the submission made by Miss 
Shah has no merit. As already stated 
earlier, the sale transaction is not mere- 
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fy voidable but is void and it was not 
mecessary for the plaintiff to have filed 
the suit within three years from the date 
of his having attained the majority. The 
plaintiff could file a suit for obtaining 
possession. within the period prescribed 
in the Limitation Act The suit is in 
respect of immovable property and the 
usual period of limitation is 12 years. 
The plaintiff attained the majority in 
11958 and the suit was filed in Novem~ 
ber, 1962. It cannot. therefore, be said 
that the suit was not within limitation, 
mee 6 of the Limitation Act provid- 
te 


“Where a person entitled fo instix 

futute a suit or make an application for 
the execution of a decree is, at the time 
from which the prescribed period is to 
be reckoned. a minor or insane, or an 
idiot, he may institute the suit or make 
the application within the same period 
after the disability has ceased, as would 
otherwise have been allowed from the 
time specified therefor in the third 
column of the schedule.” 
Thus, it would be open fo the plaintiff 
to institute a suit for possession of her 
share in the property within 12 years 
from the date she became a major. In 
my Opinion, therefore. both the Courts 
were right in negativing’ the contention 
raised by defendants Nos, 1 and 2 that 
the suit was barred by limitation. 


8. It was next urged by Miss 
Shah that the plaintiff and defendant 
No. 3 would be estopped from challeng- 
ing the sale transaction as they had als 
ready taken benefit of the said transac- 
tion. In my opinion, there is no merit 
fn the submission, There cannot be any 
estoppel against minors, No act done 
by an unauthorised person could be 
binding on the minors and cannot ope~ 
tate as an estoppel. There is no evi~ 
dence that the minors had taken any 
benefit because of the sale transaction, 
There is no evidence that Nurbibi had 
made construction of other rooms over 
the land bearing survey number 445/3 
with the money she had received from 
defendants Nos. 1 and 2 as a result of 
the sale transaction, Ex, 40. Even if 
the defendants were able to prove that, 
that would not in any way come in the 
way of the plaintiff and defendant No. 3 
to claim partition of their share in the 
suit property on’ the ground that the 
gale transaction being unauthorised was 
not binding on them. 


9. Lastly, it Sens urged that be- 
fore passing the order for parti- 
tion, the Courts es have awarded 
defendants Nos. 1 and 2 the amounts 
which were spent by them towards the 
improvement of the property. In this 
connection. it may be noted that both 
the Courts below have negatived the de+ 
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fendants’ contention that any improves 
ment in the property was made by them, 
No evidence was led in Court to show 
that they had spent any amount towards 
the improvement of the property. This 
being the finding of fact recorded by 
both the Courts. I need not consider it 
further in this second appeal. In my 
opinion, both the Courts below were 
right in holding that the defendants had 
failed to prove that they had spent any 
amount towards the improvement of the 


property. 
10. — In the result, the appeal fails 
and is i with costs, 
Appeal dismissed, 
ERAT 
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of 1965, 

Index Note:— (A) T. P. Act (1882), 
S. 60 — Mere long period for redemp- 
tion of the mortgage would not itself 
amount to a clog on the equity of re- 
demption in the absence of other evi- 
dence showing that the mortgagee had 
taken unfair advantage of his position as 
a lender. AIR 1953 Bom 408, Distin< 
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452, Vadilal Chhaganlal v. Gokal- 
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M. B. Shah, for Appellants; N, V. 
Karlekar, for Respondents Nos. 1 to 3. 

JUDGMENT:—- This appeal is direct- 
ed against the judgment and decree of 
the learned District Judge, Mehsana allow- 
ing regular Civil Appeal No. 5 of 1965 
and sue aside the judgment and decree 
passed by the learned Civil Judge, Junior 
Division, Visnagar in Civil Suit No. 52 
of 1962, 

2. The appellants in the instant 
ase are the original plaintiffs, One Patel 
Virchand Madheva had mortgaged the 
suit house to one Joita Punja, for 
Rs, 130/- on Posh Sud 9`of Samvat year 
1962. On the death of Virchand, his 
daughter Bai Ugari inherited the pro- 
perties of Virchand. On 15-9-1916, Bai 
Ugari again mortgaged the suit pro- 
perty with the said mortgagee Joita 
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Punja for Rs, 400/- wherein it was 
agreed that the mortgage would be re- 
deemed after 99 years. The present 
plaintiffs are the heirs of Devakaran 
Jiva, husband of Bai Ugari. They filed 
the suit for redemption of the mortgage 
stating that as they were the debtors 
under the Bombay Agriculture Debtors 
Relief Act, the debts stood extinguished 
on account of the failure of the creditor 
to file an application under the said Act 
for adjustment of the debt. They, there- 
fore. prayed for possession of the suit 
property from the defendants. The de- 
endants filed written statement at Ex, 14. 
They admitted that they were the heirs 
and legal representatives of Pate] Joita 
Punia. They. however. did not admit 
thet Bai Ugari was the wife of Dev- 
karan, Jiva and that Valji Jiva, the 
father of plaintiffs Nos, 1. 2, 3 and 4 and 
Sangha Jiva, father of defendant No. 5, 
were the brothers of Patel Devkaran Jiva. 
They denied that the condition in the 
mortgage deed fixing the period of 99 
years for redemption was a clog on the 
equity of redemption. They denied that 
the plaintiffs were the debtors within the 
Bombay Agriculture Debtors Relief Act 
and their debt was not exceeding Rupees 
15,000/- on 31-3-1950. They stated that 
suit No. 97 of 1960 was filed by Ambalal 
Kakaldas for redemption of their mort- 
gage claiming himself to be the heir of 
Bai Ugari wherein the present plaintiffs 
at their instance were joined as co-de- 
fendants. The suit was however with< 
drawn by Patel Ambala Kakaldas with 
permission to institute a fresh suit on 
the same subject-matter and that there- 
fore. the present suit was not meintain< 
able as the present plaintiffs had not ob- 
tained the permission to institute the 
fresh suit on the same subject-matter, 
On the pleadings of the parties, the 
learned trial Judge framed several issues 
at Ex, 20. He decided issues Nos. 1. 2, 
3 and 5 in the affirmative and issues’ Nos. 
4. 6 and 7 in the negative. He held 
that the debt was not extinguished. Ac- 
cording to him. the suit was not prema- 
ture and that it was open to the plaina 
tiffs to file the suit for redemption. He 
therefore, passed a decree accordingly. 
Against the said judgment and decree of 
the learned trial Judge, an appeal was 
preferred in the district Court, Mehsana 
and the learned District Judge set aside 
the judgment and decree of the trial 
Court and dismissed the suit. Against 
the said judgment and decree of the 
learned District Judge. the ori 
plaintiffs have preferred the present ap- 
peal to this Court. 


3. Mr. M. B. Shah, learned Ad- 
vocate for the appellants submitted that 
in the instant case. the mortgage was 
for a period of 99 years. Such a long 
period for redemption of the mortgage 
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would amount to clog on the equity of 
redemption. The plaintiffs could. there- 
fore. ignore this condition and would be 
competent to file a suit for redemption. 
He urged that there was provision in 
the mortgage document permitting the 
mortgagee to make construction and 
therefore if the mortgagee made 
some construction on the mortgaged 
property. it would be beyond the 
means of mortgagor to redeem the same 
and therefore, such a condition also 
would amount to a clog on the equity 
of redemption. Lastly, . Shah urged 
that as the mortgagee had denied the 
title of the mortgagor in the suit pro- 
perty and had denied the existence of 
the mortgage deeds. it was open to the 
mortgagor to file a suit for redemption 
prior to the expiration of the period 
mentioned in the mortgage deed. He, 
therefore, urged that the learned District 
Judge was clearly in error in dismissing 
the suit on the ground that it was pres 
mature, 


4, Mr. N. V. Karlekar. learned 
Advocate for the respondents on the 
other hand urged that a period of 99 
years for redemption of the mortgage 
cannot amount to a clog on the equity of 
redemption, He stated that there was 
a provision in the mortgage deed pere 
mitting the mortgagee to make neces- 
sary repairs in order to maintain the 
property intact. Jt did not sive any 
discretion to the mortgagee to make any 
mew construction in any manner he 
liked. He. therefore, stated that the 
submissions made by the learned Advo- 
cate for the appellants that it would be 
beyond the means of the mortgagor to 
redeem the property if the mortgagee 
constructed a new house, would not 
arise. He admitted that in the trial 
Court, the defendants had denied about 
the existence of the mortgage. How- 
ever. in the district Court, their Advo< 
cate had given up this contention and 
the appeal was heard on the basis that 
there was a valid mortgage. In order 
that. there may not be any room for 
doubt, Mr. Karlekar hag produced a writ- 
ing signed by all the respondents (de~ 
fendants) stating that the mortgage 
document executed on 15-9-1916 is bind- 
ing on them and that it would be open 
to the appellants to redeem the mort- 
gage on the expiration of the period of 
99 years mentioned therein. 

5. In order to appreciate the sub- 
missions made by Mr, Shah. it will be 
worth while to refer to the mortgage 
document, Ex. 37. Ex. 37 is a certified 
copy of the mortgage document. 
mortgage was executed by Bai Ugari, 
wife of Patel Devokaran Jiva on 15-9< 
1916 by which she created a further 
mortgage over the rape on payment 
of a further amount of Rs. 205/-. It is 


1973 


mentioned in this document that no in- 
terest will be charged on the mortgage. 
amount and the mortgagor will not be 
entitled to claim the land of the house 
which was mortgaged with possession to 
the mortgagee. There was a further con- 
dition that whatever expenses may have 
to be incurred towards the repairs of 
the house will be taken into account at 
the time of the redemption of the mort- 
gage; that the period for redeeming the 
mortgage was fixed at 99 years and that 
it could be redeemed only on the expira- 
tion of that period: Thus, there is noth- 
ing in this document showing that it 
permitted the mortgagee to make any 
new construction he liked. The submis- 
sion made by Mr. Shah that if the mort- 
gagee made any new construction, it 
would be beyond the means of the mort- 
gagor to redeem the same, have, there- 
fore. no basis. There is no reasons for 
the mortgagor to believe that the mort- 
gagee would make a new construction 
over the mortgaged property and that 
the mortgagor would be burdened with 
the expenses incurred by him towards 
_ the reconstruction of the property. The 
only liberty given under the mortgage 
document is to make necessary repairs 
for the preservation of the property. It 
will not be open to the mortgagor to 
make any grievance because such a right 
is given to the mortgagee under the 
Transfer of Property Act itself 
Section 63-A (2) of the Act says:— 
“Where any such improvement was 
effected at the cost of the mortgagee and 
Was riecessary to preserve the property 
from destruction or deterioration or was 
mecessary to prevent the security from 
becoming insufficient, or was made in 
compliance with the lawful order of any 
public servant or public authority. the 
mortgagor shall. in the absence of a con- 
tract to the contrary, be liable to pay 
the proper cost thereof as an addition 
to the principal money with interest at 
the same rate as is payable an the prin- 
cipal, or, where no such rate is fixed, 
at the rate of nine per cent.. per annum, 
and the profits, if any, accruing by rea- 
son of the improvement shall be credit- 
ed to the mortgagor.” 
Thus, even if no such condition had been 
incorporated in the mortgage document; 
by virtue of the provisions of Sec. 63-A 
(2) of the Transfer of Property Act. the 
mortgagee would have been entitled to 
recover any expenses incurred by him 
for the preservation of the property. It 
cannot, therefore, be said by any stretch 
pf imagination that the condition incor- 
porated in the mortgage document per- 
taining to the expenses which may be in- 
curred by the mortgagee for the pre- 
servation of the property, would amount 
to a clog on the equity of redemption. 
In my opinion, therefore, the submis- 
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sions made by Mr. Shah in this connec~ 
tion are devoid of any merit. 


6. Mr. Shah next urged that the 
period of 99 years fixed in the mortgage 
document for redemption of the pro- 
perty itself would amount to a clog on 
the equity of redemption. In support of 
his say. he referred to the case of Vadi- 
lal Chhaganlal v, Gokaldas Mansukh, AIR 
1953 Bom 408, wherein it was observed 
that :— 

“In dealing with the question as to 
whether a long term for redemption is 
a clog on the equity of redemption. it 
is necessary to consider all the circum- 
stances attending the execution of the 
mortgage deed. The amount advanced 
under the mortgage, the nature of the 
security offered by the mortgagor, the 
circumstances in which the mortgagor 
was compelled to secure the amount, the 
terms and conditions on which the 
amount was in fact advanced, and the 
other alternatives to which the mort- 
gagor could have taken recourse for ob- 
taining the sum advanced. would have 
to be considered before it is held that 
a particular term of redemption amount 
to a clog because it is unreasonably 
long.” 

In this case, the agreement between the 
mortgagor and mortgagee was that the 
mortgagor was to redeem the martgage 
99 years after its execution and the 
mortgagee was given full authority to 
build any structure on the~- plot mort- 
gaged after spending any amount he 
liked. On these facts, it was held that: 


S estes the two terms of the mort- 
gage were so unreasonable and oppres~ 
sive that they amounted to a clog on the 
equity of redemption.” 

In my opinion, even though this case 
partially helps the submissions made by 
the learned Advocate for the appellants 
that very long period permitting the 
mortgagor to redeem the property. may 
amount to a clog on the equity of re- 
demption in certain cases in view of the 
circumstances of each ease, but this is 
not the authority on the point that mere- 
ly because the mortgage is fixed for 99 
years, necessarily such a Jong period 
would amount to a clog on the equity 
of redemption, In the Bombay Case, the 
Court held that a long period for 99 years 
coupled with the condition permitting 
the mortgagee to build any structure on 
the plot mortgaged after spending any 
amount he liked, would amount to a clog 
on the equity of redemption. Naturally, 
if the mortgagee is permitted to con~ 
struct a new building over the piece of 
land mortgaged to him and spend any 
amount he liked in his discretion, it will 
be beyond the means of the mortgagor 
to redeem the property after making 
payment to the mortgagee not only of 
the mortgage amount but payment of the 
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construction made by the mortgagee, In 
the instant case, as already referred to 
earlier, the only condition incorporated 
in the mortgage deed was for payment 
of repair charges which the mortgagee 
may be required, to make for the pre~ 
servation of the mortgaged property. As 
already seen, such a condition is in con~ 
sonance with the provisions of the Act 
itself. It cannot therefore be said that 
this condition could in any way amount 
to a clog on the equity of redemption. 
This condition could not be equated with 
the condition in the Bombay case where 
the mortgagee was permitted to make a 
mew construction in amy manner he liked 
and to spend any amount he liked. Such 
a condition was rightly held to be a clog 
on the equity of redemption by the 
Bombay High Court and with respect, 
I agree with the view jaken therein. But 
in my opinion, mere long period fixed in 
the mortgage document for redemption 
of the mortgaged property would nof 
amount to a clog on the equity of re- 
demption in the absence of other cir~ 
cumstances enumerated in the Bombay 
I am supported in my view by 
the case of Ganga Dhar v. Shankar Lal, 
. AIR 1958 oe 770. wherein it was ob< 
served that:— 


éebvcszes «in the circumstances, the 
ferm in the mortgage that it will not be 
redeemable until the expiry of 85 years 
was not a clog on the equity of redemp-< 
tion. The bargain was a reasonable one 
and the mortgagee had not taken any 
unfair advantage of his position as the 
ponder. Nor was the mortgagor under 

y financial embarrassment. The term 
could therefore be enforced with the re- 
sult that the suit was premature and 
must fail.” 


Tt will, thus. be clear thet merely be- 
cause the mortgage document, Ex. 37 
provided that the mortgage cannot be 
redeemed before the expiry of 99 years, 
such a condition cannot be said a be 
unreasonable and cannot amount to a 
clog on the equity of redemption, There 
fs no evidence showing that the mort- 
fagee had taken any unfair advantage 
of his position as a lender. Mr. Shah 
has been unable to show that merely 
because Bai Ugari was a woman, the 
mortgagee had taken an unfair advan- 
tage. There is nothing on record show- 
ing that she was in financial embarrass- 
ment. In my view, therefore a mere 
condition fixing the period for redemp- 
tion at 99 years cannot be said to be un- 
reasonable and cannot amount to a clog 
on the equity of redemption. 


T. Mr. Shah then referred to the 
unreported decision of this Court in Se- 
cond Appeal No, 978 of 1961 decided on 
5-2-1989 (Guj) wherein Thakor, J. after 
considering both the Bombay High Court 
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and the Supreme Court decisions, made 
the following observations :— 


“The Court should not try to read 
the Judgment in a spirit of revolt. bug 
should try as far as possible to appre< 
ciate the reasoning of that judgment. It 
is undoubtedly true that if a decision of 
the Supreme Court is cited before @ 
Court which clearly weakens the autho- 
rity of a decision. the Court should not 
hesitate to come to that oo But 
in the present case, their ips of 
the Supreme Court have used Ca tteinely 
cautious language when they have laid 
down the principle and that principle is 
that the length of the term which in that 
case was long enough being 85 years, it- 
self could not lead to the conclusion that 
fit was an oppressive term. If the 
Supreme Court had held thatsucha term 
could in no event be regarded as oppres= 
sive term then the position might have 
been different. In the Bombay case, 
there were two terms. One was a long 
term of 99 years and the other term was 
a different term. It is no doubt true 
thet in the Bombay case their Lord- 
ships also came to the conclusion that 
the long term for redemption conferred > 
a collateral advantage which was unfair 
to the mortgagor, but that is not the 
watio of the decision. In addition, their 
Lordships also came to the conclusion 
that there was another term which also 
operated as a clog on the equity of re- 
demption. Having discussed all this posi- 
tion, their Lordships held that the two 
terms of the mortgage were unreason= 
able and oppressive and hence they am- 
ount to a clog on the equity of redemp- 
tion ............ The position, therefore, on 
the discussion of the law is that I have 
come to conclusion that the term in the 
mortgage is oppressive to the mort- 
gagor. The second term is clearly op+ 
pressive to the mortgagor and it un- 
doubtedly confers upon the mortgagee an 
advantage to which, in equity, according 
to me, he was not legitimately entitled”. 


8. In my opinion, this case is 
decided on its own facts. In this case 
also, there was a condition authorising 
the mortgagee to make a new construc- 
tion of his choice. Taking this condition 
along with the long period of 99 years. 
it was decided that they were unreason- 
able and oppressive end would amount 
to a clog on the equity of redemption. 
In my view. this case does not lay down 
any proposition of law that mere long 
period for redemption of the mortgage 
prescribed in the mortgage document 
would itself amount to a clog on the 
equity of redemption. In the light of 
the Supreme Court decision referred to 
above. it cannot be said that mere long 
period prescribed in the mortgage docu- 
ment for redemption of the mortgage 
would amount to a clog on the equity of 
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redemption. There is no other condition 
in the mortgage document which is op- 
pressive or unreasonable. I, therefore, 
do not agree with the learned trial Judge 
that the period of 99 years would work 
hardship on the mortgagor and that 
itself would amount to a clog on the equity 
of redemption, 


9. Mr. Shah next urged that In 
the instant case, the defendants had 
denied the existence of the mortgage 
transaction. In other words, the defend- 
ants had denied the title of the mort- 
gagors-plaintiffs. He, therefore, urged 
that in equity. the plaintiffs should. be 
permitted to redeem the mortgage be- 
fore the expiry of the period mentioned 
in the mortgage deed. As already 
observed earlier, this question no longer 
remains open. Mr. Karlekar, learned Ad- 
vocate for the srespondents-defendants 
has already produced a writing signed by 
defendants Nos. 1, 2 and 3 stating that 
they abide by the mortgage document 
and that it would be open to the mort- 
fagor to redeem the same on the expiry 
of 99 years. Under the circumstances, 
the question of giving equitable relief to 
the plaintiffs does not arise. Taking an 
over-all picture of this case, I entirely 
agree with the learned’ District Judge 
that the suit filed by the plaintiffs for 
redemption of the mortgage is premature, 
The learned District Judge had, there- 
fore, rightly dismissed the suit, 

"10. In the result, the appeal fails 
end is dismissed with costs. 

r Appeal dismissed, 
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Civil Revn. Appln. No. 1217 of 1971, 
D/- 22-2-1972, from order of B. H. Mehta, 
eee Senior Division, Bhavnagar, Dj- 


Index Note:— (A) Civil P. C. (19908), 
O. 1, R. 10 (2) — Suit by a person challeng- 
ing validity of acquisition proceedings start- 
ed by Government — Acquiring body for 
whose benefit the land is proposed to be 
acquired is mot a mecessary or proper party 
in such suit. (X-Ref:— Land Acquisition 
Act (1894), Section 3 (b).) Decision im Civil 
Reva. Appin. No. 740 of 1971, D/- 10-9. 
1971 (Guj.), Dissemted from. Case law dis- 
cussed. 

Brief Note: (A) The acquiring body 
for whose benefit the land is proposed to 
be acquired cannot be said to have any inte- 
rest in the subject-matter of the suit. Merely 
because the acquiring body may have to 
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pay costs to the Government in case the 
acquisition proceedings are held to be in- 
valid, or the Government in pursuance of 
the agreement, is entitled to recover those 
costs from the acquiring body, it cannot 
be said that the acquiring body has interest 
in the subject-matter of the suit or has got 
such interest which the law has recognised 
and consequently, it can be said to be a 
proper party to the suit. (Para 27) 


Moreover, in view of the provisions 
contained in Section 3 of the Act, defining 
the expression “person interested” in Sec- 
tion 3 (b) of the Act, it cannot be said that 
the acquiring body for whose benefit the 
land is proposed to be acquired, is falling 
within the definition of the expression “per- 
son interested” in that section. Even in 
case of an enquiry made under Section 11 
of the Act for determination of the com- 
pensation amount, the acquiring body has 
been given only a limited right by the legis- 
Jature. It is only by the provisions con- 
tained in Section 50 that a limited right is 
given. It does not indicate that the acquir- 
ing body has been given any right of being 
heard while considering the objections rais- 
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Ramesh A. Mehta for K. G. Vakharia, 
for Petitioner; H. P. Sompura (for Nos. 1 
to 4) and G. M. Vidyarthi, Asst. Govt. 
Pleader (for Nos: 5 and 6), for Opponents. 


J. M. SHETH, J.:— This revision peti- 
tion raises an interesting question, as to 
whether the acquiring body for whose bene- 
fit the land which is proposed to be acquir- 
ed under the Land Acquisition Act, 1894 
(which will be hereinafter referred to as “the 
Act”), is a necessary or a proper party in 
a suit filed by a person interested in the 
land challenging the validity of the acquisi- 
tion proceedings started by the Govern- 
ment. The trial Court has held in Special 
Civil Suit No. 43 of 1971, in which this 
question arose for decision, against the 
Mahuva Municipality, the acquiring body 
(petitioner). The petitioner-municipality 
has, therefore, come im revision against that 
order, dated 8th July, 1971, passed by the 
learned Civil Judge, Senior Division, Bhav- 
nagar, in that suit below Ex. 14. 


2. The learned Chief Justice who 
issued ‘rule’, has ordered this revision peti- 
tion to be heard by a Division Bench as 
two single Judges of this Court in two dif- 
ferent revision petitions have taken different 
views. 


3. Mr. R. A. Mehta, appearing for 
Mr. K. G. Vakharia, for the petitioner, has 
urged that the acquisition proceedings in 
question were started at the instance of the 
petitioner-municipality. In the plaint, allega- 
tions were made by the plaintiffs (opponents 
Nos. 1 to 4) against the petitioner. The 
land was sought to be acquired for the 
purposes of the said Municipality for its 
Nutan Nagar Scheme No. 2. It is, there- 
fore, submitted by Mr. Mehta that the 
petitioner is vitally interested in the result of 
the suit. It was urged by him that the peti- 
tioner was a necessary party or at any rate, 
a proper party, and consequently, the trial 
Court was not justified in refusing to add 
it as a party to the suit. He also invited 
our attention to the agreement which the 
local authority is required to enter into with 
the Government when such proceedings are 
started at the instance of a local authority. 
That form of an agreement has been refer- 
red to in extenso in the Manual of Land 
Acquisition for the State of Gujarat, written 
by Anderson, 1971 edition, pages 103 and 
104. That agreement indicates that the 
costs of such acquisition are to be borne by 
the local authority. Mr. Mehta has laid 
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considerable emphasis on the latter part of 
this agreement, which reads: 


“ecese ANd the Governor doth hereby, 
agree with the Municipality that as soon as 
all -costs and charges of the said acquisition 
shall be paid by it or recovered from it as 
aforesaid, the said land together with the 
trees, houses and other things standing 
thereon or attached thereto, or permanently 
fastened to anything attached thereto, shall 
vest in the Municipality and be thenceforth 
held by it for the purposes of the Municipal 
Act like any other property vested in the 
Municipality under Section 50/63 of the 
Municipal Act (free of all claim or charges 
whatsoever on the part of the Govern- 
ment).” 

Relying upon this part of the agreement, if 
is submitted by Mr. Mehta that this land 
which is the subject-matter of acquisition is 
ultimately to vest in the municipality, the 
moment it pays the costs and charges of 
the said acquisition or such costs or charges 
are recovered from it. In support of hi 
arguments, he has invited our attention to 
two decisions of the Supreme Court and 
one decision of the Allahabad -High Court. 

4. Mr. Vidyarthi, learned Assistant 
Government Pleader, appearing for oppo- 
nent No. 5 State of Gujarat, as well as for 
opponent No. 6 Special Land Acquisition 
Officer, supported the contentions urged on 
behalf of the petitioner and further urged 
that it was not necessary that the petitioner’s 
right should have been violated. The ele- 
ment of indicia of legal injury or pecuniary 
loss which such a person or entity may 
suffer, was sufficient to conclude that such 
a person or entity was a proper party. It 
was submitted by him that it is the peti- 
tioner which will have utlimately to bear the 
costs of the acquisition proceedings. It 
could, therefore, be said that that body 
would suffer legal injury or at any rate 
pecuniary loss. He also invited our atten- 
tion to the provisions of Section 50 of the 
Act and urged that such a local authority 
in view of the amendment introduced by 
Section 23 of the Land Acquisition (Guja- 
rat Unification and Amendment) Act, 1963, 
was a proper party to the proceedings. It 
was incumbent in any proceeding held be- 
fore a Collector or Court in such cases to 
issue notice to such local authority calling 
upon it to appear and adduce evidence, if 
any, for the purpose ‘of determining the 
amount of compensation. In a proceeding 
like the present proceeding where the vali- 
dity of the acquisition was under challenge, 
it should have a larger right and it shoul 
therefore, be concluded that such a Io 
authority was a proper party to the pro~ 
ceeding. : 

5. In reply to these arguments, Mr. 
Sompura, appearing for opponents Nos. 1 
to 4 (plaintiffs) has urged that in 
view of the provisions contained in Sec, 3 - 
of the Act, defining the expression “person 
interested” in Section 3 (b) of the Act, it 
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cannot be said that the acquiring body for 
whose benefit the land is proposed to 
acquired, is falling within the definition of 
the expression “person interested” in that 
section. He has further urged that even 
when the compensation amount was to be 
determined in which such an acquiring body 
would be naturally vitally interested, the 
legislature has given a very limited right 
and a Division Bench of this. Court has in 
terms stated that it is not a necessary or 
proper party to the proceeding. Relying 
upon certain observations made by the 
Supreme Court to which we will make re~ 
ference at an appropriate stage, he has urg- 
ed that in such a suit relating to property, 
mere commercial interest is not sufficient. 
The interest must be an interest which is 
Tecognised by law. In the instant case, 
Mr. Sompura submitted, the interest of the 
acquiring body was not the interest recog- 
nised by law and consequently, the trial 
Court was fully justified in refusing to add 
the petitioner as a party. It was submit- 
ted by Mr. Sompura that the act complain- 
ed of, was the act of the Government. Re- 
lief sought was against the Government. 
Simply because some allegations were made 
against the municipality, that the munici- 
pality influenced the decision of the Gov- 
ernment, the municipality cannot be said to 
‘be either a necessary party or a proper 
party. He also invited our attention to 
other decisions wherein it is observed that 
such a person cannot be added as a party 
when the plaintiff opposes the addition of 
such a party. 

6. In our opinion, on examining the 
question that is posed before us from all 
points of view, submissions made by Mr: 
Mehta and Mr. Vidyarthi are not well 
founded submissions. Submissions made by 
Mr. Sompura are well founded submissions. 


7. Before we advert to the relevant 
provisions of the Act as well as refer to, 
the authorities cited at the Bar, we first 
propose to refer to the decisions of two. 
single Judges of this Court wherein con- 
flicting views have been expressed. 


8 A. D. Desai, J., in Civil Revn. 
Appins. Nos. 117 of 1970 and 118 of 1970, 
decided on 16-7-1970, after referring to the 
relevant provisions of Order 1, Rule 10 of 
the Civil Procedure Code, has observed in 
this behalf as under: ; 


“The applications were made by the 
Gujarat Housing Board under Order 1, Rule 
10 of the Civil Procedure Code which gives 
a discretion to the Court to join any per- 
son as a party to the suit in cases where 
such a person ought to have been joined or 
where presence of such person is necessary 
in order to enable the Court effectually and 
completely to adjudicate upon and settle 
all the questions involved in the case. The 
Jearned trial Judge came to the conclusion 
that the Gujarat Housing Board was a pro- 
per party to the suits because there were 
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allegations in the plaint to the effect that 
the activities of the Gujarat Housing Board 
were in a nature of business activities and 
if the Gujarat Housing Board was joined 
as a party needless multiplicity of suits 
will be avoided. It is also observed by the 
learned trial Judge that the plaintiff was not 
likely to be prejudiced in any way if the 
Gujarat Housing Board was joined as a 
defendant in the suits. Now, there is no 
dispute before me that the Gujarat Housing 
Board is not a necessary party. The ques- 
tion is whether the Gujarat Housing Board 
is a proper party to the suits or not. What 
the Court has to see is wheher the ques- 
tions which arise in the suit can or cannot 
completely and effectually be adjudicated 
without the presence of a party which claims 
to be a proper party. The Court has to 
determine whether the relief claimed in the 
suit directly affects the intervener in the 
enjoyment of his rights. In cases where 
notifications of acquisition are issued under 
the provisions of the Land Acquisition Act, 
the public body for which the lands are 
being acquired, gets no interest in the lands 
unless and until the acquisition proceedings 
are finalised. In the present case admitted- 
ly the acquisition proceedings are not fina- 
lised and, therefore, it is clear that the inter- 


-vener had no right in the subject-matter of 


the suits. It is true that the allegations 
have been made that the activities of the 
Gujarat Housing Board are in the nature 
of business activities, but merely for that 
reason it cannot be said that the question 
arising in the suit cannot be completely and 
effectually decided without the presence of 
the Gujarat Housing Board. It is difficult 
to understand how there would be multipli- 
city of suits as the acquiring body gets no in- 
terest in the suit lands till the acquisition is 
over and once the acquisition is final there 
can be no suit in respect of the validity of 
acquisition proceedings. The question as to 
whether the other party to the suit is likely to 
be prejudiced by some allegations made in the 
-plaint or not, is not a material factor to be 
considered. In the present case the Gujarat 
Housing Board has no right or interest in the 
enjoyment of the suit lands and the presence 
of the Gujarat Housing Board is not necess~ 
ary for completely and effectually deciding 
the suit.” 


Ti we now refer to the definition 
of the expression “person interested” given 
in section 3 (b) of the Act, it reads: 


“the expression ‘person interested’ 
includes all persons claiming an interest in 
compensation to be made on account of the 
acquisition -of land under this Act: and a 
person shall be deemed to be interested in 
land if he is interested in an easement affect- 
ing the land.” i 
Tt therefore, clearly means that such an 
acquiring body for whose benefit the land is 
proposed to be acquired by the Government 
cannot be said to be a “person interested” 
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within the meaning of the expression given 
therein. 


9. Order 1. Rule 10 sub-rule (2) of 
the Civil Procedure Code, which is material 
for out purposes, reads: 


“The Court may at any stage of the 
proceedings, either upon- or without the 
application of either party, and on such terms 
as may appear to the Court to be just, order 
that the name of any party improperly 
joined, whether as plaintiff or defendant, .be 
struck out, and that the name of any per- 
son who ought to have been joined, whether 


as plaintiff or defendant, or whose presence 


before the Court may be necessary in order 
to enable the Court effectually and comple- 
tely to adjudicate upon and settle all the que- 
stions involved in the suit be added” 

The first portion which is underlined by us, 
deals with the question regarding addition of 
a person who ought to have been joined, 
whether as plaintiff or defendant, it con- 
templates a case of a person to be added as 
a necessary party. It is conceded before us 
that the petitioner cannot be said to be a 
necessary party. We are, therefore, left with 
the question, whether it could be said to be 
a proper party. The latter portion underlin- 
ed by us deals with that question. The ques- 
tion that is posed for answering, is whether 
the presence of the petitioner is necessary 
in order to enable the Court effectually and 
completely to adjudicate upon and settle all 
the questions involved in the suit? In our 
opinion, it cannot be said that its presence 
is necessary for enabling the Court effec- 
tually and completely to adjudicate upon and 
settle all the questions involved in the suit. 


10. It will be proper at this stage to 
refer to the averments made in the plaint it- 
self and see whether the petitioner’s presence 
is necessary in order to enable the Court ef- 
fectually and completely to adjudicate upon 
and settle all the questions involved in the suit, 

















No relief is claimed in the plaint against the- 


petitioner. The act which is under chal- 
lenge is the act of the State Government. 
That is the act complained of. Para 17 of 
the plaint, which is a relief Clause refers to 
paras. 6, 7, 8, 9, 10, 11 and 12 in support of 
the plaintiffs’ contention that these acquisition 
proceedings are illegal, unauthorised, uncon- 
stitutional and unenforceable, null and void. 
In short, the validity of the acquisition has 
been challenged on these grounds. The land 
in question is survey No. 227, admeasuring 
10 acres, 3 gunthas, situate in Mahuva, 
District Bhavnagar. In para. 6, reference is 
made to the notification issued by the State 
Government under section 4 of the Act on 
5-12-1958 and the notification issued under 
section 6 of the Act on or about 19-8-1959. 
The grounds mentioned therein for the pur- 
poses of challenging notifications have noth- 
ing to do with any of the acts of the local 
authority. In para. 7, the grievance made is 
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that the special Land Acquisition Officer has 
unauthorisedly called for the remarks of the 
Mahuva Municipality after the issuance of 
the notification under section 4 of the Act, 
and keeping the plaintiffs in dark that officer 
has made a report that these lands are re- 
quired for Nutan Nagar Scheme No. 2, and 
the Govt. also, without applying its mind 
and without taking into consideration all the 
pros and cons, issued a notification under 
section 6 of the Act. Thereafter, certain steps 
have been taken under sections 9 and 11 of 
the Act without any issue of notice to the 
plaintiffs. In para. 8 also similar grievance has 
been’ made. Some grievance is also made 
against Scheme No. 2. In para. 9, the allega- 
tion regarding the fraud has been made. In 
para. 10 also, grievance is made that the 
proceedings have not been regularised ac- 
cording to law. In para. 11, it is stated that 
this act of the Govt. is illegal, unauthorised, 
null and void. Mahuva Municipality is try- 
ing to take over possession and that is why 
without giving statutory notice, this suit has 
been filed urgently. In para. 12 also, it is 
stated that the Government has taken irrele- 
vant factors into consideration and there 
has been a Jong delay. 


Wi. It is thus evident that it is the act 
of the Government that is complained of, 
and the validity of the acquisition is challeng- 
ed on that ground. Mr. Mehta invited our 
attention to the averments made in para. 5 of 
the plaint. It is stated therein by the plain- 
tiffs that their father and the persons of Dash- 
ashrimali community were taking leading 
part in Mahuva politics and they had taken 
leading part in the Congress (O) and are 
taking it for the last many years. Mahuva 
Municipality is controlled by Praja-Socialist 
party and the management of this local 
authority has remained in the hands of the 
leaders of that party. For the political 
reasons, to harass the plaintiffs, they have 
used their political influence with the Gov- 
ernment and the Government has conse- 
quently taken illegal steps to acquire this 
land without following the procedure pres- 
cribed by law. In collusion with these muni- 
cipal leaders, through their officers, the Gov-. 
ernment has mis-used its powers. 


12. It is significant to note that this 
is not a case where powers under loca] auth- 
ority to acquire the properties is under 
challenge. It is the act of acquisition taken 
by the Government, that is under challenge. 
In our opinion, there is no question involved 
in such proceedings for settlement of which 
it can be said reasonably that the presence 
of this local authority before the Court is 
mecessary. 

13. It is significant to note the 
provisions of section 16 of the Act at this 
stage, which reads: 

“When the Collector has made an award 
under section 11, he may take possession of 
the land, which shall thereupon vest absolu- 
tely in the Government free from all encum- 
brances.” 
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It is only when possession is taken by the 
Government as contemplated by S. 16 of 
the Act that the property vests in the Gov- 
ernment free from all encumbrances, and it 
is only thereafter that in view of the agree- 
ment to which our attention is invited by Mr. 
Mehta, on payment of the costs and charges 
of the acquisition, the property will vest 
in the local authority. Till then, it cannot be 
said that the local authority has any interest 
in the property in question. 


14, It will be proper at this stage to 
refer to the decision of our learned brother 
S. H. Sheth, J. in Civil Rev. Appln. No. 740 
of 1971, decided on 10-9-1971, wherein it 
‘appears that he has taken a contrary view. 
The acquiring body in that case was Ram- 
eshwar Co-operative Housing Society. That 
society made an application to the trial Court 
for being joined as defendant to the suit, 
alleging that it was interested in the said suit 
because the Jand was acquired by the State 
of Gujarat for it. The trial Court ordered 
the society to be joined as defendant No. 2 
to the suit, as a proper party. It was that 
order that was under challenge in that revi- 
sion petition. At the outset our learned bro- 
ther S. H. Sheth, J., has observed: 


“Whether a society for whose benefit 
the State acquires a land is a proper party or 
not is not a question which relates to the in- 
itial jurisdiction of this Court. In the facts 
and circumstances of this case. I do not 
think the impugned order made by the trial 
Court can be revised under section 115 of 
the Code of Civil Procedure.” 


No doubt, thereafter, he has considered the 
merits of the case and has come to the con- 
clusion that the society was a proper party. 
He has referred to the allegations made in 
the plaint, which were as under: 


“That the owner and the members of 
the proposed society had entered into 
Banakhat to purchase the said land and as 
they failed to get the possession from the 
plaintiffs and, therefore, they have used the 
machinery of the Government for acquiring 
the suit land and, therefore, also the pro- 
posed acquisition is illegal and mala fide.” 
After referring to those averments, it is 
observed: 


“The allegation of having made an 
illegal and mala fide acquisition is indeed 
directed against the State. However, one of 
the circumstances which the plaintiffs seek 
to marshal in order to substantiate that 
allegation relates to what happened at an 
earlier stage between them and the society. 
Next, section 3 (e) of the Land Acquistion 
Act, 1894 which defines ‘Company’ includes 
a registered society within the meaning of 
the Co-operative Societies Act, 1912 or any 
other law relating to Co-operative societies 
for the time being in force in any State. 
Rameshwar Co-operative Housing Society 
Ltd., —- opponent No. 2 to this petition — is 
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a society registered under the Gujarat Co- 
operative Societies Act. It is, therefore, a 
“company” within the meaning of the defini- 
tion given in Section 3 (e) of the Land 
Acquisition Act.” 

He then refers to the provisions of section 
41 of the Act and observes: 


seisad the State Government shall re- 
quire the Company to enter into an agree- 
ment with it inter alia providing to its satis- 
faction for the following matter, namely. (1) 
the payment to the Government of the cost of 
the acquisition In the instant case, 
the land has been acquired by the State Gov- 
ernment for the purpose of the society so as 
to enable the society to construct bungalows 
for its members. I think that purpose is 
covered by Cl. (b) of sub-sec. (1) of Section 
40. If in the absence of the society the 
plaintiffs succeed in their suit the society will 


be liable to pay to the State Government 
the cost of the litigation and all other costs 


which the State Government might have in- 
curred for acquiring the land in question. 
These costs to which I have referred are a 
part of “the cost of acquisition” within the 
meaning of sub-section (1) of section 41. 
Therefore, success of the plaintiffs in the suit 
will subject the society to the aforesaid 
costs. Since. the society has incurred that 
liability, in my opinion, the society 
should be joined as a defendant to the suit.” 
These are the reasons mentioned by our 
Learned brother S. H. Sheth, J., for coming 
to the conclusion that the society is a proper 
party. When the decision of our learned 
brother A. D. Desai, J., to which we have 
already made reference, was brought to his 
notice, it is observed by him that that deci- 
sion lays down no principle and is only 
applicable to the facts of that case. With 
the greatest respect, we may say that our 
learned brother A. D. Desai, J., has laid 
down the requisite tests and has laid down 
the principle in the decision given by him. 

15. It thus appears from the afore- 
said two decisions of the Single Judges of 
this Court that there is conflict in the views 
expressed. 

16. In the majority judgment in 
Razia Begum v. Sahebzadi Anwar Begum, 
AIR 1958 SC 886, the Supreme Court has 
reviewed several authorities in this behalf 
and has laid down the correct position of 
law. At page 895, in para 13, the Supreme 
Court has summarised its conclusion observ- 
ing: 

“As a result of these considerations, we 
have arrived at the following conclusions: 

(1) That the question of addition of par- 
ties under Rule 10 of Order 1, of the Code 
of Civil Procedure, is ‘generally not one of 
initial jurisdiction of the Court, but of a 
judicial discretion which has to be exercised 
in view of all the facts and circumstances of 
a particular case; but in some cases, it may 
raise controversies as to the power of the 
Court, in contradistinction to its inherent 
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jurisdiction, or, in other words, of jurisdic- 
tion in the limited sense in which it is used 
in Section 115 of the Code; 

(2 That in a suit relating to property, 
in order that a person may be added as a 
party, he. should have a direct interest as dis- 
tinguished from a, commercial interest, in the 
subject-matter of the litigation. 

(3) Where the subject-matter of a titi- 
gation, is a declaration as regards status on 
a legal character, the rule of present or direct 
interest may be relaxed in a suitable case 
where the Court is of the opinion that by 
adding that party, it would be in a better 
position effectually and completely to adju- 
dicate upon the controversy. 


(4) The cases contemplated in the last 
proposition, have to be determined in ac- 
cordance with the statutory -provisions of 
Se one 42 and 43 of the Specific Relief 
In the instant case, we have to decide the 
question which arises in a suit relating to 
property. In view of this Supreme Court 
decision, therefore, the petitioner can be 
added as a party, if it can be said that it 
has a direct interest as distinguished from a 
commercial interest in the subject-matter of 
the litigation. Whe subject-matter of the liti- 
gation in the instant case is not a declaration 
as regards status or legal character, wherein 
the rule of present or direct inferest can be 
relaxed as has been observed by the Sup- 
reme Court. The Supreme Court in that 
case had to deal with a question of a dec- 
laratory decree on the question of status. It 
affected not only the parties actually before 
the Court, but generations to come, and in 
view of that consideration, the rule of ‘pre- 
sent interest’, as evolved by case law relat- 
ing to disputes about property did not ap- 
ply with full force. 

17. It is observed at pages 889 and 
890, after referring to the provisions of sub- 
tule (2) of Rule 10 of Order 1 of the Civil 
Procedure Code, as under: 


“nesese But it was contended on behalf 
of the appellants that whether the narrower 
or the wider view of the interpretation of 
sub-rule (2) of Rule 10 of Order 1 of the 
Code of Civil Procedure, is taken, the re- 
sult, so far as the present controversy is con- 
cerned, would be the same. In the leading 
case of 1892-1 Ch. 487 Lindley, L. J., has 
held that a party who is not directly inter- 
ested in the issues between the plaintiff and 
the defendant, but is only indirectly or com- 
mercially affected, cannot be added as a de- 
fendant, because the Court has no jurisdic- 
tion, under the relevant rule, to bring him on 
the record even as a “proper party”. That 
was a suit to restrain the alleged infringe- 
ment of the plaintiff’s patent by the defen- 
dant, Marsden. The Court held, reversing 
the order of the trial Judge, that the party 
sought to be added had no direct interest in 
the subject-matter of the litigation, and all 
that could have been said on behalf of the 
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party intervening was that the judgment 
against the defendant would affect his inte- 
rest commercially. The Court distinguished 
the previous decision in Vavasseur v. Krupp, 
(1878) 9 Ch D 351 and Appollinaris Co. Ltd. 
v. Wilson, (1886) 31 Ch D 632, on the 
ground that in those cases, the litigation 
would have affected the property of the per- 
son not before the Court. This leading case 
of 1892-1 Ch 487 is clearly an authority for 
the proposition that the Court has jurisdic- 
tion to add as a party defendant only a per- 
son who is directly interested in the subject- 
matter of the litigation and not a person who 
will be only indirectly and commercially af- 
fected.” 

It is further observed at page 490: . 


asee TO the same effect is the deci- 
sion in Re I. G. Farbenindustrie A. G. 
Agreement, 1943-2 All ER 525. The Court 
held that in order that a party may be add- 
ed as a defendant in the suit, he should have 
a legal interest in the subject-matter of the 
litigation — legal interest not as distinguish- 
ed from an equitable interest, but an inte- 
test which the law recognizes. Lord Greene, 
M. R., giving the judgment of the Court, 
also observed that the Court had no jurisdic- 
tion to add a person as a party to the liti- 
gation if he had no legal interest in the issue 
involved in the case. In the case of ILR 5 
Mad 52, in which the wider view of the in- 
terpretation of the relevant rule, was taken, 
Turner, C. J., delivering the judgment of the 
Court, observed that the wider interpretation 
which enabled the Court to avoid conflicting 
decisions on the same question and which 
would finally and effectually put an end to 
the litigation respecting it, should be adopt- 
ed. But in that case also, the party added as 
defendant, was interested in the subject-mat- 
ter of the litigation, though there was no im- 
pediment to the Court determining the issu- 
es between the parties originally before the 
Court. The learned Judge, on a discussion 
of the English and Indian cases on the sub- 
ject, came to the conclusion that a material 
question common to all the parties to the 
suit and to third parties, should be tried once 
for all. He held that to secure this result, 
the Court had a discretion to add parties — a 
discretion which has to be judicially exer- 
cised, that is, that by adding the new par- 
ties, the Court should not inflict injustice 
upon the parties already on the record, in 
the sense that they would be prejudiced in 
the fair trial of the questions in controversy.” 
In our opinion, by joining the petitioner as 
a party, the plaintiffs are likely to be preju- 
diced in the fair trial of the questions in con- 
troversy. As said earlier, presence of the 
petitioner-municipality is not necessary for 
effectually and completely adjudicating upon 
and settling all the questions involved in the 
suit. 


18. In Udit Narain Singh Malpaha- 
tia v. Addl. Member Board of Revenue, 
Bihar, AIR. 1963 SC 786, the view expressed, 
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does not run in any manner counter to our 
conclusion. It is observed: 


“The law as to who are necessary of 
proper parties to a proceeding is well set- 
tled. A necessary party is one without whom 
no order can be made effectively; a proper 
party is one in whose absence an effective 
order can be made but whose presence is 
necessary for a complete and final decision 
on the question involved in the proceeding.” 
The question posed for decision before the 
Supreme Court was, whether persons in 
whose favour the tribunal has passed, an 
order, were necessary parties in the writ filed 
challenging that order of the Tribunal. 


19. In Arnold Rodricks v. State of 
Maharashtra, AIR 1966 SC 1788, which is 
relied upon by Mr. Vidyarthi in support of 
his argument, at pages 1798 and 1799, in 
para 20, the Supreme Court has observed: 


“Tt was urged before us that the State 
Government was not entitled to acquire pro- 
perty from A and give it to B. Reliance was 
placed on the decision of the Supreme Judi- 
cial Court of Massachusetts (204 Mass. 
_ 607). But as pointed out by this Court, 
public purpose varies with the time and the 
prevailing conditions in localities, and in 
some towns like Bombay the conditions are 
such that it is imperative that the State 
should do all it can to increase the availability 
of residential and industrial sites. It is true 
that these residential and industrial sites will 
be ultimately allotted to members of the 
public and they would get individual benefit, 
but it is in the interest of the general com- 
munity that these members of the public 
should be able to have sites to put up res- 
idential houses and sites to put up factories. 
The main idea in issuing the impugned noti- 
fications was not to think of the private 
comfort or advantage of the members of the 
public but the general public good.” 


This decision only Jays down as to what the 
expression “public purpose” connotes. It has 
no bearing on the question posed before us. 


20. A Division Bench of the Allaha- 
bad High Court in Khurshed Bagh Co-opera- 
tive Housing Society, Ltd., Lucknow v. Smt. 
Satya Devi, ATR 1971 All 426, has made 
certain observations in para 8 of the judg- 
ment at page 428 which does lend support 
to the arguments advanced by Mr. Méebta. 
It is observed therein: f 


“In the instant case the land is being 
acquired for the appellant and, as stated 
earlier, the appellant has already entered 
into an agreement with the State Government 
and has deposited the requisite amount in that 
regard. There can, therefore, be no doubt that 
- the appellant-society is interested in the acqui- 
sition of the land and as such is a proper 
party within the meaning of Order 1, Rule 
10, sub-clause (2) inasmuch as its presence 
before the Court is necessary in order to. 
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enable it to effectually and completely adjud- 
icate upon and settle all the questions invol- 
ved in the proceeding.” 

The learned Judges of the Allahabad High 
Court have not mentioned any reasons and 


‘have not given any data in support of thein 


conclusion. We have to keep in mind, in 
view of the aforesaid Supreme Court deci- 
sion, that the interest of such an acquiring 
body must be the interest which is recognis~ 
ed in law, as we are dealing with a suit 
relating to property and not with a suit 
seeking a declaration as regards any status 
or legal character as contemplated by Sec- 
tion 34 of the new Specific Relief Act. 

21. In Fateh Raj v. Suraj Roop, 
AIR 1969 Raj 252, Jagat Narayan, J., after 
referring to the decision in Amon v. Ra- 
phael Tuck and Sons Ltd., 1956-1 All ER 
273, made the following pertinent observa- 
tions at page 253: ' 

“In the above decision a note in the 
Annual Practice, 1955 at page 232 is repro- 
duced which runs as follows: 


‘Generally speaking intervention can 
only be insisted upon in three classes of 
cases, namely (A) In a representative action 
where the intervener is one of a class whom 
plaintiff claims to represent. The interve- 
ner may say, ‘deny that plaintiff represents 
me—add me as a defendant......... ” @) 
Where the proprietary rights of the inter- 
vener are directly affected by the proceed- 
Q (C) In actions claiming the spe- 
cific performance of contracts where third 
persons have an interest in the question of 
the manner in which the contract should be 
performed.’ 

_ 22. (A) and (C) can have no appli- 
cation to the present case. The applicants 
have not succeeded in proving that they fall 
under (B) 

22A. The learned Judge observed in 
fhe above case— 

“I do not, with deference to those who 
have thought otherwise, agree that the main 
object of the rule is to prevent multiplicity 
of actions, though it may incidentally have 


that effect. The Court has other ways of 
doing that which are amply sufficient for 
the purpose—by ordering consolidation....... 


e only reason which makes it necessary 
to make a person a party to an action is 
so that he should be bound by the result 
of the action, and the question to be settled, 
therefore, must be a question in the action 
which cannot be effectually and completely 
settled unless he is a party’.” 

The ratio laid down therein is that it is the 
legal interest in the subject-matter of the 


_Suit which is to be considered and not that a 


person may be interested in the result of 
the proceedings. 
23. It is observed therein £ ; 
“No one can open doors and windows 
Khalsa land 
means the land belonging to the State. The 
State has thə same rights over its land as 
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any private owner. The applicants have 
thus failed to show that they have any legal 
interest in the subject-matter of the suit. 
In other words, they have not shown that 
if the plaintiff of the suit is granted the 
relief claimed by him, the legal rights of 
the applicants will be directly affected. It 
appears that the applicants want to be im- 
pleaded in the suit merely with the object 
of enabling them to see that it is properly 
defended.” 

It has been held in the aforesaid All Eng- 
land Report that the applicants cannot be 
impleaded as defendants for such a pur- 
pose. 


24, In Banarsi Dass v. Panna Lal, 
AIR 1969 Punj and Har 57, R. S. Sarkaria, 
J., has observed: 


“Under sub-para (2) of Order 1, Rule 
10, a person may be added as a party to a 
suit in two cases only, ie. when he ought 
to have been joined and is not so joined, 
ie. when he is a necessary party, or, when 
Without his presence the questions in the 
suit cannot be completely decided. There 
is no jurisdiction to add a party in any 
other case merely because that would save 
a third person the expense and botheration 
of a separate suit for seeking adjudication 
of a collateral matter, which was not direct- 
ly and substantively in issue in the suit into 
which he seeks intrusion. A person may 
not be added as a defendant merely be- 
cause he would be incidentally affected by 
the juudgment. (1882) 1 Ch 487 (to which we 
have already made reference) has been fol- 
lowed.” 
It is further observed therein: 


“As a rule the Court should not add 
a person as a defendant in a suit when the 
plaintiff is opposed to such addition. The 
reason is that the plaintiff is the dominus 
litis. He is the master of the suit. He can- 
not be compelled to fight against a person 
against whom he does not wish to fight 
and against whom he does not claim any 
relief.” 
In our opinion, these 
down ‘the correct ratio. 


25. Mr. Sompura has also invited 
our attention to the decision of the Supreme 
Court in Hochtief Gammon v. Industrial 
Tribunal, Bhubaneshwar, AIR 1964 SC 
ae at page 1750, it is observed in para 
12: 


two decisions lay 


“The test always must be, is the addi- 
tion of the party necessary to make adjudi- 
cation itself effective and enforceable? In 
other words, the test may well be, would 
the non-joinder of the party make the arbi- 
tration proceedings ineffective 
forceable? It is in the light of this test 
that the implied power of the Tribunal to 
add parties must be held to be limited.” 

In our opinion, that decision has no direct 
bearing on the question involved before us 
as the Supreme Court had to deal with a 
question regarding the effect of the power 


[Prs. 23-27] Mahuva Municipality v. M. Kiritkumar (Sheth J.) 
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implied under Section 18 (3) (b) of the In- 
dustrial Disputes Act, A 


26. In our opinion, the view taken 
by our learned brother A. D. Desai, J. in 
Civil Revision Applications Nos. 117 and 
118 of 1970, decided on 16th July, 1970, is 
the correct view and is supported by ‘the 
pa Court decisions referred to by us 
earlier. 


27. The unreported decision of the 
Supreme Court in the Municipal Corpora- 
tion of the City of Ahmedabad v. Chandu- 
Jal Shamaldas Patel, Civil Appeal No. 1716 
of 1967, decided on 8-1-1970 (SC), lends 
support to our conclusion to some extent. 
In that proceeding, certain lands belonging 
to the first respondent were notified for 
acquisition under Section 4 of the Act by 
the Government of Bombay. The area in 
which the lands were situated having there- 
after been allotted to the State of Gujarat, 
the Divisional Commissioner of the State 
of Gujarat had issued a notification under 
Section 6 of the Act on 2nd May, 1961. 
These notifications were challenged. The 
Municipal Corporation of the City of Ah- 
medabad which was the fourth respondent 
in that petition, appealed to the Supreme 
Court. A preliminary objection was taken 
that the Corporation cannot be said to be 
a person aggrieved by the order, it having 
no interest in the subject-matter of the 
proceeding. That contention was upheld 
by the Supreme Court observing: 


“The Municipal Corporation was im- 
pleaded as the fourth respondent before the 
High Court but no relief was claimed 
against the Municipal Corporation. The 
property, it is true, was notified for acqui- 
Sition by the State Government for the use 
of the Municipal Corporation after it was 
acquired by the Government, but that, in 
our judgment, did not confer any interest 
in the Municipal Corporation so as to 
enable it to file an appeal against the order 
of the High Court allowing the petition. 
Substantially the grounds on which the peti- 
tion was filed were that the Notifications 
were invalid on account of diverse reasons. 
Some of these reasons have been upheld 
and some have not been upheld: but all 
those grounds related to the validity of the 
Notifications issued by the Government of 
Bombay and the Government of Gujarat. 
Not even an order of costs has been passed 
against the Municipal Corporation of the 
City of Ahmedabad. We fail to see what 
interest the Municipal Corporation has, 
which would sustain an appeal by it against 
the order of the High Court allowing the 
writ petition filed by the first respondent.” 
In our opinion, this decision lends support 
to our conclusion that the acquiring body 
cannot be said to have any interest in the 
subject-matter of the suit. Merely because 
the petitioner-municipality may have to pay 
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costs to the Government in case the acqui- 
sition proceedings are held to be invalid, 
or the Government in pursuance of the 
agreement, is entitled to recover those costs 
from the Municipality, it cannot be said 
fhat the municipality has interest in the 
subject-matter of the suit or has got such 
interest which the law has recognised and 
consequently, it can be said to be a proper 
party to the suit. 

28. It is significant to note at this 
stage that even in case of an inquiry made 
under Section 11 of the Act for determina- 
tion of the compensation amount, the ac- 
quiring body has been given only a limited 
right by the legislature. Even after the am- 
endment made by Section 23 of the Land 
Acquisition (Gujarat Unification and Am- 
endment) Act, 1963, whereunder duty is 
cast upon the Land Acquisition Officer or 
the Court to issue a notice, the position has 
remained the same. Such acquiring body 
has been given a right to appear and adduce 
evidence, if any, for the purpose of deter- 
mining the amount of compensation. The 
proviso to that Section 50 of the Act reads: 


“Provided that no such local authority 
or Company shall be entitled to demand a 
reference under Section 18.” 
This Section 50 falls in Part VI which 
relates to “Miscellaneous Matters”. The 
scheme of the Act clearly indicates that 
no other right has been conferred upon 
such acquiring bedy. It is only by the pro- 
visions contained in Section 50 that a limit- 
ed right is given. For the purpose of illus- 
tration, we can refer to Section 5-A of the 
Act. It does not indicate that the acquir- 
ing body has been given any right of being 
heard while considering the objections rais- 


ed by the persons interested against the 
acquisition, 
29. A Division Bench of this Court, 


in Gautamlal Naranlal v. Additional Spe- 
cial Land Acquisition Officer, Ahmedabad, 
11 Guj LR 484 = (AIR 1971 Guj 81), had 
to deal with the provisions of Section 50 
of the Act, and deal with a question, whe- 
ther such acquiring body can be said to be 
either a necessary or a proper party to a 
proceeding. No doubt, it should be borne 
in mind that it was in relation to a refer- 
ence proceeding made under Section 18 of 
the Act and not in relation to a suit pro- 
ceeding, as is the case with us. At page 
488, in para 8, N. G. Shelat, J., speaking 
for the Division Bench, has observed: 
“Even if the provisions contained in 
the Civil Procedure Code were available to 
the Board, Order 1, Rule 3 of the Civil 
Procedure Code would not apply to call 
such Local Authority as a necessary party 
to the proceeding for the reason that only 
those persons can be joined as defendants 
against whom any right to relief in respect 
of or arising out of the same act or transac- 
tion or series of acts or transactions is 
alleged to exist, whether jointly, < severally 
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or in the alternative, where, if separate suits 
were brought against such persons, any 
common question of law or fact would 
arise. There is no right to relief against 
this Board under the Act. The compensa- 
tion has to be paid by the Collector and 
the land acquired has to be taken posses- 
sion of also by the Collector. The award 
has to be passed against the Collector and 
in no case against any such acquiring body. 
Similarly the Board can hardly be called a 
proper party: as contemplated in Order 1, 
Rule 10 of the Civil Procedure Code. The 
provision entitles the Court to strike out or 
join any person as plaintiff or defendant 
if it thought that the name of any such 
person ought to have been joined or whose 
presence before the Court was considered 
necessary in order to enable the Court 
effectually and completely to adjudicate up- 
on and settle all the questions involved in 
the same. The same considerations would 
also arise and since no award can be passed 
against it or that it would not be entitled 
to file an appeal against any such award 
under the Act, it would not be even a pro- 
per party. without whose being on record, 
Court cannot decide the matter completely. 
The Board has been given merely a right 
to adduce evidence in support of the Col- 
lector who represents the State which ac- 
quires the property for the local authority. 
In our view, therefore, even if provisions 
of Civil Procedure Code were to apply and 
the application be so made, we think that 
the Board is neither a necessary nor a pro- 
per party to the proceeding as a party de- 
fendant in any suit.” 

At page 491, it is observed: 

EEr The Collector represents all the 
interests, viz. of the State as also for any 
such acquiring body with whose funds and 
for whose benefit any land is acquired.” 
At page 492, after referring to Section 11 
of the Act, it is observed: 


M esoedses It is by virtue of an agreement 
between the local authority such as the 
Housing Board in this case, and the Gov- 
ernment that on being satisfied about the 
requirements of any such corporate body 
that it would initiate the enquiry towards 
the acquisition of any such lands. All that 
can come in Chapter VII of the Act and 
it is thereafter under Section 50 that such 
Local Authority or Company for whom any 
such land is acquired is given a right to 
appear and adduce evidence for the pur- 
pose of determining the amount of com- 
pensation. We may at this stage refer to 
Section 54 which provides for appeals in 
proceedings before Court and there also no 
other person except the persons interested 
as we pointed out hereabove or the Collec- 
tor as the case may be, would become en- 
titled to file appeal against the award pass- 
ed under Section 26 of the Act by any 
Court. It would, thus, appear that at no 
stage down from the time when the pro- 
ceedings are initiated, till the stage of ap- 
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peal, any such Local Authority such as the 
one in these cases comes in as a party to 
the proceedings so as to enable any Court 
to pass any orders against it.” 

At page 494, the Division Bench has refer- 
red to the decision of the Bombay High 
Court in Corporation of the City of Nag- 
pur v. Narendrakumar Motilal, AIR 1959 
Bom 297, and accepted the correctness of 
the view expressed therein that the appli- 
cant-Corporation was not a person interest- 
ed in compensation within the meaning of 
Section 18 of the Act, and was, therefore, 
not entitled to move an application for 
making reference. It is further observed 
therein: 


“assess Lhe matter was taken to the 
High Court and after considering the sche- 
me of the Act it was held that in every 
case of acquisition, it is only the Locat 
Government that can acquire land, and fop 
every acquisition, compensation has to be 
paid. A perusal of Part V of the Act indi- 
cates that the duty to pay compensation is 
solely that of the Local Government. There- 


fore, in the entire proceedings from the 
time of the issue of the notification under 


Section 6 till the payment of compensation, 
the parties interested in the acquisition are 


in law the owner of the property and Gov- 
ernment who acquires the property. Then 


it has been observed that no doubt Gov- 
ernment acquires property on behalf of an 
individual company or statutory Corpora- 
tion, but having regard to the scheme of 
the Act it does not appear that these par- 
ties can become parties to the proceedings 
except to the limited extent indicated in 
Section 50 (2) of the Land Acquisition Act. 
Going further it has been observed that the 
only parties who may be so to be interested 
in the payment of compensation are the 
Government which alone can legally ac- 
quire the land, and of course the owner 
whose land is being acquired. It further 
held that Section 50 (2) cannot be constru- 
ed to enlarge the right of the Local Autho- 
rity or Corporation beyond the right ex- 
pressly mentioned therein, namely, to ap- 
pear and adduce evidence for the purpose 
of determining the compensation. The 
Local Authority or Company do not by 
virtue of that right become parties to the 
acquisition proceedings. Later on, the words 
“claiming an interest in compensation” in 
Section 3 (b) of the Act were held to be 
limited to the person who pays the compen- 
sation under the Act, namely, the Govern- 
ment, and in any event, it cannot include 
within that expression the person from 
whom the acquisition is being made.” i 
Lastly, at page 495, it is observed: 

M Sabie It would thus appear that bav- 
ing regard to the definition of the expres- 
sion “persons interested” in Section 3 (b) 
and taking into account the scheme of the 
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Act as a whole, much though the funds 
for acquisition of the land were to be paid 
by them, they cannot be said to be per- 
sons interested as to claim any right to have 
a Teference made or to have any appeal 
filed against any such award passed by the 
Court. They are not recognised under tha 
Act as parties to the proceedings.” 


In our opinion, our conclusion is reinforced 
by the aforesaid observations made by the 
Division Bench of this Court while inter- 
preting the provisions of Section 50 (2) of 
the Act. When the legislature has given 
such a limited right to such acquiring body, 
when the question regarding compensation 
is being determined, in which such acquir- 
ing body would be vitally interested, it can 
hardly be said that the legislature intended 
to give any such right to be added as a 
party to the proceeding -when such acquisi- 
tion proceedings are challenged on the 
grounds stated by us earlier. 


30. We are, therefore, of the opin- 
ion that the trial Court has rightly come to 
the conclusion that such an acquiring body 
is neither a necessary party nor a proper 
party in such proceedings. We prefer the 
view taken by A. D. Desai, J. in Civil Revn. 
Applns. Nos. 117 of 1970 and 118 of 1970. 
decided on 16-7-1970 (Guj.), to the 
taken by S. H. Sheth, J. in Civil Revn. 
Appin. No. 740 of 1971, decided on 10-9- 
1971 (Guj.). The result is that the revision 
petition fails. 

31. The revision petition is dismiss- 
ed. Whe petitioner is ordered to pay the 
costs of opponents Nos. 1 to 4 (plaintiffs) 
and bear its own. Opponents Nos. 5 and 
6 to bear their own costs. Rule is dis- 


charged. 
Petition dismissed. 
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v. Gulamnabi Hakimbhai and others, Res- 
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Second Appeal No. 362 of 1966, DJ- 
11-2-1972, from decision of R. C. Isarani, 
Asst. J, Ahmedabad (Rural) Camp at 
Himatnagar in Civil Appeal No. 55 of 1963. 

Index Note:— (A) Succession Act 
(1925), S. 218 — Suit for administration of 
Estate — Claim for ancillary relief that cer- 
taim alienations were ilegal — Suit is com- 
petent. 


Brief Note:— (A) Where the suit is 
with the primary object of having adminis- 
tration of the estate of the deceased, it is 
open to the ‘plaintiff, seeking administration 
to claim ancillary relief, by way of an inci- 
dent of administration, that certain aliena- 
tions were illegal and inoperative and did 
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not affect the estate of the deceased. There 
can never be any administration, unless the 
court has determined the estate of the de- 
ceased. Therefore, as an incident of ad- 
ministration, if such an ancillary question 
arises as between the parties themselves, 
the nature of the primary relief of adminis- 
tration is not affected. It is only where the 
primary object is not the administration 
suit but the relief for a declaration that the 
alienations made by the deceased are invalid 
and such a relief is not between the same 
parties but against a stranger, that such a 
relief being the main relief cannot be joined 
in such a suit and administration being not 
the main purpose, the suit would not be 
competent. (Para 2) 
Cases Referred: Chronological Paras 
‘ATR. 1964 Guj 174 = 5 Guj LR 678, 
Asmalbai v. Esmailji 
AIR 1963 Andh Pra 298 = ILR (1962) 
Andh Pra 84, Suryanarayana v. Ana- 


suyamma 

AIR 1950 EP 276 = 52 Pun LR 217, 
Shafi-ul-Nisa v. Fazal-ul-Nisa 

AIR 1936 Bom 353 = 38 Bom LR 
754, Maganlal v. Kanchanlal 

AIR 1935 Cal 39 = ILR 61 Cal 711, 
Shivprasad Singh v. Prayag Kumari 
Debee 3 

AIR 1924 Bom 313 = 26 Bom LR 
163, Mahomedally Adamji v. Abdul 
Hussain 

AIR 1921 Bom 187 = 23 Bom LR 

_ 444, Motibhai v. Nathabhai 

(1906) ILR 33 Cal 180 = 32 Ind App 
193 (PC), Benode Behari Bose v. 
Nistarini Dasi 


A. G. Momin, for Appellants; G. D. 
Bhatt (for No. 2), J. P. Joshi for I. R. Patel 
(for No. 3), for Respondents. 


JUDGMENT :— Plaintiffs’ administra- 
fion suit for administration of the property 
of the deceased Hakimbhai (father of the 
plaintiffs) having been dismissed by the 
lower appellate Court as incompetent by re- 
versing the trial Court’s preliminary decree, 


the plaintiffs-daughters have filed this ap- 
peal. Hakimbhai Abdullabhai had first 


married Mariam, who died in about 1928. 
He married the other wife Halimabibi, who 
was divorced in 1945. Through the first 
wife, the deceased had 2 sons, Gulamnabi, 
defendant No. 1, Alimohmed, defendant 
No. 2, and Ajijabai, defendant No. 4. 
Through Halimabai, he had one son, Nu- 
ruddin, defendant No. 3 and two daughters, 
plaintiff No. 1 and plaintiff No. 2. Hakim- 
bhai died on May 26, 1958. In this ad- 
ministration suit, the plaintiffs had alleged 
that, in the lifetime of the deceased, there 
were, so-called, two partitions effected, at 
Ex. No. 117, dated January 5, 1949, and 
Ex. 118, dated November 27, 1957, which 
were illegal and inoperative and could not 
affect the plaintiffs’ title. It was the case 
of the plaintiffs that Mahomedan Law never 
recognised any such joint family, where 
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there would be interest by birth. Therefore, 
the partition deed, Ex. 117, which was effect- 
ed by the deceased for himself and as 
guardian of the minor son Nuruddin, de- 
fendant No. 3, with the two major sons, 
defendant No. 1 and defendant No. 2, -was 
illegal and inoperative. The first document 
was a registered document, while the second 
document was an unregistered document, 
whereby the deceased distributed his share 
between the three sons. In that document, 
the deceased acted as a guardian of the 
minor Nuruddin, defendant No. 3. | Under 
the latter deed, the daughters were given 
some share in mango trees. As the de- 
ceased’s estate was required to be adminis- 
tered properly by collecting all his assets, 
the present suit was filed claiming also a 
relief that the aforesaid two deeds, Exs. 117 


„and 118, were illegal and that, if any sur- 


plus property was left after administration 
of the estate of the deceased, it should be 
distributed between all these heirs in ac- 
cordance with their shares. The trial Court 
held the suit to be competent. The trial 
Court also held that the aforesaid deeds 
were illegal and inoperative so as to affect 
plaintiffs’ share. The trial Court further 
held that so far as the shop was concerned 
and the mango trees, which were purchased 
by defendant No. 2, Alimohmed by Exs. 
Nos. 238 and 130, they were his exclusive 
property. Therefore, excluding these pro- 
perties, which were held to be of Alimoh- 
med, defendant No. 2, the administration 
suit was decreed and a preliminary decree 
was ordered to be drawn up. The trial 
Court had determined the share of the par- 
ties and had given consequential directions. 
The appellate Court, however, held that 
the suit was incompetent and that the Court 
could not go into the question as to the 
validity of these two deeds, Exs. Nos. 117 
and 118. Wherefore, without determining 
any issue on merit, the plaintiffs’ suit was 
ismissed. Therefore, the lower appellate 

urt refused to go into the question raised 
by defendant No. 2 as to how far defen- 
dant No. 1 was liable to the extent of pro- 
perties which were admittedly in his posses- 
sion. Even the cross-objections of the 
plaintiffs were, accordingly, dismissed. That 
is why the plaintiffs have come in this 
appeal. 

2. The legal position, so far as the 
administration suit is concerned, is now well 
settled. Where the suit is with the primary 
object of having administration of the 
estate of the deceased, it is open to the 
plaintiff, seeking administration, to claim 
ancillary relief, by way of an incident of 
administration, that certain alienations were 
illegal and inoperative and did not affect 
the estate of the deceased. Where can never 
be any administration, unless the Court has 
determined the estate of the deceased. 
Therefore, as an incident of administration, 
if such an ancillary question arises as be- 
tween the parties themselves, the nature of 
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the primary relief of administration is not 
affected. It is only where the primary ob- 
ject is not the administration suit but the 
relief for a declaration that the alienations 
made by the deceased are invalid and such 
a relief is not between the same parties but 
against a stranger, that such a relief being 
the main relief cannot be joined in such a 
suit and administration being not the main 
purpose, the suit would not be competent. 
In Benode Behari Bose v. Nistarini Dasi, 
(1906) ILR 33 Cal 180 (PC). their Lord- 
ships of the Privy Council at p. 191, in 
terms, laid down that, where the primary 
object of the suit was the administration 
of the estate of a deceased person, the ad- 
ministration suit was competent, even where 
ancillary relief was asked to set aside deeds 
obtained by the fraud of the executor. Their 
Lordships also held that, for the due ad- 
ministration of the estate, the Court had 
powers to set aside leases of land outside 
the territorial limits of its jurisdiction, those 
leases having been made as an incident of 
the same fraud. In Motibhai v. Nathabhai, 
AIR 1921 Bom 187, the Division Bench 
consisting of Macleod, C. J. and Shah, J. 
in terms, held that “if in the course of an 
inquiry as to the assets belonging to the 
estate of a deceased person, any assets in 
possession of persons who are parties to 
the suit are claimed as forming part of the 
assets of the estate of the deceased, the 
person, appointed by the Court as repre- 
senting the estate of the deceased to take 
such steps as may be necessary for the pro- 
per administration of the estate, can decide 
whether such assets belonged to the deceas- 
ed or not. But he cannot decide such a 
question if the persons in whose possession 
the properties are, are not parties to the 
suit.” The learned Chief Justice perti- 
nently made these observations at p. 187 
that “There is no reason why the Court 
should not decide as between the parties to 
the suit whether those assets belonged to 
the estate of the deceased or not.” If that 
is not done, the only result would be that 
another suit would have to be filed in which 
the contesting parties would be the same 
and the issues would be the same which 
have already been raised in this suit.” In 
Mahomedally Adamji v. Abdul Hussain, 
AIR 1924 Bom 313 the Division Bench 
consisting of Shah, Ag. C. J., and Crump, 
J., in terms considered this question, in the 
light of the ratio laid down by their Lord- 
ships of the Privy Council in Benode Behari 
Bose’s case, (1906) ILR 33 Cal 180 (PO). 
At p. 314, Shah, Ag. C. J., pointed out that 
it appeared from the form of decree in an 
administration suit given in Seton on Dec- 
Tees, Vol. O, p. 1412 (7th Edn.) and also 
in Schedule I, Appendix D, of the Code of 
Civil Procedure, that among the inquiries 
contemplated in the course of the adminis- 
tration the inquiry as to what immovable 
property the deceased was seized of or en- 


titled to, at the time of his death was in- 
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cluded. It was further pointed out that the 
question was not whether the suit in respect 
of this property so far it related to this pro- 
perty was a suit for land or not, but whe- 
ther such an inquiry was appropriate in 
an administration suit. This question was 
Teally an incident of the administration suit, 
as per the settled legal position laid down 
by their Lordships of the Privy Council; 
so the question as to title of the property 
could be appropriately considered in an ad- 
ministration suit. That is why, at p. 316, 
the ratio was laid down that “the Court in 
administering the estate of the deceased in 
this suit has power to inquire as to whether 
the particular immovable property belonged 
to the deceased at the time of his death”. 
Crump, J., at p. 317, also Jaid down that it 
would follow almost of necessity that the 
question as to title of the property must be 
determined in an administration suit. It 
was impossible for the Court to administer 
the estate without deciding what the estate 
was, and until the question of title had been 
settled, the Court did not know as to what 
property its orders were to operate. When 
that second question was decided, it would 
be for the Court to consider in what man- 
ner the administration should be effected. 
That was a stage which was not yet reached, 
and as to which such directions as might 
be necessary would have to be given by the 
Court after the question of title was deter- 
mined. To hold otherwise, would lead to 
absurdity; for it would be a necessary con- 
clusion that though the Court could enter- 
tain an administration suit as regards pro- 
perty outside the territorial jurisdiction, it 
could not, in that suit, decide whether that 
property belonged to the estate or not. 
Crump, J. treated the question as conclud- 
ed on the aforesaid Privy Council decision. 
In fact, if we turn to Order 2, Rule 5 of 
the Civil Procedure Code, it enacts as 
under:—- “No claim by or against an exe- 
cutor, administrator or heir, as such, shall 
be joined with claims by or against him 
personally, unless the last mentioned claims 
are alleged to arise with reference to the 
estate in respect of which the plaintif or 
defendant sues or is sued as executor, ad- 
ministrator or heir, or are such as he was 
entitled to, or liable for, jointly with the 
deceased person whom he represents”. 
Therefore, claims by or against an adminis- 
trator, executor or heir, which have refer- 
ence to the estate in respect of which the 
plaintiff seeks administration, can always be 
joined in that suit. It is only when the 
title question or the question about the 
validity about alienations arise against a 
stranger that Order 2, Rule 5 would not 
permit such a joinder of the claims. There- 
fore, the aforesaid settled legal position is 
borne out by the provisions of Order 2, 
Rule 5 that so far as the heirs, executor or 
administrator are concerned. In the same 
administration suit, all claims arising against 
such an executor, administrator or heir, 
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which have reference to the same estate, can 
always be joined. Therefore, such a join- 
der between these co-heirs would not affect 
the primary nature of the suit, because the 
question would be an incident of the ad- 
ministration. As between the co-heirs, un- 
less the estate is first determined, no ad- 
ministration can ever be granted. This was 
the view taken by Raju, J. in Asmalbai_v. 
Esmailji, 5 Guj LR 678 = (AIR 1964 Guj 
174) as to the effect of Order 2, Rule 5 and 
the learned Judge had rightly held that in 
the administration suit, such a prayer for 
determining the validity of the alienations 
could surely be gone into. At p. 685, the 
learned Judge also rightly relied upon the 
pertinent observations in Maganlal v. Kan- 
chanlal, 38 Bom LR 754 = (AIR 1936 Bom 
353) where the Division Bench of Broom- 
field and Tyabji, JJ., had, in terms, held at 
p. 758 that even where in an administration 
suit there was a prayer that the will made 
by the deceased was null and void, the suit 
was one for administration in spite of the 
fact that the final decree might award pos- 
session of immovable properties. The same 
view was reiterated in Suryanarayana V. 
Anasuyamma, AIR 1963 Andh Pra 298. 


3. Mr. Bhatt, however, vehemently 
relied on the decision by Mukerji and S. K. 
Ghose, JJ., in Shivprasad Singh v. Prayag- 
kumari Debee, ILR 61 Cal 711=(AIR 1935 
Cal 39). At p. 724, their Lordships ex- 
plained the nature of an administration suit 
whose object was management of the estate 
of a deceased person who had left no exe- 
cutor. In such a suit, the whole adminis- 
tration and settlement of the estate was 
assumed by the Court; the suit in its essence 
was one for an account and for application 
of the estate of the deceased for the satis- 
faction of the dues of all the creditors and 
for the benefit of all others who were en- 
titled, and the court marshalled the assets 
and made such a decree. The administra- 
tion consisted, generally speaking, in the 
payment of the funeral expenses of the 
deceased, in the payment of debts and lega- 
cies and in the collection, realization, pre- 
servation and distribution of the assets. 
Order 20, Rule 13 and the relevant forms in 
the Schedule, dealing with the preliminary 
decree in an administration suit, were refer- 
red to. On the facts of the case, at p. 726, 
the learned Judges held that the suit before 
them was not an administration suit, be- 
cause it was for wrongful withholding of 
possession by the defendant of immovable 
and movable properties. Therefore, the 
claim was against a stranger and, therefore, 
the primary object was not held to be one 
of administration. Mr. Bhatt next relied 
upon the decision in Shafi-ul-Nisa v. Fazal- 
ul-Nisa, ATR 1950 EP 276, which does not 
lay down any different proposition. It also 
holds that if the main object of a suit was 
to administer the estate, and if the Court, 
in the suit, had to decide as to the exist- 
ence or otherwise of an alienation, an ad- 


& 


Bai Jebunnisa v. Gulamnabi (Mehta J.) 


Prs. 2-6] Guj. 109 


ministration suit would lie, but where the 
main object of the suit was to have an ali- 
enation, alleged to be made by the deceas- 
ed, set aside, or to obtain possession of 
property illegally withheld by one of the 
heirs, an administration suit was not a pro- 
per remedy. This decision could hardly 
help Mr. Bhatt, in view of the aforesaid 
settled legal position, which is to be con- 
sidered in the context of Order 2, Rule 5, 
which would show that such a claim, so 
far as co-heirs are concerned, would be 
only an incident of administration. There- 
fore, this line of authority, which Mr. Bhatt 
pursued, could hardly help him, in view of 
the express provision in Order 2, Rule 
which itself would show that as between 
the co-heirs, this is only an incident of ad- 
ministration. ‘Therefore, the primary ob- 
ject of the suit being one of administration 
for determining the title of the deceased to 
certain properties, which are said to have 
been wrongfully alienated, is to be decided 
as between the parties themselves, When 
the question arises between these parties, 
the suit must be held to be competent. 
Therefore, the lower appellate Court was 
wrong in dismissing the suit on this short 
ground. 


4, Mr. Bhatt had also attempted to 
argue that the question arose between 
strangers because defendants Nos. 1 and 2 
were claiming their own title. Mr. Bhatt 
ignores the fact that what Order 2, Rule 5 
contemplates is that the question arises as 
between these co-heirs and has reference to 
the same estate. If the plaintiffs are able- 
to show that these deeds, Exs. Nos. 117 and 
118, are illegal and inoperative, the said pro- 
perties would always remain the estate of 
the deceased. Therefore, these co-heirs 
would be liable for dealing with the said 
estate and on the footing that this property 
was of the estate of the deceased. Therefore, 
the contention of Mr. Bhatt has no sub- 
stance whatsoever. 


5. As the lower appellate Court has 
not gone into any other question on merit, 
the appeal and the cross-objections have 
got to be remanded to the lower appellate 
Court for disposal, in accordance with law, 
as expeditiously as possible. 


6. In the result, this appeal is 
allowed with costs. The appeal and the 
cross-objections are remanded to the lower 
appellate Court for expeditious disposal. 


Appeal allowed. 
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eviction decree passed by the lower appel- 
late Court on the ground that the defen- 
dant-tenant had without the landlord’s con- 
sent in writing erected on the premises 
structures of permanent nature and was, 
therefore, disentitled from getting any pro- 
tection under the Rent Act, in view of Sec- 
tion 13 (1) (b) of the Saurashtra Rent Con- 
trol Act, 1951. 


2 The test for determination as to 
what is a permanent structure has now been 
evolved by the decision of the Division 
Bench consisting of Bhagwati, J. as he then 
was and myself in 6 Guj LR 27 = (AIR 
1965 Guaj 152) while interpreting the said 
section in Ibrahim v. Haji Khanmahomad. 
Bhagwati, J. speaking for the Division Bench 
in terms pointed out that- considering the 
scheme of Section 108 (h) of the Transfer 
of Property Act which entitled the tenant, 
on the determination of the tenancy, to re- 
move, at any time whilst he is in possession 
of the premises, all things which he has 
attached to the earth, it was obvious that 
when the Transfer of Property Act created 
this prohibition under Section 108 (p) _ it 
contemplated permanent structures which 
would not be easily removable and the re- 
moval of which might injuriously affect the 
premises. Whe right to enjoy possession of 
the premises cannot include the right to 
erect permanent structures as they would 
also alter the character of the premises. It 
was, therefore, made a ground of eviction. 
That is why on p. 32 it was pointed out 
that while judging the permanent character 
of the structure what was material was the 
nature of the structure and the nature of 
the materials used in the making of the 
structure and the manner in which the 
structure is erected and not on the question 
how long the tenant intended to make use 
of the structure. The Legislature contem- 
plated an objective test and once it is shown 
that the structure created by the tenant is 
of such a nature as to be lasting in dura- 
tion,— lasting of course according to ordi- 
nary notions of mankind,—the tenant can- 
not come forward and say that he erected it 
for use for only a temporary period and it 
is, therefore, a temporary structure. There- 
fore, to that extent, the objective test would 
prevail over the subjective intention of the 
tenant in that the structure which 
the objective test by having a permanent 
element would not cease to be a permanent 
structure merely because of the intention of 
the tenant. Otherwise this objective test 
would have to be applied keeping in mind 
the intention of the tenant that he was put- 
ting a structure intended to be of a Iasting 
character. That is why the bamboos and 
the iron sheets which were put up in that 
case on the open land were from the nature 
of the material used even when two rooms 
were created were held to be not perma- 
nent structures so as to deprive the tenant 
of the protection under Section 13 (1) (b). 
in Surya Proprietors (Pr.) Ltd. v. Bimalendu 
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Nath, AIR 1964 Cal 1 (SB) the Special 
Bench had also considered this question by 
holding that whether a particular construc- 
tion is a permanent structure or not for the 
purpose of clause (p) of Section 108, Y. P. 
Act depends on the facts of each case and 
no hard and fast rule can be laid down 
with regard to this matter. On p. 14 Moo- 
kerjee, J., in terms pointed out that what 
would be relevant would be the nature-of 
the structure or construction in question 
and the intention - with which it is made, 
and almost in every case, they would be of 
prime importance; the situs, the mode of 
annexation and the surrounding circum- 
stances being all appropriate matters for 
consideration on the above two basic and 
usually determinant elements. Therefore, as 
per the test laid down by the- Division 
Bench the permanent nature of the struc- 
ture would have to be found out by look- 
ing to the nature of the construction by 
applying the objective test where the inten- 
tion of the tenant would also be a relevant 
factor whether he intended to put up a 
lasting structure by looking to the very 
nature of -the construction, the materials 
used, the mode of annexation the situs, and 
the removability of the structure when taken 
as a whole because of its loose annexation 
to the main premises. In the present case, 
the Commissioner’s report at Ex. 12 shows 
that the diementions of the room in which 
the Meda is constructed are 13’ 3”x 13’ 2”. 
The height of the Meda is 8’ 1” and width 
thereof 4 84°. Meda has been constructed 
by fixing four pillars with the walls by 
means of nails, and putting planks over 
those pillars. Around one of the pillars, 
there is a plaster of cement. The gap be- 
tween the planks rest on the four pillars 
and the ceiling is filled with planks on both 
the sides and a door is put up on the front 
side. The entire structure was a wooden 
structure which is admittedly resting on the 
four pillars which are also not embedded in 
the floor. The floor may be plastered by 
the cement but the whole annexation is so 
loose that this wooden structure would be 
easily removable. Looking to the nature of 
the main construction, this loft from the 
nature of the materials used and the mode 
in which it was annexed to the main con- 
struction clearly pointed ont that this was 
not a permanent structure. That is why 
even the plaintiff’s carpenter, witness Jagji- 
van Kurji, Ex. 25, had to admit that this 
loft could be removed at any time. There- 
fore, the entire structure is an easily remov- 
able wooden structure which could neven 
fall within the definition of a lasting struc- 
ture so as to offend the provisions of Sec- 
tion 13 (1) (b) of the Act. The lower ap- 
pellate Court was entirely influenced by 
the fact that the Commissioner’s report 
mentioned that there were rings for the 
swing and a swing of such weight could not 


remain on such a temporary structure. The 
Commissioner’s report does not say whethen 
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there was actually a swing there and what 
was the weight of the swing. The Commis- 
sioner’s report only discloses that there were 
rings for the swing and the arrangement for 
fixing a tube light. Therefore, from i 
one cannot jump to the conclusion that this 
was a permanent structure ignoring the 
aforesaid test. The second offending con- 


struction was covering a part of the balcony . 


Vx? 10” by a bathroom 3’ PX? 10%, 
There is also no dispute that the bathroom 
is also constructed with sheets of cement. 
It is entirely a wooden frame structure, 
Only the floor of the bathroom is 3/4” 
higher than the -other part of the floor in 
the balcony. Whe original drain passage op 
the hole for discharge of water has now 
been closed because the floor was somewhat 
raised in the bathroom and a new drain has 
been put up for discharge of water by 
means of a pipe whose diameter is 3”. The 
pipe reaches upto the ground by the side 
of the wall. It is true that in the adjoining 
blocks there is no bathroom in the balcony. 
Such a bathroom, which is purely a wooden 


-structure which could be easily removed, 
could never be said to be a permanent 
structure. Even the plaintiff's carpenter 


Jagjivan admitted that no part of the bath- 
room had been inserted in the wall. There- 
fore, this is also not a permanent addition 
to the main building at all and would not 
satisfy the objective test. 


3. Mr. Shah vehemently argued that 
this is a pure finding of fact. Mr. Shah 
ignores the fact that the principles were for 
the first time settled by the aforesaid deci- 
sion of the Division Bench and the lower 
appellate Court had not the benefit of this 
decision. The test for determination as to 
what is a permanent structure has now 
been evolved. This test was not applied by 
the lower appellate Court and,’ therefore, 
this finding on the mixed question of law 
and fact could be considered in the light of 
the settled legal position by this court even 
in this appeal. 

4. Mr. Shah next argued that as 
some plaster had been used for embedding 
one of the pillars in the floor, the construc- 
tion had become a permanent structure and 
it was a lasting structure which would last 
till the tenant continued in the premises. 
Mr. Shah argued that a balcony portion is 
intended to be kept open and, if such a por- 
tion was closed by a bathroom, the tenant 
was changing the entire character and en- 
joyment of the property. Even the flooring 
had been changed in the bathroom and the 
whole of the drain had been closed and a 
new pipe had been put up. All these con- 
Structions were clearly permanent structures 
which were injurious to the property and 
changed the very character and enjoyment 
of the property and, therefore, they must 
be held to be permanent structures, even as 
per the decision of the Division Bench. In 
this reasoning, Mr. Shah ignores the fact 
that the nature of the construction itself is 
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of a temporary structure looking to the mate- 
fials used and the loose manner in which it 
was annexed. Besides, it could never be 
said that there was a change in the charac- 
ter and enjoyment because a part of the 
balcony portion was closed by a wooden 
partition so that it could serve as a bath- 
room. The tenant was making a reasonable 
use as residential premises and was not 
making any material alteration at all, ex- 
cept for getting the ordinary amenities of 
a bathroom and the loft for storing mat- 
tresses, etc. Such wooden frame structures, 
which are of the kind of fixtures, which 
could be easily removed as one whole unit 
and are not of the nature of permanent 
additions could never offend the provisions 
of Section 13 (1) (b). 


5. In any event, Mr. Zaveri was 
also right in relying upon the Explanation, 
which has now been introduced by the 
Gujarat Act No. 57 of 1963 from Decem- 
ber 13, 1963, which provides as under:— 


“Explanation—for the purposes of 


clause (b), no permanent structure shall be- 


deemed to be erected on any premises 
merely by reason of the construction of a 
partition wall, door or lattice-work or the 
filling of kitchen-stand or such other altera- 
tions made in the premises as can be re- 
moved without serious damage to the pre- 
mises.” 


By this Explanation, the Legislature has 
created a fiction that for the purposes of 
clause (b) of Section 13 (1) the alterations 
which could be removed without serious 
damage to the premises and which are of 
the same. kind as construction of a partition 
wall, door or lattice-work should not be 
deemed to be a permanent structure. Mr. 
Shah vehemently argued that the Saurashtra 
Act of 1951 was repealed by this Gujarat 
Act 57 of 1963 and at that time the repeal- 
ing Section 51 in terms provided in the 
second proviso that any such investigation, 
legal proceeding or remedy may be continu- 
ed, instituted or enforced and any such 
penalty, forfeiture and punishment may be 
imposed, as if the aforesaid law had not 
been repealed. It should be kept in mind 
that, by this amendment, Section 2-A was 
added extending Part H of the Gujarat Rent 
Act to those areas of the Saurashtra area 
of the State of Gujarat to which Part I 
of the Saurashtra Rent Control Act, 1951, 
extended immediately before this Gujarat 
amendment on December 31, 1963. Section 
3 of the Act provided in the proviso that 
in the areas to which the Gujarat Act was 
extended by this amendment in 1963, the 
Gujarat Act shall come into force on the 
date on which this amending Act came 
into force, namely, December 13, 1963. 
Therefore, it is clear that the Legislature 
has, by this amendment, sought to make the 
law uniform in the entire Gujarat State. 
Therefore, during the pendency of this ap- 
peal, the Gujarat Act has now been extend- 
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ed by extending the application of the Act 
throughout the Gujarat territory. So far 
as Section 13 (1) (b) is concerned, the am- 
endment is clearly declaratory in nature in 
view of the Supreme Court decision in Cha- 
man Singh v. Srimati Jaikaur, (1969) 2 SCC 
429 = (AIR 1970 SC 349). At p. 433, 
their Lordships stated that it is well settled 
that if a statute is curative or merely dec- 
lares the previous law retroactive operation 
would be more rightly ascribed to it than 
the legislation which may prejudicially affect 
past rights and transactions. The whole 
legislation is for protecting the tenant by 
putting fetters on the landlord’s rights. That 
is why the Explanation enacts a fiction by 
adding a clarification that the alterations as 
specified by the Legislature which are easily 
removable without serious damage to the 
premises would not fall within the meaning 
of permanent structure under Section 13 (1) 
(b). The Legislature clearly intended to 
give retrospective effect to this provision so 
that whenever after the amendment an occa- 
sion arose to construe this section, it would 
be read in the light of this fiction. In the 
entire State this amendment was retrospec- 
tive so that it would protect such a tenant 
whose alteration came within the scope of 
the Explanation because when the decree is 
being passed, a court would not deem such 
an alteration as a permanent structure ig- 
noring this law. There being a contrary 
intention necessarily implied in this provi- 
sion, the pending litigation would easily be, 
affected by this. 


6. Mr. Shah next argued that, in 
any event, the Explanation would have to 
be read Noscuntur-a-sociis or on its corob 
lary on the doctrine of Ejusdem Generis. 
Therefore, the expression “such other alte- 
rations” must be only different species of 
same genus or the type of alterations men- 
tioned in the Explanation, namely, a parti- 
tion wall, door, lattice-work, filling of kit- 
chen stand, etc. They would give a colour 
to the entire genus of these alterations 
which could be removed without serious 
damage to the premises. This construction 
of the Explanation was nighty accepted by 
our brother M. U. Shah, J., in Ishwarbhai 
v. Parshottam, (1967) 8 ’Guj LR 665 at 
p. 673 by holding that the Explanation has 
reference to minor alterations in an exist- 
ing structure for more beneficial enjoy- 
ment thereof and not to major alterations. 
This limited construction must be implied 
because of the expression “such other alte- 
rations”. Therefore, the Explanation only 
provides that construction of a partition 
wall, door or lattice-work or the filling of 
kitchen-stand or such other minor altera- 
tions made in the premises as can be re- 
moved without serious damage to the pre- 
mises shall not be considered to be a perma- 
nent structure. In Manmohan Das Shah v. 
Bisun Das, AIR 1967 SC 643 at p. 646 the 
context was of U. P. (Temporary) Control 
of Rent and Eviction Act where the rele- 
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vant ground of eviction was the construc- 
tion by the tenant without the landlord’s 
written permission which materially altered 
the accommodation or which was likely to 
diminish its value. Their Lordships stated 
that the expression “material alterations” in 
its ordinary meaning would mean important 
alterations, such as those which materially 
or substantially change the front or the 
structure of the premises.: Their Lordships 
considered certain English decisions and ap- 
proved the construction as laid down in 
Dickmore v. Dimmer, 1903-1 Ch 158 where 
a distinction was made between alterations 
intended for the proper user of leased pre- 
mises and material alterations, observing 
that some limitation must be put on the 
word “alteration” and that it could not be 
applied to a change in the wall paper of a 
room or to the putting up of a gas-bracket, 
or the fixing of an electric bell, though in 
fixing it some holes might have to be made 
in the wall and the covenant should be 
limited to something which alters the form 
or structure of the building. In that con- 
text, their Lordships observed that lowering 
the level of the ground floor by about 14 ft. 
by excavating the earth therefrom and put- 
ting up a new floor, the consequent lower- 
ing of the front door and putting up in- 
stead a larger door lowering corresponding- 
ly the height of the Chabutra so as to bring 
it on the level of the new door-step, the 
lowering of the base of the staircase entail- 
ing the addition of new steps thereto and 
cutting the plinthband on which the door 
originally rested so as to bring the entrance 
to the levei of the new floor are clearly 
structural alterations which are such as to 
give a new face to the form and structure 
of the premises. On a parity of reasoning 
in the present case also the Explanation 
would have to be read as taking within its 
scope those minor alterations which are of 
no importance and which would not mate- 
tially alter the premises. I would, there- 
fore, agree with the interpretation of our 
brother, M. U. Shah, J., as regards the Ex- 
planation. The entire genus is not of mate- 
Tial alterations but of only those minor 
alterations of the like nature like the parti- 
tion wall, a door or lattice work or to filling 
of kitchen-stand which could be removed 
without serious damage to the lJandlord’s 
premises. The list of easy removability has 
now, therefore, received statutory recogni- 
tion, while interpreting as to what is a per- 
manent structure which would deprive a 
tenant of the statutory protection. The 
Legislature has expressly made this declara- 
tion, by way of a curative measure, so as 
to avoid any ambiguity as to the proper 
test to be applied for finding out what is a 
permanent structure, which deprives the 
tenant of his statutory protection. Such a 
curative or declaratory measure would al- 
ways have a retrospective effect in the limit- 


ed sense so as to be applicable whenever a 
question arose before the court. In the 
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face of this statutory provision, no court 
could now decree a landlord’s claim, if the 
alteration is not a material alteration and 
which is easily removable without serious 
damage to the Jandlord’s premises. In that 
view of the matter, Mr. Zaveri’s alterna- 
tive consideration would also succeed. In 
the present case, all the alterations like the 
loft, the wooden bathroom frame and put- 
ting up a new drain for that purpose are 
only minor alterations which are easily re- 
movable as one whole without any serious 
damage whatsoever to the premises. Even 
the plaintiff’s carpenter admitted this fact. 
Therefore, even if such a construction was 
considered, by any stretch of imagination as 
falling within the definition of a permanent 
structure, the Explanation would clearly 
save the tenant because in any event it was 
such a minor alteration which was easily 
removable without any serious damage to 
the landlords premises.. Therefore, the 
lower appellate Court has wrongly decreed 
the plaintiffs suit. In the result this appeal 
must be allowed. Accordingly, I allow this 
appeal and restore the trial Courts decvze 
in so far as it dismissed the plaintiff’s svit 
for eviction. There shall be no order as to 
costs in the circumstances of the case. Order 
accordingly. A 

7. Mr. Shah next argued that, in 
any event, Civil Application No. 1530 of 
1969 should be allowed, because a new 
cause of action has arisen by reason of the 
conduct of the tenant, who had sublet the 
whole or a part of the premises and hed 
transferred his interest and had not used 
the premises without any reasonable cause 
for a continuous period of six months im- 
mediately preceding the date of the suit 
and also on the ground that the tenant had 
acquired vacant possession of a suitable 
residence. At this stage, Mr. Shah could 
not claim any amendment of the plaint. If 


.a new cause of action has arisen, nothing 


prevents the landlord from filing a fresh 
suit. That would not be a ground to allow 
this amendment at this stage by permitting 
this new question of law and facts, which 
would require further pleadings and evid- 
ence. In the result, Civil Application No. 
1530 of 1969 is also rejected. There should 
be no order as to costs. 


Grder accordingly. 
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Index Note: — (A) Trusts Act (1882), 
Section 47 — Decision making by co-trustces 
must be joint in absence of severalty in the 
Trust deed, though mere formal act by one 
is permissible. 
Brief Note: — (A) Thus unless the in- 
strument of trust otherwise provides, all co- 
trustees must join in filing a suit to recover 
possession of the property from the tenant. 
(Case law discussed), AIR 1933 Cal 109, 
Followed. (Paras 8 & 11) 
Cases Referred: Chronological Paras 
AIR 1968 SC 1364 = (1968) 3 SCR 
441, Ishwardas v. Maharashtra Reve- 
nue Tribunal 

AIR 1963 SC 309 = (1963) 3 SCR 
623, Abdul Kayum v. Alibhai 
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AIR 1945 PC 23 = 72 Ind App 39, 
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AIR 1938 Mad 982 = (1938) 2 Mad LY 
663, Vedakannu v. Annadana Chatram 9 
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AIR 1922 PC 209 = 49 Ind App 46, 
K. S. Bonnerji v. Sitanath Das 5, 6 


N. V. Karlekar, for Petitioner; I. C. 
Bhatt, for Respondent No. 1. 


BHAGWATI, C. J..— This Special Civil 
Application under Article 227 of the Consti- 
tution has been placed before us on a refer- 
ence made by J. B. Mehta, J. Two ques- 
tions have been referred to us. One is, whe- 
ther some only out of several co-trustees 
can effectively determine a tenancy by giving 
notice to quit and the other is, whether a 
suit to evict a tenant can be filed by one or 
more co-trustees without joining other co- 
trustees in the suit. Both questions are of 
frequent occurrence in cases arising under 
the Rent Act and even under the general 
law of landlord and tenant and it is, there- 
fore, necessary that they be properly consi- 
dered and the law on the subject should be 
finally settled by a Full Bench decision of 
this Court. 

2. The determination of these two 
questions must depend on the true nature 
and character of the office of co-trustees. 
The classic statement of the law describing 
what is the true nature and character of the 
office of co-trustees is to be-found in the folk 
lowing passage from Lewin on Trusts, (Six- 
teenth Edition), page 181:— 


“In the case of co-trustees of a private 
trust, the office is a joint one. Where the 
administration of the trust is vested in co- 
trustees, they all form as it were but one 
collective trustee and therefore must execute 
the duties of the office in their joint capacity. 
Sometimes, one of several trustees is spoken 
of as the acting trustees, but the Court 
knows of no such distinction: all who accept 
the office are in the eyes of the law acting 
trustees. If any one refuses-or is incapable 
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to join, it is not competent for the others to 
proceed without him, and, if for any reason 
they are unable to appoint a new trustee in 
his place under Section 36 (1) of the Act, the 
administration of the trust must devolve upon 
the Court. However, the act of one -trustee 
done with the sanction and approval of a co- 
trustee may be regarded as the act of both, 
though such sanction or approval must be 
strictly proved.” - 

The Judicial Committee of the Privy Council 
pointed out in Man Mohan Das v. Janki 
Prasad, ATR 1945 PC 23, that this was a cor- 
rect statement of law applicable in England 
and that the same doctrine applies in India 
also. The trustees must act jointly in execut- 
ing the duties of their office unless the instru- 
ment of trust otherwise provides. The instru- 
ment of trust may provide that one or more 
trustees shall be managing trustees entitled 
to act on behalf of the trust and where such 
provision is made, those who are empowered 
to act as managing trustees would be entitled 
to execute the duties of the office without 
the concurrence of the other  co-trustees. 
But in the absence of such provision, all co- 
trustees must join in the execution of the 
duties of the office. 

3. It follows as a necessary corol- 
lary from the above proposition that save in 
certain exceptional cases to which we shall 
presently refer, a trustee cannot delegate any 
of the duties, functions and powers of his 
office to his co-trustees or to any one else, 
as that would be contrary to his obligation 


- under the trust. This position of law is now 


well settled and there is high authority in 
support of it, namely, the decision of the 
Supreme Court in Abdul Kayum v. Alibhai, 
AIR 1963 SC 309. The following obser- 
vations from the judgment of the Supreme 
Court in this case are very important and 
material in determining the controversy be- 
tween the parties and they may be repro- 
duced as follows :-— 

E cai trustees cannot transfer their du- 
ties, functions and powers to some other 
body of men and create them trustees in 
their own place unless this is clearly permit- 
ted by the trust deed, or agreed to by the 
entire body of beneficiaries. A person who 
is appointed a trustee is not bound to accept 
the trust; but having once entered upon the 
trust he cannot renounce the duties and 
liabilites except with the permission of the 
Court or with the consent of the benefici- 
aries or by the authority of the trust deed 
itself. Nor can a trustee delegate his 
office or any of his functions except in some 
specified cases. The rules against renuncia- 
tion of the trust by a trustee and against 
delegation of his functions by a trustee are 
embodied in respect of trusts to which the 
Indian Trusts Act applies, in Sections 46 
and 47 of that Act. ......... It is true that 
Section 1 of the Indian Trusts Act makes 
provisions of the Act inapplicable to public 
or private religious or charitable endowments; 
and so, these sections may not in terms apply 
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to the trust now in question. These sections 
however embody nothing more or less than 
the principles which have been applied to all 
trusts in all countries. The principle of the 
rule against delegation with which we are 
concerned in the present case, is clear: a fi- 
duciary relationship having been created, it is 
against the interests of society in general 
that such relationship should be allowed to 
be terminated unilaterally. That is why the 
law does not permit delegation by a trustee of 
his functions, except in cases of necessity or 
with the consent of the beneficiary or the 
authority of the trust deed itself; apart from 
delegation ‘in the regular course of business’, 
that is, all such functions which a prudent 
man of business would ordinarily delegate in 
connection with his own affairs.” 


These observations clearly show that 
whether the trust is a private trust governed 
by the Indian Trusts Act or is a public char- 
itable or religious trust, a trustee cannot 
delegate any of his duties, functions and 
powers to a co-trustee or to any other person 
unless the instrument of trust so provides or 
the delegation is necessary or the benefi- 
ciaries competent to contract consent to the 
delegation or the delegation is in the regular 
course of business. These are the only four 
exceptional cases in which delegation is 
permissible and save in these exceptional 
cases, the trustees cannot, even by a unani- 
mous resolution, authorize one of themselves 
to act as managing trustee for executing the 
duties, functions and powers relating to 
the trust and every one of them must join 
in the execution of such duties, functions 
and powers. 


4, The first question which arises for 
decision is, whether one co-trustee can deter- 
mine a tenancy by giving notice to quit to 
the tenant, or whether it is necessary that all 
co-trustees must join in giving such notice. 
Now there can be no doubt that unless the 
power and function to determine a tenancy 
by giving notice to quit is delegated by aH 
co-trustees to a particular co-trustee, the 
notice to quit given by such co-trustee alone 
would be insufficient to determine the ten- 
ancy and even if such delegation is made, 
it would be ineffective unless it falls within 
one of the excepted categories of permitted 
delegation. If the instrument of trust pro- 
vides, or all beneficiaries, being competent 
to contract, consent, that any one particular 
co-trustee may give notice determining a 
tenancy, the delegation of the power and 
function to give notice fo quit would be 
valid and the notice to quit given by the 
particular co-irustee would be effective to 
determine the tenancy. But even if the 
instrument of trust does not so provide and 
the beneficiaries being competent to con- 
tract do not so consent, the question would 
still remain whether the delegation of the 
power and function to give notice to quit 
determining the tenancy can be said to be 
necessary or in the regular course of busi- 
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ness. There may be conceivable cases 
where the delegation of the power and 
function to give notice to quit determining 
a tenancy may be considered necessary for 
the execution of the trust but such cases 
would be very rare and ordinarily it would 
be difficult to regard such delegation as 
necessary, though of course this question 
would always depend in the last analysis 
on the facts and circumstances of each case. 
But whatever might be the position in re- 
gard to the question whether such delega- 
tion is necessary or not, it is clear that such 
delegation cannot be said to be in the regu- 
lar course of business. There are at least 
two decisions, one of the Privy Council and 
the other of the Calcutta High Court, which 
clearly show inferentially that such delega- 
tion cannot be sustained as a delegation in 
the regular course of business. 


5. The first decision is the decision 
of the Privy Council in K. S. Bannerji v. 
Sitanath Das, AIR 1922 PC 209. This was 
a case where a lease granted by a power- 
of-attorney holder of a trustee was chal- 
lenged. The Judicial Committee of the 
Privy Council held that the lease was exe- 
cuted by a person withont authority and 
was, therefore, void. Lord Buckmaster, 
delivering the opinion of the Judicial Com- 
mittee, gave the following reason for tak- 
ing this view:— 

“It was said that he was not in the 
strictest language a trustee; but be it so, his 
position was nonetheless a representative 
one, and it being plain that he never nego- 
tiated nor considered, nor knew of the Jease 
until after it had been executed, if what 
was done, was done by virtue of a power 
of attorney, it- could only have been be- 
cause the power had delegated the repre- 
sentative authority that he possessed to a 
third party. The duties of Protap, however 
they may be defined, were in their nature 
fiduciary, and fiduciary duties cannot be 
made the subject of delegation. If, there- 
fore, the document had been before their 
Lordships it would have been impossible 
to have supported the contention that it 
conferred the power to negotiate and exe- 
cute the document upon which the whole 
of the defendants’ case rests.” 


It would seem from this decision that the 
power to grant a lease of trust property 
cannot be delegated by the trustee to any- 
one else. It is a power coupled with a fidu- 
ciary duty and fiduciary duty cannot be 
made the subject of delegation. Any at- 
tempted delegation would be ineffective and 
exercise of delegated power would be in- 
valid. 

6. This decision of the Privy Coun- 
cil was followed by the Calcutta High Court 
in Gopal Sridhar Mahadev v. Sashi Bhusan 
Sarkar, AIR 1933 Cal 109. There a con- 
tract for giving lease of certain debutter 
property was entered into with the plain- 
tiffs by defendant No. 3 acting on behalf of 
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defendant No. 2 who was the shebait. De- 
fendant No. 2 on coming to know of the 
contract of Jease repudiated it and that led 
to the filing of a suit for specific relief by 
the plaintiffs. The suit was resisted by 
defendant No. 2 and one of the defences 
raised by her was that even if defendant 
No. 3 had authority to enter into the con- 
tract of lease on behalf of defendant No. 2, 
such authority was ineffectual since granting 
of lease was a matter of fiduciary obligation 
and it could not be delegated by defendant 
No. 2 to defendant No. 3. This defence 
was upheld by a Division Bench of the 
Calcutta High Court consisting of Mukerji 
and Bartley, JJ. The learned Judges refer- 
red to the decision of the Privy Council in 
AIR 1922 PC 209 (supra) and applying the 
ratio of that decision to the facts of the 
case before them, observed: 


“Tt is open to a trustee or a shebait to 
appoint a sub-agent, but. such appointment 
must only be as a means of carrying out 
his own duties himself and not for the pur- 
pose of delegating those duties by means of 
such appointment......... It cannot be denied 
that the granting of a lease of this charac- 
ter was a matter with regard to which de- 
fendant 2 as shebait was bound to exercise 
her judgment, and when it is found that 
defendant 3, under a supposed authority 
which must have purported to delegate that 
exercise of judgment to him, made the con- 
tract, and when defendant 2 repudiates the 
contract at the earlier opportunity available 
to her, it is impossible to uphold this dele- 
gation which is a good deal more than the 
mere employment of a machinery for carry- 
ing out the duties which attach to defen- 


dant 2 in the fiduciary character she 
occupies......... a 
This decision also, therefore, shows that 


granting of a lease is not a matter which 
can be delegated by a trustee to any other 
person “in the regular course of business.” 


7. Now if the granting of a lease is 
a matter which cannot be delegated by a 
trustee, it must follow as a necessary corol- 
lary that the determination of a Jease also 
cannot be regarded as a matter which can 
be delegated by a co-trustee to another co- 
trustee or to anyone else. The power and 
function to determine a lease is of the same 
nature as the power and function to grant 
a lease and if one cannot be delegated, 
equally the other cannot be. Both func- 
tions are affected with a fiduciary duty with 
respect to which all co-trustees are bound 
to exercise their judgment and no one co- 
trustee can abdicate the exercise of his 
judgment by delegating these functions to 
his co-trustee or to any other person. 


8. Tt is, therefore, clear that one 
co-trustee cannot give notice to quit deter- 
mining the tenancy. The decision to deter- 
mine the tenancy by giving notice to quit 
must be taken by all co-trustees unless, of 
course, the instrument of trust otherwise 
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provides, or the beneficiaries being compe- 
tent to contract consent, or in any particu- 
lar case it is established that on the pecu- 
liar facts obtaining in that case, the dele- 
gation of the power to determine the 
tenancy was necessary. But when we say 
that the tenancy must be determined by all 
co-trustees, we must make it clear that 
what we mean is that the decision to termi- 
nate the tenancy must be taken by all the 
co-trustees. The formal act of giving 
notice to quit pursuant to the decision taken 
by all the co-trustees may be performed by 
one co-trustee on behalf of the rest. The 
notice to quit given in such a case would 
be a notice given with the sanction and 
approval of all the co-trustees and would 
be clearly a notice given by all co-trustees. 


9. Turning now to the second ques- 
tion which arises for consideration, it is 
clear that all co-trustees must join in filing 
a sujt to recover possession of the property 
from the tenant after determination of the 
lease. That must follow as a necessary 
and logical consequence from the nature 
and character of the office of co-trustees 
to which we have referred in the opening 
part of the judgment—Section 48 of the 
Indian Trusts Act provides that when there 
are more trustees than one, all must join 
in the execution of the trust, except where 
the instrument of trust otherwise provides. 
The principle embodied in this section must 
apply equally to a public religious or chari- 
table trust as pointed out by the Supreme 
Court in AIR 1963 SC 309 (supra). Since 
all co-trustees must join in the execution of 
of the trust, and recovery of possession of 
the property from the tenant after determi- ` 
nation of the lease would be a duty aris- 
ing in the execution of the trust, all co- 
trustees must join in filing a suit to recover 
possession of the property from the tenant. 
The only exception to this rule would be 
where the instrument of trust otherwise pro- 
vides. If the instrument of trust provides 
that one co-trustee may institute a suit to 
recover possession of the property from the 
tenant, he would be competent to institute 
such a suit and it would be no answer on 
the part of the tenant to say that the other 
co-trustees have not joined in such suit. But 
where the instrument of trust does not so 
provide all co-trustees must join in the suit 
to recover possession of the property from 
the tenant for their office is a joint office 
and they all form as it were but one collec- 
tive trustee. This position in law is now 
well settled and there is complete unani- 
mity of opinion amongst the High Courts 
about it. We may mention only a few 
of the decisions which have taken this 
view: Vedakannu v. Annadana Chatram, 
AIR 1938 Mad 982 and Ramesh Chandra 
v. Hemendra Kumar, AIR 1949 Cal 519. 


19. There was, however, one deci- 
sion cited on behalf of the landlord to 
which we must refer before we part with 
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this question. That was the decision of the 
Supreme Court in Ishwardas v. Maharash- 
tra Revenue Tribunal, ATR 1968 SC 1364. 
This case arose out of an application made 
by the managing trustee of a public chari- 
table trust for possession of a certain por- 
tion of the land leased out to a tenant, 
under the provisions of the Bombay Ten- 
ancy and Agricultural Lands (Vidarbha Re- 
gion) Act, 1958. The ground on which 
possession was sought was that the manag- 
ing trustee bona fide required the land for 
cultivating it personally. Section 2 (12) de- 
fined the expression “to cultivate personally” 
to mean to cultivate on one’s own account. 
The tenant resisted the application on a two 
fold ground. One ground was that the 
managing trustee was not a landlord en- 
titled to obtain possession of the land since 
the land was not vested in him and the 
other was that the managing trustee could 
cultivate the land only on account of the 
beneficiaries and not on his own account 
and it could not, therefore, be said that he 
bona fide required the land for cultivating 
it personally. Both these grounds were 
negatived by the Supreme Court. The 
Supreme Court held that in view of Section 
2 (18) of the Bombay Public Trusts Act, 
1950, the properties of the trust which in- 
cluded the land in question vested in the 
managing trustee and the managing trustee 
was, therefore, a landlord within the mean- 
ing of that expression as used in the Act 
and since the land vested in the managing 
trustee, cultivation by him in the manner 
set out in Section 2 (12) could be consider- 
ed to be cultivation “on one’s own account” 
and the managing trustee was, therefore, 
entitled to obtain possession of the land 
from the tenant. We fail to see how this 
decision can be of any assistance to the 
plaintiff so far as the present contention is 
concerned. Jt is apparent from the deci- 
sion that no contention was advanced be- 
fore the Supreme Court that the managing 
trustee alone was not entitled to maintain 
the application for obtaining possession of 
the land from the tenant and that the other 
trustees were necessary parties to the appli- 
cation. It is quite possible that such a con- 
tention was not advanced because under 
the instrument of trust the managing trustee 
was empowered to maintain suits and appli- 
cations on behalf of the trust without join- 
ing other co-trustees. But, whatever be the 
reason, it is clear that no question as to 
the competency of the managing trustee 
alone to maintain the application was rais- 
ed before the Supreme Court nor did the 
Supreme Court have occasion to consider 
any such question and the decision of the 
Supreme Court cannot, therefore, be regard- 
ed as an authority on the point that a 
managing trustee can maintain an action on 
behalf of the trust without joining the other 
trustees. 


11. 
that unless the - instrument 


We are, therefore, of the view 
of trust other- 
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wise provides, all co-trustees must join in 
filing a suit to recover possession of the 
property from the tenant after determina- 
tion of the lease. No one single co-trustee, 
even he be a managing trustee unanimously 
chosen by the  co-trnstees, can maintain 
such a suit against the tenant without join- 
ing the other  co-trustees. All co-trustees 
must be joined in the suit and if any one 
or more of them are unwilling to be joined 
in the suit as plaintiffs or for some reason 
or the other it is not possible to join them 
as plaintiffs, they must be impleaded as 
defendants so that all co-trustees are before 
the Court. 


12.- We, therefore, answer the ques- 
tions accordingly and send the Special Civil 
Application for hearing and final disposal 
by a single Judge of the High Court in the 
light of the answers given and the observa- 
tions made in this judgment. 

Order accordingly. 
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Amritlal Nathubhai Shah and others, 
Petitioners v. Union Government of India 
and another, Respondents. 

Special Civil Applns. Nos. 1045, 1018, 
1046 to 1054 of 1968; 823 to 825 of 1970; 
5, 60 to 63 of 1971, D/- 4-5-1972. 

Index Note:-—- (A) Constitution of 
India, Sch. 7, List 2, Entry 23; Sch. 7, List 
1, Entry 54; Art. 162 — Effect of subjection 
of Entry 23 of List 2 to Entry 54 of List 1. 


Brief Note:— (A) The plain effect of 
subjection of Entry 23 of List 2 to Entry 
54 of List 1 is that if the Parliament by 
law declares it to be expedient in the public 
interest to assume control of regulation of 
mines and mineral development by enacting 
Mines & Minerals (Regulation and Deve- 
lopment) Act, 1957, the ambit and coverage 


of Entry 23 of List 2 is cut down to the 
extent tò which regulation of mines and 
minerals development is taken under the 


control of the Union. The State Legisla- 
ture would then have no legislative compe- 
tence to enact legislation in the field which 
falls within the scope of the declaration 
made by the Parliament. The Parliament 
alone would be entitled to legislate in such 
field. (Para 7) 

The provisions of the Mines and Mine- 
tals (Regulation and Development) Act 
and particularly Sections 13 and 18 clearly 
show that the entire field of regulation of 
mines and minerals development is covered 
by the Act. Hence Entry 23 of List 2 was 
completely denuded of its content by reason 
of the declaration in Section 2 and the en- 
actment of the Central Act. (Para 7) 
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ff Entry 23 of List 2 is rendered empty 
of any content by reason of the declaration 
in Section 2 and the enactment of the Cen- 
tral Act, no executive power can be claim- 
ed by the State Government by reference 
to that Entry. It must, therefore, follow 
that if reservation of different areas of land 
for exploitation of bauxite in the public 
sector is a matter falling within Entry 23 of 
List 2 the State Government would have no 
executive power to:make such reservation 
under Art. 162. (Para 8) 


Index Note:-— (B) Comstitution of 
India, Art. 298 — Scope — Whether State 
Government has power to reserve land for 
exploitation of bauxite im the public sector. 
S a Mineral Concession Rules (1960), 

59). 


Brief Note:— (B) Article 298 enlarges — 


the scope of the executive power of the 
State Government by adding various mat- 
ters in respect of which the State Govern- 
ment may exercise its executive power. It 
includes within the executive power of the 
State Government the power to carry on 
any trade or business and acquire, hold and 
dispose of property for any purpose. 

(Para 9) 


The words “for any purpose” were 
introduced in Article 298 when it was am- 
ended by the Constitution (Seventh Amend- 
ment) Act, 1956 and the object clearly was 
that the executive power of the State Gov- 
ernment to acquire, hold and dispose of 
property or make contracts should not be 
limited by the division of legislative powers 
between the Union and the States. (Para 9) 


The State Government has, therefore, 
after the amendment, undoubted executive 
power to carry on any trade or business 
and to acquire, hold and dispose of pro- 
perty for any purpose. Hence reservation 
of land for exploitation of bauxite in the 
public sector is comprehended within the 
scope and ambit of this executive power. 
Any activity calculated to procure and 
maintain supply of raw material to the in- 
dustry, whether by purchase or by exploita- 
tion, would be an integral part of the busi- 
ness ‘of running the industry and the execu- 
tive power of the State Government would 
clearly extend to it. Rule 59 of the Mine- 
ral Concession Rules also supports this con- 
clusion. (Paras 9, 10, 11) 

Index Note:— (©) Mimes and Minerais 
Regulation and Development) Act (1957), 
Sections 4 (1), 5 —- Prohibition umder Ser- 
tion 4 if applies to State Government. 


Brief Note:— (C) Section 4 (1) will 
apply only to a person who is not the owner 
of the minerals and who can therefore ob- 
tain a mining lease from the owner. If a 
statute provides that no person shall do a 
particular act except on a particular condi- 
tion, it is, prima facie, natural and reason- 
able to understand the Legislature as intend- 
ing such persons, as, by the use of proper 
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means, may be able to fulfil the condition; 
and not those who, though called ‘persons’ 
in law, have no capacity to do so at any 
time, by any means, or under any circum- 
stances, whatsoever. (1880) 5 AC 857 and 
(1934) 1 KB 343, Applied; AIR 1967 SC 
997, Explained. (Para 12) 


Since a person who is the owner of 
minerals cannot obtain a mining lease for 
carrying on mining operations to win his 
own minerals, he cannot be brought within 
the words “no person” in Section 4 (1). 
Where the State Government is the ownep 
of the minerals, it is not precluded by Sec- 
tion 4 (1) from undertaking any prospect- 
ing or mining operations. (1967) 8 Guj LR, 
705, Followed. (Para 12) 

The words “no person” in Section 4 (1) 
must, therefore, be held to be inapplicable 
to the State Government and hence the 
State Government is outside the scope of 
the restriction enacted in Section 4 (1). 

(Para 13) 

Section 4 (1) does not in any manner 
detract from the executive power of the 
State Government to reserve any land for 
exploitation of bauxite in the public sector. 
The only restriction brought in by Section 4 
(1) is that if the State Government wants 
bauxite to be exploited by a statutory Cor- 
poration or authority owned or controlled 
by it, it would have to grant a mining lease 
to such statutory Corporation or authority 
in accordance with the provisions of the 
Act and the Rules. (Para 14) 


Index Note:— (D) Mineral Concession 
Rules (1960), Rr. 59, 60 — Reservation of 
land by State Govermment — Effect — 
Power of Central Government to set at 
naught reservation. (X-Ref:— Mines and 
Minerals (Regulation and Development) 
Act (1957), S. 18). 

Brief Note:— (D) Once land is reserved 
by the State Government for any purpose, 
the application of any person for mining 
lease in respect of such Jand would be pre- 
mature and it cannot be entertained. This of 
course does not mean that the Central Gov- 
ernment is powerless to override the reserva- 
tion made by the State Government. The 

tral Government can always make Rules 
under sub-sections (1) and (2) of Section 18 
and such rules having binding force on the 
State Government by virtue of Section 18, 
sub-section (3), they can set at naught any 
reservation made by the State Government. 

(Para 15) 


Index Note:— Œ) Mimes and Miimerals 
(Reguiation and Development) Act (1957), 
Ss. 10, 11 — Scope — Discretion of State 
Govermment to grant or refuse mining lease. 

Brief Note:— (Œ) The State Govern- 
ment.is not under any obligation to grant 
an application for mining lease, even if 
there is only one applicant. The State Gov- 
ernment is given the discretion to grant ov 
refuse to grant mining lease applied for by 
the applicant. (Para 16) 
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The discretion to refuse an application 
for mining lease can be exercised only on 
proper and relevant grounds which have 
relation to the purposes of the Act. When 
the application of certain person is reject- 
ed on the ground that the State Govern- 
ment has reserved the land for exploitation 
of bauxite in the public sector, this ground 
cannot be said to be improper, or irrele- 
vant, or in any way unrelated to the object 


of the legislation. (Para 1 
Cases Referred: Chronological Paras 
AIR 1970 SC 1436 = (1970) 2 SCR 

100, Baijnath v. State of Bihar 1 


AIR 1969 SC 707 = (1969) 3 SCR 
108, Rohtas Industries Ltd. v. S. D. 
Agarwal 16 
AIR 1967 SC 997 = 1967 Cri LJ 950, 
State of West Bengal v. Corpn. of 


Calcutta 

(1967) 8 Guj LR 705, Jilubhai v. A. J. 
Thakkar 

AIR 1964 SC 1284 = 1964 SCD 111, 


State of Orissa v. M. A. Tulloch 7 
1959 SCR (Can LR) 121, Roncarellis 

y. Duplessis 16 
(1934) 1 KB 343, Law Society v. United 

Service Bureau Ltd. 2 


(1880) 5 AC 857 = 49 LIQB 736, 
Pharmaceutical Society v. London 
and Provincial Supply Association 12 


A. K. Sen I/b Mis. E. C. Agarwala, 
E M. Nanavati, A. V. Mody and S. 
Mehta for Petitioners (in all the matters); 
J. R. Nanavati, Asstt. Govt. Pleader (for 
No. 1) and G. N. Desai, Govt. Pleader I/b 
H. M. Bhagat of M/s. Ambubhai & Diwan- 
ji, Addl. Govt. Pleaders (for No. 2), for 
Respondents (in all the matters). 


BHAGWATI, C. J.:— This group of 
nineteen petitions raises an interesting ques- 
tion of construction of certain provisions of 
the Mines and Minerals (Regulation and 
Development) Act 1957 and the Mineral 
Concession Rules 1960. The facts giving 
rise to the petitions are identical save for 
difference in the area and location of the 
Jands in respect of which mining lease is 
sought by the petitioners and it would, 
therefore, be sufficient if we take one of 
the petitions, namely, Special Civil Applica- 
tion No. 1045 of 1968 as a representative 
petition and state the facts of that petition. 

2. The petitioners in Special Civil 
Application No. 1045 of 1968 carry on busi- 
ness of mining and they are also dealers 
in minerals. Bauxite is an important mine- 
ral having its uses as raw material in seve- 
tal industries including manufacture of alu- 
mina. There are fairly large deposits of 
bauxite in three districts of the State of 
Gujarat, namely, Jamnagar, Junagadh and 
Kutch. The Government of Gujarat by a 
notification dated 31st December, 1963 noti- 
fied for the information of the public that 
the lands in all the Talukas of Kutch Dis- 
trict and Kalyanpur Taluka of Jamnagar 
District are reserved for exploitation of bau- 
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Xite in the public sector. Similar notifica- 
tion was also issued by the Government of 
Gujarat for all areas of Jamnagar and 
Junagadh Districts on 26th February, 1964. 
On ist June, 1967 the petitioners made an 
application to the State Government through 
the Collector of Kutch District in the pres- 
cribed form for grant of mining lease for 
bauxite in respect of an area of about 209 
acres 36 Gunthas forming part of Survey 
No. 151 situate in village Polandia, Mandvi 
Taluka, Kutch District. The application 
was made under Rule 22 (1) of the Mineral 
Concession Rules, 1960 and, according. to 
the petitioners, it was in conformity with 
all the requirements of the Act and the 
Rules. There was no other prior applica- 
tion in respect of this area of land and the 
petitioners were the only applicants so far 
as this area of land was concerned. The 
State Government by its order dated 13th 
June, 1967 rejected the application of the 
petitioners on the ground that the State 
“Government has reserved the areas of 
Kutch District for public sector vide Gov- 
ernment Notification dated 31st De- 
cember, 1963”. The petitioners being ag- 
grieved by the order of rejection preferred 
a revision application to the Central Gov- 
ernment under Rule 54 of the Mineral Con- 
cession Rules, 1960. The Central Govern- 
ment invited the comments of the State 
Government against the revision application 
under Clause (1) of Rule 55 and on receipt 
of the comments from the State Govern- 
ment, the Central Government gave an op- 
portunity to the petitioners under Clause (2) 
of Rule 55 to make such further comments 
as they liked in reply to the comments of 
the State Government. The Central Gov- 
ernment thereafter, on a consideration of 
the revision application, the comments of 
the State Government and the counter-com- 
ments of the petitioners, made an order 
dated 30th April, 1968 confirming the order 
of the State Government and rejecting the 
revision application of the petitioners. The 
ground on which the Central Government 
rejected the revision application may be 
stated in its own words:— 


EE The State Government have in- 
herent right to reserve any particular area 
for exploitation in the public sector. Mine- 
rals vest in them and they are the owners 
of minerals. Once a notification is issued, 
no party can as a matter of right claim any 
mineral concession in the reserved area. 
Exceptions could be made and are made. 
So far as the grant of area to Carborundum 
Universal is concerned, the case has been 
supported by the Central Government on 
their individual merits. They are actual 
users of bauxite and have established a cal- 
cination plant costing about 25 lakh of 
rupees at Okha for which bauxite of a spe- 
cific and high grade is the main raw mate- 
rial. It is the agreed policy of Government 
not to starve running industries of their 
basic raw materials. Similarly the Gujarat 


sss... 
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Mineral Development Corporation is a pub- 
lic sector undertaking and the purpose for 
which reservation has been made is not de- 
feated by granting leases to it. Further the 
question of setting up an aluminium plant 
in the public sector in Gujarat is receiving 
active consideration in this Ministry and 
Central Government are in agreement with 
the State Government in so far as the re- 
servation of areas is concerned......... Your 
application for revision is, therefore, Te- 
jected.” 


There was a reference made to Carborun- 
dum Universal Ltd., in the order of the 
Central Government as a grievance was 
made by the petitioners in the revision ap- 
plication that Carborundum Universal 
Limited had been granted mining lease in 
respect of an area of land situate in Jam- 
nagar District though ali areas of Jamnagar 
District were reserved for exploitation of 
bauxite in the public sector under the noti- 
fication dated 26th February, 1964 and 
there was, therefore, no reason why the 
notification dated 31st December, 1963 
should stand in the way of the petitioners 
being granted mining lease in respect of the 
area applied for -by them. The Central 
Government pointed out ‘in its order that 
Carborundum Universal Ltd. had been 
granted mining lease as an exceptional case 
because they had set up a calcination plant 
at a cost of Rs. 25 lakhs at Okha in Jam- 
nagar District and bauxite of a specific high 
grade was the main raw material for their 
plant and if they had not been granted min- 
ing lease, they would have been starved of 
an essential raw material and that might 
have led to the closure of the plant. The 
distinction made by the Central Government 
was that Carborundum Universal Limited 
were actual users of bauxite as against the 
petitioners who were merely dealers. It is 
not necessary for the purpose of the pre- 
sent petitions to examine the validity of this 
distinction made by the Central Govern- 
ment as it was not the contention of the 
petitioners at the hearing of these petitions 
that any unfair or unjust discrimination 
was made .by the Central Government in 
granting lease to Carborundum Universal 
Limited and refusing it to the petitioners, 
though both were similarly situate and the 
refusal of the State Government and the 
Central Government to grant mining lease 
to the petitioners was on that account viti- 
ated. The petitioners challenged the vali- 
dity of the orders made by the State Gov- 
ernment and the Central Government by 
filing Special Civil Application No. 1045 of 
1968 and the main ground on which the 
challenge was based was that the State Gov- 
ernment had no authority, either within the 
four corners of the Act or outside, to re- 
serve any area of land for exploitation of 
bauxite in the public sector and the refusal 
to grant mining lease to the petitioners was, 
therefore, based on a ground which was 
extrancous and irrelevant, not found in the 
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Act or the Rules, and it was accordingly 
liable to be quashed and set aside. Similar 
petitions were also filed by the other peti- 
tioners whose applications for mining lease 
were rejected on the same ground. 


3. Though the ground on which the 
orders of the State Government and the 
Central Government were challenged was a 
limited ground, the arguments advanced on 
behalf of the parties ranged over a wide 
field and led to an interesting debate on 
the true scope of the executive power of the 
State Government in regard to reservation 
of land for mining purposes and the proper 
construction of some of the provisions of 
the Mines and Minerals (Regulation and 
Development) Act, 1957. We shall present- 
ly refer to these arguments but before wea 
do so, it would be convenient at this stage 
to notice a few of the relevant provisions 
of tbe Mines and Minerals (Regulation and 
Development) Act, 1957, and the Mineral 
Concession Rules, 1960. The Mines and 
Minerals (Regulation and Development) Act, 
1957, came into force on Ist June, 1958. 
It contained the following declaration in 
Section 2 as contemplated under Entry 54 
of List I of the Seventh Schedule to the 
Constitution:— 


“2. It is hereby declared that it is ex- 
pedient in the public interest that the Union 
should take under its control the regulation 
of mines and the development of minerals 
to the extent hereinafter provided.” 


The Act then proceeded to enact 33 Sec- 
tions separated by general headings which 
show the topics dealt with in those Sections. 
The first group of Sections 4 to 9 provides 
for general restrictions on undertaking pros- 
pecting and mining operations. Of this 
group, two Sections are material, namely, 
Sections 4 and 5. Omitting portions im- 
Material, they read as follows:— 


“4. (1) No person shall undertake any 
prospecting or mining operations in any 
area, except under and in accordance with 
the terms and conditions of a prospecting 
licence or, as the case may be, a mining 
lease, granted under this Act and the rules 
made thereunder: 

XX XX 

(2) No prospecting licence or mining 
lease shall be granted otherwise than in 
accordance with the provisions of this Act 
and the rules made thereunder. 

5. (1) No prospecting licence or mining 
lease shall be granted by a State Govern- 
ment to any person unless he— 

{a) holds a certificate of approval in 
the prescribed form from the State Govern- 
ment; 


(b) produces from the Income-tax Offi- 
cer concerned an income-tax clearance certi- 
ficate in the prescribed form; and 

(c) satisfies such other conditions as 
may be prescribed. 


ax x xx 
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(2) Except with the previous approval 
of the Central Government, no prospecting 
licence ‘or mining lease shall be granted— 

(a) xx xx xx 

(b) to any person who is not an Indian 

national.” 
Section 6 prescribes the maximum area for 
which a prospecting licence or mining lease 
may be granted and Section 7, the periods 
for wbich a prospecting licence may be 
granted or renewed .and Section 8, the 
periods for which a mining lease may be 
granted or renewed. Section 9 fixes the 
royalties payable by a holder of a mining 
lease in respect of minerals removed by him. 
Then follows another group of Sections 10 
to 12 which lay down the procedure for ob- 
taining prospecting licences and mining 
leases in respect of land in which the mine- 
Tals vest. in the Government. Sections 10 
and 11 are very material and they may be 
reproduced as under:— 

“10. (1) An application for a prospect- 
ing licence or a mining lease in respect of 
any land in which the minerals vest in the 
Government shall be made to the State 
Government concerned in the prescribed 
form and shall be accompanied by the pres- 
cribed fee. ; 

(2) Where an application is received 
under sub-section (1), there shall be sent to 
the applicant an acknowledgment of its re- 
ceipt within the prescribed time and in the 
prescribed form. 

(3) On receipt of an application under 
this section, the State Government may, 
having regard to the provisions of this Act 
and any rules made thereunder, grant of 
refuse to grant the licence or lease. 

“11. (1) Where a prospecting licence 
has been granted in respect of any land, the 
licensee shall have a preferential right for 
obtaining a mining lease in respect of that 
lud over any other person: 

Provided that the State Government is 
satisfied that the licensee has not committed 
any breach of the terms and conditions of 
the prospecting licence and is otherwise a 
fit person for being granted the mining 
lease. 

Q) Subject to the provisions of sub- 
section (1), where two or more persons have 
applied for a prospecting licence or a min- 
ing lease in respect of the same land, the 
applicant whose application was received 
earlier shall have a preferential right for 
the grant of the licence or Jease, as the case 
may be, over an applicant whose application 
was received later: 

Provided that where any such applica- 
tions are received on the same day, the 
State Government after taking into conside- 
ration the matters specified in sub-section 
(3), may grant the prospecting licence or 
mining lease, as the case may be, to such 
one of the applicants as it may deem fit. 

(3) The matters referred to in sub-sec- 
tion (2) are the following: 
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(a) any special knowledge of, or experi- 
ence in, prospecting operations or mining 
operations, as the case may be, possessed 
by the applicant; 

®© the financial resources of the appli- 
cant; 

(c) the nature and quality of the tech- 
nical staff employed or to be employed by 
the applicant; 

(d) such other matters as may be pres- 
cribed. 

(4) Notwithstanding anything contain- 
ed in sub-section (2) but subject to the pro- 
visions of sub-section (1), the State Govern- 
ment may for any special reasons to be 
recorded and with the previous approval of 
the Central Government, grant a prospect- 
ing licence or a mining lease to an appli- 
cant whose application was received later 
in preference to an applicant whose applica- 
tion was received earlier.” 


Section 12 requires that the State Govern- 
ment shail maintain a register of prospect- 
ing licences and mining leases. Section 13 
belongs to the next group of Sections and 
by sub-section (1) it confers power on the 
Central Government to make rules for regu- 
lating the grant of prospecting licences and 
mining leases in respect of minerals and for 
purposes connected therewith. Sub-section 
(2) sets out the specific matters on which 
rules may be made by the Central Govern- 
ment without prejudice to the generality of 
its power under sub-section (1). We then 
have Sections 14 and 15 which deal with 
minor minerals. We are not concerned with 
them since bauxite is not a minor mineral. 
Section 16 is not material. Section 17 con- 
fers special power on the Central Govern- 
ment to undertake prospecting or mining 
operations in respect of land in which the 
minerals vest in the Government of a State. 
Sub-section (2) of that Section provides that 
notwithstanding anything contained in the 
Act, the Central Government, after con- 
sultation with the State Government, may 
undertake prospecting or mining operations 
in any area not already held under any 
prospecting licence or mining lease, and 
where it proposes to do so, it shall, by noti- 
fication in the Official Gazette (a) specify 
the boundaries of such area; (2) state whe- 
ther prospecting or mining operations will 


be carried out in the area; (c) specify the 
mineral or minerals in respect of which 
such operations will be carried out. Sec- 


tion 18 occurs under the heading “Develop- 
ment of Minerals” and it deals with the 
entire subject of conservation and develop- 
ment of minerals in India. Sub-section (i) 
of Section 18 reads as follows:— 


“18. (1) It shall be the duty of the 
Central Government to take such steps as 
may be necessary for the conservation and 
development of minerals in India, and for 
that purpose the Central Government may, 
by notification in the Official Gazette, make 
such rules as it thinks fit.” 
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Sub-section (2) provides that in particular, 
and without prejudice to the generality of 
the power under sub-section (1), Rules made 
by the Central Government may provide for 
all or any of the matters there enumerated. 
These matters include— 

“(a) the opening of new mines and the 
regulation of mining operations in any 
area; 

(b) the regulation of the excavation of 
collection of minerals from any mine; 

xxo XX 

(d) the development of mineral resour- 

ces in any area.” 
Then there are some miscellaneous provi- 
sions which are not material, barring Sec- 
tion 19 which enacts that any prospecting 
licence or mining lease granted, renewed or 
acquired in contravention of the provisions 
of the Act or any rules or orders made 
thereunder shall be void and of no effect. 


4, We may then refer to the Mine- 
tal Concession Rules, 1960. These Rules 
are made by the Central Government under 
Section 13. They provide for various maf- 
ters such as the procedure for obtaining 
certificate of approval, prospecting licence 
and mining lease in respect of land in which 
the minerals vest in the Government etc. 
Only a few rules are relevant and they may 
be noticed. Rule 26 provides that the State 
Government may, for reasons to be record- 
ed in writing and communicated to the ap- 
plicant, refuse to grant or renew a mining 
lease over the whole or part of the area 
applied for. This rule imports the require- 
ment of giving reasons for refusal of an 
application for mining lease. Rules 54 and 
55 lay down the procedure for revision of 
an order made by the State Government in 
exercise of the power conferred under the 
Act and the Rules. Rule 58 provides that 
no area which is being held under a pros- 
pecting licence or a mining lease or in res- 
pect of which an order had been made for 
the grant thereof but the applicant has died 
before the execution of a licence or lease, 
as the case may be, or in respect of which 
the order granting licence or lease has been 
revoked shall be available for grant unless 
an entry to that effect is made in the regis- 
ter and the date from which the area shall 
be available for grant is notified in the 
Official Gazette at least thirty days in ad- 
vance. Then follow Rules 59 and 60 which 
are very important since they have been 
relied upon by the State Government in 
justification of the refusal of the application 
of the petitioners. They read as follows:— 


“59. In the case of any Jand which is 
otherwise available for the grant of a pros- 
pecting licence or a mining lease but in 
respect of which the State Government has 
refused to grant a prospecting licence or a 
mining lease on the ground that the land 
should be reserved for any purpose, the 
State Government shall, as soon as such 
land becomes again available for the grant 
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of a prospecting or mining lease, grant the 
licence or lease after following the proce- 
dure laid down in Rule 58. 


60. Applications for the grant of á pros~ 
pecting licence or mining lease in respect 
of the area in which— 

(a) no = fotification has 
under Rule 58 or Rule 59; or 


XX XX XX 
shall be deemed to be premature and shall 
not be entertained and the fee, if any, paid 
in respect of any such application shall be 
refunded.” 

The other rules are not 
need not refer to them. 


5. Having set out the relevant pro- 
visions of the Act and tbe Rules we may 
now briefly reproduce the arguments ad- 
vanced on behalf of the parties. The peti- 
tioners pointed out that the only gtound on 
which the State Government refused the 
application of the petitioners and the Cen- 
tral Government confirmed the order of the 
State Government was that the area of 
land in respect of which the application was 
made was reserved by the State Govern 
ment for exploitation of bauxite in the 
public sector. This ground, contended the 
petitioners, was wholly unjustified and irre- 
levant and the argument in support of the 
contention proceeded on the following lines. 
The executive power of the State Govern- 
ment under Article 162 is limited to the 
matters with respect to which the State 
Legislature has power to make Jaws and 
the State Government can, therefore, exer- 
cise executive power only in respect of the 
Matters set out in Lists I and IM of the 
Seventh Schedule to the Constitution. Of 
all the entries in Lists H and THE of the 
Seventh Schedule, the only entry under 
which any area of Jand can be reserved for 
exploitation of bauxite in the public sector 
is Entry 23 of List I. But Entry 23 of 
List II is subject to Entry 54 of List I and 
the Parliament having made a declaration 
in Section 2 and enacted the Act, Entry 23 
of List TI is cut down and the whole sub- 
ject of regulation of mines and develop- 
ment of minerals is taken out of the legis- 
lative competence of the State Legislature. 
The State Government had, therefore, no 
executive power to reserve any land for ex- 
ploitation of bauxite in the public sector. 
Even if the State Government had such 
executive power, it was taken away by the 
prohibition enacted in Section 4 (1). The 
application of the petitioners could not in 
the circumstances be refused on the ground 
that the area of land applied for was re- 
served by the State Government for ex- 
ploitation of bauxite in the public sector. 
Such a ground in any event could not be 
taken into account by the State Govern- 
ment or the Central Government for refus- 
ing the application of the petitioners undey 
Section 10 (3). The only grounds on which 
the application of the petitioners could be 
refused by the State Government and the 
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Central Government were those to be found 


in the Act and the Rules as provided in 
Section 10 (3) and since reservation of land 
for exploitation of minerals in the public 
sector was not a ground contemplated 
under any provision of the Act or the Rules, 
jt could not form a valid basis for refusal 
of the application of the petitioners. This 
argument of the petitioners was resisted by 
both the respondents, namely, the Union 
of India and the State Government. Their 
answer was to a large extent identical and 
covered the same ground but there were 
one or two small aspects on which their 
submissions differed. The respondents con- 
tended that the State Government was the 
owner of the minerals in the land and had 
executive power as such owner to deal with 
the minerals in such manner as it liked, 
subject only to the provisions of the Act 
and the Rules and since there was nothing 
in the Act or the Rules which provided to 
the contrary, it was competent to the State 
Government to reserve any area of land for 
exploitation of minerals in the public sector. 
The first respondent namely the Union of 
India conceded that by reason of the decla- 
ration in Section 2 and the enactment of 
the Act, Entry 23 of List If was denuded 
of its content as contended on behalf of 
the petitioners but sought to support the 
executive power of the State Government 
to make reservation by reference to Article 
298 and Entries 18, 24 and 35 of List H 
and Entry 20 of List I. The State Gov- 
ernment which is the second respondent, 
on the other hand, disputed the contention 
of the petitioners in regard to the scope of 
Entry 23 of List IX and relied upon that 
entry also in addition to Article 298 and 
Entries 18, 24 and 35 of List I and Entry 
20 of List IY. The respondents agreed 
that the executive power of the State Gov- 
ernment to reserve land for exploitation of 
minerals in the public sector was subject 
to the Parliamentary legislation contained in 
the Act but their contention was that there 
was nothing in the Act or the Rules which 
in any manner affected the content of such 
executive power of the State Government. 
So far as Section 4 (1) is concerned, the 
respondents contended that the prohibition 
enacted in that section had no application 
to the State Government and the State Gov- 
ernment was, therefore, not preclided from 
undertaking mining operations in respect of 
minerals vested in it. The State Govern- 
ment, according to the respondents, was en- 
titled to exploit the minerals vested in it 
either by itself or through a Corporation 
owned or controlled by it and reservation 
of land for exploitation of minerals in the 
public sector was within the executive 
power of the State Government. The res- 
pondents sought to draw support for this 
submission from Rule 59 which, according 
to the respondents, clearly recognized the 
power of the State Government to reserve, 


land for any purpose which might include 
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exploitation of minerals in the public sec- 
tor. The respondents pointed out that there 
was nothing in the Act or the Rules which 
imposed an obligation on the State Gov- 
ernment to grant an application for mining 
lease where it was the sole application. It 
Was open fo the State Government, con- 
tended the respondents, to refuse an appli- 
cation for mining lease even if there was 
no other ‘rival applicant and the only obli- 
gation on the State Government while re- 
fusing such an application was to record 
the reasons for the refusal. These reasons 
could be examined by the Central Govern- 
ment in a revision application which may 
be filed by the applicant and the Central 
Government could, in the proper exercise of 
its discretion, confirm or set aside the refu- 
sal made by the State Government. But 
that did not take away the discretion of the 
State Government to refuse an application 
on proper relevant grounds. The respon- 
dents urged that the area of land applied- 
for by the petitioners having been reserved 
for exploitation of bauxite in the public sec- 
tor, Rule 59 was applicable and since no 
notification had been issued in respect of 
this area of land under Rule 59, the appli- 
cation of the petitioners was premature by 
reason of Rule 60 and the State Govern- 
ment as well as the Central Government 
had no choice but to refuse it. It was also 
contended on behalf of. the respondents 
that, in any event, even if the application 
of the petitioners was not premature, the 
ground on Which the application was refus- 
ed, namely, that the area of land was re- 
served for exploitation of bauxite in the 
public sector, was a valid ground which 
could properly be taken into account by the 
State Government and the Central Govern- 
ment in refusing the application. These 
were the rival contentions advanced on be- 
half of the parties and they raised some 
interesting questions of law which we will 
now proceed to consider. 


6. The first question which arises 
for consideration on these arguments is as 
to whether the State Government had exe- 
cutive power to reserve any area of land 
for exploitation of bauxite in the public 
sector. Before we embark upon a conside- 
ration of this question we may at the out- 
set clear the ground by disposing of a short 
contention urged on behalf of the petition- 
ers. The contention was that the expres- 
sion “public sector” was a vague and indefi- 
nite expression and it did not convey any 
recognizable meaning. It was, in the sub- 
mission of the petitioners, nothing more 
than political jargon. We do not think so. 
The words “public sector” and “private sec- 
tor” have by now acquired a definite and 
well-recognised connotation and though no 
judicial exposition of these words has so 
far been made—at least none has been 
brought to our notice—it is clear what these 
words mean according to ordinary common 
usage. When we use the words “public 
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sector” what we mean is that sector of in- 
dustry or enterprise which is undertaken 
and run by the State Government or the 
Central Government or any statutory cor- 
poration or authority owned or controlled 
by the State Government or the Central 
Government. We do not wish to suggest 
that this meaning should be regarded as an 
exhaustive definition of the expression 
“public sector” but it comprehends nearly 
all that is commonly known by the desig- 
nation of “public sector”. It would, there- 
fore, seem that when the State Government 
reserves any area of land for exploitation 
of minerals in the public sector what it 
seeks to do is to declare that the particular 
area of land shall be exploited by itself or 
through a statutory Corporation or autho- 
rity owned or controlled by it. The. ques- 
tion is whether the State Government has 
executive power to do so. 


7. It is necessary to notice a few 
provisions of the Constitution in order to 
answer this question. We may first look 
at Entry 54 of List I and Entry 23 of List 
Il for a major part of the controversy relat- 
ed to those two entries. Entry 54 of List 
I reads “Regulation of mines and mineral 
development to the extent to which such 
regulation and development under the con- 
trol of the Union is declared by Parliament 
by law to be expedient in the public inte- 
rest” and Entry-23 of List IT reads “Regu- 
lation of mines and mineral development 
subject to the provisions of List, I with res- 
pect to regulation and development under 
the control of the Union.” Entry 23 of 
List If is by its very terms subject to Entry 
54 of List J. The plain effect of subjection 
of Entry 23 of List I to Entry 54 of List I 
is that if the Parliament by law declares it 
to be expedient in the public interest to 
assume control of regulation of mines and 
mineral development, the ambit and cover- 
age of Entry 23 of List I is cut down to 
the extent to which regulation of mines and 
mineral development is taken under the 
control of the Union. The State Legisla- 
ture would then have no legislative compe- 
tence to enact legislation in the field which 
falls within the scope of the declaration 
made by the Parliament. The Parliament 
alone would be entitled to legislate in such 
field. This would appear to be clear on a 
plain construction of Entry 54 of List I 
and Entry 23 of List I and no authority 
would seem to be necessary in support of 
it but we may point out that there are at 
least two decisions of the Supreme Court 
which have accepted this view as to the 
inter-relation between these two Entries. 
The first is the decision of the Supreme 
Court in State of Orissa v. M. A. Tulloch 
and Co., AIR 1964 SC 1284. There the 
question was whether Orissa Mining Areas 
Development Fund Act, 1952 was overborne 
by the Mines and Minerals (Regulation and 
Development) Act, 1957. The former Act 
was enacted under Entry 23 of List IE while 
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the latter tnder Entry 54 of List I. The 
question was whether by reason of the dec- 
laration in Section 2 and the enactment of 
the Central Act, the Orissa State Legisla- 
ture was denuded of its legislative power 
under Entry 23 of List If and the Orissa 
Act ceased to be in force. The Supreme 


Court, speaking through Ayyangar, J. 
said:— 
ET to the extent to which the 


Union Government had taken under ‘its 
control’ ‘the regulation and development of 
minerals’ so much was withdrawn from the 
ambit of the power of the State Legislature 
under Entry 23 and legislation of the State 
which had rested on the existence of power 
under that entry would to the extent of 
that ‘control’? be superseded or be rendered 
ineffective, for here we have a case not of 
mere repugnancy between the provisions of 
the two enactments but of a denudation on 
deprivation of State legislative power by the 
declaration which Parliament is empowered 
to make and has made the Central 
Act covered the entire field of mineral deve- 
lopment, that being the ‘extent’ to which 
Parliament had declared by law that it was 
expedient that the Union should assume 
control the terms of Section 18 (1) 
which laid a duty upon the Central Gov- 
ernment ‘to take all such steps as may be 
necessary for the conservation and develop- 
ment of minerals in India’ and ‘for that pur- 
pose the Central Government may, by noti- 
fication, make such rules as it deems fit 
If the entire field of mineral development 
was taken over, that would include the pro- 
vision of amenities to workmen employed 
in the mines which was necessary in order 
to stimulate or maintain the working of 
mines......... having regard to the terms of 
Section 18 (1) it appears clear to us that 
the intention of Parliament was to cover 
the entire field and thus to leave no scope 
for the argument that until rules were fram- 
ed, there was no inconsistency and no super- 
session, of the State Act ......... If by reason 


csiseszee 


sevcensee 


‘of the declaration by Parliament the entire 


subject-matter of ‘conservation and deve- 
lopment of minerals’ has been taken over, 
tor being dealt with by Parliament, thus 
depriving the State of the power which it 
therefore possessed, it would follow that the 


- ‘matter’ in the State List is, to the extent 


of the declaration, subtracted from the 
ae and ambit of Entry 23 of the State 
ist.” 
This decision was followed with approval 
by the Supreme Court in the subsequent 
case of Baijnath v. State of Bihar, AIR 
1970 SC 1436. The question which arose 
in this case was whether the second proviso 
introduced by the Bihar Legislature in Sec- 
tion 10 sub-section (2) of the Bihar Land 
Reforms Act, 1950 was within the compe- 
tence of the Bihar Legislature. The only 
entry in which the impugned proviso in its 
pith and substance could fall was Entry 23 
of List I and it, therefore, became material 
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to consider what was the effect of the dec- 


lartion in Section 2 and the enactment of. 


the Central Act on the scope and ambit of 
Entry 23 of List II. Hidayatullah, C. J., 
speaking on behalf of the Supreme Court 
observed:— 


“Entry 54 of the Union List speaks 
both of Regulation of Mines .and Minerals 
Development and Entry 23 is subject to 
Entry 54. It is open to Parliament to dec- 
Jare that it is expedient in the public inte- 
rest that the control should rest in Central 
Government. To what extent such a dec- 
laration can go is for Parliament to determine 
and this must be commensurate with public 
interest. Once this declaration is made and 
the extent laid down, the subject of legis- 
lation to the extent laid down becomes an 
exclusive subject for legislation by Parlia~ 
ment. Any legislation by the State after 
such declaration and trenching upon the 
field disclosed in the declaration must neces- 
sarily be unconstitutional because that field 
is abstracted from the legislative compe- 
tence of the State Legislature............ The 
only dispute, therefore, can be to what ex- 
tent the declaration by Parliament leaves 

.-any scope for legislation by the State Legis- 
lature. If the impugned legislation falls 
within the ambit of such scope it will be 
valid; if outside it, then it must be declar- 
ed invalid.” 

It will, therefore, be seen that to the extent 
that control of regulation of mines and 
mineral development is taken over by the 
Union under a law made by Parliament 
declaring that it is expedient in the public 
interest to do so, the scope and ambit of 
Entry 23 of List II is cut down. The field 
disclosed in the declaration made by Parlia- 
ment becomes an exclusive subject of legis- 
lation by Parliament and it is taken out 
from the ambit and coverage of Entry 23 
of List II. Now the declaration contained 
in Section 2 speaks of taking under the 
control of the Union the regulation of mines 
and the development of minerals to the ex- 
tent provided in the Act itself. We have 
thus not to look outside the Act to deter- 
mine what is left within Entry 23 of List II 
but have to work it out from the terms of 
the Act. The provisions of the Act and 
particularly Sections 13 and 18 clearly show 
that the entire field of regulation of mines 
and mineral development is covered by the 
Act. If we may again quote the words of 
Ayyangar, J. in AIR 1964 SC 1284 (supra), 
the Act covers “the entire field of mineral 
development, that being the extent to which 
the Parliament had declared by law that it 
was expedient that the Union should assume 
control”. Hidayatullah, C. J. also said in 

-~ AIR 1970 SC 1436, that “the whole of the 
legislative field was covered by the Parlia- 
mentary declaration read with the provi- 
sions of the Act”. There can, therefore, 
tbe no doubt that Entry 23 of List II was 


Jcompletely denuded of its content by reason 
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of the declaration in Section 2 and the en-] 
actment of the Central Act. 


8. The question then is whether the 
reservation of different areas of land for 
exploitation of bauxite in the public sector 
could be said to be relatable to exercise of 
executive power with respect to the matter 
mentioned in Entry 23 of List If. Article 
162 provides that subject to the provisions 
of the Constitution, the executive power o 
a State shall extend to the matters with 
Tespect to which the Legislature of the State 
has power to make laws. The State Gov- 
ernment would, therefore, have executive 
power with respect to the matter mentioned 
in Entry 23 of List I. But since Entry 23 
of List H is rendered empty of any content 
by reason of the declaration in Section 2 
and the enactment of the Central Act, no 
executive power can be claimed by the State 
Government by reference to that Entry. It 
must, therefore, follow that if reservation of 
different areas of land for exploitation of 
bauxite in the public sector is a matter fall- 
ing within Entry 23 of List If the State 
Government would have no executive power 
to make such reservation under Article 162. 
The question is, does reservation of Jand 
for exploitation of minerals in the public 
sector answer the subject-matter of Entry 
23 of List II? The test for determining this 
question would be; what is the Entry which 
would be applicable if such a reservation 
were made by legislation. If the notifica- 
tions dated 31st December, 1963 and 26th 
February 1964 were legislation, which is the 
Entry they would answer? Obviously Entry 
23 of List II. When it is said that an area 
of land shall be reserved for exploitation of 
bauxite in the public sector, it means that 
a particular area of land shall be exploited 
for bauxite either by the State Government 
itself or by a statutory Corporation or au- 
thority owned or controlled by the State 
Government. That would fall fairly and 
squarely within the topic of “Regulation of 
mines and mineral development”. Such a 
legislation would, in its pith and substance, 
be relatable to Entry 23 of List I. The 
respondents relied on Entry 18 of List I 
which reads “Land, that is to say, rights in 
or over fand...... ” but it is difficult to see 
how a legislation providing that a particular 
area of land shall be exploited only in a 
particular manner and no other can be re- 
garded as a legislation with respect to rights 
in or over land. So also with regard to 
Entries 24 and 35 of List II and Entry 20 
of List IM, it is difficult to appreciate how 
a legislation which directly and in so many 
terms makes provision in regard to exploita- 
tion of minerals in land can be said to be 
a legislation with respect to the matters set 
out in those entries. It must be remember- 
ed that entries in legislative lists are intend- 
ed merely to indicate topics of legislation 
and it is possible that they may sometimes 
overlap. The test. which is, therefore, to 
be applied for the purpose of determining 
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whether a particular legislation falls within 
one or tbe other legislative entry is to exa- 
mine the legislation as a whole and find out 
to which entry does the legislation in its 
pith and substance relate. If we apply 
this test in the present case, it is clear that, 
if reservation of different areas of land for 
exploitation of bauxite in the public sector 
had been made by legislation instead of the 
notifications dated 31st December, 1963 and 
26th February, 1964, the legislation in its 
pith and substance would have fallen within 
Entry 23 of List I and not Entry 18 or 24 
or 35 of List H or Entry 20 of List HI. But, 
as pointed out above, Entry 23 of List H is 
‘completely overborne by Entry 54 of List I 
by reason of the declaration in Section 2 
and the enactment of the Central Act and 
such a legislation could, therefore, no longer 
be made by the State Legislature; it could 
only be made by Parliament. It must, 
therefore, be held a fortiori that the execu- 
tive power of the State Government under 
Article 162 did not extend to reservation 
of any area of land for exploitation of 
bauxite in the public sector. 


9. But. that does not mean an end 
of this controversy. The question still re- 
mains whether the State Government had 
executive power to make reservation of land 
for exploitation of bauxite in the public 
sector under Article 298. This Article reads 
as follows:— 

“298. The executive power of the Union 
and of each State shall extend to the carry- 
ing on of any trade or business and to the 
acquisition, holding and disposal of pro- 
perty and the making of contracts for any 
purpose: 

Provided that, 

(a) xx xx xx 

(b) the said executive powcr of each 
State shall, in so far as such trade or busi- 
ness or such purpose is not one with res« 
pect to which the State Legislature may 
make laws be subject to legislation by Par- 
liament.” 

Article 162 merely provides “an extensible 
limit and not a maximum limit” of the ege- 
cutive power of the State Government. Tt 
docs not define the limits of the executiva 
power of the State Government but sets out 
matters of which such executive power shall 
extend. Art. 298 enlarges the scope of the 
executive power of the State Government 
by adding various matters in respect of 
which the State Government may exercise 
its executive power. It includes within the 
executive power of the State Government 
the power to carry on any trade or business 
and acquire, hold and dispose of property 
for any purpose. Some reliance was placed 
on behalf of the petitioners on the words 
“for any purpose” and it was sought to be 
argued that these words have a limitative 
effect: they indicate that acquisition, bold- 
ing and disposal of property must be affect- 
ed with some purpose in the sense that 


Govt. of India (Bhagwati C. J.) ALR. 


there must be an obligation in the nature 
of trust on the State Government in regard 
to the property in order to attract Article 
298. The contention was that here in the 
present case the notifications dated 31st 
December, 1963 and 26th February, 1964 
did not create any obligation on tbe State 
Government to use the land for exploiting 
bauxite in the public sector but merely 
amounted to intimation to the public that 
the land would be used for exploitation of 
bauxite in the public sector without there 
being legal obligation to do so and it could 
not, therefore, be said that the land was 
held by the State Government for a pur- 
pose so as to warrant invocation of Article 
298. This contention is, in our opinion, 
wholly untenable. It seeks to place on the 
words “for any purpose” a meaning which 
they can never bear. These words were 
introduced in Article 298 when it was am- 
ended by the Constitution (Seventh Amend- 
ment) Act, 1956 and the object clearly was 
that the executive power of the State Gov- 
ernment to acquire, hold and dispose of 
property or make contracts should not be 
limited by the division of legislative powers 
between the Union and the States. Prior to 
the amendment the power of acquisition 
and disposition of property of the Union 
and the States was confined to the respec- 
tive purposes of the two Governments. But 
the Parliament made it clear by amending 
Article 298 and adding the words “for any 
purpose” that the Union or the State Gov- 
ernment may acquire, hold and dispose of 
property and make contracts for any pur- 
pose, irrespective whether it is a purpose of 
the Union or a purpose of the State. These 
words which are added to expand the width 
and amplitude of the executive power of 
the Union and the States cannot be constru- 
ed as delimiting such executive power. The 
State Government has, therefore, now, after 
the amendment, undoubted executive power 
to carry on any trade or business and to 
acquire, hold and dispose of property for 
any purpose. The question is whether re- 


servation of land for exploitation of bauxite 
in the public sector is comprehended within 


the scope and ambit of this executive 
power. 
10. Now, as we pointed out above, 


when land is reserved for exploitation of 
bauxite in the public sector, exploitation 
may be made either by the State Govern- 
ment or by a Statutory Corporation or au- 
thority owned or controlled by the State 
Government. Where the State Government 
itself exploits bauxite, it may do so either 
for selling it or for using it in an industry 
carried on by it. The former would amount 
to carrying on of trade or business 
and would bs within the cxecutive 
power of the State Government. The lat- 
ter would also be a part of its business acti- 
vity of running the industry. Any activity 
calculated to procure and maintain supply| 
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of raw material to the industry, whether 
by purchase or by exploitation, would be 
an integral part of the business of running 
the industry and the executive power of the 
State Government would clearly extend to 
it. It is also possible to look at the ques- 
tion from another standpoint. It is a well 
settled principle that where power is con- 
ferred on an authority to do something, it 
carries with it by necessary implication 
power to do everything which is necessary 
for effectual exercise of that power. The 
State Government would, therefore, have 
executive power to do all that is. necessary 
for effectively. disposing of the minerals 
vested in it either by sale or by use and 
that would include mining of such minerals. 
It must, therefore, be taken as settled that 
the State Government has executive power 
to exploit its own minerals. The State Gov- 
ernment can also grant mining lease to a 
statutory Corporation or authority owned 
or controlled by it: that is not only com- 
prehended within the executive power to 
dispose of its property but is also authoriz- 
ed by the Act. Now when the State Gov- 
ernment reserves any area of land for ex- 
ploitation of bauxite in the public sector, it 
. intimates to the public its decision that 
bauxite belonging to it and lying under- 
neath the particular area of land shall be 
exploited either by itself or by a statutory 
Corporation or authority owned or con- 
trolled by it. It is difficult to see how tha 
taking of such decision can be said to be 
outside the executive power of the State 
Government when the purpose for the aca 
complishment of which the decision is 
taken is within such executive power. Why 
can the State Government not set apart an 
area of land for exploitation of bauxite in 
the public sector which is an activity within 
the executive power of the State Govern- 
ment? It is a fundamental rule of law that 
everything necessary to the exercise of a 
power is included in the grant of the power. 
Where there is a main purpose expressed 
and authority given to effectuate that pur- 
pose, things which are incidental to it and 
which may reasonably and properly be done 
for effectuating the main purpose, may and 
ought prima facie to follow from the con- 
ferment of the authority. The executive 
power to exploit bauxite in the public sec- 
tor would thus include the power to reserve 
or set apart any area of land for that pur- 
pose as that is incidental to the execution of 
the main power and is calculated to facilitate 
its exercise and effectuate it. It must, there- 
fore, be held, and, in view of the above dis- 
cussion, it can hardly be disputed, that the 
State Government has executive power to 
reserve any area of land for exploitation of 
bauxite in the public sector. 


"IL There is also inherent evidence 
in the Mineral Concession Rules, 1960 
which strongly supports this conclusion. 
Rule 59 contemplates a case where the State 
Government has refused to grant a pros- 





Amritlal v. Union Govt of India (Bhagwati C. J.) 


[Prs. 10-12] Gaj. 127 


pecting licence or a mining lease on the 
ground “that the land should be reserved 
for any purpose” and thus clearly recog: 
nises the executive power of the State Gov- 
ernment to reserve land for any purpose. 
Prior to the amendment of Rule 59 by the 
notification dated 9th July, 1963, the words 
used in the rule were “land should be re- 
served for any purpose other than prospect- 
ing and mining minerals” but by the am- 
endment the words “other than prospecting 
or mining minerals” were omitted, so that 
it is now sufficient, to attract the applicabi- 
lity of the rule, that the land is reserved for 
any purpose which may include even re- 
servation for mining minerals. The words 
“land should be reserved for any purpose” 
are highly significant and they clearly postu- 
late that the State Government has execu- 
tive power to reserve land for any purpose 
which would include exploitation of bauxite 
in the public sector. The respondents 
sought to explain away these words by sug- 
gesting that the reservation referred to in 
these words must be read to meam reserva- 
tion under a rule framed by the Central 
Government under Section 13 or Section 
18. But this suggestion is wholly untenable. 
There is no rule made by the Central Gov- 
ernment under Section 13 or Section 18 
reserving land for any purpose or empower- 
ing the State Government to do so and if 
there is no such rule, it is difficult to ima- 


gine why the Central Government should 
have framed Rule 59 dealing specifically 
with the case where a prospecting 


licence or mining lease has been refused 
by the State Government on the ground 
that the land should be reserved for any 
purpose. There is also no reason why the 
Central Government should have found it 
necessary to amend Rule 59 by omitting the 
words “other than prospecting or mining 
for minerals”. If the contention urged on 
behalf of the petitioners were correct, not 
only would the enactment of Rule 59 but 
also its amendment be rendered an exercise 
in futility on the part of the Central Gov- 
ernment. Moreover, there is nothing in 
Rule 59 to warrant the submission that the 
reservation contemplated there is a reserva- 
tion under a statutory rule made by the 
Central Government. Rule 59 as it stands 
clearly recognises that the State Government 
has executive power to reserve land for 
any purpose and such purpose may include’ 
mining or exploitation of bauxite in the 
public sector. g 


12. But since the source of this exe- 
cutive power of the State Government is 
Article 298, it is clear from proviso (b) to 
that Article that the exercise of this exe- 
cutive power would be subject to legislation 
by Parliament. We must, therefore, pro- 
ceed to consider whether there is anything 
in the Act or the Rules which annihilates 
this executive power of the State Govern- 
ment or in any manner controls or regu- 
lates it. Yf there is any such provision, it 
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would prevail and the executive power of 


the State Government would have to give 
way. The petitioners contended that Sec 
tion 4 (1) of the Act imposes a prohibition 
that no person shall undertake any pros- 
pecting or mining operations in any area 
and the only relaxation of this prohibition 
is that prospecting or mining operations can 
be undertaken under and in accordance 
with the terms and conditions of a pros- 


pecting licence. or mining lease granted 
under the Act or the Rules. This restric- 
tion applies equally to the State Govern- 


ment since, by reason of the decision of the 
Supreme Court in State of West Bengal v. 
Corporation of Calcutta, ATR 1967 SC 997, 
the State is as much bound by a statute ag 
the citizen and the State Government is, 
therefore, not entitled to undertake any 
mining operations in any area unless it ob- 
tains a mining lease under the Act or the 
Rules. But the State Government being the 
owner of the minerals, cannot obtain a min- 
ing lease for mining such minerals and, 
therefore, the restriction on the State Gov- 
ernment to undertake mining operations is 
absolute and the State Government cannot 
escape from its rigour. The petitioners 
urged that the State Government is, there- 
fore, prohibited by Section 4 (1) from ex- 
ploiting its minerals. The only way in 
which the State Government can exploit its 
minerals is by granting a mining lease to a 
third party. This contention, plausible 
though it may seem, is wholly fallacious be- 
cause it is based on a misreading of Section 
4 (1) and ignores the plain effect of Section 
5. It is no doubt true that having regard 
to the decision, of the Supreme Court in 
AIR 1967 SC 997 the rule of construction 
that the Crown is not bound by a statute 
unless it is expressly named or bound by 
necessary implication, does not apply in 
interpretation of statutes in this country and 
the State is as much bound by a statute as 
any other citizen, but it is recognised that 
the statute may expressly or by necessary 
implication except the State from its ope- 
tation. Now there is admittedly no express 
provision in Section 4 (1) or any other pro- 
vision of the Act which expressly excepts 
the State Government from the operation 
of Section 4 (1). But we have to see whe- 
ther the State Government is excluded from 
the operation of Section 4 (1) by necessary 
implication from the provisions of the Act. 
The language of Section 4 (1) clearly sug- 
gests that the person there referred is a 
person other than the owner of the mine- 
tals. Section 4 (1) prohibits a person from 
undertaking any mining operations unless 
he obtains a mining lease under the Act and 
the Rules. Now the owner of minerals 
cannot possibly obtain a mining lease and 
jcomply with this requirement of Section 4 
i). Section 4 (1) would, therefore, apply 
only to a person who is not the owner of 
the minerals and who can therefore obtain 


ja mining lease from the owner. It is a 
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well settled principle that if a statute pro- 
vides that no person shall do a particular 
act except on a particular condition, it is, 
prima facie, natural and reasonable (unless 
there is something in the context, or in the 
manifest object of the statute, or in the 
nature of the subject-matter, to exclude that 
construction) to understand the Legislature 
as intending such persons, as, by the use 
of proper means, may be able to fulfil the 
condition; and not those who, though called. 
‘persons’ in law, have no capacity to do so 
at any time, by any means, or under any 
circumstances, whatsoever. This principle 
was applied by the House of ‘Lords in Phar- 
maceutical Society v. London and Provincial 
Supply Association, (1880) 5 AC 857. The 
Act which was under discussion in that case 
provided that “it shall be unlawful for any 
person to sell or keep open shop for retail- 
ing, dispensing, or compounding poisons, or 
to assume or use the title of 
chemist and druggist, or chemist or drug- 
gist or pharmacist, or dispensing chemist 
or druggist, in any part of Great Britain, 
unless such person shall be a pharamceuti- 
cal chemist, or a chemist and druggist”, The 
question arose whether the prohibition en- 
acted in this Section applied to a Corpora- 
tion and the answer given by the House of 
Lords was that it did not. Lord Blackburn, 
after referring to the words of the Section, 
pointed out: “...... standing there, it does 
seem to me, though without laying down 
any technical rule, that the plain meaning 
of the words is, and they are used in this 
sense—such a person as could become a 
pharmaceutical chemist. A Corporation 
could not; and individual can. It seems to 
me, therefore, that the Act plainly says in 
the ist section, “It shall be unlawful to sell 
or keep open shop or assume the name of 
a chemist or druggist for any person, that 
is to say, any natural person, ‘unless he 
becomes a pharmaceutical chemist?”. The 
same principle was also applied by the 
Court of King’s Bench Division in Law 
Society v. United Service Bureau Ltd., 
(1934) 1 KB 343. Section 46 of the Soli- 
citors Act, 1932, which came up for con- 
struction in that case provided “any person, 
not having in force a practising certificate, 
who wilfully pretends to be...... qualified...... 
to act as a solicitor” shall be liable to a 
penalty. The question was whether a limit- 
ed Company which wilfully pretends to be 
qualified, or recognised by law as qualified, 
to act as solicitors was within the terms of 
the prohibition so as to be liable to penalty 
under Section 46. The Court observed that 
on a proper construction of its language, 
Section 46 applied only to those persons 
who could have a practising certificate as a 
solicitor and since a corporate body was 
incapable of being admitted as a solicitor, 
it could not have a practising certificate and, 
therefore, it would not come within the 
the words “any person” in Section 46. These 


two decisions clearly support the line of 
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lowing these two decisions, we would be 
justified in holding that since a person who 
is the owner of minerals cannot obtain @ 
mining lease for carrying on mining opera- 
tions to win his own minerals, he cannot 
be brought within the words “no person’ 
in Section 4 (1). We find that the same 
view has also been taken by a Division 
Bench of this Court consisting of N. K. 
Vakil, J. and myself in Jilubha v. A. J. 
Thakkar, (1967) 8 Guj LR 705 where it has 
been held that Section 4 (1) can have no. 
application where the owner of the minerals 
wants to carry on mining operations him~ 
self for the purpose of winning his own 
minerals, It is, therefore, obvious that 
where the State Government is the owner 
of the minerals, it is not precluded by Sec- 
tion 4 (1) from undertaking any prospecting 
or mining operations. 


13. 
follow on a consideration of the provisions 
of Section 5. : 
alia in sub-section (1) that no -mining’ Jease 
shall be granted by a State Government:to. 
any person unless he holds a certificate” of 
approval in- the prescribed form from í 
State Government and produces: from ‘the 
Income-tax Officer concerned an’ income-tax 
clearance certificate in the prescribed form 
and sub-section (2) says that, except with- 
the previous approval of the Central Gov- 


ernment, no prospecting licence or mining. 


lease shall be granted to any person who: 
is not an Indian national. Now these con-; 
ditions set out in sub-sections (1) and (2) 


of Section 5 cannot be fulfilled by the State . 
State Government can- ` 
not be expected to obtain a certificate of: 


Government. The 


approval in the prescribed form nor can it 
produce from the Income-tax Officer con- 


cerned an income-tax clearance certificate in- 
the prescribed form. It cannot also be an. 


Indian national. These conditions would 
clearly be inapplicable to the State Govern- 
ment and it would be impossible for the 
State Government to obtain a mining lease 
even in respect of minerals vested in an- 
other person. Now the Parliament could 


not possibly have intended to impose a res- 


triction on the State Government that the 
State Government should not undertake any 
mining operations unless it obtains a mining 
lease, which obviously it cannot do, because 
it cannot satisfy the conditions enumerated 
in sub-sections (1) and (2) of Section 5. 
The words “no person” in Section 4 (1) 
must, therefore, be held to be inapplicable 
to the State Government and it must be 
concluded that the State Government is 
outside the scope of the restriction enacted 
in Section 4 (1). 


14, It is, theréfore, clear from the 
above discussion that Section 4 (1) does not 
in any manner detract from the executive 
power of the State Government to reserve 
any land for exploitation of bauxite in the 
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Amritlal v. Union Govt. of India (Bhagwati C. J.) 
reasoning which has appealed to us and fol. 


The same conclusion would also”, 


That Section provides. inter” 


: the petitioners as premature. The 
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public sector. The only restriction brought) 
in by Section 4 (1) is that if the State Gov- 
ernment wants bauxite to be exploited by a 
statutory Corporation or authority owned 
or controlled by it, it would have to grant 
a mining lease to such statutory Corpora- 
tion or authority in accordance with the 
provisions of the Act and the Rules. Séc- 
tion 4 (1) apart, no other provision of the 
Act or the Rules was relied upon on behalf 
of the petitioners as taking away the exe- 
cutive -power of the» State Government to 
reserve .any` land for’ exploitation of bauxite 
in the-public sector. The conclusion must, 
therefore, -inevitably follow that the State 
Government. had executive power to reserve 
diverse. areas. of -land for exploitation of 
bauxite in- the public sector and this execu- 
tive power.could be exercised by the State 
Government subject to the provisions of the 
Act. and the Rul 


es. 
15. Now if the reservation of land 
for -exploitation of bauxite in the public sec- 
tor was within the authority of the State 
Government, as we hold it to be, the appli- 
cation of the petitioners for mining lease 
was premature by reason of Rule 60, since 
admittedly: no notification in respect of such 
land was issued by the State Government 
under. Rule 59, Rules 59 and 60 being sta- 
tutory rules made by the Central Govern- 
ment. under Section 13, the State Govern- 
ment was bound to give effect to those rules 
and the State Government had, therefore, 
no choice but to reject the application of 
Central 
Government exercising revisional power 
under Section 30 read with Rules 54 and 
55 was also bound by Rules 59 and 60 
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_Which had the force of law and the Central 
_ Government was, therefore, 


tight in con- 
firming the order of the State Government 
rejecting the application of the petitioners. 
We may observe that the Central Govern- 
tment in fact could not have acted otherwise 
than it did, since it is clear on a combined 
reading of Rules 59 and 60 that once land 
is reserved by the State Government for 
any purpose, the application for mining 
lease in respect of such land would be pre- 
mature and it cannot be entertained. This 
of course does not mean that the Central 
Government is powerless to override the re- 
servation made by the State Government. 
The Central Government can always make 
Rules under sub-sections (1) and (2) of Sec- 
tion 18 and such rules having binding force 
on the State Government by virtue of Sec- 
tion 18, sub-section (3), they can set at 
naught any reservation made by the State 
Government. 

16. The same conclusion must fol- 
low even if we take the view that the appli- 
cation of the petitioners was not premature, 
It is clear on a reading of Section 10, sub- 
section (3) that the State Government is not 
under any obligation to grant an application 
for mining lease, even if there is only one 
applicant. The State Government is given| 
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the discretion to grant or refuse to grant 
mining lease applied for by the applicant. 
The discretion is not an unrestricted or un- 
canalised discretion. There are fetters up- 

on it. In the first place, the discretion has 
‘ lto be exercised having regard to the provi- 
sions of the Act and the Rules. The rules 
do not lay down any guidelines for exercise 
of the discretion but some guidelines are to 
be found in Section 11. It is not. necessary 
to refer in detail to the provisions of Sec- 
tion 11. Section 11 lays down certain prin- 
ciples for determining who should have 
a preferential right when there is a contest 
between two or more applicants. These 
principles would obviously have application 
only when the State Government decides to 
grant the application of one person and re- 
fuse the applications of the others. They 
do not provide any standard or guidance for 
determining as to when the State Govern- 
ment may altogether refuse to grant the 
application of any person. There being no 
obligation on the State Government under 
the Act or the Rules to grant mining lease 
to any person, the State Government may 
in exercise of its discretion refuse the appli- 
cation of a sole applicant or where there 
are more applicants than one, the applica- 
tions of all of them. The question is what 
principle or policy should guide the discre- 
tion of the State Government in this behalf? 
Js it an unfettered and unrestricted discre- 
tion? The answer is plainly, no. It must 
now be taken as well settled that when dis- 
cretion is conferred on an authority to do 
an act, such discretion must not be held to 
be arbitrary or capricious, unless of course 
the words used by the Legislature are such 
as to show that it was intended to be un- 
restricted and untrammelled, and it must be 
held to be limited by the purposes of the 
statute. The discretion conferred by the 
Legislature can be exercised only for the 
purposes of achieving the object for which 
the discretion is conferred. This principle 
is now so well settled that no authority is 
necessary in support of it, but we may quote 
an illuminating passage from the judgment 
of Rand, J. in Roncarelli v. Duplessis, (1959) 
SCR (Can LR) 121 where dealing with the 
discretionary power of the Quebec Liquor 
Commission to cancel a liquor licence the 
learned Judge observed:— 


able for any purpose, however capricious or 
irrelevant, regardless of the nature or pur- 
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pose of the statute. Fraud and corruption 
in the Commission may not be mentioned 
in such statutes but they are always implied 
as exceptions. “Discretion? necessarily im- 
plies good faith in discharging public duty; 
there is always a perspective within which 
a statute is intended to operate; and any 
clear departure from its lines or objects is 
just as objectionable as fraud or corruption. 
Could an applicant be refused a permit be- 
cause he had been born in another province, 


-or because. of the colour of his hair? The 


ordinary language of the legislature cannot 
be so distorted. In particular we would 
like to emphasize the observation that ‘there 
is always a perspective within which a sta- 
tute is intended to operate’.” . 
This passage was quoted with approval by- 
the Supreme Court in Rohtas Industries” 
Ltd. v. S. D. Agarwal, AIR 1969 SC 707. 
The discretion to refuse an application for, 
mining lease can, therefore, be exercised 
only on proper and relevant grounds which 
have relation to the purposes of the Act. 
If, for example, the application of an appli- 
cant is refused by the State Government on 
the ground that the colour of his skin is 
black, it would be a wholly irrelevant con- 
sideration and the refusal would be clearly 
vitiated. The question would, therefore, 
always be whether the ground on which the 
application is refused is a proper and rele- 
vant ground. Now the ground on which 
the application of the petitioners was refus- 
ed in the present case was that the State 
Government had reserved the land for ex- 
ploitation of bauxite in the public sector, 
This ground cannot possibly be said to be 
improper or irrelevant or in any way un- 
related to the object of the legislation. While 
considering the relevance or validity of this 
ground, we cannot overlook the fact that 
it is one of the Directive Principles of State 
policy enshrined in Article 39 of the Con- 
stitution that the ownership and control of 
the material resources of the community 
should be so distributed as best to subserve 
the common good and that the operation of 
the economic system should not result in 
concentration of wealth and means of pro- 
duction to the common detriment. Mineral 
resources constitute the most generous 
bounty of nature and they belong to the 
people for being used for the common good 
of the community. If in these circumstan- 
ces, the State Government decides that ex- 
ploitation of mineral resources should not 
be handed .over to persons who do not ac- 
tually use the mineral resources but sell 
them at a profit to the actual users and in- 
stead the State itself, which represents the 
people should exploit the mineral resources 
either by itself or through a statutory Cor- 
poration or authority owned or controlled 
by it, it would be merely carrying out an 
important Directive Principle of State policy. 
We find that, as a matter of fact. in several - 
other spheres of activity, the State Govern- 


ment has been eliminating middlemen with 
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a view to preventing exploitation by inter- 
mediaries and making available the resour- 
ces of the community to those who nee 

them without the intervention of such inter- 
mediaries. The reservation of land for ex- 
ploitation of mineral resources in the public 
sector cannot, therefore, be said to be an 
improper or irrelevant ground for refusing 
to grant mining lease to dealers such as the 
petitioners. We are, therefore, of the view 
that the State Government and the Central 
Government were right in rejecting the ap- 
plications of the petitioners. 


17. The petitions, therefore, fail and 
the Rule issued in each petition will stand 
discharged with costs. Mr. Mody, learned 
advocate appearing on behalf of the peti- 
tioners in all the petitions, applies for leave 
to appeal to the Supreme Court under Arti- 
cles 132 (1) and 133 (1) (c) of the Consti- 
tution. It is apparent from the above dis- 
cussion that these petitions involve a sub- 
stantial question of law relating to the inter- 
pretation of the Constitution and the case in 
each of the petitions is also a fit one for 
appeal to the Supreme Court. We, there- 
fore, grant leave to the petitioners to appeal 
to the Supreme Court under Articles 132 
(1) and 133 (1) (œ). Mr. Mody applies for 
an interim injunction against the respon- 
dents. It is not necessary to grant any such 
interim injunction since it is stated on be- 
half of the State Government, that the State 
Government will keen intact the areas of 
land in respect of which the applications for 
mining lease were made by the petitioners, 
upto ist August, 1972. 

Petitions dismissed. 
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Index Note:— (A) T. P. Act, S. 106 
— Lease by co-owners — Notice deter- 
mining lease whether can be given bv a 
co-owner. (1887) ILR 11 Bom 644, Dis- 
sented from. 


Brief Note:— (A) In the absence of 
contract to the contrary, where there 
are two or more co-owners of property 
and either they grant a lease acting to- 
gether or any one of them grants a lease 
on behalf of himself and acting as agent 
on behalf of the other co-owners or 
where a lease is granted by a landlord 
who is the sole owner of the leased pro- 
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perty and thereafter by testate or in- 


testate succession or by transfer inter 
vivos. the leased property comes to be 


owned by two or more co-owners. no one 
single co-owner can give notice to auit 
determining the lease. It must be given 
by of on behalf of all co-owners. But 
where a lease is granted by a co-owner 
professing or by claiming to be the sole 
owner of the leased property or one of 
the co-owners grants the lease without 
disclosing that he is also acting on behalf 
of the other co-owners. the notice to 
quit given by him is sufficient to deter- 
mine the lease. Case Law Discussed. 
(Paras 9. 10. 11) 


Index Note:— (B) T. P. Act, S. 106 
— Notice determining lease by all co- 
owners — Nature. 


Brief Note:— (B) In the case of 
notice determining the lease to be given 
by all co-owners, it is not necessary that 
it should be signed bv all of them. It is 
sufficient if it is given by someone acting 
as agent on behalf of the co-owners. The 
agent may be one of the co-owners him- 
self or he may be a third person. Such 
an agency may be express or implied. 
But such authority must exist at the 
date when notice is given: subsequent 
ratification of the notice would not be 
sufficient. If the agent is acting under a 
special authoritv, he must give notice in 
the name of the principal or expresslv as 
agent on behalf of the principal: but if 
he is acting under authority incidental 
to the general agency to manage the 
leased property. he can give it in his own 
name. (Para 9) 


Index Note:— (C) Bombay Rents, 
Hotel and Lodging House Rates Co trol 
Act (57 of 1947), Ss. 5 (3), 12 and 13 (1) 
— Lease by co-owners — Suit for evie- 
tion by a co-owner — Maintainability. 
(1971) 12 Gui LR 241 and AIR 1972 Gui 
9. Overruled; (1962) 65 Bom LR 15. Dis- 
sented from. 


Brief Note:— (C) The extended 
meaning of the word “landlord” given in 
the definition in Section 5 (3) cannot be 
projected into Séctions 12 and 13 (1). 
The landlord referred to in Sections 12 
and 13 (1) is not as defined in Section 5 
(3) but a landlord who is entitled to pos- 
session of the premises on determina- 
tion of the tenaney under the ordinarv 
law of landlord and tenant. A co-owner 
receiving rent on behalf of himself and 
the other co-owners or a rent-farmer or 
a rent-collector is therefore not entitled 
to recover possession of the premises on 
the strength of the artificial definition of 
“landlord” in Section § (3). (Para 19) 

Index Note :— (D) T. P. Act, Ss. 106, 
108 — Suit for recovery of possession 
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from tenant by a co-owner without join- 
ing other co-owners — Maintainability. 
AIR 1927 Bom 192-and (1908) ILR 35 Cal 
807 and AIR 1956 All 175, Dissented. 


Brief Note:— (D) The rule that a 
co-owner. may maintain an action to 
eject a trespasser without joining other 
co-owners in such action can have no 
application where a co-owner seeks to 
evict a tenant who is fn possession of 
the property after determination of the 
lease. Such a tenant can be evicted only 
by an action taken by all co-owners. But 
where a lease is granted by a co-owner 
professing or claiming to be the sole 
owner of the property of one of the co- 
owners grants the lease without disclos- 
ing that he is also acting on behalf of all 
the other co-owners, the tenant would 
be estopped from contending that his 
landlord is only one of the co-owners 
and is in the absence of other co-owners 
not entitled to maintain a suit for reco- 
very of possession against him. Case law 
Discussed. 
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BHAGWATI, C. Ju— This revision 
application preferred under Section 29 
sub-section (2) of the Bombay Rents, 
Hotel and Lodging House Rates Control 
Act, 1947, (hereinafter referred to as ‘the 
Rent Act’) has been placed before us on 
a reference made by Mr. Justice D. P. 
Desai. Two questions have been referr- 
ed to us. One is, whether some only out 
of several co-owners of property can ef= 
flectively determine a _tenancv bv giving 
notice fo quit and the other is, whe« 
‘ther a suit to evict a tenant can be filed 
‘By one or more co-owners without ioin- 
Eng other co-owners in the suit. Both aues- 

are of freauent occurrence in cases 
arising under the Rent Act and even 
under the general law of landlord and 
tenant, they have a certain importance 
and it is, therefore. necessary that thev 


21 
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should be carefully examined and finally 
laid a ren by a Full Bench decision of 
our 


2. The first auestion which falls 
for consideration is whether in a case 
where a property owned by two or more 
co-owners is let out to a tenant. a notice 
to quit given by some only out of them 
is sufficient to determine the tenancy or it 
is necessary that the notice to auit must 
be given by or on behalf of all co-owners. 
We shall presently examine this question 
on principle as also on authority but be- 
fore we do so, we may clear the sround 
bv pointing out that there are two main 
forms which co-ownershin of property. 
may assume: one is joint tenancy and 
the other is tenancy-in-common. It is 
not necessary for the purpose of the pre» 
sent discussion to examine in detail the 
distinctive features of these two forms of 
co-ownership but we mav brieflv indicate 
the principal characteristics of each. The 
two main features of a ioint tenancy are 
the right of survivorship and the four. 
unities. The right of survivorship is, 
above all others, the distinguishing fea- 
« ture of joint tenancy, 
a joint tenant, his interest in the pro- 
perty passes to ‘the other ioint tenants by 
right of survivorship and this process 
continues until there is but one survivor 
who then holds the pronerty as sole 
owner. i 
ancy. are unities of possession, interest. 


title and time. The concent of unitv .O8. 


“possession inyolves that each co-owner. 


fs as much entitled fo possession of anv. 


part of the land as the others. The other 
-three unities. namely, unities of interest, 
title and time are no doubt essential attri- 
butes of a ioint tenancy but they are not 
material and we need not pause to cona 
sider them. A 
quite different. It differs greatly from a 
ficint tenancy. Unlike joint tenants. tens 
ants-in-common hold the property In uns 
divided shares: each tenant-in-common 
has a distinct share in the property which 
has not vet been divided amongst the 
tenants-in-common. There is also no 
right of survivorship amongst tenants- 
in-common: when a _ tenant-in-common 
dies, the devolution of his interest is nof 
governed by the right of survivorship but 
it passes under his will or intestacv. for 
his undivided share is his to dispose 
of as he wishes. Lastly though the 
four unities of a joint tenancv may 
be present in @ tenancy-in-common, 
the only unity which is essential 
is the unity of possession. Each 
tenant-in-common is entitled to vos= 
session of the entire land. that is to 
say, every part of it as much as the 
others. Vide Jahuri Shah v. D. P. Jhun- 
fhunwala, AIR 1967 SC 109. Now when 


The four unities of a joint ten~- 


tenancy. in common is- 


On the death of- 


v 
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property is transferred to two or more 
persons, a auestion may arise whether 
the transferees take as joint tenants or as 
tenants-in-common. The rule of English 
law is to presume that a transfer to a 
plurality of persons creates a joint ten- 
ancy unless there are words of severance. 
The law in India is, however, different. 
It has always been held in this country 
that where there is a transfer to two or 
more persons. they must be presumed to 
take as tenants-in-common unless there 
are clear words conveving a contrary in- 
tention. Vide Jogeshwar Narain Deo v. 
Ram Chand Dutt. (1896) 23 Ind. App. 37 
(PC): Mahmad Jusab v. Fatima Bai. 49 
Bom LR 505 = (AIR 1948 Bom 53). 


3. Having discussed the two 
forms of co-ownership, one of which is 
widely prevalent in England and the 
other in India, we may now proceed to 
consider what is the jural relationship 
created between the parties when a lease 
is granted by one party to the other. A 
Jease is defined by Section 105 of the 
Transfert of Property Act to mean a 


-transfer of a right to enioy property, 


made for a certain time. express or im~= 
plied. or in perpetuity. in consideration 
of a price paid or promised, or of monev, 

of crops, service, or anv other thing 
of value, to be rendered periodically or 
on Specified occasions. to the transferor 
by the transferee, who accents the trans- 


“fer on such terms. The transferor is 


called the lessor and the transferee is 


‘called the lessee. The relationshin of 


Tessor and lessee is always one of con- 
tract: it is, as pointed out in Deo Nandan 
v. Megha Mahton, (1907) ILR 34 Cal 57, 
a relationship “which is a matter of con- 
tract assented to by both parties”. Now 
a leasemay be of three kinds, It mav be 
a lease for a certain time or a periodic 
lease or a lease in pernetuity. We are 
concerned here with a case of periodic 
lease and we shall. therefore. have to ex- 
amine the question before us in relation 
to such a type of lease but one thing is 
clear’ that, whatever be the nature of the 
lease, since lease is transfer of a right to 
enjoy Property, it cannot take place ex- 
cept by participation of all co-owners, 
whether they be joint tenants or tene 

ants-in-common: one co-owner alone cana 
not grant the lease because he by him- 
self has not the whole estate in the pro- 
perty. See Megarry’s Law of Real Pro« 
perty (Second Edition), page 393. If pro- 
perty is held jointly. a transfer. as point- 
ed out by Somervell cael . in Leak and 
Moorlands Building an v. Clark, 
{1952) 2 QB 988: (1959) 2 All ER 492. 
“must be by or under the authoritv of 
all concerned”, This indeed was not dis- 
puted by Miss V. P. Shah on behalf of 
the plaintiff. It was also not disputed bv 
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her that one co-owner alone can- 
not forfeit the lease before the expiry of 
the term: the right of forfeiture can be 
exercised only if all desire to exercise it. 
Equally, in the converse case where there 
is a lease for a certain term in favour of 
joint tenants one joint tenant alone can- 
not surrender the lease. “They all have 
the right to the full term and all must 

concur if this right is to be abandoned”. 
Vide (1952) 2 QB 988 (supra). But con~ 
tended Miss V. P. Shah on behalf of the 
plaintiff. the position is different in case 
of periodic tenancy. A periodie tenancy 
is not a creature of contract but a crea- 
ture of law namelv. Section 106 of the 
Transfer of Property Act. There is, 
therefore. no privity of contract between 
lessor and lessee in a periodic tenancv. 
There is onlv privity of estate and where 
there are two or more co-owners. each 
co-owner has privity of estate with the 
lessee. This privity of estate which sub- 
sists between a co-owner and the lessee 
can be determined bv the co-owner bv 
expressing his intention to doso by a 
notice to quit and when that happens, 
the tenancy as a whole comes to an end. 
for the tenancv cannot continue except 
with the consent of all. When one co- 
owner gives notice to auit and determines 
the privitv of estate between him and 
the lessee, he becomes entitled to the 
possession of the property irrespec- 
tive of whether he is a joint tenant 
or a tenant-in-common, since it is 
a characteristic of both joint tenancy 
and tenancy-in-common that each co- 
owner is as much entitled to possession 
of every part of the pronerty as the 
others and in consequence. the tenant 
ceases to be entitled to exclusive posses~ 
sion and that puts an end to the tenancy 
as to all co-owners. The argument was 
also put in another form. `It was said 
that a periodic tenancy continues from 
period to period so long as all co-owners 
please and if one of the co-owners wishes 
it not to continue beyond the end of a 
period and accordinelv gives notice to 
quit, the tenancy does not continue in< 
to the new period and comes to an end. 
This contention was Sought to be supnort= 
ed by two decisions, one. a decision of 
the English Court and the other a deci- 
sion of the Bombay High Court. namely 
Doe d. Aslin v. Summersett. (1830) 1B. & 
Ad. 135 and Ibrahim Pir Mahomed v. 
Cursettii (1887) ILR 11 Bom. 644. We do 
not think the contention is well-founded. 
Tt is based on a misapprehension of the 
true nature of periodie tenancy. 


4, Now in the first place It Is not 
correct to sav that periodie tenancy is a 
creature of law and not of contract. We 
have already referred to the definition of 
lease given in Section 105 of the Trans- 
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fer of Property Act. This definition 
shows beyond doubt and this indeed was 
not disputed on behalf of the landlord, 
that a lease coming within the definition 
is a creature of contract. Vide Section 5 
and the words “who accepts the transfer 
on such terms” in Section 105. But the 
argument was that a periodie lease is not 
a lease within the meaning of the defini- 
tion in Section 105 and hence different 
considerations must apply. Now it is true 
that the definition in Section 105 contem= 
plates a lease for a certain time or a 
lease in perpetuitv and a periodic lease 
such as a lease from vear to vear or 
month to month would be a lease of un- 
certain duration: Vide Section 108 
Clause (i): and would, therefore. be 
strictly outside the plain language of 
Section 105 but that does not mean that 
it is a lease having its origin otherwise 
than in contract. The Transfer of Pro- 
perty Act. as is evident from Section 5, 
deals only with transfers inter vivos, 
save in Section 100 where there is ex 
press reference to charge by operation of 
law and a periodic lease contemplated in 
Chapter V headed “of Leases of Immov-_ 
able Property” would. therefore, neces- 
sarily be a lease created by act of parties 
that is, a contractual lease unless there 
is some provision in the statute which 
creates a periodic lease or expressly seeks 
to affect periodic lease created bv opera- 
tion of Jaw. Section 106 was strongly 
Telied upon on behalf of the plaintiff in 
this connection but we fail to see how 
that section can be construed as creating 
a periodic lease. irrespective of assent of 
parties. There is undoubtedly reference 
to periodic lease in Section 106 but there 
is nothing in the Section to indicate that 
it operates to create periodic lease with= 
out the common volition of the parties. 
The section on the contrary postulates 
that there is a lease but the contract be- 
tween the parties does not provide as to 
what shall be the duration of the lease 
and in such a case the section savs that a 
term shall be implied that the lease is 
from vear to vear or from month 
te month according as the purpose of the 
lease is agricultural or manufacturing 
purpose or some other purpose. Section 
16 is in.a sense complementary to Sec+ 
tion 105 and the definition of lease in 
Section 105 is carried into Section 106 
with difference only in regard to dura- 
tion. of the lease. Where there is a lease 
and the contract between the parties 
prcvides that the lease shall be for 
a certain term or in perpetuity, it would 
be a lease as contemplated by Section 
105. But where the contract between the 
parties is silent as to the duration. Sec- 
tion 106 comes to the aid and provides 
that the lease shall be deemed to be a 


1973 


lease from vear to vear or from month to 
month according to its purpose. The 
lease contemplated in both Sections is a 
contractual lease created by act of parties. 
This is emphasized by the opening words 
“in the absence of a contract to the con- 
trary” in Section 106. These words sug- 
gest that the parties mav also agree that 
alease for agricultural or manufacturing 
purpose shall be from month to month or 
that a lease for anv other purpose shall 
be from year to vear. A periodic lease. 
whether its periodic nature is agreed 
upon between the parties or in the ab- 
sence of a contract to the contrary im- 
plied by Section 106 is thus as much a 
creature of contract as a lease for a cer- 
tain term or in perpetuity. That is also 
borne out by Section 107 which provides 
that a lease from vear to year can 

made only by a registered instrument: 
a lease made bv a registered instrument 
would be plainly a contractual lease. 
There is, therefore. not onlv privitv of 
estate but also Drivitv of contract be- 
tween lessor and lessee in a periodic lease. 


5. We may now proceed to consi- 


der the true nature and charac- 
ter of a periodic lease. It is evi- 


dent that the duration of the term in a 
periodic lease is continuous from period 
to period. The interest of the lessee does 
not terminate at the end of the period 
but continues indefinitely from period to 
period until determined by a notice to 
quit given bv the lessor or the lessee. 
The characteristics of a periodic tenancy 
from year to year have been stated with 
great clarity and precision by the Court 
of Excheauer Chamber in the earlv case 
of Grandy v. Jubber. (1868) 9 B. & S. 15: 
“There frequently is an actual demise 
frcm vear to year so long os both parties 
please. The nature of this tenancy is dis- 
cussed in 4 Bac. Abr. Lit. Lease and Terms 
for years pp. 838. 839. 7th ed.. and the 
article has alwavs been deemed of the 
highest authority. It seems clear that the 
learned author considered that the . true 
nature of such a tenancv is that it is a 
lease for two vears certain. and that 
every vear after it is a springing interest 
arising upon the first contract and_par- 
cel of it. so that if the lessee occupies for 
a number of vears, these vears by com- 
putation from the time past. make an 
entire lease for so manv vears. and that 
after the commencement of each new 
year it becomes an entire lease certain 
for the vears past and also for the vear 
so entered on. and that it is not a relet- 
_ ting at the commencement of the third 
and subseauent vears. We think this is 
the true nature of a tenancy from vear 
to year created by express words. and 
that there is not in contemplation of law 
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a recommencing or reletting at the bes 
ginning of each year.” 

When one period comes to an end and 
the tenancy goes into the next period. 
it does so by virtue of the original con= 
tract of lease and as a direct consequence 
of it and not because of anv fresh con- 
tract of reletting. There is no common 
assent between the lessor and the lessee 
arrived at afresh for continuing the 
tenancv into the next period. The tenancy 
goes on from period to period by force 
of the original contract of lease until the 
contract is determined by notice to auit 


on the part of either lessor or lessee. Now 
where there are two or more co-owners 
who have granted a periodic tenancy, 
the contract of tenancy can be put an 
end to only by the joint action of all 
co-owners and the notice to auit must, 
therefore. be given by or on behalf ofall 
co-owners. What has commenced under 
the common volition of all co-owners 
can be brought to an end onlv bv a fresh 
common volition on their part. Vide the 
observations of Sir Lallubhai Shah J. in 
Maganlal v. Bhudar. 29 Bom. LR 222 at 
p. 226 = (AIR 1927 Bom 192). Noone co- 
owner who is a tenant-in-common can 
also terminate the tenancy as to his un- 
divided share alone for the contract of 
tenancy is one and indivisible and it can- 
not be split up except bv consent of all 
who are parties to it. Vide Baraboni Coal 
Concern Ltd. v. Gokul Anand. 6! Ind. 
App. 35 at p. 39 = (AIR 1934 PC 38).It 
is, therefore, obvious on first principle 
that all co-owners must ioin in giving 
notice to quit determining a periodic 
tenancy. This would appear to be so 
also on a plain reading of Section 106 
in cases falling within that Section, 
Section 106 savs that in the circumstan- 
ces there mentioned a lease shall be deemed 
to be a lease from vear to vear or from 
month to month terminable on the vart 
cf either lessor or lessee bv notice to quit. 
Now singular includes the plural and. 
therefore. where there are two or more 
lessors. the notice to auit must be given 
by all lessors. We cannot construe the 
words “on the part of...... lessor” as if they 
were “on the part of...lessor or anv one of 
the lessors where there are more than 
one lessor.” Vide the reasoning cf War- 
rington. J.. in Re Viola’s Indenture of 
Lease (1909) 1 Ch. 244 as explained by 
Somervell LJ in (1952) 2 QB 988 (supra). 














_ 6. We find that this view 
which we are taking is supported 
by an almost unanimous cpinion of 
all High Courts in this country. 
We may mention only a few of the deci- 
sions: Gopal Ram v. Dhakeshwar. (1908) 
ILR 35 Cal 807: Chhoti Dei v. Gangadhar. 
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AIR 1953 Orissa 245; Abdul Hamid v. 
Bhuwaneshwar Prasad, AIR 1953 Nag 18 
and Chhaju Malv. Om Prakash. AIR 1959 
Jammu and Kashmir 80. The same view 
was also taken by a Division Bench of 
the Bombay High Court in an early case. 
namely, Balaji Bhikhaii v. Gopal bin 
Raghu, (1878-79) ILR 3 Bom 23. There it 
was held that oneofseveral tenants-in- 
common joint tenants or coparceners 
is not at libertv to enhance the rent or 
eject the tenant at his own pleasure. Sir 
Lallubhai Shah J. explained the rationale 
behind this view in 29 Bom LR 222 = 
(AIR 1927 Bom 192) (supra) by saving 
that it is based on the rule “a fresh 
and common volition of co-owners” is 
required “to put an end to that 
which commenced under their com- 
mon volition.’ The only dissent from 
this view is to be found in an old 
decision ofasingle Judgeof the Bombay 
High Court in (1887) ILR 11 Bom 644 
(supra), Mr. Justice Jardine held in this 
case that one co-owner can determine a 
periodic tenancy by giving notice to auit 
to the lessee. even though other co-owners 
may notioin inviving such notice. The 
learned Judge recognised that “the Indian 
decisions have usually treated the rela- 
tion created by contract with several 
joint landlords as continuing until there 
exists a new and complete volition to 
chanse it” but instead of following the 
line adopted by Indian decisions he pre- 
ferred to apply the rule of English law 
enunciated by Lord Tenterden in (1830) 
1B & Ad, 185 (supra). That was a case 
of a lease from vear to year held by the 
lessee from two joint lessors. A notice to 
quit was served signed by one onlv of the 
foint lessors. It was argued that the other 
lessor had adopted the notice but Lord 
Tenterden who delivered the iudgment 
of the Court of Kings Bench held that 
without any such adoption. a notice to quit 
by one of the joint lessors who are ioint 
tenants would put an end to the tenancy 
as to both. The ratio of the decision is to 
be found in the following sentence: 


“Upon a ioint demise by joint tenants 
(i. e., the Jessors in that case) upon a 
tenancy from vear to vear. the true chara- 
cter of the tenancy is this. not that the 
tenant holds the share of each so long 
as he and each shall please, but that he 
holds the whole of all so long as he and all 
shall please: and as soon as one of the 
foint tenants gives a notice to auit. he 
effectually aes an end to that tenancy. 
Peaevcsnsecesesasvas 

Mr. Justice Jardine accepted this 
ratio and applied it to a periodic 
lease governed by Indian law. We 
do not think he was right in doing so. We 
cannot assent to the view taken bv him. 
In the first place it mav be pointed out 
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that though a period of about eighty vears 
has elapsed since the date when this deci- 
sion was given by Mr. Justice Jardine 
it has not been followed in any other 
case decided by a High Court in India. 
Moreover, it is in direct contradiction to 
the earlier decision of the Division Bench 
in (1878-79) ILR 3 Bom 23 (supra). The 
reasoning on which it is based also does 
Rot appear to us to be correct. We find 
it difficult to accept the proposition that. 
in the case of a lease by co-owners the 
lessee “holds the whole of all so long as 
he and all shall please” and if one of the 
co-owners “wishes it not to continue be- 
yond the end of a period.” it does not 
continue into a new period. The true 
nature of a periodie tenancy. aS we have 
already pointed out, is that it continues 
from period to period until the contract 
of tenancy is determined by notice to 
quit. The continuance of the tenancy 
from period to period does not depend 
on fresh common volition of co-owners 
at the beginning of each period. The 
tenancy continues because of the original 
common volition expressed at the time of 
commencement of the tenancy and it 
ean come to an end only when “all shall 
please.” This is also borne out by the 
language of Section 106 which says that 
in circumstances specified in that Section. 
a lease shall be deemed to be a lease 
from year to vear or from month to 
month terminable on the part of _ either 


lessor or lessee by notice to quit. We can- 





not, therefore. accept the English 
rule on the point and we musf 
hold that the decision in Ebrahim 


Pir Mahamad v. Cursetii (supra). does 
not lay down the correct law. The 
difference between the English law and 
the rule adopted bv Courts in India has 
been admirably summarized by Sankaran 
Nair J. in Sri Raia Simhadri Appa Rao v. 
Prattipati Ramavya, (1967) ILR 29 Mad 


"The difference between the Envlish 
and the Indian cases appears to be that 
where there is a relation created by con= 
tract with several joint landlords. accord-+ 
ing to the English cases. that relation 
subsists, only so long as all of them wish 
. While. according to the 
Indian cases, it subsists until all of them 
agree to put an end to it: and itis not 
competent to any one of them to deter- 
mine a contract which is entire, unless 
there are any special circumstances in 
the case. like collusion between a tenant 
and one of the lessors, etc.’ 

We prefer to accept the rule adopted 
in Indian cases. 


7. This conclusion was however 
strenuously resisted on behalf of the 
plaintiff and it was contended that, in 


= 
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view of the decision of the Supreme 
Court in Kanji v. Trustees of the Port 
of Bombay, AIR 1963 SC 468. this con- 
clusion cannot be sustained. It was point- 
ed out that in this case it was clearly and 
expressly decided by the Supreme Court 
that when there is a lease in favour of 
foint tenants, notice to one of the joint 
tenants is sufficient to determine the 
tenancy and a suit for eviction can also 
be maintained against one of the joint 
tenants without joining the others and it 
must therefore follow inferentiallv that 
in the converse case also, where there is 
a lease by co-owners, notice given by 
one of the co-owners is sufficient to put 
an end to the tenancy and a suit for evic- 
tion can be maintained by one co-owner 
alone. We do not think this contention is 
well-founded. It is based on a misreading 
of the observations of the Supreme Court 
fn this case. It is no doubt true that the 
Supreme Court observed in this case that 
“once it is held that the tenancv was 
foint, a notice to one of the joint tenants 
was sufficient and the suit for the same 
reason was also good” though it was fil- 
ed only against one of the joint tenants. 
But these observations must be read in 
the context of the facts of the case be-+ 
fore the Supreme Court. The question þe- 
fore the Supreme Court arose out of a lease 
executed by the Trustees of the Port of 
Bombay in favour of two persons called 
Moreshwar Narayan Dhotre and Dinshaw 
Rustomii Ogsra These two persons in 
course of time assigned their interest in 
the lease to Rupii Jerai and Kanii Manii 
-as joint tenants and assignment was 
accepted by the lessors. The -lessors 
-thereafter addressed a notice to Runii 
Jerai and Kanii Manii terminating the 
lease and calling upon them to hand over. 
vacant and peaceful possession of the de- 
mised premises. The notice was served 
only on Kanji Manji and not on Rupit 
Jeraj, as the latter was dead at the date 
when the notice was given. The notice 
was not complied with and a suit was 
filed by the lessors for recovery of pos- 
Session of the demised premises from 
Kanji Manji and Runpiji Jerai. Later, 
however, it was discovered bv the les- 
sors that Runii Jerai had died much ear= 
lier anc his name was accordingly struck 
off from the plaint. On these facts two 
contentions were inter alia raised on be- 
half of Kanji Manii in answer to the 
suit. One was that the notice was in~ 
valid “inasmuch as it had been served 
only wtpon one of the lessees (Kanii 
Manii) and not upon the heirs and legal 
representatives of Rupii Jerai” and the 
other was “that the suit was bad for non- 
foinder of the heirs and legal represen- 
ftatives of Rupii Jerai, who were neces- 
sary parties.” Both contentions were 
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negatived by the Supreme Court and 
while rejecting them, the Supreme Court 
made the aforesaid observations which 
are strongly relied upon on behalf of the 
plaintiff. Now if these observations are 
read in the light of the contentions rais- 
ed, it will be anparent that they are not 
intended to lay down an absolute rule of 
law that whenever there is a lease in 
favour of joint tenants notice to one of 
the joint tenants is sufficient and a suit 
for eviction can be maintained against 
one joint tenant. They are observations 
made in reference to the facts of the 
case. The Supreme Court first examined 
the deed of assignment and found that 
Kanji Manji and Rupii Jerai were joint 
tenants. The legal consequence of this 
finding was that, on death of Runii Jerai. 
his interest in the lease did not pass _ to 
hig heirs and legal representatives but 
devolved on Kanji Manji by survivor- 
ship. It was for this reason that the 
Supreme Court held that notice to the 
heirs and legal representatives of Rupii 
Jerai was not necessary nor were they 
necessary partiesto the suit and observed 
that notice to one of the joint tenants. 
namely. Kanji Manii, was sufficient and 
the suit against him was also good. This 
decision. of the Supreme Court does not 
therefore lay down anv proposition of law 
from which assistance can be derived by 
the plaintiff. 


8: We must also refer to one other 
decision which was stronglv relied upon 
on behalf of the plaintiff. That was the 
decision in Harihar Banerii v. Ram- 
shashi Roy, AIR, 1918 PC 102 = 45 Ind. 
‘App. 222. _ We have carefully gone 
through this decision but we do not see 
how it can possibly help the plaintiff to 
make good his contention. The only 
question before the Privy Council in this 
Case was whether notice to auit served 
on some of the joint tenants. when there 
Was no proof of service on the other 
fioint tenants. was sufficient to determine 
the tenancy. While dealing with this 
question, the Privy Council observed. 
“In the case of joint tenants, each is in- 
tended to be bound. and it has long ago 
been decided that service of a notice to 
quit upon one joint tenant is prima facie 
evidence that it has reached the other joint 
tenants”. This observation far from help- 
ing the plaintiff goes against him. It pos- 
tulates that notice to quit must be given 
to all joint tenants but savs that if it is 
shown that notice to quit is served upon 
one joint tenant, it would be prima facie 
evidence that it has reached the other 
joint terants. It would be onen to the other 
joint tenants to rebut this prima facie 
evidence and show thatin fact the notice 
to quit has not reached them and if they 


138 Guj. [Prs. 8-10] 


do so. the notice to auit given by the 
landlord would be ineffective to deter- 
mine the tenancv. Moreover, the aues- 


tion before us is whether one of several 
co-owners can determine a tenancy by 
giving notice to auit and not whether 
notice to quit must be given to all joint 
tenants, where there are more tenants 
n one. This decision of the Privy 
Council cannot therefore be regarded as 
having any compelling authoritv to de~ 
flect us from the view we are taking. 

9. We may now summarize our 
conclusions and state the law on the sub- 
ject as we apprehend it to be. Where 
two or more co-owners have granted a 
periodie tenancy. it can be determined 
only by a notice to auit given bv all co- 
owners. This would be so. irrespective 
whether the co-owners are joint tenants 
or tenants-in-common and whether the 
periodic nature of the tenancy is agreed 
upon between the parties or. in the ab- 
sence of a contract to the contrary. is 
implied by Section 106. Of course. if 
the contract between the parties provides 
that anv one of the co-owners mav vive 
notice to quit determining the tenancy. 
the contract would prevail and notice to 
quit given in accordance with the con- 
tract would effectively put an end to the 
tenancy. Now when we sav that the 
notice to aquit must be given bv all co- 
owners. it is not necessary that it should 
be signed by all co-owners. It is suf- 
ficient if it is viven by someone acting as 
agent on behalf of the co-owners. The 
agent mav be one of the co-owners him- 
self or he mav be a third person such 
as for example. a solicitor or an advo- 
cate. Such an agency mav be express or 
implied. So long as the agency is est- 
ablished. notice to auit given by the 
agent would be a valid notice determin- 
ing the tenancy. But the authority of 
the agent. express or implied. must exisf 
at the date when the notice to auit is 
given: subsequent ratification of the notice 
to quit by the co-owners would not 
sufficient to determine the interest of 
the tenant. Vide Illustration (a) to Sec- 
tion 200 of the Contract Act. Now where 
an agent gives notice to auit on behalf 
of the co-owners. a question mav arise 
whether the notice to quit must show on 
the face of it that it is being given on 
behalf of the co-owners or it is sufficient 
if the agent giving the notice to quit has 
in fact authority to do so on behalf of 
the co-owners. This auestion does not 
present anv difficultv of solution for the 
law on the subiect is now well-settled. 
If the agent is acting under a special 
authority. he must vive notice to auit in 
the name of the principal or expressly as 
agent on behalf of the principal. but if he 
is acting under authoritv incidental to 
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the general agency to manage the demis- 
ed property. he mav give it in his own 
name. Vide Foa’s General Law of Land- 
ford end Tenant (Eighth Edition) v. 606, 
Article 961: Jones yv. Phipps. (1868) 
QB 567: Lemon v. Lardeur, (1946) KB 
613. It would. therefore. seem that where 
a co-owner is, by common consent of all 
co-owners, entrusted with the manage- 
ment of the leased propertv. he mav give 
notice to quit in his own name and the 
notice to quit need not show on the face 













it) 


owner acting on behalf of himself and 


to auit given by him would not be suf- 


would appear to be the clear and un- 
doubted position in law where two orl. 
More co-owners have granted a periodic 
tenanev and the question arises as to 
whether one of them can vive notice to 
quit determining the tenancy. The same ; 


property and bv testate or intestate suc-f: 
cession on his death. or bv transfer inter|® 
vivos. the leased propertv comes to be 
owned by two or more co-owners. 

i 


10. But there are two categories 
of cases which stand apart and to them 
the rules stated by us would have no ap= 
plication. One category of cases is where 
the landlord grants Tease to the tenanf 
claiming to be the sole owner of thej: 
property based. though in fact he is only 
one of the co-owners and the other cate- 
gory of cases Is where the landlord is a 
co-owner but while granting the lease, 
does not disclose that he is acting as a 
co-owner on behalf of himself and fhe 
other co-owners and grants the lease by 
himself. These two categories of cases 
are governed bv different considerations.; 
The rule of estoppel comes into play in 
these two tvnes of cases and it has an 
cverriding impact on the auestion whe- 
ther the co-owner. who has granted the 
lease. can alone give notice to auit deter- 
minne the tenancy or other co-owners 
must ioin in giving such notice. The rule 
of estoopel which precludes a tenant from 
denving the title of his landlord at the 
commencement of his tenancy is embodi- 
ed in Section 116 af the Evidence Act. 
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This rule, on the plain terms of the Sec- 
tion, applies only during the continuance 
of the tenancy but it has now been held 


by decisions of the highest Court that it 
also continues to operate subseauent to 
the determination of the tenancv. so long 
as possession of the leased property has 
not been handed over by the tenant to 
the landlord. The result is that so long 
as the tenant is in possession of the leas- 
ed property, he is precluded from denv- 
ing that his landlord had. at the beginn- 
ing of the tenancv. a title to the leased 
property. This rule of estoppel would 
clearly apply where the landlord, in the 
two types of cases referred to bv us, 
gives notice to quit determining the ten- 
ancy and files a suit for eviction against 
the tenant and the tenant seeks to raise 
a contention that the landlord is not 
the sole owner of the leased property 
but is only one of the co-owners and 
that the notice to auit given by him alone 
is insufficient to determine the tenancy 
apd the suit filed by him is not compet- 
ent. The tenant would in these two tvpes 
of cases be estopped from contending 
that the landlord who granted him the 
lease was not the sole owner of the leas- 
ed property and that the leased property 
belonged to him and the other co-owners. 
The tenant having obtained the lease 
from the landlord cannot be permitted to 
deny the exclusive title of the landlord 
to the leased property. This was est- 
ablished long ago bv an earlv decision. of 
a Division Bench of the Bombay High 
Court in Jamsedii Sorabii v. Lakshmiram 
Rajaram. (1889) ILR 13 Bom 323 where 
Birdwood J. speaking on behalf of the 
Division Bench held. relving on two 
earlier judgments of the Bombay 
High Court. that it is not open 
to a tenant taking a lease from one of 
several co-sharers to dispute his lessor’s 
exclusive title to receive the rent or sue 
in eiectment. The same view has also 
been taken in a number of decisions of 
different High Courts in India. of which 
we may cite only two. namely, Alimad- 
din v. Alinaddin, AIR 1918 Cal 220 and 
Mathra Prasad v. Gokal Chand, AIR 1919 
All 217. The decision of the Madras 
High Court in Viniamuri Venkatanar- 
asimhacharyulu v. Gangaraiu. AIR 1941 
Mad 607 also lays down the same princi- 
ple. That was a case where the tenant 
sought to establish that the entire land 
leased to him did not belong to the Iand~ 
lord but a part of it belonged to the 
landlord’s mother and since he had paid 
the proportionate rent to the lJandlord’s 
mother. there was no default by him in 
payment of rent and the landlord was 
not entitled to evict him. The attempt 
of the tenant obviously was to show that 
in giving the lease the landlord acted on 
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his own behalf as to a part of the land 
and as agent of his mother as to the 
other. Patanjali Sastri. J. held that the 
tenant was precluded bv the rule of est- 
oppel from showing that. in granting 
the lease. the landlord acted as agent of 
another person who was the owner of 
the property but without disclosing his 
agency and that the liability to pav the 
rent was discharged by payment to that 
owner The learned Judge pointed out 
that the tenant cannot establish such a 
plea without showing that the person to 
whom he paid the rent and not his lessor 
was the owner of the property leased, 
which is exactly what the estoppel is in- 
tended to prevent him from showing. It 
wl. therefore. be seen that in the two 
tvpes of cases to which we have referr- 
ed. the notice to quit given by the land- 
lord who has granted the lease would be 
held sufficient to determine the lease bv 
reason of the doctrine of estoppel which 
Prevents the tenant from showing that 
the landlord is not the exclusive owner 
of the leased property. 


ii. The result. therefore, is that 
where there are two of more co-owners 
of property and either they grant a lease 
acting together or anv one of them grants 
a lease on behalf of himself and acting as 
agent on behalf of the other co-owners 
no one single co-owner can give notice 
to quit determining the lease. The notice 
to quit must be given by or on behalf 
ef all co-owners in accordance with the 
rules which we have just discussed. The 
same would be the position where a lease 
is granted by a landlord who is the sole 
owner of the leased property and there- 
after, bv testate or intestate succession 
or by transfer inter vivos. the leased pro- 
perty comes to be owned by two or more 
co-owners. But where a lease is grant- 
ed by a co-owner professing or claiming 
to be the sole owner of the leased pro- 
perty or one of the co-owners grants the 
lease without disclosing that he is also 
acting on behalf of the other co-owners 
the doctrine of estoppel would apply and 
the tenant would be precluded from 
showing that his landlord was not the 
exclusive owner of the leased pronertv 
but was only one of the co-owners and 
that the notice to quit given by him is, 
ee not sufficient to determine the 
ease. 


12. That takes us fo the next 
question whether one out of several co- 
owners is entitled to maintain a suit for 
eviction against the tenant. There are 
two aspects of this auestion which re- 
aquire consideration. One is based on the 
definition of “landlord” in Section 5 sub- 
section (3) of the Rent Act and the other 
arises under the general law of landlord 
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and tenant. We shall first consider the 
question from the point of view of the 
definition of “landlord” in Section 5 sub- 
sectlon (3) of the Rent Act. for if the 
argument of the plaintiff founded on that 
definition is correct it would become un- 
necessary to consider the position obtain= 
ing under the general law of landlord 
and tenant. Section 5 sub-section (3) of 
the Rent Act defines “landlord” to mean 
anv person who is for the time being re~ 
ceiving. or entitled to receive. rent in 
respect of anv premises whether on his 
own account or on account. or on behalf, 
or for the benefit of anv other person or 
as a trustee, guardian. or receiver for 
anv other person or who would so receive 
the rent or be entitled to receive the 
rent if the premises were let to a tenant 
and to include any Person not being a 
tenant who from time to time derives 
title under a landlord and in respect of 
his sub-tenant. a tenant who has sub-let 
anv premises. Section 12 imposes res- 
trictions on the right of the landlord to 
recover possession of the premises from 
the tenant on the determination of the 
tenancy.. It savs, omitting portions im- 
material: 


"12. (1) A landlord shall not be en= 
titled to the recovery of possession of 
anv premises so long as the tenant pays, 
or is ready and willing to pay. the 
amount of the standard rent and per- 
mitted increases, if any and observes 
and performs the other conditions of the 
tenancy. in so far as thev are oe 
with the provisions of this Act 


(2) No suit for recovery of possession. 
shall be instituted by a landlord against 
a tenant on the ground of non-payment 
of the standard rent or permitted in- 
creases due, until the expiration of one 
month next after notice in writing of the 
demand of the standard rent or permitt~ 
ed increases has been served upon the 
tenant in the manner provided in Sec- 
tons 106 of the Transfer of Property Act, 


(3) (a) Where the rent is pavable by 
the month and there is no dispute re- 
garding the amount of standard rent or 
permitted increases. if such rent or În- 
creases are in arrears for a period of six 
months or more and the tenant neglects 
to make payment thereof. until the ex= 
piration of the period of one month after 
notice referred to in sub-section (2). the 
Court mav pass a decree for eviction in 
any such suit for recovery of possession. 

(b) In anv other case, no decree for 
eviction shall be passed in_anv such suit 
if on the first dav of hearing of the suit 
or on or before such other date as the 
Court mav fix. the tenant pavs or tenders 
in Court the standard rent and permitted 
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increases then due and thereafter con= 
tinues to pav or tender in Court regular= 
ly such rent and permitted increases till 
the suit is finally decided and also pavs 
costs of the suit as  urectoa by the Court, 


Xx 

Section 13 siberian (1) provides that 
notwithstanding anvthing contained in 
the Rent Act, “a landlord shall be en- 
titled to recover possession of any pre- 
mises” if the Court is satisfied that a 
ground specified in anv one of Clauses (a) 
to (1) exists. The grounds specified in 
clauses (g) and (hh) are material. They 
mav be reproduced as follows :— 


“(g) that the premises are reasonab= 
Ty and bona fide required by the landlord 
for occupation by himself or by anv per 
son for whose benefit the premises are 
held or where the landlord is a trustee of 
a publie charitable trust that the pre- 
mises are reauired for occupation for the 
purpose of the trust:” 


“(hh) that the premises consist of 
not more than two floors and are reason= 
ably and bona fide reauired bv the land- 
lord for the immediate purpose of demo= 
lishing them and such demolition is to 
be made for the purpose of erecting new 
building on the premises sought to be 
demolished:” 

Then there is an Explanation to sub-sec- 
tion (2) of Section 13 which savs in cla= 
use (b): oes 

“Explanation :—For the purposes of 
clause (g) and sub-section (1)—- 


xx XX XX 
(b) the expression ‘landlord’ shall 
apr facade a rent-farmer or rent-collec- 
r. 


The argument of the plaintiff founded on 
these provisions was that when the ten- 
ant fails to comply with the conditions 
set out in sub-section (1) of Section 12 or 
ia of the grounds specified in clauses (a} 

to (1) of Section 13 sub-section (1) ex- 
ists, a right to recover possession of 
the premises arises to the ‘landlord’. This 
tight arises under Section 12 sub-sec« 
tion (1) or Section 13 sub-section (1) as 
the case mav be, and is conferred on the 

dlord’ mentioned in these provisions. 
Now the word ‘landlord’ is defined in 
Section 5 sub-section (3) and. therefore, 
whenever it is used in anv provision of 
the Rent Act. it must be given the mean= 
ing assigned to it in the definition. The 
definition artificially extends the mean= 
ing of the word ‘landlord’ and includes 
within its connotation certain categories 
of persons who would not be landlords 
according to the accepted connotation of 
that word. -A co-owner who is for the 
time being receiving rent in respect of 
jeased premises on his own account as 
also on behalf of the other co-owners 
would be a ‘landlord’ within the mean« 
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ing of the definition. So also would be 
a Tent-farmer who receives rent on his 
own account and a rent-collector who 
receives rent on account of the owner or 
co-owners. The word ‘landlord’ in Sec- 
tion 12 sub-section (1) and Section 13 
sub-section (1) would. therefore. include 
a co-owner receiving rent on behalf of 
Dimself and the other co-owners as also 
a rent-farmer and a rent-collector and 
such a co-owner, Yrent-farmer or Trent- 
collector would be entitled to maintain a 
suit to enforce the right to recover pos- 
session given to him under these sections. 
This argument urged on behalf of the 
plaintiff was sought to be supported by 
two decisions of this Court, one, a deci- 
sion of S. H. Sheth J. ae as a Single 
Judge in Madhavlal Motisins. (1971) 
12 Gui LR 241 and the other. a decision 
of a Division Bench consisting of J. M 
Sheth and B. K. Mehta JJ. in F. Mah- 
madbhai v. B. N. Bhatt. AIR 1972 Gui 9. 
These two decisions undoubtedly support 
the contention of the plaintiff but with 
the greatest respect to the learned 
Judges who decided them. we do not 
think they lav down the correct law. We 
must express our dissent from these two 
decisions. 


13. Now in the first place we 
need not be unduly obsessed bv the de- 
finition of ‘landlord’ in Section 5 sub- 
section (3). It is well-settled that a de- 
finition clause is not to be taken as sub- 
stituting one set of words for another or 
as strictly defining what the meaning of 
a term must be under all circumstances, 
but rather as declaring what may be 
comprehended within the term where the 
Circumstances require that it should be 
Se comprehended. If. therefore, a defini- 
tion clause gives an extended meaning to 
a word. it does not follow as a matter of 
course that if that word is used more 
than once in the statute. it is on each 
occasion used in the extended meaning 
and it would alwavs be a matter for 
` argument whether or not the definition 
clause is to apply to the word as used in 
the articular clause of the statute 
which is under consideration. The arti-+ 
ficial meaning given in the definition 
clause would apply onlv if there is noth- 
ing repugnant in the subject or context. 
This is emphasized by the opening words 
“unless there is anything repugnant to 
the subiect or context” which occur at 
the commencement of the definition sec- 
tion. We must therefore, have regard 
to the subiect and context to determine 
what is the meaning in which the word 
‘landlord’ is used in the relevant provi- 
sions of the Rent Act. Is it used in the 
ordinary sense in which it is understood 


in the general law of landlord and ten< 
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ant or is it used in the extended sense 
given in the definition ? 


14. To answer this question it is 
necessary ta appreciate the obiect and 
reason underlying the enactment of Sec- 
tions 12 and 13. When a tenancy is creat- 
ed by contract between the landlord and 
the tenant, the tenanev. continues in force 
so long as it is not determined in the 
manner provided by law and whilst the 
tenancy continues to subsist. the tenant 
has full protection of the contract and 
cannot be evicted by the landlord. But 
when the tenancv is determined bv anv 
of the modes provided in Section 111 of 
the Transfer of Propertv Act. the land- 
lord becomes entitled to possession of the 
premises and as provided in Section 108 
clause (a) of the Transfer of Property 
Act. the tenant is bound to hand over 
Possession of the premises to the land- 
lord. Now the right to possession which 
arises to the landlord on the determina- 
tion of the tenancv must be distinguish- 
ed from the right to recover possession. 
The right to recover possession, as point- 
ed out bv the Supreme Court in Punialal 
v. Bhagwatiprasad. AIR 1963 SC 120, 
follows the right to possession and arises 
when the tenant does not make over 
Possession as he is bound to do under 
law and there arises a necessitv to re- 


cover possession through Court. it is 
obvious. having regard to the ex- 
treme shortage of housing accom- 


modation prevalent in most of the ur- 
ban areas that if the right of the land- 
lord to recover possession of the premises 
from the tenant were free and unfettered, 
the tenants would be completely at the 
mercy of the landlords and the landlords 
would be in a position to take undue ad- 
vantage for themselves by exploiting the 
tenants. The Legislature. therefore. 
thought it necessary to protect the ten- 
ants by placing restrictions on the right 
of the landlord to recover possession of 
the premises under the ordinarv law of 
landlord and tenant and with this end in 
view. enacted the Rent Act. The pream- 
ble of the Rent Act shows that it was en- 
acted to amend and consolidate the law 
Telating inter alia to the control of evic~- 
tions. The Legislature provided in Sec- 
tion 12 sub-section (1) that a landlord 
shall not be entitled to recover possession 
of anv premises so long as the tenant 
pays, or is readv and willing to pav. the 
amount of the standard rent and permit- 
ted increases. if any and observes and 
performs the other conditions of the 
tenancy. The landlord would, but for 
Section 12 sub-section (1) be entitled to 
recover possession of the premises from 
the tenant on the determination of the 
tenancv. but Section 12 sub-section M 
says that this right to recover possession 
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shall not be enforceable bv the landlord 
against the tenant. so long as the tenant 
complies with the conditions set out in 
that sub-section. The language of the 
sub-section and particularly the words 
“sn long as” show that the bar against 


the enforcement of the right to recover - 


possession operates onlv so long as the 
tenant complies with the conditions set 
out in the sub-section. As soon as the 
tenant ceases to comply with those con- 
ditions. the bar is removed and the land- 
lord can then proceed to enforce his 
right under the ordinarv law of landlord 
and tenant to recover possession of the 
premises, Section 12 sub-section (1) does 
not confer on the landlord a right to re- 
cover vossession of the premises which 
he did not possess under the ordinarv 
law of landlord and tenant. It is not a 
Section which to use the words of the 
Supreme Court in AIR 1963 SC: 120 
(supra) creates “a new right in the land- 
lord to evict the tenant when the tenant 
does not pav his rent”. The words used 
are words of iniunction to prevent a 
landlord from doing that which he would 
otherwise be entitled to do but for the 
fniunction. It is as if the risht of the 
landlord to recover possession of the pre- 
mises is eclipsed for the time being so 
Jong as the ` tenant complies with the 
conditions prescribed bv the statute. 
Once this eclipse is removed by the fai- 
lure of the tenant to comply with those 
conditions, the right to recover posses- 
sion which was eclipsed and. therefore, 
lying dormant is revived and becomes 
enforceable against the tenant. It is, 
therefore. obvious that Section 12 sub- 
section (1) applies onlv to a landlord who 
is otherwise entitled to recover posses- 
sion of the premises. The subiect and 
the context clearly indicate that the 
landlord referred to in Section 12 sub- 
section (1) is the landlord who would. 
but for the iniunction contained in the 
sub-section, be entitled to recover posses- 
sion of the premises and that would be 
determined by the general law of land- 
lord and tenant and the extended defini- 
' tion of “landlord” in Section 5 _sub-sec- 
tion (3) would have no application. 


15. Where the right of a landlord 
to recover possession of the premises is 
enforceable by reason of the bar imposed 
by Section 12 sub-section (1) having been 
removed. Section 12 sub-section (2) pres- 
cribes the procedure which must be 
followed by the landlord before he ins- 
titutes a suit for recovery of possession. 
Section 12 sub-section (2) provides that 
no suit for recovery of possession shall 
be instituted by a landlord against a tenant 
on the ground of non-pavment of the 
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standard rent of permitted increases due, 
until the expiration of one month next 
after notice in writing of the demand of 
the standard rent or permitted increases 
has been served upon the tenant. Here 
again the ‘landlord’ referred to is a "lands 
lord’ who is otherwise entitled to. insti- 
tute a suit for recovery of possession and 
aua him, a restriction is imposed by Sec- 
tion 12 sub-section (2). Section 12 sub- 
section (2) does not confer a new right 
to institute a suit for recovery of 
possession which did not otherwise 
belong to a landlord. The subiect and 
context of Section 12 sub-section (2) also 
therefore. does not permit the application. 
ot the extended definition of ‘landlord’ 
in Section 5 sub-section (3). 


16. Then we come to sub-section 
(3) of Section 12 which is divided into 
two clauses. Clause fa) provides that 
where the rent is pavable by the month 
and there is no dispute regarding the 
amount of standard rent or permitted in- 
creases if such rent or increases are in 
arrears for a period of six months or 


more and the tenant neglects to make’ 


pavment thereof until the expiration of 
the period of one month after notice re~ 
ferred to in sub-section (2), the Court 
may pass a decree for eviction in anv 
such suit for recoverv of possession. This 
clause. on its plain terms. is confined in 
its application to “any such suit for re- 
covery of possession”. that is. a suit for 
recovery of possession instituted by a 
landlord after complying with the proce- 
dure laid down in Section 12 sub-section 
(2) and what it provides is merelv this.. 
namely. that a decree for eviction 

be passed in such suit for recovery of 
possession if the conditions there specified 
are fulfilled. It does not profess to con= 
fer a rew right to institute a suit for 
recovery-of possession where there was 
none. Similarly, clause (b) also does not 
carry the matter anv further. It merely 
confers a further protection on the tenant 
and saves him from eviction even though 
he has failed to complv with the condi- 
tions set out in Section 12 sub-section (1). 
The tenant is given a further opportunity 
by clause (b) to defeat the right of the 
landlord to recover possession of the pre- 
mises provided he fulfils the conditions 
specified in clause (b). It will. therefore, 
be seen that none of the provisions in 
Section 12 confers anv new right to Te- 
cover Possession of the premises on a 
‘Yandlord’ and it is. therefore. not possi- 
ble to read the word ‘landlord’ in the 
different provisions of Section 12 as in- 
cluding the categories of Persons artifi- 
cially included within the meaning of 
that term as defined in Section 5 sub- 
section (3). These provisions refer to a 
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‘landlord’ who but for the restrictions 
imposed by them would be entitled to 
recover possession of the premises and 
that would clearly be a ‘landlord’ under 
the general law of landlord and tenant. 


17. The strongest reliance was, 
however. placed on behalf of the plain- 
tiff on Section 13 and particularly the 
words ‘a landlord shall be entitled to re- 
cover possession of anv premises’ in the 
epening part of that Section. The argu- 
ment was that whatever be the interpre~ 
tation of Section 12 sub-section (1) 


Section 13 sub-section (D in any 
event confers a right on a Jand= 
lord to recover possession of anv 


premises if the Court is satisfied that anv 
of the grounds specified in clauses (a) to 
(1) exists and having regard to the de- 
{inition of ‘landlord’ in Section 5 sub- 
section (3) it must be held that a right 
to recover possession of the premises on 
any of these grounds belongs to a co- 
owner receiving rent on behalf of himself 
and other co-owners or a rerit-farmer or 
a rent-collector. This argument, plausibie 
though it mav seem. is. in our opinion, 
not well-founded and must be rejected. 
Section 13 must be read with Section 12: 
both are parts of a single Pattern and 
must be read together. Section 12 sub- 
sections (1) and (3) (b) say that notwith- 
standing that a landlord is entitled to 
rossession of the premises under the 
ordinary law of landlord and tenant. he 
shall not be entitled to recover posses- 
sion so long as the tenant complies with 
the conditions specified in those sub-sec- 
tions: but Section 13 sub-section (1) pro- 
vides that notwithstanding the Rent Act 
which would include Section 12 sub-sec- 
tions (1) and (3) (b) the landlord shall be 
entitled to recover possession if the Court 
is satisfied about anv of the grounds 
specified in clauses (a) to (1). Section 13 
sub-section (1) uses the expression “a 
Jandlord shall be entitled to recover 
possession Of anv premises” to counteract 
or offset the restriction imposed bv Sec- 
tion 12 sub-section (1) that so long as the 
tenant complies with the conditions there 
sei out, a landlord shall not be entitled 
to recover possession of the premises. 
This expression in Section 13 sub-section 
(1) is intended to override the inhibitorv 
provision enacted in Section 12 sub-sec- 
tions (1): whereas Section 12 sub-section 
(1) savs that “a landlord shall not be en- 
titled to the recovery of Possession.” Sec- 
tion 1° sub-section (1) provides that not- 
withstending Section 12 sub-section (1) 
ta landlord shall be entitled to recover 
possession.” The right to recover posses- 
sion which is referred to in S. 13 sub- 
section {1) is still the original right of 
the landlord under the ordinary law of 


. nation redundant and futile and 
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landlord and tenant. Section 13 sub-sec- 
tion (1) merely lifts the restrictions im- 
posed bv Section 12 sub-sections (1) and 
(3) (b) in the cases specified in clauses 
fa) to (1). It is, therefore. evident that 
even where a landlord seeks to recover 
possession of premises on anv of the 
Srounas specified in clauses (a) to (1) of 
Section 13 sub-section (1). he must be 
able te show that he is otherwise entitled 
to possession of the premises: he would 
rely on one or more of the grounds speci- 
fied in clauses (a) to (1) of Section 13 
sub-section (1) only for the purpose of 
getting over the restrictions imposed by 
Section 12 sub-sections (1) and (3) (b). 


18. But if that be so, contended 
the plaintiff. why should the Legislature 
have introduced clause (b) in the Expla- 
nation to sub-section (2) of Section 13 
providins that for the purposes of clause 
(g) of sub-section (1) the expression ‘land- 
lord’ shall not include a rent-farmer or 
rent-coliector? It was urged on behalf of 
the pleintiff that the construction which 
we are inclined to place on Section 12 
sub-section (1) and Section 13 sub-section 
(1\ would render clause (b) of the Expla- 
it isa 
well accepted rule of construction of 
Statutes that the Court should ordinarily 
avoid a construction which has the effect 
of rendering any provision of the statute 
superfluous or meaningless. Now it is 
true that if the construction which has 
commended itself to us is the risht cons- 
truction. clause fb) of the Explanation 
would be superfluous and unnecessary 
because even otherwise a rent-farmer or 
rent-collector would not be included in 
the expression ‘landlord’ in clause fe) of 
Section 13 sub-section (1). But it is not 
uncommon in legislative practice that 
exvlanatorv provisions are introduced by 
the Legislature ex abundanti cautela in 
order to avoid anv possible argument 
which might be raised in regard to the 
construction of a statutory provision. The 
legislative anxiety to make certain that 
which might otherwise perhaps be susce- 
ptible to doubt or debate cannot iustifv 
an interpretation of a statutory provision 
which on a plain natural construction of 
tts lanouage, it cannot bear. It is auite 
possible that the Legislature might have 
introduced clause (b) of the Explana- 
tion with a view to eliminating. a 
possible argument. fanciful thoush 
it be that under clause (g) of Seca 
tion 13 sub-section (1) a landlord shall 
be entitled to recover possession on the 
around that the premises are reasonably 
and bona fide reauired by his rent-far« 
mer or rent-collector for occupation by 
bim. We may point out that though a 
similar Explanation is not appended in 
regard to clause (hh) of Section 13 sub- 
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section (1). it is clear from the context 
in which that clause occurs as also from 
the provisions of sub-sections (3-A) and 
{3-B) of Section 13 read with Rule 2 of 
the Bombay Rents Hotel and Lodging 
House Rates Control (Tribunal) Rules 
1951 that the landlord referred to in 
clause (hh) cannot be a rent-farmer or 
rent-collector but must necessarily be the 
owner of the land. No undue emphasis 
should, therefore, be placed on clause (b) 
of the Explanation and it cannot deter us 
from placing what we conceive to be the 
tight interpretation on Section 12 sub- 
section (1). and S. 13 sub-section (1). 


19. We are, therefore. of the view 
that the extended meaning of the word 
‘landlord’ given in the definition in Sec- 
tion 5 sub-section (3) cannot be proiected 
into Section 12 and Section 13 sub-section 
(1). The landlord referred to in Section 
12 and Section 13 sub-section (1) is nota 
landlord as defined in Section 5 sub-sec- 
tion (3) but a landlord who is entitled to 
possession of the premises on determina- 
tion of the tenancy under the ordinary 
law of landlord and tenant. A co-owner 
receiving rent on behalf of himself and 
the other co-owners or a rent-farmer or 
a rent-collector is, therefore not entitled 
lo recover possession of the premises let 
to a tenant on the strensth of the arti- 
ficial definition of “landlord” in Section 
5 sub-section (3). The decisions of S. H. 
Sheth J. in (1971) 12 GUJ LR 241 (supra) 
and J. M. Sheth and B. K. Mehta JJ. in 
F. Mahmadbhai v. P. N. Bhatt (supra) 
which have taken a different view do not, 
in our opinion, represent the correct law 
and we must with the greatest respect 
to those learned judges express our dis- 
agreement with them. We mav also men- 
tion that for the same reasons we cannot 
agree with the view taken bv S, ie Shah 
J. in Mishrimal Chhogalal v. N. B. Patel. 
(1962) 65 Bom LR 15 where the learned 
Judge seems to have held that even a 
person who is not a ‘landlord’ under the 
ordinary law of landlord and tenant but 
falls within the extended meaning of the 
word ‘landlord’ given in the definition 
can give notice to auit determining the 
the tenancy. This view. with the vreatest 
respect to the learned Judge. is manifestly 
wrongs. for the Rent Act does not deal 
with the subiect of termination, of tenancv 
and there is no provision in the Rent 
Act providing for termination of tenancy 
in which the definition. of ‘landlord’ can 
be read so as to empower a mere receiver 
of rent to determine the tenancv. 


20. We must, therefore proceed 
to consider whether under the ordinarv 
law of landlord and tenant one co-owner 
ean file a suit for recovering possession 
of the property from the tenant without 
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joining the other co-owners in the suit. 
Now a lease usually contains a covenant 
cn the part of the lessee to deliver up the 
Premises on the determination of the 
tenancy, but even where such express 
stipulation is absent. then tenant is under 
an implied covenant to restore possession 
of the premises to the landlord on the 
determination of the tenancy. This impli- 
ed covenant is recognised in Section 108 
clause (a) of the Transfer of Property 
Act which provides that, in the absence 
of a contract or local usage to the con 
trary. the lessee is bound. on the deter—~ 
mination of the lease. to put the lessor 
into possession of the property. It is, 
tkerefore, obvious that when a lease is 
determined bv anv of the modes provided 
in Sec. 111 of the Transfer of Provertv 
Act. the landlord is entitled to possession 
of the property under the implied cove= 
nant contained in the lease. It is this im- 
plied covenant which is sought to be en- 
forced by the landlord when he files a 
Suit to recover possession of the property 
from the tenant. Now where there are 
twe o} more co-owners, this implied co= 
venant would obviously be in favour of 
all of them and thev would all be jointly 
entitled to enforce this implied covenant. 
Vide Section 43 of the Contract Act, They 
must therefore all join in filing a suit to 
recover possession of the property from 
the tenant in enforcement of this implied 
covenant. This view that all co-owners 
must join in a suit to recover possession 
of the property from the tenant has pre- 
vailed with the Courts over the last 
eighty vears since the date when it was 
decided bv a Division Bench of the 
Madras Court in K. P. Kanna 
Pisharody v. M. Naravanan Somava- 
ipad, (1881) UR 3 Mad 234 that excent 
“where. by a special provision of law, 
co-owners are permitted to sue throush 
Some or one of their members, all co- 
owners must join in a suit to recover 
their property. Co-owners may agree that 
their property shall be managed and legal! 
proceedings conducted some or one of 
their number. but they cannot invest 
such person or persons with a competency 
to sue in his own name on their behalf, 
orif sued. to represent them.” The ratio 
of this decision of the Madras High Court 
was followed by a Division Bench of the 
Eembav High Court in Balkrishna v. 
Moro (1897) ILR 21 Bom 154 and Parsons 
J. speaking on behalf of the Division 
Bench pointed out in this case that a co- 
starer who is manager cannot. even with 
the consent of his co-sharers, maintain 
a suit bv himself and in his own name 


to eject a tenant who has failed to one 


viv with a notice calling on him to pay 
enhanced rent. The principle of agency 


has no application in such a case. No one 
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cen be authorized to sue in his own name 
to enforce a cause of action vested in 
another. The suit must be instituted bv 
the person in whom the cause of action 
is vested. That is the invariable rule of 
procedure. All co-owners must, therefore. 
be parties in a suit to recover Possession 
cf the property from the tenant on the 
determination of the tenancy. 


21. But there is a line of cases 
commencing from 29 Bom LR 222 = 
(AIR 1927 Bom 192) (supra) where the 
view has been taken that, on the deter- 
mination of the tenancy. the tenant bee 
comes a tenant at sufferance and his pos+ 
session being akin to that of a trespasser. 
any one co-owner can maintain a sult to. 
efect him. This view has found favour 
net only with the Bombay High Court in 
29 Bom LR 222 = (AIR 1927 Bom 192- 
(supra) but also with the Calcutta High 
Court in (1908) ILR 35 Cal 807 (supra): 
and the Allahabad High Court in Motilal 
v. Basantlal, AIR 1956 All 175. We do. 
not think this view is justified on princis 


ple and in anv event it can have no rele=. , 


vence in cases governed by the Rent Act. 
This view is based on the assumption, 
thet a tenant in possession of the property” 
after determination of the tenancy is in 
the position of a _ trespasser. Now there; 
can be no doubt that if this assumption’ 
is correct, a co-owner can maintain a suit 
for eviction against the tenant. The rule: 
is well-settled that a co-owner can with- 
out joining other co-owners maintain an. 
action to eject a trespasser. Trespass 1s- 
a wrong against possession and since 
every co-owner is as much in possession 


of the whole of the provertv as the other. 


co-owners, anv co-owner can protect his 
possession against the trespasser bv filing 
a suit to eiect him. An act of trespass is 
an individual wrong against every co- 
owner and is therefore. actionable at the 
instance of each co-owner. This would 
appear to be clear on principle but apart 
from principle there is ample authority 
in support of it. We mav refer only to one 
decision. namely. Shutari v. Magnesite 
Syndicate Ltd. ILR 39 Mad 501 = (AIR 
1915 Mad 1214 (1).) It was held by a Divi- 
sion Bench of the Madras High Court in 
this case that one of several co-owners 
can maintain an action in eiectment 
against a trespasser without joining the 
other co-owners as parties to the action. 
But we do not think that a tenant in pos- 
Session of the property after determina~ 
tion ot the lease can be-eauated to a tres« 
passer. The law in India*on this point is 
different from that in England. The posi- 
tion of the law in England mav be state 

as follows. Where a tenant remains in 
` possession of the property after determi- 
nation of the lease without any statutory 
Tight te retain possession and without 
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either the agreement or disagreement of 


the landlord he becomes what is known 
in English law as a tenant at sufferance. 
A tenant at sufferance has posses- 
sion but no privity of estate and 
he continues In possession because 
the. landlord suffers him to do so. 
Now if the tenant continues to remain in 
possession of the property with the assent 
of the landlord and otherwise than in 
reliance on some statutory provision Dro- 
tectins him from eviction, he becomes a 
tepant at will until some other interest 
fs created for instance, by the tenancy 
turning into a monthlv or yearly tenancy 
by payment of rent. But where the land- 
lord does any act showing an intention 
to take possession. it is sufficient to re- 
vest the possession in him so that the 
tenant becomes a trespasser. The land- 
Jord is then entitled to re-enter and take 
possession provided that he can do so 
peaceably, without contravening the Sta- 
tutes of Forcible Entry and even if he 
enters forcibly and is thus liable to cri- 
minal proceedings under the statutes. yet 
the tenant has no civil remedy against 
him in respect of the entrv. or in respect 
of the eviction, if no more force than is 
necessary is used. Vide Hill and Redman’s 
Law of Landlord and Tenant. (Thirteenth 
Edition). page 593 article 456. But the 
law in India as essentially different, When 
a tenant remains in possession of the 
property after determination of the lease 
in India, he undoubtedly becomes a 
tenant at sufferance but if the landlord 
accepts rent from him or otherwise as- 
sents to his continuing in possession. the 
tenancy is. in the absence of an agree- 
ment to the contrarv, renewed from vear 
to vear or month to month according to 
the purpose for which the property is 
leased Vide Section 116 of the Transfer 
of Property Act. Even if the landlord 
does not assent to the tenant continuing 
in possession of the property and the 
tenancy is not renewed ag provided in 
Section 116 of the Transfer of Pronvertv 
Act. the tenant does not become a tres- 
passer. The tenant has juridical possession 
of the property and no one can deprive 
him of such juridical possession excent 
in due course of law. The tenant can as 
pointed out by Mr. Justice Batchelor in 
Rudrappa v. Narsingrao, (1905) ILR 29 
Bom 213 “recover as against a third party 
who unlawfully dispossesses him”, Even 
the landlord cannot sto motu dispossess 
a tenant without his consent and if he 
does so, the tenant would be entitled to 
recover possession from him by resorting 
to the remedy provided under Section 9 
of the Specific Relief Act. The possession 
of an erstwhile tenant remaining in pos- 


session of the property after determina- 
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tion of the lease is thus fundamentally 
different from that of a trespasser. Where- 
as a trespasser is never in juridicial pos- 
session of the property., and he can always 
be thrown out if the landlord can do so 
peaceably, the possession of an erstwhile 
tenant is juridical and he is protected 
from dispossession otherwise than in due 
course of law. Therefore, as far as the 
Indian law is concerned, a tenant remain- 
ing in possession of the property after de= 
termination of the lease can never become 
a trespasser. This view is supported by 
at least two decisions of the Bombay 
High Court: One is the decision of Jenkins, 
C. J, and Batchelor J. in (1805) ILR 29 
Bom 213 (supra) and the other is the deci~ 
sion of Chagla C. J, and Dixit Jin K. K. 
Verma v. Union of India, 56 Bom LR 308 
= (AIR 1954 Bom 358). Moreover. it is 
difficult to see how in cases governed by the 
Rent Act a tenant remaining in possession 
of the property after determination of the 
lease can ever beregarded asa trespasser, 
Section 12 sub-section (1) of the Rent 
Act confers a status of irremovability on 
the tenant so long as the tenant pays and 
is ready and willing to pay the amount of 
the standard rent and permitted increases 
and observes and performs the other con~ 
ditions of the tenancy. The tenant is 
given a right to continue to remain in 
possession of the property on fulfilment 
of the above conditions and he becomes a 
Statutory tenant, This statutory tenancy 
comes to an end when a decree for evic- 
tion is passed against the tenant on any 
of the grounds set out in Section 12 or 
Section 13, It is inconceivable how a 
tenant who is a statutory tenant entitled to 
continue to remain in possession of the 
property by reason of the protection con- 
ferred by Section 12 sub-section (1) of 
the Rent Act can possibly be regarded as 
a trespasser. It is, therefore clear that 
the rule that a co-owner may maintain 
an action to eject a trespasser without 
joining other co-owners in such action can 
have no application where a co-owner 
seeks to evict a tenant who is in posses- 
sion of the property after determination of 
the lease. Such a tenant can be evicted 
only by an action taken by al] co-owners. 
Here also we must except from the appli- 
cability of this general rule, the two 
categories of cases to which we have re- 
ferred while dealing with the question as 
to who can terminate the tenancy by giv- 
ing notice to quit. The tenant in these 
two categories of cases would be estop~ 
ped from denying the exclusive title of 
his landlord and contending that his land- 
lord is only one of the co-owners and is, 
in the absence of other co-owners. not en- 
titled to maintain a suit for recovery of 
possession against him. 

22. We, therefore, answer the 
questions referred to us accordingly and 
the revision application will now go back 
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to a single Judge of this Court for hearing 
and final disposal in the light of the ob- 
Servations made and the answers given 
by us in this judgment. 

Order accordingly, 
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: © BHAGWATI, C, J:— The short ques- 
ition that arises for determination in this: 
“appeal relates to the construction of a 
will dated 30th September 1954 made by. 


Sharad D, Shah 


“one Zaverbhai. a resident of Surat. The 


‘question is what is the nature and quality: 
(of the interest granted under the will to 


idow of Zaverbhal. Zaverbhai- 
jdied_ 


on 18th October 1954 leaving him. 
fand a daughter of- his 


Shantilal, Govind and Chhani. Shantilal 





“qvas living with Zaverbhaj at the time cf 
rhis death and was looking after him and 
ane 
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for Appellants: 


surviving his widow Laxmi and two sons; 
sister, namely „_ ©) I have closed my business becuase 
‘of my indifferent health. I have no debt 
“to be paid. I have some outs i 
-Coveries. After my death, my wife as 
‘Malik’ should recover the balance of my 


rt 


to his needs, The properties:* 
by. Zaverbhai consisted of certain: 


> 
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thereof according tomy wishes. I hereby 
make this, the last will, which will come 
into force after my death......... saesenezeaces 

(1) There has been separation from 
my brothers since a long time and I am 
separate from my b ers and nephews 
since long. I carry on my trade separately 
and I have no concern whatsoever 
with my brother’s sons. All of them sepa- 
rately carry on their respective trades and 
they are separate in every respect. 

(2) I have a wife by name Lakhami 
who is daughter of Ramu Megha. have no 
issue, I have my sister's sons, viz.. Shantilal 
Balubhai and Govind Balubhai and sister’s 
daughter viz. Chhani. My sisters son 
Shantilal Balubhai is at present staying 
with me and is serving me. There is no- 
body else except the aforesaid persons in 
‘my near relations, 


(3). xx xx XX 
__ (4)I make my wife Lakhami to be 
full and sole ‘Waras’ of the immovable 
property stated in para 3 above and of 
the entire moveables including furniture, 
ornaments, goods of the trade ete., what- 
ever may be situated therein and of the 
properties which I may acquire hereafter. 
After my death, my wife Lakhamij will ob- 


‘tain possession of all the movable and im- 


-movable properties by virtue of ‘Malki- 
Hak’, And she can by ‘Malki-Hak’ do such 
“Vyavastha’ in respect thereof according to 
her sweet will and desire. Nobody else 
can raise any dispute therein and.even if 
any dispute is raised the same is void and 
o£ no effect by this (Will). 


tanding re- 





{movables about which- there is now no<-OUtstandings, If there are any debts my 
{controversy between the- parties and an: “wife should repay the same after verify- 


immovable property situate in the City: 


of Surat, The disposition of these. propers, 


by Zaver=: 


‘ties after his death was made 


the same, 
__ (6) After my death my sister's son 


‘Shantilal Balubhai will stay with my wife. 


:bhat by his will dated 30th September M he improves his conduct and staying 
The original 


1954. will is in Gujarati. 


language and we shall have occasion. top Satisfa 
refer to some of the Gujarati expressions 


; by Zaverbhai which have been the 
subject matter of controversy between 
the parties but without attempting to give 
a tion, of those expressiong at this 
stage, we may for the time being refer to 
them in Gujarati and reproduce below an 
agreed translation of the relevant clauses 
‘of the will with those expressions retain= 
ed in Gujarati, The agreed translation is 
as follows—~ 

_ “I Zaverbha? Narotftamdas, Caste-Gola 
about 52 years, occupation grain business, 
residing at Begampura Golwad, Surat, 
hereby make my last will SSSSSlSS SSS OH REESE: 
order to Focal iat after my death there is 
po dispu respect my properties 
end that “Vyavastha’™™” is done in respect 


with my wife serves her and gives her 
ction, then after my wifes death 
‘Shantilal will become ‘Malik’ of ‘Baki-Ra- 
heti immovable and movable properties. 
But he will not be entitled to do any 
‘Vyavastha’ in respect of immovable pro- 
perty. After Shantilal his sons wil! be- 
‘come ‘Malik’ thereof in equal shares, But 
E do-not keep any right or claim of Shana 
tilal during the lifetime of my wife. If 
Shantilal does not carry on well with my 
wife, then after the death of my wife, the 
sons of Shantilal shall be Malik of all my 
cata) shares end T O mot Ker ana alain 
Ss! CED a! 

of Shantilal. E EER, 
(7) If my sister's son Govind Balubhai 
Has got any difficulties and if he is in 
need of money then my wife should give 
him the amount of Rs. 100.00 to Rs. 150.00 
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from my properties. My wife should also 
incur expenses which are required to be 
incurred in connection with my _ sister’s 
daughter Chhani’s visits, Shantilal should 
fncur such expenditure after the death of 
my vi 

XX x” 


XX 
Pirsaat to the will Laxmi took pos- 
- session of the movable and immovable pro- 
perties left by Zaverbhai at the time of 
his death and enjoyed the same, Now it 
appears that Shantilal did not behave 
properly with Laxmi and made her ex- 
tremely unhappy to such an extent that 
she was driven to file a suit against him 
for evicting him from the immovable pro- 
perty in which he was residing with her. 
We are not concerned with that litigation 
fn the present appeal and we need not, 
therefore, say anything more about it. 
Suffice it to state that Laxmi was so dis~ 
satisfied with Shantilal that she made a will 
dated 9th April 1955 giving away all the 
movable and immovable properties receiv- 
ed by her from her deceased husband to. 
Chhani, Laxmi also executed a deed o£ 
pitt dated 25th January 1958 giving in 
favour of Chhani the immovable property. 
acquired by her from her deceased hus- 
band. On the death of Laxmi on 30th 
March 1960, a question arose as to who 
was entitled to the movable and immov-= 
able properties left by, Zaverbhai, Chhani 
claimed these properties under the will 
dated 9th April 1955 made by Laxmi and 
also founded her claim to the immovable 
property on the gift deed dated 25th Jan- 
vary 1958 executed by Laxmi, Shantilal 
an 
claim to the properties under the will of 
Zaverbhai and visemes that on a proper 
construction of the will Laxmi had merely; 
a life interest in the properties left by. 
Zaverbhai and she was not entitled to dis- 
pose them of either by gift or by will and 
on her death, they came to Shantilal and 
sons. Since Chhani took over posses< 
sion of the properties on the death of 
axmi, Shantilal and his sons filed a suit 
pala Chhanj and the executors of the 
will of Laxmi for recovering possession of 
the properties and mesne profits, The trial 
Court held that Laxmi had an absolute in- 
terest in the properties left by Zaverbhai 
and the gift-over of the residue of the 
properties on the death of Laxmi in favour 
of Shantilal and his sons was void as be- 
ing repugnant to the absolute estate srant- 
ed to her and being an absolute owner, 
she was entitled to dispose of the propera 
ties inter vivos or by will and the will 
dated 9th April 1955 and the gift deed 
dated 25th January 1958 were therefore 
valid dispositions of property and by 
virtue of them. Chhani was entitled to the 
properties left by Zaverbhai and Shantilal 
f his sons could not make any claim to 
these properties. The trial Court on this 
construction of the will dismissed the suit 


Shantilal v. Bai Chhani (FB) (Bhagwati C. J} 


his sons on the other hand laid a- 
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of Shantilal and his sons. This led to the 
filing of a First Appeal in this Court, The 
Appeal was heard by a Division Bench 
consisting of J. M. Sheth and S. H, Sheth 
JJ. The learned Judges were divided in 
opinion on the construction of the will. 
J. M, Sheth J, was, of the view that an 
absolute interest was granted to Laxmi in 
the movable and immovable properties left 
by Zaverbhai and the gift-over of what 
remained at the death of Laxmi in favour 
of Shantilal and his sons was, therefore, 
void as being repugnant to the absolute 
estate granted to her and since she was 
entitled to an absolute estate, she had full 
power of disposition inter vivos as well as 
by will and the will dated 9th April 1955 
and the sift deed dated 25th January 1958 
were, therefore, valid and effective to pass 
title to the properties in favour of Chhanil 
The view taken by Mr. Justice S, H, Sheth 
was quite the opposite. He held that, on 
a proper reading of Clauses (4) and (6) of 
the will, the interest given to Laxmi was 


-only a limited interest for the duration of 


her life and she had no right to dispose of 


-any of the properties of Zaverbhai either 


inter vivos or by will and both the will 
dated 9th April 1955 and the gift deed 
dated 25th January 1958 were, therefore, 


‘Invalid and ineffective and did not confer 


any title to the properties on Chhani, The 
conclusion reached by the learned Judge- 
was that on the death of Laxmi, her life 
interest came to an end and the properties. i 
left by Zaverbhai came to Shantilal as aj 
life-tenant, or, in any event, to the sons: 
of Shantilal as owners in equal shares., 
There was thus a difference of opinion bes; 


-tween the two learned Judges on the con=;. 
‘struction of the will and the point on which} 


they differed was formulated by them in} 
the following terms:— 
“There is difference of opinion Be- 


‘tween us on the question whether the 
“Will Ex, 49 confers upon Bai Laxmi only; 


a life estate in the property of her huss 
band Zaverbhai and it vests absolute re= 
mainder in Shantilal’s sons, plaintiffs Nos. 
2 to 6 or whether the first bequest which 
was in favour of Bai Laxmi was a bequest 
of an absolute estate in favour of the wife 
with all powers of disposition and even- 
tually. any directions given to tie down 
the future aeti in favour of Shans 
tilal’s sons plaintiffs Nos, 2 to 6, would be 
repugnant to it and cannot be given effect 
to it legally and eventually they have got 
to be ignored.” 

The case was then heard on this point’ 
by Mr. Justice Divan who was assigned 
this work by me as Chief Justice under 
Clause 36 of the Letters Patent, Divan J. 
found himself unable to agree with the 
view taken by either of the two learned 
Judges, He preferred to take an inter- 
mediate view, namely, that on a combined 
reading of Clauses (4) and (6) of the will, 
Laxmi took a life interest In the movable 
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and immovable properties left by Zaver- 
bhai with power of disposition inter vivos 
but not by will. This intermediate view, 
he thought, would give full effect to all 
the clauses of the will and effectuate the 
manifest intention of Zaverbhai. But tak- 
ing this intermediate view rendered the 
decision of the appeal under Clause 36 of 
the Letters Petent impossible, since on this 
intermediate view there would be no 
majority opinion amongst the Judges in 
accordance with which the appeal could be 
decided. Divan J. therefore, referred the 
matter to me as Chief Justice for constitut« 
fing a Full Bench and it is in these circum= 
stances that the pointon which J. M. Sheth 
and S. H, Sheth JJ, differed has now come 
up for decision before us sitting in Full 
Bench, : 
_ 2, When the present reference rea= 
ched hearing before us, Mr. Chhatrapati, 
learned advocate appearing on behalf o£ 
the appellants, raised a preliminary con- 
tention, namely, that the only point of 
difference between J. M, Sheth and S. H 
Sheth JJ. was whether Laxmi had an aba 
solute interest or a limited interest and 
the jurisdiction of Divan J. under Clause 
36 of the Letters Patent was, therefore, 
confined only to deciding which of the two 
views on the point of difference was cor- 
rect and he had no jurisdiction to enter 
tain a new point as to whether Laxmi had 
power of disposition inter vivos, Now it 
is true that under Clause 36 of the Let- 
ters Patent a point which has not been 
urged before the Division Bench and on 
which the Judges composing the Division 
Bench have not differed cannot be urged 
before the Judge or Judges to whom the 
point in difference is referred but we do 
not see how, such an objection can arise 
here in the present case, The point on- 
which J. M. Sheth and S. H, Sheth JJ. 
differed was no doubt construction of the 
will but construction of the will became 
material for determination of the question 
whether Laxmi had power of disposition 
inter vivos and by will, The power of 
c sition of Laxmi was very much in 
issue before the learned Judges because, 
on the existence of the power of disposi- 
tion, depended the validity of the will 
dated 9th April 1955 and the sift deed 
dated 25th January 1958, J. M. Sheth J., 
took the view that the interest conferred 
on Laxmi under the will was an absolute 
interest and she had, therefore, power to 
dispose of the properties left by Zaverbhai 
inter vivos as well as by will: S. H, Sheth 
J.. on the other hand was inclined to hold 
that the interest given to Laxmi under the 
1 was a life interest without any power 
of disposition inter vivos or by will. This 
was the point of difference between J. M. 
Sheth and S. H. Sheth JJ. and it was this 
point of difference which was referred 
under Clause 36 of the Letters Patent. The 
question whether Laxmi had power of dis- 
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sition inter vivos or by will was, theres 
ore very much before Divan J. on the 
reference made by J. M, Sheth and S. H, 
Sheth, JJ, and it was open to Divan, J., 
to take the intermediate view that though 
Laxmi did not have an absolute interest in 
the properties left by Zaverbhai but had 
only a limited interest it was _coupled 
with power of disposition inter vivos “but 
not by will. But this intermediate view 
taken by Divan. J., would not have helped 
to decide the appeal because in that event 
it would not be possible to say that there 
was any majority opinion amongst the 
three Judges and therefore, Divan, J., 
requested me, as the Chief Justice, to refer 
the point of difference to a Full Bench. 
That could be legitimately done because 
Clause 36 of the Letters Patent provides 
that “the case shall then be heard upon 
that point by one or more of the other 
Judges” and the point of difference can, 
therefore, be heard by a Full Bench of 
three Judges, The preliminary contention 
urged by Mr, Chhatrapati must, therefore, 
be rejected. i 


_ 3 That takes us to the merits of 
the question in controversy between the 
parties. The question is: what, on a true 
interpretation of the relevant clauses of 
the will, is the nature and quality of the 
interest granted to Laxmi under the will 
of Zaverbhai. Is it an absolute interest 
with full power of disposition as held by 
J, M. Sheth, J.. or is it a limited interest 
without any power of disposition inter 
vivos or by will as held by S. H. Sheth, 
J., or is it a limited interest with power of 
disposition inter vivos but not by will as 
held by Divan J.? The determination of 
the question turns’ wholly on the true in- 
terpretation of the different clauses of the 
will. We shall presently turn to examine 
these clauses but before we do so, we may 
advert to one rather striking feature 
which always characterises arguments re- 
lating to construction of a will. The 
learned advocates on behalf of the parties 
in cases of this kind always refer to a 
large number of decisions to support the 
construction respectively urged by them. 
Sometimes we even find the rather un» 
usual spectacle of the advocates of the para 
ties relying upon the same decisions and 
seeking to derive support from them, 
But it is necessary in this connection to 
remember the warning uttered by as high 
an authority as the Judicial Committee of 
the Privy Council in Sasiman Chowdhu~ 
rain v. Shib Narain 49 Ind App 25 = 
aren 1922 PC 63) where it has been 

“Their Lordships may observe that if 
is always dangerous to construe the words 
of one will by the construction of more 
or less similar words in a different will, 
= was adopted by a Court in another 
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Lord Macmillan repeated this warning in 
Kamakhya Dat Ram v., Kushal Chand, 36 
Bom LR 399, = (AIR 1934 PC 72) where 
he said that in construing the 1, ge 
and arriving at the intention of a parti- 
cular testator, decisions on the construction 
of other wills are of little assistance. The 
only guidance to be obtained from them 
fs that what must be sought in every ins- 
eee is me dominant intention of the 
testator, e same warning was again 
relterated by the Judicial Committee of 
the Privy Council in Shalig Ram v, Cha- 
ranjit Lal, 57 Ind App 282 = (AIR 1930 
PC 239) in the following words:— 


“The intention of the testator must be 
gathered. from the terms of. the will, 
reading it as a whole and not much assis- 
tance is to be gathered from the numerous 
cases which were cited io the Board, and 
tn which the terms of the wil} under con- 
sideration differed from the terms of the 
will in the present appeal.” at 
The proper approach in cases of this kind 
must, therefore, be to form an opinion 
about the construction of the will apart 

the decided cases and then to see 
whether these decisions require any modi- 
fication of that opinion: not to begin by 
considering how far the will in question 
tesembles other wills upon which deci- 
sions have been given. 


4. But even so, if would be ins- 
fructive to refer to some of the decisions 
cited before us for the purpose of ascer- 
taining whether there is any principle of 
construction on which they are based. Now 
fhe decisions which were referred before 
us can be broadly divided into three cate- 
gories, The first category comprises de= 
cisions where the testator granted absolute 
interest to the first donee expressly and 
in so many terms and then attempted to 
five the residue of the property which 
may remain at the death of the first donee 
to a subsequent donee absolutely, The 
Courts held in these eases that once ab- 
solute interest in property was granted by 
the gma kA the mi | donee = pie 
quent disposition co fa made of the ree 
sidue of the property which would 
be repugnant to the absolute interest 
granted to the firse donee and the subse-+ 
Quent disposition would be void as being 
fepugnant to the absolute estate first 
granted, This view proceeded on the 

inciple which was stated in the follow- 
ng terms in Stringer’s Estate? Shaw V 
ines Ford, (1877) 6 Ch, D. i= 
“Tt is settled by authority that E you 


ve a pro , real or per 
sonal, to be his absolutely, then you can» 
not by your wil! ose of that property 
ich eccsessee YOU Cannot do 
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him out of the due course, of devolution at 
eath by any expression of wish on 

the part of the original testator.” 
The testator having granted an absolute 
estate to the first donee cannot prescribe 
a new line of succession for the estate on 
the death of the first donee, The line of 
devolution of the estate cannot be altered 
by the testator and any attempt by him 
to do so, would be legally impermissible. 
Sir Binod Mitter delivering the opinion 
of the Judicial Committee of the Privy 
Council in Raghunath Prasad Singh v. 
Deputy Commr.. Partabgarh. 32 Bom LR 
R29, Ea (AIR 1929 PC 283) pointed out:— 
“Attempts on the part of a testator in 
India to restrict devolution of properties 
which he bequeathes to a legatee absolute- 
y and to prevent alienations of such pro- 


è 


perties are quite common, and wills con- 
taining such provisions have often come 
up for decision before the Board, The 
question for determination has always 
been whether there are dispositive words 
creating an estate of inheritance în the 
first instance: and if so, whether the sub- 
sequent restrictive clauses are sufficient 
to displace the effect of such dispositive 
words or whether such subsequent clauses 
nbs merely repugnant to the absolute es- 
ate, 

Where there are clear dispositive words 
creating an absolute estate in the first 
donee, any subsequent disposition of the 
property remaining at the death of the 
first donee would be repugnant to the ab- 
solute estate so created and would be void. 
ane tabla pean this principle, Br 
e fift-over of the remaining property at 
the death of the first donee to be void in 
the following cases where the estate grant- 
ed tothe first donee was clearly and ex- 
pressly an absolute estate. See 32 Bom LR 
129 = (AIR 1929 PC 283) (supra) 36 Bom 
LR 399 = (AIR 1934 PC 72) (supra). Go- 
vindbhai v. Dahyabhai, 38 Bom LR 175 = 
(AIR 1986 Bom 201) Bai Kevli v. Dalsu- 
khram. 46 Bom LR 908 = (ATR 1945 Bom 
78): Bał Savita v. Girfjashankar Mohanlal 
49 Bom LR 847 = (AIR 1948 Bom 261) 
Jagat Singh v. Sangat Singh, ATR 1940 
Fc 70. In re Jones, (1898) 1 Ch 438 and 
v. Merritt (1874) 18 Eq 152. The 

words used by the testator clearly evinced 
an intention to grant an absolute estate to 
the first donee and the mere provision of a 
Bi ove of the property remaining at the 
eath of the first donee was held insuffi- 
cient to cut down the absolute estate of 
the first donee into a limited estate. The 
principle deducible from these cases would 
therefore, seem to be that where absolute 
estate is granted to the first donee in 
terms clear and explicit and where the in- 
tention of the testator to grant absolute 
estate is plain and unequivocal. sift-over 
of what remains at the death of the first 
donee cannot be construed as cutting down 
the absolute estate to a life interest. The 


$ 
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ift over being repugnant to the absolute 
pore granted to the first donee would in 
such a case fail. It is true that the ef- 
fect of taking this view would be, in a 
sense to frustrate the intention of the testa- 
tor butitmust be remembered that this re+ 
sult follows not because of any icono- 
clastic approach of the Courts but be- 
cause the testator cannot, after granting 
absolute estate to the first donee, attempt 
to prescribe a new line of devolution dif- 
ferent from that provided by law. The 
intention of the testator is frustrated in 
these cases because it 1s not legally per- 
missible to give effect to it. To quote 
words of Lord Davey in Lalit Mohun 
Singh Roy v. Chukun Lal Roy, (1897) 24 
Ind App 76 (PO— 


‘Tt is possible that a testator may 
have essees soeeeeeeeeesMisconceived the 
effect of conferring a heritable estate; but 
this would not justify the Court in giving 
an interpretation to the language other 
than the ordinary legal meaning. X 
The absolute estate must in such cases be 
given effect and the gift-over must be 
held to be bad. 

5. Then there is the second cafes 
gory of decisions which comprises cases 
where it is not clear from the language 
used by the testator whether the interest 
granted to the first donee is an_absolute 
interest or a limited interest, There are 
mo specifice words conferring an, absolute 
estate nor are there any specific words, 
restricting the grant to a limited estate. 
The words used by the testator are ambi~ 
guous so that it becomes a matter of cons< 
truction whether the interest intended to 
be given to the first donee is an absolute 
‘interest or a limited interest. The Courts 
‘have in such cases taken the view that the 
addition of a gift-over Indicates that the 
proper construction to be placed on the 
words of the grant Is that the first donee 
should have no more than a limited in- 
terest, The principle which has been fol- 
Towed by the Courts in these cases has 
been that every clause in the will should, 
as far as possible. be given effect and a 
construction must be adopted which does 
not render any clause superfluous or mean- 
fngless, This was the approach adopted 
by the Courts in «In re Sanford, (1901) 
TCh, 939: Munamallaswami v. Narayana- 
swami, AIR 1932 Mad 489 and Ramchan= 
dra v. Hilda Brite. ATR 1964 SC 1323, The 
testator in In re Sanford gave all his pro~ 
perties to his wife “so that she may have 
full possession of it and entire power and 
control over it, to deal with it or act with 
regard to it as she may think proper” and 
In the event of her not surviving him, or 
dying “without having devised or appoint- 
ed” the whole or any part of his said 
property, it should go to his two sons. 
The question arose whether the wife took 
an absolute estate or merely an estate for 
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witha general power of appoint- 
ite "Mr. Justice Joyce held that the 


wife took an estate for life only with a 
general power of appointment and in 
reaching this conclusion, the learned 
Judge pointed out*— 

“Now, pausing here for a moment, 
it is to be observed that there are no words 
of limitation in this sift to the wife. It 
is wholly indefinite. There is no expres- 
sion of any intention that she should take 
absolutely or for her own use and bene~ 
fit: nor, on the other hand, are there any 
words limiting the gift to a life interest 
or otherwise.” l 
The decision in In re Jones (1901) 1 Ch 
939 (supra) was distinguished by 
learned Judge by saying that in that 


se— 

t athe property was given to the 
donee expressly for her absolute use and 
benefit, this gift being followed by an at- 
tempted disposition of what might be leff 
not sold or disposed of.” 

So also, it was emphasized by the Divi- 
sion Bench of the Madras High Court in 
ATR 1932 Mad 489 (supra): 

“The rule in such casés is that if 
the intention of the testator as represent- 
ed by his words, was to confer an abso- 
lute estate, that estate cannot be cut down 
by anything that follows. If however the 
intention is doubtful, the addition ofa 
gift over may be evidence that his inten- 
tion was to confer no more than a limit- 
ed interest, Here the worst that can be 
said is that his intention, as conveyed by 
the language of the sift, was not clear 
and the gift over showed that his inten- 
tion was to confer no more than a limit- 
ed estate.” (underlining is ours). The 
same principle was followed by the 
Supreme Court m AYR 1964 Sc 1323 
(supra). _ There it was pointed out by 
Rajagopala Ayyangar J., speaking on bes 
half of the Supreme Court:— 


“In the present case if as has to be 
admitted the testatrix did intend to confer 
an absolute interest in the male children 
of Severina the question is whether effect 
can or cannot be given to it. If the in- 
terest of Severina were held to be abso- 
Tute no doubt effect were held to be given 
to the said intention. But if there are 
words in the will which on a reasonable 
construction would denote that the in- 
terest of Severina was not intended to be 
absolute but was limited to her life only, 
it would be proper for the Court to adopt 
such a construction, for that would give 
effect to every testamentary disposition 
oard in the will” (underlining is 
It is obvious that if the words used by 
the testator were such as not being rea~ 
sonably capable of being construed as con- 
ferring life interest as contra-distinguish- 
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ed from absolute interest, this principle 
could not have heen applied and the gift 
over to the male children of Severina 
would have been held to be void. 


6. The third category of decisions 
consists of those where interest granted 
to the first donee is plainly and manifest- 
jy a life interest. That was the case in 
In re Thomson’s Estate. Harring v, Bar- 
row, (1880) 13 Ch D 144, confirmed in ap- 
peal and reported in (1880) 14 Ch D 263. 
There the gift was made by the testa- 
tor to his widow “for the term of her na~ 
tural life to be disposed of as she may 
think proper for her own use and benefit 
according tothe nature and quality there- 
of’ and “in the event of her decease 
should there be anything remaining of the 
said property or any part thereof, said 
part of parts thereof” were given to cer 
tain persons, The interest given to the 
widow was clearly and indubitably a life 
interest with a gift over of the residue 
which may remain undisposed at the death 
of the widow and this provision was cons- 
trued by Hall, V. C., and his view was 
confirmed in appeal, as giving to the 
widow a life interest with an absolute 
power of disposition exercisable by her 
during her lifetime, but not by testamen- 
tary instrument, It will thus be seen that 
where interest is granted to the first donee 
in terms which clearly and explicitly 
connote a life interest, the question of 
considering whether it is an absolute in= 
terest or a life interest does not arise. 


7. We must, of course, make if 
clear that these three categories into 
which we have divided the decisions cited 
before usare merely broad categories and 
they must always and invariably yield 
to the dominant intention of the testator 
as gathered from_ the language used by 

. They merely indicate rules of cons- 
truction for ascertaining the intention of 
the testator and these rules of construc- 
tion cannot be elevated to the position of 
Tules of law. Having said so much in re~ 
gard to the rules of construction, we may 
now proceed to examine the relevant 
clauses of the will and consider in which 
ae these three categories the present case 


8. The preamble of the will starts 
with a declaration on the part of Zaver- 
bhai that he is making the will in order 
that there may be “Vyavastha” of his 
properties according to his wish. The 
word “Vyavastha” as used in the pream- 
ble clearly connotes disposition or destina- 
tion of his properties. There are two pri~ 
mary meanings in which the word “Vya- 
vastha” may be used in Gujarati language, 
One is management or administration and 
the other is disposition or destination of 
property. Any arrangement by which 
Sthiti”, that is, destination of property 
may be settled would be “Vyavastha”. 
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The will was obviously being made by 
Zaverbhaj for the purpose of settling the 
disposition or destination of his properties 
after his death. 

9. Zaverbhai then proceeded to 
State in clause (1) of the will that he had 
separated from his brothers and their 
Sons since a long time and he had no con- 
nection whatsoever with them, This 
Statement was obviously made by Zaver- 

with a view to emphasizing the se« 
parate character of his properties and as< 
serting that his agnates had no right, title 
or interest in the same. It will be clear 
from the succeeding clauses of the will 
that Zaverbhai did not want that any 
part of his properties should go to his 
brothers and their children, Clause (2) 
of the will enumerated the near relations 
of Zaverbhai, Zaverbhai pointed out in 
this clause that he had a wife named Bai 
Laxmi and two sons and a daughter of 
his sister, namely, Shantilal, Govind and 
Chhani, The properties belonging to 
Zaverbhai were described in clause eo of 
the will. They included inter alia the 
immovable properties situate in the city of 
Surat, Nothing turns upon these clauses 
of the will so far as the question in con- 
troversy between the parties in concerned. 

0. Then we come to Clause (4) 
which is a material clause required to be 
construed by us, It bequeathes all the 
movable and immovable properties of 
Zaverbhai to Laxmi, The question is what 
fs the nature and quality oo the interest 
fn the properties granted to Laxmi. Now 
before we proceed to consider the lan<. 
guage ened: by Zaverbhai in clause (4) 
we may first clear the ground by refer- 
ring to one contention urged by Mr, Chhat-< 
rapati on behalf of the appellants in res. 
gard to the construction of this clause, 
Mr. Chhatrapati contended that in deter- 
mining the nature and quality of the in- 
terest granted to Laxmi under this clause 
we must not oyerlook that this was a 
will made by a Hindu in 1934 (1954?) and it 
was a common accepted notion amongst 
Hindus atthe time thatthe widow should 
not have an absolute estate which she can 
alienate to an outsider: Clause (4) must 
be construed in the light of this ordinary 
notion prevalent amongst Hindus. Now it 
is true that the Judicial Committee of the 
Privy Council has said in Mahomed Shum- 
e v, Shewukram, (1874) 2 Ind App 7 
“In construing the will of a Hindu it 
is not improper to take into consideration 
what are known to be the ordinary notions 
and wishes of Hindus with respect to the 
devolution of property. I+ may be assum- 
ed that a Hindu ... knows that, as a gene- 
tal rule at all events, women do not take 
absolute estate of inheritance which they 
are enabled to alienate.” 
But that statement is no authority for the 
proposition that if the terms of the will 
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ive the women an absolute estate of În- 
F vitanee: those terms should be ignored. 
It was at one time held by some of . the 
Courts in India that, under the Hindu 
Law, in the case of immovable property 
given or devised by a husband to his wife, 
the wife had no power to alienate unless 
the power of alienation was conferred 
upon her in express terms. But this view 
was overruled by the Judicial Committee 
of the Privy Council and it was held that 
“ig words were used conferring absolute 
ownership upon the wife, the wife enjoyed 
the rights of ownership without their be- 
fing conferred by express and additional 
terms. unless the circumstances or the con+ 
text were sufficient to show that such aba 
solute ownership was not intended”. See 
Mt. Suraimani v. Rabi Nath, (1908) 35 Ind 
App 17 (PC) and Bhaidas Shivdas v. Bat 
Gulab, 49 Ind App 1 = (ATR 1922 PC 193). 
If therefore, the words of the grant convey 
an absolute estate to the wife, it would 
not be right, to cut down the absolute 
nature of the estate merely on the ground 
that grant is made to a Hindu wife. We 
must, therefore, construe the words used 
by Zaverbhai in Clause. (4) and ascertain 
what is the nature of the interest convey+ 
ed to Laxmi by those words, regardless of 
the fact a E T a Hindu mak- 
11. Now when we turn-fo the 
‘words used in Clause (4). it is abundantly 
clear that what is intended to be granted 
to Laxmi is an absolute interest in the 
properties left by Zaverbhai. Clause (4) 
Starts by saying that Laxmi is constituted 
"Kul Ane Akli” full and sole “Waras” 
of the properties of Zaverbhai, The word 
“Waras” has been the subject matter of 
Hudicial interpretation in several decisions 
of the Bombay High Court. It has been 
held by the Bombay High Court in Chuni- 
lal v. Bai Muli, (1900) 2 Bom LR 46 and 
38 Bom LR 175 = (AIR 1936 Bom 201) 
(supra), that “Waras” or “heir” has the 
the same connotation as “Malik” and, 
“Malik”, according to the Judicial Com- 
mittee of the Privy Council in (1879) 24 
Ind App 76 (PC) (supra) and (1908) 35 Ind 
App 17 = 10 Bom LR 59 (PC), is a word 
ordinarily sufficient to connote an estate 
both heritable and alienable even in the 
case of a Hindu widow. The use of 
“Waras” or “heir” would, therefore. con~ 
vey an absolute estate, heritable and alien~ 
able. The same view has also been taken 
by the High Court of Bombay in 49 Bom 
LR 847 = (AIR 1948 Bom 261) (supra). 
We find that in 57 Ind App 282 = (AIR 
1930 PC 239) (supra) also, the word 
“Waras” was regarded as sufficient to 
confer full rights of ownership on the 
donee, The word “Waras” used in Clause 
(4) would, therefore. be sufficient by it- 
self to constitute Laxmi absolute owner of 
the properties left by Zaverbhaj unless 
of course, there is anything in the context 
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which militates against such construction. 
But Zaverbhai has gone further and made 
his intention amply clear by adding two 
adjectives to the word “Waras namely 
“Kul” that is ‘full and again “Akli? that 
is ‘only’. The word “Kul” that is, “full” de- 
notes the nature of the estate and the 
word “Akli” that is, ‘only’ provides for 
exclusion of other persons so far as the 
interest in the properties is concerned. 
Laxmi is constituted full heir, that is, heir 
to the whole of the properties and the 
only heir, indicating clearly that she only 
and none else should have any interest in 
the properties of the deceased. These 
words emphasize the absolute nature of 
the estate granted to Laxmi. The use of 
the word “Akli” that is “only” shows be- 
yond doubt that the dominant intention of 
Zaverbhaj was to benefit Laxmi alone and 
no one else. Then again, as if what he 
had said was not adequate, Zaverbhai pro- 
ceeded to add that after his death, Laxmi 
shall take possession of his entire movable 
and immovable properties in the right of 
an owner. The Gujarati expression used 
in this connection is “Malki Hak.” Now 
the word “Malik” has also received judicial 


. interpretation by the highest Court in the 


land and it means absolute owner of heri- 
table and alienable estate. There are seve- 
ral decisions construing the word “Malik” 
as used in wills but it is not necessary to 
refer to all of them, It would be sufficient 
if we refer to one decision of the Privy 
Council and two decisions of the Supreme 
Court on the point. The decision of the 
Privy Council is to be found in 49 Ind App 
% = (AIR 1922 PC 193) (supra) where 
Lord Buckmaster pointed out “that the 
word that was used in clause 3 as the ori- 
ginal word of gift was the word ‘Malik’, 
which could be appropriately used to con- 
stitute the wife absolute owner”. The 
Supreme Court had also occasion to con- 
sider the proper meaning of the word 
“Malik” in Ram Gopal v. Nand Lal, AIR 
9951 SC 139 and they pointed out in that 
case that the word “Malik” is of very 
common use in many parts of India and it 
cannot certainly be regarded as a techni- 
cai term of conveyancing and the term 
“Malik” when used in a will or other do- 
cument “as descriptive of the position 
which a devisee or donee is intended to 
hold, has been held apt to describe an 
owner possessed of full proprietary rights, 
including full right of alienation, unless 
there is something in the context or in the 
surrounding circumstances to indicate that 
such full proprietary rights were not in- 
tended to be conferred.” So also in Baj- 
rang Bahadur v, Bakhtraj Kuer, AIR 1953 
SC 7, the Supreme Court pointed out that 
the words “Malik Kamil” (absolute owner) 
are descriptive of a heritable and alienable 
estate in the donee, and they connote full 
Proprietary rights unless there is some- 

£g in the context or in the surrounding 
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circumstances which indicate that absolute 
rights were not intended to be conferred. 
The Supreme Court also observed in a 
later decision in Pearey Lal v. Rameshwar 
Das, AIR 1963 SC 1703 that the word 
“Malik” has been consistently understood 
by Courts as conveying the idea of abso- 
lute ownership. Itis, therefore, clear from 
the use of the expression “Maliki Hake” 
that is, “in the right of an owner” that 
full rights of ownership were intended to 
be conferred on i 


12. But the matter does not rest 
here. Clause (4) further proceeds to state 
that Laxmi shali be entitled to make 
*"Vyavastha” of the properties in the right 
of an absolute owner according as she 
wishes. Now the word “Vyavastha” as 
used in this clause was again a subject- 
matter of controversy between the parties. 
Mr, Chhatrapati on behalf of the appel- 
lants contended that here in the context in 
which it occurs, it can mean only manage- 
ment or administration and it does not 
eonnote disposition or destination of pro- 
perty. We cannot agree with this conten- 
tion. It is now a well-settled rule of in- 
terpretation embodied in Section 86 of the 
Indian Succession Act, 1925, that where 
the same words occur in different parts of 
the same will, they shall be taken to have 
been used everywhere in the same sense, 
unless a contrary intention appears, This 
is also a rule of interpretation recognised 
by the Supreme Court in AIR 1963 SC 
1703 (supra). Moreover while interpret- 
ing a will it is always permissible to the 
Court to see whatis the vocabulary adopt- 
ed by the testator and how he expresses 
himself with regard to other matters, Let 
us, therefore. see what is the sense in 
which the word “Vyavastha” has been used 
in the other clauses of the will. We have 
already referred to the preamble of the 
will and pointed out that the word “Vya~ 
vastha” has been used there in the sense 
of disposition or destination of property. 
So also when we turn to Clause (6) of 
the will, we find that the same word 
“Vyavastha” has been used in relation to 
Shantilal. I¢ has been said there that if 
certain contingencies are fulfilled, Shan- 
tilal will become the Malik of the remain- 
ing movable and immovable properties of 
Zaverbhai on the death of Laxmi, but he 
will not be entitled to make “Vyavastha” 
of the same. It is clear, and, indeed it must 
be said in fairness to Mr. Chhatrapati that 
he rightiy did not dispute it. that the word 
“Vyavastha” in this clause means destina- 
tion or disposition of property and not 
management or administration. The object 
of Zaverbhaj in making this provision was 
that though Shantilal may, in the contin- 
gencies specified in clause (6), become 
“Malik” of the properties of Zaverbhai 
which might remain undisposed of at the 
death of Laxmi, he should not be entitled 
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to make any disposition of those proper= 
lies. Now if the word “Vyavastha” has 
been used in the sense of destination or 
disposition of property in the preamble as 
also in clause (6). it must be presumed to 
have been used in the same sense in Clause 
(4) of the will. Moreover, the words 
“Malki Hake” that is “in the right of an 
absolute owner” also support the view that 
what was intended to be conveyed by the 
word “Vyavastha” was disposition or des- 
tination of property. Zaverbhai provided 
that Laxmi shall be entitled to dispose of 
the properties received by her in the right 
Of an absoiute owner according to her un-. 
fettered discretion. The power of disposal 
Was conferred on her in terms of widest 
amplitude. She could do what she wished 
with the properties obtained by her from 
her husband. and then Zaverbhai proceed- 
to add a crowning provision namely, 
that if she disposes of any of the proper= 
ties, no one shali be entitled to object to 
it. He was so keen and anxious to empha-~ 
size the absolute nature of the estate 
granted to Laxmi that he provided, of 
course ex abundanti cautela, that her right 
shall be absolute and no one shall be en- 
titled to raise any objection against dis+ 
posal of property by her. It is clear be~ 
yond doubt, on a reading of clause (4), that 
an absolute estate of inheritance was in- 
tended to be granted to Laxmi, That is 
the plain and undoubted effect of the 
words used by Zaverbhaij, Clause (5) also 
emphasizes the absolute character of the 
estate by repeating the word “Malik” in 
relation to the recovery of outstandings of- 
Zaverbhai, : 
13. Then comes Clause (6) and the 
question is whether there is anything in 
clause. (6) which compels us to cut down 
the absolute character of the estate grant- 
ed to Laxmi under clause (4) to a limited 
estate, We do not find there are any clear 
and cogent words which require us to do 
so. On the contrary clause (6) emphasizes 
thefact thatthe dominant intention of 
Zaverbhai is to benefit Laxmi. Zaverbhai is 
anxious that Laxmi should be properly 
looked after during her lifetime | and, 
therefore. he lays down certain conditions 
to be fulfilled by Shantilal before he can 
be given the residue of the properties re- 
maining at the death of Laxmi. | The con- 
ditions laid down by_Zaverbhai are that 
Shantilal should reside with Laxmi, im- 
prove his conduct. look after Laxmi and 
give her full satisfaction. It is only if these 
conditions are fulfilled right upto the 
death of Laxmi that the properties Tre- 
maining at the death of Laxmi should go 
to Shantilal. The words "baki raheli” that is 
remaining postulate that Laxmi may during 
her lifetime dispose of the properties re- 
ceived by her from Zaverbhai wholly or 
in part. It may be that no property may 
be left undisposed of by Laxmi at the time 
of her death in which event nothing would 


1973 


o to Shantilal! even if he has behaved 
o sel. If some property remains, it 
would go to Shantilal but that would be 
only as a life-tenant so far as immovable 
property is concerned, Shantilal would 
not be entitled to dispose of the immovable 

operty and on his death, his sons would 
e entitled to receive the immovable pro- 
-perty as also what is left of the movable 
properties as owners in equal shares, Tt is 
again important to note that Zaver- 
bhai makes it clear in Clause, (6) that 
during the lifetime of Laxmi, Shan- 
tila] shal have no right, title or Interest 
in the properties. This also shows the 
anxiety and solicitude of Zaverbhai for 

Laxmi and makes it clear that the domin- 
ant object of his bounty was Laxmi and 
not Shantilal or his sons, Shantilal and 
his sons come into the picture only in so 
far as some property may remain undis- 
-posed of by Laxmi and in relation to such 
property, Zaverbhaj attempts to provide 
that it shall not go as on intestacy of 
Laxmi but it shall go to Shantilal and his 
«sons, It seems that Zaverbhai was anxious 
‘that no part of his properties should go to 
his agnates and he, therefore, provided 
that the remainder of his properties re- 
maining . undisposed of at the death of 
Laxmi should go to Shantilal and his sons. 
This attempt to alter the line of devolution 
:on the death of Laxmi cannot succeed since. 
Ahe law does not permit it. The sift-over 
‘Of the residue of the properties which may 
‘remain wundisposed of at: the death of 
Laxmi cannot be construed as cutting 
{down the absolute estate granted to Laxmi 
ito a limited estate. — ` 
“1.14. ~ It is true that the effect of:ac« 


cepting this construction îs that the gift-. 


.over of the residue of the properties in 
favour of Shantilal] and his sons under 
clause (6) would be void as being repugn-~ 
‘ant.to the absolute estate granted to Laxmi 
under Clause (4) and to that extent, the 
intention of Zaverbhai would be frustrat- 
ed, but that cannot be helped because the 
intention of a testator cannot be allowed 
to prevail where it is contrary to law. It 
is also true that on this construction 
tilal and his sons would not get any- 
thing under the will while Govind would 
be entiled to receive Rs. 100 to Rs, 150 in 
ae of need but bday is a conus 
of Jaw and cannot j y Us in placing on 
‘the language of the willa construction 
‘which if cannot bear, Then again clause 
{N provides that after the death of Laxmi, 
Shantilal must bear the expenses of 
Chhani’s visits but that provision can apply 
only where Shantilal is in possession of 
any property of Zaverbhaf under the will. 
There is, therefore, nothing in any of the 
clauses of the will which requires us to 
cut down the absolute estate granted to 
Laxmi to a limited estate, 

. 15. We are, therefore, of the view 
that the present case falls within the first 
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category of decisions to which we have rea 
ferred. There isin fact one decision 
amongst those referred to by us as falling 
within the first category, which comes 
very near the present case. That is the 
decision of the Privy Council in AIR 1940 
PC 70 (supra). The question which arose 
in that case related to the construction of 
a will made by one Ishar Singh. The will 
provided that after the death of the testa- 
tor his widow would be exclusive owner 
of certain properties with all kinds of 
power to deal with those properties and 
after her death, whatever property re- 
mained would be owned by the sons of 


“Sunder Singh, the testator’s nephew. 


Both the widow and the sons of 
Sunder Singh were prohibited from selling 
any immovable property. On the death of 
the widow, competing claims were put 
forward by the heirs of the widow and 
the sons of Sunder Singh, The question 
arose as to what was the nature of the in- 
terest granted to the widow under the will 
of Isher Singh. The Judicial Committee 
of the Privy Council held that the true 
effect of the will was to make the widow 
an absolute owner of the property. Sir 
George Rankin delivering the opinion of 
the Privy Council said: 

___“On the question as to the true con- 
struction of the will of Isher Singh the 
trial Court and the High Court were agre- 
ed in holding that its effect was to make 


-Bishan Devi absolute owner of the Lyall- 


pur property. Their Lordships are of the 
same opinion, The prohibition against 
selling the immovablesis not addressed to 
widow only but is ed to the 
sons of Sunder Singh under cl. 7, and is 
not in their Lordships’ view to be regard- 


‘ed as showing an intention to give to the 


widow an interest for life or the estate of 
a Hindu woman, but as a condition which 
the testator was proposing to attach to an 
absolute interest, Clause 4 is in clear and 
emphatic language, consistent only with 
the sift of an absolute interest, and the 
phrase ‘whatever property remains’ in the 
Girst part of clause 7 of the will is in keep- 
ing with this intention, The prohibition 
agains; selling must be disregarded as re- 
pugnan to the absolute gift to Bishan 


Devi” 


Tt was held that absolute estate was grant- 
ed to the widow because she was made the 
exclusive owner of the properties and the 


words “whatever property remains” were 
construed as consistent only with the gift 
of an absolute interest, The same position 
Obtains in the case before us and for the 
Same reasons we would hold 
terest granted to Laxmi under Clause (4) 
was an absolute interest and the words 
"baki raheli” that is “remaining property” 
fn clause (6) were consistent only with the 
gift of an absolute interest and the gift- 


over of the property remaining at the death 
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of Laxmi In favour of Shantila} and his 
sons under Clause (6) was, therefore, void 
as being repugnant to the absolute interest 
granted to Laxmi. 

16. We are, therefore, of the view 
that the construction of the will adopted 
by Mr. Justice J. M. Sheth was the right 
construction and the point of difference 
referred to us will be answered by saying 
that the interest granted to Laxmi under 
the will was an absolute interest with full 
power of disposition and the gift-over o: 
the residue of the properties, if any. in 
favour of Shantilal and his sons was void 
as being repugnant to the absolute estate 
granted to Laxmi and no effect could, 
therefore, be given to the directions as re- 
gards future devolution of properties on 
the death of Laxmi. , 

Reference answered, 


i 
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New Asarwa Mfg. Co, Ltd.. Appellant 
v. Jetha Parma. Respondent. o 
‘ First Appeal No, 849 of 1965, D/- 3+ 

1972. 

Index Note— (A) Bombay Tenancy 
and Agricultural Lands Act (1948), Section 
88 (as amended by Act 13 of 1956) and 
notification No. G. N. R. D. 5156/101965-F 
Dt. 1-8-1956 issued thereunder — Land 
situated within the limits of Ahmedabad 
City were exempted from the operation of 
the Act, The tenant, therefore, cannot 
claim the status of a protected tenant with 


regard to such land. AIR 1966 SC 538 
Followed. (Para 5) 
Cases Referred Chronological Paras 


(1972) First Appl. No, 525 of 1965 
D/- 22-2-72 (Gui) 
(1969) Application No, 542 of 1964 , 
D/- 28-3-1969 (Gui) l 6 
AIR 1966 Sc 538 = (1966) 1 SCR. . 
618, S. N. Kamble v. Sholapur 
Borough Municipality ‘ 
ATR 1963 SC 354 = (1962) 2 SCR 
59, Sakharam v. Manikchand 

I. M. Nanavaty, for Appellant, M, R. 
Barot., for Respondent. 

JUDGMENT:— This appeal arises out 
of the Judgment and decree of the learned 
Judge City Civil Court, Ahmedabad, dis- 
missing the suit for want of jurisdiction. 

. The present appellant New As- 
arwa Manufacturing Company Limited 
filed a suit against the present respondent 
Jetha Parma for obtaining possession of the 
agricultura] land described in plaint para 
2, bearing survey numbers 391 and 392 
situated in the sim of Asarwa at Ahmed- 
bad. The plaintiff pleaded that the Jand 
was situated within the municipal limits 
and as it was required for N. A. purpose. 
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it was not governed by the provisions of 
the Tenancy Act and therefore prayed for 
a decree for possession. The defendant by 
his written statement took up a plea that 
he was a protected tenant and therefore 
the civil Court had no jurisdiction to 
grant any relief to the plaintiff company. 
From the pleadings the learned Judge 
framed ‘four issues of which issue No, 1 
Was as under:— 

*(1) Is it shown that this court has 
got jurisdiction to try this suit in view of 
fact that the land in question is agricul- 
tural land?” 

This issue was tried as a preliminary issue 
and the learned Judge recorded a finding 
that the land being agricultural land, the 
Court had no jurisdiction to entertain the 
suit and that only the Mamaltdar under 
Section 70 of the Tenancy Act, could have 
jurisdiction to decide such a question, On 
this finding, the learned Judge dismissed 
the suit. Against the said judgment and 
decree, the plaintiff has preferred the pre 


sent appeal to this Court, 


' 3 ML M. Nanavaty, Iearned Ad= 
‘vocate for the appellant urged that the 
learned Judge evidently had relied on the. 
ruling of the Supreme Court in the case’ 
of Sakharam v. Manikchand + Motichand: 
Shah, ATR 1963 SC 354 wherein it was ob! 
served that— ee eee 
*... the proceedings for the ejectmenti 


“upon notice after the expiry. of the term! . 


of the tenancy of the ‘tenant who: 
has acquired the status of a -pro=: 
‘tected tenant under Section 3A by the 
‘Bombay Tenancy Act, 1939 as amend= 
ed in 1946, in respect of Iands falling with- 
in the area mentioned in Section 88 (2) (c); 
of the 1948 Act are governed by the res 
pealed Act of 1939.” oe : 

Mr. Nanavaty urged that this ruling 
was overruled by the Supreme Court 
jn the subsequent case of . MN 
Kamble v. The Sholapur Borough 
Municipality. AIR 1966 SC 538 and 
hence the view taken by the learned 
Judge that the court had no jurisdiction to 
entertain the suit with regard to the agri~ 
cultural land situated within the municipal 
limits of Ahmedabad was clearly wrong. 
Mr. Nanavaty submitted that the lands 
situated within the municipal limits of 
the Ahmedabad city were exempted from 
the operation of the Tenancy Act under 
Section 88 of the Bombay Tenancy Act 
948. He submitted that even when in 
1956 the provision of exempting the lands 
situated within the municipal limits of the 
Ahmedabad City was deleted from Section 
88 -of the Act. another sub-clause was 
added authorising the Government to re- 
serve any area for N. A. or industrial pura 
pose by issuing a notification, He sub- 
mitted that once such a notification spe- 
cifying an area was issued by the Governa 
ment, the provisions of the Tenancy Act 
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would not govern the agricultural Tands 
situated in that area. Mr, Nanavaty sub- 
mitted that the suit land was included 


within the municipal limits of the Ahme-~ 
dabad City since 1939 and as such, the 


land was exempted from the operation of 
the Tenancy Act of 1939 as well as 1948 
and as the notification specifying the 
whole of Ahmedabad City as an area for 
N. A. or industrial purpose by a notifica= 
tion which was simultaneously issued on 
the day the Tenancy Act as amended in 
1956 came into force, it was clear that the 
provisions of the Tenancy Act did not 
apply to the lands in Asarwa area an 
therefore the learned Judge was clearly 
in error in dismissing the plaintiffs suit 
On the ground that the defendant was a 
protected tenant. 


4. Mr. M, R. Barot, Iearned Ad- 
vocate for the respondent on the other 
hand urged that under the Tenancy Act 


as amended in 1956, relevant clause in See.*. 
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(a) to lands held on lease from the 
Crown, a local authority or a co-opera- 
i jety; 
i (b) tee held on lease for the be 
nefit of an industrial or commercial under- 


N IR 

(c) to any area within the limits of 
Greater Bombay and within the limits of 
the Municipal Boroughs of Poona city and 
Suburban, Ahmedabad, Surat and Hubli 
and within a distance of two miles of the 
limits of such boroughs; or 
: (d) to any area which the Provincial 
Government may, from time to time, by 


d - notification in the official gazette, specify 


as being reserved for urban non-agricul- 
tural or industrial development. 

(2) Notwithstanding anything con~ 
fained in sub-section (1), the Provincial 
Government may, by notification in the 
official gazette, direct that any particular 
land or class of lands in any area shall 
not be exempt from all or any of the pro- 
visions of this Act.” 


88 exempting the land situated within the "Thus, by, sub-clause 1 (c) of Section 88, 


municipal 2 a 
deleted ‘and when by inserting another 
-clause, Government was authorised to res= 
erve a particular area for N. A. or indus- 
trial purpose, the Government cannot by. 
issuing a notification declare the whole 
City of Ahmedabad as an area for such a 
purpose. Mr. Barot, therefore. urged that 


the authority delegated to the Government: 
‘was an abuse of power and therefore the- 


notification in question was invalid, 


“o 5 IE may be noted at the outset 
that there is no dispute that the suit land 
is situated in Asarwa area of Ahmedabad 
-City which was situated within the muni 
cipal limit of Ahmedabad city since 1939. 
Tt is also not disputed that the agricultural 
Tands situated within the municipal limits of 
Ahmedabad city were not governed by the 
provisions of the Tenancy Act 1939 or 1948. 
For the first time by an Act amended in 
11956, provision regarding exemption of all 
agricultural lands situated within the 
municipal limits of Ahmedabad City was 
deleted. But another sub-clause was added: 
authorising the Government to issue a 
notification to specify any area for non= 
agricultural or industiral purposes so as 
to exempt it from the operation of the 
Tenancy Act. Mr. Barot has been unable 
to controvert the plea taken by Mr. Nanas 
vaty that such a notification was simul- 
taneously published by the Government 
declaring the limits of the Ahmedabad 
city as an area for non-agricultural or 
industrial purpose, In this background, 
therefore, I will now consider the rele- 
vant sections of the Act as they stood in 
11939. 1948 and 1956. Section 88 which 
orismally stood in Act of. 1948 is as 
under:—~ 


“88, (1) Nothing in the foregoing pro- 
visions of this Act shall apply:— 


area of Ahmedabad city wast the provisions of the T 


enancy Act were 
not made applicable to the lands situated 
«Within the limits of Municipal Borough of 
“Ahmedabad. By Bombay Act 13/56 which 
came into force on ist August 1956, the 
following section was substituted:— 
“88, (1) Save as otherwise provided 
fn sub-section (2), nothing in the foregoing 


. provisions of this Act shall apply— 


(a) to lands belonging to or held on 


= Yease from the Government; 


(b) to any area which the State Gov- 
ternment may from time to time, by noti- 
fication in the official gazette, specify as 
being reserved for non-agricultural or in- 
dustrial development.” 
Thus, sub-clause (d) of Section.88 (1) now 
fhas been reproduced as Section 88 (1) 
(b) as it came into force on 1st August 
1956 and sub-clause (d) of Section 88 (1) 
of 1948 Act which exempted the area 
within the Municipality of Greater Bom- 
bay or Municipal Boroughs of Poona, 
Ahmedabad, Hubli was deleted, Thus, in 
order to claim exemption from the opera= 
tion of the Tenancy Act to any agricul- 
tural land, after this Act came into force 
on Ist August 1956, it has to be shown 
that the area was specified by the Gov- 
ernment by issuing a notification in the 
official gazette as being reserved for non= 


Pee the area comprised in the city of 
Ahmedabad as constituted under the Bom- 
bay Provincial Municipal Corporations 
Act, 1949 as they existed on 1-2-1957 is 
reserved for non-agricultural and indus- 
trial development vide _ Government of 


Gujarat (Rev. and Agril. Department) no- 
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tification No. GHM-247-M/TNC-6760- 
80419-J, dated 17-10-1964” 

This notification superseded the -notifica- 
tion No, TNC-5156/169426-M, dated 1-2- 
957, Under the notification, dated 1-2- 
1957, the Government of Bombay had spe- 
cified the area comprised in Greater Bom- 
bay immediately before the date of the 
commencement of the Greater Bombay, 
Laws and the Bombay High Court (Decla- 
ration of Limits) (Amendment) Act, 1956; 
and (2) the areas within the limits of— 


(a) the Municipal Corporations of the 
Cities of Poona and Ahmedabad, ete. / 
It may be noted that the Act 13 of 1956 
came into force from. Ist August 1956. 
Simultaneously on that very day, that is 
fist August 1956, the Government issued 
a notification No. G. N. R.D. 5156/ 
101965-F, dated 1-8-1956, reserving the 
area within the Municipality of Greater 
Bombay and the Municipalities of Poona 
and Ahmedabad etc, for non-agricultural 
and industrial purpose. As stated above 
this notification was substituted by noti- 
fication dated 1-2-1957 which in turn was 
substituted by the notification dated 17th 
October 1957. This fact is not controvert~ 
ed by Mr, Barot. It is, therefore, clear 
that on the very day the Act 13/56 came 
into force, a notification was issued by, 
the Government specifying the lands 
within the Municipal limits of the Ahme- 
dabad city as an'area for non-agricultural 
or industrial development, and this noti-+ 
fication was substituted by another notifi- 
cation from time to time. But it does not 
transpire that at any time, there was a 
period of interregnum under which 
this provision exempted operation of the 
Bombay Tenancy Act as applied to Guja- 
rat to agricultural lands situated within 
` the municipal limits of the Ahmedabad 
city. The result is that right from 1948 
onwards, the lands situated ‘within the 
limits of Ahmedabad city were exempted 
from the operation of the Tenancy Act. It 
is therefore clear that the tenant cannot 
claim the status of a protected tenant in 
order tourge that the land of which he 
was the protected tenant was governed by. 
the provisions of the Tenancy Act, In 
other words, he cannot urge that the civil 
court had no jursdiction to decide this 
matter and that only the Mamlatdar would 
be competent to pass proper orders for 
possession of agricultural lands as provided 
in Section 70 of the Act, No doubt as stat+ 
` ed earlier, the decision of the Supreme 
Court in Sakharam’s case (supra) supports 
the plea of the defendant wherein it was 
observed that— 


“The provisions of Section 88 are en- 
tirely prospective. They apply to lands 
of the description contained in Cls, (a) to 
(d) ot Sechon 88 ay pon a ae se 

his Act came opera 
is to cay. from December 28, 1948. They 
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are not intended in any sense to be of a 
confiscatory character, They do not show 
an intention to take away what had al- 
ready accrued to tenants acquiring the stas 
tus of protected tenants. On the other 
hand, Section 89 (2) (b) clearly shows an 
intention to conserve such rights as had 
been acquired or had accrued before the 
commencement of the repealing Act. So 
the proceedings for the ejectment upon 
notice after the expiry of the term of the 
tenancy of the tenant who has ace 
quired the status of a protected tens 
ant under Section 3-A by the Bom- 
bay Tenancy Act, 1939 as amended in 
1946, in respect of lands falling within 
the area mentioned in Section 88 (2) (©) 
of the 1948 Act, are governed by the ree 
pealed Act of 1939.’ 

In the instant case, relying on this deci~ 
Sion, the learned Judge was of the view 
that the status of the protected tenant 
which the defendant had acquired unden 
the Act of 1939 as amended by the Act 
of 1948 cannot be taken away, with the 
result that the defendant will be govern 
ed by the provisions of the Tenancy Act 
and the civil court would have no juris- 
diction to entertain the present suit, Hows 
ever, this case was overruled by the 
Supreme Court in the case of, AIR 1966 


‘SC 538 wherein. it was observed that— 


“Tt is true that Section 88 does not in 


‘So many words say that the interest of 
. a protected tenant acquired under the 1939 


Act is being taken away so far as lands 
held on lease from a local authority are 
concerned. But the effect of the express 
provision contained in Section 88 (1) (a) 
clearly is that Section 31, the only provi- 
sion in the Act which recognised the stas 
tus of protected tenant, must be treated 
as non-existent so far as lands held on 
lease from a local authority are concerns 
ed. Therefore Section 88 (1) (a) must be 
held to say that there will be no protec= 


tion under the 1948 Act for protected ten» 


ants under the 1939 Act so far as lands 
held on lease from a local authority are 
concerned, It was not necessary that the 
provision should in so many, 
words say that there will be no protect 
ed tenants after the 1948 Act came into 
force with respect to lands held on lease 
Erom a local authority.” _ 
I£ was further observed that ==- ' 

” “The provision of Section 88 (1) (aj 
of the Bombay Tenancy and cultural 
Lands Act (1948) is an express provision 
which takes away the interest of protected 
tenants under the Bombay Tenancy Act 
(1939), Therefore, the lessee (appellant) 
from the municipality; who claimed to 
have acquired interest of protected tenant 
under the Bombay Tenancy Act (29 of 
1939) cannot claim the benefit of Section 
31 nor can he say that his interest as pro- 
a tenant is saved by Section 89 (2) 
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The Supreme Court while making these 
observations overruled the case reported 
in AIR 1963, Supreme Court 354, referred 
to earlier. 


6. Mr. Barot, however, referred to 
the case decided by this High Court in 
special civil application No. 542 of 1964 
decided on 26-28/3-1969 by J. B. Mehta, J. 
wherein aftrer considering the effect of 
Sections 43-C and 43 D of the Act, he held 
that— 

« | ...all rights acquired by persons as 
fenants under the Principal Act were to 
continue to remain available to them in 
respect of lands within the Municipal 
Boroughs ag if Act 33 of 1952 were never 
enacted.’ one 
Mr. Barot also referred to the decision of 
this court in first appeal No, 525 of 1965 
decided on 22-2-1972 wherein also a simi+ 
lar view was taken. In my opinion, these 
rulings cannot help the defendant-respon~ 
dent. In both those cases, the land did 
mot form part of the municipal limits of 
the Ahmedabad city when the Act 13/56 
came into force, Thus, by Section 32 of 
the said Act, all the tenants of agricultu- 
ral lands on_ 1-4-1957 were held to be 
deemed purchasers and their rights which 
‘they had under the said Act cannot be 
‘taken away by subsequently including the. 
area within the municipal limits. In the 
instant case. Asarwa area was already a. 
‘part of Ahmedebad city since 1939. Itis, 
‘therefore clear that the ratio of the two. 
cases relied on by Mr. Barot cannot govern: 
the facts in the instant case, As held by. 
the Supreme Court in Kamble’s case, the 
defendant would not be entitled to claim 
status of a protected tenant with regard: 
to agricultural land situated within the‘ 
limits of Ahmedabad city as stated in Sec+ 
tion 88 (1) (b) of the Act, The Supreme 
Court has specifically overruled its earlier; 
‘decision in Sakharam’s case, In view’ 
o£ the Supreme Court decision in Kam- 
ble’s case, the view taken by the learned 


Judge, City Civil Court, that the civil: 


Court had no jurisdiction to decide the 
case i clearly wrong and cannot be sus 
eq, o $ a 

š we 


_ %. © Mr, Barot, however, next urg~. 
ed that the provisions of Section 88 (1) 
{b) as contained in the Act of 1948 was 
deleted by the Act 13 of 1956, There- 


ts 
Eug 


fore if the Legislature intended that alf- 
the lands situated within the municipal * 
limits of Ahmedabad city or other cities . 


mentioned therein. were not to be exemp- 
ted from the operation of the Tenancy 
Act and if the Government was authorised 
to specify a particular area for non-agri~ 
cultural or industrial development for be- 
fine exempted from the operation of the 
Act, Government can do it only by ap- 
plying its mind as to whether that parti- 
cular area was really necessary for such 
development, He submitted that the no- 
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tification issued by the Government of 
Bombay and subsequently by the Govern- 
ment of Gujarat declaring the municipal 
limits of the Ahmedabad city as the area 
for non-agricultural or industrial develop- 
ment was clearly contrary to the inten~ 
tion of the legislature, He submitted that 
the Government in issuing the notification 
fn such wide terms ‘abused the authority 
vested in it by the legislature. Mr. Barot, 
therefore, urged that the notification in 
question was illegal, It may be noted 
that this point had not been taken by the 
defendant in the written statement nor in 
the appeal memo, The Government is 
not a party before us, In the absence of 
the Government, the question whether the 
notification in question is valid or invalid 
cannot be decided. Mr. Barot however 
urged that he may be permitted to raise 

is plea and that he should be given an 
opportunity to lead evidence to show that 
the Government had not applied its mind 
while it issued the said notification, Mr. 
Nanavaty thereupon urged that whether 
the notification Is valid or not is to be 
interpreted ex facie fromits contents and 
it would not be permissible to the party 
to lead evidence în that behalf. I need 
not decide this point at this stage for 
the simple reason that it does not speci- 
fically arise before me, It was not plead- 
ed by the party and it would not be pro- 
per on my part to express any opinion 
one way or the other at this stage As 
the suit was dismissed by the learned 
Judge on a preliminary issue, it will have 
to be remanded to be tried de novo accord- 
ing to law. It would then be open to the 
defendant to amend the written statement 
and take a plea about the notification be- 
ing in excess of the authority vested in 
the Government if deemed proper. 


8. In the result, the appeal suc- 
ceeds, The judgment and decree of the 
Tearned trial Judge dismissing the suit are 
hereby set aside and the suit is restored 
On file. It is remanded to the trial Court 
with a direction to proceed further ac- 
cording to law. The learned trial Judge 
is directed to dispose it of within two 
months from the receipt of papers by it. 
In view of the facts of this case there will 
be no order as to costs of this appeal. 


Appeal allowed. 
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dies for enforcing the recovery order by. 
approaching the civil court or by approach- 
ing the Collector, the discretionary power 
could never be attacked as discriminatory 
as violating the guarantee of Art, 14. ATR; 
1956 Sc 44 p, 48. AIR 1971 SC 1511 at 
p, 1515; ATR 1957 SC 688; ATR 1956 SC 
20. Relied on. (Para 2} 

Index Note: (B) 

India, Arts. 
Societies Act, 1961, Section 103 — Exe- 


tion by Collector under Sections 150, 157 


and 158 of Land Revenue Code to ensure. 


social justice by treating decretal dues by: 
the judgment-debtor to Co-operative So- 
ciety as publie dues does not offend Art. 

Brief Note— (B) The co-operative 
movement has become a vital living move- 
ment, and in order to encourage this, if 
such dues are given same priority as other 
public dues in -the interest of social 
justice, there can be no challenge under 

14 on the ground that it violates 
equality guarantee. (Para 2) 


Index Note:— (C) Constitution of 
India, Art, 19 — Violation of natural jus- 
tice under — Gujarat Co-operative Socie- 
ties Act, 1961, S. 10 
award under — If the decretal amount is 


ascertained, arrest without prior notice of- 


demand is not penalty, hence no viola- 
tion of natural justice, (Para 2) 


Index Note:— (D) Constitution of 
India, Art. 254 — Repugnancy under — 
Guiarat Co-operative Societies Act, 1961 
being a complete Code falling in entry 
32 under List IT (and not under List m; 
cannot be challenged. 

Brief Note:— (D) Gujarat Co-operaa 
tive Societies Act is a complete code which 
would fall in entry 32 of List II of Sche- 
dule VII. Therefore, mere independent 
provision by the code for its own forum 
could not be said to be repugnant under 


Art, 254. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1972 SC 383 = (1972) 1 SCR 


Hae Luka Mathai v. Neel Kanta 


(1975) 18 Gui LR 230, Dhrangadhra 
Chemical Workers ‘Ltd. v. Em- i 
ployees State Insurance Corpn. 2 

AIR 1971 SC 1511 = (1971) 2 SCWR 
126. Manoharlal v. State of Maha- 
rashira 2 


Constitution of . 
14 — Gujarat Co-operative. - 
A AIR 
cution of award under Clause (b) — Ac- ` 


3 — Execution of., 


Mangaldas 2 
AIR 1967 SC 1581 = (1967) 3 SCR 399, 
Northern India Caterers Pvt. Ltd. 
v, State of Punjab 2 
(1962) 3 Gui T 666, Mahomad Hus- 
sain v. Stat 
AIR 1958 aa 578 = 1959 SCR 12, Ex- 
press Newspaper Pvt. Ltd, v. Union 


_ of India 
AIR 1957 SC 688 = 1957 SCJ 640, 
Collector of Malabar v, Ibrahim 2 


AIR 1956 SC 20 =(1955) 2 SCR 887. 
po riota Govindji v, B. 


Desa 
AIR 1956 SC 44 = (1955) 2 SCR 
925, PS Dobey v. H. C. 


1939 Bom 183 = 41 Bom LRE 
rie rane Venkalesh v. Secy. 
1875) 1 Ch D 426 = 45 LJ Ch 373, 
Taylor v, Taylor 
(1836) 42 RR 423 = 3 Aand 
433, Painter v. The Liverpool Oil 
Gas Light Co. 2: 


V. P. Shah, for Suresh M, Shah and 

R: A. Misra for Petitioner; G. T Na 
vati, Asstt. Govt. Pleader. Sth J. W. 
Patel of M/s, H. Desai and Co. Addl. 
ERY Pleader (for Nos. 1 and 3) and: 
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ee ts. E 
J. B. MEETA, J— The _ peti- 
fioner who was the manager of the op: 
ponent No. 2 Co-operative Society and: 
also the member of its managing commit-- 
tee was held to be Hable jointly with 
others by the order of the Co-operative 
Tribunal dated September 19, 1965, and 


-was ordered to pay a sum of Rs, 25149- 


“51, which had been defalcated, After the: 
said liability was finally fixed in appeal, 
the said award of the Tribunal was sought 


. to be executed against the petitioner by 


coercive process under the Land Reve~ 
mue Code as provided under Section 103 
(b) of the Gujarat Co-operative Socie- 
flies Act, 1961, hereinafter referred to as 
the Act. As warrant of arrest was issued’ 
against the petitioner. the petitioner has 
challenged the said coercive process by 
attacking the vires of the provisions of 
section 103 of the Act and sections 157 and 
158 of the Code as violating Article 14 
The petitioner has also challenged the 
action of the Collector as he tried to fol- 
low this harsher procedure of coercive rex 
covery without exhausting other processes. 
Section 103 (b) was also attacked on the 
ground that it was also repugnant to the 
‘provisions of the Civil Procedure Code 
for recovery of such award which was 
deemed to be a decree, The petitioner 


has therefore on these grounds challeng~ 


1973 


' pd the arrest warrant as violating his 
fundamental right in this petition, The 
District Registrar in his affidavit has 
Stated that out of five delinquents the 
petitioner had not filed any appeal before 
the Tribunal, Therefore. besides the ori- 
ginal liebility of Rs. 38,753.63 fixed on 
the petitioner under Section 93 along 
with the others additional liability’ of the 
petitioner was fixed in appeal at the sum 
mentioned by him. The certificate under 
Section 103 (b) was issued on December, 
7, 1967 and the Collector had been moved 
fo recover this amount as arrears of land 
revenue, The warrant of arrest was is- 
sued under Section 157 of the Code and 
sent to the P. S. I, for execution at Vera- 
val but as the petitioner was not at Vera- 
val, the warrant could not be executed. 
It was also stated that all remedies were 
exhausted and as no other remedy was 
available the Special Recovery Officer had 
requested the Collector on November 8, 
1968, to take action under Section 157 of 
the Code. The attachment procedure 
could not be followed as no property of 
the petitioner could be traced, The res- 
pondents, therefore, tried to support the 
validity of the aforesaid warrant, and 
have further contended that the afore- 
said sections are intra vires. 

2; Section 103 of the Act is as 
under:— 

“Every order passed by the Registrar 
or a person authorised by him under Sec- 
tion 93 or by the Registrar, his nominee 
or board of nominees under Section 100 
or 101, every order passed in appeal under 
5. 102. every order passed by a Liquida- 
for under Section 110. every order 
passed by the State Government in ap- 
peal against orders passed under Section 
110, and every order passed in revision 
dee Section 155, shall, if not carried. 
out, 


, (a) on a certificate signed by the Re- 
fistrar or a Liquidator be deemed to be 
a decree of a Civil Court, as defined in 
clause (2) of Section 2 of the Code of 
Civil Procedure 1908, and shall be execu- 
ted in the’ same manner as a decree of 
such Court, or 

(b) be executed according to the 
provisions of the Land Revenue Code and 
the rules thereunder for the time being 
in force for the recovery of arrears of 

-Tand revenue: 

Provided that, any application for the 
recovery in such manner of any such 
sum shall be made to the Collector. and 
Shall be accompanied by a certificate 
signed by the Registrar, or by any Assis- 
tant Registrar to whom the said power has 
been delegated by the Registrar. Such 
application shall be made within twelve 
years from the date fixed in the order and 
if no such date is fixed. from the date of 
the order.” 
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A bare perusal of the section shows that 
this is not a question of two competing 
powers, The authority concerned has only 
one power. If the Civil Court is moved 
under Section 103 (a) for the purpose of 
that execution in a Civil Court, the certi- 
ficate signed by the Registrar or liquida- 
tor is deemed by fiction to be'a decree of 
the Court andis executed asa Civil 
Court’s decree, If, however, the applica- 
tion for recovery of any such sum due 
under the order passed by the Registrar 
under Section 93 or in appeal under Sec- 
tion 102 made to the Collector, it has to 
be accompanied by a certificate signed by 
the Registrar or Assistant Registrar to 
whom the power is delegated in that con- 
nection and as it has to be made within 
12 years from the date fixed in the order 
and if no date is fixed from the date of 
the order, Therefore. where the apnii-' 
cation is made to the Civil Court or to 
the Collector the Civil Court or the Col-' 
lector shall be exercising the mode of, 
execution which is provided in Sec- 
tion 103, The Civil Court would be en- 
forcing the recovery by executing this) 
order as a deemed decree of that Court! 
while the Collector would be enforcing 
the recovery as if the sum due was an 
arrear of land revenue which had to be 
recovered under the Code. 

In Dhrangadhra Chemical Works 
Ltd. v. The Employees State Insurance 
Corpn., (1972) 13 Guj LR 230 p 255, 
speaking for the Division Bench con- 
sisting of myself and B. K. Mehta. J., I 
had in terms pointed out that the deci- 
sion in Northern India Caterers Ltd. v. 
State of Punjab, AIR 1967 SC 1581 
p. 1589 could not support the attack to 
the said provisions in the Employees 
State Insurance Act on the ground that 
they violated equality guarantee enshrin- 
ed in Article 14. In fact, in the mino- 
rity decision in that case a host of pre- 
vious decisions of the Supreme Court 
had been given where the Revenuc Re- 
covery Acts and other Acts creat ng 
special Tribunal and procedure for the 
expeditious recovery of revenue and 
State dues were held to be in public in- 
terest and that they did not violate 
Article 14. Even in the Express News- 
paper’s case, AIR 1958 SC 578 p. 632, 
their Lordships had upheld the attack 
on Section 17 on the score of Article 14 
where it provided recovery of dues of 
employees as arrears of land revenue, 
Therefore, it is well settled even by the 
majority decision in the Northern India 
Caterer’s case. that the guarantee is vio~ 
lated only where the authority has un- 
guided power to pick and choose. In 
the later decision in State of Gujarat v. 
Shantilal Mangaldas. AIR 1969 SC 634, 
where there were no two comoveting 
powers in the field and the authority 
had one single power or where his dis« 
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cretion was not an arbitrary uncuided 
discrelion but a canalised discretion. as 
per the norms of the statute. the said 
guarantee of Article 14 was not held ta 
be violated. Their Lordships made per- 
tinent reference to the correct principle 
laid down in (1875) 1 Ch D 426 that 


“when power is given under a sta- 
tute to do a certain thing in a certain 
way the thing must be done in that way 
or not at all”. 

Therefore, in that decision in 
Dhrangadhra Chemical Co.'s case. 
13 Gui LR 230 I had in terms held 
that Chapter V-A of the Employees 
State Insurance Act was a self-contained 
chapter which not only created a liabi- 
lity for special contribution but it ep- 
act-d its own remedy for collection of 
spoil contribution as an arrear of land 
revenue. Such a provision for recovery 
of the dues as provided therein as ar- 
rears of land revenue under the Code 
could never be held to be hit by Arti- 
cle 14. In the present case also the 
ease is of a single power and not of two 
competing powers in the field. Merely 
becouse the party entitled to the benefit 
of this order under the Act has two re- 
mrdies to go to Civil Court or to the 
Collector, that would not make the pro- 
‘vision violate the guarantee of Art. 14. 


In Manoharlal v. State of Maha- 
rashtra, ATR 1971 SC 1511 at p. 1515, 
their Lordships pointed out that even 
where the Customs Officer had a dis- 
cretion either to file a complaint or to 
take appropriate proceedings for ad~ 
judication as a customs offence such a 
discretionary powcr could never be 
struck down as discriminatory power. 
Their Lordships fnllowed the earlier de- 
cision in Mata Jog Dobey v. H, C. Bhari, 
ATR 1956 SC 44 (4%) whcre the Govr-n- 
ment had discretion to give sanction 
e°cinst one public servant and to decl’ne 
sanction against another under S. 197 of 
the Code. Their Loidshinps in terms 
rninte? out that the dierretionary cower 
wes not necessarily discriminatory ond 
that ebuse of discretion was not eacily 
assumed when the power is vested in 


the 
(1972) 


the Government or any such officer. 
Therefore, where the legislature has 
provided two different remedies for 
enforcing the recovery order by ap- 
prosching the Civil Court or by ap- 
proaching the Collector there is no 


question of two competing powers. and 
in any event there being discretion 
either of the Court or of the statutory 
Collector under the Code. the discre- 
tionary power could never be attack- 
ed as discriminatory power that violates 
the guarantee of Article 14, 

Miss Shah in this connection vehe- 
mently argued that. in any event. the 
legislature had created two classes of 
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judgment-deltors for differential treat- 
ment: against some recovery would be 
under the Civil Procedure Code while 
egainst others this harsher recovery 
under the Land Revenue Code could be 
resorted to. The legislature had never 
created any discrimination when it had 
created such discretionary power by 
enacting two separate remedies for the 
benefit of persons in whose favour such 
order of recovery is passed, Miss Shah 
wanted to rely on certain judgments 
where there were two procedures for 
assessment of liability and the guarantee 
Article 14 was held to be violated. In 
the present case we are not at the stage 
of such an assessment of liability. It is 
only after that stage is over and the stage 
is of recovery that this revenue recovery 
is provided in addition to the recovery of 
this amount under the order by treat- 
ing it as a decree of the Court. 


In Collector of Malabar v. Ibrahim, 
AIR 1957 SC 688. Section 48 of the 
Madras Revenue Recovery Act which 
provided for arrears of income-tax be- 
ing recovered by coercive process ine 
cluding arrest and detention of the 
defauller was held to be intra vires and 
not violating Article 19 (1) (f) or Arti# 
cle 21. The arrest was as per the pro=« 
cedure established by law and it was 
not by way of penalty but only a mode 
of execution for recovery of the amount 
due. Therefore. such arrest and impri- 
sonment of the defaulter under Sec- 
tion 4% could not be regarded as arrest 
and d+tention within the meaning of 
Arts. 2114. Therefore, neither the In« 
come-t1x Act mor the Madras Revenue 
Recovery Act were held to violate Arts. 
14 and 19 or 21 of the Constitution. Their 
Lords:ins followed the earlier decision 
in Pucvhottam Govindii v. B. M, Desai, 
AIR 1958 SC 20 where Section 13 of the 
Bomhiy Land Revenue Code 1876. cor- 
respon) as to Section 157 of the Code 
was held not to offend Article 14 
when ihe warrant of arrest was issued 
for recevery of the demand ccrtified by 
the provisions of the Indian Income-tax 
Act. Their Lordships had als pointed 
out that there was nothine in Section 48 
of the Madras Act which required the 
Collector to give an opportunity of be- 
ing heard. The Collector was given 
judicial discretion and that was the pro- 
per and valid constitutional safeguard. 
Therefore in view of the host of high 
authorities Miss Shah could hardly chal- 
lenge Section 103 (b) on the ground that 
it violates the equality guarantee en- 
shrined in Article 14, 


Even the question of vires of the 
scheme of Sections 150, 157 and 158 of 
the Land Revenue Code is now conclud- 
ed by the decision of the Division Bench 
consisting of myself and D. A. Desai J, 
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in Special C. A. No, 266 of 1970 and 
others decided on 9-12-1970. D. A. 


Desai J, speaking for the Division Bench 
in terms followed the ratio of the host 
of authorities which we have mention- 
ed earlier under which the Revenue Re- 
coveries Acts were held to be intra vires, 
when examined on the score of Arti- 
cles 14 and 19 of the Constitution in- 
cluding the decision of the Division 
Bench in Mahomed Hussein v. State, 
(1962) 3 Gui LR 666. It is true that the 
decision in Painter v. The Liverpool Oil 
Gas Light Co. (1836) 42 RR 423 had 
been followed. Chief Justice Lord Den- 
man had observed as under :— 


“It is an essential rule in the ad- 
ministration of justice that no man shall 
be punished without being heard in his 
defence; the party must be summoned 
before a warrant of distress is granted, 
as we decided in Rex v. Benn: and on 
that summons many circumstances may 
appear to show that a warrant of dis- 
tress ought not to be granted.” 

In that decision Section 149 of the Land 
Revenue Code was construed consistent- 
ly with the principles of natural justice 
by holding that before the Collector pro- 
ceeds for certifying the statement of 
account some notice or opportunity of 
hearing must be given to the alleged 
defaulter and after giving him an op- 
portunity of hearing, the Collector could 
proceed to certify the statement of ac- 
counts or to issue the certificate which 
was then to become conclusive piece of 
evidence under that provision. If such 
a notice of hearing was not given. the 
certificate, would not be valid and would 
not provide a conclusive piece of evi- 
dence. The Collector had to recover the 
ascertained amount which was due from 
the defaulter and therefore if those 
amounts were not adjudicated by the 
competent authorities they could not 
be recovered by this summary process 
unless the amount was first determined 
or ascertained. That is why a notice in 
such cases would serve an important 
purpose as the authority might refuse to 
proceed with the summary recovery of 
the amount by way of arrears of land 
revenue if it was shown that it was not 
an ascertained amount or that more seri- 
ous auestion had been raised when the 
amount had been rightly disputed, That 
aspect even could not help Miss Shah in 
the present case because in the present 
case the amount was ascertained amount 
by the competent tribunal created under 
the Act whose decision had become final. 
The .petitioner has never attempted to 
take up a plea that the amount had been 
paid up wholly or in part and, that 
therefore. the duly ascertained amount 
has not continued to remain in default. 
There was no point raised as regards 
the issuance of certificate by the compe< 
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tent authority. and the liability being 
undisputed the only question which is 
raised by Miss Shah is that this coercive 
Process ought not to have been resort- 
ed to. Miss Shah had in this connection 
further argued that the legislature had 
put on par such individual dues with 
public dues by providing this method of 
recovery as arrears of land revenue. The 
o { movement has become a 
vital living movement in our welfare 
State and in order to encourage the co- 
operative movement if such dues are 
given some priority as other public dues 
In the interest of social justice. i+ could, 
hardly be alleged that the legislature 
had made any invidious discrimination. 
Therefore. there is no ground whatever! 
made out which would justify any chal-! 
lenge on the score of Article 14 to the 
relevant provisions. Even the  proce~' 
dural safeguards could hardly be chal-: 
lenged because there is judicial discre-: 
tion conferred on the Collector which! 
is capable of correction under the Codei 
and even the process of judicial review 
would be available. Besides, the rece 
sion is made in Section 157 by the pro-| 
viso that no defaulter shall be drained 
in imprisonment for a longer period! 
than the time limited by law in the case: 
of the execution of a decree of a Civil, 
Court for a debt equal in amount to the! 
arrear of revenue due by such a defaul- 
ter. Under Section 164 it is provided 
that any defaulter detained in custodv 
or imprisonment shall forthwith be <et 
at liberty and the execution of any prou- 
cess shall be stayed on the defaulter's 
giving before the Collector or other per- 
son nominated by him for the purpose 
or if the defaulter is in jail, before the 
officer in charge of sub-jail. security in 
the form of Schedule D. satisfactory to 
the Collector or to such other person or 
officer, Any person against whom Dro- 
ceedings are taken might pay the amount 
claimed under protest to the Officer 
taking such proceedings and upon srh 
payment being made the proceedings 
shall be stayed. Therefore, there are 
adequate safeguards provided, 





Miss Shah however vehemently 
argued that as pointed out by Chief 
Justice Denman. we should read a pro- 
vision of prior notice before the coercive 
process of arrest was issued. Miss Shah 
ignores the fact that these dues have 
been finally ascertained by the compe- 
tent Tribunal under the Act and even 
at the stage of issuance of the certifi~ 


cate we have read the provisions of 
notice and opportunity to be heard. 
Therefore, the stage of assessment of 


liability and of issuance of conclusive 
certificate is already over. The arrest is 
mot by way of any penalty. Therefore. 
the function which the Collector is now 
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exercising of recovery of dues by this 
coercive process is not one of deciding 
liability or of imposing any penalty but 
is merely a function of execution by 
way of speedy recovery of these dues. 
In the context of such function when the 
authority had judicial discretion, the dis~ 
cretion would always be exercised in ac~ 
cordance with the circumstances of each 
case and in such a context principles of 
natural justice by way of a prior notice 
of hearing could hardly be appropriate 
as they might in some cases defeat the 
very purpose. Therefore, the judicial 
discretion along with the various con~ 
trols which we have shown would show 
reasonable procedural machinery and, 
therefore, none of these provisions can 
be challenged either under Article 14 or 
Article 19. 


3. Miss Shah next argued that 
the Collector should have followed the 
least coercive process first on true inter~ 
pretation of the aforesaid scheme, In 
Luka Mathai v. Neelkantha Iyer, AIR 
1972 SC 383. it was contended that when 
loan recovery was made the authority 
should have proceeded against the pro- 
perty on which the charge was created 
and the execution should not have been 
ordered against the other properties of 
the defaulter. At page 386 their Lord- 
ships approved the decision in Lakshman 
Venkatesh v. Secretary of State, AIR 
1939 Bom 183. while dealing with Sec« 
tion 7 of the Land Improvement Loans 
Act. 1883. which was in terms similar to 
Section 7 of Travancore Regulation IX 
of 1094, it was observed that it was, 
therefore, open to the Collector to adopt 
all or any of the four different methods 
which the section provided for the re- 
covery of the taquavi arrears. There~ 
fore. when judicial discretion is provid- 
ed to this high statutory officer like the 
Collector it would depend on the facts 
and circumstances of each case as to 
what coercive process he should adopt. 
Miss Shah has not brought on record the 
application for execution or orders which 
had been issued by the Collector and 
she has contented herself by merely 
chailenging the vires of these provisions. 
Therefore, whether on the particular 
facts of the case the coercive process of 
arrest was justified and the authority 
had properly exercised the discretion 
vested in him could never be questioned 
only by the argument at the time of 
hearing without laying out any founda-< 
tion for this contention. 


4. Finally. Miss Shah raised a 
surprising contention of there being re- 
pugnancy between Section 103 (b) of the 
Act and Section 47 and the execution 
procedure under the Civil Procedure 
Code. Article 254 or the corresponding 
provision of the Government of India 
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Act could only apply where there was 
repugnancy between the Central and 
the State enactments in a matter with 
respect to the concurrent list. The pre~ 
sent Act is a complete Code regarding 
the co-operative societies which would 
fall in Entry 32 of List Il of the VIIth 
Schedule. Therefore. merely because 
the existing Code regarding the co-ope~ 
tative societies enacted by the State 
legislature independently makes provi- 
sion by creating its own forum of arbi- 
tration for resolving a dispute and for 
execution of the awards and such orders, 
it could not be said to be a legislation 
which is in pith and substance with re~ 
gard to the matter in the concurrent 
List Ill. Besides, the provisions for 
execution by way of Land Revenue Code 
are in addition to the execution remedy 
under the Code because the order in 
such cases is by fiction under Sec. 103 
(a) treated as a decree of the Civil Court. 
Therefore, this contention has been 
Taised under a complete misconception. 


5. At the end Miss Shah made an 
attempt to urge the case of mala fides, 
There was merely an allegation that as 
the petitioner was likely to contest the 
election of the Presidentship of the 
Municipality, to break down the morale 
of his supporters and to remove the 
petitioner from the scene of the contest, 
the Director of Co-operative Societies 
Motibhai Joshi had approached the Col« 
lector and had pressed him to resort to 
this coercive action. This allegation of 
mala fide is wholly misconceived, The 
Collector is bound to exercise his judi-« 
cial discretion when he is moved by an. 
application for executing such order 
under Section 103 (b) of the Act for 
coercive recovery under the Code. There 
was no question of any mala fides when 
the petitioner had defalcated large 
amounts for which he was ultimately 
held liable. It hardly lies in his mouth 
to say that in order to drive him out of 
the contest this mala fide action was 
taken. The authority had judicially 
exercised discretion and no ground has 
been made out which would justify any 
challenge to the impugned order. 


6. In the result no ground what« 
ever has been made out by the vpeti- 
tioner which would justify any inter- 
ference with the arrest warrant issued 
by respondent No. 3. This petition, 
therefore. fails and is dismissed. Rule is 
discharged with no order as to costs in 
the circumstances of the case, 
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AIR 1973 GUJARAT 165 (V 60 C 23) 
P. N. BHAGWATI, C, J, AND D. A. 
DESAI, J. A 
Chhagan Karsan. Appellant v. Bhag« 
wanji Punja and another. Respondents. 
Second Appeal No. 381 of 1970, D/~ 
18-3-1972, 
Index Note:— (A) Bombay Civil 
Courts Act, 1869, Section 24, Paragraph 3 
— Jurisdiction of Civil Judge {Junior 


Division) — Expression “subject-matter 
does not _ exceed ......... Ten thousand 
Rupees” includes subject-matter incap- 


_able of monetary evaluation. 

Brief Note:— (A) For determining 
the jurisdiction specified in Para, 3, the 
test is whether suit subject-matter does 
not exceed in amount or value ten thou- 
sand rupees. Where subject-matter is 
incapable of monetary evaluation it can- 
mot be said to exceed ten thousand 
rupees. Hence such suit is within the 
jurisdiction of the Civil Judge (Junior 
Division) AIR 1972 Guj 280, Over- 
ruled, (Paras 3,5, 7) 

Index Note:— (B) Bombay Civil 
Courts Act, 1869, Sec. 24, Paragraph 2 
— Confers no 
Judge (Senior Division) to try cases not 
falling within the purview of Para- 
graph 2 of Section 24, 

Brief Note:— (B) Paragraph 2 con- 
fers only an Ordinary Jurisdiction within 
certain local limits on the Civil Judge 
(Senior Division). Cases not within the 
jurisdiction of Civil Judge (Junior Divi- 
sion) may not be within the local juris~ 
dition of Civil Judge (Senior Division). 
Section 25 and not Section 24. Para. 2 
vests jurisdiction on Civil Judge (Senior 
Division) in respect of cases not falling 
within Section 24, Para. 3 

(Paras 3 & 4) 


Index Note:— (C) Bombay Civil 
Courts Act (1869), Section 25 — Confers 
srecial jurisdiction on Civil Judge 
(Senior Division) in respect of cases not 
within the jurisdiction of Civil Judge 
(Junior Division). (Paras 4, 6) 


Index Note:— (D) Suits Valuation 
Act (7 of 1887), Preamble — Concent 
of incapability of monetary valuation for 
court-fees does not belong to the field 
of valuation for jurisdiction, 


Brief Note:— (D) Even if the sub~ 
ject-matter of a suit or proceeding is 
incapable of monetary valuation for pur- 
poses of court-fee the plaintiff can and 
must put his own valuation of the plaint 
for purposes of jurisdiction and thd 
jurisdiction of the Court would be gov= 
erned by such valuation. subject to cor« 
rection by Court in cases of defective 
valuation due to improper motives. 
(1906) ILR 28 All 545: (1907) ILR 34 
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jurisdiction on Civil, 
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Cal 352; (1909) 11 BLR 1352, Rel. on. 


(Para 6) 

Cases Referred: Chronological Paras 
AIR, 1972 Guj 280 = 13 Guj LR 
23, Khimji Jiva v, Narendra 


Kumar 1,3,7 
(1909) 11 Bom LR 1352 = 4 Ind 
Cas 836, Jasoda v. Chhotu 
(1907) ILR 34 Cal 352 = 11 Cal 
WN 458. Jan Mohomad v. 
Masher Bibee 
(1906) ILR 28 Al 545 = 3 All LJ 
266. Zair Husain Khan v. Khur- 
shed Jan 
(1906) ILR 8 Bom 31, Lakshman 
Bhatkar -v. Babaji Bhatkar 
(1904) ILR 31 Cal 849 = 8 Cal 
WN 705, Aklemannessa Bibi v. 
Mahomed Hatem 6 
Suresh M. Shah and B. D. Shukla, 
for Appellant; J. R. Nanavati. for Res“ 
Pondents. 


BHAGWATI, C. J.:— This Second 
Appeal comes before us on a reference 
made by M. U. Shah. J. The appellan 
is the original plaintiff and the res~ 
pondents are the original defendants. 
The appellant filed Civil Suit No, 168 of 
1968 in the Court of the Civil Judge 
(Senior Division). Jamnagar, claiming 
permanent injunction restraining the 
respondents from obstructing the ap- 
pellant in the exercise of his right of 
way to his fields bearing Survey Nos. 719 
and 732 through the Shedha that is, 
the boundary line of the fields of the 
respondents. Since the fields of the 
respondents over which the right of way 
was claimed by the appellant were 
situate in the Sim of Jamnagar but out- 
side its municipal limits. the suit fell 
within Clause (c) of Section 6 (iv) 
of the Bombay Court-fees Act. 1959 and 
a fixed Court-fee of Rs. 15/- was ac- 
cordingly paid by the appellant on the 
plaint. The Civil Judge (Senior Divi- 
sion), Jamnagar. referred the suit for 
disposal to the Second Joint Civil Judge 
(Junior Division), Jamnagar, and elter 
the suit was transferred to him. written 
statements were filed on behalf of the 
respondents in answer to the suit. 
Though several contentions were taken 
in the written statement. none of them 
challenged the jurisdiction of the Second 
Joint Civil Judge (Junior Division), Jam- 
nagar to try and dispose of the suit. 
The Second Joint Civil Judge (Junior 
Division), Jamnagar, heard the suit on 
merits and taking the view that on the 
evidence the appellant had failed to 
establish the right of way claimed by 
him, dismissed the suit. The appellant 
thereupon preferred Civil Appeal No. 
180 of 1969 in the District Court. Jam- 
nagar, against the decision of the Second 
Joint Civil Judge (Junior Division), 
Jamnagar. In’the appeal also no con- 
tention was raised on behalf of any of 
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the parties that the Second Joint Civil 
Judge (Junior Division) Jamnagar, had 
no jurisdiction to try and dispose of tha 
suit and the decree passed by him was, 
therefore, a nullity and must be set 
aside, The appeal was heard by the Dis- 
trict Judge on merits and after consi- 
dering the evidence on record. the Dis- 
trict Judge came to the conclusion that 
the risht of way claimed by the apvel- 
lant was not established and he accord- 
ingly dismissed the appeal. This led to 
the filing of the present Second Appeal 
in this Court. When the Second Appeal 
came up for hearing before M, U. 
Shah, J. a new contention was sought 
to be advanced on behalf of the appel- 
lant that the subject-matter of the suit! 
was not susceptible of monetary evalua- 
tion and, therefore, it could not be pre- 
dicated that the suit was one wher2in 
the subject-matter did not exceed in 
amount or value Rs. 10.000/- and conse- 
quently the Second Joint Civil Judge 
(Junior Division), Jamnagar. had no 
jurisdiction to try and dispose of the 
suit. The suit could be tried and dis- 
posed of only by the civil Judge (Senior 
Division) Jamnagar. This contention 
was supported by a recent decision given 
by S. H. Sheth, J. sitting as a single 
Judge in Khimii Jiva v. Narendrakumar, 
13 Gui LR 23 = (AIR 1972 Guji 280). 
The respondents gave a two-fold answer 
to this contention. One answer was on 
the merits of the contention. The res- 
pondents urged that the contention of 
the appellant. supported though it was 
by the decision of S. H, Sheth. J.. was 
not well founded and the decision of S, H. 
Sheth J. required reconsideration by a 
Division Bench of this Court. The rese 
pondents also urged in the alternative, 
and that was the second answer given 
by them, that in any event, even if the 
objection to the jurisdiction of the Se- 
cond Joint Civil Judge (Junior Division) 
was well founded the appellant could 
not be permitted to take it for the first 
time at the hearing of the Second Ap- 
peal since it was not taken at any ear- 
lier stage of the proceedings. The ques< 
tions arising on these rival contentions 
were of great importance since they af- 
fected a large number of suits in the 
mofussil and hence M. U. Shah. J. raised 
the following two questions and referred 
them for decision to a Division Bench 
of this Court: 


*(1) Whether the Civil Judge. Junior 
Division. has power to deal with and 
decide the suit wherein the subiect- 
matter is incapable of monetary evalua- 
tion, having regard to the provisions 
contained in Section 24 of the Bombay 
Civil Courts Act, 1869 (Act No. XIV of 
of 1869) ? 

(2) If the objection as to jurisdiction 
of the Civil Judge, Junior Division, 
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under Section 24 of the Bombay Civil 
Court: Act, 1869 is not taken at an ear- 
lier stage in the Court below, then, 
whether a plea of want of jurisdiction 
can be allowed to be raised for the first 
time in appeal ?" 

That is how the present Second Appeal 
has come before us for decision of the 
two questions referred by M. U. Shah. J. 
We shall first examine the rival argu- 
ments bearing on the first question. for 
if the contention of the appellant in re- 
gard to the first question is found to be 
without force and it is held that the 
Second Joint Civil Judge (Junior Divi- 
sion), Jamnagar, had jurisdiction to try 
and dispose of the suit, it would become 
CA EEES, to decide the second ques 
ion, 


2, The determination of the first 
question turns on a proper interpreta- 
tion of a few relevant provisions of the 
Bombay Civil Courts Act. 1869, We 
shall presently refer to these provisions 
but before we do so. we may point out 
that the first question is based on the 
postulate that the suit in regard to which 
the question arises is one in which the 
subject-matter is incapable of monetary 
evaluation. This postulate is, in our 
opinion, incorrect because, as we shall 
point out a little later. so far as valua- 
tion for the purpose of jurisdiction is 
concerned, there is no such thing as 
subject-matter being incapable of mone- 
tary evaluation. That concept is whol- 
ly inappropriate in this context, as in 
every case, whatever be the nature of 
the suit. the subject-matter has to be 
valued in terms of money for the pur- 
pose of jurisdiction. But of that, later. 
Turning our attention first to the provi- 
sions of the Bombay Civil Courts Act. 
1669, we find that there are two Sec- 
tions which primarily call for considera- 
tion but in order to understand their 
true import. it is necessary to refer to 
some other Sections as well. Section 21 
provides that there shall be in each dis- 
trict so many Civil Courts subordinate 
to the District Court as the State Gov- 
ernment, shall from time to time direct, 
The Judges of such subordinate Courts 
are, says Section 22. to be appointed by 
the State Government and they are 
called Civil Judges. Section 22-A em- 
powers the State Government by notifi- 
cation in the Official Gazette to fix, and, 
from time to time. to alter the local 
limits of the ordinary jurisdiction of the 
Civil Judges. Then follows Section 23 
which consists of several paragraphs. 
We are concerned with the fifth para- 
graph. It provides that “For the pur 
pose of assisting the Judge of any sub- 
ordinate Court in the disposal of the 
civil business on his file. the High Court 
may appoint to such Court from the 
members of the Subordinate Civil Judi- 
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cial Service of the State one or more 
Joint Civil Judges, or the District Judge 
may, with the previous sanction of the 
High Court. depute to such Court the 
Judge of another subordinate Court 
within the district” and proceeds to add: 
“A Civil Judge thus appointed or de- 
puted to assist in the Court of another 
Civil Judge shall dispose of such civil 
business within the limits of his pecu- 
niary jurisdiction as may, subject to the 
control of the District Judge. be refer- 
red to him by the Judge of such Court”. 
Section 24 divides Civil Judges into two 
classes: Civil Judge (Senior Divis‘on) 
and Civil Judge (Junior Division). What 
shall be the jurisdiction of Civil Judge 
(Senior Division) and Civil Judge (Junior 
Division) is set out in the second and 
third paragraphs of Section 24 which, 
together with the proviso. enact the 
following provision: 


“The jurisdiction of a Civil Judge 
(Senior Division) extends to all original 
suits and proceedings of a civil nature. 


The jurisdiction of a Civil Judge 
(Junior Division) extends to all original 
suits and proceeding of a civil nature 
wherein the subject-matter does not ex- 
ceed in amount or value ten thousand 
rupees, 

Provided that the State Government 
may increase the limit of ten thousand 
rupees to fifteen thousand rupees in the 
ease of any Civil Judge (Junior Divi- 
vision), of not less than ten vears’ stand- 
ing and specially recommended in this 
behalf by the High Court ............ H 
Section 25 confers special jurisdiction on 
the Civil Judge (Senior Division) in the 
following terms :— 

"95, A Civil Judge (Senior Division) 
in addition to his ordinary jurisdiction, 
skall exercise a special jurisdiciton in 
respect of suits and proceedings of 
a civil nature, as may arise within the 
local jurisdiction of the Courts in the 
district presided over by Civil Judges 
(Junior Division) and wherein the sub- 
ject-matter exceeds the pecuniary juris~ 
diction of the Civil Judge (Junior Divi- 
sion) as defined by Section 24. 

In district to which more than one 
Civil Judge (Senior Division) have been 
appointed, the District Judge, subiect to 
the orders of the High Court. shall as- 
sign to each the local limits within which 
his said special jurisdiction is to be exer- 
cised”, 

Section 32 provides inter alia that no 
subordinate Court other than the Court 
of a Civil Judge (Senior Division) and 
mo Court of Small Causes shall receive 
or register any suit in which the Gov- 
ernment or any officer of the Govern- 
ment in his official capacity is a party 
and in every such case the plaintiff shall 
be referred to the Court of the Civil 
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Judge (Senior Division) and such suit 
shall be instituted only in the Court of 
the Civil Judge (Senior Division) and 
shall be heard by such Civil Judge. sub- 
ject to the provisions of Section 24 of 
the Code of Civil Procedure 1908. The 
forum of appeal is to be found in Sece 
tions 8. 16 17 and 26 but it is not neces~ 
sary to refer to all these Sections since 
the only Sections which are material are 
Sections 8 and 26. Section 8 says that, 
except as provided in Sections 16. 17 
and 26. the District Court shall be the 
Court of Appeal from all decrees and 
orders passed by the subordinate Courts 
from which an appeal lies under any 
law for the time being in force. Sec- 
tion 26 provides that in all suits decid- 
ed by a Civil Judge of which the amount 
or value of the subject-matter exceeds 
ten thousand rupees. the appeal from 
his decision shall be direct to the High 
Court. These are some of the relevant 
provisions of the Bombay Civi] Courts 
Act, 1869, which require io be consider- 
ed for the purpose of determining the 
controversy between the parties. 

3. The argument of the appellant 
based on these provisions was that the 
second paragraph of Section 24 confers 
jurisdiction on a Civil Judge (Senior 
Division} to try and dispose of all origi- 
nal suits and proceedings of a civil 
nature without any limit or restriction 
and, therefore every suit or proceeding 
of a civil nature would be within the 
jurisdiction of a Civil Judge (Senior Di- 
vision) irrespective of whether the value 
of its subject-matter exceeds or does 
not exceed ten thousand rupees. The 
jurisdiction conferred on a Civil Judge 
(Junior Division) under the third oara- 
graph of Section 24. is, however, @ res- 
tricted jurisdiction in that a Civil Judge 
(Junior Division) can try and disno:> of 
only such original suits and procecdings 
of a civil nature wherein the subiect- 
matier does not exceed in amomnt or 
value ten thousand rupees. Where, 
therefore a question arises whether a 
Civil Judge (Junior Division) has juris- 
diction to try and dispose of a suit or 
procecding of a civil nature which has 
come before him, the test which wilt 
have to be applied for the purpose of 
determining the question would be, 
whether the subject-matter of the suit 
or proceeding does not exceed in amount 
or value ten thousand runees. Now if 
the subject-matter of the suit or prow 
ceeding is capable of monetary evolua~ 
tion. there is no difficulty in applving 
this test, If the subject-matter of the 
suit or proceeding does not exceed in 
amount or value ten thousand rupees, 
the Civil Judge (Junior Division) would. 
on the plain terms of the third para- 
graph of Section 24, have jurisdiction to 
try and dispose of the suit or proceed» 
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ing. If on the other hand the subject- 
matter of the suit or proceeding excee 
in amount or value ten thousand rupees, 
the Civil Judge (Junior Division) would 
have no jurisdiction and the suit or pro~ 
ceeding would be triable only by the 
Civil Judge (Senior Division). But the 
difficulty would arise where the subject- 
matter of the suit or proceeding is not 
capable of monetary evaluation. Where 
such is the case, it cannot be predicated 
that the subject-matter of the suit or 
proceeding does not exceed in amount 
or value ten thousand rupees and. in 
that event. the condition defining the 
jurisdiction of the Civil. Judge (Junior 
Division) would not be satisfied and the 
suit or proceeding would be outside the 
jurisdiction of the Civil Judge (Junior 
Division). The appellant contended- on 
the basis of this submission that a suit 
or proceeding in which the subject- 
matter is not susceptible of monetary 
evaluation would not fall within the 
jurisdiction of the Civil Judge (Junior 
Division) under the third paragraph of 
Section 24 and would consequently be 
triable only by the Civil Judge (Senior 
Division) who exercises full and un- 
restricted jurisdiction to try and dispose 
of all suits and proceedings of a civil! 
nature by virtue of the second para- 
graph of Section 24. This contention 
was sought to be supported by reference 
to the decision of S. H. Sheth J. in 13 
Gui LR 23 = (AIR 1972 Guji 280) 
(supra). Now there can be no doubt 
that the decision of S. H. Sheth J. does 
support the contention ‘urged on behalf 
of the appellant but for reasons which 
we shall presently state. we do not think 
the contention is well founded. If we 
may sav so with the greatest respect to 
the learned Judge. the decision of S. H. 
Seen J, does not lay down the correct 
aw. 


4, Tt is apparent on a close 
scrutiny of the contention urged on be- 
half of the appellant that it proceeds 
on the assumption that the jurisdiction 
conferred on a Civil Judge (Senior Divi- 
sion) under the second paragraph of 
Section 24 is all embracing and it ex- 
tends to all suits and proceedings of a 
civil nature, irrespective where they 
arise within the district, so that if a 
suit or proceeding does not fall within 
the jurisdiction of a Civil Judge (Junior 
Division) under the third paragraph of 
Section 24, it must necessarily come 
within the jurisdiction of the Civil 
Judge (Senior Division) under the second 
paragraph of Section 24. This assump- 
tion is, in our opinion. not correct. It 
ignores the scheme of the Bombay Civil 
Courts Act, 1869. as appearing from Sec- 
tion 22-A fifth paragraph of Section 23 
and Sections 24 and 25. It is a matter 
of common knowledge and indeed, hav- 
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ing regard to the notifications constitut« 
ing Courts of Civil Judge (Senior Divi- 
sion) in the State, it could not be con- 
tended otherwise. that a Court of Civil 
Judge (Senior Division) is constituted in 
each district in the State and the local 
limits .of the ordinary jurisdiction of 
the Civil Judge (Senior Division) presid- 
ing over such Court are fixed by the 
State Government under Section 22-A 
so as to coincide with the revenue limits 
of the taluka-in which the district head~ 
quarters are situate. To take an exs 
ample. the Court of the Civil Judge 
(Senior Division) Kutch is set up by the 
State Government under a notification 
No. SRO. 1057/5329 (iii) IIT dated 23rd 
March 1959 and under this Notification, 
the local limits of the ordinary juris- 
diction of the Civil Judge (Senior Divi- 
sion) presiding over this Court are defin= 
ed to be the Taluks of Bhuj and Bann? 
and Khavdg Mahals. The same is the 
position in regard to the Courts of Civil 


Judge (Senior Division) in other Dis~ 
tricts. The Civil Judge (Senior Divi- 
sion) has, therefore, ordinary jurisdic- 


tion within the local limits fixed by the 
State” Government under Section 22-A 
and these limits comprise the taluka in 
which the district headquarters are 
situate with the addition perhaps of one 
or two Mahals but in no case do they 
extend to other talukas in the district. 
The second paragraph of Section 24 
deals with the ordinary jurisdiction of a 
Civil Judge (Senior Division) and pro- 
vides that, in the exercise of his ordi« 
nary jurisdiction. a Civil Judge (Senior 
Division) shall be entitled to try and dis- 
pose of all original suits and proceedings 
of a civil nature arising within the 
local limits of his ordinary jurisdiction 
fixed under Section 22-A. ‘Now so far 
as the other talukas in the district out- 
side the local limits of the ordinary 
jurisdiction of the Civil Judge (Senior 
Division) -are concerned, there are in 
those talukas Courts established by the 
State Government which are presided 
over by Civil Judges (Junior Division) 
and the local limits of the ordinary 
jurisdiction of each Civil Judge (Junior 
Division) are fixed by the State Govern~ 
ment under Section 22-A. These local 
limits ordinarily coincide with the reve< 
mue limits of a taluka but sometimes 
they may comprise even more than one 
taluka. The third paragraph of Sec- 
tion 24 deals with the ordinary juris~ 
diction of a Civil Judge (Junior Divi- 
sion) and provides that a Civil Judge 
(Junior Division) shall be entitled, in the 
exercise of his ordinary jurisdiction, to 
try all original suits and proceedings of 
a civil nature which arise within the 
local limits of his ordinary jurisdiction 
but in which the subject-matter does 
mot exceed in amount or value ten 
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thousand rupees. It would, therefore, 


seem that where a suit or proceeding 
arising within the local limits of the 
ordinary jurisdiction of a Civil Judge 
(Junior Division) does not exceed in 
amount or value ten thousand rupees. 
the Civil Judge (Junior Division) would 
have jurisdiction to try and dispose of 
such suit or proceeding. But what would 
happen if the subject-matter of such suit 
or proceeding exceeds in amount or value 
ten thousand rupees? The Civil Judge 
(Senior Division) would obviously not 
be entitled to try and dispose of such 
suit or proceeding in the exercise of his 
ordinary jurisdiction under the second 
paragraph of Section 24 as it would not 
be a suit or proceeding arising within 
the local limits of his ordinary jurisdic- 
tion. Which Court would then be com- 
petent to try it and dispose it of ? The 
answer is provided by Section 25 which 
confers special jurisdiction on a Civil 
Judge (Senior Division), That Section 
says that a Civil Judge (Senior Division) 
Jshall have special jurisdiction, in addi- 
tion_to his ordinary jurisdiction under 
the second paragraph of Section 24, and 


such special jurisdiction shall extend to 
all such suits and proceedings of a civil 
nature as may arise within the local 
jurisdiction of the Courts in the district 
presided over by Civil Judges (Junior 
Division) and in which the subiect- 
matter exceeds the pecuniary jurisdic- 
tion of the Civil Judge (Junior Divi- 
sion) as defined by the third paragraph 
of Section 24. Where, therefore, there 
is a Court in a taluka town presided 
over by a Civil Judge (Junior Division), 
and that can be only in respect of an 
area outside the local limits of the ordi- 
nary jurisdiction of the Court of Civil 
Judge (Senior Division). and a suit or 
proceeding arises within the local juris- 
diction of such Court and its subject- 
matter exceeds in amount or value ten 
thousand rupees. such suit or proceed+ 
ing would go outside the jurisdiction of 
the Civil Judge (Junior Division) and 
fall within the special jurisdiction of the 
Civil Judge (Senior Division). The com- 
bined effect of Sections 24 and 25, there- 
fore. is that the second paragraph of 
Section 24 confers ordinary jurisdiction 
and Section 25 confers special jurisdic« 
tion on a Civil Judge (Senior Division). 
The ordinary jurisdiction: extends to all 
original suits and proceedings of a civil 
nature arising within the local limits of 
his ordinary jurisdiction fixed by the- 
State Government under Section 22-A. 
It makes no difference for the purvose 
of this ordinary jurisdiction whether 
the subject-matter of the suit or proceed- 
ing exceeds or does mot exceed in 
amount or value ten thousand rupees. 


The special jurisdiction extends to such 








suits and proceedings of a civil nature 
as may arise within the local jurisdic- 
tion of the Courts in the district presid- 
ed over by Civil Judges (Junior Divi- 
sion). that is, outside the local limits of 
the ordinary jurisdiction and in which 
the subject-matter exceeds in amount or 
value ten thousand rupees. that being the 
limit of the pecuniary jurisdiction of the 
Civil Judge (Junior Division), The third 
paragraph of Section 24 provides for 
the ordinary jurisdiction of a Civil 
Judge (Junior Division), whether he is 
presiding over a Civil Court in the dis- 
trict or is a Joint Civil Judge appoint- 
ed or deputed to assist in the Court of 
another Civil Judge. If a Civil Judge 
(Junior Division) is presiding over a 
Court in the district. his ordinary juris- 
diction would be confined to the local 
limits specified by the State Govern- 
ment under Section 22-A. But if he is 
appointed or deputed to assist in the 
Court of another Civil Judge. he would 
have no separate territorial jurisdiction 
specified for him but he would dispose 
of such civil business within the limits 
of his pecuniary jurisdiction as may, 
subject to the control of the District 
Judge, be referred to him by the Judge 
of the Court to which he is appointed 
or deputed to assist. The pecuniary 
jurisdiction of a Civil Judge (Junior 
Division) in either case would be limit- 
ed to suits and proceedings in which the 
subject-matter does not exceed in amount 
or value ten thousand rupees. 


5a Having examined the scheme 
of the relevant provisions of the Bom- 
bay Civil Courts Act, 1869, we may now 
proceed to consider the problem before 
us in the light of this scheme. We will 
first take a case where a suit or pro- 
ceeding arises within the local jurisdic- 
tion of a Civil Judge (Junior Division) 
presiding over a Civil Court in the dis- 
trict. If the subiect-matter of the suit 
or proceeding is capable of monetary 
evaluation, it may either exceed ten, 
thousand rupees or it may not. If it 
does not exceed ten thousand rupees. the 
Civil Judge (Junior Division) would have 
jurisdiction to try and dispose of the 
suit or proceeding under the third para- 
graph of Section 24: if it exceeds ten 
thousand rupees, that is. the pecuniary 
jurisdiction of the Civil Judge (Junior 
Division) as defined by the third para- 
graph of Section 24, the suit or proceed- 
ing would fall within the special juris- 
diction of the Civil Judge (Senior Divi- 
sion) under Section 25. But the ques- 
tion is. what would happen if the sub- 
ject matter of the suit or proceeding is 
not susceptible of monetary evaluation ? 
Now if the argument of the appellant 
were correct that where the subiect 
matter of the suit or proceedings is not 
capable of monetary evaluation, it can- 
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Inot be predicated that the su‘zjeet-mat- 
iter does not exceed in amount +s value 
iten thousand rupees and, thercfare the 
suit or procceding would not Hal with- 
in the jurisdiction of the Civ.) Judge 
(Junior Division); under the third para~ 
erupn of Section 24 the same arsument 
must equally apply to negative the 
special jurisdiction of the Civil Judge 
(Senior Division) in respect of the suit 
or proceeding under Section 25. The 
special jurisdiction of the Civil Judge 
(Senior Division) under Section 25 is at- 
tracted only where the subject-matter 
of the suit or proceeding exceeds the 
pecuniary jurisdiction of the Civil Judge 
(Junior Division) that is. ten thousand 
rupees and if the subject-matter of the 
suit or proceeding is incapable of mone~ 
tary evaluation, how can it be predicat- 
ed. on the argument of the appellant, 
thet the subject-matter exceeds in 
amount or value ten thousand rupees 
land if it cannot be so predicated the 
leondition defining the special jurisdiction 
iof the Civil Judge (Senior Division) 
would not be satisfied and the Civil! 
Judge (Senior Division) would have no 
jurisdiction to try and dispose of the 
suit or proceeding. The curious and ex- 
troordinary result of this line of reas 
soning would be that neither the Civil 
jJucts (Junior Division) would have 
‘iur rdietion to try and dispose of such a 
suit or proceeding under the third para~ 
aranh of Section 24 nor would the Civil 
Judge (Senior Division) have special 
jur'sdiction to try and dispose of such a 
s it or proceeding under Section 25. 
T cre would be no Judge having juris- 
je ¿ction to try and dispose of such a suif 
ior proceeding, That surely could not 
ave been intended by the Legislature. 
T. acernt such a cennstruction would be 
to attribute remissness to the Lesisla~ 
itera, We would be extremely slow to 
crept a construction which has the ef- 
{£ t of producing such a serious lecuna 
and kringing about a situation whero a 
vw ove eategorv of suits would be without 
ja Judee to try and dispose them of what 
icii or meanine then must we sive to the 
tiird varasraph of Section 24 in order 
+- void such a serious and startling re~ 
suit ? 








6, The answer is fairly clear. 
{Tea third paragraph of Section 24 ang 
‘Section 25 postulate that all suits ond 
proceedings of a civil nature are divi- 
sible only into two classes one class of 
thor- where the subiect-matter does not 
exceed in amount or value ten thousard 
Tupees and the other. of those where the 
subject-matter exceeds in amount or 
value ten thousand runees. The former 
class is dealt with in the third paragraph 
of Section 24 while the latter in Sec- 
tion 25. There is no third class of suits 
or proceedings contemplated by the 
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Legislature where the subject-matter may 
be incenable of monetary evaluation so 
that it is not possible to sav whether the 
value of the subject-matter exceeds or 
does not exceed ten thousand rupees, 
The reason is that in every suit or pro 
ceeding of a civil nature the subject 
matter has to be valued in terms o 
money for the purpose of jurisdiction, 
It mav be that under the Bomtay Court 
Fees Act, 1959. where the subject-matter! 

















may have provided a fixed court-fee. but 
co far as valuation for the purpose o 
jurisdiction is concerned there has to 
be a valuation of the subject-matter. 
The Suits Valuation Act, 1887. lays down 
the principles for valuation of the sub- 
‘ect-matter of a suit for the purpose o 
jurisdiction. But there may be suits 
where the subject-matter may not be 
capable of being satisfactorily valued in 
terms of money and no rules having been 
made by the High Court under Sec- 
tion 9 no guidance may be furnished by 
the Suits Valuation Act, 1887. as to ho 

the subiect-matter of such a suit should 
be valued. Can the Court throw up its 
hands in such cases and say that the 
subject-matter shall have no valuation ? 
The answer is clearly no. It is now 
well settled that in such cases the plain- 
tiff may put his own valuation on the 
subject-matter and such valuation would 
be accepted by the Court as prima facie 
true unless the Court is satisfied that it 
is defective on account of some impro« 
per motive, in which case the Court 
would always consider what should be 
Tetarded to be the proner value. This 
was laid down as far back as the begin- 
ning of the present century bv the Al- 
lahatad High Court in Zair Husain Khan 
v. Khurshed Jan. (1906) ILR 28 All 545: 
and by the Calcutta High Coun in Jan 
Mahomed v. Mahar Bibi, (1907) ILR 34: 
Cal 352. The same view was also token 
by a Division Bench of the Bombay High 
Court in the early ease of Jazoda v. 
Chhotu. (1999) 11 Bom LR 1352. There, 
the question which arose for dctermina« 
tion wor similar to the one whicn has 
arisen F< fore us. The question arose out 
of a suit for restitution of conjugal rights 
filed by the plaintiff against the defen 
dant. The plaintiff valued the subject- 
matter of the suit for the purpose of 
jurisdiction at Rs. 65 and on that basis 
instituted the suit in the Court of the 
Second Class Subordinate Judge, The 
suit was decreed by the Second Class 
Subordinate Judge and on appeal, the 
decree was confirmed by the District 
Judge. The defendant carried the matter 
in Second Appeal to the High Court and 
at the hearing of the Second Appeal. a 
contention was raised on her behalf thaf 
the Second Class Svhordinate Judge had 
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no jurisdiction to try and dispose of a 
suit for restitution of conjugal rights, 
since it cannot be predicated of such a 
suit that the value of its subject-matter 
is less than Rs. 5,000/-, The Division 
Bench took the view that where a suit 
is such that its subject-matter cannot be 
evaluated in terms of money. it would 
be open to the plaintiff to put his own! 
valuation on the plaint and such valua~« 
tion would ordinarily govern the ques- 
tion of jurisdiction, unless the Cour# 
comes to the conclusion that it is vitiat- 
ed by some improper motive such as @ 
deliberate design to give the Court a 
furisdiction which it has not. Chanda- 
varkar, J. delivering the judgment of 
the Division Bench observed :— 


“It is contended before us on the 
authority of Aklemannessa Bibi v. 
Mahomed Hatem, (1904) ILR 31 Cal 
849, that the suit for restitution of con- 
jugal rights, out of which this second 
appeal arises, did not lie in the Court of 
the Second Class Subordinate Judge. by 
whom it was tried. because. according 
to the Bombay Civil Courts Act. that 
Court has jurisdiction to try no suit 
other than that the subject-matter of 
which is of the value of less than 
Rs. 5,000, whereas a suit for restitution 
of conjugal rights (it is urged) is not one 
the subject-matter of which can be 
valued, What is meant by this argu- 
ment is, as we understand it, that a 
suit for restitution of conjugal rights is 
mot one the subject-matter of which can 
be precisely and definitely valued. In 
such cases the law leaves it to the plain- 
tiff to put his own valuation on the 
plaint and accepts it for the purposes 
of jurisdiction unless it is vitiated by 
some improper motive such as a deli- 
berate design to give the Court a juris- 
diction which it hes not. As was said 
in the case of Lakshman Bhatkar v. 
Babaji Bhatkar, (1906) ILR 8 Bom 31, 
what prima facie determines the juris- 
diction is the claim or subject-matter 
of the claim as estimated by the plain< 
tiff, and this determination having given 
the jurisdiction. the jurisdiction itself 
continues unless a different principle 
comes into operation to prevent such a 
result or to make the proceedings from 
the first abortive.” 


It is, therefore, clear that where the 
suit is of such a nature that its subject- 
matter does not admit of being satis- 
factorily valued in terms of necessitv 
the plaintiff is at liberty to put his 
own valuation on the plaint and such 
valuation would ordinarily be accepted 
by the Court as the correct valuation 
of the subject-matter for the purposes 
of jurisdiction, unless the Court comes 
to the conclusion that a wrong valua- 
tion has been put by the plaintiff out 
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of improper motive, in which case the 
Court would decide what should be con- 
sidered to be the proper valuation. 
There is also implicit support for this 
view of the law to be found in Section 4 
of the Suits Valuation Act. 1887. Sec 
tion 4 provides that where a suit men- 
tioned in clauses (c), (e). (9). (i) or (i) 
of paragraph (iv) in Section 6 of the 
Bombay Court-fees Act, 1959, relates to 
land or interest in land of which the 
value has been determined by rules 
under Section 3, the amount at which, 
for purposes of jurisdiction, the relief 
sought in the suit is valued shall not 
exceed the value of the land or inte- 
Test as determined by those rules. Now 
Section 6 (iv) (i) of the Bombay Court- 
Fees Act, 1959, refers to suits where 
declaration is sought, with or without 
injunction or other consequential relief, 
and the subject-matter in dispute is not 
susceptible of monetary evaluation, It 
is obvious on a combined reading of 
Section 4 and Section 6 (iv) (G) that 
where a suit mentioned in Section 6 
Gy) (i)—and that would be a suit in 
which the subject-matter in dispute is 
not susceptible of monetary evaluation 
—relates to land or interest in land, 
the plaintiff may value the relief sought 
in the suit for the purpose of jurisdic- 
tion but such valuation shall not ex- 
ceed the value of the land or interest 


as determined by rules made under 
Section 3. These two provisions read 
together clearly. contemplate that even 


in a suit in which the subject-matter 
in dispute is not susceptible of mone- 
tary evaluation. the plaintiff may put 

own valuation on the relief sought 
in the suit for purposes of jurisdiction. 
Section 18 of the Bombay Pleaders Act, 
1920. read with the Rules in Schedule 
III to that Act, also reinforces the same 
view. It is, therefore. not possible to 
contemplate a case where there would’ 
be no valuation of the subject-matter, 
of a suit or proceeding for purpose of 
jurisdiction. There would always be al 
valuation of the subject-matter for the 
purpose of jurisdiction even in cases 
where the subject-matter is of such a 
mature that it is ordinarily not capable 
of being satisfactorily valued in terms of 
money. The concept of subject-matter 
being incapable of monetary evaluation 
is a total stranger when we are consi- 
dering the valuation of the subject-mat- 
ter for -the purpose of jurisdiction. | 
Since there would always be valuation 
of the subject-matter for the purpose 
of jurisdiction, every suit or proceeding, 
would necessarily fall within one or the 
other of the two provisions, namelv.; 
the third paragraph of Section 24 or 
Section 25. No category of suits or 
proceedings would „be left out of the' 
purview of either of these two provi- 
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sions, On this view which we are tak- 
ing, the problem posed by the first 
question which has been referred to us 
,does not arise. Even if the subject- 
matter of a suit or proceeding is not 
jsusceptible of monetary evaluation, it 
can and must be valued by the plain- 
tiff for the purpose of jurisdiction and 
the jurisdiction of the Court would be 
governed by the valuation put by the 
plaintiff, subject of course to correction 
by the Court in case of defective valua- 
tion due to improper motive. If such 
valuation does not exceed ten thousand 
rupees. the suit or proceeding would 
be within the jurisdiction of the Civil 
Judge (Junior Division): if it exceeds 
ten thousand rupees, the suit or pro~ 
ceeding would come within the special 
jurisdiction of the Civil Judge (Senior 
Division), The same position would also 
obtain in case of a suit arising within 
ithe local limits of the ordinary juris< 
diction of the Civil Judge (Senior Di- 
vision), Where there is a Joint Civil 
Judge (Junior Division) attached to a 
Civil Judge (Senior Division), the suit 
or proceeding would be within the ju= 
risdiction of the Civil Judge (Junior 
Division) if the value of its subject= 
matter does not exceed ten thousand 
rupees: otherwise. it would be triable 
only by the Civil Judge (Senior Divi- 
sion) under the second paragraph of 
Section 24. 


7. This appears to us to be the 
correct position in law so far as the 
first question is concerned but there is 
also another way of looking at this 
question. This is, of course, in the 
alternative, only if it is found that the 
Teasoning which has appealed to us in 
the preceding portion of the judgment 
is erroneous. We shall again take for 
this purpose a case which arises out- 
side the local limits of the ordinary 
jurisdiction of the Civil Judge (Senior 
Division). It is clear on a combined 
reading of the third paragraph of Sec- 
tion 24 and Section 25 and particularly 
the words “pecuniary jurisdiction of the 
Civil Judge (Junior Division) as defined 
by Section 24” which occur in Sec. 25, 
that the expression “subject-matter 
does not exceed in amount or value ten 
thousand rupees” in the third paragraph 
of Section 24 is merely intended to lay 
down the limit of the pecuniary juris- 
diction of the Civil Judge (Junior Divi- 





sion) beyond which he cannot try a 
suit or proceeding. This limit of pecu- 
niary jurisdiction may be raised from 


ten thousand rupees to fifteen thousand 
rupees in cases falling within the pro- 
viso. But whether it be ten thousand 
rupees or fifteen thousand rupees. that 
js the limit of the pecuniary jurisdic- 
tion which the Civil Judge (Junior Di- 
vision) cannot be permitted to trans- 
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cend. The real question. therefore, 
which has to be answered for the pur- 
pose of determining which is the Court 
having jurisdiction to try a suit or pro- 
ceeding is whether the subject-matter 
of the suit or proceeding is beyond the 
limit of the pecuniary jurisdiction of 
the Civil Judge (Junior Division). If 
the subject-matter exceeds the limit o 
the pecuniary jurisdiction of the Civil 
Judge (Junior Division), the Civil Judge 
(Junior Division) would have no juris- 
diction to try the sult or 

and it would have to go before 
Civil Judge (Senior Division) in the ex- 
ercise of his special jurisdiction. Now 
where the subject-matter of a suit or 
proceeding is not susceptible of mone~ 
tary evaluation, it may not be possible 
to predicate that the subject-matter ex- 
ceeds the limit of pecuniary jurisdic- 
tion of the Civil Judge (Junior Divi- 
sion) and in that event it would not 
fall within the special jurisdiction of 
the Civil Judge (Senior Division) but 
would come within the ordinary juris- 
Giction of the Civil Judge (Junior Di- 
vision), If it cannot be said of the 
subject-matter. whatever be the reason, 
that it does not exceed the limit of the 
pecuniary jurisdiction of the Civil 
Judge (Junior Division), it must follow 
as a necessary corollary that it is with- 
in the limit of the pecuniary jurisdic- 
tion of the Civil Judge (Junior Divi- 
sion). It will, therefore. be seen that 
though the test set out in the third 
paragraph of Section 24 is formulated 
in negative terms. it is really a posi- 
tive test which has to be applied and 
that test is whether the subject-matter 
is within the pecuniary jurisdiction of 
the Civil Judge (Junior Division) which 
is ten thousand rupees. To determine 
this we must ask the question whether 
the subject-matter exceeds ten thou- 
sand rupees: if it does, the suit or pro- 
ceeding would be triable only by the 
Civil Judge (Senior Division) but if it 
does not. it would be within the pecu- 
niary jurisdiction of the Civil Judge 
(Junior Division) and would be triable 
by him. If this be the correct con~ 
struction of the third paragraph of Sec~ 
tion 24 in its inter-relation with Sec- 
tion 25. it must also hold good when 
we read the third paragraph with the 
second paragraph of Section 24. This 
view which we are taking is also sup- 
ported by the fifth paragraph of Sec- 
tion 23 where it has been provided 
that a Joint Civil Judge (Junior Divi~ 
sion) shall dispose of such civil busi- 
ness within the limits of his pecuniary 
jurisdiction as may be referred to bim. 
The civil business referred to him musf 
be within_the limits of his pecuniary 
jurisdiction: it should not transgress 
those limits. It is, therefore. clear that 
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even if we are wrong in the first part 
of our reasoning. a suit or proceeding 
in which the subject-matter is not 
susceptible of monetary evaluation 
would fall within the ordinary juris- 
diction of the Civil Judge (Junior Di- 
vision) under the third paragraph of 
Section 24 and the Civil Judge (Juinor 
Division) would be competent to try 
and dispose it of. 


The decision of S. H. Sheth, J. in 
13 Guj LR 23 = (AIR 1972 Guj 280) 
(supra) which has been strongly relied 
upon on behalf of the appellant in our 
opinion, suffers from two fallacies. One 
fallacy is that it projects the concept 
of subject-matter being incapable of 
monetary evaluation into the field of 


valuation for the purpose of jurisdic- 
tion. This is, for reasons which we 
have already discussed. not correct. 


The other fallacy is that it ignores the 
scheme of the Bombay Civil Courts 
Act. 1869 and particularly the inter- 
relation between the third paragraph of 
Section 24 and Section 25. We are, 
therefore, of the view. with the great- 
est respect to the learned Judge. that 
this decision does not lay down the 
correct law. 


The first question referred to us 
Is. therefore, answered as set -out in 
this judgment. In view of this answer 
to the first question. it is not necessary 
for us to decide the second question 
which has been referred to us. We ac- 
cordingly send the matter back to the 
learned Single Judge for disposal . ac- 


cording to law. 
Order accordingly. 
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Barot Chhabaji Mchanii and others, 
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for himself and others. Respondents. 

Second Appeal No. 756 of 1968. D/~ 
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Index Note:— (A) Bombay Agricul- 
tural Debtor’s Relief Act (28 of 1967), 
Section 40 — Alienation in contraven- 
tion of section — Who can challenge. 


Brief Note:— (A) All the persons 
having interest in the property affected 
by the sale, are entitled to challenge 
its validity on the ground that. it is hit 
by Section 40 especially when, a sale 
of the property in contravention of the 
_ provisions of Section 40 is void ab initio 
“end it confers no title on the trans- 
feree, (1954) 56 Bom LR 69; (1958) 60 
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Bom LR 1424, Rel. on; AIR 1956 Bom 
687, Explained; (1970) 11 Gui LR 457, 
Distinguished, (Paras 8, 10. 11 and 12} 


Cases Referred: Chronological Parag 
(1970) 11 Guj LR 457 = (1969) 2 
Com LJ 253, East India Co. v, 
O. L. Raj Ratna B 
(1958) 60 Bom LR 1424 = ILR 
(1959) Bom 447. Bapurao Khusal 
v. Baliram Kolbaji 12 
AIR 1956 Bom 687 = 58 Bom LR 
95, Asaram v. Bhanudas 9 10 
(1954) 56 Bom LR 69, Himatsing 
Dhansing v. Sonu Devsing 8. 9. 10, 
11. 12 


S. S. Majumdar, for Appellants: 
N. H. Bhatt, for Respondents Nos. 1 to 

JUDGMENT :— This appeal is di» 
rected against the decree passed bv the 
learned District Judge. Mehsana, in 
Civil Appeal No. 187 of 1966 by which 
he confirmed the decree passed by the 
Civil Judge. Junior Division, Vijapur, 
in Civil Suit No. 34 of 1963. The facts 
of the above suit .were in brief as 
under : 


Barot Kedarfi Sanklaji and his bro~ 
ther Barot Mohanji had mortgaged 
the fields described in the plaint to 
Umed Jividas and his brother Shivram 
by executing a mortgage deed in their 
favour on 3-6-1925. Shivram Jividas 
sold his rights in the mortgaged proper- 
ties to his brother Umed on 17-68-49. 
As the mortgage was with possession 
Umed Jividas was in possession of all 
the fields from 17-6-1949. Defendant 
No. 1 Chhabaji Mohanji who is the son 
of Mohanji Sanklaji filed an application 
for the adjustment of debts and re 
demption of mortgage under the provi=« 
sions of the Bombay Agriculture Deb- 
tors Relief Act (hereinafter referred to 
as the Act), Deceased Umed Jividas 
and his heirs had also filed applications 
under the above Act for the adjustment 
of debt and possession of 4 share in 
the fields. During the pendency of the 
above applications, defendant No. 6 
who is the son of Barot Kedarji Sank- 
laji sold 4 share of the family in the 
mortgaged fields to Umed Jividas on 
31-1-1950. The B. A. D. R. Court held 
that’ nothing was found due on the 
mortgage and that the mortgage could 
be redeemed only as a whole and 
hence it directed that the possession of 
all the fields should be handed over to 
defendants Nos. 1 to 5 who are the 
heirs of original co-mortgagor Barot 
Mohanii. The plaintiffs who are the 
legal representatives of Umed Jividas 
filed the above suit for partition and 
recovery of possession of their } share 
in the suit fields and also for mesne 
profits. The suit was resisted by defen- 
dants Nos. 1. 2 3 and 5. Barot Ish- 
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warji Kedarji who had sold 4 share of 
Kedarii's family in the suit fields to 
Umed Jividas was defendant No. 6 in 
the suit. Defendant No, 4 Manilal. who 
is the grandson of Mohanji Shanklaji, 
and defendant No. 6 did not come for- 
ward to contest the suit which was 
therefore heard ex parte against them, 


2. The learned Civil Judge al 
lowed the plaintiffs’ suit and passed a 
preliminary decree for redemption and 
partition of the suit fields. He directed 
that defendants Nos. 1 to 5 should give 
one half share in the suit fields to the 
plaintiff by effecting partition and in 
ease they failed to do so. liberty was 
given to the plaintiffs to apply for a 
final decree for partition through the 
Collector. Mesne profits from 21st 
June. 1961 onwards were also awarded 
to the plaintiffs. 


3. Being aggrieved by the above 
decree. defendants 1 to 5 preferred an 
appeal to the court of the District 
Judge at Mehsana. The learned Dis- 
trict Judge dismissed the appeal and 
confirmed the decree passed by the trial 
Court. Being aggrieved by the above 
decree, defendants Nos, 1 to 5 have 
come in appeal. 

(Paras. 4 to 7 KX XX X xX 3) 

8. The learned advocate for the 
appellants however vehemently argues 
that. the sale deed Exh. 43 executed by 
defendant No. 6 Ishwarji Kedarji (res~ 
pondent No. 9) on 31-1-1950 is not valid 
in view of the provisions of Section 40 
of the Act. The plaintiffs bæse their 
claim for one half share in the suit 
fields on the above sale deed. Under 
these circumstances, the most important 
question to be decided in this appeal is 
whether by virtue of the above sale 
deed the plaintiffs ever derived any 
title to the suit fields, Section 40 of 
the Act runs as under: 

“Notwithstanding any law or conz 
tract but subject to the provisions of 
Sections 41 and 53. no alienation of any 
property belonging to a debtor who is 
a party to any proceedings under this 
Act or an award registered under this 
Act, made by him before all his debts 
are discharged shall be valid. except 
with the previous sanction of the 
Court.” 

Looking to the language of Section 40 
it becomes evident that. alienation of 
property belonging to a debtor who is 
a party to the proceedings under the 
Act is prohibited. The question whe- 
ther the sale executed in contravention 
of Section 40 of the Act was void has 
been considered by the Division Bench 
of the High Court of Bombay in the 
ease of Himatsing Dhansing v. Sonu, 
(1954) 56 Bom LR 69. on which reliance 
has been placed by the learned advo- 
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cate for the appellants. In the above 
case, the defendants had sold two fields 
by two sale deeds executed on April 6, 
1948, for Rs. 2000/- and Rs. 4000/- res- 
pectively. The plaintiff's case was thaf 


he was put in possession of the pro- 
perties conveyed to him and that he 
was subsequently dispossessed, He 


therefore filed two suits to obtain pos- 
session of the said two fields. It ‘was 
the defence in the above suits that, the 
sale deeds executed in favour of the 
plaintiff were invalid and conveyed no 
title to him in view of the provisions 
of Section 40 of the Act. The above 
sale deeds were executed during the 
pendency of the proceedings under Sec- 
tion 4 of the Act. When the matters 
went in appeal to the High Court. the 
Division Bench took the view that. 
“This section in terms declares that no 
transaction which is made contrary to 
its provisions shall be valid. In the 
context, this expression must mean that 
the offending transactions are invalid 
altogether”: and that if a transfer is 
made contrary to the provisions of Sec- 
tion 40. it is void and conveys no title 
to the transferee. Thus, according to the 
above decision. a transaction in con- 
fravention of Section 40 of the Act was 
void for all purposes irrespective of the 
question as to whether its validity was 
challenged by the vendor himself or his 
creditor or any other person having 
interest in the property. 


9. The learned District Judge 
took the view that the validity of sale 
can be challenged only by the vendor 
and that looking to the facts of the 
ease, the suit was governed by the deci- 
sion in the case of Asaram v. Bhanudas 
(AIR 1956 Bom 687) and not by the 
decision in the case of Himatsing Dhan- 
sing (supra). According to him. Vyas 
J. has taken the view in the case of 
Asaram v. Bhanudas that, the validity 
of sale on the above ground cannot be 
challenged by any person other than 
the vendor himself. In the case of 
Asaram v. Bhanudas. in which the deci- 
sion in the case of Himatsingh (1954) 
56 Bom LR 69 (supra) has been consi~ 
dered, one Dhondiba. the manager of 
an undivided Hindu family. had made 
an application to the court established 
under the Act for the adjustment of. 
his debts. Later on he took an addi- 
tional amount from the creditor and 
passed a sale deed of property in his 
favour, Three minor sons of Dhondiba 
then filed a suit through their guardian ‘ 
Dhondiba for a declaration that the 
sale deed passed by Dhondiba was void 
as it was hit by the provisions of Sec- 
tion 40. Throughout the above litiga- 
tion the application filed by Dhondiba 
was pending. Vyas J. held in the above 
caso that the suit had been filed by the 
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plaintiffs in respect of a matter pend- 
ing before the court established under 
the Act and hence, under Section 51 (1) 
(a) of the Act, the Civil Court had no 
jurisdiction to entertain it. He also 
held: 


“Now, if we come to the conclusion, 
as I think we must upon a reading of 
the application Exh, 48 made by Dhon- 
diba before the court established under 
the B. A. D. R. Act that the said ap- 
plication was made by Dhondiba in his 
individual capacity. then the property 
belonging to the debtor within the 
meaning of Section 40 of the Act would 


be only one-fourth share in the suit 
property and a challenge under the 
provisions of Section 40 of the Act 


could be made only in respect of that 
share (one-fourth) in the suit property 
and that too by Dhondiba himself and 
not by his sons. The sons’ share in the 
suit property would be to the extent of 
three-fourths, but that share would not 
be the property of the debtor Dhondiba. 
Therefore so far as the three-fourths 
share of the sons in the suit property 
is concerned, that at any rate would not 
be hit by the provisions of Section 40. 
B A. D. R. Act. Even if it be held 
that the application Exh. 48 was made 
by Dhondiba on behalf of the undivid- 
ed Hindu family of which he was a 
manacter, even so I must uphold Mr. 
Tarkunde’s contention that. so long as 
Dhondiba is alive. the suit must be filed 
by him and not by his sons. It is 
Dhondiba who received the monies 
under all the three transactions. For 
the first possessory mortgage it was 
Dhondiba who obtained Rs. 400; under 
the second possessory mortgage. it was 
Dhondiba who received a sum of Ru- 
pees 300/-: and under the sale-dced in 
question it was Dhondiba who conveni- 
ently got for himself Rs, 900/-. Hav- 
ing regard to all these circumstances 
even if the application Ex. 48 he deem~ 
ed to have been made by Dhondiba on 
behalf of the undivided Hindu family, 
I fail to see how the present suit filed 
by Dhondiba’s sons and not by Dhon-~ 
diba himself could be maintainable. For 
this reason also I am of the view that 
Mr. Tarkunde’s objection must prevail.” 


10. It will appear from the 
above decision that Dhondiba had filed 
the application for the adiustment of 
his debts in his individual capacity and 
as he had only 1/4th share in the suit 
property, it was held that the  chal~ 
lenge under the provisions of Section 40 
of the Act could be made only in res~ 
pect of that share and that too by 
Dhondiba himself and not by his sons, 


The above view seems to have been 
based on the ground that as long as 
Dhondiba was alive. his sons had no 
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interest in his 1/4th share in the pro- 
perty. As regards the 3/4th share of 
Dhondiba’s sons, it was held that, it 
would not be hit by the provisions of 
Section 40 of the Act because it was 
not the property of the debtor, It has 
also been made clear in the above case 
that, even if it be held that. the appli- 
eation for adjustment of debts was 
made by Dhondiba on behalf of un- 
divided Hindu family of which he was 
a manager, the suit must be filed by 
him and not by his sons as long as he 
was alive. It will appear from what is 
stated above that, no proposition has 
been Jaid down in the above case that, 
no person other than the alienator 
himself can challenge the sale on ihe 
ground that it is hit by Section 40 of 
the Act. even if, such person has an 
interest in the property affected by the 
sale and also a capacity or legal com- 
petency to raise such a plea or take an 
action. I therefore find that the learn- 
ed District Judge has committed an 
error in construing the decision in the 
case of Asaram. AIR 1956 Bom _ 687 
(supra) in the manner in which he has 
done. It may also be pointed out that 
in view of the clear decision of the 
Division Bench in the case of Himat- 
singh, (1954) 56 Bom LR 69 (supra) 
there is no justification for taking any 
other view in the matter. 


11. In the present case. the ap- 
pellants have one-half share in the suit 
properties and it is not disputed that, 
as they have redeemed the entire suit 
properties, they have acquired the same 
rights as the original morteagees had in 
those properties as contemplated by 
Section 92 of the Transfer of Property 
Act. Under these circumziances, thcy 
have genuine interest in the entire muit 
properties and hence, it is open to them 
to challenge the validity of the sale on 
the ground that it is in contravention 
of Section 40 of the Act. Looking to 
the object of Section 40 of the Act it 
appears that, all the persons having 
interest in the property affected by the, 
sale. are entitled to challenze its vali-| 
dity on the ground that, it is hit by 
Section 40 of the Act especially when, 
as held in the case of Himatsing (1954) 
56 Bom LR 69 (supra} a sale of the 
property in contravention of the provi- 
sions of Section 40 of the Act is void 
ab initio and it confers no title on the 
transferee. It is therefore open to the 
appellants to challenge the validity of 
the sale. 


12. The learned advocate for the 
respondents Nos. 1 to 8 however, rely~ 
ing on the decision in the case of East 
India Co. v. O. L. Rai Ratna, (1970) 11 
Gui LR 457, argues that the sale of 
4 share in the suit fields would be void 
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only against the transferor and that as 
respondent No, 9 Ishwarji has support- 
ed the plaintiffs’ claim for partition on 
the basis of the sale deed, the appel- 


lants have no right to challenge the 
walidity of the sale. The decision in 
the above case mainly related to the 


effect of the order passed by a court 
ar tribunal against the person who has 
mot been given an opportunity of being 
heard before passing the order in ques~ 
tion. The principle of audi alteram par-+ 
tem was considered in the above case 
and it was held that “a decision given 
in breach of audi alteram partem rule 
would therefore be void as “against the 
party affected but it would be valid as 
against the rest of the world”. In the 
present case, however. as held in the 
case of Himatsingh (1954) 56 Bom LR 
69 (supra) the sale is void ab initio” in 
view of the fact that. it is in contra- 
vention of the mandatory provisions 
of Section 40 of the Act, The principle 
laid down in the case of East India 
Company which has nothing to do with 
a case like the present one would not 
therefore apply to this case., The view 
that the sale in the instant case is void, 
even against the appellants, is further 
supported by the decision in the case 
of Bapurao Khusal v., Balram, (1958) 


60 Bom LR 1424. 
13. For the reasons stated above, 
T hold that the sale in respect of 


$ share in the suit fields being in con- 
fravention of Section 40 of the Act is 
void and that it does not confer any 
title on the plaintiffs (respondents Nos. 
d to 8) and in that case they are not 
entitled to any of the reliefs claimed in 
the suit which is, therefore liable to 
fail. The appeal is, therefore, allowed 
and the decrees passed by the trial 
Court and the District Court are set 
aside and the suit is dismissed. As the 
plaintiffs have paid proper consideration 
for one half share of Ishwarji in the 
suit fields, it would be just and fair to 
order that the parties should bear their 
own costs throughout, 

Appeal allowed. 
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Madhukantaben, Appellant v. The 
State of Gujarat and another, Respon- 
dents. 

Second Appeal No. 318 of 1963. DJ- 
80-11-1972. from decision of D. J. Dave, 
Asst. J.. Baroda in Civil Appeal No. 257 
of pie 

ex Note— (A) Land Acquisition 
‘Act nee, Section 3 (f) (3) — As am- 


CQ/EQ/C87/73/KSB 


Madhukantaben v. State 


A.L R. 


ended by Gujarat Act (20 of 1965) — 
Public purpose — Amended definition is 
merely explanatory — Acquisition for a 
co-operative „housing society prior to 
amendment is one for public purpose. 
(Para 5) 
Brief Note:— (A) Even in the ab- 
sence of any scheme for requisition for 
co-operative societies in general such 
acquisition would be one for publie pur= 
Pose because a housing scheme for a 
limited number of persons constituting 
a particular Housing Society could be 
considered a public purpose even under 
the unamended definition, AIR 1971 Gui 
158 held impliedly overruled by AIR 
1961 SC 343 and AIR 1970 SC 984 and 
AIR.1963 SC 151 and AIR 1972 SC 2290, 
Rel. on. (Para 5} 
Index Note:— (B) Civil P. C. (1908), 
Section 100 — Findings of fact — Bind- 
ing in second appeal. 


Brief Note:— (B) Findings that 
plaintiff had full knowledge of enquiry 
under Section 5-A. Land Acquisition 
Act and had failed to file any objection 
cannot be challenged in second appeal 
unless it is perverse, (Para 6) 


Index Note:— (C) Land Acquisition 
Act (1894), Sections 4 (1) and 5-A — 
Read with Rule 1 framed under S. 55 
— Personal notice under Rule 1 — 
When to be issued — Notice issued in 
name of deceased owner — Heir not fil- 
ing objections under Section 5-A with 
full knowledge of acquisition proceed- 
ing cannot subsequently challenge ac- 
Quisition preceeding. 


Brief Note-—- (C) Rule 1 framed 
under Section 55 contemplates issue of 
a personal notice to persons in occupa= 
tion about whose interests the Govern- 
ment in the normal circumstances would 


be expected to know so as to enable 
them to file objections under Section 
5-A. (1968) 10 Gui LR 503. Rel. on. 


r 


(Para 6) 

But where the recorded owner of 
land sought to be acquired is dead be- 
fore the date of Section 4 notification 
without any step having been taken by 
his heirs to get the mutation entry 
changed, the heir is not entitled to 
claim a personal notice under Rule 1, 
as the Government is not expected to 
know about the fact of death or the inte- 
rest of the heir in the land. If in such 
circumstances a personal notice issued 
in the name of the deceased is thrown 
in his house and the heir who had full 
knowledge of all.the facts leading to 
the acquisition fails to file any objec- 
tion in the inquiry under Section 5-A, 
he must be deemed to have waived his 
right and cannot subsequently chal- 
lenge the notification under Section 6 
for want of personal notice to him. 
The principle of waiver ought to be 


y 
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applied as a part and parcel of audi 
alteram partem rule, (1969) 11 Guj LR 
457, Rel. on. _ (Para 6) 
Cases Referred: Chronological Paras 
AIR 1972 SC 2290 = (1973) 1 SCJ 

443. Ram Swaroop v. District 


Land Acquisition Officer 
AIR 1972 SC 2477 = (1972) 1 SC 
WR 965, Bhola Shankar v. Dis- 


trict Land Acquisition Officer 6 
AIR 1971 Gui 158 = 12 Gui LR 1, 
Mussamiya v. State 5 


AIR 1970 SC 984 = (1970) 2 SCC 
264. Ratilal v. State of Gujarat 
(1969) 11 Guj LR 457 = 40 Com 
Cas 297, East India Co. v. Offi- 
cial Liquidator Raj Ratna Mills 6 
AIR 1968 SC 1336 = 9 Gui LR 
868. Keshavlal v. Mohanlal- 
(1968) 10 Gui LR 503 = ILR (1969) 
Guji 597, Ashokkumar Gordhan- 
bhai v. State 
(1967) F. A. No, 341 of 1962, D/- 
7-4-1967 (Gui) 2, 6 
AIR 1963 SC 151 = (1963) 2 SCR 
774. Somawanti v. State of Punjab 5 
AIR 1961 SC 343 = (1961) 2 SCR 
459, Jhandulal v, State of Punjab 5 


S. B. Maimundar. for Appellant: 
K. M. Chhaya, Asst, Govt. Pleader., for 
Respondent No. 1. 


J. B. MEHTA, J.:— The plaintiff- 
eppellant’s suit challenging the two ac- 
quisition notifications and for an in- 
junction restraining the defendent Gov- 
ernment from taking possession of the 
lands in question having been dismiss- 
ed by both the Courts the plaintiff 
has filed the present second appeal. 
When it came up before the learned 
Single Judge. as there was some con< 
flict between the decision of the Sup- 
reme Court in Ratilal’s case AIR 1970 
SC 984 and the decision of the Divi- 
sion Bench, the learned Single Judge 
has referred this matter to the Division 


Bench and accordingly it has come up 
before us. 

2. The notification under Sec- 
tion 4 was issued on August 1, 1957, 


acquiring these two lands of the peti< 
tioner along with the other lands _ for 
the public purpose viz. for the Kau< 
mudi Co-operative Housing Society 
Ltd., Dabhoi. Section 6 notification was 
issued on December 14, 1958. The 
plaintiff's father in whose name the 
land stood on the record expired on 
March 15. 1957. It, was therefore, the 
plaintiffs case that the notice issued in 
the name of the deceased father under 
Section 4 (1) and served by the Vartania 
in question by throwing in the plaintiffs 
house could not be said to fulfil the neces- 
sary condition precedent and. therefore, 
the plaintiff’s right of hearing at the 
statutory enauirv under Section 5-A hav= 


aaen m a lan -e an 
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ing been denied in the circumstances of 
the case, the acquisition was illegal and 
ultra vires, It was also contended bv the 
Plaintiff that the acauisition for such 
particular co-operative society could not 
be said to be for a public purpose especi- 
ally as on that date the amendment by 
Gujarat Act No. 30 of 1965 which amend- 
ed the definition of a public purpose i. e. 
in Section 3 (£) (3) was not on the statute 
book. The plaintiff widow of the deceas- 
ed Maganlal] Dwarkadas had, therefore 
challenged the present acquisition.. The 
possession had been handed over as per 
the receipt Ex. 82 dated August 13, 1969, 
The plaintiff had even received compen- 
sation under protest. At the earlier stage 
it was held that the reference at the in- 
stance of the plaintiff could not be enter- 
tained in view of Sec. 25 (2) of the Act. 
In First Appeal No. 341 of 1962 decided 
on 7-4-1967 (Gui), the Division Bench con- 
sisting of M. U. Shah and J. M. Sheth JJ. 
had in terms held that the mandatory 
provision of Section 9 notice had not been 
complied with and therefore. the plain- 
tiffs widow had no reason to appear be~ 
fore the Land Acquisition Officer to pre- 
fer her claim and, therefore she was en- 
titled to maintain the reference. Accord- 
ingly the plaintiffs compensation matter 
is still pending in First Appeal before this 
Court. The plaintiff in this suit has onlv 
challenged the acquisition as she had ac- 
cepted the compensation amount under 
protest. 

3. Mr. Maimundar raised the same 
two grounds in this appeal: — 

(1) That the acquisition for such par- 
ticular Co-operative Housing Societv in 
the absence of any scheme for acauisition 
for co-operative societies in general could 
not be said to be for a public purpose. and 


(2) That Section 4 (1) notice having 
been issued in the name of a dead person 
and having been said to be served on the 
plaintifi-widow by throwing it in the 
house, the mandatory provisions of Sec- 
tion 4 (1) read with Rule 1 and Section 5-A 
had not been complied with. 

4, At the outset we may clarify 
the erroneous impression of the appellate 
Court that in this case. the provisions of 
Section 5-A enquiry had been dispensed 
with by direction under Section 17. It is 
true that such draft notification was pre- 
pared but in the final notification issued 
under Section 4 (1) which is now referred 
to us by Mr. Maimundar dated August 2, 
1957, published in the Bombay Govern- 
ment Gazette, Part I dated August 15. 
1957, we find no such direction dispensing 
with the enauiry under Section 5-A. That 
is why the final notification under Sec- 
tion 6 Ex. 74, in terms mentioned that the 
Government had acquired this proverty 
after considering the report under Sec- 
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tion 5-A. Therefore. we will proceed to 
examine these two points raised by Mr. 
Majmundar in the light of these correct 
facts which are not disputed now even bv 


Mr. Chhaya in view of the aforesaid 


gazette notification under Section 4 (1). 


5. As regards the first question the 
definition of the words ‘public purpose’ be- 
fore this amendment bv the - Guiarat 
Amendment Act 30 of 1965 in Section 3 
(f) (8) merely includes the provision of 
village sites in the District in which the 
appropriate Government shall declare in 
the official Gazette that it is customarv 
for the Government to make such provi- 
sion of the housing schemes as defined in 
the Land Acquisition Bombay Amendment 
Act, 1948. By the aforesaid amendment 
sub-clause (3) was added as under:— _ 


“and (3) a housing scheme which the 
State Government mav from time to time 
undertake for the purpose of increasing 
accommodation for housing persons and 
shall include anv such scheme undertaken 
from time to time with the previous sanc- 
tion of the State Government bv a local 
authoritv or company.” 


The expression “company” as defined in 
the Land Acquisition Act includes a co- 
operative society within the meaning of Co- 
operative Societies Act. Therefore, under 
the amended definition in Section 3 (f) 
(3) acquisition in question would be clear- 
ly one for public purpose. In Ratilal v. 
State of Guiarat, ATR 1970 SC 984. where 
the acquisition was for the co-operative 
housing society. their Lordships in terms 
relied on this definition even though Sec- 
tion 6 notification was issued in that case 
on October 1, 1964 prior to the date of 
this amending Act. Relying on this amend- 
ed definition their Lordships in terms held 
at page 985 that the proposed acauisition 
was clearly for a public purpose. At page 
986 their Lordships further supported 
their conclusion in this regard by relving 
on the earlier decision in Jhandulal v. 
State of Punjab, AIR 1961 SC 343. Fur- 
ther proceeding it was in terms held that 
their Lordships were unable to accede to 
the contention that a housing scheme for 
a limited number of persons could not be 
considered as a public purpose even though 
there were only 20 members in the co- 
operative society in question who were to 
benefit by that housing scheme. Their 
Lordships in terms held that even the need 
of a fraction of public like this can be con- 
sidered as a public purpose and ordina- 
rily the Government was the best autho- 
rity to determine whether the purpose in 
question was the public purpose or not 
and when the action taken by the Govern- 
ment was not shown to be fraudulent one 
the declaration issued under Section 6 was 
the conclusive evidence of the fact that 
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the land in auestion was needed for a 
public purpose as decided in Somvanti v. 
State of Punjab, AIR 1963 SC 151 which 
categorically laid down that conclusive- 
ness in Section 6 (3) must necessarily 
attach not merely to the need but also to 
the question whether the purpose was a 
public purpose. In view of this categori~ 
cal pronouncement of their Lordships Mr. 
Maimundar could hardly raise the first 
contention. Mr. Maimundar vehemently 
argued that their Lordships had failed to 
consider the question that this amendment ' 
in 1965 could never apply to an earlier 
acquisition which was made by the noti~ 
fication under Section 6 issued on October 
1, 1964. In Somvanti’s case, their Lord- 
ships have concluded this question in 
terms holding at pages 160-161 that the 
binding effect of the. decision of 
their Lordships does not depend 
on whether a particular argument was 
considered therein or not provided that 
the point for reference to which an argu= 
ment was subseauently advanced was ac- 
tually decided. The point is specifically 
decided by their Lordships that acauisi- 
tion for a particular co-operative society 
consisting even of 20 members was the 
acquisition for a public purpose. Besides, 
it should be noted that their Lordshins did 
not rest the decision solely on the amend- 
ed definition of Section 3 (3) of the Act. 
Their Lordships considered the position 
as concluded even by the earlier decision 
in Jhandulal’s case, AIR 1961 SC 343 
which was also an acquisition for a co- | 
operative society and which was held to 
be for a public purpose. Their Lordships 

had in terms considered this question 
in the context of the need of 
such fractions of a community con- 
sisting of the members of the 
co-operative society to be the need for a 
public purpose and the acauisition would 
be for the general interest of the com- 
munity as the housing shortage problem 
would be solved to that extent. Mr. 
Majmundar however vehemently relied 
on the decision of the Division Bench con- 
sisting of the learned Chief Justice and 
Vakil J. in Mussamiya v. State, 12 Guj LR I 
= (AIR 1971 Guj 158). The learned Chief 
Justice speaking for the Division Bench in 
terms held atp. 12 thatthe purpose of cona 
struction of houses for members of a co< 
operative society was not per se a publie 
purpose. The said purpose mav be for a 
public purpose in certain circumstances 
i, e. when a co-operative society was 
formed of persons belonging to the sche- 
duled caste or backward class whose wel- 
fare in the context of the prevailing socio- 
economic conditions is a matter of serious 
concern to the entire community. At page 
10 it was held that unless there was a 


scheme of acatisition of land for a cos 
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operative society pursuant to which or in 
implementation of which a particular ac- 
quisition was made for a co-operative 
society, the acquisition for one particular 
co-operative housing society would not be 
for a public purpose because the accent 
in such a case was on need of the parti- 


cular society. and not on the general in- , 


terest of the community. These observa- 
tions of the learned Chief Justice would 
no longer hold good after the decision of 
their Lordships of the Supreme Court 
where it is categorically held that even 
the needs of 20 members ef a particular 
housing society would also be a need of 
.a section of the community and the ac- 
quisition in such a case would subserve 
the general interest of the community 
and would be obviously for a public pur- 
pose. Their Lordships of the Supreme 
Court in terms pointed out that the posi- 
tion was concluded by Jhandulal’s case 
ATR 1961 SC 343 which was not unfor- 
tunately referred to before the learned 
Chief Justice. Besides, the amending đe- 
finition on. which their Lordships relied 
was also not pointed out to the learned 
Chief Justice, Therefore. the Division 
Bench decision is clearly per incurium 
where the attention of the learned Chief 
Justice was not invited to the binding de- 
sion in Jhandulal’s case as well as to the 
amendment made by the legislature. Mr. 
Maimundar vehemently argued that this 
would be giving retrospective effect to 
the 1965 amendment, This question is no 
longer res integra before this Court in 
view of the aforesaid decision of their 
Lordships of the Supreme Court which 
probably proceeds on the footing that this 
amendment is only explanatory. In 
Keshavlal v. Mohanlal,, 9 Guj LR 868 = 
(AIR 1968 SC 1336) the Full Bench of seven 
Judges had in terms explained at page 872 
what was the explanatory Act. It was poin- 
ted out by their Lordships that an explana- 
tory Act is generally passed to supply an 
obvious omission of to clear doubts as to 
the meaning of the previous Act. The ex- 
pression ‘public purpose’ in the context of 
such co-operative housing society was the 
subject matter of various judicial decisions 
and its import and implication was not 
precisely understood and the meaning be- 
ing in doubt, this amendment clarified the 
said doubt by offéring the legislative ex- 
planation of the expression “public pur- 
pose” which was So wide in its nature and 
which definition in Section 3 (f) itself was 
inclusive. In any event. without recourse 
to this amendment, if, their Lordships 
could hold that an acauisition for a parti- 
cular co-operative housing society was for 
a public purpose by referring to the gene- 
ral test of what subserves the need of a 
fraction of a community and by referring 


' to the earlier decision in Jhandulal’s case, 
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it is obvious that the decision of our Divi- 


- sion Bench could not be treated as any 


longer good law and must be deemed to 
be impliedly overruled. Even in Ram 
Swaroop v. District Land Acauisition Offi- 
cer, AIR 1972 SC 2290, the acauisition of 
land for a co-operative housing society 
was again found to be for a public pur- 
pose. In that view of the matter. the first 
contention raised by Mr. Maimundar must 
obviously fail and the finding of both the 
Courts must be upheld that the present! 
acquisition was for a public purpose. 


6. As regards the second conten~ 
tion Mr. Maiundar relied upon the deci- 
sion of the Division Bench of the learned 
Chief Jusice and Vakil J. in Ashokkumar 
Gordhanbhai v. State (1968) 10 Gui LR 
503. At pages 514-515, Vakil J. speaking 
for the Division Bench in terms pointed 
out that it was true that neither S, 4 (1) 
nor S. 5-A provides for any such personal 

notice. Rule I which was enacted under 
Section 55 for the guidance of the officers 
dealt with the provisions of Section 5-A 
and reads as follows:— 


“Whenever any notification under 
Section 4 of the Act has been published 
but the provisions of Section 17 have not 
been applied and the Collector has under 
the provisions of Section 4 (1) issued noti- 
ces to the parties interested: and on or 
before the last day fixed by the Collector 
in these notices in this behalf anv obiec~ 
tion is lodged under S, 5-A (2). first- 
ly. the Collector shall record the obiection 
in his proceedings secondly. the Collector 
shall consider whether the obiection is 
admissible according to these rules.” 


Vakil J. therefore, in terms observed that 
this Rule 1 contemplated notice under 
Section 4 (1) being issued to the parties 
interested. The said notice was not con- 
templated by Section 4 (1) and, therefore, 
the words “under the provisions of Sec. 4 
(1)” were incongruous and' inapt. But the 
intention of the rule making authority 
could be culled out by the necessary im~ 
plication that personal notice was intend- 
ed. to be given. to persons interested. 
This necessary implication was made 
because Section 5-A dealt with statutory 
right of making objections by the persons 
interested and therefore it was held bv 
Vakil J. that it was desirable that the per- 
sons interested and at least persons in 
occupation about whose interest the Gov- 
‘ernment in normal circumstances would 
be expected to know. whether they were 
given personal notice to file their obiec- 
tions. In such a casa when a person was to 
be deprived of his property against his will, 
mere consideration of difficulty or extra 
burden being thrown on the authority 
could not be any criterion to put a const- 
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ruction which would adverselv affect an 
important right of the subiect. Therefore 
it was held that personal notice was re- 
quired to be served on the persons inter~ 
ested and this being a condition precedent 
to the issuance of the notification under 
Section 6, the notification would be in- 
valid and would have to be struck down. 
Mr, _Maimundar wrongly invokes these 
observations in this case. Vakil J. in 
terms contemplated in this implied read- 
ing of a personal notice to persons inter- 
ested that they were persons in occupation 
about whose interests the Government in 
normal circumstances would be expected 
tu know and that such persons must be 
given a personal notice to file their obiec~ 
tions under Section 5-A. In the present 
Case even if Maganlal. the husband of the 
Plaintiff expired on March 15. 1957. the 
plaintiff widow never took any steps to 
get her name mutated in the Government 
record. Under Section [35 (c) of the Land 
Revenue Code it was obligatory on her to 
send such intimation within the period of 
three months. It is in these circumstances 
that the notice was issued in the name of 
the deceased Maganlal in whose names 
these two lands stood in the Government 
record. Therefore. this was not a case 
where the Government in normal circum~ 
stances could be expected to know that 
the person in whose name the lands stood 
must have expired and, therefore, a per- 
sonal notice to. file objections must be 
given to the heirs. It should also be borne 
in mind that Section 4 (1) reauired this 
notification under Section 4 (1) to be 
gazetted so that everv one could have a 
notice, Section 4 (1) further provides 
that the-Collector shall cause public notice 
of the substance of such notification to be 
given at a convenient place in the said 
locality. Therefore. even where such 
owners have remained negligent in not 
getting their names duly mutated thev 
would get ample notice so that they could 
file objections because the notification is 
published not only in the gazatte but its 
substance is notified at a convenient place 
in the locality. An identical question had 
arisen before their Lordships in Bhola 
Shankar v. District Land Acauisition Offi- 
cer, AIR 1972 SC 2477. where the notifica- 
tions were challenged under Sections 4 
and 6. The person concerned had pur- 
chased the plot in dispute in 1951 sub- 
sequent to the publication of the notifica- 
tion under Section 4. He had taken no 
steps to get his name mutated. When the 
time came for service of notice under Ser- 
tion 9 the original owners were still 
shown in the final papers as the tenure 
holders of the plot in question and. there- 
fore notice which is mandatorily reautred 
under Section 9 (3) was issued to those 


owners and not to the purchaser. In these 
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circumstances. their Lordships held that 
the High Court was right in holding that 
it was this purchaser who himself was to 
blame, A publie notice under Section 9 
(1) had been fixed at a prominent place in 
the locality and, therefore, the High Court 
was held to be right in its conclusion that 
this purchaser must have knowledge of 
the land acquisition proceedings. In the 
present case the facts are too eloauent to 
show how the petitioner widow had full 
knowledge of all the facts leading to this 
acquisition. The other Jands mentioned 
in the notification under S.4 (1) are found 
to belong to neighbours and even tenant of 
the petitioner had been served with - the 
notice and all of them had participated in 
the acquisition proceedings. It is in these 
circumstances that both the Courts refused 
to believe the case of the plaintiff and her 
son. The plaintiff even in her deposition 
at Ex. 53, categorically stated that she 
did not raise anv objection after knowing 
the fact that these lands were to be ac« 
quired by the housing society but that she 
had filed this suit. Therefore she even 
admitted the fact that the Talati was send- 
ing Vartanias during the relevant period, 
even during the mourning period of one 
year after her husband. Her only plea 
was that the Vartania was telling her to 
Pay revenue. She was clearly falsified 
by the evidence of Vartania Vithal. Ex. 
60. who had categorically deposed that he 
went and served notice under S. 4 (1) on 
the deceased Maganlal by giving it to the 
widow. The widow refused to accept this 
notice and therefore, he threw the notice 
in the house. He made immediate report 
to the Talati Mukundlal, Ex, 57, who has 
corroborated him. Even the plaintiffs 
son Dr, Jayantkumar Shah. Ex, 42. who 
was practising in Bombay in 1957 before 
the death of his father and who went at 
Dabhoi to reside permanently after the 
death of his father could not give the date 
on which he applied for the mutation of 
the land in the name of the heir. It was 
even his case that he had registéred his 
objection in the office of the Prant Officer 
before the Diwali of 1957. No such ob- 
jection could be traced. Therefore. both 
the Courts rightly disbelieved the plain- 
tiff and her son in view of this volumin- 
ous evidence and the finding could never 
be said ‘to be perverse so as to be challen- 
ed in the Second Appeal that the plaintiff 
had full knowledge and she had failed to 
lodge anv objection in the enquirv under 
Section 5-A. Therefore. the plaintiff was 
herself to blame and the Government 
could never be held not to have fulfilled 
the condition precedent for the present 
acquisition. The relevant personal 


notice under Rule I could only 
be issued to the persons interested whose 
interest the Government in the normal’ 
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circumstances would be expected to know. 
When the death of Maganlal was not 


known to the Government, the Govern- 
ment, could never be blamed for 
hot issuing notices to the heirs 


when the heirs remained negligent bv not 
getting their names duly mutated. In such 
circumstances if the heirs did not get anv 
notice they themselves were to blame and 
“Ithey could never be heard to sav that the 
condition precedent to the issuance of 
Section 6 notification was not complied 
with in the present case. Besides, in such 
cases of an administrative enauify under 
Section 5-A where the officer makes 
statutory report which is to be finally con- 
sidered by the Government before decid- 
ing to acquire the land in question. such 
personal notice is implied by wav of fair 
play. Such notice is in addition to the 
notice under Section 4 (1) which is publi- 
shed not onlv in the Government gazette 
but in the localitv. Therefore. if in such 
circumstances when it was not practicable 
for the Government to issue such a per- 
sonal notice on the heirs assuming that 
the man must have been dead. it could 
never be held that the condition prece- 
dent for issuing notice under Section 6 
was not fulfilled in the present case. In 
fact, in any event the plaintiff and her 
son had full knowledge of all these facts 
leading to acquisition and if they failed to 
lodge their objections as admitted bv this 
widow they had clearly waived their right. 
In East India Co. v. Official Liquidator, 
Raj Ratna Mills (1969) 11 Gui LR 457. Divi- 
sion Bench consisting of the learned Chief 
Justice and Vakil J. in terms pointed out 
at page 479 that audi alteram partem rule 
did not require that the Court or Tribunal 
must give to the person an opportunitv to 
be heard even if he did not want it and 
was prepared to waive it. The principle 
_j0f waiver ought to be applied as part and 
“parcel of audi alteram partem rule. Where 
there was waiver on the part of the per- 
son concerned, there was really no breach 
of audi alteram partem. Therefore. Mr. 
Maimundar’s contention is thoroughly 
misconceived that there was breach of 
audi alterm partem rule because the right 
to offer objection under Section 5-A was 
taken away. This was wholly the result 
of the Plaintiff’s own negligence for which 
She alone was to blame. and in anv event 
the plaintiff end her son‘after full know- 
ledge of the facts had voluntarily chosen 
not to offer anv objections although all 
the neighbours and even the tenant of this 
„property defendant No. 2 had narticivat- 
ed in the acquisition proceedings, In ‘fact 
it is obvious from the facts which we have 
earlier set out that the plaintiff and her 
son were merely concerned with the com- 
pensation amount. This court had bv 
earlier decision in First Appeal No. 341 of 
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1962 decided on 7-4-1967 (Gui) entertained 
reference of this widow and the auestion 
of compensation is still pending before this 
Court. That is why even the possession 
was voluntarily handed over and the 
compensation amount has been accented 
by the plaintiff under protest. Therefore. 
this is not the case where the plaintiff] _ 
could ever make any grievance that she 
Ras been denied an opportunity of urging 
objections in the enauiry under Sec. 5-A 
or that the mandatory reauirement of 
personal notice which is a condition pre- 
cedent for issuance of notification under 
Section 6 was not fulfilled in the present 
case. We may also mention in this con- 
nection that Mr. Maimundar had vehe- 
mently relied upon the aforesaid Division 
Bench decision in First Appeal No. 341 of 
1962 (Gui) in this connection. In that de= 
cision the question was of the mandatory 
notice under Section 9 and the auestion 
had arisen in the context of Section 25 (2) 
of the Act which provides that when the 
applicant had refused to make such claim 
in pursuance to the notice under Section 9 
or had omitted without sufficient reasons 
to make such claim the amount awarded 
by the Court was in no case to exceed the 
amount awarded by the Collector. It was 
in that context that the Division Bench 
held that so far as the plaintiff was con- 
cerned, no notice was served on her. The 
notice was issued in the name of her de~ 
ceased husband and therefore, the provi= 
sions of Section 9 (3) of personal service 
cn the occupier and on persons known or 
believed to be known being not complied 
with, there was no bar of Section 25 (2). 
This decision could never be pressed in 
service in the present context when the 
question has to be resolved in the light 
of Rule 1 in which notice has been impli- 
ed by this Court only in those cases of 
persons whose interests the Government 
in normal circumstances would be ex- 
pected to know. In the present case there 
is no breach whatever and the principles 
of fair play have never been denied as 
pointed out earlier. We may also men- 
tion that Mr. Maimundar had vehemently 
argued that because the Talati and Varta< 
nias knew of the fact that Maganlal was 
dead, this would be the knowledge of the 
State. The knowledge of these persons 
could hardly be attributed to the State. In 
any event, if the plaintiff herself was 
negligent in not gettine her name mutated 
in the Government record as reauired by 
the provisions of Section 135 (c) of the 
Land Revenue Code. she must thank her- 
self and she could never complain that 
principles of fair play were violated in 
her case by not issuing notice in her per- 
sonal name. In fact all the relevant re- 
quirements have been substantially com- 


plied with bv serving, her with this notice 
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which she refused to accept and in pursu- 
ance of which even after full knowledge 
of the facts she refused to file any obiec- 
tions. Therefore, there is no substance 
even in the second contention raised by 
Mr. Maimundar that the condition pre- 
cedent was not fulfilled for issuing the 
notification under Section 6. No other 
point was pressed by Mr. Majimundar. 


T. In the result this appeal must 
fail and must be dismissed obviously for 
different reasons which we have now 
given. We would make no order as to 
costs in the circumstances of the case. 


Appeal dismissed. 
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Shrinivas Vaman Karve and another. 
Petitioners wv. Chandanben Javyantilal 
Dalal and others, Opponents. 

Civil Reyn. Appin. No. 515 of 1968, 
D/- 28/29-9-1972. 

Index Note:— (A) Bombay Rents, 
Hotel and Lodging House Rates Control 
Act (1947), Section 13 (1) — Acquisition 
of vacant possession of suitable accommo- 
dation by tenant — Tenant’s intention in 


such acquisition is not relevant — Land-- 


lord is entitled to get possession. 
(Para 6) 
M. B. Shah. for N. R. Oza. for Peti- 
tioners: S, B. Vakil for Opponents. 


ORDER:— One of the questions raised 
in this revisional application by the peti~ 
tioners of whom petitioner No. 1 is the 
tenant and No. 2 is his son relates to the 
interpretation of clause (1) of Section 13 
(1) of the Bombay Rents. Hotel and Lodg- 
ing House Rates Control Act. 1947 (herein- 
after referred toas the ‘Act’). Admittedly. 
the suit premises are held by petitioner 
No. 1, the father as tenant of the opposite- 
parties plaintiffs, They filed suit for pos- 
session from which present proceeding 
arises, claiming eviction of the tenant on 
several grounds and the onlv ground which 
now survives for consideration is the 
ground falling under Section 13 (1) @ 
of the Act. Of course, some other con- 
tentions were also raised on behalf of the 
petitioners. but they are also based upon 
the application of clause (1) to the facts 
of this case. For this purpose, therefore 
the facts of this case most of which are 
not in dispute, mav be stated brieflv. On 
December 10. 1963, a house consisting of 
two separate Galas, hereafter to be re- 
ferred to as western Gala and eastern 


Gala was purchased in the name 
of petitioner No. 2. Vacant pos- 
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session of the ground floor of both these 
Galas was acquired by the petitioners. 
However, the western Gala was sold away 
on December 24. 1963 i. e. within a period 
of about 14 days. Thereafter on March 
31, 1964 the plaintiffs gave notice termi- 
nating the tenancy of petitioner No. 1 on 
the ground that this house was in fact 
purchased by petitioner No. 1 and that 
thereby petitioner No. 1 had acauired ` 
vacant possession of a suitable residence. 
After this notice, the suit in auestion was 
filed on June 25, 1964. Thereafter on 
August 1, 1964 the eastern Gala was also 
sold away to one Bai Chandiben. But this 
sale-deed was purported to have been ex- 
ecuted in pursuance of an agreement to 
sell, dated March 4, 1964. The plaintiffs 
attacked this agreement as a document 
brought into existence after giving of the 
notice and the filing of the suit. and said 
that this agreement was antedated. In the 
suit plaintiffs’ plea was that the entire 
house consisting of two Galas was pur- 
chased by their tenant petitioner No. 1 
benami in the name of his son petitioner 
No. 2 and that having acquired possession 

of ground floor of both the Galas, the sale- 

deeds were made in order to escape the 

consequences arising under Section 13 (1) 

() of the Act. The case of the defen- 

dants was that this was not a benami pur- 

chase, but it was a purchase by defendant 

No. 2 as owner and that defendant No. 1 

had no interest in this property. With re- 

gard to the sale of western Gala, the case 

of the defendants was that in fact peti- 

tioner No. 2 {defendant No. 2) wanted to 

purchase one Gala only, but in order that 

purchase of two Galas by the same person 

may procure some reduction in price, both 

the Galas were purchased by him, be- 

cause one Thakoredas wanted to purchase 

the western Gala. The substance of the 

contention was that the western Gala was | 
purchased by defendant No. 2 benami for 

Thakoredas: and that there was an agree- 

ment of October 8, 1963 between Thako- 

redas and petitioner No. 2 evidencing this 

arrangement pursuant to which the sale 

of the western Gala took place on Decem- 

ber 24, 1963. Thereby the defendants 

wanted to plead that vacant possession of 

the western Gala in no case could be said 

to have. been acauired as a suitable resi- 

dence of the defendants. With regard to 

the eastern Gala they took shelter under 

the agreement to sell the same to Chan- 

diben on March 4. 1964 and stated that 

pursuant to that agreement, they had to 

sell this Gala. Of course. thev also plead- 

ed that the eastern Gala was not suitable 

for residence of the family of defendant 

No. 1 consisting of four members. 


2. Both the trial Court and the 
appellate Court accepted plaintiffs’ case 
that both Galas were purchased benami in 
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- the name of the defendant No. 2 bv plain- 
tiffs’ tenant-defendant No. I. Both the 
Courts below differed as regards the 
suitability of the eastern Gala which was 
vacant and was in possession of defendant 
No. 1. According to the trial Court, this 
eastern Gala was not suitable for the 
family of defendant No. 1. But this find- 
ing of fact of the trial Court was reversed 


~ by the learned appellate Judge who held. 


on taking several circumstances into con- 
sideration, that.it was suitable. One of 
the contentions raised in this revisional 
application is also that no inference can 
be drawn reasonably that the eastern 
Gala was suitable for the residence of the 
family of defendant No. 1 from the facts 
held proved in this case by the learned 
appellate Judge, 


3. The trial Court dismissed plain- 
tiffs’ suit for possession on two grounds: 
firstly on the ground that the eastern 
Gala was not suitable and secondly on the 
interpretation of Clause (@) of Sec- 

tion 13 (1) of the Act. According to the 
learned trial Judge. the materia] date for 
the operation of that clause would be the 
date of institution of the suit. On that 
date, admittedly. western Gala was 
already sold away: whereas the eastern 
Gala, as per the finding of the Courts be- 
low, was with defendant No. 1. The 
learned trial Judge therefore examined 
the question of suitability or otherwise of 
this eastern Gala and came to the conclu- 
sion that the same was not suitable for 
the residence of the defendant No. 1’s 
family. In view of this finding on the 
question of suitability of the eastern Gala, 
the learned trial Judge dismissed plain- 
tiff’s suit for possession on this ground. 
Against this decree. the plaintiffs went in 
_,-appeal to the District Court at Surat. 
~The learned appellate Judge negatived 
the contention of the defendants that the 
suit property was not purchased benami 
in the name of defendant No. 2 by defen- 
dant No. 1. The learned appellate Judge 
also negatived the contention that the 
western Gala was purchased benami by 
defendant No, 2 for Thakoredas. In this 
connection, he discarded, the agreement 
dated October 10, 1963 between defen- 
dant No. 2 and Thakoredas relating to 
the western Gala as an unreliable docu- 
ment. All the same the fact remained that 
the western Gala was disposed of in 
favour of one Vasantlal, who is the 
_, brother’s son of Thakoredas before the 
“issue of notice terminating the tenancy 
by the plaintiffs. The learned appellate 
Judge interpreted the provisions of Cl. (1) 
and differing from the interpretation of 
the learned trial Judge. he came tn the 
conclusion that the said clause would be 
operative “immediately when after com- 
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ing into operation of this Act tenant had 
acquired vacant possession of a suitable 
residence.” Thus. his view was that on 
the event of acquisition of vacant posses~ 
sion which is inter alia one of the events 
contemplated by clause (1). the clause 
would be operative: and the subsequent 
disposal of that property would not take 
the case out of clause (1) which imme- 
diately entitles the landlord to recover 
possession from the tenant on the ground 
mentioned in this clause. This interpreta- 
tion of clause (1) has also been challeng- 
ed in this revisional proceeding, bv the 
tetitioners. In the opinion of the learned 
appellate Judge the mere act of purchase 
of these two Galas and acauisition of 
vacant possession of the ground floor 
portions of these two Galas entitled the 
plaintiffs to obtain possession of the rent- 
ed premises from the defendants on the 
ground mentioned in clause (1). The 
learned appellate Judge then in the al- 
ternative considered the position on the 
basis that the material date would not be 
the date of acauisition of vacant posses< 
sion. He considered the question whether 
the eastern Gala which was in posses- 
sion of defendant No. 1 on the date of 
the notice and on the date of the filing 
of the suit, was suitable for the residence 
of the family of defendant No. 1. As ob- 
served earlier he negatived the plea of 
the defendants that the sale of the 
eastern. Gala had taken place pursuant 
to a previous agreement to sell executed 
on March 8. 1964 in favour of Chandiben 
and therefore, before the notice terminat- 
ing the tenancy. He held this agreement 
to be fabricated iust like the agreement 
Exh, 95 between defendant No. 2 and 
Thakoredas. In view of these findings, 
he came to the conclusion that the eastern 
Gala was in possession of defendant 
No. 1 and it could be occupied by him. 
He also found that it was suitable for resi- 
dence of the family of defendant No. 1. 
In this view of the matter, he allowed the 
appeal and gave a decree for eviction to 
the plaintiff. Against that decree the peti-~ 
pone have come in revision to this 
ourt . 


4. The learned advocate for the 
petitioner contended firstly that the find~ 
ings of fact arrived at by the lower an« 
pellate Court. with regard to the pur- 
chase of both the Galas by defendant 
No. 1 in the name of defendant No. 2, 
do not lead to an inference that the in~ 
tention of defendant No. 1 in purchasing 
these two Galas was to treat his son as 
benamidar, and to treat himself as the 
owner. This contention is not tenable. 
There was overwhelming evidence bear= 
ing upon this intention, The facts found 
Aaa, learned appellate Judge were as 
under: 
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(1) Both the Galas belonged to a 
public trust: and initially permission to 
Sell these galas was obtained from the 
Charity Commissioner in the name of 
defendant No. 1: but later on he applied 
to the trustees to obtain permission in 
the name of defendant No. 2 and there- 
fore. the permission was issued in the 
name of defendant No. 2. 


(2) The first defendant admitted. in 
his evidence that all negotiations for the 
Sale were carried out by him. 

(3) The property was purchased for 
Rs. 15,999/- and some amount was spent 
for improvement with the result that the 
total cost came to Rs. 17.700/- and as 
against this, the second defendant had 
only an amount of Rs. 1,000/- with him. 
It was pointed out that the first defen- 
dant admitted that the rest of the amount 
bs provided by him. his brother and his 
wife. 

(4) The second defendant was a boy 
of 21 vears who had finished his studies 
just before the purchase in question and 
a was serving in the Surat Electricity 

0. 

(5) Nearly whole of the amount of con- 
sideration was provided bv defendant 
No. 1 and was paid by defendant No. 1. 
Though it may be that part of this 
amount was taken by defendant No. 1 
from his brother and part from his wife. 


(6) The negotiations for the sale of 
the western as well as eastern salas 


were carried out by defendant No. 1, 
defendant No. 2 knew nothing about 
these sales except ‘that he passed the 


documents whenever required to the pur- 
chasers, 

(7) Defendant No. 2 admitted in his 
evidence that his father i.e. defendant 
No. 1 knew about the proposed sale of 
the property and all the transactions 
with regard to them were done by him. 

(8) Defendant No. 2 also admitted 
that Thakoredas had purchased the 
western gala from his father. 

(9) The defendant No. 2 admitted that 
he did not know how manv rooms were 
there in the house purchased on the first 
floor and also did not know who were 
the tenants thereof. 

(10) Defendant No. 2 also admitted 
that his father had built up a room in 
the back portion of one of the galas. 
Lastly the said defendant admitted that 
he did not know whether anv profit 
was made out of this transaction of pur- 
chase and sale carried out bv his father. 
He aiso said that his father was keeping 
all accounts and he had never asked his 
father to give accounts to him. 

5. The inference on these facts 
ïs irresistible and clear. The intention of 
the defendant No. 1 was to purchase 
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these two Galas as owner benami in the 
name of defendant No. 2 possibly because 
he was aware of the eventuality that he 
would be evicted from the rented pre- 
mises as soon as the document was taken 
in his name. Mr. Shah, the learned advo- 
cate for the petitioners. at the revisional 
Stage attempted to Yraise a contention 
which shows a complete change of front 
as regards the case with which the defen- ~ 
dants went to trial of this suit. He wanted 
to urge that even if the intention of the 
defendant No. 1 was to purchase this pre- 
mises himself that was done by the said 
defendant in order to benefit defendant 
No.2 who was tobe accommodated there. 
Thus, runs the argument. bv this pur- 
Chase defendant No. 1 wanted to benefit 
defendant No. 2 and therefore, the act of 
defendant No. 1 in purchasing these pre~ 
mises and obtaining vacant possession 
would not fall under clause (1) Now, 
the caSe fought bv the defendants before 
the trial Court and the lower appellate 
Court was that the defendant No. 1 had 
nothing to do. with this purchase and_ 
that this was a purchase in the name of 
defendant No. 2 as the full owner of the 
property. No case was pleaded to the 
effect that the purchase assuming to have 
been miade by defendant No. 1 with his 
own funds, was made by wav of advance- 
ment to defendant No. 2. Such a new 
plea therefore, cannot be allowed to be 
taken up in revisional proceedings. 


6. The next contention relates to 
the interpretation of Clause (1). It was 
urged relying upon the word ‘residence’ 
in clause (1) that the landlord in order to 
succeed in a suit falling under Clause (1). 
should establish that the vacant pos- 
session of another house was acauired 
by the tenant with the intention of hav- 
ing his permanent abode in that house. 
If this intention was not there, Cl. (1)7 
would not be applicable. It was pointed 


out that the word “residence” is used in 


Clause (1) and not the words “residential 
premises”. According to the submission 
of the learned advocate for the peti- 
tioners. if the latter words were used, 
then mere act of acquiring vacant pos- 
session of a suitable premises would 
entitle the landlord to a decree for eiect- 
ment irrespective of the question of in- 
tention with which vacant possession was 
acquired by the tenant. It was pointed 
out by way of an illustration that a 
tenant may be doing business of pur- 
chasing and selling residential premises- _ 
vacant or otherwise. In such a ease he 
has no intention to go and reside in the 
vacant premises purchased by him. His 
intention in the act of purchase and in the 
act of acquiring vacant possession of the 
premises is to sell the same and earn pro- 
fit. It is urged, to such a case the provi~ 
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sions of clause (1) would not be made ap- 
plicable because to do so would virtually 
prevent a tenant from carrying on that 
business. On the auestion of intention. it 
was pointed out on behalf of the peti- 
tioners that there is no finding bv the 
Court below to the effect that the inten- 
tion of defendant No. 1 in purchasing the 
two galas was to go and reside there with 
his family and to make the same his place 
of permanent abode. The next contention 
on the construction of clause (1) was that 
the relevant date with regard to the 
operation of clause (1) must be the date of 
filing of the suit and the passing of the 
decree. In this connection the words “has 
bavuaseee acquired vacant possessions of...... 7 
occurring in clause (1) were relied upon, 
According to the learned advocate for the 
petitioners, the present perfect tense of 
the verb “acauire” would show that the 
act of acquisition of vacant possession 
must continue upto the date of the filing 
of the suit in anv case. These are the only 
contentions as regards interpretation of 
clause (1) and we will first deal with the 
contention as regards the intention of the 
tenant in purchasing and acauiring vacant 
possession of the suit premises. Section 13 
(1) (1) for this purpose may be reporduc- 


ed: 

“13 (1). Notwithstanding anvthing 
contained in this Act but subiect to the 
provisions of Section 15, a landlord shall 
be entitled to recover possession of any 
premises if the Court is satisfied: : 

XX XX XX 


(1) that the tenant after the coming 
fnto operation of this Act has built. ac- 
quired vacant possession of or been allot- 
ted a suitable residence.” 


Now, the scheme of the Act and in 
particular the scheme underlying the pro- 
visions of Sections 12 and 13 of the Act 
has been made clear on more than one oc- 
casion by the decisions of. the Supreme 
Court as well as this Court. Under the 
general law of landlord and tenant a 
Jandlord on validly terminating the ten- 
ancy of a tenant or on termination thereof 
in accordance with other modes described 
in the Transfer of Property Act. becomes 
immediately entitled to possession of the 
rented premises. Section 12 of the Act 
places an embargo upon this right of the 
landlord. It confers protection on the 
tenant from being evicted from rented 
premises notwithstanding the fact 
that the contractual tenancy between him 
and the landlord has been terminated. But 
the Legislature in enacting the provisions 
relating to protection conferred on the ten- 
ants under the Act, also wanted to balance 
the interest of the landlords so that thev 
mav not virtually be deprived of the en- 
fovment of their property. Therefore. Sec- 
tion 13 was enacted and the opening por- 
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tion of sub-section (1) of that section 
which has been reproduced above itself 


shows that once the Court is satisfied that 
any of the events mentioned in clauses fa) 
to (1) had happened, the embargo im- 
posed by Section 12 is lifted and the land- 


‘lord becomes entitled to recover posses- 


sion of the rented premises. Therefore it 
is the decision of the Court as regards the 
happening of one of the events contemp- 
lated in clause (1) which is determinative 
of the matter and not the intention of the 
tenant in bringing about the happening of 
that event. If the Court is satisfied that 
the tenant has acauired vacant possession 
ofa suitable residence as in this case the 


question of intention of the tenant 
in acquiring such vacant posses- 
sion is not relevant. To import 


intention of the tenant as a necessary 
ingredient in clause (1) would virtually 
leave the landlord (and as a necessary 
consequence others who need rented pre- 
mises) to the vagaries of a tenant who, 
having acquired vacant possession of a 
suitable residence. would sav that he had 
no intention to go to reside there, nor did 
he entertain that intention at the date of 
institution of the suit. The intention of 
the Legislature in enacting clause (1) is 
to see that residential premises are made 
available to those who are in greater need 
of them than those who acauire vacant 
possession of suitable residential premises. 
The tenant who acquires such vacant pos- 
Session of a suitable residence, has to hand 
over possession of the rented premises to 
the landlord so that others who need the 
rented premises from which he is sought 
to be evicted mav get them. Therefore 
it is the act of acquiring vacant possession 
of a suitable residence which inter alia is 
determinative of the operation of clause 
(1). The other acts which are determina- 
tive of this auestion are the act of building 
a suitable residence or the act of a third 
party or agency of allotting suitable resi- 
dence to the tenant. The illustration given 
by the learned advocate for the petitioners 
of a person doing business of purchasing 
and selling residential houses would not 
be a governing factor on the construction 
of clause (1) looking to the obiect underly- 
ing the said clause stated earlier. Such a 
person would be better placed financiallv 
as compared to others in need of rented 
residential accommodation. There is no 
reason why such a person should not 
vacate the rented premises and shift to 
the residential: premises which he has 
built or which has been allotted to him or 


-of which he has acauired vacant posses- 


sion. It is obvious that under the provi- 
sions relating to restriction of rent. the 
landlord even after obtaining possession of 
this residential premises. cannot charge 
higher rent from other tenants. The very 
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fact that Section 13 provides for recovery 
of possession of rented premises from the 
tenant by the landlord on grounds 
other than present need of the landlord. 
to occupy those premises presonally is 
suggestive of the intention of the Legis- 


lature to make rented premises available: 


from time to time to other needy persons 
as and when the events specified in clauses 
(a) to (f) and (bh) to (1) occur. In this 
view of the matter, the contention based on 
intention of the tenant in acauiring vacant 
possession is not a relevant consideration 
for the purpose of clause (1). As observ- 
ed earlier, it is the act of acquiring vacant 
Possession of a suitable residence which 
forfeits the protection given to the tenant 
under Section 12 of the Act and entitles 
the landlord to obtain possession of the 
rented premises from such a tenant. In 
growing cities and towns most of which 
are now covered by the Act more and 
more persons would be in need of residen- 
tial premises. The Legislature by lifting 
the embargo on the landlord’s right to re- 
cover Possession under Section 12 on 
grounds other than the need of the premi- 
ses by the landlord himself, for his occupa- 
tion. has tried to provide for these help- 
less persons who come to growing cities 
and towns. 


7. The second contention relating 
to the interpretation of clause (1) is based 
on the use of the verb ‘has acquired’ in 
present prefect tense. This ‘contention 
has been raised on account of the fact the 
the western Gala of the houses purchased 
by defendant No. 1 was sold awav prior 
to the date of the notice terminating ten~ 
ancv issued by the landlord. It may not 
be necessary to decide upon this conten- 
tion in view of the finding of fact arrived 
at by the lower appellate Court that in 
any case two rooms of the eastern gala 
were in possession of the defendant No. 2 
both on the date of the notice as well as 
on the date of the filing of the suit. The 
defence that sale-deed of the eastern gala 
was executed because of an agreement to 
sell the same to Chandiben prior to plain- 
tiffs notice, has been negatived and ~ the 
learned appellate Judge has found in terms 
that the so-called agreement of March 4, 
1964 was got up and antedated because 
the first defendant possibly thought that 
the material date for the operation of 
clause (1) would be the date of the notice 
terminating tenancy which in the present 
case is March 31, 1964. There is no reason 
to disturb that finding of the learned ap= 
pellate Judge with regard to the aforesaid 
agreement of March 4. 1964. If that is 
the position, we must proceed on the basis 
that there was no agreement to sell this 
propertv on the date of the termination of 
the tenancy as well as on the date of the 
filing of the suit and that the property 


Shrinivas v. Chandanben (Desai J.) 


ALR. 


came to be sold on 1-8-1964 possibly with 
a view to avoid a decree for eviction in 
the present suit. In that case the only 
question would be whether two rooms of 
eastern gala of which vacant possession 
was with defendant No. 1 on the date of 
termination of the tenancy as well as on 
the date ofthe filing of the suit were suit- 
able for the residence of defendant No. 1 
with his family. The finding of the learned 
appellate Judge is that they were suit- 
able and if this finding cannot be disturb- 
ed bv this Court in revision. it is obvious 
that the decree for possession passed bv 
the lower appellate Court will have to be 
confirmed: and the contention based on 
-the use of the verb “has acquired” in 
present prefect tense used in clause (1) 
would not arise for determination In this 
case. 


8. Therefore, we must first con 
sider the challenge to the finding as re- 
gards suitability arrived at by the lower 
appellate Court. The contention in this 
connection was that no inference can re~ 
asonably be drawn from the facts found 
by the lower appellate Court as regards 
the suitability of the two rooms of the 
eastern gala for the family of defendant 
No. 1. Now the facts found bv the lower 
appellate Court in this connection are to 
be found in paragraph 14 of the judgment 
and they are (1) the dimensions of the two 
rooms of the eastern gala were 16-10" 
x 9-2” and 17-3” x 9-2” with an open 
vada of 18’-10” at the back (2) the built 
up area of these two rooms was 306 saure 
feet with the open vada behind it; where- 
as the built up area of the suit premises 
was 338 square feet in all. The vada 
behind the suit premises is quite small as 
compared to the vada behind the two 
rooms of the eastern gala: (3) the 
first defendant had got only 4 members 
in his family consisting of himself, his 
wife, his son ie. second defendant and 
daughter’s son aged about 7} vears (4) 
the daughter’s son cannot be considered 
to be a member of the family of first 
defendant who was bound io be aw 
commodated in the suitable residence ren= 
ted by the first defendant inasmuch as the 
daughter of the first defendant, that is, 
the mother of that son was staving in the 
same city, viz. Surat. and (5) the purchaser 
of this eastern gala is Chandiben and she 
is living with her family consisting of 


- three adult members and four children fn 


these two rooms. The inference drawn 
as to the suitabilitv of these two rooms by 
the learned appellate Judge cannot be said 
to be unreasonable in the circumstances 
of this case. It is a very small family con- 
sisting of the husband, wife and an adult 
son which can conveniently be accommo- 
dated in these two rooms. Thev have been 
accustomed to stay in a slightly larger 
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built up area. It was. however. urged 
that the learned appellate Judge did not 
consider the fact that the. son of the first 
defendant i. e. the second defendant was 
of marriageable age and that there was a 
staircase in the front room out of the two 


rooms of the eastern gala which would 


make it unusable for the purpose of resi- 
dence. Looking to the dimensions of the 
two Tooms of the acquired accommodation 
as compared to the dimensions of the 
three rooms of the rented premises even 
if the learned appellate Judge has con- 
sidered the two factors urged be- 
fore this Court. the conclusion to 
which he has reached would not be un- 
reasonable. So far as the staircase in the 
front room is concerned, it does not make 
the use of the front room anv the less ex- 
clusive if a proper partition is made. The 
back room of the acauired accommodation 
is sufficiently big, from which a small 
kitchen can be carved out and the remain- 
ing portion of the room can be used as a 
room exclusively for the son of defendant 
‘No, £ even after he gets married. In mv 
Opinion therefore, the consideration of 
these two features does not make anv dif- 
ference with regard to the conclusion re- 
‘ached by the learned appellate Judge. If 
this is the position. the landlord would be 
entitled to a decree for eviction in the pre~- 
sent case on the ground mentioned in 
clause (1) of Section 13 (1) of the Act and 
no error of law has been committed in 
this case by the learned appellate Judge 
in giving a decree for eviction. In this 
view of the matter. the second contention 
urged by the learned advocate for the 
petitioners with regard to the interpreta- 
tion of clause (1) based on thé use of the 
present perfect tense in that clause 

not survive, because the vacant possession 
of the eastern gala which is suitable for 
residence of defendant No. 1 had continu- 
ed to remain with the said defendant till 
the filing of the suit and for sometime 
thereafter. 

9 | In the result, the petition fails 
and is dismissed. Rule discharged with 
costs. Interim stay of execution of de- 
cree will stand vacated. 


Petition dismissed. 
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_ Index Note:— (A) Saurashtra Land 
Revenue Rules, Rule 86 (1) (a) — The Rule 
is ultra vires Section 48 of the Bombay 
Land Revenue Code. (X-Ref:— Bombav 
Land Revenue Code (5 of 1879) Sections 
48, 214 and 219 (i)). 


Brief Note:— (A) The power of the 
Collector under Section 48 to fix new as- 
sessment depends upon the actual change 
of user of a land, The mere grant of per- 
mission to alter user does not authorise 
alteration of assessment. Hence Rule 86 
(1) (a) of the Saurashtra Land Revenue 
Rules is illegal and ultra vires Section 48 
of the Bombay Land Revenue Code. 

; (Paras 2, 3, 5) 
Cases Referred: Chronological Paras 


AIR 1972 SC 1935 = 1972 Lab IC 
753, Bharat Barrel and Drum Mfe. 
Co. (Pvt) Ltd. v. Empolyees State 
Insurance Corpn. 

AIR 1971 SC 517 = (1971) 1 SCR 844, 
B. C. Banerjee v. State of M. P 


M. M. Dave, for G. G. Oza, for Appel- 
lants: K. M. Chhaya Asst. Govt. Pleader, 
for the State. 


JUDGMENT:— The plaintiffs in this 
appeal challenge the recovery of the non- 
agricultural assessment for their land for 
the period from July. 31, 1963 to July 
30, 1964 before the actual commencement 
of the non-agricultural use of this land. as 
being against the provisions of Section 48 
the Bombay Land Revenue Code. 1879, 
and on the ground that rule 86 (1) (a) of 
the Saurashtra Land Revenue Rules. in 
that connection was ultra vires Section 48 
and Section 214 of the Code and also be- 
cause it violated the guarantee of Arti- 
cle 14 of the Constitution, as, only in the 
Saurashtra area, the repugnant rule would 
continue in force. The plaintiffs. there- 
fore. sought refund of the amount of Rs. 
1,758.32 recovered from them under pro- 
test. There is no dispute as to the afore- 
said amount, which was recovered from 
the plaintiffs, because of the Saurashtra 
Rule 86 (1) (a). There is eaually no dis- 
pute that, during this relevant period. the 
plaintiffs had not started the non-agricul- 
tural user of the land although permission 
for such user had been granted by the 
order of the Deputy Collector dated Nov- 
ember 13, 1962 as the plans, etc. were not 
finalised. Both the Courts have upheld the 
vires of this R. 86 (1) (a) and therefore. 
the plaintiffs have filed this appeal- 

2. The Bombay Land Revenue 
Code. 1879 (hereinafter referred to as the 
Bombay Code) was applied to the Saurash- 
tra area from September 9. 1948 with its 
rules, The original Bombay Rule 86 (1) 
(a) was in differen; terms, before its pre- 
sent amendment, and it has now been 
brought in conformity with Section 48. 
The present Rule 86 (1) (a) is as under :— 
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“Where permission to uSe the land for 
any non-agricultural purposes is given 
under Section 65. the non-agricultural as- 
sessment upon such land shall be levied 
from the dav on which non-agricultural 
use begins,” 

Under the un-amended rule. which had 
therefore. become the Saurashtra rule. 
the position was as under;— 

"The non-agricultural assessment shall 
ordinarily be levied from the first day of 
the revenue year next succeeding the re- 
venue vear in which permission to use the 
land for non-agricultural purposes was 
given, provided that (1) when the use is 
temporary. the Collector mav in his dis- 
cretion levy it from the first day of which 
or the commencement of the vear in which 
the non-agricultural use begins”. 


After the Saurashtra area merged in the 
Bombay State under the States Reorga- 
nisation Act 1956 the Bombav Land Re- 
venue Code was amended by Act No. 41 
of 1959 and section 2 (4) was added in the 
Bombay Code as under:— 


“Save as otherwise provided by Cha- 
pter XA. it also extends to the Saurashtra 
area of the State of Bombay, subject to 
the modifications specified in Sch. J ap- 
pended to this Act.” 

In Schedule J Section 219 (1) is added to 
the effect that— 


'“The Bombay Land Revenue Code, 
1879. as applied to the Saurashtra area of 
the State of Bombay by the State of 
Saurashtra (Application of Central and 
Bombay Acts) Ordinance, 1948 is herebv 
repealed”, 

The second proviso is as under: — 


“Provided further, but subiect to the 
preceding proviso. anything done or ac- 
tion taken including any rules ......... all 
notices issued and all enauiries made 
under the Act so repealed shall be deem- 
ed to have been done or taken under the 
corresponding provisions of this Act and 
shall continue to be in force accordingly. 
unless and until superseded by anvthing 
done or any action taken under this Act.” 
Therefore, after the extension of the Bom- 
bay Code, because of the modification 
specified in Sch. J., in view of the second 
proviso to Section 219 (1).. even though 
Saurashtra Code has been repealed, the 
rules made thereunder continue to remain 
in force. as if they were made under the 
ccrresponding provisions of the Bombav 
Code, until they were superseded bv new 
rules made under the Bombav Code. 
Therefore. in the Saurashtra area the 
Saurashtra rules would continue in force. 
provided they could be deemed to have 
been made under the corresponding pro- 
visions of this Act. Even when the Sau- 
rashtra rules were made under Section 214, 
they could be made only. as provided in 
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Section 214. Section 214 has continued to 
remain the same section. Therefore, the 
material auestion is whether such a rule 
86 (1) (a) could be enacted under Sec. 214. 
read with Section 48 of the Bombav Code. 
Section 214 (1) enacts that— 

The State Government may by 
notification published in the Official 
Gazette, make rules not inconsistent with 
the provisions of this Act to carry out the 
purposes and objects and for the guidance 
of all persons in matters connected with 
the enforcement of this Act or in cases 
not expressly provided for therein”. 


Therefore the rule making power conferre 
ed on the State Govenrment is only an 
ancillary power to make such rules. which 
‘are not inconsistent. with the provisions of 
the Act. The rules can be made to carrv. 
out the purposes and obiects of the Act and 
for the guidance of all persons in matters 
connected with the enforcement of the Act 
or in cases not expressly provided ‘for 
therein. Therefore. the rules can never 
widen the scope of the Act, as their sole. 
purpose is to carry out the purposes and 
Objects of the Act and not to frustrate the 
objects of the Act. If the Act is silent on 
any procedural matter, the rule can be 
enacted and, to that extent it can supple« 
ment the provisions of the Act. if it is 
made with a view to carrv out the vur-= 
poses and obiects of the Act. However, 
if a tax is not provided bv the Act, the 
rule making authority‘can never create 
such a tax liability because it would be 
exercising plenary powers. That is why 
Section 214 (1) has provided an important 
fetter on the rule making authority. that 
the rules enacted shall not be inconsistent 
with the provisions of the Act. Then we 
turn to S. 48 of the Bombay Code. It, 
in terms, provides in clause (1) that the 
land revenue leviable on anv land under 
the provisions of the Act shall be assess« 
ed or shall be deemed to have been asses 
sed as the case mav be, with reference to 
the use of the land (a) for the purpose of 
agriculture, (b) for the purpose of build~ 
ing. and (c) for a purpose other than asri- 
culture or building. Under Section 48 (2) 
where land assessed for use for anv pur« 
pose is used for any other purpose. the 
assessment under the provisions of this 
Act, upon such land shall. notwithstanding 
that the term for which such assessment 
may have been fixed has not expired, be 
liable to be altered and fixed at different 
rate by such authoritv and subiect to such 
rules as the State Government mav pre=« 
scribe in this behalf. Therefore under 
Section 48 (1). everv assessment is deem- 
ed to have been assessed with reference 
to the use of the land. whether agricul- 
tural or non-agricultural. Section 48 (2) 
permits alteration of the assessment and 
fixing it at a different rate as prescribed 
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by the rules, only when the land assessed 
for use for any purposeis used for any 
other purpose. Therefore, the condition 
precedent for the exercise of the power is 
the change of the user. Therefore. until 
there is change of user S. 48 (2) never 
creates a liability to pav the altered as- 
sessment. Therefore. the right to levv 
the altered assessment onlv arises. when 
the condition precedent is satisfied that an 
alteration of the user has been made from 
one permitted purpose to another .pur- 
pose. Therefore. mere grant of permission 
does not authorise alteration of assessment 
until there is actual change of user. In 
Section 65, which provides for permission 
being granted for change of user from 
agricultural purpose to a non-agricultural 
purpose, the last paragraph provides that 
‘when any such land is thus permitted to 
be used for anv purpose unconnected with 
agriculture it shall be lawful for the Col- 
lector. subiect to the general order of the 
State Government. to reauire the pavment 
of a fine in addition to any new assess- 
_|ment which may be leviable under the pro- 
visions of Section 48,” therefore. Sec. 65 
enables the Collector to revise the assess- 
ment, provided it is leviable under Sec- 
tion 48. Therefore, the power of the Col- 
lector to fix the new assessment would de- 
pend upon the condition being satisfied that 
there was an actual change of user. There- 
fore if the rule 86 (1) (a) provides for the 
tax liability. before even actual user is 
changed. the rule would be in clear con- 
flict with Section 48 (2) of the Bombay 
Code. Such a rule would frustrate the 
salutary provisions of section 48 (2) that 
the liabilitv to pav revised assessment onlv 
arises when there is actual change of user. 


3. Mr. Chhava vehemently arsued 
that the two provisions cannot be said to 
be inconsistent. The test of inconsistency 
or repugnancy is that both cannot stand 
together. When Section 48 (2) creates this 
additional tax liability after a con- 
dition precedent is satisfied and if 
rule provides a liability of tax to arise 
when the condition precedent is not 
satisfied, it is obvious that these two pro- 
visions cannot stand together. Therefore, 
rule 86 (1) (a) which provides for the 
tax liability. even from a date before the 
actual non-agricultural use begins. is 
clearly. inconsistent with Section 48 (2). In 
B. C. Banerjee v. State of M. P. AIR 1971 
SC 517 at p- 520. Their Lordships, in terms, 
held that no tax could be imposed bv anv 
bye-law or rule or regulation unless the 
statute under which the subordinate legi- 
slation was made sveciallv authorised the 
imposition even if it was assumed that the 
power to tax could be delegated tò the ex- 
ecutive. Their Lordships held that the 
basis of the statutorv power conferred bv 
the statute could not be transgressed bv 
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the rule-making authority. A rule making 
authority had no plenary power It had 
to act within the limits of the power 
granted to it. 


4, Mr. Chhava vehemently argued 
that. in anv event, when the Bombay Code 
was extended by the Legislature by 
amending Section 2 (4). the Legislature 
had itself enacted that the extension was, 
subject to the modifications specified in 
Schedule J. Therefore even after the 
Saurashtra Code was repealed along with 
its rules, this modification was the statu- 
tory modification. Therefore. the second 
proviso in Section 219 (1) saved the Sau- 
rashtra Rules. Myr. Chhaya argued that 
the Legislature itself in the present case 
had enacted this rule and, therefore, both 
the Code and the rules must be taken to~ 
gether. There is no substance in this con- 
tention of Mr. Chhava because the second 
proviso- says that even though the Sau- 
rashtra Code was repealed. whatever was_ 
done under the repealed Code was con- 
tinued including the rules enacted by the 
deeming fiction that such rules were en- 
acted under the corresponding provisions 
of this Act and shall continue in force 
accordingly until superseded by the new 
rules made under the Bombay Code. 
Therefore the legislative intention is ob= 
vious not to continue the rules. which 
were inconsistent with the provisions of the 
Code. Even when the Saurashtra Rule was 
adopted in Saurashtra. the rule was in 
violation of Sec. 48, which was extended 
to Saurashtra. The same defect was in the 
Bombay rule but it has been amended to 
bring it in conformity with Section 48, 
Therefore, the Saurashtra Rule which is 
inconsistent with Section 48. can never 
continue in force. 


5. Mr. Chhaya next argued that 
in any event. this was a procedural pro~ 
vision. When power was given to alter the 
purpose of use of the land. the liability 
could always be fastened reasonably from 
the date of the permission. In fact under 
the Saurashtra rule 86(1) (a). power is 
given to alter the assessment from the 
first day of the revenue vear next succe+ 
eding the revenue vear in which permis- 
sion to use the land for non-agricultural 
purpose was given. This would not 
amount to a procedural provision but 
clearly a substantive law. In Bharat Bar= 
rel and Drum Mfg. Co. v. The Employees 
State Insurance Corpn.. AIR 1972 SC 1935. 
their Lordships held that, rule 17 framed 
by Bombay Government prescribing limi- 
tation for filing application under Sec. 75 
was ultra vires Sec. 96 (1) (b) when the 
section enacted bv the Legislature did not 
empower the Government to prescribe bv 
rules a period of limitation for claim 
under Section 75. Their Lordships held 
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that, such a provision affected substan- 
tive rights and must therefore be dealt 
with by the Legislature itself and was not 
to be inferred from the rule making 
power conferred by regulating the pro- 
cedure unless that was specifically provided 
for. What the Legislature specifically pro- 
vided for was the condition precédent on 
fulfilment of which the lability for al- 
tered assessment could arise and. there- 
fore the altered assessment liability could 
arise only. when there was actual change 
of user and not from a prior date. This 
is not an ancillarv or incidental procedu- 


ral provision but clearly a tax liability, - 


not envisaged by the Code itself. In that 
view of the matter, rule 86 (1) (a) must be 
held to be contrary to Section 48 (2) of the 
Bombay Code and must. therefore. be held 
to be illegal and ultra vires. 


6. In that view of the matter the 
second contention raised by Mr. Dave. as 
to whether the guarantee of Article 14 was 
violated in this case or not would not re- 
quire any consideration in this matter. 


7. In the result. this appeal is 
allowed by setting aside the decree of both 
the Courts and by decreeing the plain- 
tiffs’ suit for the aforesaid amount of 
Rs. 1,758.32 illegally recovered from the 
plaintiffs with 6 per cent. interest from 
the date of the suit till realisation. The 
aforesaid payment shall be made bv the 
State Government within a period of three 
months from to-day. The plaintiffs’ suit 
is, accordingly, decreed with 
throughout. 

Appeal allowed. 


‘AIR, 1973 GUJARAT 190 (Y 60 C 28). 
M Y SHAH J. 
Chodharl Madhaii Ganeshii. 
Tant v Pate] Magandas Bechardas. 
pondent. 
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Index Note:— (A) Transfer of Pro- 
perty Act (1882). Section 58 fe) — Deed 
= Construction — Principles — Document 
held, ‘conditional sale’. 

Brief Note:— (A) The auestion whe- 
ther a given transaction is a mortgage by 
conditional sale or an outright sale with a 
condition, of re-purchase must be decided 
on its own facts. In everv such case the 
question is what, upon a fair construction 
is the meaning of the document. If the 
werds of the document are express and 
clear. effect must be given to them and 
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any extraneous inauiry into what the 
parties to it thought or intended is ruled 
out. (Paras 3. 6) 
The manner in which the receipt of 
money by the executant is expressed in 
the deed and the statement of the defen- 
dant himself in his examination-in-chief 
(in Guiarati) that the plaintiff had come 
‘to place the field with him’ clearly indi~ 
cates that the transaction was one of con- 
ditional sale within Section 58 (c). 
(Paras 6, 7) 
Cases Referred: Chronological Paras 
AIR 1966 SC 902 = (1966) 2 SCR 918, 
Bapuswami v- N. Pattay 
AIR 1954 SC 345 = 1955 SCR 174, 
Chunchun Jha v. Ebadat Ali 


S. K. Zaveri, for Appellant: 
Shah. for Respondent. 

JUDGMENT:— This is original plain~ 
tiff’s second appeal directed against the 
decision of the learned Assistant Judge 
Mehsana. given on October 26. 1967 in 
Regular Civil Appeal No. 19 of 1966. The 
learned Judge has thereby allowed the 
appeal of the respondent-defendant and 
dismissed the plaintiffs Regular Civil Suit 
No. 27 of 1965 which suit was decreed by- 
the learned Civil Judge, Kalol, by his 
judgment and decree dated December 27, 
1965. The plaintiffs suit was for redemp- 
tion of an alleged mortgage Ex. 20 dated 
June 22 1953. The said document is an 
ostensible sale-deed. There is a condi- 
tion incorporated in the document provid- 
ing for the reconveyance of the property 
to the plaintiff on a fixed date which 
would fall on the completion of five vears 
of the execution of the ostensible sale- 
deed. The plaintiffs case was that the 
said transaction was a mortgage by condi- 
tional sale and not a sale outright with a 
condition of re-purchase. It was his case 
that by incorporation of the said condi- 
tion. the transaction which was ostensib- 
ly a sale was in its true character a mort- 
gage transaction. The learned trial Judge 
construed the suit document Ex. 20 in the 
context of the surrounding circumstances, 
namely:— 

I. That certain date was fixed for re- 
payment and for reconvevance. 


Il. That the price fixed originally was 
Rs. 1.531/- but as the plaintiff was to 
meet the expenses of the registered docu- 
ment, the consideration was raised to Rs. 
1,650/-. 

Ill. That the amount of consideration 
which was Rs. 1.650/- was inadequate for 


M. B. 


_a sale transaction as there was searcitv of 


land in the area and the land was costly 
and no land-holder was prepared to sell 
the same. f . 

IV. That the defendant did not reply 
to plaintiff's notice Ex. 24 dated 15-8-64 
which was admittedly served on the de- 
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fendant and in which notice the plaintiff 
had alleged that the transaction was one 
of mortgage by conditional sale. 
. V. That the plaintiff was in need of 
money to meet his debts. 
VI. That the defendant did not pro- 
duce the previous document which was 
executed in the defendant’s account-book 


and which would have shown the real. 


“ nature of the transaction. 


VII. That the defendant did not hold 
a money-lending licence. 
Having regard to these circumstances and 
in the context of the language used in the 
document, the learned trial Judge. found 
that the real character of the document 
was a mortgage by conditional sale and 
not a sale outright with a condition of 
repurchase. He thus passed a preliminarv 
decree of redemption to be drawn under 
Order 34, Rule 7 of the Code of Civil Pro- 
cedure and in Form No. 7B of Appendix 
D of the Code. In defendant’s appeal. the 
learned Assistant Judge. Mehsana has 
found that the language of the document 
~ was not ambiguous and that even other- 
wise the circumstances showed that the 
document was one of outright sale. He 
thus accepted the appeal of the defendant 
and dismissed the-suit and reversed the 
Preliminary decree of redemption of the 
-Pfoperty that was passed by the learned 
trial Judge. It is against this decision that 
the present second appeal is directed. 


2. It is not in dispute that the par- 
ties reside in village Amia of Taluka 
Kalol, District Mehsana. Thev are owners 
of neighbouring’ agricultural lands. The 
transaction which is evidenced by regist- 
ered document Ex. 20 dated June 22. 1953 
and which is the suit document -was pre- 
ceded by negotiations between the parties 
to which defendant’s witness Ambalal 


~ examined at Ex. 39 was a party. Ambalal 


who happended to. be the Sarpanch of the 
Gram village was instrumental in bring- 
ing about the transaction. A ‘Kachha’ 
writing for this transaction.on a considera- 
tion of Rs. 1.551/- was made in the ac- 
count-books of the defendant and this was 
written by the said witness Ambalal and 
attested as admitted by him in his evi- 
dence, This writing has not been produc~ 
ed by the defendant. although it was in 
his possession. According to the plaintiff 
if the writing had been produced, it would 
have shown the real character of the 
transaction as one of mortgage by condi- 
tional sale. The plaintiff was in need of 


“money at the relevant point of time as 


admitted by witness Ambalal who has 
stated that the plaintiff wanted monev for 
paying his debts to Chandubhai and of 
some others. The defendant did not pos- 
sess the monev lending licence as admitt- 
ed by him in his evidence at Ex. 32 in para- 
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graph 8. .It was in these circumstances 
that the suit document came to be execut- 
ed on the day next to the writing taken 
by the defendant in his own account-book 
and not now produced in Court, 


3. It is settled law that the aues= 
tion whether a given transaction is a mort- 
Rage by conditional sale or a sale out- 
right with a condition of repurchase must 
be decided on its own facts. In such 
cases, the intention of the parties is the 
determining factor as observed bv the 
Supreme Court in Chunchun Jha v. Ebadat 
Ali, AIR 1954 SC 345. The Supreme Court 
has observed that the rule of law on this 
subject is one dictated by commonsense: 
that prima facie an absolute convevance 
containing nothing to show that the re- 
lation of debtor and creditor is to exist be- 
tween the parties does not cease to be an 
absolute convevance and become a mort- 
gage merely because the vendor stipulates 
that he shall hava a right to repurchase. In 
every such case, the question is, what. 
upon a fair construction, is the meaning 
of the instrument? The Supreme Court 
has: further observed that where a docu~ 
ment has to be construed. the intention 
must be gathered in the fifst place from 
the document itself, If the words are 
express and clear, effect must be given to 
them and any extraneous enauiry into 
what was thought or intended is ruled 
out. The real question in such a caSe is 
not what the parties intended or meant 
but what is the legal effect of the words 
which they used. If, however, there Is 
ambiguity i in the language employed, then 
it is permissible to look to the surround- 
ing circumstances to determine what was 
intended: 


4. This position of law has been 
reaffirmed by the Supreme Court in 
Bapuswami v. N. Pattay. AIR 1966 SC 902 
wherein the Supreme Court has. inter 
alia, observed. 

“The distinction benen the two 
transactions is the relationship of debtor 
and creditor and the. transfer being a secus 
rity for the debt. The form in which the 
deed is clothed is not decisive. The aues- 
tion in each case is one of determination 
of the real character of the transaction to 
be ascertained from the provisions of the 
document viewed in the light of surround= 
ing circumstances.” It has been contended 
by Mr. Jhaveri. learned advocate appear« 
ing on behalf of the appellant, that the 
real nature of the transaction is one of 
mortgage by conditional sale and not of sale 
outright with a condition of repurchase. 
For the purpose. he has invited my atten= 
tion to the language used n the documen® 
itself Ex. 20. Mr M. B. Shah appearing 
on behalf of the respondent has conienaed 
to the contrary. Mr. Shah's submission is 
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that the instrument, namely document 
Ex. 20, is not ambiguous and legal effect 
must be given to the language used there- 
in and surrounding circumstances should 
not be taken into consideration in this 
Situation. He has alternatively contend- 
ed that none of the surrounding circum- 
stances show that the real character of 
the transaction was a mortgage by condi- 
tional sale. These are two rival conten- 
tions which are urged before me and re- 
levant circumstances in the evidence on 
the point have been discussed before me. 


5. Now. the instrument Ex. 20 
which is in Guiarati language and which 
had been incorporated by the learned 
Assistant Judge in paragraph 12 of his 
judgment and bv the trial Judge in para- 
graph 16 of his judgment is stvled as 
conditional sale of land. The document 
is executed on a valid stamped paper and 
has been registered. The document begins 
with the statement that Madhaii Ganeshii. 
an agriculturist (plaintiff herein) execu- 
tes the document in favour of Patel 
Magandas Bechardas. an agriculturist (de- 
fendant herein) on 22-6-1953. “To wit: I 
have taken from vou Rs. 1.650/- one 
thousand six hundred and fifty. which 
have been received and in consideration of 
this. one-third of our ‘Barkhali’ land 
situated in the Sim of village Amia and 
consisting of one field known as ‘Katardw’ 
bearing survey No. 298 and admeasuring 
Bigha 1 Vasa and Anna 2/3 together with 
my right to draw 1/3rd water from the 
‘Pucca’ well situated therein and also with 
the standing trees is conveved to vou and 
possession handed over. The land is con- 
veyed to you as by way of sale (Vechan 
na Dave) till the sun and ‘the moon shine 
and you are entitled to use it as bv wav 
of sale and to give it in mortgage or sift.” 
Some other parts of this document follow- 
ing this recital are not material. Then 
there is a condition which is incornorated 
and which provides that if the executor 


of the document pays the amount of the. 


consideration of the sale on completion of 
five vears from the date of execution of 
the document, the person in whose favour 
the document is executed (defendant) was 
fo reconvev the land at the cost of the 
executor of the document: that if the pav- 
ment was not made on the appointed dav 
the executor will not have the right to 
purchase the land. This. in substance. is 
the English translation of the Guiarati 
material extracts of the document which 
are incorporated In the judgments of the 
Courts below. r 


6. It will appear from these rele- 
vant recitals in the suit document that 
there is a condition incorporated 
therein and that condition is-to re- 
convey the land if the payment of the 
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consideration amount is made on the ap- 
Pointed day. that is to sav on completion 
of the period of five vears from the date 


of the execution of the document. The 
document is thus of an ostensible 
conditional sale and was intend- 


ed as security for the debt. Section 58 (c) 
of the Transfer of Property Act, 1882 pro- 
vides: 

“(c) Where the mortgagor ostensibly 
sells the mortgaged propertv— 

On condition that on default of pav- 
ment of the mortgage-monev on a certain 


‘date the sale shall become absolute. or 


On condition that on such payment 
being made the sale shall become void. or 

On condition that on such payment be- 
ing made the buver shall transfer the pro- 
pertv to the seller, the transaction is call- 
ed a mortgage by conditional sale and the 
mortgagee a mortgagee by conditional 
sale: 

Provided that no such transaction 
shall be deemed to be a mortgage. unless 
the condition is embodied in the docu- 
ment which effects or purports to effect 
the sale.” 

It is clear that in document Ex. 20 
the condition is embodied that on pavment 
of the consideration amount being made 
on a certain date. the ostensible buver 
shall transfer the pornertv to the seller. 
It is true that mere incorporation of such 
a condition would not mean that the 
transaction was of necessitv intended: to 
be a mortgage by. conditional sale or vice 
versa. The form in which the deed is 
clothed is not decisive. The real charac 
ter of the transaction has to be ascertain- 
ed from the document itself in light of the 
surrounding circumstances. If the lan- 
guage is plain and unambiguous, it must in 
the light of the surrounding circumstances 
be given its true legal effect. As 
aforesaid the suit document begins 
with the material recital that the 
executor of the document (plaintiff here- 
in) has taken Rs. 1.650/- from the person 
in whose favour the document is executed. 
It is then stated that the amount is re- 
ceived, It is then significantly stated that 
in consideration of the receipt of this 
amount (Tena Aveima), the executor was 
executing the document in respect of the 
stated propertv and was handing over pos- 
session thereof to him. This is the lan- 
guage emploved in the document and in- 
dicates the real character of the transac- 
tion to be not of an outright sale. but of 
a mortgage bv conditional sale. The clause 
providing for reconvevance of the land on 
a certain date on the payment of same 
amount of consideration namely Rupees 
1,650/-. is significant, It isa condition pro- 
viding for reconvevance and is embodied 
in the same document. The language 
used in and the tenor of the document is 
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not such as are ordinarily used in an out- 
right sale transaction. In a sale transac-+ 
tion, the executor will sav that he is sell« 
ing the property to the person in whose 
fevour the document is executed for the 
stated consideration and not that for a con= 
sideration taken by him he is givine the 
land and handing over possession thereof. 


7. It was contended by Mr. M. B. 
Shah for the respondent that the document 
in question was written not by a Solicitor 
or an advocate, but by a bond writer in 
a village in Mehsana District and. there~ 
fore, the language used should be con- 
sidered liberally as ina mofussil pleading. 
It is true that the document is written bv 
one Ramanlal M. Ganesh as stated in the 
document. Presumably he was a bond- 
writer but the document has been ex- 
ecuted in Kalol which is a town in Meh- 
sana District and registered before the 
Sub-Registrar of Kalol. Ordinarily the 
bond-writer would know the essentials 
and the difference between the two trans~ 
actions namely mortgage and a sale. The 
bond-writer has not been examined to 
show what was the real intention of the 
parties. In absence of his evidence. I 
must take it that the document has been 
drawn up by a competent person who 
knew the distinction between a sale and 
a mortgage. Assuming that the document 
is ambiguous, the intention must be 
gathered from the contents of the docu- 
ment with permissible extrinsic evi- 
dence on record to show in what manner 
the language of the deed was related to 
existing facts. Such facts which. in mv 
opinion, would clinch the issue are that 
on the day previous to the execution of 
the document Ex. 20 the writing was 
made in the account-book of the defen- 
dant himself and this was for the con- 
sideration of Rs. 1,551/- and which was 
entered into by defendant’s witness 
Ambalal Prabhudas Ex. 39 who had neso- 
tiated the transaction. As aforesaid. Am- 
balal Prabhudas has stated that the plain- 
tiff wanted money for paving his debts of 
Chandubhai and of others and that the 
plaintiff had told him that he wanted to 
sell away his field. He then contacted the 
defendant. The price was fixed at Rs. 
1.551/-. ‘Kachha’ writing was made in 
the book of account of the defendant, 
which he had written and attested. The 
document, namely the writing in the de- 
fendant’s account-book if produced, would 
have shown the real nature of the transac- 
tion. Ambalal has admitted that the writ- 
ing was in the possession of the defen- 
dant. He has stated in paragraph 7 of his 
deposition that it was a fact that 
the plaintiff had a right to redeem 
the land at the expiry of five vears. 
He has stated that if the defendant had 
not kent this land. nobody else would have 
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advanced him any money. The defendant 
himself was examined at Ex. 32 and he 
has, in paragraph 8 of his deposition in 
cross-examination, stated that it was a fact 
that in the beginning the plaintiff came “to 
place the field” with him for Rs. 1,531/- 
and a writing for this was passed in his 
book of account. In the re-examination 
made by the Court, the defendant tried to 
Say that by using the words “placing of 
the field” he meant selling of the field. 
But his evidence read as a whole clearly 
indicates that what the witness meant to 
say was that the field was to be placed 
with him meaning ‘kept’ with him as, 
stated by Ambalal. When this particu- 
lar answer which is a material circums- 
tance is kept in view while reading the 
text of the document itself and the be- 
ginning portion thereof referred to by me 
above, it is clear that thé transaction in- 
tended to be was one of mortgage by con- 
ditional sale. The other existing fact 
namely, that the plaintiff was in need of 
money as he had to pav debt of one Chan- 
dubhai and of some others as admitted by 
defendant’s own witness lends support to 
this view. The other material circums- 
tance that the defendant did not possess 
the money lending licence indicates the 
reason why the document was couched in 
the language of sale with a condition of 
re-purchase, but the real character of the 
transaction is one of mortgage- Still an- 
other circumstance to be taken into ac- 
count is that although the plaintiff had 
served the defendant with notice Ex. 24 
demanding redemption of the property 
stating that it was a mortgage transaction, 
the defendant did not send anv reply to 
this notice which was admittedly served 
on him. In anv view of the matter, there- 
fore the suit document must be construed 
as one of a mortgage by conditional! sale. 


8. Mr. Shah has contended that 
there was no previous relationship be- 
tween the parties as of a debtor and a 
creditor and. therefore, the transaction 
must be treated as of an out-right sale 
with a condition of re-purchase. But, in 
my opinion, even if it were so, that cir- 
cumstance would not make any the diffe- 
rence to the ultimate conclusion to be ar- 
rived at in this case, having regard to the 
aforesaid discussion. Mr. Shah contend- 
ed that the consideration is not shown to 
be inadequate and that the period of re- 
convevance was a verv short one. thus in- 
dicating that the transaction was one of 
sale with a condition of repurchase. I can- 
not accept Mr. Shah’s contention that the 
short span indicates that wavy. Inadequacy 
of the consideration or adequacy thereof is 
not the circumstance which I am taking 
into account in arriving at the final con- 
clusion. I am not taking into account some 
other circumstance found by the learn- 
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ed trial Judge in favour of this view. I 
am resting my judgment only on the lan- 
guage employed in the suit document it- 
self. the tenor of the document and the 
three surrounding circumstances referred 
to by me in this judgment. I must. there- 
fore, accept Mr. Jhaveri’s contention and 
reject the one raised by Mr. Shah. Ac- 
cordingly, I allow this appeal and set aside 
the decree passed by the learned Assist- 
ant Judge Mehsana, in Regular Civil Ap- 
peal No. 19 of 1966 and restore the pre- 
liminary decree passed bv the learned 
Civil Judge. Kalol, in Regular Civil Suit 
No. 27 of 1965. There will be no order 
as to costs in this appeal. 


Appeal allowed. 


AIR 1973 GUJARAT 194 (Y 60 C 29)* 
S. H. SHETH, J. 

Dhanuben and others, Appellants v. 
Zaverbhai Kalidas, Respondent. 

Second Appeal No. 620 of 1967, DJ- 
10-8-1972, against decision of R. C. Mehta, 
Asst. J., Surat, in Civil Appeal No. 298 of 
1966. 

Index Note :— (A) Hindu Law — Joint 
family — Voluntary payment by member 
towards obsequial ceremonies of father or 
mother or for discharge of joint family debt 
— He cannot claim to be reimbursed from 
family estate or from other members. 


Brief Note:—- (A) In order to saddle 
the family estate or other members with the 
liability of such payments it must be proved 
that there was an agreement amongst the 
members to share such sum or the member 
who made such payment did so under cir- 
cumstances which would bind the family 
estate or other members. (Para 8) 


S. N. Shelat, for Appellants; R. N. Shah 
for N. R. Oza, for Respondent. 


JUDGMENT :— This appeal has been 
filed by the original defendants under the 
following circumstances. 

2. The plaintiff, the defendant No. 2 
and the defendant No. 3 are the sons of one 
Kalidas. The defendant No. 4 is the widow 
of Nanabhai, the deceased son of Kalidas. 
The defendant No. 1 is the widow of Kalidas. 
The defendants Nos. 5, 6 and 7 are the 
daughters òf Kalidas. The plaintiff filed Re- 
gular Civil Suit No. 599 of 1964 in the Court 
of the Civil Judge, Senior Division, at Surat 
for partition of joint family properties and 
for separate possession of his share. 

3. The defendants raised no dispute 
as to the plaintiff’s share in the joint family 
properties. There is also no dispute that 





*Only portions approved for reporting by 
High Court are reported here. 
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the properties in which the plaintiff has been 
claiming a share are joint family properties. 
The defendants raised only two small con- 
tentions against the plaintiff’s claim. They 
claimed a sum of Rs. 1,000/- from the joint 
family estate on the ground that they had 
spent the amount for obsequial ceremonies 
of Kalidas to whom the estate belonged. 
They also claimed a sum of Rs. 7,000/- from 
the joint family estate on the ground that 
the defendants Nos. 2 and 3 had discharged 
the debt of the joint family to that extent. 


4. The learned 5th Joint Civil Judge, 
Junior Division, at Surat, who tried the suit, 
passed in favour of the plaintiff preliminary 
decree for partition awarding to the plaintiff 
3/16th share therein. He rejected both the 


© claims made by the defendants. . 


5. The defendants appealed to the 
District Court. The learned Assistant Judge 
who heard the appeal confirmed the decree 
of the Trial Court and dismissed the appeal. 


6. It is that appellate decree which is 
challenged by the defendants in this Second 
Appeal. 

7. Kalidas to whom the estate belong- 
ed died on 23rd April, 1962. There is no 
dispute before me in regard to the share 
which has been awarded by the courts below . 
to the plaintiff. 

8. Mr. Shelat, appearing for the de- 
fendants, has raised two contentions before 
me. One of them relates to the aforesaid 
sum of Rs. 1,000/- and another relates to 
the aforesaid sum of Rs. 7,000/-. So far as 
the defendants’ claim of Rs. 1,000/- is con- 
cerned, the learned Appellate Judge has re- 
corded the finding that the defendants had 
spent that amount after the obsequial cere- 
monies of Kalidas. It is a finding of fact 
and, therefore, it has not been assailed before 
me. So far as the sum of Rs. 7,000/- is 
concerned, the learned Appellate Judge has 
found that the defendants have not proved 
that they paid joint family debts to the ex- 
tent of Rs. 7,000/-. He has on facts held 
that the defendants paid only a part of the 
amount and no more. The question which 
has been raised for my consideration is whe- 
ther the defendants are entitled to be re- 
imbursed from the joint family estate to the 
extent of the amount they have proved to 
have spent, on those two counts. In my 
opinion, if a member of a joint Hindu family 
has volunteered to pay funeral expenses for 
the performance of the obsequial ceremonies 
of his deceased father or mother, he cannot 
claim any contribution from the other mem- 
bers of the joint family because voluntary 
payment made by a member of a joint family 
for such a purpose does not give rise to 
any cause of action against other members 
of the joint family. In order to saddle the 
joint family estate or other members of the 
joint family with the liability of such a pay- 
ment it must be proved that there was an 
agreement amongst the members of the joint 
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family to share such expenses or that the 
member who made such expenses, did so 
under the circumstances which would bind 
the joint family estate or other members of 
the joint family. So far as the claim of the 
defendants Nos. 2 and 3 in regard to the 
discharge of joint family debts by their pay- 
ment is concerned, the learned Appellate 
Judge has found that there was no joint 
family debt existing at the date of partition. 
He has, however, found that some joint fami- 
ly debt existed prior to partition and that 
the defendants Nos. 2 and 3 had discharged 
it by paying it off. He has recorded a fur- 
ther finding that the defendants Nos. 2 and 3 
have not proved that the payment which 
they made for discharging the joint family 
debt was a loan advanced to the joint family. 
In my view, if a member of a joint family 
has purely voluntarily discharged a joint 
family debt by making payment out of his 
own funds, he is not entitled to any contri- 
bution from other members of the joint 
family because the unilateral exercise of a 
bare or mere volition by a person to do a 
certain thing does not create an obligation 
for another nor does it create any right in 
favour of the person who thus exercises his 
volition. In other words, there must be a link 
between the exercise of volition by a member 
of a joint. family and the liability which it is 
supposed to produce for the joint family 
estate or other members of the joint family. It 
is this link which is missing in the instant 
case. Voluntary payment is one which flows 
from the free exercise of one’s volition. The 
free exercise of one’s volition cannot lead 
to the creation of liability for anyone else. 
In order to render other members of the 
joint family liable to contribute towards the 
payment made by one of them it must be 
shown that the debt was either discharged out 
of joint family funds or it must be shown 
that one who discharged the joint family 
debt out of his own funds did so under the 
circumstances which would bind the joint 
family estate or other members of the joint 
family and create a right in his favour to 
be reimbursed from it. The Courts below 
have not approached the question from this 
angle. It has, therefore, become necessary 
for`me to set aside the findings recorded by 
the Courts below on that point and to re- 
mand the suit to the Trial Court for taking 
further evidence on these two points in order 
to arrive at a correct decision. 


Case remanded. 
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Ismail Karimji Devdiwala and others, 
Appellants v. The Municipal Corporation of 
the City of Ahmedabad, Respondent. 


sn Appeal No. 203 of 1966, D/- 13-7- 


Index Note:— -(A) Municipalities — 
Bombay Provincial Mumicipal Corporations 
Act (59 of 1949), Ss. 460, 461 — By-laws 
under S. 460 — Applicability to area includ- 
ed within limits of Municipal Corporation 
after framing of such by-laws. 

Brief Note :— (A) The moment any new 
area came to be included within the munici- 
pal limits of the Corporation, the whole Act 
would be applicable and all the parties resid- 
ing in that area would be governed by the 
provisions of the Act. But even the by-laws 
though they do not become part of the Act, 
they get force of law as stated in Section 462 
of the Act. Once they get force of law, they 
cannot be challenged on the ground that they 
were enacted prior to the area being includ- 
ed within the municipal limits. ATR 1963 SC 


‘771, Distinguished. Criminal Appeal No. 45 


of 1969, D/- 1-2-1972 (Guj), Rel. on. 
(Para 4) 
Index Nofte:— (8) Bombay Provincial 
Municipal Corporations ‘Act (59 of 1949), 
Ss. 69, 45 — “Mumicipal Officer” — Meaning 
of — Estate and City Improvement Officer 
whether Municipal Officer. 

Brief Note :— (B) There is no warrant for 
confining the use of the words ‘municipal of- 
ficers’ to the four officers included in Sec- 
tion 45 of the Act. That would be limiting 
the scope of Section 69. The Estate and 
City Improvement officer is attached to the 
Municipal Corporation and is an officer 
under the employ of the Corporation. There- 
fore, the powers and functions of the Com- 
missioner could be delegated to him under 
Section 69. (Para 5) 

Index Note:— (©) Municipalities — 
Bombay Provincial Municipal Corporations 
Act (59 of 1949), S. 254 — Notice by Estate 
and City Improvement Officer to show cause 
why proceedings for removal of unauthorised 
constructions should not be taken — Per- 
sonal hearing to person concerned not neces- 


sary. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1963 SC 771 = (1963) Supp 1 

SCR 710, Bagalkot City Munici- 

pality v. Bagalkot Cement Co. 
(1972) Criminal Appeal No. 45 of 1969, 

D/- 1-2-1972 (Guj) 

7 S. K. Zaveri, for Appellants; 
Desai, for Respondent. 

JUDGMENT :— This appeal raises a 

very interesting question of law whether the 
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by-laws framed by the Ahmedabad Municipal 
Corporation under the Bombay Provincial 
Municipal Corporations Act, would be ap- 
plicable to,a person residing in an area which 
was subsequently included within the muni- 
cipal limits of the city of Ahmedabad. 

2. The facts giving rise to this ap- 
peal briefly stated are as under :— 

The present appellants are the owners 
of land bearing survey number 260 situated 
within the limits of Paldi village. They had 
constructed rooms, houses, garage workshop 
etc. and installed machinery thereon for oil 
mill, cloth printing works and other trades. 
The land bearing survey number 260 was 
not within the limits of the Corporation 
when the Act was enacted and came into 
force in the city of Ahmedabad. The said 
land was included within the city limits on 
13-8-1958. The plaintiff had made certain 
construction viz. a chimney with a platform 
and a boiler with a platform and the shed 
thereon, without giving an intimation about 
the construction to the Corporation as re- 
quired under Section 254 of the Act and 
Rule 6. The Corporation thereupon served 
notices on the plaintiff directing him to show 
cause why the said unauthorised construction 
should not be removed. The plaintiff by his 
reply Ex. 36 informed the Corporation that 
the construction was prior to the incorpora- 
tion of the Paldi area within the municipal 
limits and hence the question of giving any 
notice for new construction did not arise. 
As the Corporation contemplated action 
against him, after giving a statutory notice, 
the plaintiff filed the suit for a declaration 
that the notices served on him by the Cor- 
poration were illegal, ultra vires and bad in 
Jaw and for a permanent injunction restrain- 
ing defendant No. 1 Corporation and its of- 
ficers, servants and agents from removing or 
pulling down or otherwise affecting the 
buildings and work on plaintiff’s survey num- 
bers 260, 260-A and 260-C-I-1. The defend- 
ant Corporation by its written statement 
Ex. 13 resisted the suit. It contended that 
the notices were legal; that the disputed con- 
struction came in existence after the area 
was included within the city limits on 13-8- 
1958; that a prohibitory order in fact was 
issued and served on the plaintiff and the 
4th defendant on 4-10-1963 when the con- 
struction was being put up; that in spite of 
the said prohibitory order, construction was 
completed in violation thereof and hence the 
notices were issued against them; that all the 
provisions of the rules, regulations and by- 
laws under the Act would apply to the facts 
of the present case and it is not correct to say 
that the disputed construction had been put up 
prior to the area being included within the 
limits of the Ahmedabad Municipal Corpora- 
tion; that the Commissioner had delegated 
all the powers to the Estate and City Impro- 
vement Officer under Section 69 (1) of the 
Act to perform duties and functions under 
Section 260 of the Act and hence, the notices 
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issued by him were legal and valid. From 
the pleadings of the parties, the learned 
Judge framed the following issues :-— 

“1, Whether the notices exhibits 17 and 
18 are bad in law, illegal and ultra vires? 

‘2. Whether the disputed constructions 
were in existence prior to 13th August, 1958 
when the area concerned got included within 
the city limits? 

3. Whether there was a valid delegation 
in favour of the Estate and City Improve- 
ment Officer, to issue notices under Sec- 
tion 260 of the Bombay Provincial Munici- 
pal Corporations Act, 1949? 

4. Whether the plaintiff is entitled to the 
permanent injunction as prayed for? 

5. What decree and order?” 


The learned Judge decided issues Nos. 1, 2 
and 4 in the negative and issue No. 3 in the 
affirmative. On these findings, the learned 
Judge dismissed the suit. Against the said 
judgment and decree, the plaintiff has pre- 
ferred the present appeal. 


2A. Mr. S. K. Zaveri, learned Advo- 
cate for the appellant made the following 
submissions:— 

1. The construction was made prior to’ 
the land being incorporated within the muni“ 
cipal limits and therefore the said construc- 
tion cannot be considered`to be unauthorised 
and cannot be ordered to be removed; 

2. The by-law under which the con- 
struction is sought to be declared wnauthoris- 
ed was not re-enacted after this land came 
within the municipal limits and hence the 
same cannot be applicable in the case of 
the plaintiff; 

3. that the notices issued by the Estate 
and City Improvement Officer were not valid 
as he cannot be said to be an officer as 
contemplated in Section 45 of the Act and 
therefore, the powers delegated to him by 
the Commissioner cannot be said to be pro- 
perly delegated; 

4. that the said officer, before issuing 

notices, had not heard the plaintiff and hence, 
the notices were illegal being violative of the 
principles of natural justice. 
In support of his submissions, Mr. Zaveri 
invited my attention to the relevant provi- 
sions of the Bombay Provincial Municipal 
Corporations Act, 1949, hereinafter referred 
to as the Act. Before considering the ques- 
tion of law involved in this appeal, it will 
be worthwhile to refer to the evidence on 
record in order to find out whether the im- 
pugned construction was made by the plain- 
tiff prior to his land being incorporated with- 
in the municipal limits of the city of 
Ahmedabad. It is not disputed that the 
Paldi area in which the suit land is situated 
was included within the municipal limits of 
the city of Ahmedabad on 13th August, 1958, 
The plaintiff’s case is that all the construc- 
tion mentioned in the said notices was in 
existence prior to the said date. 


fe 
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[Then after discussing evidence his Lord- 
ship observed]. Thus, the defendant has 
clearly established from the oral as well as 
documentary evidence that all this construc- 
tion was made by the plaintiff after the Paldi 
area came to be incorporated within the 
municipal limits of the city of Ahmedabad 
on 13th August, 1958. I do not agree with 
the learned Advocate for the appellants that 
the impugned construction was already there 
and that the said chimney and platform 
were already utilised for the oil mill which 
existed there at the relevant time. If this 
construction was made after the Paldi area 
came to be incorporated in the city of 
Ahmedabad, the plaintiff has got to obtain 
permission of the Corporation before mak- 
ing any construction as provided in Sec- 
tions 253 and 254 read with Rule 6 framed 
under the Act. Section 254 (1) states— 

“(1) Every person who shall intend— 

(a) to make any addition to a building 
or 

(g) to carry out any repairs to a building 
involving the construction of a floor or a 
room; 

shall give notice to the Commissioner, in 
the form prescribed in the by-laws and con- 
taining all such information as may be Te- 
quired to be furnished under the by-laws.” 
Rule 6 states— 


“(1) No person shall commence to erect 
a new building or to execute any such work 
as is described in Section 254— 

(a) until he has given notice of his in- 
tention, as herein before required, to erect 
such a building or execute such work and 
the Commissioner has either intimated his 
approval of such building or work or failed 
to intimate his disapproval thereof within the 
period prescribed in this behalf in Rule 3 
or 4.” 

No such notice seemed to have been given 
by the plaintiff to the Corporation before 
making this construction. It is, therefore, 
clear that whatever construction the plaintiff 
had made on the land without obtaining the 
permission of the Commissioner would be 
unauthorised and was liable to removal. 
Having failed in his effort to show that the 
said construction was made prior to the area 
being included within the municipal limits, 
the plaintiff submitted that there was no 
question of making an application to the 
Commissioner as contemplated under Sec- 
tion 254 of the Act and the Rule 6 made 
thereunder for the simple reason that the 
by-laws under which the form of the applica- 
tion was prescribed were promulgated prior 
to the Paldi area being included within the 
municipal limits and as these by-laws were 
not re-enacted after the area was included 
within corporation limits, these by-laws would 
not be binding on the plaintiff and therefore 
no proceeding could be taken against him 
for not giving a notice to the Commissioner 
before making any construction. It was 
urged by the learned Advocate for the Cor- 
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poration that this question regarding validity 
of the by-laws does not directly arise in this 
case. Mr. Desai invited my attention to the 
contents of the notices, Exs. 17 and 18 issued 
by the Estate and City Improvement officer. 
He urged that the plaintiff had made the 
construction in contravention of building re- 
gulation No. 6 as stated in notices, Exs. 17 
and 18. Mr. Desai urged that it was not 
the case of the Corporation that the plain- 
tiffs act was unauthorised as being contrary 
to the provisions of the by-law. 


3. Mr. Desai submitted that any per- 
son who intended to make a new construc- 
tion or to carry out repairs to a building in- 
volving construction of a floor or a room, 
was required to give a notice to the Com- 
missioner in the form prescribed by the by- 
law as stated in Section 254 of the Act. He, 
therefore, urged that what was required to 
be done by the plaintiff was to give a notice 
and it was immaterial whether the by-law 
under which the form was prescribed was 
valid or not. According to Mr. Desai, if 
the plaintiff failed to give a notice altogether 
before making the construction, he would be 
violating the provisions of Section 254 read 
with Rule 6 and therefore it would be com- 
petent for the Corporation to take appro- 
priate proceedings against him. Mr. Zaveri 
on the other hand explained it away by say- 
ing that he could not give any notice to the 
Corporation for the simple reason that the 
by-law under which the form was prescribed 
could not be said to be valid and would not 
be applicable in his case as the said by-law 
was not re-enacted after the Paldi area was 
included within the municipal limits. 


4. Mr. Zaveri referred to Sec. 460 of 
the Act which states— 

“No by-law shall be made by the Cor- 
poration, unless— 

(a) a notice of the intention of the Cor- 
poration to make such by-law into considera- 
tion shall have been given in the official 
gazette,.and in the local newspapers at least 
six weeks before the date on which the Cor- 
poration finally considers such by-law; 


(b) a printed copy of such by-law shall 
have been kept at the chief municipal office 
and made available for public inspection 
free of charge by any person desiring to 
peruse the same at any reasonable time for 
at least one month from the date of the 
notice given under clause (a); 

{X K X X XK 

(d) all objections and suggestions which 
may be made in writing by any person with 
respect thereto within one month of the date 
of the notice given under clause (a) shall 
have been considered by the Corporation.” 
Mr. Zaveri therefore, urged that as required 
under Section 460 of the Act, no by-law 
could be made by the Corporation until all 
the objections, suggestions which may be 
made in writing by any person in respect 
thereto were considered by the Corporation. 
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He urged that the Paldi area was not within 
the municipal limits at the time the by-laws 
were made and hence, the question of giving 
any objections and suggestions with respect 
to the by-laws by the plaintiff and other resi- 
dents of the Paldi area would not arise. Thus, 
any by-law made with regard to the other 
areas of the Ahmedabad city could not be 
made applicable to an area which was in- 
corporated within the municipal limits after 
the said by-laws were framed. He urged 
that these by-laws would not be binding on 
the plaintiff and would not govern his case. 
No action, therefore, could be taken against 
the plaintiff for making any construction 
without intimating the Corporation. In sup- 
port of his case, Mr. Zaveri referred to the 
case of Bagalkot City Municipality v. Bagal- 
kot Cement Co., AIR 1963 SC 771, wherein 
it was observed that— 


“A by-law made, without the previous 
publication of its draft to ‘persons likely to 
be affected thereby’ as required by Sec. 48 (2) 
would be an invalid bye-law. The publica- 
tion contemplated by Section 48 (2) is publi- 
cation to persons whom the bye-law when 
made is likely to affect by its own terms and 
not to persons residing outside the municipal 
district as constituted when the bye-law was 
made or who were not the rate payers of 
the municipality. Since a by-law cannot be 
made under Section 48 so as to affect people 
by its own terms or force unless to them it 
had been previously published, the present by- 
law cannot be read as including within the 
octroi limits the municipal district as exten- 
ded from time to time. To do that would 
be to give it a meaning against its context 
and this, the General Clauses Act does not 
warrant.” 


Relying on these observations, Mr. Zavery 
very forcefully urged that as the residents of 
the Paldi area could not give their objections 
and suggestions to the by-law when it was 
amended because the Paldi area was not 
within the municipal limits, the said by-law 
could not affect their own rights and interest 
and therefore it could not be binding on 
them after the said Paldi area was included 
in the city limits without it being re-enacted. 
Apparently, this ruling would help Mr. 
Zaveri. But if it is minutely perused, it 
would be seen that the observations made 
by the Supreme Court are with regard to the 
actual wording used in Section 48 (2) of 
the Bombay District Municipalities Act, 
wherein in Section 48 (2), the words used 
were — “persons likely to be affected there- 
by.” It is interesting to note that in Sec- 
tion 460 of the Bombay Provincial Munici- 
pal Corporations Act, no such words like 
“persons likely to be affected thereby” are 
found. In sub-clause (d) it is merely stated— 

“No by-law shall be made by the Cor- 
poration unless— 


(d) all objections and suggestions which 
may be made in writing by any person with 
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respect thereto within one month of the date 
of the notice given under Clause (a) shall 
have been considered by the Corporation.” 
The use of the wards “by any person with 
respect thereto” would include all the resi- 
dents of the city of Ahmedabad and not 
necessarily “any person likely to be affected 
thereby” as stated in Section 48 (2) of the 
Bombay District Municipalities Act. Besides, 
Section 462 says— 


“When any by-law has been confirmed 

by the State Government it shall be publish- 
ed in the official gazette, and thereupon shall 
have the force of law.” 
In the instant case, all the requirements of 
Section 460 were followed by the Corpora- 
tion before framing the bye-law. It is not 
the say of the learned Advocate for the plain- 
tiff that proper procedure had not been gone 
into by the Corporation before enacting the 
said by-law. His only grievance is that 
whatever by-law may have been enacted 
prior to the Paldi area being included within 
the municipal limits, would not be binding 
on the plaintiff because he had no opportunity 
to give objections and suggestions as requir- 
ed under sub-clause (d) of Section 460. Thus, 
the pertinent question which would arise for 
my consideration is—whether when the by- 
law has been duly confirmed by the 
State Government and after it is published 
in the official gazette, and gets force of law, 
would it be open to the plaintiff to say that 
this by-law could not be applicable to him 
simply because at the time it was promulgat- 
ed, the place in which the suit property is 
situated was not within the city limits of 
Ahmedabad? In my opinion, after the by- 
laws are duly enacted and published in the 
official gazette, they get force of Jaw and 
would be equally applicable to the new area 
which would be included in the municipal 
limits. The ratio of the case before the 
Supreme Court cannot govern the facts of 
the instant case. As already observed ear- 
lier, the material words “persons likely to 
be affected thereby” as stated in S. 48 (2) 
of the District Municipalities Act are not 
found in Section 460 of the Act and second- 
ly, there is no such section like Section 462 
in the District Municipalities Act under which 
the by-law gets the force of law. In this 
connection, it will be worthwhile to refer to 
the observations of the Supreme Court in 
this very case wherein it is stated— 

“From what we have said it does not 
follow that a by-law cannot under some pro- 
vision in the Act other than Section 48 af- 
fect people to whom it had not been publish- 
ed before it was made. All that we have 
said is that a by-law cannot be made under 
Section 48 so as to affect people by its own 
terms or force unless to them it had been 
previously published. 

We are concerned only with the initial 
validity of a by-law for interpreting the 
meaning of the words used in it. The argu- 
ment or the appellant contemplates a situa- 
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tion where an existing valid by-law is by an 
independent statutory provision made to 
affect people to whom it had not been pub- 
blished before it was made. With such a 
Situation we are not concerned. We are 
unable to agree that if some provision of 
the Act exists which makes a valid by-law 
applicable to the newly added areas of a 
municipality and to the residents there, 
though to them the by-law might not have 
been published before it was made, it would 
follow that a by-law could be validly made 
under the Act without previous publication 
to persons likely to be affected thereby. We 
repeat that if it cannot be so made, the pre- 
sent by-law cannot be read as including with- 
in the octori limits the municipal district as 
extended from time to time. To do that 
would be to give it a meaning against its 
context and this, the General Clauses Act 
does not warrant.” 


— 


With respect, I am in entire agreement with 
the principle of law enunciated therein. In 
the instant case, the Corporation does not 
rely on the impugned by-law for taking ap- 
propriate proceedings against the present 
plaintiff. The Corporation had given notices 
to the plaintiff for violation of the provisions 
of Section 254 read with Rule 6 of the Act. 
It is an admitted position that no notice was 
given by the plaintiff before making the im- 
pugned construction. The plaintiff, therefore, 
would clearly be liable for his acts done in 
contravention of the said provisions. I am 
unable to agree with Mr. Zaveri that the 
notices as issued by the Corporation were 
invalid because the by-laws under which he 
was required to give an application, were 
invalid. It may be noted that the plaintiff 
was not required to give a notice under by- 
laws. The plaintiff was required to give 
notice under Section 254 of the Act and 
Rule 6 made thereunder what Section 260 
contemplates was that the application should 
be given in the form prescribed under the 
by-law. Having failed to give any such 
notice, the plaintiff cannot be heard to say 
that the by-law which had prescribed the 
form was invalid and that precluded him 
from giving an application. The case of the 
plaintiff from the beginning was that the said 
construction was made prior to the area being 
included within the city limits of Ahmedabad 
and therefore it was not necessary for him 
to give any notice to the Commissioner be- 
fore making the construction. As already 
observed earlier, the plaintiff has failed to 
prove that the impugned construction was 
made prior to the said area being included 
within the municipal limits of the city of 
Ahmedabad. From the evidence on record, 
I am satisfied that the said construction was 
made after the Paldi area came to be incor- 
porated within the municipal limits. There- 
fore, if the plaintiff wanted to make any new 
construction or any repairs which required 
construction of a floor or a room, he was 
required to give a notice to the Commis- 
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sioner in the prescribed form. I am unable 
to agree with Mr. Zaveri that the said by- 
law which prescribed the form was invalid 
because it was enacted prior to the Paldi area 
being incorporated within the municipal 
limits. I have already said that it was not 
necessary to invite objections from the per- 
sons affected thereby but it was open to any 
person to give objections to the Corporation. 
The plaintiff had, at no time, raised any ob- 
jection to the said by-law. Besides, as stated 
earlier, the by-law having obtained the force 
of law, it cannot be challenged by the plain- 
tiff on the ground that the said by-law was 
not re-enacted .after the Paldi area was in- 
cluded within the municipal limits of the city 
of Ahmedabad. In my opinion, it is not 
necessary to re-enact the by-law before apply- 
ing the same to any new area which may be 
incorporated within the municipal limits of 
the city of Ahmedabad. There is no warrant 
for the submission made by Mr. Zaveri that 
in such a case, it was obligatory on the 
Corporation to invite objections from the 
residents of the new area before applying the 
said by-law to that area. Mr. Desai, learned 
Advocate for the Corporation invited my at- 
tention to a judgment of this High Court in 
Criminal Appeal No. 45 of 1969 decided on 
ist February, 1972 wherein my -learned 
brother A. D. Desai, J. had negatived the 
contention raised by the accused that after 
application of the Act to the new area, rules 
were not published and hence, the accused 
could not be charged for committing breach 
of the rules. It was observed— 

“Section 453 of the Act provides that 
the rules mentioned in the Schedule ‘A’ as 
amended from time to time shall be deemed 
to be part of the section. There is no dis- 
pute, and there cannot be any, that the rules 
in respect of which the breach is alleged are 
contained in schedule ‘A’ which was enacted 
with the Act. In view of the provisions of 
Section 453 of the Act, the rules became 
applicable as soon as the Act came into 
operation. A person is deemed to know the 
law. As the rules are part of the Act the 
accused was deemed in law to know the pro- 
visions thereof.” 

Mr. Zaveri however tried to distinguish this 
ruling by stating that the rule as soon as it 
was framed became part of the Act itself 
and, therefore, when the Act was applied to 
a particular area, the rules automatically 
came to be applied which was not the casa 
with regard to the by-laws. He urged that 
the by-laws did not become part of the Act 
and therefore, it would be open to the plain- 
tiff to urge that the by-law being invalid, 49 
action could lie against him for making the 
construction without obtaining prior permis- 
sion. It is true that the by-law does not 
become part of the Statute as in the case of 
a rule. As stated in Section 453 of the Act. 

“The Rules in the Schedule A as amend- 
ed from time to time shall be deemed to be 
part of this Act.” 
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Thus, the moment any new area came 
to be included within the municipal 
limits of the Corporation, the whole 
Act would be applicable and all the 
parties residing in that area would be gov- 
erned by the provisions of the Act. But even 
so far as the by-laws are concerned, even 
though they did not become part of the Act, 
they get force of law as stated in S. 462 of 
the Act. Once it gets force of law, it can- 
not be challenged on the ground that the 
said by-law was enacted prior to the area 
being included within the municipal limits. 
In my opinion, the learned Judge below was 
right in holding that the notices issued by 
the Corporation were valid. 


5. Lastly, it was urged by Mr. Zaveri 
that the notices were invalid because they 
were not issued by the Commissioner and 
were issued by the Estate and City Improve- 
ment Officer. He submitted that under Sec- 
tion 69 of the Act, the powers and functions 
of the Commissioner could be delegated to 
a municipal officer generally or specially em- 
powered in-this behalf. Mr. Zaveri submit- 
ted that the Estate and City Improvement 
Officer could not be said to be a municipal 
officer as contemplated in Section 69 of the 
Act. He referred to Section 45 of the Act 
which enumerates municipal officers. Ac- 
cording to him, municipal officers contemplat- 
ed in Section 69 would be city engineer, 
medical officer of health, municipal chief 
auditor and municipal secretary as enumerat- 
ed in Section 45 (1) of the Act. I am unable 
to agree with him. In fact, there is no 
warrant for confining the use of the word 
‘municipal officers’ to the four officers in- 
. cluded in Section 45 of the Act. That would 
be limiting the scope of Section 69. That 
could not be the intention of the Legislature. 
Besides, the municipal officers are not mere- 
ly four officers enumerated in Section 45 of 
the Act but there would be other officers as 
would be determined by the standing com- 
mittee from time to time as stated in Sec- 
tion 51 of the Act. It is not disputed that 
the Estate and City Improvement officer is 
attached to the Municipal Corporation and 
is an officer under the employ of the Cor- 
poration. It cannot, therefore, be said by 
any reasoning that the Estate and City Im- 
provement Officer is not an officer to whom 
the powers or functions of the Commissioner 
could not be delegated under Section 69 of 
the Act. As already stated earlier, Sec. 69 
js very wide in its scope and it would be 
open to the Municipal Commissioner to 
delegate these powers to any municipal of- 
ficer of his choice. There is no warrant for 
the conclusion that the municipal officers 
contemplated in Section 69 would be only 
those municipal officers who are included in 
Section 45 of the Act. In my opinion, any 
officer serving in the Corporation would be a 
competent person to whom delegation of the 
powers and functions of the Commissioner 
could be made. In my view, the order passed 
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by the Commissioner delegating his functions 
to the Estate and City Improvement Officer 
is valid and as the impugned notices, Exs. 17 
and 18 were issued by this officer, under the 
powers delegated to him by the Commis- 
sioner it cannot be said that the notices were 
invalid. 

6. Mr. Zavery, then, made a griev- 
ance that the present plaintiff was not given 
an opportunity by the Corporation before 
issuing the impugned notices on him, and 
therefore the notices were illegal and invalid 
being violative of the principles of natural 
justice. I fail to understand the reasoning of 
the learned Advocate for the appellant. The 
notices issued by the Estate and City Im- 
provement Officer aked the plaintiff to show 
cause why the proceedings should not be 
taken against him and pursuant to these 
notices, the plaintiff in fact gave a reply, 
Ex. 36. There is nothing in the Act or in 
the rules made thereunder under which any 
personal hearing was to be given. Merely 
because the plaintiff was not heard in per- 
son, it cannot be said that any principles of 
natural justice were violated. Whatever the 
plaintiff had to urge was stated in his reply 
Ex. 36 and if after perusing the reply, the 
Corporation thought it fit to take proceed- 
ings against him, it cannot be said that the 
act of the Corporation would be in con- 
fravention of the principles of natural jus- 
tice. Taking a cumulative picture of the oral 
as well as documentary evidence on record, I 
am satisfied that the notices Exs. 17 and 18 
issued by the Estate and City Improvement 
officer were valid. 

7. In view of this state of affairs, the 
appeal fails and is dismissed with costs. 

Appeal dismissed. 
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the consent decree of properties not involv- 
ed in the subject-matter of the suit, would 
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not require compulsory registration of the 
whole decree. The decree would still be 
valid to the extent of suit properties. AIR 
1945 Bom 143, Distinguished. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1945 Bom 143=46 Bom LR 931, 
Sapdu Laxmanshet v. Soniram Ragho 5 
AIR 1944 Bom 46=45 Bom LR 1045, 
Ambalal Chunthabhai v. Somabhai 
Bakorbhai 
AIR 1934 Bom 215=36 Bom LR 443, 
Manjubai Kashinath v. Pandurang 
Jayram 
N. C. Shah, for Appellants; R. N. Shah, 
for N. R. Oza, for Respondents Nos. 1 to 
3. 
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JUDGMENT:— This appeal is directed 
against the order of the Joint Civil Judge, 
Senior Division, Surat ordering execution 
proceedings to proceed and appointing Mr. 
Sunil C. Bhukhanwala as the Commissioner 
to divide the house as per the terms of the 
decree. 

2. The facts giving rise to this 
appeal briefly stated are as under:— 

Special civil suit No. 268 of 1947 was 
filed in the Court of the learned Civil Judge, 
Junior Division, Surat by the minor Tha- 
korbhai alias Ishwarbhai Ichhubhai and 
four other minors against Bai Devi and 
others wherein the following reliefs were 
prayed for by the plaintiffs:— 

“(A) The properties mentioned at item 
Nos. 1 to 8 in Schedule B of the plaint may 
be given to us and the deft. No. 9 from 
the possession of the deft. Nos. 1 to 3; 


(B) It may be held that after the death 
of the defendant No. 1 -the plaintiffs are 
the owners of the properties mentioned at 
item No. 9 in schedule B and an injunction 
may be issued—to the defendant No. 1 res- 
training her from disposing the properties 
or causing the same to be disposed of, and 
directing her to preserve the properties. 

(C) The mesne profit in respect of item 
Nos. 1 to 8 in schedule B from July 1946 
till the date of handing over the possession 
of the properties may be fixed and the same 
nay be awarded from the defendants Nos. 1 
to 3. 


(D) The costs of this suit may be 
awarded from the deft. Nos. 1 to 3.” 
There was compromise between the parties 
and a decree in terms of the compromise 
was passed by the Court. Subsequently, 
special darkhast No. 41 of 1964 was filed 
for executing the decree with regard to one 
house situated in Bhandari falia in the 
village site of that village admeasuring 
80-6” X 287-9” as per the description given 
in schedule B at serial No.2 thereof. 
Various contentions were taken by the de- 
fendants-judgment-debtors against execution 
of the said decree. They alleged that the 
Court in which the Darkhast was filed had 
no jurisdiction to execute the decree; that 
the compromise decree included some pro- 
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perties which were not the subject-matter of 
the suit and hence, the decree was invalid; 
that as the compromise decree which in 
effect was a decree for partition of immov- 
able property of the family was not regis- 
tered, it was inadmissible in law. Finally, 
it was contended that as defendant No. 3 
bad died and as his legal representatives 
were not brought on record in the original 
decree, this decree could not be executed 
against them by the transferee Court. The 
learned Judge in a very elaborate judgment, 
after considering all the questions of fact 
and law, negatived these objections and 
ordered execution proceedings to proceed 
further. He also appointed a Commissioner 
to partition the property as per the terms of 
the decree. Against the said order of the 
learned Judge below, the present appeal has 
been preferred by the original ` judgment- 
debtors. 

3. Mr. N. C. Shah, learned Advo- 
cate for the appellants has taken the same 
defences before me. He urged that (1) the 
compromise decree in question relates to 
some properties which were not the subject- 
matter of the suit and hence, the decree 
passed by the Court has gone beyond the 
provisions of Order 23, Rule 3, C. P. Code. 
The decree, therefore, is invalid and cannot 
be executed. (2) The decree in effect is a 
decree for partition of the suit property and 
as some of the immovable properties men- 
tioned in the compromise decree were not 
the subject-matter of the suit, the decree 
was required to be compulsorily registered 
and as the same was not registered, it is 
inadmissible in law. (3) The application for 
execution of the decree against the legal 
Tepresentative of judgment-debtor No. 3 
who had died subsequent to the passing of 
the -decree, should be given to the Court 
which originally passed the decree. In the 
instant case, as the decree was passed by 
the learned Joint Civil Judge, Senior Divi- 
sion, Surat, the present execution application 
filed in another Court was not tenable. 

4. In order to appreciate the sub- 
missions made by the learned Advocate for 
the appellants, it will be worthwhile to refer 
to the provisions of Order 23, Rule 3, 
C. P. Code. Rule 3 states— 


“Where it is proved to the satisfaction 
of the Court that a suit has been adjusted 
wholly or in part by any lawful agreement 
or compromise, or where the defendant 
satisfied the plaintiff in respect of the whole 
or any part of the subject-matter of the 
suit, the Court shall order such agreement, 
compromise or satisfaction to be recorded, 
and shall pass a decree in accordance there- 
with so far as it relates to the suit.” 

Thus, under the provisions of Rule 3, it 
would be open to the parties to enter into 
compromise pertaining to properties which 
may not even’ be the subject-matter of the 
suit. But the operative part of the decree 
_ passed by the Court should relate only to 
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the properties which were the subject-matter 
of the suit. In the instant case, the final 
decree in terms of the compromise which 
has been passed by the Court seems to in- 
clude some properties which were not the 
subject-matter of the suit. The original 
plaint is not before me. But the consent 
decree seems to contain the whole of the 
plaint along with the schedules mentioning 
all the properties therein. The operative 
part of the decree shows that some proper- 
ties which were not the subject-matter of the 
suit are also included therein. A question, 
therefore, which may arise for consideration 
in this appeal is—whether such a decree is 
invalid. As observed earlier, it would be 
open to the parties to enter into a com- 
promise with regard to the properties which 
may not be the subject-matter of the suit. 
The only limitation on the Court is that, 
the operative part of the decree should re- 
late only to the subject-matter of the suit. 
Under such circumstances, if the operative 
part of the decree while including whole of 
the subject matter of the compromise, also 
comprises some other properties it cannot 
be said that the decree would be invalid 
merely because it pertains to some proper- 
ties which were not the subject matter of 
the suit. No. doubt, there is a divergence 
of opinion amongst various High Courts of 
this country on this point. The learned 
Judge below has taken into consideration 
this divergence of opinion amongst various 
High Courts. However, in view of the fact 
that this point has already been decided by 
the Bombay High Court prior to 1960 and 
the said decision being binding on me, I 
need not consider the decisions of the other 
High Courts and with respect I agree with the 
Bombay view. In the case of Ambalal 
Chunthabhai Patel v. Somabhai Bakorbhai 
rari: AIR 1944 Bom 46, it was observed as 
under:— 


“Under Order 23, Rule 3, the Court is 
bound to record a compromise in accord- 
ance with the terms “so far as it relates to 
the suit.” But where the compromise is 
plainly outside the suit, it is open to the 
Court to refuse to incorporate it in the de- 
cree. The expression “so far as relates to 
the suit” in Order 23, Rule 3 is wider than 
the expression, “so far as relates to so much 
of the subject-matter of the suit as is dealt 
with by the compromise,” which occurred in 
Section 375 of the former Code. Whether 
the compromise relates to the suit or not is 
a question which the Court which tries the 
suit has jurisdiction to decide. Even in cases 
where a part of the compromise does not, 
strictly speaking, relate to the suit and 
nevertheless the Court decides that-it does 
relate to the suit and incorporates it into the 
operative portion and passes a decree in 
terms of it, the decree is not a nullity and 
not one passed without jurisdiction, but 
would be binding upon the parties to the 
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decree, and its validity cannot be question- 
ed in execution proceedings of that decree 
nor can any title derived under it be attack- 
ed. It is the duty of the Court under O. 23, 
R. 3 to see that although the whole of the 
compromise between the parties is recorded, 
the operative portion of the decree is con- 
fined to that part only which relates to the 
suit. But it does not necessarily follow that 
if the . Court does not strictly follow this 
direction, it is açting without jurisdiction”. 
In the instant case, therefore, even though 
the decree passed by the Court in terms of 
the compromise pertains to some properties 
which were not strictly the subject-matter of 
the suit, the said decree cannot be said to 
be a nullity. It is not for the executing 
Court to question the legality or validity of 
the said decree. In view of the decision of 
the Bombay High Court, the learned Judge 
below was right in negativing the defendants’ 
claim that the decree passed by the Court 
was a nullity. 

5. It was next contended by the 
learned Advocate for the appellants that as 
the decree had included some immovable 
properties of the value of more than Rupees 
100/- which were not the subject-matter of 
the suit, the whole decree required compul- 
sory registration and as it was not register- 
ed, the decree was inadmissible in evidence, 
In this connection, the learned Advocate 
for the appellants referred to the provisions 
of Section 17 of the Indian Registration Act. 
Section 17 (1) of the said Act describes do- 
cuments which require compulsory registra- 
tion. Sub-section (2) of Section 17 describes 
documents which are exempted from com- 
pulsory registration. Sub-clause (vi) of sub- 
section (2) of Section 17 states as under:— 


“Nothing in clauses (b) and (c) of sub- 
section (1) applies to— 

(vi) any decree or order of a Court 
except a decree or order expressed to be 
made on a compromise and comprising im- 
movable property other than that which is 
the subject-matter of the suit or proceed- 
ing.” 

Thus, a decree passed in terms of a com- 
promise comprising immovable property 
other than that which is the subject-matter 
of the suit or proceeding, is not exempted 
under sub-section (2) of Section 17. There 
is, therefore, some force in the submission 
made by the learned Advocate for the ap- 
pellants that the decree which incorporated 
immovable properties other than that which 
was the subject-matter of the suit, should 
be registered and if it was not so register- 
ed, it cannot be admissible in law. However, 
it may be noted that the decree or order of 
the court on a compromise comprising im- 
movable properties which are the subject 
matter of the suit does not require to be 
tegistered. So far as the house in dispute, 
is concerned it was one of the properties 
mentioned in schedule B attached to the 
plaint and therefore was a subject matter 
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of the suit. It cannot, therefore, be said that 
the decree passed in terms of the compro- 
mise relating to that property required re- 
gistration. Mr. Shah has been unable to 
substantiate his say by reference to any 
case law that the whole decree would be 
vitiated. In my opinion, the decree passed 
in terms of the compromise relating to pro- 
_|perties which were the subject-matter of the 
suit would be valid even if the said decree 
incorporated properties, other than the 
subject-matter of the suit. The learned 
Advocate for the appellants referred to the 
case of Supdu lLaxmanshet v. Soniram 
Ragho, AIR .1945 Bom 143, wherein it was 
held that— 


“Although the decree in the compromise 

suit was silent regarding the lands outside 
the suit the agreement regarding them was 
included in the compromise and the Court 
must have considered the compromise as a 
whole in granting leave under Order 32, 
Rule 7 (1), Civil P. C. to effect the compro- 
mise on behalf of the minors. Thus, the 
agreement about the lands outside the suit 
_became embodied in the order of the Court 
and was exempt from registration under 
Section 17 (2) (vi), Registration Act, as it 
stood before amendment of 1929 and was 
admissible in evidence though not register- 
ed.” 
I fail to understand how this case would 
help the appellants. On the other hand, it 
helps the respondents. However, it could 
be explained away by the fact that the de- 
cision was arrived at with regard to the 
position of law as it existed prior to the 
amendment of Section 17 of the Registration 
Act. In my opinion, therefore, the ratio of 
this case will not help the either side. How- 
ever, as observed -earlier, the decree passed 
by the Court under the terms of compro- 
mise comprising immovable property which 
was the subject-matter of the suit or pro- 
_ ceeding would not require registration. Thus, 
merely because the decree passed in terms 
of the compromise included some properties 
other than the subject-matter of the suit, 
the whole decree did not require compulsory 
registration and did not become invalid with 
regard to those properties which were the 
subject-matter of the suit for want of regis- 
tration. At the most, if clause (vi) of sub- 
section (2) of Section 17 of the Act is cens- 
trued strictly the result would be that the 
compromise decree with regard to the pro- 
perties other than the subject-matter of the 
suit or proceeding would be inadmissible 
for want of registration. In the instant case, 
the house in question was already one of 
the properties which were the subject-matter 
“of the suit and hence, it cannot be said 
that merely because the decree is not regis- 
tered, it would be inadmissible in law. 

6. Lastly, the learned Advocate for 
the appellants urged that after the final de- 
cree was passed, defendant No. 3 had died. 
In order to execute the decree against the 
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legal representatives, an amendment should 
have been made in the original decree itself 
and this amendment should be made only 
by the Court which passed the decree and 
as the execution application was given in a 
Court other than the Court which had pass- 
ed the decree, the present execution applica- 
tion was not tenable. The submission made 
by the learned Advocate has no substance. 
As observed by the learned Judge in 
paras 84 and 85 in his judgment, the execu- 
tion application was filed in the same Court. 
There was only one Court viz. the Court of 
Civil Judge, Senior Division, Surat and it 
cannot be said by any stretch of argument 
that the execution application filed in that 
Court even if heard by the Joint Civil 
Judge, Senior Division or by the Joint Civil 
Judge, Junior Division could be said to be 
filed in diferent Court. In the instant case, 
a notice was issued on the legal representa- 
tives after the death of defendant No. 3. 
Therefore, the case of Manjubai Kashinath 
v. Pandurang Jayaram, reported in 36 Bom 
LR 443=(AIR 1934 Bom 215) cannot help 
the appellants. In my opinion, the learned 
Judge was right in holding that the execu- 
tion application filed in his Court was ten- 
able. I see no reason to take a different 

view of the matter. 
In the result, the appeal fails and is 

dismissed with costs. 
Appeal dismissed. 
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JUDGMENT:— Defendant No. 6 — 
tenant of the mortgagee—has filed this 
appeal as both the Courts have while pass- 
ing the decree for redemption of the suit 
mortgage ordered the defendants to deliver 
actual possession of the mortgaged property. 
Mr. Shah for the tenant at the outset tried 
to challenge the fact that the mortgage was 
duly proved. Mr. Shah cannot be permitted 
to do so as he is claiming title only under 
the mortgagees. Once the mortgagees pass- 
ed Purshis, Ex. 47, admitting the suit mort- 
gage, redemption decree was rightly passed. 
The only question would be whether Khas 
possession should be given > or such posses- 
sion as this very property was capable of 
because of the terms of this very mortgage, 
but that question could surely be agitated 
by this tenant defendant No. 6. Under the 
terms of the mortgage deed in question it is 
provided that possession was delivered of the 
house in question and the mortgagees could 
use or let the suit property or get the rental 
income in lieu of interest. The mortgagors- 
plaintiffs would have no right to that rental 
income. The term was of 25 years. It is 
also agreed that at the end of the term when 
the house was returned on repayment of the 
mortgage debt, the rental income during 
the period would belong to the mortgagees 
and their heirs while the plaintiffs mortga- 
gors would have no right to that rental in- 
come. It was further stated that at the 
expiry of the term on acceptance of ‘the 
mortgage dues, the mortgagees will return 
the house in question to the mortgagors. 
Therefore, it is very clear that this mortgage 
conferred specific power on the mortgagees 
to induct the tenant in the suit house and 
to earn rental income in lieu of interest dur- 
ing the continuance of the mortgage and the 
rental income was to be of the mortgagees 
and their heirs. Therefore, when such ex- 
press power is conferred by the mortgage 
deed to enable the mortgagees to induct the 
tenant, the tenure of these tenants could 
never be conterminous with the mortgagees’ 
interest. The only effect of redemption 
would be that the rental income which the 
mortgagees had a right to take would there- 
after be taken by the mortgagors. Therefore, 
the very nature of this mortgage revealed 
because of its express stipulation that a re- 
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demption was not intended between the 
parties by way of delivery of Khas posses- 
sion but only by symbolic- delivery of 
possession when a tenant had been lawfully 
inducted by the mortgagee in view of the 
express conferment of that power. The case 
would be analogous to power of attorney 
holder inducting the tenant. Even if there- 
after the power of attorney is cancelled the 
tenancy would not come to an end. The 
legal position in this connection is well 
settled that a person can never give a better 
title than what he has. Therefore, when a 
mortgagee inducts a tenant, such tenant’s 
interest would be conterminous with the in- 


terest of the mortgagee. The recognised 
exceptions, however to these general prin- 
ciples are: 


(1) Because of Sec. 76 (a) of the Trans- 
fer of Property Act under which the mort- 
gagee is liable to manage the property as 
his own and, therefore, if for the purposes 
of prudent management he bona fide in- 
ducts a tenant for a longer period, that 
tenancy in exercise of this statutory provi- 
sion would enure for a longer period and 
would not automatically come to an end. 
However if such a mortgagee were to induct 
a tenant without any further stipulation of 
a longer period of duration etc. the tenancy 
would come to an end when the mortgagees’ 
interest comes to an end. 


(2) Another ‘exception would be where 
a statute confers on the mortgagees’ tenants 
a statutory protection as in the Bombay 
Teana Act or any other similar legisla- 
on. 


(3) The next exception which is also a 
Tecognised exception is where the mortgage 
deed by its own terms confers power on the 
mortgagee to settle the tenants in question. 
In such a case because of the express power 
a tenant who is brought on the premises 
would be continued there even after the re- 
demption of mortgage because he had come 
on the premises with the concurrence of the 
mortgagor. In the All India Film Corpora- 
tion Ltd. v. Sri Rajagyan Nath, (1969) 3 
SCC 79 at p. 82=(AIR 1969 NSC 185) 
their Lordships referred to this settled legal 
position by pointing out that the relation- 
ship of lessor and lessee could not subsist 
beyond the mortgagee’s interest unless the 
Telationship is agreed to by the mortgagor or 
a fresh relationship was recreated. This the 
mortgagor or the person succeeding to the 
mortgagor’s interest might elect to do. But 
if he did not, the lessee cannot claim any 


Tights beyond the term of his original 
lessor’s interest. Their Lordships pointed 
out the recognised exception under Sec- ` 


tion 76 (a) of the Transfer of Property Act 
under which the acts done bona fide and 
prudently in the ordinary course of manage- 
ment might bind even after the termina- 
tion of the title of the mortgagee in posses- 
sion. Their Lordships, however, pointed out 
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that this principle applied only to the 
management of the agricultural land and 
had seldom been extended to urban proper- 
ties so as to tie it up in the hands of the 
lessees or to confer on them rights under 
special statutes. Thereafter their Lordships 
' made pertinent observations as under:— 

“To this again there is an exception. 
The lease will continue to bind the mortga- 
gor or persons deriving interest from him if 
the mortgagor had concurred to grant it.” 
It is true that in that case there was no ex- 
press power conferred by the terms of the 
mortgage for creating tenancy. That is 
why the tenant’s interest was held to be con- 
terminous with the interest of the mortgagee. 
Even the Rent Restriction Act protection 
could not be had by such a tenant, because 
after the termination of the mortgagor’s in- 
terest, relationship of landlord and tenant 
had terminated, and he could not be said 
to be tenant of that land. Their being no 
landlord and no tenant their Lordships held 
at page 83 that the provisions of the Rent 
Restriction Act could not apply any further. 
Therefore, the aforesaid decision clearly 
shows that if tbere is concurrence of the 
mortgagor to the grant of the lease the case 
shall be one of exception. 

2. Mr. Christie, however, vehement- 
ly argued that their Lordships’ ratio is ap- 
plicable only to such a case where after the 
termination of the mortgagee’s interest the- 
mortgagor elects to continue tenancy. If that 
was the intention, in that case there would 
be a fresh direct tenancy. Therefore, their 
Lordships’ ratio is clearly applicable to a 
case where the concurrence need not be after 
the mortgage comes to an end. Similarly, 
the concurrence would not be necessary at 
the time of the lease, if general power is 
conferred on the mortgagee to induct the 
tenant. In such a case it is not because of 
the relationship of the mortgagor and mort- 
gagee that the mortgagee inducts the tenant 
but because of the express power conferred 
on him. The only difference between the 
express power and when the mortgagee in- 
ducts a tenant because of the liability under 
Section 76 (a) is that in the case of an 
ordinary tenant who is inducted under the 
contractual power the tenancy would not 
come to an end because the mortgage was 
redeemed, while in the other case where the 
tenant was inducted in ordinary course of 
bona fide prudent management, the tenancy 
would come to an end, especially in urban 
properties as pointed out by their Lordships. 
Ir the aforesaid decision of All India Film 
Corporation their Lordships approved the 
Tatio of two earlier decisions in’ Mahabir 
Gope v. Harbans Narain Singh, 1952 SCR 
775==(AIR 1952 SC 205) and Asaram v. 
Mst. Ram Kali, 1958 SCR 986=(AIR 1958 
SC 183). In Mahabir Gope’s case, in 
para 7 their Lordships pointed out as under: 


“A permissible settlement by a mort- 
gagee in possession with a tenant in the 
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course of prudent management and the 
springing up of rights based on the nature 
of the land and possession for the requisite 
period is a different matter altogether. It is 
an exception to the general rule. The tenant 
cannot be ejected by the mortgagor even 
after the redemption of the mortgage. He 
may become an occupancy ‘raiyat? in some 
cases and a non-occupancy ‘raiyat’ in other 
cases. But the settlement of the tenant by 
the mortgagee must have been a bona fide 
one. This exception will not apply in a case 
where the terms of the mortgage prohibit 
the mortgagee from making any settlement 
of tenants on the land either expressly or 
by necessary implication.” 


In that case their Lordships found that the 
relevant term in the Jjara disentitled the 
mortgagee from locating tenants on the land 
mortgaged. Therefore, this decision itself 
makes it clear that the exception would 
apply where the mortgage contains such a 
term enabling the mortgagee to induct the 
tenant. Mr. Christie tried to distinguish this 
decision on the ground that this was in the 
context of agricultural tenancy and not for 
urban properties. In agricultural tenancies 
their Lordships had to consider the context 
of the liability clause in Section 76 (a) of 
the Transfer of Property Act where that 
exception would enable the mortgagee to 
induct a tenant who might have either the 
tights of occupancy or non-occupancy like 
a raiyat, depending on the nature of the 
permissible settlement by the mortgagee in 
possession in view of that provision in 
Section 76 (a). In the context of the express 
power conferred under the mortgage deed 
to induct a tenant on the urban property, 
the case would be clearly of an exception 
as indicated by their Lordships. In Harihar 
Prasad v. Dev Narayan Prasad, AIR 1956 
SC 305 at page 312, their Lordships first 
considered the effect of the first exception 
under Section 76 (a) of the Transfer of Pro- 
perty Act and pointed out that if the power 
was exercised as contemplated under S. 76 (a) 
to continue lessees as tenants that would 
confer on them at best the status of tenant 
from year to year’and would not give them 
a right to continue in possession after the 
termination of the agricultural year during 
which the redemption took place. That 
power could not avail the tenants to claim 
occupancy rights over the land. Similarly 
the Tenancy Act which conferred occupancy 
rights on settled Raiyat could be claimed 
only as per the provisions of that Act be- 
of the statute. Thereafter 
their Lordships considered this relevant ques- 
tion first under Section 76 (a) of the Trans- 
fer of Property Act and pointed out that 
by itself that provision could not confer a 
right of occupancy on the tenant. There- 
after their Lordships referred to this perti- 
nent question as to the effect of the term of 
the mortgage deed under which the mortgagee 
could settle Raiyat on the land. Their Lord- 
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ships pointed out that the term itself was clear 
that on redemption of the mortgage the 
mortgagors were entitled to possession of 
the land—Khas possession, which term would 
be rendered nugatory if the deed was cons- 
trued as authorising the mortgagees to settle 
the tenants on the land with the status of a 
Raiyat. Therefore, on the facts of that case 
their Lordships came to the conclusion that 
the mortgage conferred no authority on the 
mortgagee to admit tenants so as to confer 
on them the rights of occupancy and there- 
fore the mortgagee’s tenants could be evict- 
ed under a decree of redemption. Even in 
the last decision in this context 1958 SCR 
986=(AIR 1958 SC 183) their Lordships 
considered the question under Section 76 (a). 
Their Lordships pointed out that if there 
was a prohibition in the mortgage deed 
against letting of the lands, the authority in 
Mahabir Gope’s decision was that the lease 
would not be binding on the mortgagor. 
Where there was no such prohibition the 
only consequence was that the parties 
would be’ thrown back on their rights un- 
der the Transfer of Property Act and the 
lessee must still establish that the lease was 
binding on the mortgagor under Sec. 76 (a). 
That decision could not help Mr. Christie 
for the simple reason that here there is an 
express power conferred to create a lease 
and, therefore, such a lease once created in 
exercise of this power of the mortgagee 
would clearly bind the mortgagor. 


3. In Dinkar Bhagwant v. Rau 
Babaji, (1957) 59 Bom LR 101 the Division 
Bench consisting of Bavdekar and Gokhale, 
JJ., in terms observed at pages 114-115 that 
. if it was intended to argue that any lease 
which was created by the mortgagee in 
possession was binding upon the mortgagor 
after the redemption, there must be found 
either a statutory power in the mortgagee to 
make such a lease or an express power. An 
express power could obviously be given by 
the mortgage itself. In such a case the 
lease would be created by a mortgagee as 
binding upon the mortgagor, that is, not be- 
cause of the provisions of Section 76 (a) of 
the Transfer of Property Act or any analo- 
gous provision of the English law applicable 
to agricultural leases, but because there was 
express power conferred by the mortgage 
document upon the mortgagee under which 
he was undoubtedly entitled to lease the 
property. In that case there was no such 
special power conferred on the mortgagee in 
possession to Jet the property and no statute 
was shown conferring such power. Conse- 
quently, it was held that that it was not 
correct to say that the Jease which was 
created in that case did not come to an 
end along with the redemption of the mort- 
gage. Even at page 115 the Division Bench 
rightly pointed out that there might be ex- 
ceptions when leases created by the mort- 


gagee either in exercise of statutory or ex- 
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press power might be binding on the mort- 
gagor after redemption. Mr. Christie, how- 
ever, vehemently relied upon the decision in 
Bhanshali Khushalchand Shamji v. Sha 
Shamji Jivraj, 59 Bom LR 684=(AIR 1958 
Bom 53), where M. C. Shah, J., had follow- 
ed the general principle because there was 
no such express power conferred under the 
mortgage deed and, therefore, the tenants’ 
interest would come to an end being con- 
terminous with the mortgagee’s interest at the 
time of redemption. In such a case natural- 
ly the Rent Restriction Act could never 
apply by giving protection because there 
was no landlord-tenant relationship. There- 
fore, that decision could hardly help Mr. 


. Christie when there is express power con- 


ferred as in the present case. In Madhavji 
Meghji v. Lalji, 12 Guj LR 980=(AIR 1972 
Guj 37) Dave J. has in terms considered 
this question after interpreting All India 
Film Corporation Limited’s ratio, (1969) 3 
SCC 79=(AIR 1969 NSC 185), that where 
the mortgage deed confers such a power the 
tenancy would not come to an end. Such a 
case was one of the exceptions recognised 
by their Lordships because concurrence of 
the mortgagor could be found from the 
mortgage deed itself. At page 997 our 
learned brother rightly pointed out that if 
the tenancy was not automatically terminat- 
ed on the redemption of the mortgage, the 
tenancy would continue until the mortgagor 
terminated the same by a valid notice under 
the Transfer of Property Act. Such a tenant 
would have the protection of the Bombay 
Rent Act because on the redemption of the 
mortgage the interest of the mortgagee revert- 
ed in the mortgagor and he would be the 
person entitled to receive rent. Therefore, 
such a person would be entitled -even to the 
protection of the Rent Control Act. I 
would ` clearly agree with the aforesaid 
Teasoning of our learned Brother Dave J. 


4. In the present case also the terms 
of the mortgage make it clear that the right 
to recover rent was given to the mortgagees 
only during the period of the mortgage and 
after redemption the right reverted to the 
mortgagor and, therefore the mortgagor 


. would be the landlord and when there is such 


relationship of landlord-tenant the Rent 
Restriction Act would clearly be applicable. 
It is true that in the present case the- pur- 
chaser of equity of redemption had sought 
redemption but he steps in the shoes of the 
mortgagor. Even though at the present 
stage, the only material question is whether 
he is entitled to Khas possession or symbolic 
possession, one thing is certain that this de- 
fendant No. 6 tenant could not be deemed 
to be a person who was a trespasser or who 
had no tenancy rights after the interest of 
the mortgagee came to an end. As is earlier 
pointed out, the vital question at this stage 
is whether Khas possession should be 
awarded when the mortgage document itself 
makes it clear that only possession which 
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was contemplated between the parties was 
such possession as the property was capable 
of at the time of redemption. If the pro- 
perty was actually let by exercising power 
given by the mortgagor only possession 
which could be decreed at the time of re- 
demption would be possession through ten- 
ant and not Khas possession. Therefore, as 
per the settled legal position this appeal 
must be allowed by reversing the decree of 
both the Courts and by ‘modifying the preli- 
minary decree of redemption by providing 
that only the symbolic possession shall be 
delivered by attornment of this tenant 
and not by actual delivery of possession. 
This appeal is accordingly allowed with 
costs. i 
5. Mr. Christie at the end made a re- 
quest that a certificate for Letters Patent 
Appeal may be given. Ordinarily as the 
question has already been settled by their 
Lordships I would have been less inclined 
to grant a certificate. However, Mr. Christie 
pointed out that in the decision in 12 
Guj LR 980=(AIR 1972 Guj 37), our 
Brother Dave, J., has granted a certificate 
and, therefore, I would grant a certificate 
under clause 15 of the Letters Patent. 
Appeal allowed. 
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Shah Velji Nagji, Petitioner v. Hem- 
kuverbai and others, Opponents. 


Civil Revn. Appin. No. 216 of 1969, 
D/- 7-8-1972, from order passed by B. H. 
Mehta, Civil J. (Sr. Division), Kutch at 
Bhuj, in Spl. Civil Suit No. 17 of 1966. 

Index Note:— (A) Civil P. C. (1998), 
Order 26, Rule 4 — Issue of commission — 
Witness residing beyond jurisdiction ete. — 
Power of issuing commission is discretionary 
— No implication that a party has a statu- 
tory right to the issue of commission. (X- 
Ref:— Order 16, Rule 19 (6.) ATR 1934 
Bom 168, Followed; AIR 1949 Mad 496 
and AIR 1923 Mad 321 and AIR 1946 Mad 
331, Dissented from. @ara 9) 
Cases Referred: Chronological Paras 
AIR 1971 SC 61=:(1970) 3 SCR 258, 

Filmistan (Pvt.) Ltd. Bombay v. Bhag- 

wandas Santprakash 9 
(1971) 1 Mad LJ 211=84 Mad LW 140, 

S. K. Subramaniam v. N. S. Krishna- 


machari 
(1967) 2 Mad LJ 369 = 80 Mad LW 
377, A. V. Nataraja Konar v. Poova- 
linga Pillai 6 
AIR 1949 Mad 496 = (1948) 2 Mad LJ 
567, Subbaraya Padayachi v. Kozhan- 
daivel Udayar 
AIR 1946 Mad 331 = (1946) 1 Mad 
LJ 179, Pallaniappa Chettiar v. 
Narayanan Chettiar 5 
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AIR 1946 Sind 30=ILR (1945) Kar 351, 
Shantibai v. Motiram Sitaram 

AIR 1934 Bom 168=36 Bom LR 272, 
Dhanbai Burjorji Cooper v. Bablibai 
Shapurji Sorabji 

AIR 1923 Mad 321=-ILR 46 Mad 574, 
Jagannatha Sastry v. Sarathambal 
Ammal 5, 8 

A. K. Mankad, for K. N. Mankad, for 
Petitioner; K. J. Vaidya, for Opponent 
No. 2. 

ORDER:— This is a revision petition 
filed by original defendant No. 2 under 
Section 115 of the Civil Procedure Code 
(which will be hereinafter referred to as 
“the Code”), against the order passed by the 
learned Civil Judge, Senior Division, Kutch 
at Bhuj in Special Civil Suit No. 17 of 1966 
below Ex. 161, dismissing the application 
filed by the petitioner to examine one Gir- 
dharilal Bhaiya residing at Akola (Vidhar- 
bha) on commission. 


2. Petitioner is the father of present 
opponent No. 1. Opponents Nos. 2 and 3 
are the legal representatives of one Talakshi 
who was original defendant No. 1 and had 
died. Opponent No. 4 is the original defen- 
dant No. 3. 


3. According to the petitioner, one 
Umarbai gifted the suit properties to pre- 
sent opponent No. 1 (plaintiff) by a deed, 
dated 14-4-1927 at Akola. It is alleged that 
deceased Talakshi passed a deed of Karar- 
nama on 18-12-1929 in favour of the present 
petitioner (defendant No. 2) and in that 
deed there is a mention that the suit pro- 
perty was gifted to opponent No. 1 (plain- 
tif) on 14-4-1927. Girdharilal, witness to 
be examined on commission, is alleged to 
have attested that deed; dated 18-12-1929, 
and he is conversant with the matter. He is 
residing at Akola which is at a distance of 
more than 300 miles from Bhuj, the place 
where the suit is filed. Further, he is 
suffering from Anaemia, enlarged prostate and 
-urinal infection. Medical certificate in that 
behalf is also produced along with the appli- 
cation. It is on these grounds that the 
aforesaid request to examine that witness on 
commission was made. That application 
was opposed by opponents Nos. 2 and 3, 
legal representatives of Talakshi. 


4, The learned trial Judge rejected 
the aforesaid application on several grounds, 
One of the grounds was that plaintiff. 
opponent No. 1 had given an application, 
Ex. 107, on 9-2-1968, requesting that this 
witness and two others be examined on com- 
mission. It was rejected on 5-7-1968. Revi- 
sion application against it was also dismiss- 
ed by the High Court. No new grounds 
are made out. According to the learned 
trial Judge, there is nothing in the medical 
certificate to show that Girdharilal Bhaiya 
is unable to travel to Bhuj. It is stated 
therein that he should take rest and treat- 
ment for four months. It is nowhere stated 
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that he is unable to travel because of his 
illness. There is also no affidavit of Gir- 
dharilal Bhaiya or the Doctor to show that 
Girdharilal Bhaiya is not in a position to 
travel from Akola to Bhuj. According to 
the learned trial Judge, Girdharilal Bhaiya 
is not an attesting witness to that gift-deed 
on the basis of which the suit is fled. The 
only allegation is that deceased Talakshi 
had admitted in the writing, dated 18-12- 
1929 regarding that gift. For the proof of 
the gift-deed, it is not necessary fo examine 
Girdharilal Bhaiya. According to the learn- 
ed trial Judge, donor Umarbai herself, who 
was examined, has not supported the plain- 
tiffs story regarding this gift made by her. 
In these circumstances, according to the 
learned trial Judge, it is necessary that an 
important witness should be examined in the 
Court so that his demeanour may be noted. 
According to the learned trial Judge, the 
petitioner has been able to bring another 
witness from Akola for examination at Bhuj. 
He could as well keep Girdharilal Bhaiya 
also present. It is on these grounds that 
the learned trial Judge has stated that he 
does not think it proper to use his discre- 


tion in favour of the petitioner and issue 
commission as prayed for. 
5. Mr. A. K. Mankad, appearing 


for the petitioner, has urged that in O. 26, 
R. 4 of the Code, no doubt, the words used 
are, 

“Any Court may in any suit issue a 
commission for examination of any person 
resident beyond the local limits of its juris- 
diction......”. a. a f 
But in Order 16, Rule 19 of the Code, the 
word used is “shall”. That rule reads: 

“No one shall be ordered to attend in 
person to give evidence unless he resides— 

(a) within the local limits of the Court’s 
ordinary original jurisdiction, or 

(b) without such limits but at a place 
less than fifty or (where there is railwav or 
steamer communication or other establish- 
ed public conveyance for five-sixths of the 
distance between the place where he resides 
and the place where the Court is situate) 
Jess than three hundred miles distance from 
the Court-house.” 

It is, therefore, urged that admittedly, wit- 
ness to be examined on commission is re- 
siding at a distance of more than 300 miles 
from the place where the Court is 
In view of this provision of Order 16, 
Rule 19 (b) of the Code, the Court is tound 
to issue commission. It is the statutory 
right of the party to examine such witness 
on commission. The Court has no jurisdic- 
tion to refuse such request. That being so, 
Mr. "Mankad has submitted that this Court 
could interfere with such an order as the 
error committed by the trial Court is juris- 
dictional error. Mr. Mankad has submitted 
that the word “may” referred to'in Order 26, 
Rule 4 of the Code should be construed to 
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mean, “has given authority to”. In support 
of his arguments, he has invited my atten- 
tion to the decision of Subba Rao, J. (as he 
then was) in Subbaraya Padavachi v. Koz- 
handaivel Udayar, AIR 1949 Mad 496. ‘This 
decision no doubt lends support to his argu- 
ment. It is observed therein: 

“A party to a suit has a right to ask 
for the issue of a commission to examine 
a witness who resides beyond the limits fix- 
ed under Order 16, Rule 19 (b) unless the 
Court is satisfied that a party is merely 
abusing its authority to issue process. It is 
not for the Court to decide whether the 
party will be benefited thereby or not; that 
is a matter entirely for the party.” 


-In the instant case, Mr. Mankad has sub- 


mitted that the trial Court has not recorded 
a finding that the petitioner is merely abus- 
ing its authority to issue process. Subba Rao, 
J., has, in the course of his judgment, quot- 
ed the observations made by Wallace, J. in 
Jagannatha Sastry v. Sarathambal Amral, 
ILR 46 Mad 574=(AIR 1923 Mad 321). It 
is observed: 


“Wallace, J., after considering the vari- 
ous decisions cited before him expressed his 
conclusion as follows: 

‘The balance of authority is in favour 
of the view that (1) ordinarily, in the case 
of a witness not under the control of the 
party asking for the commission who resides 
beyond the limit fixed under Order 16, 
Rule 19 (b), Civil P. C, a commission 
should issue as a matter of right, unless the 
Court is satisfied that a party is merely 
abusing its authority to issue process and 
(2) that it is not for the Court to decide 
whether the party will be benefited thereby 
or not, that is a matter entirely for the 
party.’ 

With great respect, I agree with this obser- 
vation.” 

Subba Rao, J., referred to another decision 
in Palaniappa Chettiar v. Nrayanan Chettiar, 
1946-1 Mad LJ 179=(AIR 1946 Mad 331), 
wherein Bell, J. has observed: 


“In my opinion it is a matter of dis- 
cretion for the Court in the circumstances 
of each particular case.’” 
Subba Rao, J., explained 
observing: 

“That observation in that case is a 
mere obiter as the finding in that case was 
that the particular application was an abuse 
of the process of Court.” 


6. In A. V. Naftaraja Konar v. 
Poovalingam Pillai, (1967) 2 Mad LJ 369, 
a single Judge of the Madras High Court 
has observed: 

“Issue of commission in respect of cases 
falling under Order 26, Rules 4 and 5 is 
not one of discretion, but it is in the nature 
of a statutory right of the litigant, provided 
he is not guilty of laches and the party to 
a suit has a right to ask for the issue of 





that decision by 


\ discretion in issuing a commission and 


1 


1973 


commission to examine 
the prescribed distance.” 


In S. K. Subramaniam v. N. S. Krishnama- 
chari, (1971) 1 Mad LJ 211, it is observed: 

“In the case of parties the Court ana 
the 
discretion will be very strictly exercised in 
the ‘case of the plaintiff, while in the case 
of the defendant it would be more liberaliy 
exercised. In either case it is clearly within 
the discretion of the Court to consider whe- 
ther the party should be examined in the 
presence of the Court or on commission. 
The fact that the party is residing beyond 
200 miles from the Court. house does not 
confer any right to be examined on commis- 
sion. The position with regard to witnesses 
is different. A witness residing at a distance 
of more than 200 miles has a right to be 
examined on commission provided that he 
is not within the control of the party mak- 
ing the application, and that the application 
is not an abuse of the process of Court or 
actuated by mala fides or fraud. Considera- 
tions like the conduct of the persons making 
the application for commission, the delay 
or laches as well as negligence on his part 
in making such an application can be taken 
into account, and it cannot be suggest- 
ed that at any stage and in all circumstances 
however negligent the party may be the 
Court is bound to issue a commission when 
sought for by a party. From the mere re- 
lationship or friendship it cannot be assum- 
ed that they are- under the control of the 
petitioner. So long as it is not established 
that the witnesses are under the control of 
the petitioner, the petitioner has got a legal 
tight to have a commission issued unless the 
Court is satisfied that the party is merely 
abusing its authority.” 


If the ratio of these decisions is accepted, 
it is no doubt true that so far as the witness 
to be examined on commission is concerned, 
it will be the statutory right, and it will not 
be merely within the discretion of the Court 
to examine the witness on commission or 
not. 


witnesses beyond 


7. Mr. Vaidya, appearing for op- 
ponent No. 2, has urged that Section 75 of 
the Code, which is a substantive section 
dealing with Power of Court to issue com- 
missions, reads : 


“Subject to such conditions and limita- 
tions as may be prescribed, the Court may 


issue a commission— 


(a) to examine any person......... 
The word used is “may” and not “shall”. 
In Clause (a) the words used are, “to ex- 
amine any person.” The words, “any per- 
son” are comprehensive enough to include a 
person other than a party, meaning thereby, 
that “any person” will also include a wit- 
ness. In the substantive section which deals 
with Power of Court to issue commissions, 
no difference is made between a witness and 
a party. The Court has been given a dis- 
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cretion. Similar is the position regarding the 
language adopted by the legislature in O. 26, 
R. 4 of the Code. Mr. Vaidya has submitted 
that in Order 16, Rule 19 of the Code, the 
word “shall” has been purposely used. It 
only means that the Court cannot compel 
a witness who is residing outside the local 
limits of the Court’s ordinary original juris- 
diction and who is residing at a distance of 
more than three hundred miles (so far as the 
Gujarat State is concerned) from the place 
where the Court is situate to attend the 
Court. It would, therefore, mean that even 
if a summons is summoned on such a wit- 
ness to attend the Court to give evidence and 
he does not attend, no penal consequence for 
non-appearance and for disobedience to the 
order of the Court will ensue. It does not 
mean that in each and every case when a 
party wants to examine a witness on com- 
mission, it is the statutory right of such a 
party to examine such a witness and if the 
Court refuses to examine such a witness on 
commission, the Court commits a jurisdic- 
tional error. In support of his arguments, he 
has invited my attention to several decisions. 


8. In Shantibai v. Motiram Sitaram, 
AIR 1946 Sind 30, a Division Bench of Judi- 
cial Commissioners, has observed: 


“In principle there is no difference in 
the application of Section 115 to an order 
made under Order 26, Rule 1 under which 
commission is granted on the ground of 
sickness or infirmity or under Order 26, 
Rule 4 where a commission is granted on the 
ground that a witness is resident beyond the 
local limits of the Court’s jurisdiction. An 
order that the Commission shall or shall not 
issue is not a case decided within the mean- 
ing of Section 115. A proper discretion is 
to be exercised under Order 26, Rule 4 as 
a proper discretion is to be exercised under 
Order 26, Rule 1 but an improper exercise 
of that discretion does not attract the ap- 
plication of Section 115. An aggrieved 
party, however, is not entirely without re- 
medy in such a case, for in case of need it 
is possible to invoke the assistance of Sec- 
tion 151.” 


Mr. Vaidya also invited my attention to the 
decision of a Division Bench of the Bombay 
High Court in Dhanbai Burjorji Cooper v. 
Bablibai Shapurji Sorabji, 36 Bom LR 272. 
At p. 275 = (AIR 1934 Bom 168), the re- 
levant observations made are: 


“Here Mr. Daphtary for the appellant 
contends that he is entitled as a matter of 
right to an order for the taking of this evi- 
dence on commission. The order is asked 
for under Order XXVI, Rule 4, which pro- 
vides that any Court may in any suit issue 
a commission for the examination of any 
person resident beyond the local limits of 
its jurisdiction. The language appears to 
confer a discretion upon the Court, and 
not to give a statutory right to a party. Mr. 
Daphtary referred to us the decision in 
( (1922) TER 46 Mad 574 = (ATR 1993 Mad 
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321), in which Mr. Justice Wallace did ex- 
press the view that a party had a statutory 
right to take on commission the evidence of 


a witness who was resident more than two - 


hundred miles from the Court, though in 
that case it was not necessary for him to go 
as far as that, because he held further that 
if there was a judicial discretion, the discre- 
tion of the lower Court had been wrongly 
exercised. I am, however, clearly of opinion 
that the view indicated in that case that a 
party has a statutory right to an order for 
taking evidence on commission is not well- 
founded. On such application the Court has 
to consider not only the claim of the party 
who desires to take evidence on commission, 
but the rights of the opposite party. 
If evidence is taken on commission, the 
opposite party is deprived of the right 











of crosseexamining the witness before 
the Judge who has to determine the 
suit, and that, in the case of an 


unreliable witness, is a very valuable pri- 
vilege. Moreover, in some countries no 
cross-examination at all is allowed in the 
case of evidence taken on commission. The 
Court, therefore, has to consider what is the 
right thing to do on the particular facts of 
each case, and, in my view, it is impossible 
to say that a party asking for a commission 
is entitled as of right to an order. If that is 
so, it is difficult to see how an order refus- 
ing a commission can be an order affecting 
the merits of the question between the par- 
ties by determining some right. No doubt 
the appellant is deprived by the order of 
the right to give this evidence in the parti- 
cular way in which she desires to give it, 
and it may be that it will be impossible for 
her to get the evidence in any other way, 
but the order is purely an interlocutory order 
relating to procedure. If the suit is heard 
and determined against the present appellant, 
She will have a right to appeal, and she may 
no doubt then contend that the order refus- 
ing a commission was wrong. Her rights 
are not finally. determined by the present 
order.” 


It is thus evident that a Division Bench of 
the Bombay High Court in the aforesaid deci- 
sion, which was given prior to the bifurca- 
tion of the Bombay State, has taken a view 
which runs counter to the view taken by 
the Madras High Court in several decisions 
referred to by me earlier. This decision of 
the: Bombay High Court is binding on me. 
n 9 In M/s. Filmistan Pvt. Ltd., Bom- 
bay v. M/s. Bhagwandas Santprakash, 1970 
(3) SCC 258 = (AIR 1971 SC 61) _ the 
Supreme Court had to deal with the substan- 
tive ‘provisions of Section 75 of the Code, 
referred to by me above. It is observed by 
the Supreme Court: 

“The witnesses are relevant. The order 
to examine them is discretionary and as such 


cannot be interfered with by this Court.” 
It thus appears that the Supreme Court has 
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also observed that if is in the discretion of 
the Court to examine the witnesses on com- 
mission or not. It is true that the Supreme 
Court as well as the Bombay High Court 
had not considered the provisions of O. 16, 
R. 19 (b) of the Code. In my opinion, the 
provisions of Order 16, Rule 19 (b) of the 
Code only indicate that a witness who is 
residing at a distance of more than three 
hundred miles (in Gujarat) from the place 
where the Court is housed, cannot be com- 
pelled to attend the Court as a witness, but 
it only means that if such a witness is served 
with a summons to appear in the Court to 
give evidence and does not appear in obedi- 
ence to it, he cannot be visited with the penal 
consequence for such disobedience. It does 
not mean that the party has got a statutory 
right to examine such a witness on commis- 
sion as has been canvassed by Mr. Mankad 
before me. It is no doubt true that the dis- 
cretion has to be exercised judicially. In the 
instant case, the learned trial Judge has given 
reasons why he was not inclined to use his 
discretion in favour of the petitioner. It is 
true that some of the reasons given by him 
may not appeal to this Court. But one im- 
portant ground given by him is that in the 
instant case the suit claim is based on the 
gift-deed, dated 14-4-1927. Girdharilal 
Bhaiya, witness to be examined on commis- 
sion, is not the attesting witness to it. Umar- 
bai, who is alleged to have made the gift in 
favour of opponent No. 1 (plaintiff) has been 
examined in the suit and she has not sup- 
ported that story of the gift. The learned 
trial Judge, therefore, feels in the circum- 
stances of the case that it is desirable that 
Girdharilal Bhaiya, who is alleged to be an 
attesting witness only to a Kararnama where- 
in it is alleged that deceased .Talakshi had 
admitted that writing, should be examined in 
the Court so that his demeanour be noted. 
It cannot be said, on taking into considera- 
tion the aforesaid ground that the trial Court 
has not used its discretion judicially. It can- 
not be said that it has been used arbitrarily. 
I, therefore, hold that no case is made out 
to interfere with such discretionary order in 
the exercise of the revisional jurisdiction of 
this Court under Section 115 of the Code. 
The revision petition, therefore, fails. 


10. Revision petition is dismissed. 
Taking into consideration the circumstances 
of the case, each party is ordered to bear its 
own costs in this revision petition. 


Petition dismissed. 
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A. A. DAVE, J. 

Valjibhai Lalabhai and others, Appel- 
lants v. The Municipal Corporation of the 
City of Ahmedabad, Respondent. 

First Appeal No. 75 of 1966, D/- 22-6- 
1972, against decision of V. M. Solanki City 
Civil J., Ahmedabad in Civil Suit No. 1382 
of 1964. 

Index Note:— (A) Municipalities — 
Bombay Provincial Municipal Corporations 
Act (59 of 1949), S. 376-A — Power given to 
Commissioner under — No offence to Con- 
stitution Art. 14 or 19 (1) () — (K-Ref:— 
aN vas of India, Arts. 14 and 19 (1) 
(g) ). 

Brief Note:— (A) By itself S. 376-A 
makes no discrimination between persons of 
the same class; neither does it impose unrea- 
sonable restrictions by empowering Commis- 
sioner to enforce owners and occupiers to 
abate civic nuisance and/or danger. 

(Para 4) 

Index Note:— (B) Municipalities — 
Ahmedabad Municipal By-law 4 under Sec- 
tion 458 of the Bombay Provincial Municipal 
Corporation Act (59 of 1949) — Prohibition 
under by classification — Instance not viola- 
tive of equality or freedom of trade under 
Constitution Art. 14 or 19 (1) (œ) — (K- 
Ref. :— Constitution of India, Arts. 14, 19 
(1) (2) ). 

Brief Note :— (B) Prohibiting the keeping 
of milch cattle, in a city-walled area, for 
trade in milk, while permitting keeping a 
limited small number of milch cattle for non- 
trade private/personal use in the same area 
is a well-permissible classification founded on 
the legitimate object of preventing large-scale 
nuisance in congesting locality. It has no 
element of unequal treatment; proof that 
by-law 4 did not prevent sale of milk in 
that area while prohibiting collection of 
milch cattle required for milk-trade. Such 
restriction is not total. (AIR 1954 SC 630 
and AIR 1956 SC 163, Explained as in- 
applicable). (Para 5) 
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Tendolkar 
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JUDGMENT :— This appeal is directed 
against the judgment and decree of the learn- 
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Ahmedabad, dismissing the plaintiffs’ suit 
with costs. 

AQ/CQ/A302/73/JHS 


Valjibhai v. Ahmedabad Municipality 


[Prs. 1-2] Guj. 211 


2. The facts giving rise to this appeal 
in a nut-shell are as under :— 


The plaintiffs are the permanent resi- 
dents living in the municipal limits of the 
city of Ahmedabad and carrying on occupa- 
tion of keeping milch cattle and selling milk. 
They had kept their cattle sheds within the 
municipal limits of the city of Ahmedabad 
and were personally looking after them. How- 
ever, the defendant Municipal Corporation 
of the city of Ahmedabad issued notices 
dated 26-12-1963, 7-3-1964 and 26-3-1964 
respectively asking them to remove their 
milch cattle within two months, from the 
walled city of Ahmedabad, failing which they 
were threatened with prosecution. The plain- 
tiffs, therefore, filed a suit alleging that the 
notices issued by the defendant-Municipal 
Corporation were illegal, unauthorised and 
beyond the powers under the Bombay Pro- 
vincial Municipal Corporations Act, 1949 or 
the by-laws framed thereunder and that they 
were not bound to comply with the said 
notices. They stated that the cattle sheds 
were kept clean according to the terms of 
the licence and that their cattle did not cause 
any damage, nuisance or annoyance to the 
health, life or safety of the citizens of the 
round about area; that the defendant had 
no power to cause loss of the plaintiff’s oc- 
cupation, trade and business; that the said 


- notices were discriminatory in the sense that 


while they prohibited keeping of milch cattle 
for the purpose of selling milk, they did not 
prohibit keeping of cattle as such or horses 
or other animals in the city area for pri- 
vate use. According to the plaintiffs, there 
was no distinction between the premises 
where milch cattle for sale of milk were kept 
and where cattle and horses were kept for 
private use. Thus, the by-laws framed under 
the said Act and the notices issued pursuant 
to the same were discriminatory and opposed 
to the guarantee contained in Art. 14 of the 
Constitution of India; that they were also 
violative of the fundamental rights under 
Art. 19 (1) (g) of the Constitution to carry 
on occupation, trade or business of their 
choice. It was therefore alleged that sec- 
tions 376-A, 376 (1) (c) (d) and 458 and the 
by-laws and the rules made thereunder 
empowering the defendant and its officers 
and the notices issued thereunder were viola- 
tive of the fundamental rights of the plain- 
tiffs guaranteed under Arts. 14 and 19 (1) (g) 
of the Constitution of India. They, there- 
fore, stated that the said by-laws were un- 
constitutional and void and were not binding 
on them. The defendant-Municipal Corpora- 
tion by its written statement Ex. 9 contend- 
ed that no cause of action had arisen to the 
Plaintiffs as alleged by them, as no notices 
under Section 458 of the said Act were serv- 
ed on them. They denied that the relevant 
provisions of the Act, by-laws and the rules 
made thereunder were discriminatory or pro- 
hibitory in nature as alleged by the plaintiffs. 
They denied that they were arbitrary, capri- 
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cious and colourable exercise of the power 
for collateral purpose. They stated that those 
provisions were not violative of the Art. 14 
or 19 (1) (g) of the Constitution of India; 
that the by-laws were validly framed after 
following proper procedure prescribed in 
that behalf. Under the circumstances, they 
prayed that the suit be dismissed with costs. 
From the pleadings of the parties, the learn- 
ed Judge framed issues at Ex. 24. According 
to the learned Judge, S. 376-A read with Sec- 
tion 376 (1) (c) (d) of the Act was not viola- 
tive of Arts. 14 and 19 (1) (g) of the Con- 
stitution of India. The learned Judge also 
held that the by-laws framed under Sec- 
tion 458 of the Act were not prohibitory in 
nature and were not ultra vires the Con- 
stitution of India as alleged. In view of his 
findings, the learned Judge dismissed the 
plaintiffs’ suit. Against the said judgment 
and decree, the plaintiffs have preferred the 
present appeal to this Court. 


3. Mr. H. B. Shah, learned Advocate 
for the appellants raised the following con- 
tentions before me— 

(1) that Section 376-A is unconstitutional 
as being violative of the fundamental rights 
under Art. 14 of the Constitution; 


(2) that the notices, Exts 13, 14 and 15 
are violative of Arts. 14 and 19 (1) (g) of the 
Constitution; 

(3) that the by-laws framed under Sec- 
tion 458 which prohibited keeping of milch 
cattle for sale of milk are unconstitutional as 
being arbitrary and discriminatory under 
Art. 14 of the Constitution. 


(4) that the said by-laws are uncon- 

stitutional also under Art. 19 (1) (g) of the 
Constitution. 
In support of these contentions, Mr. Shah 
urged that in the instant case, the effect of 
the by-laws was that the private persons who 
keep milch cattle within the walled city of 
Ahmedabad for their private use were ex- 
empted from the operation of the Act while 
the persons who keep milch cattle for the 
purpose of selling milk were penalised and 
were not permitted to keep the same within 
the four walled portion of the city. Accord- 
ing to Mr. Shah, the by-laws therefore, fram- 
ed under Section 458 of the Act were clearly 
discriminatory and prohibitory in nature. He 
submitted that the effect of the by-laws would 
be that the present appellants would be pro- 
hibited from conducting the trade or busi- 
ness of their choice which was guaranteed 
to them under Art. 19 (1) (g) of the Con- 
stitution. He, therefore, urged that Sec- 
tion 458 and the by-laws framed thereunder 
were violative of Arts. 14 and 19 (1) (g) of 
the Constitution and therefore they were 
ultra vires, void and inoperative. 


4. In order to appreciate the con- 
tentions raised by Mr. Shah, it will be worth- 
while to refer to the relevant sections and 
the by-laws framed by the Municipal Cor- 
poration in order to find out whether they 
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were discriminatory and prohibitory in nature 
as alleged by the learned Advocate for the 
appellants. Section 376 of the said Act says 
that— 

“(1) Except under and in conformity 
with the terms and conditions of licence 
granted by the Commissioner, no person 
shall— 

(a) keep in or upon any premises any 
article specified in the rules— 

(i) in any quantity or in excess of the 
quantity specified in the rules as the maxi- 
mum quantity of such article which may at 
one time be kept in or upon the same pre- 
mises without a licence, and ............ 
Section 376-A is material for the purpose of 
this appeal. It says— 

“Wherever the Commissioner is of 
opinion that the use of any premises for any 
of the purposes specified in sub-section (1) 
of Section 376 is dangerous to life, health or 
property or is causing a nuisance either from 
its nature or by reason of the manner in 
which or the conditions under which the use 
is made and such danger or nuisance should 
be immedietely stopped, the Commissioner 
may, notwithstanding anything contained in 
Section 376, require the owner or occupier 
of the premises to stop such danger or 
nuisance within such time specified in such 
Tequisition as the Commissioner considers 
reasonable, and in the event of the failure 
of the owner or occupier to comply with 
such, requisition, the Commissioner may him- 
self or by an officer subordinate to him 
cause such use to be stopped.” 

Thus, if Sections 376 and 376-A are read 
together, it will be very clear that under 
Section 376-A, only in order to stop danger 
or nuisance to the public, the Municipal 
Commissioner has been authorised to re- 
quire the owner or occupier of the premises 
to stop such danger or nuisance within such 
time specified in such requisition as the Com- 
missioner thinks reasonable. This section 
nowhere makes any distinction between per- 
son and person. This section does not also 
completely prohibit a person from doing a 
particular trade of his choice. It cannot, 
therefore, be said by any stretch of imagina- 
tion that S. 376 read with S. 376-A of the 
Act is in any way violative of Art. 14 or Arti- 
cle 19 (1) (g) of the Constitution, as sub- 
mitted by the learned Advocate for the ap- 
pellants. Nobody could complain if the 
Municipal Corporation was entrusted with a 
requisite power to stop the acts of nuisance 
or danger to the public health. The learn- 
ed Advocate for the appellants has been un- 
able to show as to how Section 376-A is in 
any way violative of the fundamental rights 
guaranteed under Art. 14 or 19 (1) (g) of 
the Constitution of India. In fact, Mr. Shah 
did not specifically plead before me that Sec- 
tion 376-A is violative. He, however, laid 
stress on the by-laws framed by the Cor- 
poration under Section 458 of the Act under 
which a person keeping milch cattle in the 
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walled city of Ahmedabad was prohibited 
from keeping milch cattle in that area. By- 
law No. 4 relates to keeping of milch cattle 
inthe walled city of Ahmedabad, framed by 
the Municipal Corporation of the city of 
Ahmedabad. It says that— 


“4. A person shall not be entitled to a 
licence to use any place for keeping milch 
cattle in the walled city of Ahmedabad and 
in city surveyed village sites except in the 
following cases :— 

(1) The Municipal Commissioner may 
allow stabling of milch cattle in the area 
prohibited in the following circumstances :— 


(a) The milch cattle are kept for bona 
fide private use only, 

(b) The number of milch cattle so kept 
is not more than three with their young ones 
necessary for milking purposes, 


The stabling arrangement of the milch 
cattle shall be in conformity with the pre- 
scribed by-laws, 


In respect of areas not prohibited above 

no person shall be entitled to a licence to 
use for keeping milch cattle a stable which 
does not fulfil the conditions prescribed by 
by-law 6.” 
Mr. Shah made a grievance that this by-law 
permits keeping of milch cattle in the area 
(sic) for bona fide private use while at the 
same time, it prohibits keeping of milch cattle 
in the walled city of Ahmedabad if the owner 
wanted to sell milk. According to Mr. Shah, 
this by-law was clearly discriminatory in 
nature. He referred to Art. 14 of the Con- 
stitution which says— 


“l4. The State shall not deny to any 

person equality before the law or the equal 
protection of the laws within the territory of 
India.” 
He urged that in the instant case, a private 
person keeping milch cattle for personal use 
was permitted to keep them in the prohibit- 
ed area, while a person who wanted to pur- 
sue a trade of selling milk by keeping milch 
cattle in the prohibited area was not permit- 
ted to do so. This clearly amounted to dis- 
crimination and it violated the fundamental 
right guaranteed under Art. 14 of the Con- 
stitution. 


5. Mr. Mayur D. Pandya, learned 
advocate appearing on behalf of Mr. G. N. 
Desai for the respondent-Municipal Corpora- 
tion, on the other hand urged that in the 
instant case, the act of the Municipality in 
framing by-laws cannot be said to be dis- 
criminatory in the sense that they did not 
prohibit the occupier to carry on his trade. 
He can as well sell the milk in the walled 
portion of the city if the milch cattle are kept 
outside the walled city of Ahmedabad. Se- 
condly, he urged that this by-law cannot be 
said to be discriminatory in nature for the 
simple reason that between the same class of 
persons, there was no discrimination. The 
by-law merely enjoined on the persons who 
wanted to trade in milk to keep their milch 
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cattle outside the walled city of Ahmedabad. 
Therefore, so far as the by-laws in general 
were concerned, there was no discrimination 
between them. He submitted that it was 
open to the Government to frame any legisla- 
tion or any by-law prescribing such acts for 
certain classes of people. If the classifica- 
tion is genuine and is made on certain well- 
defined principles there ‘was no discrimina- 
tion if a particular act is permissible and 
the other is not and cannot be said to be 
violative of Art. 14 of the Constitution. Mr. 
Pandya, in support of his case, referred to 
the case of the State of Bombay v. F. N. 
Balsara, AIR 1951 SC 318 wherein at page 
326, at para 19, the following observations 
were made— 

“I now come to Section 39 of the Act 
which. has been impugned on the ground that 
it offends against Art. 14 of the Constitution 
which states that “the State shall not deny to 
any person equality before the law or the 
equal protection of the laws within the terri- 
tory of India.’ The meaning and scope of 
this Article has been fully discussed in the 
case of Chiranjit Lal v. The Union of India, 
1950 SC 869 = (AIR 1951 SC 41) and the 
principles laid down in that case may be 
summarised as follows: 

1. The presumption is always in favour 
of the  constitutionality of an enactment, 
since it must be assumed that the legislature 
understands and correctly appreciates the 
needs of its own people, that its laws are 
directed to problems made manifest by ex- 
perience and its discriminations are based on 
adequate grounds. 

2. The presumption may be rebutted in 
certain cases by showing that on the face of 
the statute, there is no classification at all 
and no difference peculiar to any individual 
or class and not applicable to any other indi- 
vidual or class and yet the law hits only a 
particular individual or class. 


3. The principle of equality does not 
mean that every law must have universal ap- 
plication for all persons who are not by 
nature, attainment or circumstances in the 
same position and the varying needs of dif- 
ferent classes of persons often require sepa- 
rate treatment. 

4. The principle does not take away 
from the State the power of classifying per- 
sons for legitimate purposes. 

5. Every classification is in some degree 
likely to produce some inequality and mere 
production of inequality is not enough. 

6. If a law deals equally with members 
of a well defined class, it is not obnoxious 
and it is not open to the charge of denial 
of equal protection on the ground that it 
has no application to other persons. 

7. While reasonable classification is per- 
missible, such classification must be based 
upon some real and substantial distinction 
bearing a reasonable and just relation to the 
object sought to be attained and the classi- 
fication cannot be made arbitrarily and with- 
out any substantial basis.” 
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The Supreme Court quoted with approval a 
passage from Fourteenth Amendment of the 
Constitution of the United States which 
guaranteed equal protection of the laws sum- 
med up by Professor Wills in these words— 


“The guarantee of the equal protection 
of the laws means the protection of equal 
laws. It forbids class legislation, but does 
not forbid classification which rests upon 
reasonable grounds of distinction. It does 
not prohibit legislation, which is limited 
either in the objects to which it is directed 
or by the territory within which it is to ope- 
rate. It merely requires that all persons sub- 
jected to such legislation shall be treated alike 
under like circumstances and conditions both 
in the privileges conferred and in the liabi- 
lities imposed. The inhibition of the 
amendment was designed to prevent any per- 
son or class of persons from being singled 
out as a special subject for discriminating 
and hostile legislation. It does not take 
from the states the power to classify either 
in the adoption of police laws or tax laws, 
or eminent domain laws, but permits to them 
the exercise of a wide scope of discretion, 
and nullifies what they do only when it is 
without any reasonable basis. Mathematical 
nicety and perfect equality are not required. 
Similarly, not identity of treatment is enough. 
If any state of facts can reasonably be con- 
ceived to sustain a classification, the exis- 
tence of that state of facts must be assumed. 
One who assails a classification must carry 
the burden of showing that it does not rest 
upon any reasonable basis.” 


Similar view was taken by the Supreme 
Court in the case of Ram Krishna Dalmia 
v. S. R. Tendolkar, AIR 1958 SC 538 where- 
in it was observed that— 


“It is now well established that while 
Article 14 forbids class legislation, it does 
not forbid reasonable classification for the 
purposes of legislation. In order, however, 
to pass the test of permissible classification 
two conditions must be fulfilled, namely (i) 
that the classification must be founded on 
an intelligible differentia which distinguishes 
persons or things that are grouped together 
from others left out of the group and (ii) that 
that differentia must have a rational rela- 
tion to the object sought to be achieved by 
the statute in question. The classification 
may be founded on different basis, namely 
geographical, or according to objects or oc- 
cupations or the like. What is necessary is 
that there must be a nexus between the basis 
of classification and the object of the Act 
under consideration. It is also well establish- 
ed by the decisions of Supreme Court that 
Art. 14 condemns discrimination not only by 
a substantive law but also by a law of pro- 
cedure.” 

It will thus be seen that Article 14 forbids 
class legislation but does not forbid reason- 
able classification for the purpose of legisla- 
tion. Merely because persons are permitted 
to keep milch cattle within the prohibited 
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area for the purpose of their private use, it 
cannot be said that when a restriction was 
put on persons keeping milch cattle for the 
purpose of sale of milk, it was discriminatory 
in nature. Here was a reasonable classifica- 
tion between persons who kept milch cattle 
for the sale of milk and persons who kept 
the same for their private use, I am unable 
to agree with Mr. Shah that this classifica- 
tion was not based on any rules or basis. 
The purpose of framing the by-law is very 
clear. The Municipal Corporation wanted 
to regularise the sale of milk, at the same 
time, seeing that the trade was not harmful 
and did not affect injuriously the health of 
the public or cause annoyance to the public. 
The by-law therefore did not forbid a person 
to sell the milk in the prohibited area. It 
merely prohibited him to keep milch cattle 
in that area. It cannot, therefore, be said 
by any stretch of imagination that there 
was total prohibition of following a parti- 
cular trade of one’s choice. Here, the Cor- 
poration merely regularised (regulated?) the 
trade by keeping the milch cattle outside the 
walled city of Ahmedabad. I am, therefore, 
unable to agree with Mr. Shah that the act 
of the Municipality in framing this by-law 
was arbitrary in nature. No facts have been 
alleged or proved on behalf of the appellants 
to show how this by-law is discriminatory 
in nature. Mr. Shah, however, referred to 
the case of Tahir Hussain v. District Board, 
Muzaffarnagar, AIR 1954 SC 630 wherein it 
was observed that— 


“Where therefore certain District Board 
frames a bye-law to the effect that no per- 
son shall establish or maintain or run any 
cattle market in the district within its juris- 
diction, the bye-law is not one passed for 
regulating the market but for prohibiting a 
person from holding it. Such a bye-law in 
face of the provisions of Section 174 is obvi- 
ously beyond jurisdiction. The bye-law as 
well as the order under it interferes with the 
fundamental right of the petitioner under 
Art. 19 (1) (g) as it prevents him from car- 
trying on the business of holding the market. 
It is thus in conflict with Art. 19 (1) (g) and 
is void.” 


Relying on these observations, Mr. Shah 
urged that in the instant case also as the 
present appellants were prohibited from 
keeping their milch cattle in the walled city 
of Ahmedabad, they were virtually prevent- 
ed from doing the business in that portion 
and hence, the act of the Corporation would 
be hit by Art. 19 (1) (g) of the Constitution. 
I am unable to agree with him. The case 
before the Supreme Court can clearly be 
distinguished from the facts of the instant 
case. There, the bye-law was framed by 
Muzaffarnagar District Board to the effect 
that no person shall maintain or run any 
cattle market within its jurisdiction. That 
by-law virtually totally prohibited a person 
from holding a market in a particular area. 
That by-law was framed under Section 174 of 
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the Uttar Pradesh District Local Boards Act. 
Sub-sections (1) and (2) of Section 174 of 
that Act stated that the power of the Board 
to make bye-laws was to be exercised for 
the purpose of promoting or maintaining the 
health, safety and convenience of the inhabi- 
tants of the area within its jurisdiction and 
that this power included the power to re- 
gulate markets. In view of these particular 
wordings, the Supreme Court was of the 
opinion that this by-law did not merely re- 
gulate but it totally prohibited the person 
from holding a market and hence it inter- 
fered with the fundamental right under 
Art. 19 (1) (g) of the Constitution. As 
stated earlier, the by-Jaw in the instant case 
does not prohibit the present appellants from 
doing their business of selling milk within 
the walled city of Ahmedabad. It only: pro- 
hibited them from keeping milch cattle. As 
already shown earlier, it was within the 
competence of the Corporation to frame by- 
laws under which it can regulate the business 
keeping in view the health, safety and con- 
venience of the public and in order to stop 
any nuisance by prohibiting the keeping of 
milch cattle in a large number in the area. 
Reliance was also placed on the case of 
Rashid Ahmed v. The Municipal Board, 
Kairana, ATR 1950 SC 1163 by the learned 
Advocate for the appellants. This case also 
could easily be distinguished. The facts of 
this case showed that by-law No. 2 of the 
by-laws of the Municipal Board which came 
into force on 1-1-1950 provided that no 
person shall establish any new market or 
place for wholesale transactions without ob- 
taining the previous permission of the Board, 
and no person shall sell or expose for sale 
any vegetable, fruit, etc. at any place other 
than that fixed by the Board for the purpose; 
and by-law No. 4 permitted the grant of a 
monopoly to a contractor to deal in whole- 
sale transactions at the place fixed as a mar- 
ket. In anticipation of these by-laws the 
monopoly right to do wholesale business in 
vegetable for three years was auctioned by 
the municipal board and granted to the 
highest bidder and a place was also fixed 
as the market where such business could be 
carried on. The petitioner who had been 
carrying on wholesale business in vegetables 
at a rented shop within the municipality for 
two years before the by-laws came into force 
applied for a licence to carry on his busi- 
ness at his shop but this was rejected on 
the ground that there was no provision in 
the by-laws authorising the grant of any such 
license, and he was prosecuted for contraven- 
tion of the by-laws. He applied under Arti- 
cle 32 of the Constitution for the enforce- 
ment of his fundamental right as a citizen 
to carry on his business which was guarante- 
ed by Art. 19 (J) (g) of the Constitution. 
On these facts, it was held that— 


ee the prohibition in by-law No. 2 
became absolute in the absence of provision 
authorising the issue of a license, and inas- 
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much as the municipal board had, further, 
put it out of its power to grant a license to 
the petitioner by granting a monopoly, the 
restrictions imposed were not reasonable 
within the meaning of Art. 19 (6) of the 
Constitution, and the by-laws were according- 
ly void......... ” 


In the instant case, as already stated earlier, 
there is no total prohibition here. There is 
no denial of any licence to the appellants. 
The appellants are not prohibited from sell- 
ing the milk in the walled city of Ahmeda- 
bad. They are only prohibited from keeping 
their milch cattle- within the area of the 
Municipal Corporation. It cannot be said 
that the restriction put by the defendant is 
not reasonable as stated in Art. 19 (6) of the 
Constitution. There was a reasonable classi- 
fication in which persons keeping milch cattle 
for their bona fide personal use were per- 
mitted to do so while the persons who. want- 
ed to trade in milk were prohibited from 
keeping the milch cattle in that area. I, 
therefore, do not agree with Mr. Shah that 
this classification was not reasonable and 
that the by-law was violative of Arts. 14 
and 19 (1) (g) of the Constitution. Both 
the cases relied upon by Mr. Shah could 
easily be distinguished and do not help him 
so far as the present case is concerned. 


6. In the instant case, it cannot be 
said that any invidious distinction or discri- 
mination has been made by the Corporation 
in framing the by-laws between persons 
similarly situated. There is no doubt that 
persons who pursue trade of selling milk 
will be keeping a large herd of cattle. There 
would be hundreds of such persons in a big 
city like Ahmedabad and they would be 
maintaining hundreds of cattle. These cattle 
are required to be taken out for the pur- 
pose of grazing. Appellant No. 1 has ad- 
mitted in his cross-examination that he is 
taking the cattle out for the purpose of 
grazing. It is but natural that they would 
be a cause of annoyance and inconvenience 
to the members of the public. The stink of 
their urine and excreta would be a danger 
to the public health. Thus, no question of 
any unequality or unequal treatment as envi- 
saged in Art. 14 of the Constitution would 
arise. Similarly as there is no prohibition ` 
on the appellants to pursue their trade nor 
is there total restriction regarding keeping 
of milch cattle in any other part of the city 
of Ahmedabad except the walled portion of 
the city, it cannot be said that it is not a 
reasonable restriction in the interest of gene- 
ral public. In my opinion, therefore, the 
act of the Municipal Corporation in framing 
the by-laws is not hit by the provisions of 
Art. 19 (1) (g) of the Constitution also. No 
such consideration would arise in the case of 
persons keeping milch cattle for their bona 
fide personal use. Thus, it can reasonably 
be said that here was a case of reasonable 
classification between two sets of persons — 
persons keeping milch cattle for their private 
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use and persons keeping milch cattle for the 
purpose of selling the milk. The learned 
Advocate for the appellants has been, un- 
able to show that any invidious discrimina- 
tion has been made between the persons of 
the same classification inter se. 


7. Under the circumstances, the ap- 
peal fails and is dismissed with costs. 


Appeal dismissed. 
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J. B. MEHTA, J.:— Both the insurance 
companies of the two vehicles which were in- 
volved in this accident have filed appeals in 
these two matters; while the original clai- 
mants the widow and five minor children of 
the deceased have filed cross objections for 
getting their full claim of Rs. 29000/- by 
way of damages. 


2. The accident took place on Octo- 
ber 25, 1967, the New Year Day of Samvat 
2022 at about 9-30 a.m. when the deceased 
compounder in the company of head com- 
pounder Devendra Chandrashankar, Ex. 92, 
was going to the bungalow of the Civil 
Surgeon, Junagadh, situated in Datar Manzil 
at some distance away from the Monoranjan 
Guest House to offer his New Year greet- 
ings. The deceased at that time was walking 
on the footpath near the triangular children 
garden adjacent to the District Library near 
Kalwa chawk and was proceeding towards 
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Manoranjan Guest House. The truck in 
question came over on the footpath from 


the opposite direction and collided against 
the Baniyan tree which got uprooted and one 
of its branches fell on the deceased as a 
result of which the deceased sustained fatal 
injuries on the head and died on the spot. 
The truck had not stopped after colliding 
with the baniyan tree. It had gone over 
ahead on the footpath and collided with Pipal 
tree after which it came to a stand still. The 
truck was coming from the Sardar Chawk 
where there is a cross inter-junction of five 
roads which is at a 100 ft. distance after tak- 
ing small turn. It was actually coming from 
the south to north from the Silkha side and 
going towards Kalwa Chawk. The truck had 
to go on the foot-path to dash against 
Baniyan tree because its brakes were ineffec- 
tive and as the Fiat car in question had sud- 
denly emerged from the opposite side going 
from Kalwa Chawk in the north towards 
south, after overtaking two carts in such a 
way that “there was hardly any room left 
for the truck to pass on the road on that 
side. The road in question is 28 ft. wide 
road and on the two sides of the foot-path 
there are two gardens — the western side 
of the foot-path abuts on the triangular chil- 
dren park while the eastern foot-path abuts 
on the garden. Both the drivers of these 
two vehicles in question were found negli- 
gent, and the award of compensation was 
arrived at the sum of Rs. 16,000/- by the 
Claims Tribunal on the footing that Rupees 
2,000/- from the insurance monies and Rupees 
1344/- by way of death cum retirement gra- 
tuity must be deducted. The truck in ques- 
tion was owned by opponent No. 1 who was 
the proprietor trading in the name of Vishnu 
Transport Company shown as opponent No. 2 
even though it was really a proprietary firm 
and only a firm name. Under the alleged 
hire purchase agreement, Ex. 100, dated June 
11, 1965, opponent No. 1 had given this truck 
under the leave and licence arrangement to 
opponent No. 3 whose paid driver was op- 
ponent No. 4 Parbat Bhavan at the time of 
the accident. Opponent No. 5 is the insurance 
company with whom the truck was insured 
at the relevant time who issued certificate of 
insurance, Ex. 115 dated October 11, 1965. 
So far as the Fiat car in question is con- 
cerned its original owner opponent Nos. 6 
and 7 had sold the same on September 30, 
1964, to opponent No. 8 whose paid driver 
was opponent No. 9 Devshi Thakarshi at the 
time of the accident. Opponent No, 10 the 
Life Insurance Corporation was the insurer 
of the Fiat car and the insurance policy was 
effected by opponent No. 8 Dr. Vibhakar. 
The insurance of the truck was by opponent 
No. 1 the original owner even after the 
aforesaid hire-purchase agreement, Ex. 100. 
In view of these facts the Tribunal awarded 


this claim of damages only against opponent 
Nos. 3 and 4 the alleged hirer and the driver 
of the truck and the insurer opponent No. 5 
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and also against the Fiat owner Dr. Vibhakar, 
opponent No. 8, the driver opponent No. 9 
and insurance company opponent No. 10 
holding them jointly and severally liable for 
the amount of damages awarded. As re- 
gards opponent No. 1 the owner of the truck 
and the firm opponent No. 2, and opponent 
Nos. 6 and 7 who were the original owners 
of the Fiat car, on a concession, they were 
held not liable and the application so far as 
those opponents were concerned was dismis- 
sed. Therefore, both the insurance com- 
panies have filed these two appeals and the 
claimants have filed their cross objections. 
As both the matters involve common ques- 
tions we are disposing them by this common 
order. 

3. Five points were raised in these 
appeals :— 

(1) As to the effect of the deletion of 
the driver opponent No. 4 Parbat Bhavan 
and because of the death of the other driver 
opponent No. 9 Devshi Thakarshi some time 
back as his heirs are not brought on record 
on the competence of these appeals and cross 
objections. 


(2) Whether opponent No. 5 insurance 
company can be exonerated as its assured 
opponents Nos. 1 and 2 were held not liable 
and there was no judgment against them and 
as to whether in any event in case of both 
the insurer they were not liable to indemnify 
as there was no vicarious Hability of insured 
owners due to any agency being established. 


(3) Whether this is a case of exclusive 
neglect of the truck driver or of contributory 
neglect. 

(4) Whether the quantum of damages 
requires interference on the ground that it 
is too low and by excluding even collateral 
benefits and without taking into account the 
loss for expectation of life. 

(5) Whether power under O. 41, R. 33 
should be invoked so as to make the truck 
owners opponents 1 and 2 liable if the insu- 
rance, company opponent No. 5, succeeds in 
its plea raised in the first point. 

4. It is true that the driver Parbat’s 
name has been deleted in this appeal by the 
order, dated February 19, 1969 as he could 
not be found. Similarly, there is no dis- 
pute that only some time back the other 
driver Devshi Thakarshi, opponent No. 9 has 
expired and his heirs have not been brought 
on record. That is why this contention has 
been raised. As pointed out by Lord Denning 
M. R. in Egger v. Viscount Chelmsford, 
(1965) 1 QB 248 (264), in point of law, no 
tortfeasors could truly be described solely as 
joint tortfeasors. They were always several 
tortfeasors as well. In any joint tort, the 
party injured had his choice of whom to 
sue. He could sue all of them together or 
any one or more of them separately. This 
had been the law for centuries. If several 
persons jointly committed a tort, the plain- 
tiff had his election to sue all or any number 
of the parties; because a tort was in its nature 
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the separate act of each individual. Therein 
lay the gist of the matter. Even in a joint 
tort, the tort was the separate act of each 
individual. Each was severally answerable 


for it; and, being severally answerable, each 
was severally entitled to his own defence. In 
K. S. Gandhi v. N. A. Gauzder, (1969) 1 
SCC 358 at p. 363 = (AIR 1970 SC 1468) 
their Lordships approved this ratio of Lord 
Denning M. R. in Egger v. Viscount Chelms- 
ford case. Following these principles their 
Lordships reversed the decision of Dhavan, 
J. who had held that the decree against one 
was complete accord and satisfaction and the 
cause of action against all the defendants 
being one and indivisible, the decree operated 
as a bar against further proceedings against 
the remaining joint wrongdoers. Their 
Lordships held that nothing short of satisfac- 
tion, or its equivalent, could make good a 
plea of former judgment in trespass, or 
operate as a bar in an action against another 
trespasser, who was not a party to the first 
judgment. Therefore, even though against 
one tortfeasor compromise was arrived be- 
cause he tendered an unconditional apology 
which was accepted by the plaintiff and there 
was a consent decree in terms of the com- 
promise, the compromise amounted to a 
covenant not to sue and it was not a full 
satisfaction for the alleged tort committed 
by the other defendants. This was the elec- 
tion on the part of the plaintiff to the pur- 
suing of several remedies against the six de- 
fendants and unless they rendered full satis- 
faction the other joint tortfeasors could not 
escape their liability. Therefore, the cause 
of action being not joint but a distinct cause 
of action against each tortfeasor who was 
jointly and severally liable, this appeal would 
never become incompetent even if the other 
joint-feasors were not brought on the record. 
The decision in Sri Chand v. Jagdish Prasad, 
AIR 1966 SC 1427 would not be helpful. In 
this context at page 1431, their Lordships 
have merely held that the mere fact that 
the obligation arising under a covenant 
may be enforced severally against all the 
covenantors does not make the liability of 
each covenantor distinct. It is true that in 
enforcement of the claim of the decree 
holder the properties belonging to the sure- 
ties individually may be sold separately. But 
that is because the properties were separate- 
ly owned and not because the liability arose 
under distinct transactions. That is why it 
was held that the. fact that the surety bond 
was enforceable under Sections 37 and 138 
of the Contract Act against each surety 
severally and that it was open to the credi- 
_tor to rélease one or more of the joint sure- 
ties did not alter the true character of the 
adjudication of the Court when proceedings 
were commenced to enforce the covenant of 
the Board against all sureties. That is why 
the ratio of Rameshwar Prasad v. Shambe- 
hari, AIR 1963 SC 1901 was held applicable 


and the appeal was held to be incompe- 
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tent. That decision could not apply to a 
case like the present when the liability of 
each joint tortfeasors is a distinct liability 
and, therefore, until there is complete satis- 
faction received, there would be distinct, 
joint and several liability of each tort- 
feasor. Besides, this is a case where the 
ratio of Mahabir Prasad v. Jage Ram, AIR 
1971 SC 742 would be applicable where 
their Lordships had distinguished the deci- 
sion in Rameshwar Prasad case AIR 1963 SC 
1901. Their Lordships pointed out that 
there the plaintiffs whose suit had been dis- 
missed had filed an appeal and thereafter 
one of them died and his heirs were not 
brought on the record. Jn that case before 
their Lordships however there was an order 
against all the decree-holders but all decree- 
holders had not appealed and only one of 
them had appealed and the other two were 
jointed as party respondents. Therefore, on 
the death of one of the parties the entire 
appeal did not become incompetent because 
of the specific provision in Order 41, 
Rule 4 which in terms preserved the juris- 
diction of the appellate Court in such cases. 
Therefore, the decision of the High Court 
that there would be two inconsistent decrees 
and that appeal had abated as a whole by 
becoming incompetent was reversed. In the 
present case both on the ground that such 
joint tort results in distinct liability of each 
tortfeasor and on the ground that this is 
an appeal by only the insurance companies 
which had to indemnify the insured or the 
concerned driver the tortfeasor the provisions 
of Order 41, Rule 4 would surely apply. 
Therefore, both the appeals were not in- 
competent even though one of the drivers 
was not found and his name had to be de- 
leted, and even though the second driver 
was dead and his legal heirs and represen-| 
tatives were not brought on the record. So| 
long as the appeal is competent, cross ob- 
jections must also survive with the only 
effect that so far as the quantum of liability 
of those drivers is concerned, it may not be 
increased. The extent of the liability of 
the insurance company has to be measured 
by this statutory indemnity clause in Sec- 
tion 95 (5) irrespective of the fact as to 
what are their rights inter se under the con- 
tract of policy. Therefore, the first conten- 
tion must obviously fail. 


5. As regards the second question 
Mr. Oza has vehemently argued in his 
appeal that the assured owner-opponent 
No. 1, who traded in the proprietary name 
of opponent No. 2 having been exonerated 
in the absence of judgment against the 
assured there could be no liability of the 
insurance company-opponent No. 5. Mr. Oza 
in this connection ignores the special provi- 
sions of our Act and the whole contention 
is based on the general principles of insur- 
ance law or the law of contract. The legis- 
lature was aware of these two usual difficul- 
ties which arose under the general law be- 
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cause of the need of insurable interest and 
because of the absence of any name in the 
policy other than that of the assured. That 


is why nobody who was not a party to the 
contract can bring an action on the contract 
and the person who had no interest in the 
subject-matter of an insurance could not 
claim a benefit of that insurance. To get 
over this difficulty when the provisions of 
compulsory insurance were introduced, the 
two non-obstante clauses were provided in 
Sections 95 (5) and 96 (1). Under Sec. 95 
(5), notwithstanding anything elsewhere con- 
tained in any law, a person issuing a policy 
of insurance under this section shall be 
liable to indemnify the person or classes of 
persons specified in the policy in respect of 
any liability which the policy purports to 
cover in the case of that person or those 
classes of persons. Similarly, in Section 96 
it is provided that there shall be duty of the 
insurer to satisfy the judgment against per- 
son insured in respect of third party risk, 
notwithstanding that the insurer may be 
entitled to avoid or cancel the policy. God- 
dard J. (as he then was) had already inter- 
preted the effect of such non obstante clause 
in Section 36 (4) of the Road Traffic Act, 
1930, which had given this statutory in- 
demnity in addition to the duty of the in- 
surer to satisfy the judgment against Sec- 
tion 10 (2) of the 1934 Road Traffic Act. 
Lord Goddard had pointed out that so far 
as the general law of insurance was con- 
cerned, when the vehicle was sold and the 
assured ceased to have interest in the 
subject-matter of insurance, even the driver’s 
extension clause would fall with the rest of 
the policy, as the policy could be avoided 
on that count. He, however, held in both 
the cases that the position would be differ- 
ent under the statute by reason of the non- 
obstante clause in Section 36 (4) which al- 
tered the law by conferring right of action 
freed from difficulties caused by the Life 
Insurance Act as to insurable interest and 
as to the absence of any name in the policy 
other than that of the assured, for the insur- 
ers were to indemnify by giving coverage 
not only to the assured but the class of 
persons specified in the policy. Such exten- 
sion clause was common and universal and, 
therefore, Parliament had given statutory 
effect to this undertaking of the insurer, be- 
cause the Act was aimed at the protection 
of the public by providing that there should 
be insurance coverage behind every driver 
of-the car. Therefore, where the driver was 
driving the vehicle with the assured’s per- 
mission or under his order, the statutory in- 
demnity was by reason of this special pro- 
vision in the Act one analogous to Sec. 95 
(5), available for seeking indemnity from the 
insurance company. Our law has also spe- 
cifically altered the general law because even 
right to avoid policy on this ground which 
the insurer has does not come in the way 


of the duty of the insurer to satisfy the 
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judgment against the persons insured in res- 
pect of third party risk under Section 96 (1). 
That is why in New Asiatic Insurance Co. 
v. Pessumal, AIR 1964 SC 1736, even though 
the assured was one Asnani and under the 
driver’s extension clause in para 3 permitted 
driver Pessumal had been driving at the 
time of the accident, their Lordships held 
that the company had insured Pessumal as 
well in view of Section 2 (3) of the policy 
and, therefore, it came within the term 
“insured” under Section 96 of the Act. Their 
Lordships had taken this view even where 
there was a restrictive condition under 
para 3 of the policy which could be effective 
as between the insured and the company, 
but it would have to be ignored when consi- 
dering statutory liability of the company to 
the third party. The company having under- 
taken the liability to third party incurred by 
the persons specified in the policy, the third 
party’s right to recover any amount under 
or by virtue of the provisions of the Act 
was not affected even by the restrictive con- 
dition of the policy. Once the company 
issued certificate giving rise to the wider lia- 
bility, it would have to indemnify the person 
specified in the policy. That is why even the 
avoidance clause provided that nothing in 
the policy or endorsement would affect right 
of the person to be indemnified by the 
policy or any other provision to recover 
amount under or by virtue of the provisions 
of the Act. Therefore, it is settled legal 
position that even if the insurer may be en- 
titled to avoid or cancel the policy, the in- 
surance company must fulfil its duty of sta- 
tutory indemnity under Section 95 (5) by 
indemnifying the concerned driver so long 
as he was permitted to drive the vehicle in 
question by the assured who was, therefore, 
covered by the policy. The insurance policy 
is not on the record but the certificate, 
Ex. 115 makes it in terms clear that any 
person is permitted to drive provided the 
person driving holds licence to drive the 
motor vehicle and is not disqualified for 
holding or obtaining a licence. The only 
limitation as to use was that it must be 
used as a hired lorry as per public carrier 
permit, and to the third party risk was as 
per the Act. Therefore, merely because at 
common Jaw the original assured was not 
held to be vicariously liable the insurance 
company does not escape this statutory lia- 
bility so long as the driver was the insured 
specified in the policy in respect of whom 


the policy purported to cover such third 
party risk. 
6. Mr. Oza, however, vehemently 


argued that Ex. 100 amounted to a sale and, 
therefore the said purchaser was driving at 
the time in his own right as the owner and 
no permission can be implied. This conten- 
tion is against the plain terms of the agree- 
ment, Ex. 100. The agreement provides that 
the truck was agreed to be sold for Rupees 
10251/- of which Rs. 3000/- were paid and 
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the balance had remained unpaid. It is only 


when the balance was paid that the truck 
was to be sold to the concerned purchaser. 
It was in terms agreed that the registration 
in the R. T. O. in the name of the original 
owner was to continue and it was only when 
the full price was paid that the registration 
was to be transferred. Clause 3 provided 
that till the price was paid the ownership 
and possession of the owner of this vehicle 
would continue. Clause 4 provides that even 
though physical possession of the vehicle 
was given, legal possession would continue 
with the owner and the use of the vehicle 
by the intending purchaser was to be by 
permission as a licensee. A consideration 
of Rs. 1000/- for the use was provided every 
month. If on that basis the amount of 
Rs. 7251/- was paid in regular instalments 
as provided therein, the vehicle was to be 
sold, otherwise in case of default the amount 
paid was to be treated as one for use of the 
vehicle and the intending purchaser was not 
entitled to have a refund thereof. The owner 
would have the right to take back possession 
at any time in case of such default. Clause 7 
also provided that until the name was trans- 
ferred by registration there would be no 
right created in the intending purchaser 
and he would have no power to dispose of 
or transfer this vehicle. Therefore, the 
agreement is in terms an agreement of leave 
and licence and there was no sale. The pro- 
perty never passed under this agreement 
and that is why till the full amount was 
paid, ownership was never to be transferr- 
ed and the intended purchaser had no inte- 
rest in the vehicle except to use it as a 
mere licensee on permission of the owner. 
That is why right to take back possession 
was unconditionally provided with a corres- 
ponding right to treat even the amounts 
paid as paid by way of use of the vehicle 
if the purchaser made default in paying in- 
stalments. Therefore, on such an agree- 
ment as Ex. 100 Mr. Oza can hardly raise 
any plea of sale and, therefore, it is hardiy 
necessary for us to consider the wider ques- 
tion whether no permission can be implied 
after the sale or whether the insurance poli- 
cy was avoided on that count. In the pre- 
sent case, the entire user was in terms a 
permissive user under the same registration 
and even the new insurance policy was taken 
by the original owner after the agreement, 
Ex. 100. The driver in question was only a 
paid employee of this licensee who would 
not be deemed to contravene Section 94, 
The driver was a licensed driver and, there- 
fore, this being a case of permissible user by 
the original owner the statutory indemnity 
clause in Section 95 (5) even in respect of 
such a person was clearly applicable. There- 
fore, even if it is the driver who was liable 
to pay damages to the third party the in- 


surance company would surely be liable to 
pay the amount to third party by reason of 
the statutory liability as if the driver him- 
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self was the insured and it was the insurer 
within the meaning of Section 96, subject to 
the statutory limit of Rs. 20,000/-. 


7. As the insurance company, op- 
ponent No. 5 is held statutorily liable under 
Section 95 (5) to indemnify full third party 
risk so far as the third party is concerned 
by paying the amount purported to be cover- 
ed in respect of this permitted driver, it 
would not be necessary to go into the wider 
question raised by Mr. Nanavati. On the 
facts of the case, there was a wrong conces- 
sion made so far as the assured was con- 
cerned and, therefore, the power under 
Order 41 Rule 33 could be exercised for do- 
ing complete justice. That is why point 
No. 5, even though it is a substantial ground, 
if Mr. Oza had succeeded on the first ques- 
tion would not arise for our consideration 
in this appeal and we would not be required 
to consider whether the alleged hirer who 
was only a licensee working under the same 
registration, permit, the certificate of fitness 
and the insurance policy was, therefore, for 
all intents and purposes driving the vehicle 
in question for and on behalf of the oppon- 
ent No. I the owner and whether because 
opponent No. 1 owner had such actual in- 
terest in the consideration amount in the 
use of this vehicle even at the time of the 
accident by reason of the hire amount fix- 
ed for this vehicle which was only to be 
used as a hired lorry would constitute him 
as an agent so as to result in the vicarious 
liability of this owner. 


8. Coming to the Fiat car, Mr. 
Chhaya has vehemently argued the same 
question on the ground that the driver op- 
ponent No. 9 was the servant of the father 
and not of Dr. Vibhakar who was the 
owner of the Fiat car. Here also no insur- 
ance policy is on the record, not even the 
certificate of insurance and no plea has been 
raised that there was no such extension 
clause. For the driver the insurance corn- 
pany could only escape liability by raising 
proper defence in that connection. The 
owner opponent No. 8 had left the car for 
the family use and actually the entire fami- 
ly was taken in this motor at the time of 
the accident. This was not a mere bailment 
of the car with the father. But the father 
was expressly permitted to use the car for 
the family in which use the son was surely 
interested. If the son was present, he him- 
self would have taken the family to the 
temple on the New Year Day. Therefore, 
on the ground of permitted driving itself the 
insurance company would be liable as in 
the other case. 


9. Besides, in the present case, even 
at common law, the vicarious liability of 
the owner of the vehicle would be clearly 
attracted. Jn Sitaram v. Santnuprasad, AIR 
1966 SC 1697, their Lordships have settled 
the law in this connection by pointing out 
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that a master is vicariously liable for the 
acts of the servant acting in the course of 
his employment. For the master’s liabilitv 
to arise, the act must be a wrongful act 
authorised by the master or a wrongful and 
unauthorised mode of doing some act autho- 
rised by the master. The driver of a car 
taking the car on master’s business makes 
him vicarously liable if he commits an acci- 
dent. Their Lordships pointed out that it 
is equally well settled that if the servant, at 
the time of the accident, is not acting with- 
in the course of his employment but is do- 
ing something for himself, the master is not 
liable. Their Lordships then pointed out 
that the Courts had in such cases always 
drawn a presumption that a vehicle is driven 
on the master’s business and by his autho- 
* rised agent or servant so that this vicarious 
liability on social justice principles could 
always be invoked unless the presumption 
was rebutted. In the case before their Lord- 
ships the majority view was that the pre- 
sumption was rebutted. Even looking at 
the matter by giving wider interpretation to 
the terms “scope of employment” and 
“scope of agency” their Lordships did not 
approve the extension of this principle where 
the act of the servant or agent was merely 
for the master’s benefit, for the act must 
be done only in the course of employment 
or in the scope of agents authority. At 
page 1706 their Lordships pointed out from 
the English decisions that the mere fact of 
consent by the owner to the use of a chat- 
tel was not proof of agency, but the pur- 
pose for which this car was being taken 
down the road on the morning of the acci- 
dent must be either that it should be used 
by the owner or at least for the joint pur- 
poses. Their Lordships also pointed out 
at page 1706 Lord Denning M. R.’s obser- 
vations in Ormrod v. Crosville Motor Ser- 
vices Ltd., (1953) 2 All ER 753. The learned 
Judge has held that the doctrine of vicari- 
ous liability was extended if the driver was 
driving with the owner’s consent on the 
owner’s business or for the owner’s purposes. 
The law puts an especial responsibility on 
the owner of a vehicle who allows it to go 
on the road in charge of someone else. No 
matter whether it was his servant, his friend 
or anyone else. If it was being used wholly 
or partly on the owner’s business or for 
the owner’s purpose, the owner was liable 
for any negligence on the part of the driver. 
The owner only escaped liability when 
he lent it or hired it to a third 
person to be used for purposes in 
which the owner had no interest or con- 
cern. Applying these tests their Lordships 
held that where the owner had handed over 
the vehicle to the second defendant to ply 
it on hire as a taxi and the third defendant 
was driving the taxi, collected fares and 


made expenses and handed over the balance 
with account to the owner, without doing it 
free, the second defendant was either a ser- 
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vant or an agent, and as he was paid Rupees 
90/- per month he was mere a servant. As 
however, on the occasion in question this 


vehicle was not driven on the owner’s busi- 
ness but on the business of the third defen- 
dant who as only an unlicensed cleaner or 
at the most of the- third and second defen- 
dants together, this act of driving was not 
within the scope of any extension of the 
doctrine of scope of employment or agency. 
Therefore, the acts of the second and third 
defendants viewed separately or collectively 
did not make the owner vicariously liable, 
especially as there was no evidence even 
to support any plea of any implied authority. 
Lord Denning in the subsequent case in 
Launchburry v. Morgans, (1971) 1 All ER 
642 explains this doctrine of vicarious liabi- 
lity which was evolved by law for social 
justice reasons. The Tribunal had of course 
to. give reasons which commended them- 
selves to the public at large. The law had 
been developed to implement the policy 
underlying vicarious liability, and motor 
vehicles were the prima facie example. A 
motor vehicle is a powerful engine of death 
and destruction. It was capable of doing 
much damage to persons and to property 
unless it was driven with due care and 
attention. The Parliament and Judges have 
done their best to see that the sufferers of 
damages are compensated for the loss. The 
doctrine of vicarious liability was extended 
by the Judges by creating the aforesaid pre- 
sumption that the vehicle was driven on the 
master’s business and by his agent or 
servant, unless the presumption was rebutt- 
ed. The Parliament intervened by statutory 
third party risk provision. The common 
law put on vicarious liability as there was 
special responsibility of the owner of the 
vehicle who allowed it to go on road in 
charge of someone else. If it was being 
used wholly or partly on the business of the 
owner, the owner was liable for any negli- 
gence on the part of the driver. While con- 
sidering the course of employment of the 
servant and the scope of agency of the agent 
in the context of delegation of this task of 
duty driving both the scope of employment 
and the term ‘agent’ are widely construed 
so that the vicarious liability is fastened 
whenever it is just to do so. Lord Denning 
in that case applied that doctrine to a fami- 
ly car considering the driving by any mem- 
ber of the family as an agent of the owner 
of the family car. Further developing this 
concept Eveleigh J. in Nottingham v. Al- 
dridge, (1971) 2 All ER 751, pointed out 
that even in Hewitt v. Bonvin, 1961 (2) All 
ER 790, strongly relied on by Mr. Chhaya, 
Du Parcq L. J. had also stated that the 
driver of the car may not be the owner’s 
servant and the owner will be nevertheless 
liable for his negligent driving if it be prov- 
ed that at the material ‘time he had autho- 
rity, express or implied, to drive on the 
owner’s behalf. Such liability depends not on 
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ownership, but on the delegation of task or 
duty. Even Pearson, L. J., in Norton v. 
Canadian Pacific Steamship, (1961) 2 All ER 
785-789, 790 had stated that the reasoning in 
Omrod’s case by Lord Denning proceeded 
on the principle that the owner of a car 
when he takes or sends it on a journey for 
his own purposes, owes a duty of care to 
other road users, and if any of them suffers 
damage from negligent driving of the car, 
whether by the owner himself or by an agent 
to whom he has delegated the driving, the 
owner is liable. Therefore, even though it 
is well settled that merely from the owner- 
ship of the car and permitted driving at 
common law vicarious liability may not fol- 
low as in the case of statutory liability under 
the compulsory third party risk provision, 
where there is driver’s extension clause, the 
fact of ownership is still material in decid- 
ing whether or not there was a task or duty 
to be delegated. In this context the fact 
that chattle in question was the motor vehi- 
cle which is governed by the Motor Vehi- 
cles regulations would also be a material 
fact. The learned Judge thereafter pointed 
out that there is a settled distinction be- 
tween the agent and an independent contrac- 
tor in whose case the employer would not 
be vicariously liable. The aforesaid pre- 
sumption had been created by the Judges as 
explained by our Supreme Court that the 
vehicle was driven on the master’s business 
and by his authorised agent or servant, and 
in order to see whether the presumption is 
rebutted all the facts must be kept in mind 
as to the ownership of the vehicle, the con- 
‘sent given for driving, the nature of this 
motor vehicle in the light of driving regu- 
lations and whether the driver was driving 
independently or for and on behalf of the 
principal. The term ‘agent’ as explained by 
Lord Denning in Launchburry v. Morgans 
was not to be narrowly interpreted as in the 
case of law of contracts or in the case of 
a commercial transaction. An agent, as dis- 
tinguished from a servant as explained by 
Eveleigh J. at page 759, should be such an 
agent who can be said to authorise torti- 
ous act by reason of the delegation of the 
driving task by the concerned owner, at the 
time of the relevant accident. At page 760 
the learned Judge evolved the test of “genu- 
ine representative capacity” which is general- 
ly accepted for invoking vicarious liability 
of the principal for the tortious act of the 
agent on the ground that the act is done 
“for and on behalf of” the principal, al- 
though it is not the same thing that it is 
for the principal’s benefit or at his request. 
That is why the learned Judge pointed out 
that the ownership and the nature of the 
chattel may be, and most often are, power- 
ful factors in determining representative 


capacity, as also will be the risk inherent in 
the operation, for they help to show the ex- 
tent of the defendants involvement in the 
Operation of this motor vehicle. On the 
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facts of that case the learned Judge came to 
the conclusion that there was no such in- 
volvement in the use of the motor vehicle 
as it can be said to have been driven for 
and on behalf of the true owner. It was 
only on the alternative ground of the com- 
prehensive third party risk policy with the 
extension clause that the liability was upheld. 


10. Applying these tests it is obvious 
that when the owner did not make a mere 
bailment of the car to the father but there 
was an entrustment the car along with ignition 
key for being used for the purpose of the 
family, and when the family was taking the 
car for going to the temple, it was obvious- 
ly driven at the time “for and on behalf” 
of the son. It is hardly material that the 
son at that time may be at Limbdi Hospital, 
because his physical presence is hardly 
necessary. What is material is the fact that 
what the son himself could have done by 
taking the family for the temple visit on the 
New Year Day was being done by this 
driver, opponent No. 9, who was acting as 
the servant of the father. Therefore, the 
father in the case of such a family car was 
obviously agent of the son and the car on 
the actual occasion was being used for a 
family purpose in which the son was obvi- 
ously interested. In fact, even the use can- 
not be said to be a totally independent use 
but only for and on behalf of the son be- 
cause the very act of driving the family for 
family purposes had been specifically autho- 
tised by the son by giving this car to the 
father, and therefore, the insurance com- 
pany of the Fiat car could not, in any event, 
escape liability both at the common law and 
also under the Act. 





11. Turning to the third ground, it 
must be kept in mind that it is a settled 
legal position as pointed out in Broome v. 
Cassell & Co. Ltd., (1971) 2 AH ER 187 at 
p. 200 by Lord Denning that as against joint 
tortfeasors damages must be assessed for 
one single sum of damages against all de- 
fendants, even though one defendant may 
be more guilty than the other and they are 
to be made jointly and severally liable only 
for one single sum, which degree may be 
reduced in case there is some contribution 
of negligence by the plaintiff himself. In the 
present case, there is no question of contri- 
butory neglect of the deceased and the ques- 
tion arises in the context of the negligence 
of the drivers of these two respective vehi- 
cles. Therefore, at the outset we must make 
it clear that the decree so far as the third 
party is concerned must be of one joint sum 
of damages for which each of these joint 
tortfeasors would be jointly and severally 
liable. Mr. Chhaya, however, vehemently 
argued that the case is one of the exclusive 
negligence of the truck driver as whatever 
negligence was of the Fiat car driver had 
become inoperative. Looking to the degree 
of fault, there must be apportionment of 
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the damages so far as these two vehicles 
were concerned. The doctrine of ‘last op- 
portunity” which is invoked by Mr. Chhaya 


was evolved by the Judges to modify rigour 
of the original common law principle that 
where the plaintiff was guilty of contribu- 
tory neglect, he would not be entitled to 
any damages, because either he got all or 
nothing, but no pro tanto. In the case in 
British Columbia Electric Rly. Co. Ltd. v. 
Loach, (1916) 1 AC 719, only to do justice 
the Privy Council had to fall back on this 
doctrine. The cart with the horses and men 
was in that case driven at the open level 
crossing without keeping any look out for 
the approaching electric car. Still it was 
found that as the driver of the electric car 
had seen this cart and the horses with the 
driver from a distance of 400 ft. if the brake 
of the car was in order and was not defective 
and inefficient, the car could have stopped 
even at 300 ft. distance. That is why, what- 
ever negligence was of the cart driver was 
inoperative negligence, as no accident could 
have occured without effective negligence 
of this electric car driver. The negligence of 
this electric car driver alone was the opera- 
tive cause or the proximate cause. This 
doctrine was, therefore, useful in those days 
when the common law was not evolved on 
the lines of admiralty law that where there 
is contributory negligence of the plaintiff, 
there would be only a reduction in the 
amount of damages and it would affect his 
claim pro tanto. Besides, the principle can 
only be duly applied in such cases as in 
Loach’s case or in the well-known Davies v. 
Mann, (1842) 10 M & W S46 where there 
was a static donkey owner situation, because 
a line can be clearly drawn so that it can be 
said that the negligence of one became, in- 
operative and was not contributory negli- 
gence at the time of the accident or colli- 
sion. This principle could hardly be help- 
ful where no line can be drawn in the con- 
text of fast moving vehicles where it is 
only a question of split second. The House 
of Lords in Admiralty Commissioners v. 
S. S. Volute, 1922 (1) AC p. 129 at p. 136, 
in those classic propositions of Viscount 
Birkenhead L. C. brought out this distinction 
and while considering the rule of ‘last oppor- 
tunity’ emphasised this aspect even in Swad- 
ling v. Cooper, 1931 AC 1 (10), where it 
was pointed out that where there was a 
substantial interval of time, the rule in Da- 
vies case would be applicable but it could 
not apply to other cases in which negligence 
of the parties is contemporaneous or so 
nearly contemporaneous as to make it im- 
possible to say that either could have avoid- 
ed the consequences of the other’s negli- 
gence, and in which, both have contributed 
to the accident. That principle could not 
apply especially where the moment of im- 
pact was not more than a second, after both 
the drivers had become aware of their res- 
pective positions. The crucial question was 
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as to whose negligence it was that substan- 
tially caused the injury. That is why in the 
last decision in this trio, in Boy Andrew 
(Owners) v. St. Rognvald (Owners), 1948 
AC 140, Viscount Simon at p. 149 pointed 
out that the suggested test of “last oppor- 
tunity” was inaptly phrased and likely in 
some cases to lead to error and in truth 
there was no such rule that when both the 
parties are careless, the party which has the 
last opportunity of avoiding the results of 
the other’s carelessness was alone liable. The 
question as in all questions of liability for 
a tortious act, is not who had the last op- 
portunity of avoiding the mischief, but whose 
act caused the wrong. That is why, it was 
pointed out by Viscount Simon that where 
a clear line could be drawn as in Davies 
case, negligence of the donkey owner could 
be said to be a fault not contributing to 
the collision. It was merely a causa sine 
qua non. Lord Porter at page 155 after 
following Viscount Birkenhead’s approach 
in Volute case pointed out that where no 
clear line can be drawn and both the acts 
come so close together as to form one trans- 
action so that no line can be drawn between 
the operation of one act of negligence and 
the other, the aforesaid rule of causation 
could not be applied and both the defen- 
dants who had contributed to the full by 
the act of negligence would be liable to the 
extent of their fault. That is why Denning 
L. J. in Davies v. Swan Motor Co. (Swan- 
sea) Ltd., (1949) 2 KB 291 at p. 321 in 
terms observed that as a doctrine of law, 


‘this doctrine of last opportunity was dead 


long before the Law Reform Act, even 
though after the Law Reform (Contributory 
Negligence) Act, 1945, it remained in use by 
some as a practical test. It was not a prin- 
ciple of law but only the test of causation. 
It was a fallacious test. After the decision 
in The Volute (1922) AC 129 and Swadling 
v. Cooper, 1931 AC 1, the doctrine fell into 
disrepute and was superseded. by the simple 
test. What was the cause, or what were the 
causes of the damage? Therefore even 
where the plaintiff contributed some negli- 
gence under the developed common law he 
recovered reduced damages even though he 
had last opportunity of avoiding damages. 
The learned Judge also pointed out at 
page 323 that there was a fallacy in this 
doctrine because as a proposition of law 
it could never be supported by saying that 
negligence which created a dangerous obs- 
truction ceased as soon as the driver of the 
oncoming vehicle saw it. That view could 
not be accepted because the plaintiff’s negli- 
gence in leaving the obstruction was a con- 
tinuous negligence, which continued after 
the on coming driver saw it. The learned 
Judge pointed out that another test of con- 
tributory negligence of legal duty is as falla- 


cious as that test of last opportunity, be- 
cause the real question is not whether the 
plaintiff was neglecting some legal duty but 


224 Guj. [Prs. 11-12] 


whether he was acting as a reasonable man 
and with reasonable care. Speaking, there- 
fore, generally, the learned Judge observed 
at page 326, that the crucial question in road 
accident cases are: (1) What faults were 
there which caused the damage? (2) What 
are the proportions in which the damages 
should be apportioned having regard to the 
respective responsibilities of those in fault? 
That is why in a collision between two vehi- 
cle drivers the omnibus driver because he 
attempted to overtake in a narrow lane on 
a bend, without warning and before re- 


ceiving a signal; the dust lorry dri- 
ver because he turned suddenly ac- 
ross the road without making pro- 


per use of his mirror and without giv- 
ing sufficient warning of his intention to do 
so, both were held liable. The plaintiff had 
also contributed, and the damage was held 
to be caused by the faults of all the three. 
The learned Judge also reduced the plain- 
tiffs quantum by 1/Sth and apportioned 
damages between the taxi-cab and the lorry 
driver in proportion of 2: 1. In the Jam- 
nagar Motor Transport Union v. Represen- 
tatives of Thakar Gokal, C. A. No. 551 of 
1963 decided on 14-1-1966, (Guj) where 
it was found that both the buses were try- 
ing to pass each other at a point where the 
road was admittedly narrow at a speed at 
which the drivers were unable to keep full 
control of the vehicle, the only reasonable 
conclusion which could be arrived at on the 
evidence was that the drivers of both the 
buses were negligent, in the absence of any 
proper pleading and scanty material in that 
connection. It was also found that there 
was no contributory negligence of the plain- 
tiff, because of his hand protruding from 
the window of the bus. In those circum- 
stances, the drivers of both the buses hav- 
ing been equally responsible for the acci- 
dent, the owners were jointly and severally 
held equally liable to pay damages to the 
dependents of the deceased. Mr. Chhaya 
had vehemently relied upon our decision in 
F. A. No. 643 of 1967 decided on Septem- 
ber 8, 1971, where my learned brother speak- 
ing for us has held that that was the case 
of collision between the motor-cycle and a 
S. T. bus where a line could be drawn. It 
is true that both the vehicles were on a 
cross-road and both the drivers had been 
able to see the vehicles coming on the cross- 
road. As pointed out by the Privy Council 
in Toranto Rly. Co. v. King, 1908 AC 260 
at p. 269, the traffic in the streets would be 
impossible if the drivers of each vehicle did 
not proceed more or less upon the assump- 
tion that the drivers of all the other vehi- 
cles would do what it was their duty to do, 
namely, observe the rules regulating the 
traffic of the streets. Their Lordships made 
distinction between crossing in front of an 


approaching train and crossing in front of 
a tramear bound to be driven under regula- 
tions at such places as the junction of two 
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roads. In London Passenger Transport Board 
v. Upson, (1949) | All ER 60, Lord Du 
Pareq at page 72 pointed out that if the 
possibility of the danger emerging is reason- 
ably apparent then to take no precaution is 
negligence, but if the possibility of danger 
emerging is only a mere possibility which 
would never occur to the mind of a reason- 
able man then there is no negligence in not 
having taken extraordinary precautions. The 
principle applies to all cases of negligence 
which consists of omission to take due care 
for the safety of others. In that context, 
the learned Lord also observed that a pru- 
dent man would guard against the possible 
negligence of others when experience shows 
such negligence to be common. The driver 
is never entitled to assume that people will 
not do what his experience and common 
sense teach him that they are in fact likely 
to do. That is why when the position of 
the two vehicles was considered in our 
earlier case, it was held that the motor 
cyclist was entitled to assume, even after he 
had seen the bus which was driven under 
traffic regulations and which was bound to 
give priority to this motor cyclist, that the 


other driver would not act so rash- 
ly and foolishly. It is not that at 
cross junctions everybody should stop.. 
Therefore, if the motor cycle had 


entered the cross junction and even 
thereafter the S. T. Bus was driven negli- 
gently into the cross road so as to knock- 
down the motor cyclist, without swerving 
the vehicle on the other side or applying 
his break, which he could have done if he 
had kept proper look out and had observ- 
ed regulations on the road, the sole reason 
of collision was the bus driver’s neg- 
lect. That is why it was held in that deci- 
sion that a line could be drawn because of 
the peculiar facts of that case, even when 
it was the case of two fast moving vehicles, 
as the motor cyclists negligence, if any, 
was almost inoperative and not in any sense 
contributory. 


12. Therefore, the real question 
which arises is as to whether this is a case 
of inoperative negligence or both acts of 
negligence simultaneously operate at the 
same time so as to form one transaction and 
which are so mixed up as cannot be separat- 
ed in order to find out the sole fault in 
question. The facts ultimately establish 
that the deceased was killed by the fall of 
the branch of the baniyan tree on the foot- 
path when the truck driver dashed at great 
speed against the tree. The driver’s own ex- 
planation is that when he saw the Fiat car 
suddenly emerging in front of him almost 
leaving no space for him, he had to go on 
the foot-path, especially as his brakes had 
failed. He had deliberately dashed again 
the Baniyan tree because that was the only 
way he could avoid the collision with the 
Fiat car, where there were so many passen- 
gers carried, and he could stop his vehicle 
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in the absence of brake only by dashing 
against this tree, Ultimately, the truck did 
not stop at the baniyan tree but at the 
Pipal tree ahead. ‘Therefore, his negligence 
is undisputed. He was coming after taking 
the curve from the Sardar Chawk at about 
100 ft. distance which was a crossing of five 
roads. If he had observed relevant road 
regulations he was bound to slow down. On 
his own case it is obvious that because he 
was going at such uncontrollable speed and 
as he had no effective brake he had collided 
_ with this baniyan tree which had caused 
this accident. As far as Mr. Chhaya is con- 
cerned, the Fiat car driver had overtaken 
both the carts by coming extremely on the 
other side leaving almost no space for the 
truck. If the Fiat car driver was going slow 
as contended by Mr. Chhaya and had ob- 
served rules of the road, he should not have 
tried to overtake the carts without keeping 
a proper look out of the oncoming traffic. 
His negligence is, therefore, clear. The 
collision marks even on the Fiat car speak 
for themselves and both the vehicles were 
separate only at a distance of 5 ft. There- 
fore, the Fiat car had not stopped itself. It 
is impossible to believe the theory of dragg- 
ing. The fact remains that even though the 
Fiat car driver saw the truck even from a 
fairly good distance, he still tried to over- 
take the cart. He, therefore, created obs- 
truction by suddenly emerging on the other 
side of the road in front of the truck leav- 
ing almost no space for the truck. His negli- 
gence could never be said to have ceased 
when his obstruction continued on this road 
and had compelled this truck driver to take 
the truck on the foot-path. The truck had 
almost to be taken on the foot-path and 
still the Fiat car had come so close that 
there was only 5 ft. distance at the end. The 
driver of the Fiat car could not rely on the 
defective brake of the truck because the obs- 
truction which he had created by suddenly 
overtaking the two carts by blocking the 
passage of the truck amounted to continu- 
ing neglect and the truck driver was left 
with no alternative, except by accelerating 
his vehicle and going on the foot-path to 
dash against the tree. The whole thing 
must have happened almost in a split of 
second and in such fast moving vehicles, 
this can hardly be said to be a case where 
any line can be drawn. In fact, the negli- 
gence of the truck driver was contributory 
and the negligence of the Fiat driver had 
also not become inoperative at the time as 
contended by Mr. Chhaya. Therefore, the 
entire decree for damages must be for one 
- amount for which both the tortfeasors will 
be liable in respect of two vehicles and they 
must be held to be jointly and severally 
liable, because both were equally liable and 


there could be no apportionment in such a 
case. 
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13. Coming now to the question of 
damages, we have already settled the ques- 
tion as to what is collateral benefit in First 
Appeals Nos. 159-160 of 1968 decided on 
3-11-1971. We have pointed out the legal 
position as enunciated in the latest decision 
by the House of Lords in Parry v. Cleaver, 
(1969) 1 All ER 555, where it was accepted 
as a settled principle of common law, which 
was followed not only in England but in 
all other common law jurisdictions after 
Bradburn’s case, 1874-80 All ER Reprint 
195, that insurance policy amounts were 
collateral benefits which the deceased had 
bought with his own money. It was a bene- 
fit derived by way of prudent savings effect- 
ed for his own benefit under a contract by 
the injured party whose benefit could never 
go to the tortfeasor. It is only a like which 
can be deducted from the like and, there- 
fore, intrinsic nature of the payment must 
be considered before any such deductions 
can be made. That is why any pension 
amount or retirement-cum-gratuity benefit 
which had the insurance element could 
never be deducted. It was only that pen- 
sion which was earned after the contribu- 
tions had ceased that it assumed the charac- 
ter of wages and which alone could be de- 
ducted, when computing the economic loss 
of future earnings or loss of wages. There- 
fore, in view of that settled legal position, 
the learned Tribunal was obviously wrong 
in excluding the amount of Rs. 2000/- of 
insurance money and of Rs. 1344/- the 
amount of death-cum-retirement gratuity 
which were of the same character as insur- 
ance. These collateral benefits could not 
be deducted from the compensation amount. 
Even on the aspect of acceleration of inter- 
est when we are now following after our 
decision in Hirji v. Basiranbibi, (1971) 12 
Guj LR 783 the usual simpler Davies method 
of capitalising annual basic dependency figure 
at 12 to 15 years purchase factor, the de- 
duction would be so small that it could well 
be squared up against the prospects of in- 
creasing income and the other spare time 
earning of this compounder. He had wife 
and five minor children. The deceased was, 
therefore, a healthy bread-winner of the 
family where this normal principle would 
clearly apply. The deceased was in the 
scale of Rs. 91-3-130-EB-4-170 and was 
getting a D. A. of Rs. 30/ and had the 
benefit of free quarters. His pay at the 
time of the accident was Rs. 142 including 
D. A. Even though he would have retired 
at the age of 58, such an experienced com- 
pounder in a Government hospital in these 
days could hardly afford luxury of an idle 
Tetirement. He was bound to work for his 
useful expected period of useful life. The 
deceased was a healthy man and therefore 
he would have the same amount which he 
would have earned at the time of retirement 


till his expected useful life period. There- 
fore, for such a man in his forties the outer 
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limit of 15 as years purchase factor would 
be an appropriate factor in this individual 
ease for capitalising the annual basic depen- 
dency figure. In arriving at the basic de- 
pendency figure we can surely take the mean 
of his.grade which including D. A. would 
be between, Rs. 140 to 200. Therefore the 
amount would be Rs. 175/-. Even if the 
benefit of free quarters is evaluated at the 
low figure of Rs. 25/- per month, the total 
earning would be at least Rs. 200/- per 
month which does not take into account 
future benefits in the Government service 
where such compounder would have all 
chances of future promotion. Looking to 
the needs of the family if Rs. 50/- are taken 
as being spent by the compounder on him- 
self, the basic dependency figure may be 
assessed at Rs, 150/-. Applying 15 years 
purchase factor, to this basic dependency 
figure at Rs. 150/- per month, the amount 
of damages.would come to Rs. 27,000/-. If 
we add our usual standard or conventional 
figure of Rs. 3000/- for loss of expetency 
of life as per our earlier decisions, the total 
amount of damages in this case would come 
to Rs. 30,000/-. The claimants having con- 
fined their claim only to Rs. 29,000/- the 
whole claim should have been awarded. 
Therefore, the cross objections must be al- 
lowed. It is also settled principle that the 
damages should carry interest at 6% at least 
from the date of the application til realisa- 
tion as that is the power of the Court to 
award interest pendente lite under the Code. 
Therefore, the cross objections must be al- 
lowed by decreeing the entire claim of 
Rs. 29,000/- with 6% interest from the date 
of the application till realisation with full 
costs in both the forums. 


14, Mr. Oza and Mr. Chhaya, how- 
ever, vehemently argued that the driver who 
was the tortfeasor being not on the record 
in both the cases, cross objections could not 
be allowed. As far as Mr. Chhaya is con- 
cerned, his insurance company, opp. No. 10, 
could hardly raise any such plea where the 
assured opponent No. 8 Dr. Vibhakar is 
held vicariously liable for entrusting his car 
to his father whose driver was responsible 
for this accident. Therefore, in his case the 
vicarious liability is clearly established of 
the assured himself and, therefore, both op- 
ponent No. 8 and the insurer, opponent 
No. 10, would be ` liable. This being the 
Fiat car there is no limited liability even 
under the statute and, therefore, so far as 
opponents Nos. 8 and 10 are concerned, 
even if the driver opponent No. 9 is not on 
the record being dead, they could not escape 
their joint and several liability so far as 
the dependents of the victim are concerned. 
Coming to the case of Mr. Oza, it is true 
that the original owner opponent No. 1 has 
been exonerated by the Tribunal. Without 
going into the question of vicarious liability, 
the Act liability attaches even in this case 
in view of the driver’s extension clause as 
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the company is an insurer in this connec- 
tion. Therefore, even under the Act the 
statutory liability to the tune of the ceiling 
limit of Rs. 20,000/- can be fastened on the 
insurance company as we have already held 
that the statutory indemnity can be claimed 
even by the third party in this proceeding 
after giving opportunity to the insurer to 
establish statutory defence for escaping lia- 
bility. The liability of the insurance com- 
pany, opponent No. 5, represented by Mr. 
Oza, could therefore surely be fixed at 
Rs. 20,000/- by allowing cross objections to 
that extent, even in absence of the driver. 
It is for this reason that Mr.. Nana- 
vati has now not asked us to invoke our 
power under Order 41, Rule 33 by going 
into the question of vicarious liability of the 
original owner, opponent No. 1, because for 
all intents and purposes driving by this 
licensee under the same documents was “for 
and on behalf” of the true owner, and the 
true owner had interest in every trip as he 
charged consideration for his use of the 
truck as stipulated in the agreement, 
Ex. 100, and the vehicle was all along used 
as a hired lorry even after Ex. 100. There- 
fore, it is not necessary for us to invoke 
power under Order 41, Rule 33 by holding 
liable opponent No. 1 the original owner of 
the truck, for so far as opponent No. 5 
insurer company is concerned, its liability 
can be decreed to Rs. 20,000/- so far as these 
damages are concerned. So far as the two 
drivers are concerned as they are not on the 
record in this appeal, we would not vary the 
decree against these defendants. It must be 
realised that in such torts liability of each 
tortfeasor is joint, several and distinct as 
pointed out by their Lordships, where even 
though there was a compromise in respect of 
one tortfeasor by accepting his apology, 
until full accord and satisfaction was ob- 
tained, the decree could be passed against 
every tortfeasor. It is therefore obvious that 
though the drivers are not on the record, 
these cross-objections can be allowed. That 
is why we are not invoking our power under 
Order 41, Rule 33 which could surely have 
been done in this case. 


15. In the result both the appeals of 
the insurance company must fail and they are 
dismissed with costs. The Insurance Com- 
pany shall pay in each case costs only to 
the claimants. As far as claimants’? cross- 
objections are concerned, we modify the 
award of the Tribunal by substituting the 
amount of Rs. 29,000/- instead of Rupees 
16,000/- and that amount is decreed jointly 
and severally against opponent No. 8 the 
Fiat car owner, his insurer, opponent No. 10, 
and also against opponent No. 5 the insurer 
of the truck in question, with the only pro- 
viso that the liability of the truck insurer 
opponent No. 5 shall be limited only to the 
extent of Rs. 20,000/-. All the tortfeasors 
shall be jointly and severally liable for the 
aforesaid amounts and as between them they 


1973 


are held to be equally liable so far as these 
two vehicles are concerned. The aforesaid 
amount awarded shall carry interest at 6% 
from the date of the application till the date 
of realisation and full costs shall be paid in 
both the forums by the aforesaid opno- 


nents, 
; 7 Appeals dismissed. 
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112 of 1969, D/- 20-2-1973. 
Index Note:— (A) Hindu Succession 
Act (1956), Section 14 (1) — Effect of 
alienation by female Hindu prior to Act. 


Brief Note:— (A) Alienation by 
widow by way of sale prior to Act — 
Alienation though not binding’ on rever- 
sioners binds widow — Widow on com- 
ing into force of the Act, cannot claim 
any right under Section 14 in absence of 
evidence that alienee has agreed to treat 
sale as cancelled by parting with posses- 
sion in her favour, (Para 10) 

Index Note :— (B) Hindu Succession 
Act (1956), Section 14 4) — Gift by 
widow of property inherited from hus- 
band prior to the Act — Relinquishment 
of all interest in property by donee in 
her favour — She becomes full owner 
even if relinquishment is effected after 


the Act. AIR 1965 Mad 497 and AIR 
1964 Punj 403, Rel. on. (Para 10) 
Index Note:— (C) Hindu Succes- 


sion Act (1956), Section 14 (1) — Pro- 
perty inherited from deceased husband 
by Hindu widow — She becomes absolute 
owner thereof on coming into force of the 
Act even if inheritance took place prior 
to the Hindu Women’s Rights to Property 
_ Act. AIR 1967 SC 1786, Rel. on. 
(Para 11) 
Index Note:— (D) Hindu Succession 
Act (1956), Section 14 (1) — Property pos- 
sessed by Hindu female. 


Brief Note:— (D) Alienation of pro~ 
perty inherited by Hindu widow from 
her deceased husband by way of oral gift 
prior to Act — Transaction illegal in 
view of Section 123 of T. P, Act (1882) — 
Properties held were possessed by widow 
notwithstanding oral gift, she being in’a 
position to recover the same from donee. 

(Para 11) 

Index Note:— (E) Hindu Succession 
Act (1956), Section 14 (1) — Decree pro- 
bibiting widow from transferring pro- 
perty prior to Act — Decree ceases to be 


HQ/1Q/D348/73/GKC 





Champa v. Chandrakanta (Rane J.} 


[Pr, 1] Guj. 227 


operative after the Act came into force by 
virtue of Section 14 under which she be- 
comes full owner of property. AIR 1962 
Cal 623, Kel, on. (Para 12) 
Cases Referred: Chronological Paras 
AIR 1970 SC 1730 = (1970) 3 SCR 

894, Punithavalli Ammal v, Minor 

Ramalingam 
AIR 1967 SC 1786 = (1967) 3 SCR 

454, Mangal Singh v. Smt. Rattno i1 
AIR 1965 Mad 497 = 78 Mad LW 

256, Chimakolandai v. Thaniji 10 
AIR 1964 Punj 403, Teja Singh v. 

Jagat Singh > 9 
(1962) Civil Appl. No. 130 of 1960, 


D/- 15-10-1962 (SC), Brahamdeo 

Singh v. Deomani Missir 6 
AIR 1962 Cal 623, Lalchand v, 

Sushila 12 


First Appeal No. 481 of 1969: M. H. 
Chhatrapati with A. M, Joshi, for Appel- 
lants; A. B. Mehta, for No. 1 and M. M. 
Shah for Respondent No. 2; F. A. No. 
1112 of 1969: M. Shah, for Appel- 
lants; M. H. Chhatrapati with A. M. 
Joshi, for Nos. 1, 2, 3 and 7 and A. B. 
Mehta, for Respondent No. 4. 


C. V. RANE, J.:— This judgment 
will govern the disposal of the first appeals 
Nos, 481 of 1967 and 1112 of 1969, both 
of which arise out of the judgment and 
decree dated 11-1-1967 of the learned 
Judge. City Civil Court, 5th Court, 
Ahmedabad in Civil Suit No. 162 of 1964. 
The facts of the above suit were in brief 
as under: 

Lalbhai Chunilal died in the year 
1915 leaving behind him his widow Bai 
Mukta alias Bai Manek. Lalbhai’s bro- 
ther Maneklal died on 16-12-1959 leav- 
ing behind him his widow Bai Champa, 
son Devendrakumar and two daughters 
namely (1) Nirmalaben and Bai Surya- 
kanta. Bai Manek also died on 6th of 
June, 1963. During her lifetime Bai 
Manek had transferred some of the pro- 
perties which she had inherited from her 
husband. Some of the suit properties 
were sold by Bai Manek to one Jamnadas 
Harilal on 12th October, 1928. Rever- 
sionary heirs of Lalbhai Chunilal had 
filed a suit to set aside the above aliena- 
tions and a decree was passed in their 
favour. Bai Manek had bequeathed some 
of the properties to defendants Nos, 1 
and 2 by her will executed on 29th March 
1958 and registered on 15-5-1958. It was 
the case of the plaintiffs that, on the day 
on which the Hindu Succession Act, 1956 
(hereinafter called the ‘Act’) came into 
force she was not in possession of the 
suit properties and hence. she continued 
to have only limited interest as a widow, 
so far as the suit properties were con- 
cerned. The plaintiffs therefore filed the 
above suit to obtain a declaration that 
as reversioners they were the owners of 
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the suit properties and also for an in~ 
junction restraining the defendants Nos, 
1, 2 and 3 from recovering the rent of 
such of the properties as were in posses- 
sion of the tenants. They also prayed 
for. possession of the suit properties. 


2. Suit properties have been divid= 
ed into four lots. Property at serial 
No. 1 in lot No, 1 is in possession of 
tenants. This property is bequeathed to 
defendant No. 2 under the will dated 
29-3-1958 by Bai Manek. Properties at 
serial Nos. 2 and 3 in lot No, 1 have also 
been bequeathed in a similar manner to 
defendant No. 2. These two properties 
were formerly sold to Jamnadas Hari- 
lal on 12-10-28. Suits filed by reversion~ 
ers to challenge the above sale were 
decided in their favour. Properties at 
Serial Nos, 4 to 7 in lot No. 1 were al- 
leged to have been given by way of a 
gift to defendant No, 1 in the year 1951. 

3. Lot No. 2 and Lot No, 3 con+ 
sisted of 5 fields and 2 fields respective- 
ly and they were alj along in possession 
of Bai Manek. Lot No. 4 consisted of 12 
fields but, the plaintiffs had not prayed 
for any relief in respect of those fields, 
A reference has also been made to an= 
nuity of Rs. 37.57 in lot No, 4. The an= 
nuity was alleged to be a sort of politi- 
eal pension but. no evidence was adduc-+ 
ed as to the nature of the plaintiffs’ 
right to claim any relief in respect of 
the annuity. 


4, According to defendants Nos. 
1 and 2 who were contesting the above 
suit, the properties in question were be« 
queathed to them by a will of Bai Manek 
registered on 15-5-58. As Bai Manek had 
become the full owner of those propers 
ties by virtue of the provisions of Sec- 
tion 14 of the Act, they have become 
the owners of the properties as a result 
of the above will of Bai Manek. The 
defendant No. 3 was merely a rever- 
sionary heir and no relief was claimed 
against him and defendants Nos, 4, 5 and 
6 were the tenants in possession of some 
of the properties, They had not filed 
their written statements and the suit 
was heard ex parte against them. De- 
fendant No. 7 who was also a tenant had 
filed his written statement at Exh. 32. 
Defendants Nos. 8 and 9 were also ten< 
ants but no relief was claimed against 
them. Even though, defendants Nos. 7 
and 8 had filed their written. statements 
they were not present when the suit was 
heard, 

5. The learned Judge has held 
that, the plaintiffs were reversionary 
heirs for the purpose of the estate of 
deceased Lalbhai Chunilal, He has also 
held that the plaintiffs and defendant 
No. 3 in their capacity as reversionary 
heirs of deceased Lalbhai Chunilal are 
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entitled to the two properties at serial 
Nos, 2 and 3 in lot No. 1. Defendant No. 


7 who is a tenant in respect of the above ' 


properties was restrained from paying 
any rent to defendant No. 2, As regards 
the rest of the suit properties, he took 
the view that by virtue of Section 14 of 
the Act Bai Manek had become the full 
owner of those properties and hence, 
the plaintiffs were not entitled to claim 
any relief in respect of those properties. 
The plaintiffs’ suit in respect of the rest 
of the properties was, therefore, dismis« 
sed by him. Being aggrieved by the de= 
cision to the above effect, the plaintiffs 
have come in appeal which has been 
numbered as first appeal No. 481 of 
1967. Defendant No. 2 has also prefer- 
red an appeal being appeal No. 1112 of 
1969 to challenge that part of the decree 
of the learned Judge by which. he des 
clared that plaintifis and defendant No. 
3 were entitled to the two properties 
at seria] Nos, 2 and 3 in lot No. 1. As 
both these appeals arise out of the deci 
sion in one and the same case they 

be Gisvosed of by this common judg- 
ment, 


6. It is not disputed that, after 
the death of Lalbhai Chunilal in the 
year 1915 his widow Bai Manek was in 
possession of the suit properties. As ob- 
served above, it is the case of the plain~ 
tiffs that, Bai Manek alias Bai Mukta 
had only a limited interest as a widow 
of deceased Lalbhai, in the suit proper- 
ties. As some of the properties had been 
transferred by her, before the Act came 
into force, she cannot be said to be in 
possession of those properties on the day 
on which, the Act came into force and 
hence. she cannot be said to be a full 
owner of the suit properties on the basis 
of Section 14 of the Act. We shal] first 
deal with those properties (serial Nos, 2 
and 3 lot No. 1) which were sold by 
Bai Manek to one Jamnadas, on 12-10- 
1928. Maneklal who is a brother of dex 
ceased Lalbhai had filed a suit being 
Civil Suit No, 1070 of 1932 to challenge 
the above alienations. Deceased Bai 
Mukta and Jamnadas were parties to the 
above suit. The above suit was decided 
in favour of the plaintiff Maneklal. Ap- 
peal preferred from the above decision 
was dismissed by the District Court, 
Ahmedabad and his judgment was con- 
firmed by the High Court on 24-3-1939. 
According to the decision in the above 
suit, the sale in question was ‘not bind~< 
ing on the plaintiff. In spite of the above 
position, an attempt was made on be- 
half of the defendants Nos. 1 and 2 to 
show that. after the decision in the 
above suit, Bai Manek had acquired the 
possession of the properties in question 
before the Act came into force. The 
above contention of defendants Nos. L 
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and 2 was however, not accepted by the 
learned Trial Judge. In order to show 
that, Bai Mukta was in possession of 
the above properties, entries from the 
record of rights were produced at Exhs. 
39 and 40. The above entries show that, 
on the basis of the decision in Civil 
Suit No. 1070 of 1932 the sale deed in 
favour of Jamnadas Harilal was treated 
as cancelled and the name of Bai Mukta 
was entered in the City Survey record 
as the owner of the properties, Jamna- 
das Harilal has not been examined as a 
witness in the suit to show that, he had, 
at any time, surrendered the possession 
of the properties purchased by him on 
12-10-28. Under these circumstances, it 
eannot be assumed merely on the basis 
of the aforesaid two entries that, the 
deceased Bai Manek had taken back the 
possession of those properties after the 
decision in the above suit. It should fur- 
ther be remembered that, the transac- 
tion in question was binding to Bai 
Manek and there is no evidence on re- 
cord to show that, Jamnadas had agreed 
to treat the above transaction as can~ 
celled. Considering all these circumstan- 
ces it cannot be said that, on the day 
on which the above Act came into force 
the properties covered by the above sale 
deed were possessed by Bai Manek as 
contemplated by Section 14 (1) of the 
Act and in that case, she cannot be 
treated to be a full owner of those pro- 
perties. If any authority is needed on 
the point it is provided by the decision 
of the Supreme Court in the case of 
Brahamdeo Singh v. Deomani Missir, 
(Civil Appeal No. 130 of 1960 decided on 
15-10-1962). In that case. the female 
Hindu, who had succeeded to the pro- 
perty as the widow of her husband, 
Ramdeo Singh, had transferred the pro- 
perty under two sale deeds. It was 
found that, the sale deeds were not for 
legal necessity; and the question arose 
whether, in those circumstances. when 
the Act came into force, it could be held 
that. the widow was possessed of that 
e a It was held in the above case 
at: 


‘It Is well settled that an alfenation 
made by a widow or other limited heir 
of property inherited by her, without 
legal necessity and without the -consent 
of the next reversioners, though not 
binding on the reversioners, is. never- 
theless, binding on her so as to pass her 
own interest (i.e, life interest) to the 
alienee.” 

“It was, thus, made clear in that case 
that. the property was held not to be 
possessed by the widow, because. the 
alienation made by her being binding on 
her. she had no longer any legal right 
left in that property even in the sense 
of being in the state of owning it.” In 
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view of the above clear decision on the 
point. we hold that Bai Manek had not 
become the owner of those properties 
under Section 14 (1) of the Act, We, 
therefore, agree with the finding of the 
learned Judge on the point. This shows 
that first appeal No. 1112 of 1969 is 
liable to fail. 


7. We have already pointed out 
that, five fields in lot No. 2 and 2 fields 
in lot. No. 3 were all along in possession 
of Bai Manek and as held by the learn- 
ed trial Judge, Bai Manek had become 
the full owner of those properties by 
virtue of Section 14 of the Act, As ob< 
served above, plaintiffs had not claimed 
any relief in respect of lot No. 4 consist- 
ing of 12 fields, of which also. Bai 
Manek had become the full owner, As 
regards political pension. according to 
the learned trial Judge. the plaintiffs 
had failed to establish their case. We, 
therefore. hold that, the learned trial 
Judge was quite justified in dismissing 
the plaintiffs’ suit in respect of those 
properties and his finding on the point 
is not challenged before us. 


8. We shall. now, consider as to 
whether the plaintiffs have any right to 
the properties which have been be- 
queathed by the deceased Bai Manek to 
defendants Nos. 1 and 2 by her will 
dated 29-3-58. Those properties have 
been shown at serial Nos. 1 to 7 in lot 
No. 1. As regards properties at serial 
Nos. 2 and 3 we have already pointed 
out that. they were formerly sold to 
Jamnadas Harilal on 12-10-28 and that 
the learned trial Judge has rightly held 
that the plaintiffs have a right to those 
properties. As regards the remaining 
properties ie. properties at serial No, 1 
and serial Nos, 4 to 7, it may be point- 
ed out that, the deceased Bai Manek had 
given them to the defendant No. 1 
Chandrakant Hiralal. who is her bro- 
ther’s son, by an oral gift. She has made 
a statement to the above effect before 
the City Survey Officer on 18-1-51. In 
her above statement Exh, 95, she has 
stated that, the possession of those pro- 
perties was also. handed over to Chan- 
drakant on 4-1-51. Chandrakant also 
made a statement to that effect before 
the City Survey Officer on 18-1-51 (vide 
Exh, 96). The Act, however, came into 
force on 17-6-56. It appears that, there- 
after, Bai Manek cancelled the above 
transaction by making a suitable appli- 
cation in the matter to the City Survey 
Officer. By her application dated. 20-6-56 
she informed the City Survey Officer 
that, as her nephew Chandrakant wag 
not willing to accept the above proper- 
ties in gift, the transaction may be treat- 
ed as cancelled and his name may be 
removed from the record of rights and 
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her own name may be entered in the 
suitable register as the owner of the 
properties. Even Chandrakant gave con- 
sent to the mutation as suggested by 
Bai Manek. He has made it clear in his 
endorsement below the above applica- 
tion that, he was not willing to accept 
the above properties by way of gift. Ac 
cording to Section 123 of the Transfer 
of Property Act, the above properties 
could not have been given in gift to 
Chandrakant merely on the basis of the 
statement made by deceased Manek. 
‘The learned trial Judge, therefore, held 
that, on the day on which the Act came 
into force the properties in question were 
possessed by Bai Manek and hence, in 
view of Section 14 of the Act, she had 
become the full owner thereof. It is 
found from the evidence on record that, 
in spite of mutation of the properties in 
the name of Chandrakant and the ver- 
sion of Bai Manek as regards oral gift, 
the properties continued to remain in 
her possession. 


9, According to the evidence of 
defendant No. 1, the transaction by way 
of oral gift was never acted upon and 
he had never collected rents from the 
tenants on the basis that, properties in 
question belonged to him, Now the pro- 
perty at serial No. 4 in which Bail Manek 
resided, was all along in her possession. 
The same was the case with the pro- 
perty at serial No, 5 which consisted of 
a latrine. - The evidence of defendant 
No. 1’s witnesses Jagabhet and Hirabhai 
shows that, the rent was being paid in 
the name of Bai Manek, Their evidence 
is supported by the documentary evi- 
dence on the point. According to defen- 
dant No. 5, he was paying rent to de- 
fendant No. 1 at the instance of Bai 
Manek. On the basis of his evidence 
which is not convincing, it cannot be 
held that, he was paying rent to the 
defendant No. 1 Chandrakant on the 
assumption that, he was the landlord, 
When the evidence of the aforesaid wit- 
messes is considered along with the docu- 
mentary evidence consisting of entries 
from the books of accounts, relating to 
the rent. it is found that, it was Bai 
Manek who was in possession of the pro- 
‘perties in question and that, Chandra- 
kent was recovering the rent on her be- 
half. It should further be remembered 
that, in the year 1956 the above transac+ 
tion was treated as cancelled by Bai 
Manek as well as Chandrakant. This 
shows that, on the day on which the 
Act came into force’ the properties in 
question were possessed by Bai Manek. 


10.. It is, however, argued by the 
learned advocate for the appellant in 
first appeal No. 481 of 1967 that, as Bait 
Manek has admitted in her statement 
jn the year 1951 that, she had put the 
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defendant No. 1 in possession of the 
properties in question, no reliance can 
be placed on the evidence adduced by 
defendant No. 1 to controvert the above 
position. In this connection, it may be 
pointed out that, in spite of what is 
stated by Bał Manek in her statement 
in the year 1951, there is ample evidence 
on record to show that, Bai Manek con- 
tinued to remain in possession of those 
properties, Under these circumstances, it 
cannot be held merely on the basis of 
her statement made by her in the year 
1951 that, she was not in possession of 
those properties on the day on which the 
Act came into force, The learned advo- 
cate for the appellant has, further argu- 
ed that, according to Hindu law, oral 
gift of immovable property is valid. It 
however cannot be disputed that, once 
the Transfer of Property Act has come 
into force, in the territory in which the 
properties are situated, the above provi- 
sions of the Hindu law would not apply 
to the gift of such immovable propertv 
as in the present case. Moreover, in the 
present case. defendant No. 1 had al- 
ready relinquished, whatever interest 
he had in the properties in question, in 
favour of Bai Manek and in that aspect 
of the matter also, Bai Manek had be- 
come the full owner of the properties in 
question under Section 14 of the Act. 
The above view is supported by the deci- 
sions in the cases of Chinnakolandai v. 
Thanji (AIR 1965 Mad 497) and Teja 








ae v. Jagat Singh (AIR 1964 Puni 
403). 


11. It is further argued by the 
learned advocate for the appellant Shri 
Chhatrapati that, whatever may be the 
position of a widow, to inherit her hus- 
band’s property after the Hindu Women’s 
Rights to Property Act (Act No. XVIII 
of 1937) came into force. widow’s right 
in respect of such property was limited, 
before the above Act came into force 
and as in the present case, Bai Manek’s 
husband had died before the Act XVIII 
of 1937 came into force. she could not 
have become the f owner of the pro- 
perties in question, under Section 14 of 
the Act. Looking to the object of Sec- 
tion 14 of the Act, which is to convert 
into full ownership the properties of a 
Hindu woman, it is difficult to say that, 
the widow who had lost her husband 
before the Act XVIII of 1937 had 
come into force, was not entitled to be- 
come the full owner of the properties 
left by him, under Section 14 of the 
Act, according to which “Any property 
possessed by a female Hindu, whether 
acquired before or after the commence- 
ment of this Act, shall be held by her 
as full owner thereof and not as a 
limited owner”, In order to achieve the 
above object, it has been specifically laid 
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down in Section 4 (1) of the Act “Save 
as otherwise expressly provided in this 
Acti— (a) any text, rule or interpreta- 
tion of Hindu law or any custom or 
usage as part of that law in force im- 
mediately before the commencement of 
this Act shall cease to have effect with 
respect to any matter for which provi- 
sion is made in this Act; (b) any other 
law in force immediately before the 
commencement of this Act shall cease 
to apply to Hindus in so far as it is in- 
consistent with any of the provisions 
contained in this Act”. The above pro- 
visions clearly show that, by virtue of 
Section 14 of the Act. any estate held 
by a Hindu woman as a limited owner 
is converted into an absolute estate not- 
withstanding any rule of Hindu law to 
the contrary, When both the above Sec~ 
tions are read together, it becomes evi« 
dent that, for the purpose of application 
of Section 14 of the Act, no distinction 
is made between the case of a woman 
becoming a widow before the date on 
which the Act No. XVIII of 1937 came 
into force and that of the woman whose 
husband dies after that date. In the pre< 
sent case, as observed above, the prox 
perties in question were possessed by 
Bai Manek as an owner, even as a limit- 
ed heir, before the Act came into force 
and hence, she should be held to ba 
the full owner thereof on the basis of 
the above clear provisions of the Act. 
If any authority is needed on the point, 
it is provided by the decision of the 
Supreme Court in the case of Mangal 
Singh v. Smt. Rattno (AIR 1967 SC 1786). 
The ratio of the decision of the Supreme 
Court on the point in the above case, is 
contained in the following head note ‘C’ 
of the report: 


‘Even if a female Hindu be. In fact, 
out of actual possession, the property 
must be held to be possessed by her. if 
her ownership rights in that property 
still exist and, in exercise of those 
ownership rights, she is capable of ob=< 
taining actual’ possession of it. 

The use of the expression “posses- 
sed by” instead of the expression “in 
possession of” in Section 14 (1) was in- 
tended to enlarge the meaning of this 
expression. It is commonly known in 
English language that a property is said 
to be possessed by a person, if he is its 
owner, even though he may, for the time 
being, be out of actual possession or even 
constructive possession, The expression 
used in Section 14 (1) of the Act was in- 
tended to cover cases of possession in 
law also, where lands may have descend- 
ed to a female Hindu and she has not 
actually entered into them. It would. of 
course cover the other cases of actual 
or constructive possession. On the langu- 
age of Section 14 (1), therefore. this pro- 
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vision will become applicable to any 
property which is owned by a female 
Hindu, even though she is not in actual, 
physical or constructive possession of 
that property. 


The relevant date, on which the 
female Hindu, should be possessed of the 
property in dispute, must be the date on 
which the question of applying the pro- 
vision of Section 14 (1) arises. If on that 
date, when the provisions of this section 
are sought to be applied, the property 
is possessed by a female Hindu, it would 
be held that she is full owner of it and 
not merely a limited owner. Such a ques- 
tion may arise in her own lifetime, or 
may arise subsequently when successiqn 
to her property opens on her death. 

The expression “possessed by” is 
not intended to apply to a case of mere 
possession without title, and the legisla- 
ture intended this provision for. cases 
where the Hindu female possesses the 
right of ownership of the property in 
question, Even mere physical possession 
of the property without the right of 
ownership will not attract the provi- 
sions of this section, The section will, 
however, not apply at all to cases where 
the Hindu female may have parted with 
her rights so as to place herself in a 
position where she could, in no manner 
exercise her rights of ownership in that 
property any longer. 


A Hindu widow who had entered 
into possession of land belonging to her 
deceased husband in 1917 but, who was 
illegally dispossessed by the collaterals 
of her husband in 1954 brought a suit 
for possession. During the pendency of 
suit the Hindu Succession Act. 1956 
came into force and subsequently in 
1958 the widow died and her lega] re- 
presentative was brought on record. 
Held that. the Jand was possessed by the 
plaintiff when she died in 1958 within 
meaning of Section 14 (1) and, therefore, 
her legal representative must be deem- 
ed to have succeeded to those rights.” 
At this stage, it may be pointed out that 
eyen if, it is assumed that, on the day 
on which the Act came into force, the 
actual possession of the properties was 
with the defendant No. 1 the transac- 
tion by way of oral gift not being legal, 
in view of Section 123 of the Transfer 
of Property Act. Bai Manek was in a 
position to recover the possession of 
those properties from defendant No. 1 
and in that case. on the basis of the 
above decision of the Supreme Court, it 
should be held that the properties in 
question were possessed by Bai Manek 
as contemplated by Section 14 of the 
Act. In the case of Punithavalli Ammal 
v. Minor Ramalingam (AIR 1970 SC 1730) 
it has been observed that:— 
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“The rights conferred on a Hindu 
female under Section 14 (1) of the Act 
are not restricted or limited by any 
rule of Hindu law. That provision makes 
a clear departure from the Hindu law 
texts or rules,” 


In view of what is stated. above, the 
argument of Shri Chhatrapati to the 
contrary cannot be accepted. 


12. As observed above. some of 
the properties have been bequeathed by 
deceased Manek to defendants Nos, 1 
and 2 by her will executed in the year 
1958, In this connection, it is argued by 
Shri Chhatrapati for the appellant that, 
as in the previous litigation between her 
and the reversioners, an injunction was 
issued restraining her from alienating 
any of the properties inherited from her 
husband, she had no right to bequeath 
the above properties by the Will in ques- 
tion, It appears that Maneklal Chunilal, 
the husband of the plaintiff No. 1 had 
filed a suit being Civil Suit No. 1014 of 
1928 against Bai Mukta alias Manek and 
some other persons to challenge the 
sale deed executed by defendant No. 1 
Bai Mukta in favour of defendant No, 2 
of that suit on 24-4-1925 and also to 
obtain permanent ihjunction restraining 
her from alienating immovable proper- 
ties of her deceased husband. The above 
suit was decreed in his favour and the 
appeal filed by Bai Mukta to the Dis- 
trict Court was dismissed on 16-2-1932. 
As regards the properties sold by Mukta 
to defendant No. 2 of that suit by the 
above sale deed, it has been made clear 
in the plaint that no relief in respect 
of those properties is claimed in the 
present suit. We have, therefore, to con~ 
sider the effect of the decree for injune- 
tion passed in the above suit on the 
right of Bai Mukta to bequeath the pro- 
perties by a Will, In this connection, it 
may be pointed out that, before the Act 
came into force. a Hindu widow had 
only a limited interest in the property 
inherited by her from her husband and 
Civil Suit No, 1014 of 1928 was also in- 
stituted on the above basis, Under these 
circumstances, it is obvious that, she 
was not entitled to dispose of any of 
those properties except for the purposes 
recognized by Hindu law. It was in view 
of the above position in law as it exist- 
ed then, that the decree in question was 
passed in the above suit, According to 
the injunction issued in the above suit. 
Bai Manek was restrained from trans- 
ferring the properties belonging to her 
husband Lalbhai Chunilal. The position, 
however, changed after the Act came 
into force. It cannot be denied that in 
Spite of the above decree Bai Manek 
continued to be in possession of the pro- 
iperties in question and that the decree 
did not in any way effect her right or 
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positton as an owner of those properties 
subject to such limitations as were im- 
posed by Hindu law. This shows that, 
on the day on which the Act came into 
force, the properties in question were 
possessed by her in her own right as a 
Hindu widow, as a result of which, the 
requirements of Section 14 of the Act 
were satisfied and she became the full 
owner thereof by virtue of that section, 
the consequence of which was that, the 
decree passed in Civil Suit No. 1014 of 
1928 ceased to be operative so far as 
the question of injunction was concern- 
ed. When Section 14 of the Act as inter- 
preted by the Supreme Court in the 
eases referred to above and other cases 
all of which need not be mentioned here, 
is read with Section 4, it becomes evi- 
dent that, the above decree could not 
come in the way of deceased Bai Manek 
becoming the full owner of the proper- 
ties in question under Section 14 of the 
Act. The above view is supported by the 
decision in the case of Lalchand v. Su- 
shila (AIR 1962 Cal 623). The head note 
of the report which is relevant for our 
purpose reads as under: 


“In a suit by reversioner against 
a widow before the passing of the Hindu 
Succession Act, 1956, a consent decree 
was passed, the terms of which embodi- 
ed ah undertaking by the widow not to 
alienate or encumber or otherwise deal 
with the estate so as to prejudicially 
affect the reversionary interest. In a 
suit by widow for declaration that the 
decree had become inoperative after the 
passing of the Act: 


Held that after the passing of the 
Hindu Succession Act there was no 
longer in existence a limited Hindu 
widow’s estate in respect of the proper- 
ties nor any reversionary interest in 
respect thereof. The widow became the 
full owner of those properties. There 
could be no reversion and no reversion- 
ary interest in respect of the properties 
held by her as full owner and the terms 
of settlement could no longer operate.” 
We are therefore unable to accept the 
submission of Shri Chhatrapati that in 
view of the decree passed in Civil Suit 
No. 1014 of 1928 deceased Bai Manek 
was not entitled to beaueath the above 
properties by her will, As regards the 
will in question as pointed out by the 
learned trial Judge. there is ample evi- 
dence on record to show that. it wags 
executed by Bai Manek according to law 
in a sound and disposing state of mind 
and his finding on the point is not chal- 
lenged before us. 


13. The leagned advocate for the 
appellant has cited certain authorities of 
other High Courts in support of his 
argument that, in view of the circum-< 
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stances of the case Bai Manek could not 
have become the full owner of the pro- 
perties in question under Section 14 of 
the Act. We have already pointed out 
that the view that we have taken in the 
matter, is supported by the decisions of 
the Supreme Court referred to above 
and hence, it is not necessary to refer 
to those authorities which in our view 
mot being relevant, do not in any way 
support his argument on the point. We, 
therefore, find that, the learned trial 
Judge was quite justified in taking the 
view that, Bai Manek being the full 
owner of the properties in question, was 
entitled to bequeath them by her will. 
This shows that, first appeal No. 481 of 
-1967 is also liable to fail. In the result, 
both the appeals are dismissed. The 
order of this court passed in Civil Appli- 
cation No, 2520 of 1970 in F. A. No. 481/ 
68 on 14-10-70 stands vacated. Appoint- 
ment of receivers is terminated and they 
are directed to submit the accounts and 
reports of the work done by them as 
receivers to the trial Court within two 
weeks from the receipt by it of the re- 
cord of the case, The trial Court will 
pass necessary orders according to law 
on the above reports and also regarding 
the remuneration to be paid to the re- 
ceivers. 


14. As regards costs of the ap- 
peals in view of the peculiar circum- 
stances of the case, we feel that. the 
proper order would be that. parties 
should bear their own costs. 


Appeals dismissed. 
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dar, Lalpur and others, Respondents. 


Spl. Civil Appln. No. 1849 of 1971, 
D/- 18-1-1973. 


Index Note:— (A) Gujarat Pancha 
yats Act (6 of 1962). S, 20 (1) — Consti- 
tutional validity — Section does not vio- 
late Art. 14 of Constitution, (X-Ref:— 
Constitution of India, Art. 14). 


Brief Note:—- (A) Section 20 (1) does 
mot violate Art. 14 of the Constitution. 
The discretion conferred on the compe< 
tent authority under this section to de= 
termine the number of Wards and the 
mumber of Members to be elected from 
each Ward is neither arbitrary nor un- 
eanalised because it is implied under this 
section that the Gram Panchayat is to 
be constituted by resorting to elective 
process which involves the acceptance of 
the principle that representation must 
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be proportional to the strength of the 
electorate. If the competent authority 
takes into consideration any extraneous 
or irrelevant factor which defeats this 
salutory purpose and does not fix elec- 
toral wards in accordance with the sta- 
tutory guidelines, the determination of 
the competent authority would be 
against Section 20 (1) and would be 
subject to writ jurisdiction of High 
Court. (Paras 4, 5) 


Section 20 {1) is not open to chal- 
Tenge as violative of Art. 14 on the ground 
of violation of principles of natural jus- 
tice. The power of the competent autho- 
rity is a statutory power which has to 
be exercised as per the statutory guide- 
lines so that the constituency can vote 
as required by the Act at the relevant 
statutory election, Such a function does 
not involve decision making and thera 
would be no question of any require- 
ment of principles of natural justice. 

(Para 5) 
Index Note:— (B) Gujarat Panche-- 
yats Act (6 of 1962), S. 20 (1) — Elec- 
toral division of Panchayat — Deviation 
from proportional representation princi- 
ple in effecting electoral division — Con- 
stitutional validity. (X-Ref:— Constitu- 
tion of India, Art. 14). 
Brief Note:— (B) Where in effecting 
electoral division of a newly formed 
Panchayat consisting of two villages, the 
smaller village is given more weightage 
by allotting it one more seat than what 
it had in the old Panchayat, the electoral 
division cannot be assailed as violative 
of Art. 14 on the ground that it does 
not conform to the principle of propor- 
tional representation particularly when 
it is done to secure effective participa- 
tion of that village in the new Pancha~ 
yat and its aspiration to have an inde- 
pendent Panchayat cannot be fulfilled. 
Case law discussed. . (Para 7) 
Cases Referred: Chronological Paras 
AIR 1972 SC 1982 = 1972 Lab IC 
1076. R. L. Wadhava v. State of 
Haryana 

AIR 1971 uSSC 3 = 25 Law Ed 2d 
45. Della Hadley v. Jr. College 
poi of Metropolitan Kansas 


agi) Spl, Civil Appln. No. 465 of 
971. D/- 27-7-1971 (Guj.) 

AIR 1961 SC 1602 = (1962) 2 SCR 
125, Jyoti Prasad v. Union Terri- 
tory of Delhi 

(1847-50) 377 US 533 = 12 Law Ed 
2d 506. Reynolds v. Sims 


R. A. Mehta, for Petitioner; M. M 
Dave of M/s. Purnanand & Co.. Addl. 
Govt. Pleader (for Nos. 1 to 3) and B. J. 
Shelat. Asstt, Govt. Pleader with Purna- 
nand & Co. (for No. 4), for Respon- 
dents. 
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J. B. MEHTA, J.:— The petitioner 
who is a registered voter in the village 
Khad-khambhalia challenges in this peti- 
tion the notification issued on September 


27, 1971, under Section 20 (1) of the 
Gujarat Panchayats Act, 1961, herein- 


after referred to as ‘the Act’, by the 
competent authority dividing this Gram 
into three election wards and distribut- 
ing three seats to each ward. The Khad- 
khambhalia Gram Panchayat originally 
consisted of four villages— Khad-kham- 
bhalia, Nava Dhunia, Khatia and Rakka. 
From the inception of the Group Gram 
Panchayat in 1952. election was always 
uncontested and its 11 seats at that time 
had been divided as under: 


Khad-khambhalia—6 Khatia—2 
Nava Dhunia —i Rakka—2. 


Thus, as against 6 seats for Khad-kham- 
bhalia, Nava Dhunia had only one seat 
for all these 18 -to 20 years. The old 
Gram Panchayat had passed unanimous 
resolution to have separate Panchayats 
for all the four villages. However, the 
State Government under Section 9 of 
the Act gave separate Panchayats by 
constituting only Khatia and Rakka as 


new Grams, while Nava Dhunia, 
still remained joint with Khad- 
khambhalia, Nava Dhunia, there- 


fore, did not get independent Panchayat 
and it was, therefore, given at the time 
of constituting these election wards a 
separate ward. The new Gram was divid- 
ed into three election wards, of which 6 
seats in the first-two wards were given 
under the impugned notification to the 
village Khad-khambhalia while the re- 
maining three seats were given to Nava 
Dhunia which was constituted into a 
separate ward. In each ward there was a 
reserved seat, There was one reserved 
seat for women and one was scheduled 
caste seat in the two wards in Khad- 
khambhalia while the remaining woman 
seat was reserved in the ward of Nava 
Dhunia village. As regards the voters’ 
strength. the population of the village 
Khad-khambhalia of 1139 souls was divid- 
ed into first and second wards respective- 
ly with 324 and 267 voters: while the 
population of 241 souls of Nava Dhunia 
was given Ward No. 3 with its 145 voters. 
The petitioner, therefore. challenges this 
impugned notification on the ground that 
it hits the recognised principle of “one 
person — one vote” and thereby denies 
equal voting power to the Khad-khambha~ 
lia voters by giving almost double weight- 
age to these voters of Nava Dhunia vil~ 
lage. The petitioner has not only chal- 
lenged the notification but he challenges 
even Sec. 20 (1) itself on the ground that 
it confers arbitrary and unguided power, 
that there is no provision for giving any 
opportunity of hearing and, that there- 
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fore, it is ultra vires Article 14 of the 
Constitution. The Taluka Development 
Officer has in his affidavit pointed out 
that a meeting of the village people of 
both the villages was called on July 8, 
1971 where the representatives mentioned 
therein who were the leaders of the two 
respective villages had after due con- 
sideration decided upon the formation of 
three wards after considering the popula- 
tion figures as per the relevant Census 
report, These wards were thus agreed 
upon after detailed discussion in the 
presence of the respective leaders of the 
villages and even one seat which was 
reserved in each ward was agreed upon. 
A report to that effect was submitted on 
4-8-1971 by the Taluka panchayat to the 
District. Collector stating that looking to 
the social and economic backwardness of 
the village Nava Dhunia, a separate ward 
should be given to that village. It was 
also stated in the report that distance 
from Nava Dhunia to Khad-Khambhalia 
was more than 4 miles and that fact 
should be borne in mind. It was also 
pointed out that since establishment of 
the Panchayati Raj, village Nava Dhunia 
was under joint Panchayat and -that 
there was no voice of that village as, the 
entire administration was carried out by 
Khad-khambhalia which was in majority- 
The two villages were already separate 
viz. Khatia and Rakka and on getting 
independent Panchayat they had now got 
minimum 9 seats each, whereas this 
village Nava Dhunia was now given only 
two seats on account of the fact that it 
was backward and because its popula~ 
tion had decreased. It was also observ~ 
ed in the report that giving only two 
seats to Nava Dhunia would result in 
injustice and it was, therefore, meces- 
sary that independent ward of 3 seats 
should be given to Nava Dhunia, if nof 
an independent panchayat so that pro=« 
per representation can be given to this 
village which was socially and economi- 
eally backward. Therefore, even though 
population principle has been substantial- 
ly borne in mind, that being not the 
only criterion, those historical facts were 
duly taken into account to give 3 seats 
by a separate ward to this village Nava 
Dhunia as per the relevant Government 
circular of August 18, 1962, which was 
annexed and which lays down guide- 
lines in this connection. 


2. Mr. Mehta has 
points in this petition:— 


(1) That Section 20 (1) is ultra vires 
Article 14 as it confers arbitrary and 
uncanalised power and as no opportunity 
of hearing is provided therein before 
rights of the concerned voters are sought 
to be affected while notifying various 
election wards. 
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(2) That in any event the impugned 
motification violates the recognised prin- 
ciple of one person one vote and thereby 
denies equal treatment to all the voters 
by giving almost double weightage to 
the voters of the village Nava Dhunia 
as compared to the voters of the vil- 
Jage Khad-khambhalia and, therefore, in 
any event, the notification must be struck 
down under Article 14. 

3. As regards the first question, 
an identical question has been conclud~ 
ed by the Devision Bench consisting of 
the learned Chief Justice and re 
Desai, J. in the decision in Sp. C. No. 
465 of 1971 dated July 26/27, 1971. won 
in the context of Section 452-A of the 
Bombay Provincial Municipal Corpora- 
tions Act as amended by the 1970 amend- 
ment, The learned Chief Justice speaking 
for the Division Bench vehemently relied 
upon the decision in Jyoti Prasad v. 
Union Territory of Delhi, AIR 1961 sc 
1602 and pointed out that it was not 
essential for the legislation to comply 
with the rule as to equal protection, that 
the rules for the guidance of the desig- 
mated authority. which is to exercise the 
power or which is vested with the dis- 
cretion, should be laid down in express 
terms in the statutory provision itself. 
Such guidelines may be gathered from 
the circumstances that led to the enact- 
ment of the law in question. That is, the 
mischief that was intended to be reme- 
died, the preamble of the Act, its scheme 
and provisions and even from surround-~ 
ing circumstancés and other well-known 
facts which may be brought to the 
notice of the Court. In the context of 
Section 452-A (1) in question, the learned 
Chief Justice pointed out that the object 
of that'provision was to give representa- 
tion to the newly included areas on the 
Corporation and two modes were provid- 
ed for giving such representation. If the 
mode of election is adopted, there could be 
no doubt that the number of additional 
members to be elected from the included 
area must be proportionate to the popu- 
lation of such area. It was an elemen- 
tary requirement of the principle under- 
lying representation by elective process 
that each voter should have an effective 
vote and his vote should be worth as 
much as another’s. That principle has 
been judicially recognised by the United 
States Supreme Court in several deci- 
sions commencing from Wesberry v. 
Sanders, 376 US 1 = 11 L. Ed. (Second 
Edition) 481 and there was no rea~ 
son why it should not be accept- 
ed as a valid principle by our Courts. 


It is in fact a concommitant of the equa- 
lity clause which forms the bed-rock of 
the great principle of rule of law en- 
shrined in our Constitution. Even apart 
from the high: policy of Constitutional 
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law. it is difficult to see how a really 
representative body can be constituted by 
elective process unless every vote is 
given the same weight as any other. This 
requirement of the elective process neces- 
saly involves acceptance of the princi- 
ple that representation must be propor- 
tionate to the strength of the electorate 
subject, of course, to any reservations 
which may have to be made in order to 
protect the interests of the weaker sec- 
tions of the community. The number of 
additional councillors to be elected to 
represent the included areas, which is 
required to be fixed on the basis of this 
objective standard, would have to be pro- 
portionate to the strength of voters in 
such area. The learned Chief Justice 
further pointed out in the context of that 
section that the mode of appointment 
which was provided in that enactment 
being alternative to the mode of elec- 
tion and the object of both being to give 
representation to the included area, it 
was apparent that the same principle 
must also guide the fixation of the num- 
ber of additional members for purpose of 
appointment. Therefore, it was held that 
there. were guidelines provided by the 
Legislature to the State Government in 
fixing the number of additional members 
from the area included. Even the power 
to select persons to be appointed as addi- 
tional members was not held to be un- 
guided or unregulated power. The Legis- 
lature had provided in the enactment for 
both the modes of giving the representa- 
tion by election and by appointment and 
had left it to the State Government to 
determine which should be adopted hav- 
ing regard to the exigencies of the situa- 
tion and the object of the section, name- 
ly, to give proper and effective repre- 
sentation to the included area. Such 
discretion could not be held to be un- 
guided or unregulated discretion as it 
had to be exercised for the purpose of 
effectuating the object of the statutory 
provision and the State Government in 
making its choice between the two modes 
of giving representation would have to 
be guided by the principle that it must 
so act as to give the most effective re- 
presentation to the included area in the 
circumstances of the case. The State 
Government would have to ask itself the 
question what, in the circumstances of 
the case, would be the most effective 
mode of giving representation? That 
would guide and control the discretion 
of the State Government. In view of 
this settled principle we would have to 
consider the vires of the present section. 


4, At this sfage we would consider 
the relevant scheme of our Act. The 
preamble provides that it is an Act to 
consolidate and amend the law relating to 
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village panchayats and district local 
boards in the State of Gujarat with a 
view to reorganise the administration 
pertaining to local Government in fur- 
therance of the object of the democratic 
decentralisation of powers in favour of 
different classes of panchayats. In Sec- 
tion 2 (23) ‘population’ is defined as in 
relation to gram, nagar, taluka or dis- 
trict. to mean the population thereof as 
ascertained at the last preceding census. 
Chapter II provides for establishment of 
panchayats of three different areas viz. 
Gram Panchayat, Taluka Panchayat and 
District Panchayat. Section 8 provides 
for subordination of Panchayats amongst 
themselves and their powers, functions 
and duties, Section 8 (3) in terms pro- 
vides that subject to the control of the 
State Government and the competent 
authority (a) a gram panchayat shall 
be subordinate to the Taluka Panchayat 
and the District Panchayat ...... «. Secs 
tion 11 (1) provides for the Panchayat 
organisation and the exercise of control 
over Panchayats by State Government. 
Sub-section (2) provides that the State 
Government shall exercise its control 
over the panchayats either directly or 
through such officer or officers as it may 
by general or special order appoint for 
the purpose. Section 9 (1) provides that 
after making such inquiries as may be 
prescribed the State Government may, by 
notification in the Official Gazette. dex 
clare any local area comprising of a re- 
venue village or a group of revenue vil- 
lages or hamlets forming part of a reve- 
nue village or such other administrative 
unit or part thereof......... (b) to be a 
gram, if the population of such local area 
does not exceed 10,000. Section 9 (2) 
provides that after consultation with the 
Taluka Panchayat, the District Panchayat 
and the nagar or gram panchayat con~< 
cerned. the State Government may by 
like notification at any time declare the 
limits of gram by including or excluding 
from any nagar or gram any local area 
therefrom. Section 12 (1) provides that 
a Gram Panchayat shall subject to the 
provisions of sub-section (3) consist of 
such number of members, not less than 
9 and not more then 15, as the district 
panchayat may determine. elected from 
amongst the qualified voters of the gram. 
Section 12 (3) provides that out of the 
seats of members to be determined under 
sub-section (1):— (a) two seats shall be 
reserved for women and (b) one more 
seat, or in the case of any gram, if the 
State Government. having regard to the 
population of Scheduled castes in the 
gram, specifies more seats in this behalf, 
the seats so specified shall be reserved 
for Scheduled castes Therefore, 


under Section 12 (1) the number of mem- 
bers of the Gram Panchayat is to be fixed 
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by the District Panchayat between these 
two limits of 9 and 15 for every Gram 
Panchayat from amongst the qualified 
voters of the Gram. Out of these seats, 
two seats have to be reserved for women, 
under Section 12 (3) (a) and one more 
for scheduled castes or scheduled tribes. 
Accordingly 9 minimum seats have been 
notified for this Gram Panchayat which 
includes 3 reserved seats as aforesaid. At 
this stage it may be noted that so far as 
the Scheduled Castes or Scheduled Tribes 
reservation is concerned under Section 12 
(3) (b) and (c) the population basis has 
been in terms mentioned in this relevant 
provision as per the guidelines given by 
the statute. Then comes the relevant 
provision in Section 20 (1) which runs as 
under :— 

“For the purposes of elections to a 
gram panchayat and a nagar panchayat, 
each gram and nagar shall be divided 
into wards. The number of wards and 
the number of members to be elected 
from each ward shall be such as the 
competent authority may determine.” 


This Section 20 (1) is challenged as ultra 
vires on the ground that for delimitation 
of the electoral divisions, the section has 
conferred arbitrary power on the compe 
tent authority without any guidelines, 
Applying the ratio laid down’ by the 
learned Chief Justice in the aforesaid 
decision. even though guidelines are not 
express, they are obviously to be implied 
looking to the salutary object of Sec. 20 
(1). read with Section 121), of giving 
representation by resorting to elective 
process. Such a representative local self 
Government unit. when it is required to 
be constituted by elective process, the 
provision of elective process itself neces- 
sarily involves acceptance of the princi- 
ple that representation must be propor- 
tional to the strength of the electorate, 
subject. of course, to any reservation 
which has to be made to protect inte- 
rests of the weaker sections of the com- 
munity, Therefore, the guideline is im- 
plicit that in such elective process each, 
voter must have an affective vote so that 
his vote should be worth as much as an- 
other’s so that there would be equal 
voting capacity of all the voters in this 
gram area constituting a local self-Gov- 
ernment unit. This principle would have 
to be followed as a necessary guideline 
looking to the scheme and object of this 
provision of giving representation to this 
population in this Panchayat unit by an 
elective process. The Act really brings 
democracy to the doors of the village 
people. As pointed out in the preamble 
a large measure of democratic decentra- 
lisation of power had been sought to be 
achieved in favour of these Panchayats 
so that the Panchayat administration 
serves as a primary school of democracy 
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-by training people in a democratic way 
of life and giving them an opportunity 
jt participate effectively in the local self- 
Government. Therefore, according to 
this salutary purpose, the guideline of 
tone person — one vote’ which is the most 
effective mode of giving representation to 
the electorate would surely guide and 
control the discretion of the competent 
authority. Such power therefore, could 
never be said to be arbitrary and un- 
guided, but it is a power which has to 
be exercised as per the legislative man- 
date which is implicit in these provisions. 
If the competent authority takes into 
consideration any extraneous or irrele- 
vant factor which defeats this salutary 
purpose and does not fix electoral wards 
in accordance with the statutory guide- 
lines, the determination of the competent 
authority would be ultra vires the plain 
mandate of this provision of Section 20 
(1) and would be subject to the writ 
jurisdiction of this Court. 


5. Mr. Mehta, however, vehement- 
ly argued that there is no provision pro- 
viding any opportunity to be heard. Mr. 
Mehta ignores the fundamental princi- 
ple that an opportunity of hearing in ac- 
cordance with the principles of natural 
justice is the requirement of exercise of 
a quasi-judicial power. Even in ad- 
ministrative power if a decision is to be 
reached to the prejudice of the person 
affected or so as to impose on him seri- 
ous civil or penal consequences, such a 
decision making function would have to 
be exercised in accordance with the 
principles of natural justice. However, 
it could never apply when there is no 
decision making function at all so as to 
affect any individual right. The power 
of the competent authority is a statutory 
power which has to be exercised as per 
the statutory guidelines so that the con- 
stituency can vote as required by the Act 
as the relevant statutory election. In 
such a function which is not a decision 
making function, there would be no ques- 
tion of any requirement of principles of 
natural justice. Therefore, on that score 
Section 20 (1) could never be attacked. 
Therefore, the vires of this provision in 
Section 20 (1) could never be attacked 
on the ground that it is hit by Article 14. 
Equal treatment to the voters is implicit 
in the relevant, guidelines and. there- 
fore, the first ground raised by Mr. Mehta 
must obviously fail. 


6. As regards the second ques- 
tion. the material question which would 
arise is whether there can be a permis- 
sible deviation from the aforesaid re- 
ecognised standard, which is to be follow- 
ed in any election process, as far as it is 
possible. Any deviation would have to 
be justified as per the Constitutional pro- 
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vision. In the present case Mr. Mehta 
pointed out that the total population of 
1380 souls of this group village in ques- 
tion had got 9 seats so that there was one 
seat for a population of 153 souls. On 
that basis, Nava Dhunia which has popu- 
lation of 241 would get only two seats in- 
cluding the reserved seat and the re- 
maining seven seats should have gone to 
Khad-khambhalia which has population 
of 1139. Even on the basis of 736 total 
voters, if these nine seats were to be dis- 
tributed, the ratio would be of 83 voters 
per seat. Therefore, 145 voters in Nava 
Dhunia would be entitled to get two seats 
out of nine; while 591 voters of Khad- 
khambhalia would be entitled to get seven 
seats. Mr. Mehta. therefore, argued that 
the competent authority, having allotted 
3 seats to Nava Dhunia including re- 
served seat, gave almost double weight- 
age to Nava Dhunia voters. Mr. Mehta 
also supported his plea of prejudicial 
treatment of the voters of Khand-kham- 
bhalia by the alternative calculation sub- 
mitted by him on the basis of taking into 
consideration six genera] seats only in 
relation to the total number of popula- 
tion and total number of voters as well. ` 
The same result is reached even on the 
basis of this alternative calculation. 
Therefore, it is not necessary in the pre- 
Sent case to resolve the wider controversy 
as to how this ratio has to be worked out, 
whether by excluding the reserved seats, 
and whether the ratio has to be applied 
to the population figure or to the voters 
figure. In any event, if the rule of one 
person one vote is to be strictly fol- 
lowed. Nava Dhunia could not be given 
Separate ward of three seats, as on the 
aforesaid mathematical rule of unifor- 
mity Nava Dhunia would be entitled to 
two seats only as against 7 seats, which 
would go to Khad-khambhalia. The 
State Government. therefore, justified 
deviation on the ground not only of mere 
history but on the substantial legitimate 
ground that the peculiar circumstances 
and facts. of this case justify this depar- 
ture, if the salutary purpose of effective 
representation was to be secured to all 
the voters concerned. Therefore, the first 
question which has to be resolved is whe- 
ther any such deviation can be constitu- 
tionally allowed. Mr. Mehta in this con~ 
nection vehemently relied upon the deci- 
sion in Reynolds v. Sims, (1847-50) 377 
US 533 = 12 L, Ed. 2d 506. At p. 536 
Chief Justice Warren speaking for the 
majority in terms pointed out that if 
apportionment of seats was not on the 
equal population principle that would 
not necessarily mean that such a plan 
was irrational or involved something 
other than a ‘republican form of Govern- 
ment’, Such a plan was impermissible 
for the States under the Equal Protec- 
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tion Clause, since perforce resulting. in 
virtually every case, in submergence of 
the equal-population principle. At p. 537 
the learned Chief Justice further pointed 
out that-history indicated, however, that 
many States had deviated, to a greater 
or lesser degree. from the equal protec- 
tion principle in the apportionment of 
seats in at least one house of their legis- 
latures. So long as the divergences from 
a strict population standard were based 
on legitimate considerations incidental to 
the effectuation of a rational state policy, 
some deviations from the equal-popula- 
tion principle are constitutionally per- 
missible with respect to the apportion- 
ment of seats in either or both of the 
two houses of a bicameral- state legisla- 
ture. But neither history alone, nor eco- 
momic or other sorts of group interests, 
are permissible factors in attempting to 
justify disparities from population based 
representation. Considerations of area 
alone provide an insufficient justification 
for deviations from the equal population 
principle, Again, people, not land or 
. trees or pastures vote. Modern develop- 
ments and improvements in transporta- 
tion and communications made rather 
hollow in the mid-1960’s most claims 
that deviations from population-based re- 
presentation can validly be based solely 
on geographical considerations, At page 
534 the learned Chief Justice had pointed 
out that federal analogy was inapplica- 
ble as a sustaining precedent for state 
legislative apportionments. It is one con- 
ceived out of compromise and con- 
cession indispenable to the establishment 
of fedéral republic. Even in the latest 
decision in Della Hadley v. Junior Col- 
lege District, ATR 1971 USSC 3 at p. 5, 
where Black J. delivered majority opini- 
. on extending the principle of ‘one person 
-one vote’ to even a junior Collegiate Dis- 
trict where trustees are to be elected by 
an elective process, it was in terms point- 
ed out at page 6 that as a general rule 
whenever a state or local Government 
decides to select persons by popular elec- 
tion to perform Governmental functions, 
the Equal Protection Clause of the Four- 
teenth Amendment required that each 
qualified voter must be given an equal 
opportunity to participate in that elec- 
tion, and when’members of an elected 
body were chosen from separate districts, 
each district must be established on a 
basis which would ensure. as far as is 
- practicable. that equal number of voters 
could vote for proportionally equal num- 
bers of officials. At page 7 it was fur- 
ther pointed out that mathematical exac- 
titude was not required but a plan that 
did not automatically discriminate in fav- 
our of certain districts was the material 
reauirement. Further proceeding Black J. 
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in terms pointed out: “In holding that 
the guarantee of equal voting strength 
for each voter applies in all elections of 
governmental officials, we do not feel 
that the States will be inhibited in find- 
ing ways to insure that legitimate politi 
cal goals of representation are achieved. 
We have previously upheld against cons 
stitutional challenge an election scheme 
which required that candidates be resi- 
dents of certain districts which did not 
contain equal numbers of people”, Fur- 
ther illustrations were given where such 
deviations were held to be justified. 
“Viable loca] Governments may need 
many innovations, numerous combinations 
of old and new devices, great flexibility 
in municipal arrangements to meet 
changing urban conditions’. There was 
nothing in the constitution to prevent ex- 
perimentation”. A rider was however 
added that once a state has decided to 
use the process of popular election and 
‘once the class of voters is chosen and 
their qualifications specified. we see no 
constitutional way by which equality of 
voting power may be evaded’. In the 
dissenting opinion Mr, Justice Harlan 
with whom the Chief Justice and Mr. 
Justice Stewart agreed, at page 7 it was 
pointed out that Reynolds established 
that rule for the apportionment of state 
legislatures, thereby denying States the 
right to take into account in the struc« 
turing of their legislatures any historical, 
geopraphical, economic or social conside- 
rations, or any of the other many prac- 
tical and subtle factors that have always 


‘been recognised as playing a legitimate 


part in the practice of policies. At page 8 
it was pointed out that the Court’s rule 
was that “one man, one vote” applied 
only to local bodies having general Gov- 
ernmental powers over the entire geogra- 
phic area served by the body. Even the 
majority view had conceded that the 
States might use means other than ap- 
portionment “to insure that legitimate 
political goals of representation were 
achieved”, The minority view then 
pointed out various reasonable state 
objectives or important countervailing 
interests which should not be sacrificed 
on the altar of numerical equality. At 
page 9 it was in terms pointed out that 
where there is participation of smaller 
and larger school districts in the joint 
formation of qa junior college district, it 
represented a pragmatic choice by all con~ 
cerned from among a number of possible 
courses of action. Imsistence upon a 
simplistic mathematical formula as the 
measure of compliance with the Equal 
Protection Clause in all cases involving 
the electoral process had resulted fn such 
cases in q total disregard of the salutary 
purposes underlying the statutory 
schemes. 
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7. Mr. Mehta relying on the afore- 
said majority view pointed out that mere 
history or geographical consideration 
would never be a justifying ground for 
such a deviation from the normal rule of 
‘one person one vote’. In the present 
ease, however, it would be important to 
consider the relevant historical facts, 
particularly in the context of a village 
oriented society so that the legitimate 
political goal of representation was duly 


achieved. without in any manner sacri“ 


ficing or submerging the one person one 
vote principle. For the last 20 years, the 
old Gram Panchayat was consisting of 
four villages Khad-khambhalia, Nava 
Dhunia, Khatia and Rakka which had its 
11 seats distributed between them as 
6:1:2 and 2 respectively. The old Group 
Gram Panchayat had passed an unanim- 
ous resolution to have separate Pancha- 
yats for all the four villages. Aspirations 
of the village people of Khatia and Rakka 
which had only two seats each, out of 11 
in the old group Gram Panchayat, were 
fulfilled by having new independent Pan- 
chayats as per the population basis. They 
therefore. got instead of 2, 9 seats when 
the new Grams were reconstituted. It is 
only this Nava Dhunia, whose aspirations 
were roused for an independent Pancha- 
yat as per the population vote expressed 
by unanimous resolution of the old Group 
Gram Panchayat. that could not get an 
independent Panchayat by formation of a 
separate Gram Panchayat for this diffe- 
rent administrative village unit. Therefore, 
when it was made the component of the 
new Group Gram Panchayat by joining it 
with Khad-khambhalia once again, this 
village entity which had its own identity 
and its own aspirations had a rightful 
grievance and this legitimate grievance 
had to be considered so that when this 
union was ordered by the State Govern- 
ment by declaration under Section 9, it 
was given an effective representation in 
the new group Gram Panchayat. That is 
why even the leaders when they met 
from the two villages to ascertain the 
popular wishes in the meeting held on 
July 8, 1971, felt the injustice which 
would accrue to this Nava Dhunia village, 
if it was not given a separate ward of 3 
seats. It did not get an independent 
Panchayat of 9 members but it was con- 
sidered just even by the leaders of both 
the villages that for keeping its proper 
representation Nava Dhunia must have 
a separate ward at least of 3 seats, Khad- 
khambhalia village had even in the older 
complex only 6 seats as against remain- 
ing 5 seats which were with three other 
component villages. Its representation 
now in the new group gram was to re- 
main at the same level of six out of nine 
seats. and that is why these village-lea- 
ders agreed by a compromise and con- 
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cession to meet the aspirations of this 


smaller component of Nava Dhunia by 
agreeing to its constitution as a separate 
ward of three seats. The only concession 
which was made by the Khad-khambhalia 
was of one seat which it would have got 
in addition to its old six seats even when 
the total number was now only nine. 
Therefore, this effective representation of 
Khad-khambhalia which had so substan- 
tially increased was not going to be 
diluted. As for the Nava Dhunia village, 
however, it was the question of its iden- 
tity being completely lost. unless it was 
given some weightage so that its repre- 
sentation would be effective. In the affi- 
davit of the State Government it is also 
pointed out that the fact was duly taken 
into account that Nava Dhunia was the 
village socially and econimacally back- 
ward as compared to Khad-khambhalia, 
and the further fact which was material 
in this connection was that Nava Dhunia 
was at a distance of four miles from 
Khad-khambhalia from where the entire 
administration of this group gram was 
carried on, Considering these facts in 
the setting of our Indian villages, where 
there are no adequate facilities of modern 
transport, even these would be relevant 
factors. In any event, such historical 
facts by way of inherent dissimilarities 
existing in the two village entities would. 
in order to implement guarantee of equal 
voting, require additional weightage to 
be given to the smaller component when 
it was linked with a larger one. Such 
considerations which are legitimate and 
relevant to the effectuation of a rational 
state policy of giving effective representa- 
tion by effective participation of the 


smaller component village people would) ` 


surely permit q deviation from the nor- 
mal mathematical rule of one person one 
vote. We should also keep in mind that 
our Article 14 does not embrace the wide 
due process guarantee of the American 
Fourteenth Amendment Equal Protection 
Clause and it has been interpreted as 
always justifying on historical ground a 
prejudicial treatment. In R. L. Wadhwa 
v. State of Haryana, AIR 1972 SC 1982, 
in the larger Bench of seven Judges, in 
the majority judgment of His Lordship 
Shelat, J.. it is in terms pointed out that 
if through historical reasons the teachers 
had remained in two separate categories, 
the classification of the provincialised 
teachers into a separate cadre could not 
be said to infringe Article 14 or Arti- 
ele 16. It is true that in the minority 
decision by his Lordship Beg. J. at page 
2015 it is in terms held that it was not 
enough to hold that there was. in fact, a 
classification of the teachers into two 
cadres by finding that ‘the two services 
started dissimilarly and continued dis~- 


similarly’ in any respect. or that mems 
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bers of either of the two cadres were, for 
purely historical reasons, differently 
treated in any matter whatsover in the 
past. These differences might be very 
relevant for some purposes. These large- 
ly accidental dissimilarities which had 
almost evaporated and disappeared were 
put forward only to justify a difference 
made in the promotional chances of tha 
two cadres. Such difference should never 
be considered as material so far as the 
promotion was concerned as the relevant 
differences for such classification would 
be those which affect the competence and 
qualification of a teacher as a teacher as 
compared with others discharging a 
highly responsible duty or trust. There- 
fore, it is settled legal position so far as 
our Article 14 is concerned that such 
historical background of inherent dis- 
similarities would surely be the relevant 
factors as that is the majority view in 
our country. Besides, the guideline 
which is furnished by one person — one 
vote rule which is to be applied as far as 
possible, subject to any reservation for 
weaker section, would have to be applied 
subject to any such permissible constitu- 
tional deviations which would be justi- 
fied by facts and circumstances of any 
individual case. The guideline having 
been evolved to serve the statutory pur- 
pose so as to guarantee equal voting 
power to the voters it is obvious that if 
deviation has got to be made by compe- 
tent authority for purpose of giving ef- 
fective representation to secure effective 
participation of smaller component vil- 
lage units and if such power is exercised 
at an initial stage when such unequal 
units are joined together so as to ensure 
co-operation between them, the deviation 
would always be constitutionally permis- 
sible. Such a deviation would really 
make effective the constitutional guaran- 
tee of equal voting power, as otherwise 
voice of such small components would not 
be likely to be felt in the larger whole. 
Unless it was given some additional 
weightage, its voice would be drowned 
completely. We can never forget in our 
Indian Society the salient feature of its 
being village-oriented so that each vil- 
lage retains its identity by which it is 
animated in all its aspirations. That is 
why more appropriate would be the 
federal analogy in such cases where some 
compromise or concession is inherent in 
such a situation. In the present case 
even the village leaders of both the vil- 
lages had on the earlier occasion in the 
joint meeting concurred in this plan and, 
therefore, when the competent authority 
issued this relevant notification forming 
election wards, it was merely giving ef- 
fect to the popular wishes in such a way 
that both the components got the real 


guarantee of equal voting, as far as it 
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was feasible, in the peculiar circumstances 
of the case. Therefore, in the context of 
the facts and circumstances of the case, 
this small deviation by giving one seat 
to Nava Dhunia village so as to complete 
it as a separate ward of three minimum 
seats, when its aspirations for an in- 
dependent Panchayat could not be ful- 
filled, was permissible deviation and there 
was no violation of equal voting treat- 
ment as envisaged in Article 14 in the 
present case. This was not a case of sub- 
mergence of the population principle but 
giving effect to it, with a small, incon- 
sequential deviation, so as to achieve the 
legitimate political goal of representation 
of this smaller village component. The 
State Government’s relevant circular, 
which is annexed to the affidavit dated 
August 18, 1962. even adopts population 
basis as the relevant test for fixing vari- 
ous electoral wards, because in Para 4 
@ it is provided that seats should be 
allotted to the electoral divisions on al 
population basis. In Para 4 (ii) it is pro- 
vided that no electoral division should 
ordinarily have more than four seats and 
less than three seats. Only in excep- 
tional cases an electoral division may 
have only one or two seats. That is why 
in the present case this separate ward 
and some additional weightage of three 
minimum seats was rightly given to Naval 
Dhunia village. Therefore, the petitioner’s 
attack on the impugned notification 
on the aforesaid two grounds must ob- 
viously fail. In the circumstances, it is 
not necessary to go into the contention 
of Mr. Dave that without joining the 
persons affected from Nava Dhunia 
village such a petition was not legally 
competent, on which we do not express 
any opinion. 


8. In the result this petition fails 
and the rule is discharged with no order 
as to costs in the circumstances of the 
case, 

Petition dismissed. 
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Brief Note:— (A) Sub-section (4) of 
Section 11 is not violative of Article 14 
of the Constitution on the ground that 
it confers unfettered, arbitrary and un- 
cannalised powers on the Court. The 
orders under sub-section (4) are to be 
made in the exercise of judicial discre- 
tion having regard to certain factors and 
in the light of the facts and circumstances 
of the case. Jf in a given case, the dis« 
cretion is exercised in an arbitrary or 
unjudicial manner or in total disregard 
of relevant considerations or by taking 
into account irrelevant considerations it 
would always be open to the party 
aggrieved to seek relief in appropriate 
proceedings. (Para 20) 


Nor can sub-section (4) be attacked 
as violative of Article 14 on the ground 
that it does not in terms require that 
the Court should make any of the orders 
thereunder after issuing a notice or af- 
fording a reasonable opportunity of be- 
ing heard to the tenant. In the context 
of sub-section (4) the duty of giving a 
notice as well as a hearing to the tenant 
must be necessarily implied. 

(Paras 21, 29) 


Sub-section (4) of Section 11 is not 
violative of Article 19 (1) (£) of the Con- 
stitution. None of the provisions con- 
tained in sub-section (4) has a direct and 
inevitable consequence of depriving the 
petitioner of his possession of the pre- 
mises demised to him, If in a given case, 
Jeave to defend is refused to the tenant 
on account of his non-compliance with 
any of the orders passed by the Court 
under the said sub-section and ultimate- 
ly a decree for possession in favour of 
the lendlord is passed in such a suit, it 
cannot be said that the tenant has been 
deprived of his right to hold property as 
a result of the proximate effect and ope- 
ration of sub-section (4). (Para 24) 


An order under sub-section (4) direct- 

ing the tenant to deposit amounts in 
Court towards rent is not a deprivation 
of his right to hold property in the shape 

of money or an unreasonable restriction 
on such right. The amount which the 
Court can direct a tenant to deposit in 
the Court under sub-section (4) is an 
amount which it considers to be rea- 
sonably due to the landlord and which 
it further considers to be proper as inte- 
rim standard rent. This amount is de- 
posited in the Court and paid to the land- 
lord towards rent which the Court prima 
facie finds to be just and fair rent pay- 
able by the tenant to the landlord for 
the occupation of the premises in the 
tenant’s possession. The amount de- 
posited in the Court and paid to the Jand- 
lord is recoverable by the tenant or is 
liable to be adjusted against future rent 
fin case it is in excess of the standard 
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rent which the tenant was liable to pay 
to the landlord. (Para 25) 


Sub-section (4) does not suffer from 
the vice of substantive and procedural 
unreasonableness and of being not in 
public interest. If the amount paid under 
an order made under Section 11 (4) is in 
excess of the standard rent ultimately as- 
sessed, the excess -amount received by 
the landlord is liable to be refunded by 
the landlord or adjusted against future 
rent by an order of the Court made at 
the time of final determination of stan- 
dard rent. (Para 26) 


Index Note:— (B) Bombay Rents, 
Hotel and Lodging House Rates Control 
Act (57 of 1947), Section 11 (4) (as sub- 
stituted by Gujarat Act 57 of 1963) — 
Order under, directing striking of defence 
of tenant on his failure to deposit rent 
within specified time is without jurisdic- 


tion. {Para 31) 
Cases Referred: Chronological Paras 


AIR 1970 SC 1221 = 1970 SCD 308, 
Jamnadas v. Narayanlal 


AIR 1969 SC 37 = (1969) 1 SCR 

- 58, Maganlal v. Chandrakant 28 

AIR 1969 Guj 124 = 9 Guj LR 409, 
Navinchandra v. Bachubhai 29 


AIR 1969 Guj 285 = 10 Guj LR 
747, Pirubbai Ramjubhai v. 
Trikamlal Nanjibhai 15 
AIR 1968 SC 303 = (1968) 1 SCR 
674. K. L. Gupta v. Municipal 
Corporation of Greater Bombay 30 
AIR 1958 SC 578 = 1959 SCR 12, 
Express Newspaper (P.) Ltd. v. 


Union of India 23 
(1956) 58 Bom LR 454. Chakradeo 

v. Goolabanubai 27 
(1954) 56 Bom LR 619, Karamsey 

v. Velji Virji 28 
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J. G. Shah. for Petitioner; M. C. 
Shah with K. C. Shah, for Opponent; 
G. T. Nanavaty. Asst, Govt. Pleader, for 
Advocate-General; V, J. Desai. K. M. 
Chhaya. R. M. Vin, R. N. Shah and N. M. 
Thakkar as interveners, 


P. D. DESAI, J. :— An interesting and 
important question as to the interpreta- 
tion of sub-section (4) of Section 11 of 
The Bombay Rents, Hotel and Lodging 
arises in this civil revision application. 
House. Rates Control Act.. 1947 (herein- 
after referred to as ‘the Act’) as well as 
relating to its constitutional validity 
Similar questions were also raised in 
four other civil revision applications. We 
have heard the learned Advocates appear- 
ing in those applications as well when 
this matter was called on for hearing. 
This judgment, will, therefore, dispose of 
common questions of law involved in all 
the five matters, 
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2. The opponent is the landlord 
of a residential building bearing Census 
No. S. H./2/130 situate in Birasa’s Pole 
in the City of Baroda. The petitioner is 
a tenant in possession of a part of the 
said building, namely, four rooms on the 
third floor (hereinafter referred to as the 
suit premises) at Rs. 90/- as rent per 
month. The opponent filed a suit, being 
Regular Civil Suit No. 586 of 1970 in the 
Court of the Civil Judge (Junior Divi- 
sion). Baroda against the petitioner inter 
alia for possession of the suit premises, 
recovery of a sum of Rs. 747.03 Ps. be- 
ing arrears of rent and mesne profits with 
future interest and for a permanent in- 
junction restraining the petitioner from 
transfering the possession of the suit 
premises to any other person. The case 
of the opponent as set out in the plaint 
was that the petitioner was in occupation. 
of the suit premises as a tenant since 
March 1, 1962 and that a sum of Rs, 720/- 
was due from him as arrears of rent up 
to January 31, 1970. A notice dated 
February 28, 1970 was, therefore, served 
upon the petitioner terminating his 
tenancy and calling upon him to hand- 
over vacant possession of the suit pre-' 
mises to the opponent and further call- 
ing upon him to pay the arrears of rent. 
The petitioner, in response to the said 
notice, sent a sum of Rs. 270/- only on or 
about March 20, 1970. The opponent, 
thereupon, instructed the petitioner on 
March 24, 1970 to send the balance of the 
amount due as arrears of rent. The op- 
ponent alleged that the petitioner did nof 
comply with the requisition and neither 
handed over vacant possession of the suit 
premises nor paid the arrears of rent. 
On the contrary, the petitioner alleged- 
ly threatened that he would sub-let the 
suit premises. The suit was, therefore, 
filed on April 18, 1970 for the reliefs 
aforementioned, 


3. The petitioner, by his written 
Statement filed on August 28. 1970, re- 
sisted the suit. He admitted that he 
was a tenant in occupation of the suit 
premises at the rent of Rs. 90/- per 
month. He alleged that the notice served 
upon him by the opponent was received 
on March 5, 1970 and that he had there~ 
after sent a total sum of Rs. 810/~ on or 
before April 25, 1970. He was, therefore, 
not a tenant in arrears of rent and the 
suit filed by the opponent was false and 
not maintainable. We are not concerned 
at this stage of the proceeding with the 
other defences raised by the petitioner. It 
would appear from the foregoing narra- 
tion of facts that the petitioner did not 
raise a dispute as to the standard rent of 
the suit premises, 

4, On January 18, 1971 the oppo~ 
nent made an application Exhibit 31 pur- 
porting to be an application under sub- 
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sec, (4) of Section 11 of the Act, alleg- 
ing that a sum of Rs. 1,710/- was due 
from the petitioner as rent and/or mesne 
profits for the period of 19 months com- 
mencing from June 1, 1969 and ending 
with December 31. 1970 and that as 
against the said dues the petitioner had 
paid to the opponent a sum of Rs. 710/- 
only. It was further alleged that the 
petitioner had not raised any dispute as 
to the standard rent of the suit premises. 
The opponent, therefore, prayed that in 
these circumstances the petitioner should 
be directed to deposit in the Court forth- 
with a sum of Rupees 1,000/- (being the 
arrears of rent and mesne profits) and a 
further sum of Rupees 300/- towards the 
costs of the suit. The opponent also 
prayed that the petitioner should be fur- 
ther directed to deposit in Court every 
month a sum of Rupees 90/- during the 
pedency of the suit and that in case the 
petitioner failed to comply with the 
order of the Court, his defence should 
be struck off 


5. The petitioner filed his reply 
fo the aforesaid application contending 
inter alia that sub-section (4) of Sec- 
tion 11 of the Act under which the ap- 
plication was purportedly made was un- 
constitutional and the application was, 
therefore. not maintainable. According 
to the petitioner. the provisions of the 
said sub-section were violative of the 
fundamental rights guaranteed wunder 
Article 14 of the Constitution of India 
since they conferred arbitrary powers 
on the Court to pass orders of far-reach- 
ing consequences in case a tenant failed 
to comply with the directions issued by 
the Court under the said sub-section. 
The petitioner, also contended that the 
provisions of the said sub-section were 
contrary to the provisions of Section 7 
of the Act since they authorised the 
Court to require a tenant to deposit in 
the Court such amount of rent as the 
Court considers to be reasonably due to 
the landlord without first determining the 
standard rent payable by him, These 
were the grounds on which the peti- 
tioner urged that the application made 
by the opponent was not tenable. 


6- The application was posted 
for hearing and after hearing the peti- 
tioner as well as the opponent, the learn~ 
ed trial Judge passed an order on June 
16, 1971 which may be fully set out:— 


“Heard the learned advocates on 
both the sides. This is a suit for evic- 
tion on the ground of arrears of rent 
for a period of more than six months, 
The defendant No. 1 has not raised dis- 
pute of standard rent. Hence in my opin- 
ion he must be ordered to deposit rent 


under Sec, 11 (4) of the Rent Act prior 
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to putting up his defence. I, therefore, 
order that defendant No. 1 to deposit the 
arrears of rent of Rs, 1.000/- till the date 
of the suit plus the amount of rent due 
after the suit in Court on or before 1-7- 
1971. The learned advocate for the de- 
fendant submitted that defendant No. 1 
has deposited some amount in Court to- 
wards the arrears of rent but he has no 
material to say as to what amount his 
client has deposited in Court. However 
if he has deposited any amount in 
Court the defendant No. 1 to deposit the 
amount deducting the amount deposited 
by him till today. If he fails to deposit 
in Court the arrears of rent due till 30-6- 
1971 on or before 1-7-1971 his defence 
will be struck off.” 

It is this order passed by the learned trial 
Judge which is impugned in this civil 
revision application, 

7. Though the aforesaid order was 
challenged in the memo of the civil revi- 
sion application on several grounds, at 
the hearing of the application. the chal- 
lenge was confined only to the following 
three grounds :— 


I. Sub-section (4) of Section 11 is 
violative of Article 14 of the Constitution 
of India inasmuch as on a proper con« 
struction of the said sub-section: 

(i) it confers unfettered, arbitrary 
and unchannelised powers on the Court 
to make orders having far-reaching effect 
and consequences including an order re- 
fusing to the tenant leave to defend the 
suit; and 

(ii) it authorises the Court to make 
such orders without issuing a notice or 
affording a reasonable opportunity of be- 
fing heard to the tenant. 

Il. Sub-section (4) of Section 11 is 
ultra vires Article 19 (1) (f) of the Con- 
stitution since it imposes an unreasonable 
restriction on the fundamental right of a 
tenant to hold property: the provisions 
of the said sub-section suffer from the 
vice of substantive and procedural un- 
reasonableness and are not in public inte- 
rest. 

Ill. On a true and proper construc- 
tion of sub-section (4) of Section 11 
the trial Court had no jurisdiction to pass 
the impugned order. 

We shall proceed to examine these 
grounds in the order in which we have 
set them out above, 

8. A proper determination of 
these grounds depends primarily on the 
true interpretation of sub-sections (4) and 
(5) of Section 11 in the light of the policy 
and object as well as of the other provi- 
sions of the Act and it would, therefore, 
be convenient to examine first the ques- 
tion of construction of the said sub-sec- 
tions. Before we do so, however, we may 
refer to some of the other sections of the 
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Act which have a bearing on the ques- 
tion under consideration. The Act, as its 
preamble suggests, was enacted to amend 
and consolidate the law relating to the 
control of rents, repairs of certain pre- 
mises, of rates of hotels and lodging 
houses and of eviction. The Act is un- 
doubtedly enacted mainly for the benefit 
of tenants and to protect them from 
landlords who might exact exhorbitant 
or unconscionable rents and evict them 
from the premises in their possession in 
these days of scarcity of housing accom- 
modation. These twin objects run like a 
Single thread through the entire fabric 
of the Act. Im order to achieve these 
objects, the Act imposes certain restric- 
tions on the right of landlords in the 
matter of charging rent and evicting 
tenants. Sub-section (1) of Section 12 
provides that a landlord shall not be en- 
titled to the recovery of possession of 
any premises so long as the tenant pays 
or is ready and willing to pay the amount 
of the standard rent and permitted in- 
creases, if any. and observes and per- 
forms the other conditions of the tenancy, 
in so far as they are consistent with the 
provisions of the Act. For the protec- 
tion of tenants, this sub-section enacts a 
rule of decision and imposes a prohibition 
against a landlord recovering possession 
of the premises demised to a tenant so 
long as the tenant satisfies, the condi- 
tions prescribed in the said sub-section. 
The protection conferred by this sub-sec- 
tion is available also to any person re- 
maining, after the determination of the 
lease, in possession with or without the 
assent of the landlord. The protection 
given by sub-section (1) of Section 12 to 
a tenant is further subject to the provi- 
sions of Section 13 and also subject to 
certain limitations and restrictions, pro- 
cedural as well as substantive, contain- 
ed in Section 12. We are not concerned 
with that aspect in the present case 
and need not notice those provisions. 
Sub-section (2) of Section 12 enacts a 
further restriction on the landlord’s 
right to recover possession of premises 
leased out to a tenant and provides that 
no suit for recovery of possession shall 
be instituted by a landlord against a 
tenant on the ground of non-payment of 
standard rent or permitted increases due 
until the expiration of one month next 
after the notice in writing of the demand 
of the standard rent or permitted in- 
creases has been served upon the tenant 
in the manner provided in Section 106 
of the Transfer of Property Act. 1882. 
This sub-section requires the landlord to 
give one more opportunity to the tenant 
to pay rent due by before suing 
the tenant in ejectment on the ground 
of non-payment of standard rent or per- 


mitted increases. 
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The Act defines the expression 
“standard rent? in sub-section (10) of 
Section 5. In order to define “standard 
rent”, the legislature has taken certain 
rents as basic rents and they are refer- 
red to in clauses (a) and (b) (i), (ii) and 
(iti) of the said sub-section. The power 
to fix standard rent is conferred on the 
Court by sub-section (1) of Section 11 
which provides that in any of the cases 
specified therein, the Court may, upon 
an application made to it for that pur- 
pose, or in any suit or proceeding. fix 
the standard rent at such amount as, 
having regard to the provisions of the 
Act and the circumstances of the case, 
the Court deems just. One of the cases 
in which the Court has the power to fix 
the standard rent is where there is any 
dispute between the landlord and the 
tenant regarding the amount of standard 
rent. It would appear from the language 
employed in sub-section (1) of Section 11 
that while determining the standard 
rent, the Court has to take into consi- 
deration (i) the provisions of the Act, (ii) 
the circumstances of each case and (iii) 
just character of the amount, The power 
to fix standerd rent thus calls for regu- 
lated exercise of judicial discretion. 
Sub-section (2) of Section 11 empowers 
the Court to determine the amount of 
permitted increases if there is any dis- 
pute between the landlord and the ten~ 
ant regarding such amount. 


Next come sub-sections (3). (4) and 
(5) of Section 11 which were substituted 
for original sub-section (3) by Gujarat 
Act 57 of 1963. These sub-sections read 
as under :— 


*(3) If any application for fixing the 
standard rent or for determining the 
permitted increase is made by a tenant 
who has received a notice from his land- 
lord under sub-section (2) of Section 12, 
the Court shall make an order directing 
the tenant to deposit in Court forthwith, 
and thereafter monthly or periodically, 
such amount of rent or permitted in- 
creases as the Court considers to be 
reasonably due to the landlord pending 
the final decision of the application, and 
a copy of such order shall be served 
upon the landlord. Out of the amount 
so deposited. the Court may make order 
for the payment of such reasonable sum 
to the landlord towards payment of 
rent or increases due to him, as it thinks 
fit. If the tenant fails to deposit such 
amount, his application shall be dis- 
missed. 

(4) Where at any stage of a suit for 
recovery of rent. whether with or with- 
out a claim for possession of the pre- 
mises, the Court is satisfied that the 
tenant is withholding the rent on the 
ground that the rent is excessive and 
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standard rent should be fixed, the Court 
shall, and in any other case if it appears 
to the Court that it is just and proper 
to make such an order the Court may, 
make an order directing the tenant to 
deposit in Court forthwith such amount 
of rent as the Court considers to be 
reasonably due to the landlord, The 
Court may further make an order di- 
recting the tenant to deposit in Court, 
monthly or periodically, such amount as 
it considers proper as interim standard 
rent during the pendency of the suit. 
The Court may also direct that if the 
tenant fails to comply with any such 
order within such time as may be allow- 
ed by it. he shall not be entitled to ap- 
pear in or defend the suit except with 
leave of the Court which leave may be 
granted subject to such terms and con= 
ditions as the Court may specify. 


(5) No appeal shall lie from any 
order of the Court made under sub-sec~ 
tion (3) or (4).” 

We are not concerned with the provi« 
sions of sub-section (6) and hence need 
not refer to them. 


9. It would be a little pertinent 
to delve into the legislative history in’ 
order to ascertain the object of the 
legislature behind enacting these sub- 
sections and substituting them in the 
place of original sub-section (3). As stat- 
ed earlier, the Act was enacted with a 
view to protecting the tenants against 
eviction and against their being compel- 
led to pay exhorbitant rents. It was, 
however, necessary at the same time to 
ensure that the landlords were not put 
to undue hardship at the hands of re- 
ealcitrant tenants who might seek shelter 
under the provisions of the Act by rais- 
ing frivolous dispute as to standard rent 
or permitted increases and declining to 
pay to landlords any amount by way of 
rent. The protection against eviction, 
which is embodied in Section 12 is, 
therefore, made available to a tenant 
who pays or is ready and willing to only 
pay the amount of standard rent and 
permitted increases and observes and 
performs the other conditions of the 
tenancy in so far as they may not be 
inconsistent with the provisions of the 
Act, It is obvious, therefore, that a ten- 
ant who is not ready and willing to nay 
and does not pay the amount of standard 
rent and permitted increases, if any, 
would not be entitled to the protection 
of the Act. One of the modes in which 
a tenant can show his readiness and 
willingness to pay the amount is laid 
down in the explanation to Section 12 
which enacts a rule of evidence. The 
said explanation in substance provides 
that if after the service of the notice 
upon the tenant bv the landlord under 
sub-section (2) of Section 12. the tenant 
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makes an application to the Court under 
sub-section (3) of Section 11, before the 
expiry of the period of one month and 
thereafter pays or tenders the amount 
of rent or permitted increases specified 
in the order made by the Court till the 
disposal of the suit, the Court is bound 
to presume that the tenant is at the 
date of the decree ready and willing to 
pay the standard rent and permitted in- 
creases. Sub-section (3) of Section 11 as 
it stood before its deletion by Gujarat 
Act 57 of 1963 authorised the Court, in 
case an application for fixation of stand- 
ard rent or for determining the amount 
of permitted increases was made by a 
tenant who had received the notice from 
his landlord under sub-section (2) of 
Section 12, forthwith to make an order 
specifying the amount of rent or per- 
mitted increases to be paid by the ten- 
ant pending the fina] decision of the ap- 
plication. The amount of rent specified 
by the Court thereunder was in the 
mature of interim rent pending the final 
determination of the standard rent. The 
reason behind enacting sub-section (3) in 
its original form was to prevent the re- 
calcitrant tenant from making an appli- 
cation for fixation of standard rent as 
pretext for refusing to pay rent to the 
landlord. Sub-section (8) as it then stood, 
however, imposed no obligation on a 
tenant to deposit any amount in the 
Court nor had the Court any power 
thereunder to compel the tenant to do 
so or pay to the landlord the amount, 
if any, that the tenant chose to depo~ 
sit in Court during the pendency of the 
said application. The power to pay to 
the landlord a part or whole of the 


amount which the tenant may volun-_ 


tarily deposit was, however, for the first 
time given to the Court by an amend- 
ment which was effected by Bombay 


Act 61 of 1953 which came into force 
with effect from March 31. 1954. By 
that amendment. sub-section (4) was 


added to Section 12 and it authorised 
the Court, pending disposal of any suit 
for recovery of possession. to pay to 
the landlord such amount towards pay- 
ment of rent or permitted increases due 
to him as the Court thought fit out of 
any amount paid or tendered by the 
tenant in the Court. It would thus ap- 
pear that the Act, as it stood before its 
amendment by Act 57 of 1963, did not 
make any provision for compelling the 
tenant to pay or deposit in Court any 
amount towards rent during the pen- 
dency of a suit for recovery of rent with 
or without a claim for possession even 
if there was no dispute as to standard 
rent. Even in proceedings initiated on 
an application under Section 11 (1). such 
power was not exercisable by the Court. 
A suit. for recovery of arrears of rent 
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and possession or an application for fixa- 
tion of standard rent ordinarily runs 
through the gamut of three courts and 
it usually takes several years before the 
same is finally decided. The result was 
that during all that period the tenant 
was in a position to withhold the rent 
sometimes on a false pretext that it 
was excessive. This used to cause great 
injustice and hardship to the landlords. 
It is in order to obviate this hardship 
and mischief that original sub-section (3) 
was deleted and sub-sections (3) and (4) 
were substituted in its place by Act 57 
of 1963. This is abundantly clear from 
the statement of objects and reasons of 
the Amending Act in which it is found 
stated that since original sub-section (3) 
did not contain any provision requiring 
the tenant to deposit the amount of rent 
in Court in a suit for recovery of rent, 
it was considered desirable to amend 
the said sub-section (3) and to insert in 
its place sub-sections (4) and (5) so as 
to make the necessary provision in that 
behalf (vide: Statement of Objects and 
Reasons, Gujarat Government Gazette, 
Part V dated September 12, 1963, p. 325). 
It is thus clear that sub-sections (3) and 
(4) are intended to protect landlords 
and to prevent recalcitrant tenants tak- 
ing undue advantage of the protection 
afforded to them by the Rent Act and 
its provisions would, therefore, have to 
be interpreted in a manner that may ad- 
Tne the remedy and suppress the mis~ 
ef, 


10. Turning now to the question 
of interpretation, we are not directly 
concerned in this proceeding with the 
question of the construction of sub-sec- 
tion (3) of Section 11. We may, however, 
briefly notice the provisions of the said 
sub-section since both sub-sections (3) 
and (4) are two component parts of a 
single scheme. The said sub-section casts 
a duty on the Court, in the proceedings 
initiated upon an application for fixing 
the standard rent or for determining 
the permitted increases made by a ten- 
ant who has received a notice from his 
landlord under sub-section (2) of Sec- 
tion 12. to make an order directing the 
tenant to deposit in Court forthwith, 
and thereafter monthly or periodically, 
such amount of rent or permitted in- 
creases as the Court considers to be 
reasonably due to the landlord pending 
the final decision of the application. The 
provisions of sub-section (3). therefore, 
apply to a proceeding initiated upon an 
application under Section 11 (1) made 
by a tenant who has received a notice 
from his landlord under sub-section (2) 
of Section 12. In such a proceeding it 
is obligatory for the Court to make an 
order directing the tenant to deposit in 


246 Gui. [Prs. 10-12] 


the Court forthwith and thereafter 
monthly or pericdically such amount of 
rent or permitted increases as the Court 
considers to be reasonably due to the 
landlord. Be it noted, however, that by 
en order made under this sub-section, 
the Court does not fix the standard rent 
or determine the dispute as to permit- 
ted increases; it only directs the tenant 
to deposit forthwith and at stated inter- 
vals the amount towards rent or permit- 
ted increases which it considers “to be 
reasonably due” to the landlord pending 
the determination of the application, In 
case the amount is deposited, sub-sec- 
tion (3) further authorises the Court to 
make an order. for payment of such 
reasonable sum to the landlord towards 
rent and increases due to him as it 
thinks fit. If, however, the tenant fails 
to deposit such amount, the said sub- 
section authorises the Court to dismiss 
his application, Non-compliance with the 
‘order to make a deposit is, therefore, 
visited with the penalty of dismissal of 
the application, 


_ UL “Next comes sub-section (4) 
of Section 11 with which we are imme- 
diately concerned in the present case. It 
is attracted in a case where the land- 
lord has filed a suit for recovery of rent 
whether with or without a claim for 
possession of the premises in question. 
In other words, it applies to a suit for 
recovery of rent simpliciter as also to a 
composite suit for recovery of rent and 
possession. In such a suit, it contem- 
plates in the first instance an order be- 
ing made by the Court at any stage of 
the suit directing the tenant to deposit 
fin Court forthwith such amount of rent 
as the Court considers to be reasonably 
due to the landlord. What is important 
and requires to be noted, however, is 
that in one set of circumstances it im- 
poses a duty on the Court to make the 
aforesaid order whereas in other set of 
circumstances it leaves to the judicial 
discretion of the Court to make such an 
order, If the Court is satisfied that the 
tenant is withholding the rent on the 
ground that the rent is excessive and 
standard rent should be fixed. the sub- 
section imposes a duty on the Court te 
make an order of the nature referred to 
above, In any other case, however, if 
empowers the Court to make such an 
order if it appears to the Court that it 
is just and proper to make such an order, 
It would thus appear, in the first place, 
that an order under sub-section (4) can 
be made only where the rent has in fact 
mot been paid; secondly, that it must be 
made where the Court is satisfied that 
the tenant is withholding the rent on 
the ground that the rent is excessive 
and standard rent should be fixed, and 
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thirdly, that it may be made in any 
other case if it appears to the Court that 
it is “just and proper” to make such an 
order, Unless the first and the second 
or the first and the third of these con~ 
ditions are satisfied no order of the 
nature contemplated by sub-section (4) 
can be made by the Court. Furthermore 
the tenant can be directed to deposit 
only such amount of rent as the Court 
considers to be “reasonably due” to the 
landlord. In considering whether it is 
just and proper to make such an order 
and also as to what amount of rent is 
reasonably due to the landlord, the Court 
will have to bear in mind inter alia the 
Provisions of the Act. the circumstances 
of each case and the reasonableness and 
jusiness of the amount claimed as due 
from the tenant by the landlord. Of 
course. an order of this nature is only 
preliminary to the trial of the suit and 
it would not be necessary for making 
such an interim order to have a full- 
dressed trial. The Court will have to 
make an order on the basis of the affix 
davits filed by the parties or such other 
material as may be made available to 
it at that stage and may even enter up- 
on a prima facie investigation into the 
question whether any amount whatever 
is due by the tenant to the landlord. For 
instance, if the tenant on affidavits or 
otherwise makes out a good defence of 
Satisfaction, it would be open to the 
Court to consider it at that stage and on 
the basis of the tentative conclusion 
reached by it on a prima facie inquiry. it 
may hold that no amount was reasonably 
due to the landlord by the tenant, We 
must make it clear, however, that the 
decision thus reached by the Court would 
e only for the purpose of determining 
whether in the facts and circumstances 
of the case an interim order ought or 
ought not to be made. It would not 
preclude the landlord or the tenant. as 
the case May be, from leading evidence 
in regard to the amount due by the ten- 
ant to the landlord at the trial of the 
suit. In other words, such an order would 
be an order made at an interlocutory 
stage and even if the tenant deposits 
any amount which the Court directs. his 
plea, if any, that nothing was due, to 
the landlord would not remain untried. 


12. Sub-section (4) also empowers 
the Court to make a further order di- 
recting the tenant to deposit in Court, 
monthly or periodically, such amount as 
it considers proper as “interim standard 
rent” during the pendency of the suit. 
This power is a discretionary power 
which the Court may exercise in a case 
where the tenant is withholding rent on 
the ground that Tt is excessive and 


standard rent should be fixed as also in 
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any other case. Two things are required 
to be noted while considering the ques- 
tion of the scope and ambit of the power 
which this part of sub-section (4) con- 
fers on the Court: first, that the amount 
which the Court directs the tenant to 
deposit in the Court, monthly or periodi- 
cally, must be such as “it considers pro- 
per as interim standard rent” and, se- 
econdly, that it is not the final determi- 
nation of the amount of standard rent 
but merely an interim or interlocutory 
order which would enure during the pen~ 
dency of the suit. The exercise of judi- 
cial discretion in making such an order 
is in terms regulated by the provisions 
contained in the said sub-section. Before 
giving the requisite direction, the Court 
would have to satisfy itself that the 
amount which it directs a tenant to de= 
posit is such as it considers proper as 
interim standard rent, The material and 
important expression to be noted is 
“interim standard rent” which the legis- 
lature has advisedly used and not the 
expression “interim rent”. In quantify- 
ing the amount, the Court would. there- 
fore, have to arrive at a prima facie or 
tentative conclusion at that stage on the 
material then available to it as to what 
could properly be the standard rent of 
the premises, In other words the Court 
can direct the tenant to deposit in Court 
monthly or periodically only such 
amount during the pendency of the suit 
as it considers proper having regard to 
the provisions of the Act, the circum- 
stances of the case and just character of 
the amount. We wish to make it clear 
however, that an order of such a nature 
would not be a final order but would 
be an order preliminary to the trial of 
the case as well as of the dispute as to 
standard rent. For the purpose of mak~ 
ing such an interim order it would not 
be necessary to have a full trial at that 
stage and the Court would have to quan= 
tify the amount on a prima facie appre- 
ciation of the material then available to 
it after taking into account relevant con- 
siderations mentioned above. Such an 
order. however. would mot preclude fur- 
ther hearing and final determination of 
the dispute as to standard rent and the 
issue will have to be ultimately decided 
on the evidence led at the trial. This 
aspect of the matter ïs clearly emphasis- 
ed by the use of the expressions “inte- 
rim” and “during the pendency of the 
suit” which are found prefixed and suf- 
fixed respectively to the expression 
“standard rent” in sub-section (4). 


13. Unlike sub-section (3), sub- 
section {4} does not contain a provision 
that out of the amount deposited in the 
Court. the Court may make an order for 
the payment of any sum to the landlord 
towards the rent or permitted increases 
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due to him. That is, however, so because 
as stated earlier, sub-section (4) of Sec= 
tion 12 provides that pending the dis- 
posal of any such suit (suit for recovery 
of possession). the Court may. out of 
any amount paid or tendered by the 
tenant. pay to the landlord such amount 
towards payment of rent or permitted 
increases due to him as the Court thinks 
fit. It is true that the power under sub- 
section (4) of Section 12 can be exercis- 
ed only when the deposit is made in a 
suit for recovery of possession on the 
ground of arrears of rent and that the 
said sub-section does not in terms apply 
to a suit for recovery of rent without 
a claim for possession, It appears to us, 
however, that having regard to the ob- 
ject with which the power has been 
conferred upon the Court to direct the 
tenant to make deposits in Court and 
further having regard to the fact that 
once the amount is deposited it is in the 
custody of the Court, the power to pay 
to the landlord such amount towards 
rent as it thinks fit out of the amount 
deposited must be necessarily implied 
and that such power would inhere in 
the Court. Even in a suit for recovery 
of rent simpliciter, It would. therefore, 
be open to the Court to make an order 
for the payment of such reasonable sum 
to the landlord out of the amount depo- 
sited with it towards payment of rent 
or increases due to him as it thinks fit. 


14, Next comes the provision of 
sub-section (4) which authorises the 
Court to direct that if the tenant fails 
to comply with any such order within 
such time as may be allowed by it, he 
shall not be entitled to appear in or de- 
fend the suit except with leave of the 
Court which leave may be granted sub- 
ject to such terms and conditions as the 
Court may specify. It is a discretionary 
power which enables the Court to direct 
that in the event of non-compliance with 
any of the orders made by it under the 
preceding part of the said sub-section. 
the tenant would not be entitled to de- 
fend the suit except with the leave of 
the Court. The object behind enacting 
this part of sub-section (4) is evident. 
It provides the requisite sanction to the 
interim orders made by the Court under 
the said sub-section by authorising the 
Court to prescribe the consequences of 
non-compliance of its orders. The legis- 
lature clearly intended that sub-section 
(4) should be a complete code in itself 
and that it should not only provide for 
the Court issuing necessary directions 
for deposit of amount towards rent dur- 
ing the pendency of the suit, but that 
provision should also be made to secure 
the enforcement of such orders by in- 
vesting the Court with the power to 
penalise the party guilty of non-complix 
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ance with its orders. Unless such provi- 
sion was made, the orders directing de- 
posits to be made could have been ren- 
dered futile by a recalcitrant tenant by 
openly flouting them, It is with this 
object that the last part of sub-section 
(4) is enacted. 


15. The question which we must 
next consider is as to at what stage 
such a direction can be given by the 
Court and further whether the tenant 
must be given a clear indication in ad- 
vance that the Court would exercise the 
power available to it under this part of 
sub-section (4) in case of non-compliance 
with its orders. Now so far as the first 
of these two aspects is concerned, it ap- 
pears to us that an order under this 
part of sub-section (4) can be made by 
the Court either at the time at which 
it makes the orders specified in the 
earlier parts of the said sub-section or 
it may make it even later. if it finds 
that its order has not been complied 
with, by allowing the tenant simultane- 
ously further time to comply with it. 
To give an illustration, if the Court has 
directed that the amount which it has 
ordered the tenant to deposit in the 
Court should be deposited on or before 
the fifteenth- day of a given month. it 
may at the time of the passing of that 
order further issue a direction under the 
last part of sub-section (4) and provide 
that if the tenant fails to comply with 
such an order within the’ time prescrib- 
ed. he shall not be entitled to appear 
in and defend the suit except with the 
leave of the Court. It is open to the 
Court, however, not to issue such a di- 
rection at that stage. If during the time 
allowed by the Court the tenant is 
unable to make the deposit and ap- 
proaches the Court for extension of 
time, it would be open to the Court to 
issue the direction contemplated by the 
last part of sub-section (4) at that stage 
and order that if the tenant fails to 
comply with the order of deposit within 
the extended tirfe allowed by it, he shall 
mot be entitled to appear in or defend 
the suit except with the leave of the 
Court. The second aspect of the ques- 
tion which we have posed above is, how- 
ever, more important. It would clearly 
appear from the foregoing discussion 
that the consequence that the tenant 
shall not be entitled to defend the suit 
except with the leave of the Court is a 
consequence which follows upon the di- 
rection issued by the Court in that be- 
half which direction is issued to secure 
compliance with its order, The direction 
must, therefore, be issued at a point of 
time earlier than the -consequence, In 
other words, the tenant must have notice 


fm advance that if he fails to comply 
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with the order made by the Court with- 
in the time allowed by it, he shall nog 
be entitled to appear in and defend the 
suit except with the leave of the Court. 
There, must be a clear prior indication 
that his right to appear in and defend 
the suit would not be exercisable by 
him except with the leave of the Court 
in case he fails to comply with the order 
of the Court within the time limited by 
it. The right to defend is a valuable 
right under our system of administration 
of justice; it is also an essential and 
integral postulate of the rule of law 
by which we are governed. It would be 
idle to contend that that right could be 
taken away by the Court unless the 
tenant is told in advance that the con- 
sequence’ as set out in the last part of 
sub-section (4) will follow as a penalty 
in the event of non-compliance with the 
order of the Court. A similar view has 
been taken by Sarela, J. in Pirubhai 
Ramjibhai v. Trikamlal Nanjibhai, 10 
Guj LR 747 = (AIR 1969 Guj 285) and 
we are in respectful agreement with the 
view expressed by hi 


16. The next question which we 
must consider is as to what would be 
the scope and effect of the order passed 
under the last part of sub-section (4). 
In this connection it may be borne in 
mind that this provision is akin to the 
provision found in Order 37, R. 2 of the 
Code of Civil Procedure. In case such a 
direction is issued, non-compliance with 
the order of the Court would preclude 
the defendant from appearing in and de- 
fending the suit. It is true that the con- 
junction used is “or? and not “and”; 
however, having regard to the context 
and further having regard to the fact 
that the word “not” appearing in the 
expression “he shall not be entitled to 
appear in or defend the suit” qualifies 
both “to appear in” and “defend”, it is 
clear that the tenant in case of non- 
compliance with the order of the Court 
would neither be entitled to appear in 
nor defend the suit except with the leave 
of the Court if a direction in that be- 
half has been issued by the Court. Un« 
less the tenant applies for leave to de- 
fend and the leave is granted to him un- 
conditionally, or if granted conditionally 
unless the conditions are fulfilled, the 
tenant would not be entitled to appear 
and participate at the hearing of the suit: 
It requires to be noted, however, that 
this is not a provision analogous to the 
provision or Order XI, Rule 21 of the 
Code of Civil Procedure which speaks 
of striking out defence in case of non- 
compliance with the order of discovery 
made by the Court. If the tenant has 
already filed his written statement of 
defence or even led evidence before the 
order is made or becomes effective, the 
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written. statement of defence or the evi- 
dence on record, as the case may be, 
would not as it were be obliterated from 
the record nor does it necessarily follow 
that when leave to defend has been re- 
fused to the tenant, the Court would be 
bound to pass a decree in favour of the 
Jandlord. The rent Court is a Court of 
limited jurisdiction and it will have to 
be satisfied that the grounds on which! 
it can pass a decree exist in a given 
ease, The Court would not, therefore, be 
able to pass a decree even in such a 
case if it finds from the pleadings as 
well as from the evidence on record that 
the landlord thas failed to make out such 
a case, It is also clear that the order re- 
fusing leave to defend would be effec- 
tive only until the decree is passed by 
the trial Court. It would not, however, 
affect the tenant’s right to appeal in 
ease a decree is passed against him and 
ft would be always open to the tenant 
to prefer an appeal to an appropriate 
Court under Section 29 (1) (a) or (1) (b} 
of the Act as the case may be. 

17. We might also observe that 
the proper procedure which would be 
required to be followed in-issuing a di~ 
rection under the last part of sub-section 
(4) would be for the Court to state in its 
order in the first instance that unless the 
tenant complies with the order passed 
by it within the time allowed by it, he 
shall not be entitled to appear in or de= 
fend the suit except with -the leave of 
the Court. In case of non-compliance 
with such order, it would be open to 
the tenant to apply to the Court for 
leave to appear in and defend the suit 
and in that application the tenant may 
show cause as to why he could not com- 
ply with the order of the Court and 
pray that an unconditional order grant- 
ing leave to defend should be passed. 
The Court, after hearing both the sides, 
will have to determine inter alia whe- 
ther having regard to the circumstances 
of the case. non-compliance with the 
order of the Court was wilful or contu- 
macious or was for reasons beyond the 
control of the tenant or for any other 
sufficient cause. It may then pass any 
of the following orders: (i) it may re- 
fuse leave to defend; (ii) it may grant 
leave to defend unconditionally or (iii) it 
may grant leave to defend on such 
reasonable terms and conditions as _ it 
may specify including the condition that 
the amount should be deposited by the 
tenant in the Court before entering upa 
on defence. In considering the question. 
as to which of the orders should be 
passed. the Court would have to exercise 
its judicial discretion having regard to 
the facts and circumstances of each case. 


18. Next comes sub-section (5) 
which provides that no appeal shall lie 
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from any order of the Court made under 
sub-section (3) or (4). The effect of this 
provision is that mo order under sub-sec- 
tion (4) would be an appealable order. 
The order may however, be subject to 
revision under Section 115 of the Code 
of Civil Procedure and also subject to 
the scrutiny of the High Court under 
Article 227 of the Constitution of India 
if it is found in a given case that the 
order raises a question which could be 
dealt with or decided in exercise of such 
powers. If may also be mentioned that 
Rules 9, 9-D and 13 of the Bombay 
Rents, Hotel and Lodging House Rates 
Rules, 1948. which deal with the proce- 
dure in appeals under Section 29 (1) (a) 
and (b) of the Act, provide that the 
appellate Court shall as far as may be 
and with necessary modifications follow 
the practice and procedure prescribed 
for appeals from original decrees by the 
Civil Procedure Code. Section 105 of the 
Code of Civil Procedure would, there- 
fore. be attracted and it would be open 
to a tenant to set forth any error, defect 
or irregularity in any order passed by 
the trial Court under sub-section (4) 
when he prefers an appeal under Sec- 
tion 29 (1) (a) or (b) of the Act, as the 
ease may be. In such an appeal. the 
tenant would be entitled to challenge 
inter alia an order refusing leave to de- 
fend or an order imposing onerous terms 
and conditions which might virtually 
have had the effect of denying to him 
the opportunity to defend the suit. It 
may be pertinent to note in this connec- 
tion that a Division Bench of the Bom- 
bay High Court has taken the view that 
in an appeal from the final order passed 
in a summary suit under Order XXXVII 
of the Code of Civil Procedure. it is 
open to the appellant to challenge the 
interlocutory order giving conditional 
leave to defend the suit on terms speci- 
fied by the Court. (Vide: Madanlal v. 
Kedarnath, 32 Bom LR 660 = (AIR 1930 
Bom 364)). 


19. Having dealt with the con- 
struction of sub-sections (4) and (5) of 
Section 11 we will now proceed to con- 
sider the specific grounds of challenge 
urged on behalf of the petitioner. 


Re. Ground I (i): 


20. It was strenuously urged on 
behalf of the petitioner that sub-section 
(4) of Section 11 confers upon the Court 
an unfettered, arbitrary and unguided 
power to make orders which might have 
far-reaching effect and consequences 
and that the said sub-section was, there- 
fore ultra vires Article 14. The argu- 
ment, in our opinion, is untenable. While 
dealing with the question of construc- 
tion of sub-section (4). we have indicated 
that the power conferred upon the Court 
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under sub-section (4) has to be exercis- 
ed by the Court on it being satisfied 
about the existence of the conditions laid 
down therein, The said sub-section pres- 
eribes the nature of proceedings in 
which the orders contemplated thereby 
can be made, it also prescribes the scope 
and ambit of such orders and, on a true 


and proper construction. it is clear that. 


orders thereunder are to be made in the 
exercise of judicial discretion having 
regard to certain factors and in the light 
of the facts and circumstances of the 
case, The tenant could be directed to 
deposit in Court forthwith only such 
amount of rent as the: Court considers 
to be “reasonably due” and further di- 
rected to deposit in the Court monthly 
or periodically only such amount as it 
considers proper as “interim standard 
rent”. The direction, if any. that the 
tenant shall not be entitled to appear 
in and defend the suit except with leave 
of the Court would become effective 
only if the tenant fails to comply with 
any such order passed by the Court and 
in considering the question whether 
leave should be granted or not in case 
of default and, if so, on what terms the 
Court has again to take into account all, 
the facts and circumstances of the case. 
This discretion, having been vested in a 
Court of law, has to be exercised judi- 
cially on well-recognised principles and 
would be immune from challenge on 
the ground of arbitrariness or want of 
guidance. Furthermore in our opinion, 
the guidelines (are?) clearly contained in 
the statute; that apart the discretion be- 
ing judicial is required to be exercised 
on general principles guided by rules of 
reason and justice on the facts of each 
case and not in any arbitrary or fanci- 
ful manner. If in a given case, the dis- 
cretion is exercised In an arbitrary or 
unjudicial manner or in total disregard 
of relevant considerations or by taking 
into account irrelevant considerations, it 
would always be open to the party ag- 
grieved to seek relief in appropriate pro- 
ceedings, as indicated earlier. This chal 
lenge must. therefore, fail, 


Re. Ground I (ii): 


21. The argument under this head 
was that sub-section (4) does not in 
terms require that the Court should 
make any of the orders thereunder after 
issuing a notice or affording a reasonable 
opportunity of being heard to the ten- 
ant and the sub-section is, therefore, 
violative of Article 14, This argument is 
also ill-founded. It is true that sub-set- 
tion (4) does not in terms enact that 
before passing any of the orders under 
the said sub-section, the Court should 
issue a notice to the tenant and give him 
an opportunity to controvert the case of 
the landlord or to put forward his own 
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case. However, it appears to wus clear, 
having regard to the nature of the orders 
which the Court is authorised to pass 
under the said sub-section and the fac 
tors which it is required to take into 
consideration ee passing such orders, 
that the duty of giving a notice as well 
as a hearing to the tenant must be neces- 
sarily implied. We also cannot overlook 
the fact that the power to make orders 
under the said sub-section is conferred 
upon the Court and that such power is 
to be exercised in the course of a judi- 
cial proceeding. Under our system of 
administration of justice no order af~ 
fecting the rights of a party would ordi~ 
narily be made by a Court without issu 
ing a notice and giving a hearing to such 
party, even if an ex parte order is pass- 
ed to meet the exigencies of a situation, 
such order would not be confirmed un= 
less the party likely to be affected there- 
by has been given an opportunity to 
put forward his case. It is, therefore, 
obvious that none of the orders contem~< 
plated by sub-section (4) can be made 
by the Court without issuing a notice 
and giving a hearing to the tenant. The 
challenge on. that ground must also, 
therefore, fail. 


Re, Ground No. Its 


22. The challenge under this head 
was formulated in the form of the fol- 
lowing three grounds: (i) the unfettered 
and arbitrary power conferred on the 
Court under sub-section (4) authorising 
it to direct the tenant to deposit an 
amount which it considers reasonably 
due to the landlord as wel] as such fur- 
ther amounts, monthly or periodically, 
as it considers proper as interim stand~ 
ard rent, amounts to an unreasonable 
restriction on the right to hold property 
since it enables the Court to compel 
the tenant to pay into the Court a sum 
of money which may ultimately be found 
to be in excess of standard rent and, 
therefore, not due from him; (ii) exer- 
cise of power under the said sub-section 
might result in depriving the tenant of 
his property in the shape of money in 
cases where the standard rent is ulti- 
mately fixed at a lower rate and the 
amount paid to the landlord out of the 
amount deposited is found to be in ex- 
cess of what was due to him on the fixa- 
tion of standard rent; this consequence 
would follow because under Section 20 
of the Act, any amount paid on account 
of rent is recoverable by the tenant from 
the landlord within a period of six 
months only and in no proceeding would 
the interim standard rent be finally de- 
termined before the period of six months 
is over: (iii) the provisions of sub-set- 
tion (4) suffer from the vice of proce- 
dural unreasonableness in that (a) an 
order passed under the last part of the 


Pe ee 
eon 


o ii a am 


1973 


said sub-section might deprive the ten- 
ant of his right to defend the suit and 
(b) no appeal lies from any order of the 
Court made under the said sub-section. 


23. Before we proceed to consi- 
der the validity of these grounds, we 
may briefly consider the scope of the 
challenge based on the ground that the 
said sub-section is violative of the funda- 
mental rights guaranteed under Article 
19 (1) (£) read with sub-clause (5) of 
the said Article. In this connection, it 
requires to be noted that in order to 
substantiate the said challenge. the peti- 
tioner will have to establish two things: 
(i) that the provisions of sub-section (4) 
impose restrictions on his fundamental 
right to hold property and (ii) that the 
said restrictions are unreasonable. We 
may clarify that the challenge on behalf 
of the petitioner was directed not to the 
decision or order passed by the Court in 
the present case under sub-section (4) 
but to the sub-section itself which en- 
titles the Court to pass such orders 
which might be violative of the funda- 
mental rights. In order to succeed in this 
challenge. the petitioner will have te 
establish that the proximate effect and 
operation of the impugned provisions 
are such as to take away or arbitrarily 
restrict the fundamental right of the 
petitioner under Article 19 (1) (5). In 
other words, he will have to establish 
that the direct and imevitable conse- 
quence of the impugned provision is to 
deprive him of his property or to put 
an unreasonable restriction on his right 
to hold property; mere possibility or in- 
direct effect of the impact of the impugn- 
ed provision in a conceivable case would 
not vitiate the said provision (vide: Ex- 
. press Newspapers (P.) Ltd. v. Union of 
India, AIR 1958 SC 578). 


24, It would also be required to 
be borne in mind while testing the vali- 
dity of the challenge advanced by the 
petitioner that none of the provisions 
contained in sub-section (4) has a direct 
and inevitable consequence of depriving 
the petitioner of his possession of the 
premises demised to him. If, in a given 
ease, leave to defend is refused to 
the tenant on account of his non- 
compliance with any of the orders 
passed by the Court under the 
said sub-section and ultimately a _ de- 
eree for possession in favour of the land- 
lord is passed in such a suit, it cannot 
be said that the tenant has been depriv- 
ed of his right to hold property as a 
result of the proximate effect and ope~ 
ration of sub-section (4). The challenge 
under Article 19 (1) (£). therefore, must 
of necessity be confined to the depriva- 
tion or restriction on the right to hold 
property In the shape of money. 
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25. 
challenge under this head, it is obvious 
that it is founded on the premise that 
sub-section (4) confers arbitrary and un- 
guided powers on the Court to pass 
orders authorised thereby. As pointed 
out earlier, this assumption is not war- 
ranted. The power conferred upon the 
Court depends upon regulated exercise 
of judicial discretion and the very pre- 
mise on which this ground is founded is, 
therefore, wanting. The amount which 
the Court can direct a tenant to deposit 
in the Court under sub-section (4) is an 
amount which it considers to be reason- 
ably due to the landlord and which it 
further considers to be proper as interim 
Standard rent. Even while making this 
order, the Court has to take into account 
relevant factors to which we have ad- 
verted earlier, This amount is deposited 
in the Court and paid to the landlord; 


towards rent which the Court prima, 


facie finds to be just and fair rent pay- 
able by the tenant to the landlord for 
the occupation of the premises in the 
tenant’s possession. The amount deposit- 


As regards the first ground of . 





ed in the Court and paid to the land-'! 


lord is recoverable by the tenant or is 
liable to be adjusted against future rent 
in case it is ultimately found that it is in 
excess of the standard rent which the 
tenant was liable to pay to the landlord. 
In these circumstances. we are unable to 
appreciate the contention that an order 
directing the tenant to deposit amounts 
in Court towards rent is a deprivation 
of his right to hold property in the shape 
of money or an unreasonable restriction 
on such right. 


_ 26. As regards the second ground 
of challenge under this head. the argu- 
ment though ingenious, is without sub- 
stance. As pointed out earlier, the mere 
possibility or indirect effect of the im- 
pact of the impugned provision in con- 
ceivable cases would not vitiate the said 
provision. The argument advanced on 
behalf of the petitioner falls within the 
mischief of this rule and the challenge 
based on such premises cannot, there- 
fore, be entertained, That apart, where 
an amount is deposited by the tenant in 
the Court towards rent and payment is 
made to the landlord under the order of 
the Court out of such amount, it would 
be implicit in the order that if the Court 
finally assesses standard rent at a lower 
rate and if it is found, on fixation of the 
standard rent at a lower rate that ex- 
cess payment has been made to the land- 
lord. the excess payment would be ad- 
justed under the final orders of the 
Court which passed the interim order. 
The order directing the tenant to depo- 
sit a particular amount forthwith or 
periodically made under sub-section (4) 
is essentially an order of a temporary 
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character in the sense that it is to ope~ 
rate during the pendency of the pro- 
ceeding and is subject to the final as- 
sessment of standard rent, It would not 
be open to the landlord to claim that no 
part of the interim rent received by him 
is liable to be refunded even if the 
Court fixes standard rent at a rate less 
than the rate at which interim rent had 
been fixed. In our view, therefore, if the 
amount paid under an order made under 
Section 11 (4) is in excess of the stand- 
ard rent ultimately assessed, the excess 
amount received by the landlord is 
liable to be refunded by the landlord or 
adjusted against future rent by an order 
of the Court made at the time of final 
determination of standard rent, 


27. Reliance was, however, placed 
on behalf of the petitioner on the provi- 
sions of Section 20 of the Act and it was 
urged that unless such excess amount of 
rent is recovered by the tenant from the 
landlord or adjusted against future. rent 
within a period of six months from the 
date of payment, the claim for such 
recovery would be time-barred. We find 
. that this is an argument of despair and 
that it proceeds upon a misconstruction 
of Section 20 of the Act. Section 20 pro- 
vides that any amount paid on account 
of rent after the date of the coming into 
operation of the Act shall, except in so 
far as payment thereof is in accordance 
with the provisions of the Act. be re- 
coverable by the tenant from the land-« 
lord to whom it was paid or on whose 
behalf it was received or from his legal 
representative at any time within a 
period of six months from the date of 
payment and may. without prejudice to 
any other remedy for recovery, be de- 
ducted by such tenant from any rent pay~ 
able by him to such landlord, This sec- 
tion would have no application in case 
of an excess payment made in compli- 
ance with the order of the Court under 
sub-section (4). The said section pre- 
scribes a period of limitation in respect 
of payment except in so far as the pay- 
ment is made “in accordance with the 
provisions of this Act’. A payment 
made in compliance with an order of the 
Court passed under sub-s. (4) would be a 
payment made in accordance with the 
provisions of the Act and S. 20 would not 
apply to such payment. The period for 
recovery of rent paid by the tenant in 
excess of standard rent would not, there- 
fore, be governed by the provisions of 
the said section. We are supported in 
the view which we are taking by the 
decision of Mr. Justice J. C. Shah (as 
he then was) in Chakradeo v. Goolabanu- 
bai, 58 Bom LR 454 where the learned 
Judge has taken the same view with 


regard to the provisions of Section 20. 
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28. On behalf of the petitioner, 
reliance was, however, placed on the 
decision of Chagla, C. J. in Karamsey 
Kanji v. Velji Virji, 56 Bom LR 619 and 
on two decisions of the Supreme Court, 
namely, Maganlal v. Chandrakant, AIR 
1969 SC 37 and Jamnadas v. Narayanlal, 
AIR 1970 SC 1221 and it was urged that 
these decisions clearly ruled that. Sec- 
tion 20, which gives a tenant general 
right of recovery of the over-paid rent 
within six months of the date of pay~ 
ment, would bar recovery of such excess 
payment beyond the period of limitation 
even by deduction or adjustment. We 
are unable to agree with the contention 
urged on behalf of the petitioner, 4 
the three decisions referred to above 
refer to payments made voluntarily by 
the tenant and not to payment made in 
compliance with the order of the Court 
under sub-section (3) or (4) of Section 
11. A tenant, who voluntarily pays to 
the landlord any amount towards rent 
which is ultimately found to be in ex= 
cess of standard rent, must yndoubtedly 


_ take action for recovery of such excess 


payment by bringing a suit or making 
deduction or adjustment within a period 
of six months. ere, however, the 
amount of rent is paid in compliance 
with the orders of the Court, such pay~ 
ment would be in accordance with the 
provisions of the Act and even though 
More than six months might have elaps~ 
ed since the date on which the excess 
amount of rent was paid by the tenant 
to the landlord or was recovered under 
the orders of the Court by the landlord 
out of the amount deposited by the ten- 
ant, the tenant would still be entitled 
to obtain an order from the Court di 
recting the landlord to refund the ex~« 
cess amount paid by him or to adjust 
the excess payment made against the 
rent accruing due at the stage when the 
final order is passed. 


29. As regards the third ground, 
it raises two questions: first. “whether 
the provisions of sub-section (4) in so 
far as they authorise the Court to direct 
that if the tenant fails to comply with 
any order passed by the Court under the 
said sub-section within such time as 
may be allowed by it, he shall not be 
entitled to appear in or defend the suit 
except with leave of the Court. can be 
said to restrict or deprive the tenant of 


any of his fundamental rights gua- 
ranteed by Article 19 and, if so, 
whether such restriction is un- 


reasonable and, secondly, whether the 
fact that no appeal lies from any 
of the orders passed under sub-section 


(4) makes the provisions of the said sub- 
section susceptible to challenge under 
Article 19 (1) (f) on the ground that they 
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suffer from the vice of procedural un- 
reasonableness, In this connection; we 
must observe in the first place that right 
to defend, though a valuable right is 
mot a fundamental] right; it is open to 
the legislature to provide restrictions on 
a citizen’s right to defend in a legal 














fundamental right (vide: Navinchandra 
v. Bachubhai, 9 Guj LR 409 = (AIR 1969 
Gui 124)). A rule can be made by the 


peeding: The provisions of sub-section (4) 


right to hold property. Mere possibility 
of leave to defend being not granted and 
la decree for possession being passed in 


as indicated earlier, the impugned part 
of sub-section (4) leaves the Court with 
enough discretion in the matter of grant~ 
ing leave to defend the suit and the dis- 
cretion has to be exercised judicially 
and the terms and conditions, if any, 
subject to which Jeave to defend is 
granted are to be imposed having regard 
to the circumstances of the case and 
other relevant considerations. In these 
circumstances, we are unable to uphold 
the challenge to the last part of sub=- 
section (4) on the ground that it violates 
Article 19 of the Constitution. 


30. The challenge based on the 
ground that an order made under sub- 
section (4) is not appealable and there~ 
fore that part of the said sub-section 
suffers from the vice of procedural un- 
reasonableness is again without sub= 
stance. In the first place, for the reasons 
already indicated a challenge under Arti- 
cle 19 (1) (f) is not open at all in con- 
sidering the provisions of sub-section 
(4). That apart, the fact that no appeal 
from an order made under sub-section 
(4) is competent is a matter of no con~ 
sequence since the powers to make 
orders under the said provision are vest- 
ed in a Court of law and the powers are 
to be exercised by it in its judicial dis- 
cretion on being satisfied about the exist- 
ence of certain conditions, The Court has 
to pass several orders in the course of 
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a judicial proceeding and not all orders 
are made appealable even under the 
Code of Civil Procedure. Besides, it is 
well settled that the mere fact that no 
appeal lies from a decision is by itself 
and in all cases not a ground for de- 
claring a provision of law as violative 
rights guaranteed 
under the Constitution (See for illustra- 
tion, K. L. Gupte v. Corporation, Greater 
Bombay, AIR 1968 SC 303). We have 
already held earlier that in cases of 
arbitrary or ultra vires orders it would 
be open to the party aggrieved by such 
order to move the High Court to quash 
such orders in the exercise of its powers 
under Section 115 of the Code of Civil 
Procedure or under Article 227 of the 
Constitution. The present case is an 
instance in the point. That apart, it 
would be open to a party aggrieved by 
an order refusing leave to defend or im- 
posing onerous conditions while granting 
leave to defend, to challenge the vali- 
dity of such an order in the appeal 
which may be preferred from the final 
decree. A person aggrieved by such an 
order is, therefore, not wholly without 
remedy and the order is not made final 
in that sense. This ground of challenge 
must, therefore, be rejected. 


Re. Ground No. HI: 


31. There is substance in this 
fround of challenge urged on behalf of 
the petitioner. The impugned order has 
been fully set out in the earlier part of 
this judgment and it would appear there- 
from that the Court has directed that 
if the. petitioner fails to deposit in Court 
the arrears of rent on or before July 1, 
1971, his defence would be struck off. 
While dealing with the question of con- 
struction of sub-section (4) of Section 11, 
we have pointed out that the Court has 
no jurisdiction under this sub-section to 
direct that the defence may be struck 
off. Such an order could not. therefore, 
have been passed under sub-section (4) 
of Section 11. Such an anticipatory order 
directing that defence would be struck 
off could not have been made even 
under Section 151 of the Code of Civil 
Procedure, since such an order cannot 
be said to be necessary for the ends of 
justice or to prevent abuse of the pro- 
cess of the Court, Simply because a party 
has not complied with the order of the 
Court, it cannot be said to involve 
a failure of justice or abuse of the pro- 
cess of the Court, That apart. the Court 
could not have anticipated. on the date 
on which the order was made, whether 
non-compliance of its order would be 
wilful or contumacious. Such an antici- 
patory order could, therefore. never 
have been made under Section 151 of 
the Code. The conclusion is, therefore, 
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inevitable that the last part of the order 
is wholly without jurisdiction and would 
have to be set aside. 

32. The question then is as to 
what final order should be passed in this 
proceeding. Since we are of the opinion 
that the last part of the learned trial 
Judge’s order is unsustainable, we would 
have ordinarily quashed only. that part 
of the order. It appears to us, however, 
that in the present case in order that 
a proper workable order can be made by 
the learned trial Judge after taking into 
consideration all the relevant factors, 
it would be desirable to set aside the 
whole order and to remand the matter 
to the trial Court for passing fresh 
orders on the application Ex. 31. 

32. In the result. the petition is 
allowed. The impugned order passed by 
the trial Ciurt is set aside. The matter 
is remanded to the trial Court with 
a direction to rehear the application fl- 
ed by the opponent and to dispose it of 
in the light of the observations made 
in this judgment and in accordance with 
law, Rule made absolute with no order 
as to costs in terms aforesaid. 

Petition allowed, 
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Patel Ashabhai Somabhai, Appellant 
K Patel Ishwarbhai Lallubhai Respon- 

ent. 

Second Appeal No. 86 of 1972, D/- 
21-12-1972, against decision of B. J. 
Jadeja, Dist. J., Kaira at Nadiad in Civil 
Appeal No. 3 of 1971. 

Index Nete:-—- (A) Civil P. C. (1998), 
0. 9, R. 8 — Dismissal! for default — 
Rule applies to execution proceedings. 

l Brief Note:— (A) In the absence of 
a judgment creditor an executing court 
can dismiss an execution application for 
default of appearance. Such an order ka 


passed by an executing court. will be 
a perfectly valid order. AIR 1969 SC 
971, Followed. (Para 6) 


Index Note:— (B) Civil P. C. (1908), 
O. 21, R. 23 (2) — Absence of judgment 
creditor — Sub-rule (2) does not apply 
— Executing Court has no jurisdiction to 
decide objections of judgment-debtor. 

Brief Note-— (B) Sub-rule (2) of 
Rule 23 applies to those cases where the 
execution proceedings are proceeded 
with at the instance of the judgment- 
creditor, If the judgment-creditor does 
not want his execution application to be 
proceeded with or if he remains absent 
indicating thereby that he does not want 
to proceed with the execution applica- 
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Ashabhai v. Ishwarbhai (Sheth J.) 


A.LR. 


tion. sub-rule (2) has no application. In 
such a case the only alternative which 
is open to the executing Court is to dis< 
miss the execution application for de= 
fault of appearance by the judgment- 
creditor under Section 151 of the Civil 
Procedure Code. It is not within the 
jurisdiction of the executing Court to 
proceed to decide the objections of the 
judgment-debtor on merits, If any such 
order is passed it being without jurisdic- 
tion does not operate as res judicata. 
(Paras 7, 8) 

Cases Referred: Chronological Paras 
AIR 1969 SC 971 = (1969) 3 SCR 

908. Shivashankar Prasad v. Bai- 

kunth Nath Singh 
AIR 1953 SC 65 = 1953 SCR 377, 

Mohanlal v. Benoy Kishna 
AIR 1927 Cal 420 = 100 Ind Cas 

518, Sarat Chandra Haldar v. 

Mitra Mukerjee 5 


G. P. Vyas, for- Appellant; M. C. 
Shah. for Respondent, 


JUDGMENT :— This appeal arises 
out of execution proceedings. The res- 
pondent is the original plaintiff and the 
appellant is the original defendant. The 
respondent filed against the appellant 
a civil suit to recover a sum of Rs. 3,500. 
Decree was passed in that suit for a sum 
of Rs. 2,500. The decretal amount was 
ordered to bear future interest and was 
made payable by instalments. The ap- 
pellant committed defaults in payment 
of certain decretal instalments. There- 
fore the respondent filed Execution Ap- 
plication No. 166 of 1965 against the 
appellant to recover from him the 
balance of the entire decretal amount 
which had remained unpaid. In that 
execution application the appellant con- 
tended that he was an agriculturist and 
that therefore his houses were not liable 
to be attached and sold in execution of 
the decree passed against him. He also 
contended that the agricultural. lands 
belonging to him had been fragments 
and that, therefore. they also could not 
be attached and sold in execution of the 
said decree. At the hearing of those ob- 
jections the respondent was absent. The 
executing Court. however, took evidence 
which the appellant produced and made 
an ex parte order by which it upheld 
the objections of the appellant. Having 
done so it dismissed on 24th February, 
1966 that execution application. 


2. Thereafter the respondent filed 
the present execution application for re- 
covery of the said decretal amount and 
prayed for attachment of those very 
properties of the appellant In respect of 
which the order had been recorded in 
favour of the appellant in the earlier 
execution application. The appellant con~ 
tended that the present execution appli- 
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vation was barred by res judicata be- 
cause the matter in controversy between 
the parties had already been decided in 
the earlier execution application. The 
executing Court upheld that contention 
of the appellant and dismissed the exe- 
cution application. The respondent ap- 
pealed to the District Court against that 
order. The learned District Judge set 
aside the findings recorded by the exe- 
cuting Court and held that the present 
execution application was mot barred by 
res judicata, He therefore set aside the 
order of dismissal recorded by the Exe- 
cuting Court and directed the execution 
ee to proceed further according 
to law. 


3. It is that appellate order which 
is challenged by the appellant in this 
Second Appeal, 

4, It has been contended by Mr. 
Vyas that the order recorded on merits 
by the executing Court in the earlier 
Darkhast operates as res judicata in the 
present Darkhast. He has further argu- 
ed that no other order could have 
been passed by the executing Court in 
the earlier Darkhast. 


5. Mr. Shah in reply has con~ 
tended that the executing Court ought 
to have dismissed the earlier Darkhast 
for default and that no other order 
could have been passed in the circum~ 
stances because the judgment-creditor 
was absent at the hearing of that exe- 
cution application. In support of his con- 
tention Mr. Vyas has argued that Order 
9. Rule 8 of the Civil Procedure Code 
which provides for dismissal of a suit 
for default of appearance on the part 
of the plaintiff has no application to the 
execution proceedings He has relied 
upon the decision of the Calcutta High 
Court in Sarat Chandra Haldar v. Mitra 
Mukerjee & Co, AIR 1927 Cal 420. It 
has been laid down by a Division Bench 
of the Calcutta High Court that Order 9 
is not applicable to cases where execu- 
tion proceedings have been dismissed for 
default. It was a case where execution 
application was dismissed for default 
and the question which arose for the 
consideration of the Calcutta High Court 
was whether it could be restored under 
Order 9. Rule 9. C.P.C. In that decision 
no direct question as to whether an exe- 
cution application could be dismissed for 
default of appearance of the judgment- 
T arose. 


6. In Shivashankar Prasad v. Bail- 
kunth Nath Singh. AIR 1969 SC 971, a 
question arose as to under what circum- 
stances a plea can be said to be barred 
by res judicata in execution proceedings. 
The question which . arose before the 
Supreme Court did not relate to the 
jurisdiction of the court to dismiss the 
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execution application for default of ap- 
pearance of t judgment-creditor, It 
appears from the decision of the Sup- 
reme Court that it was assumed in that 
case that an execution application can 
be dismissed for default of appearance 
of a  judgment-creditor. There is no 
reason for me to believe that the as- 
sumption made by the Supreme Court 
in that decision was not a correct as- 
sumption. Assuming that Order 9, Rule 
8. C.P.C. does not apply to the execu~ 
tion proceedings it is within the inherent 
jurisdiction of the executing Court 
under Section 151, C.P.C. to dismiss an 
execution application for default of ap-~ 
pearance of a judgment-creditor. I am 
therefore of the opinion that in the 
absence of a judgment-~creditor an exe- 
cuting Court can dismiss an execution 
application for default of appearance. 
Such an order. if passed by an execut- 
ng Court, will be a perfectly valid 
order. 


7. Mr. Vyas has next contended 
before me that under Order 21, Rule 23 
of the Civil Procedure Code an execut~ 
ing Court is bound to consider and de~ 
cide the objections offered by a judg- 
ment-debtor. Sub-rule (1) of Rule 23 has 
no application to the instant case; sub- 
rule (2) on which Mr. Vyas has placed 
reliance provides as follows: 


“Where such person offers any ob« 
jection to the execution of the decree, 
the Court shall consider such objections 
and make such order as it thinks fit.” 


Relying upon sub-rule (2) of Rule 23 
Mr, Vyas has argued that wherever 
a judgment-debtor offers objections to 
an execution application the Court is 
bound to consider and decide them. Ac~ 
cording to him the applicability of sub- 
rule (2) does not depend upon the pre- 
sence or absence of the judgment-~credi- 
tor. The only condition precedent to 
the applicability of sub-rule (2). con- 
tends Mr. Vyas. is that the judgment- 
debtor must have offered objections, 
Sub-rule (2) indeed apparently has been 
worded in very wide language. In my 
opinion, sub-rule (2) of Rule ‘23 applies 
to those cases where the execution pro- 
ceedings are proceeded with at the in» 
stance of the judgment-creditor. If the 
judgment-creditor does not want his 
execution application to be proceeded 
with or if he remains absent indicating 
thereby that he does mot want to pro- 
ceed with the execution application, sub- 
rule (2) has no application. In my opin« 
ion, since in the instant case the ab- 
sence of the judgment-creditor indicated 
that he did not want to proceed with 
his earlier execution application. sub- 
rule (2) of Rule 23 did not come into 
play. The alternative which was open 
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to the executing Court was to dismiss 
the execution application for default of 
appearance by the judgment-creditor 
ag Section 151 of the Civil Procedure 
Code. 


8. Mr. Vyas has contended that 
if there are two alternative courses open 
to the executing Court—one of dismis< 
sing the execution application for de- 
fault of appearance on the part of the 
judgment-creditor and another of decid- 
ing the objections offered by the judg- 
ment-debtor on merits, the order passed 
by the executing Court deciding the ob- 
jections of the judgment-debtor ex parte 
must operate as res judicata within the 
meaning of Section 11 of the Civil Pro- 
cedure Code. For the reasons which I 
have stated above, I am of the opinion 
that it was not within the jurisdiction 
of ihe executing Court to proceed to 
decide the objections of the judgment- 
debtor on merits when the judgment- 
ereditor did not want to prosecute his 
execution application. For the reasons 
stated above I am unable to uphold the 
contention raised by Mr. Vyas. 


9. Mr. Vyas has cited before me 
certain decisions which show that the 
principles of res judicata apply to exe- 
cution proceedings. The proposition 
which he has raised before me is incon- 
trovertible. It has been laid down by 
the Supreme Court in Mohanlal Goenka 
v. Benoy Krishna Mukherjee, 1953 SCR 
377 = (AIR 1953 SC 65) that the prin- 
eiple of constructive res judicata applies 
to execution proceedings. If the princi- 
ple of constructive res judicata applies 
to execution proceedings, the principle 
of actual or express res judicata applies 
to them with much greater force. Since 
in the instant case I have held that the 
order made by the executing Court in 
the earlier execution proceedings was 
without jurisdiction, it does not operate 
as res judicata in the present execution 
application, 


10. Mr. Shah has 
more contentions before me. His first 
contention is that the judgment-debtor 
was held to be an agriculturist in the 
earlier execution proceedings in 1966. 
Such a finding in any case cannot ope- 
rate as res judicata because between 
1966 when the order was recorded in 
the earlier execution proceedings and 
1970 when the present execution applica- 
tion was filed, he could have as well 
ceased to be an agriculturist, The con- 
tention which he has raised is that the 
order made by the executing Court in 
the earlier execution proceedings direct- 
ed that the agricultural lands belonging 
to the judgment-debtor should not be 
sold so as to leave fragments. According 
to him, they could be attached and sold 
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if no fragments were left in the process. 
Mr. Shah has advanced these two con- 
tentions in order to show that even if 
the contention raised by Mr. Vyas suc~ 
ceeds the present execution application 
can proceed further. It is not necessary 
for me to examine the validity or other- 
wise of these two contentions in view of 
my finding that the present execution 
application is not barred by res judicata. 
iL In the result, I find no sub- 
stance in the contentions raised by Mr. 
Vyas. They fail and are rejected. 
12. The Second Appeal therefore 
fails and is dismissed with costs. 
Appeal dismissed, 
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M/s. Variety Body Builders a part 
nership firm at Baroda, Appellanis v. 
The Union .of India, Respondent, 

First Appeal No. 579 of 1966, Dj/- 
11-12-1972. against decision of 
Bagui, Civil J. (Sr. Division), Baroda in 
Special Civil Suit No. 61 of 1964. 

Index Note:— (A) Contract Act (1872), 
S. 74 — Security bond — Forfeiture of 
— Proof of legal injury — Burden — No 
scope for presumption. 

Brief Note:-— (A) In ordinary course 
a security deposit is intended to be re~ 
funded and the amount in question is 
Kept in deposit only for the purpose of 
securing the due performance of the con« 
tract. The amount can be forfeited only 
when a breach of the contract occurs and 
results in a legal injury. Therefore if 
a party wants to forfeit that amount or 
part of it the burden is upon it to show 
that mecessary requirements for the for- 
feiture exist. (Para 13) 

The law does not presume that a 
legal injury or loss and damage occurs 
the moment the contract is broken, The 
question whether a breach of contract 

resulted in legal injury or actual 
loss or damage to.the aggrieved party is 
essentially and wholly a question of fact. 

(Para 13) 

Not all the breaches of contracts 
result in loss, damage or injury and this 
would be more so in case of commercial 
contracts. Therefore from the mere fact 
that the contract is broken by one of 
the parties and that the remaining part 
of the contract is required to be per- 
formed either departmentally or by giv- 
ing a new contract, the Court cannot 
hold. that the legal injury has occurred, 

(Para 13) 

Index Note:— (B) Civil P. C. *(1908), 
O. 41, R. 23 — Remand of case by Ap- 
pellate Court. . 
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Brief Note:— (B) Where, although 
the legal position in respect of matter in 
dispute is clear, the defendant, in a suit 
for refund of the security deposit. does 
not even plead that the breach of the 
contract by the plaintiff has resulted in 
any legal injury. damage or loss to the 
defendant, there is no justification for 
remanding the matter to the trial Court 
to enable the defendant to prove the 
facts necessary to justify the forfeiture 
of the security deposit, (Para 15) 
Cases Referred: Chronological Paras 
AIR 1970 SC 1955 = (1970) 1 SCR 


928. Maula Bux v. Union of India 15 
AIR 1963 SC 1405 = (1964) 1 SCR 

515, Fateh Chand v. Balkishan 

Dass 15 


N. H. Bhatt. for Appellants; I. C. 
Bhatt, for Respondent. 

JUDGMENT :— This appeal arises 
out of the suit filed by the appellant 
against the respondent— Union of India 
owning and representing Western Rail- 
way, for the recovery of the amount of 
Rs. 20,000/- in the court of Civil Judge, 
8. D.. Baroda, where it was registered 
as Special Civil Suit No. 61 of 1964. The* 
learned trial Judge has partly decreed 
the plaintiff's suit for the amount of 
Rs. 5,767.76 with proportionate costs. 
But since the rest of the claim of the 
plaintiff is disallowed, the plaintiff has 
approached this Court in this appeal. 
However, in this appeal the plaintiff has 
restricted his claim only to the amount 
of Rs. 4,419.85, Therefore, only the parti- 
culars- and merits of this claim are re- 
quired to be considered in this appeal. 


2. Short facts giving rise to this 
litigation are that the appellant-plain- 
tiff is a firm which had kept a contract 
from Western Railway for the supply 
of one lac cubic ft. of rubbles and 80,000 
cubic ft. of metal and loading the same 
into the wagons at Zazpur Railway Sta- 
tion. The plaintiff carried on the work 
of supplying all these materials for some 
time. But the Railway department found 
that he was not supplying the materials 
according to the specifications, Initially 
the contract was to be completed on 22nd 
January. 1961 but this period was sub- 
sequently extended upto 22nd April, 
1961. As the material supplied by the 
plaintiff was not found to be in compli- 
ance with the specifications. the Divi- 
sional Engineer of the Railway rescind- 
ed the contract to 22nd July. 1963. At 
Ex, 36 is the letter written by the Divi- 
sional Engineer. Baroda. to the plaintiff 
on 22nd July. 1963 stating that as the 
plaintiff failed in supplying the approv- 
ed quality of the materials in time the 
contract was treated as having been 
abandoned and was, therefore terminat- 
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the termination of this contract, “the 
amount of security deposit taken by the 
Railway against this work, had been for- 
feited to the railway”. 

3. It is an admitted position that 
originally the appellant-plaintiff had paid 
the amount of Rs. 1145/- as earnest 
money. which was, according to the 
terms of the contract, converted into 
security deposit. Further there is no dis- 
pute about the fact that as and when 
running bills about the work done by 
the contract were passed, 10 per cent of 
the amount of these bills were retained 
by the railway department as security 
deposit. The last running bill submitted 
by the plaintiff was for the amount of 
Rs. 6,408.62. As the contract was termi- 
nated as per the above referred letter, 
Ex. 36, the department did not make 
payment of the whole of this amount 
of this bill. Moreover, on the previous 
running bills, which were passed and 
paid, an amount of 10 per cent was de- 
ducted and kept by the Railway depart- 
ment with itself as the security deposit. 
This amount of security deposit was ad- 
mittedly of Rs. 2,634.00. Thus. after the 
termination ofthe contract. the follow- 
ing three amounts were retained by the 
Railway department: 

(1) Rs. 1,145.00 Security deposit 
which was converted from the earnest 
money. i 
(2) Rs. 2,634.00 Security deposit in 
form of 10 per cent deduction from the 
running bills 


(3) Rs. 6.408.62 whole amount of 
last unpaid bill. 
Rs. 10,187.62 Total. 
The plaintiff claims that the railway 
department was not entitled to retain 
this amount of Rs. 10,187.62. He has 
therefore claimed this amount in this 


suit. 


4. The contention of the Railway 
department as regards the above claim 
is that the total value of the suit con- 
tract was Rs. 69,267/- and according to 
the terms of the contract. the Railway 
was entitled to retain 10 per cent of this 
total amount of the contract as security 
deposit. Therefore. Rs. 6,927/- was the 
amount of security deposit, which the 
Railway was entitled to keep with it for 
the furtherance of the contract. The 
Railway department contends that since 
the contract was required to be termi- 
nated on account of the default commit- 
ted by the plaintiff this whole amouht 
of Rs. 6,927/- became liable to be for- 
feited. Therefore. if this amount is de- 
ducted from the above referred amount 
of Rs. 10.187.62. the plaintiff would be 
entitled to the balance of Rs. 3.260.62. 
However. out of this amount. onlv 
Rs. 1,295/- in form of fixed deposit were 
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department, but since the plaintiff re- 
fused to accept this amount, the plain- 
tiff is not entitled to make any claim. 
These contentions of the Railway depart- 
ment are found in para 5 of the written 
statement. 

5. The learned trial Judge has 
dismissed the plaintiffs suit on the 
ground that since the contract was ter- 
minated on account of the default of 
the plaintiff, the amounts of security de- 
posit were rightly forfeited by the Rail- 
way department as per the terms of the 
contract. 

6. It is evident from the above 
referred contentions of the parties that 
the dispute involved in this appeal is 
purely on the question whether the 
whole of the security deposit becomes 
liable to forfeiture on account of the 
termination of the contract. Now on this 
question the contention which is put 
forward on behalf of the appellant is 
that according to Section 74 of the Indi- 
an Contract Act the security deposit 
could not have been forfeited as the said 
forfeiture would be penal. It was point- 
ed out that the security deposit was 
merely kept by the department with it- 
self for due performance of the contract 
and, therefore, this forfeiture would be 
governed by the provisions contained in 
Section 74 of the Contract Act, and if 
that be so, the Railway department 
would be entitled to forfeit the same 
only if it has been successful in show- 
ing that a legal injury is caused and 
that damages to the extent of the amount 
of the security deposit, have been suf- 
fered, According to the plaintiff, in this 
case there is not an iota of evidence to 
show that any legal injury has been 
eaused on account of the breach of the 
contract and, therefore, the Railway de- 
partment is bound to make a refund of 
the whole amount of the security depo- 
sit. In answer to this plea Shri Bhatt, 
who appears on behalf of the respon- 
dent, has contended that since the ap- 
vellant-plaintiff has committed breach of 
the contract and since it was on account 
of this breach that the Railway depart- 
ment was obliged to complete the re- 
maining work of the contract, legal in- 
jury contemplated by Section 74 of the 
Contract Act. should be presumed and 
even if there is no actual evidence as 
regards the damages or loss suffered by 
the Railway, the court should deduct 
some amounts from the security deposit 
to compensate the railway department 
for the legal injury caused to it. 


7. In order to appreciate the res- 
pective contentions of the parties, it 
would be first necessary to consider what 
the contract stipulates about the for- 
feiture of security deposits. Clause 16 of 
the contract speaks about the earnest 
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money and security deposit and sub- 
clause (1) thereof, which is relevant for 
our purpose, is as under: 

“(1) The earnest money deposited- by 
the contractor with his tender will be 
retained by the Railways as part of se- 
curity for the due and faithful fulfil- 
ment of the contract by the contractor. 
The balance to make up the security 
deposit, the rates for which are given 
below, may be deposited by the contrac- 
tor in cash or in the form of Govern- 
ment securities or may be recovered by 
percentage deductions from the contrac- 
tor’s “on account” bills.” 


This clause thus provides for two things, 
namely, (1) the conversion of earnest 
money paid with the tender into security 
deposit and (2) the total amount of se- 
curity deposit should be 10 per cent to 
the total value of the contract. j 


8. About the forfeiture, the rele- 
vant provision is made in clause (61) of 
the contract. Sub-clause (1) whereof con- 
tains the following useful provision:— 

“The Engineer on behalf of the 


Railway may......... adopt any or several 
of the following courses: 


(a) To rescind the contract, of which 
rescission notice in writing to the con- 
tractor under the hand of the Engineer 
shall be conclusive evidence. in which 
ease the security deposit of the contrac- 
tor shall stand forfeited to the railway 
without prejudice to the railway’s right 
to recover from the contractor any 
amount by which the cost of complet- 
ing the works by any other agency shall 
exceed the value of the contract.” 


In order to consider whether the stipu- 
lation as regards the forfeiture contain- 
ed in ‘the above clause, is governed by 
Section 74 of the Contract Act or not, 
it is necessary to notice that this clause 
contemplates two consequences on res- 
cission of the contract. namely, (1) for- 
feiture of security deposit and (2) rail- 
way’s right to recover any amount by 
which the cost of completing the work 
by any other agency shall exceed the 
value of the contract. which, in other 
words, means that the contractor shall 
be liable to the railway to reimburse all 
the loss which the railway suffers in 
completing the unfinished work. This 
analysis of the clause makes it clear that 
the stipulations contained in this clause 
not only enable the railway to recover 
from the contractor the loss sustained 
by it, but also to- forfeit the whole 
amount of the deposit. which was re- 
tained for securing the due performance 
of the contract. : 


9. Now according to Section 74 
of the Contract Act, when a contract has 
been broken, if the sum is named in 
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the contract as the amount to be paid 
in case of such breach, or if the con- 
tract contains any other stipulation by 
way of penalty, the party complaining 
of the breach is entitled, to receive from 
the party. who thas broken the contract. 
reasonable compensation, and such a 
reasonable compensation can be given 
even if the actual damage or loss is not 
proved. The amount of security deposit 
in this case is the sum named in the 
contract as the amount to be paid in 
case of breach. Therefore. the stipula- 
tions as regards the forfeiture of this 
amount is obviously in nature of a 
penalty, because, that forfeiture is over 
and above the railway department’s 
right to be reimbursed for the loss caus- 
ed to it on account of execution of the 
unfulfilled part of the contract. 

10. One question which requires 
to be considered in this connection is 
whether the amount, which is stipulated 
to be paid in case of breach of contract, 
is an amount of liquidated damages or 
not. If it is the amount of liquidated 
damages, which represent a reasonable 
pre-estimate of the damages caused by 
breach of the contract, then the aggriev~ 
ed party can insist upon the payment of 
that amount and the court would not 
interfere with the estimate so arrived 
at by the parties at the time of enter- 
ing into the contract. But if the payment 
of the sum named in the contract is in 
the nature of a stipulation as in terro- 
rem of the offending party, then the 
provision of Section 74 of the Contract 
Act would be attracted and the aggriev- 
ed party would not be entitled to any- 
thing more than reasonable compensa- 
tion, provided of course, a legal injury 
is proved. The reasonable compensation 
so awarded ‘by the court would always 
be subject to maximum limit of the 
amount stipulated by the contract. 


11. In this case there is absolute- 
ly nothing to suggest that security depo- 
sit of 10 per cent of the total value of 
the contract was a reasonable pre-esti- 
mate of damages nor has the railway 
administration put forward any defence 
of this type. It follows, therefore, that 
the stipulations in the contract as re- 
gards the forfeiture of the deposit taken 
with a view to secure the performance 
of the contract, is controlled by the pro- 
visions of Section 74 of the Contract Act. 

12. If that be so, the respondent 
can resist the plaintiffs claim only if 
it is shown that the breach of the con- 
tract committed by the plaintiff has re- 
sulted in any legal injury. and that the 
amount of security deposit involved in 
this case, or any part thereof, represents 
a reasonable amount of compensation for 
the said breach, I, however. find that 
there is nothing either in the written 


Variety Body Builders v. Union of India (T. U. Mehta J.) [Prs. 9-13] Guj. 259 


statement or in the evidence offered by 
the respondent to show that the . rail- 
way department has suffered any injury 
whatever from the breach of the con- 
tract: $ 


13. In` ordinary course a security 
deposit is intended to be refunded and 
the amount in question is kept in depo- 
sit only for the purpose of securing the 
due performance of the contract. The 
said amount is forfeited only when a 
breach of the contract occurs and re- 
sults in a legal injury. Therefore, if the 
railway administration wants to forfeit 
that amount or a part thereof, the bur- 
den is upon it to show that necessary 
requirements for the forfeiture exists. 
In this case the plaintiff has come for- 
ward with a plea that the defendant is 
not entitled to forfeit any part of the 
amount of security deposit, In reply to 
this plea of the plaintiff, the defendant 
has merely relied upon the contractual 
stipulations regarding forfeiture in case 
of breach of the contract. The result is 
that there is no issue seeking to prove 
whether the breach has resulted in any 
legal injury or any loss or damage to 
the railway administration. Now the law 
does not presume that a legal injury or 
loss and damage occurs the moment the 
contract is broken, The question whether 
a breach of contract has resulted in legal 
injury or actual loss or damage to the 
aggrieved party is essentially and wholly 
a question of fact. Therefore. so long as 
the facts necessary to prove this aspect 
of the matter are not pleaded, and so 
long as the parties do not get proper 
opportunity to prove their respective 
contentions on this aspect of the matter, 
it would not be possible for the court 
to hold that legal injury exists or that 
any damage or loss has occurred to the 
aggrieved party. By reference to the 
written statement I find that there is ab- 
solutely nothing in any part thereof to 
show that the breach of the suit con- 
tract by the plaintiff has resulted in any 
legal injury. Obviously, therefore. there 
is no issue on this point and after refer- 
ring to the evidence recorded in the 
ease, I find that there is no evidence 
even of a casual type to prove that the 
plaintiff's breach of contract has result- 
ed in any legal injury to the defendant. 
I specifically invited Shri Bhatt, the 
learned advocate of the defendant, to 
draw my attention to any part of the 
record which would give even an in- 
direct indication of the existence of legal 
injury. Shri Bhatt was not able to point 
out to any such evidence But his con- 
tention was that since it is found that 
it is the plaintiff who has broken the 
contract and since the unfulfilled part 
of the contract was required to be exe- 
cuted by the railway, the court must 
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presume that there is legal injury. I find 
myself unable to agree with this con- 
tention because existence of legal injury 
is not a fact which can be washed away 
or imagined. Not all the breaches of-con- 
tracts result in loss, damage or injury, 
and this would be more so, in case of 
commercial contracts where for varia- 
ties of reasons, the breach may result 
in profit or in a situation where there is 
neither any profit nor any loss. There- 
fore, from the mere facts that the con- 
tract was broken by the other side. and 
that the remaining part of the contract 
was required to be performed either de- 
partmentally or by giving a new con- 
tract. the court cannot hold that the 
legal injury, which is contemplated by 
` iSection 74 of the Contract Act has 
occurred. : 

14. Tf that is so, the contention 
of Shri Bhatt that the court should 
allow «a suitable percentage of the 
amount of penalty to be forfeited. can- 
not be accepted. 


15. Shri Bhatt then contended 
that since the parties do not seem to be 
aware during the course of the trial that 
they should produce evidence as regards 
the existence of legal injury, the matter 
should be remanded back to the trial 
Court after framing a suitable issue, I 
find myself unable to accept even this 
contention of Shri Bhatt. because. the 
written statement does not contain even 
a plea that the breach of the contract 
has resulted in any legal injury. damage 
or loss to the railway administration. 
The law on the subject has been laid 
- down by the Supreme Court as early as 
the month of January, 1963 in Fateh 
Chand v. Balkishan Dass, reported in 
AIR 1963 SC 1405. While considering the 
argument that Section 74 of the Coritract 
Act does not require the proof of actual 
loss or damage, Their Lordships of the 
Supreme Court have in this case suc- 
cinctly pointed out that Section 74 of 
the Contract Act merely dispenses with 
proof of “actual loss or damage”, it does 
not justify the award of compensation 
when in consequence of the breach no 
legal injury at all has resulted, because, 
compensation for breach of contract can 
be awarded to make good loss or damage 
which naturally arose in the usual course 
of things, ‘or which the parties knew 
when they made the contract to be likely 
to result from the breach, So far as 
security deposit is concerned, the law 
is laid down by the Supreme Court in 
a recent decision in Maula Bux v. Union 
of India, AIR 1970 SC 1955. Therein 
also after stating that in every 


case of breach of contract, the person 


aggrieved by the breach is not required 
o prove actual loss or damages suffered 
by him before he can claim decree and, 
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therefore. the Court is competent to 
award reasonable compensation in case 
of breach, even if no actual damage is 
proved to have been suffered in conse- 
quence of the breach of the contract, 
their Lordships have observed as under: 

“But the expression ‘whether or not 
actual damage or loss is proved to have 
been caused thereby’ is intended to cover 
different classes of contracts which come 
before the Courts. In case of breach of 
some contracts it may be impossible for 
the Court to assess compensation arising 
from breach, while in other cases com- 
pensation can be calculated in accordance 
with established rules. Where the Court 
is unable to assess the compensation, 
the sum named by the parties if it be 
regarded as a genuine pre-estimate may 
be taken into consideration as the mea- 
sure of reasonable compensation, but not 
if the sum named is in the nature of a 
penalty. Where loss in terms of money 
can be determined, the party claiming 
compensation must prove the loss suf- 
fered by him.” 


These observations show that it was the 
duty of the railway administration to 
plead and prove the facts necessary to 
justify the forfeiture of the amount of 
security deposit or part thereof. The 
law on the subject was clear evem- before 
the suit was filed and, therefore. I see 
no justification for remanding the matter 
to the trial Court. 


16. Looking to the facts of the 
case, I find that even if it is believed 
that breach of said contract has resulted 
in some legal injury and that, therefore, 
some token compensation should be 
awarded to the railway administration, I 
find that the defendant is sufficiently 
compensated on account of the fact that 
the security deposit amounting to Rupees 
10,187.62 has remained with the railway 
department for so much time without 
any interest to be paid to the plaintiff. 


17. The result, therefore, is that 
this appeal succeeds. Over and above 
the decree granted by the trial Court, 
the plaintiff is found entitled to a fur- 
ther decree for the amount of Rs. 4,419.85. 
The plaintiff shall be entitled to recover 
this amount with costs in the trial Court 
and interest at the rate of 4 per cent 
from the date of the suit till realisation. 
There shall be no order as to costs of 
this appeal. Decree accordingly. 


‘Order accordingly. 
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AIR 1973 GUJARAT 261 (V 60 C 41) 
B. J. DIWAN AND B. K. MEHTA, JJ. 


Mathurbhai Hirjibhei Patel and 
others, Petitioners v. The State of Guja- 
rat and others, Respondents. 

Spl. Civil Appln. No. 3 of 1972, D/- 
8-9-1972. 


Index Note:— (A) Land Acquisition 
Act, Section 3 (f) — Public purpose — 
Acquisition of land from fund controlled 
and managed by a local authority. 


Brief Note:— (A) Contributions col- 
lected by a panchayat constitutes ‘fund’ 
of the Panchayat under Section 99 (2) 
(hj), Gujarat Panchayat Act. If the Pan- 
chayat subsequently deposits the amount 
so collected for the purpose of acquisi- 
tion of certain land, it cannot be said 
that the acquisition is not for a ‘public 
purpose’ on ground that the cost of ac- 
quisition does mot come out of the fund 
of the Panchayat. Further the defini- 
tion of the term “public purpose” shows 
that the cost need not be of the local 
authority itself. It may come out of any 
fund controlled or managed by such au- 
thority. Hence a notification declaring 
that cost is to come out of the fund is 
beyond the scope of challenge unless it 
ean be shown that it has been made in 
fraud of powers or in colourable exer- 
cise of powers of acquisition. 


(Para 9) 
Cases Referred: Chronological Paras 
(1971) Spl. Civil Appin. No. 315 of 
1971 (Gui) 


(1969) 10 Gui LR 503 = ILR (1969) 
Guji 597. Ashok Kumar Gordhan- 
bhai v. State 

(1969) Spl. Civil Applns. Nos. 82, 
83 and 84 of 1965, D/- 20- 3- 1969 
(Gui) 


V. P. Shah, for Petitioners; G. N. 
Desai, Govt. Pleader with R. P. Bhatt. 
for BKG (for Nos. 1 and 2) and G. C. 
Patel (for No. 3), for Respondents. 


B. K. MEHTA, J. :— In this petition 
the petitioners have challenged the ac- 
quisition. of the different pieces of land 
bearing different survey numbers mea- 
suring about 10 acres situated at village 
Navli in Kaira District, for purposes of 
extension of the village site of village, 
Navli, which was established some 600 
years ago. The acquisition in question has 
been made in the following circum- 
stances:— 


2. As stated above, the village 
Navli was established some 600 years ago. 
There is a road leading to village Juna 
Andhariya situated on the west of the 





village site of the said village Navli; 
That road runs from South to North. 
EQ/FQ/C186/73/YPB 
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There is another road, further to the 
west of the aforesaid road leading to 
Juna Andhariya, which is known as Navli- 
Umeta Road. All the pieces of land ex- 
cept 3 involved in this acquisition are 
situated between these two roads. The 
survey numbers which have been sought 
to be acquired for the purposes of the ex- 
tension of village site land are 42%, 430/P, 
430/2, 431/1, 522/1, 522/3, 522/5, 520/P/1, 
525/P/1, 525/P/2, 527/1, 527/2, 527/3, 525/4, 
525/5, 525/6, 647/1, 647/2, 647/3/1, 647/3/2, 
647/4. 647/5, 647/7, 646/1. plus 2 646/3/P, 
646/P/P, 644/1, 644/2, 645/1 and 645/2. The 
population of the village Navli according ` 
to 1971 census was 7000. This village is 
situated just to the south of Anand in 
district Kaira. The Mamiatdar, Anand, 
by his circular bearing No. LND/W/1617 
of May 31, 1965 invited applications from 
the persons who were interested in build- 
ing sites through the Gram Panchayat of 
village Navli so that the acquisition pro- 
ceedings could be initiated. As about 290 
applications were received, the Pancha- 
yat in its meeting held on 25th June, 
1966 resolved that the Mamlatdar, Anand, 
should be requested for acquisition of 
40 acres of land. The Panchayat re- 
ceived these applications in June, 1966. 
The Panchayat of village Navli made a 
deposit of Rs. 13,100/- in the Sub-Trea- 
sury of Anand on July 22, 1968 through 
its Sarpanch. It appears that a proposal 
was made by the Collector, Kaira on 
September 20, 1968 for acquisition of the 
land for purposes of extending the vil- 
lage site of village Navli. It appears 
that a Notification under Section 4 of the 
Land Acquisition Act was issued on 8th 
January, 1971 and after holding inquiry 
as prescribed under Section 5-A of the 
said Act a Notification under Section 6 
of the said Act was issued on 24th Sep- 
tember, 1971. The Notification under 
Section 6 of the Act declared that the 
said pieces of land were to be acquired 
at the expense of the local body, namely, 
village Panchayat of Navli for the pur- 
pose specified in column 4 of the Sche- 
dule to the said Notification. The pur- 
pose for which acquisition was made, as 
stated in this column 4, was for extension 
of village site of village Navli. The peti- 
tioners who are the owners of the afore- 
said pieces of land sought tc be acquired 
for the said purpose. approached this 
Court in January, 1972 under Art. 226 
of the Constitution of India for appro- 
priate writs, orders and directions, chal- 
lenging the ‘said acquisition on various 
grounds, Shortly stated. the case of the 
petitioners is as under :— 


3. According to the petitioners, 
they were supporters of a candidate con- 
testing election to the Gujarat Legisla- 
tive Assembly in the year 1966 on the 
ticket of Swatantra Party. One Ambalal 
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Motibhai Patel was a rival candidate at 
the said election and he was contesting 
on the Congress ticket. The Sarpanch of 
the village Panchayat of village Navli 
one Patel Ishverbhai Harmanbhai was a 
close relative of this congress candidate. 
As the petitioners refused to oblige the 
said Sarpanch and turned down his re- 
quest to canvass for the Congress candi- 
date, the said Sarpanch was offended and 
he was therefore bent upon harassing the 
.petitioners by manoeuvring to acquire 
these pieces of land, At the said elec- 
tion, the Swatantra candidate was elect- 
ed from that constituency. However, the 
Congress party won the majority in the 
State Assembly and as the Sarpanch had 
political influence in the party. in order 
to harass the petitioners. the said Sar- 
panch manoeuvred for the acquisition of 
these pieces of land. It is also the case 
of the petitioners that other pieces of 
land more suitable for purposes of ex- 
tension of the village site were available. 
In spite of this availability of the. other 
pieces of land. the Sarpanch who was 
heading Navli Gram Panchayat at the 
relevant time could manoeuvre with the 
Government for acquisition of the land 
of the petitioners. It was also their case 
that the authorities of the State Govern- 
ment did not apply their mind properly 
to the facts of the case, inasmuch as the 
contiguous pieces of land just adjoining 
to the original village site of village 
Navli were left out, though they were 
available for the purpose. It was also 
the grievance of the petitioners that these 
contiguous pieces of land were inten- 
tionally dropped from the acquisition as 
they belonged to relatives of the afore- 
said Sarpanch. The acquisition, accord- 
ing to the petitioners, was not for public 
purpose and was merely for benefit of a 
few individuals who were the supporters 
of the Congress party. The acquisition 
was in colourable exercise of the power 
inasmuch as the same was not to be made 
from the fund belonging to the local au- 
thority in reality and in law or from the 
Government revenue. The petitioners, 
therefore, contended that the acquisition 
was in fraud of the power and without 
jurisdiction and, therefore, prayed for 
appropriate writs, orders and directions. 


4, On behalf of respondents Nos. 1 
and 2, the Special Land Acquisition Offi- 
cer Shri A. B. Thakkar, has filed his affi- 
davit-in-reply denying the various aver- 
ments made in the petition and explain- 
ing why the pieces of land of the peti- 
tioners were selected for purposes of ex- 
tension of the village site of village Navli. 
On behalf of respondent No. 3, Navli 
Gram Panchayat, the Sarpanch Shri 
Ishverbhai Harmanbhai Patel has filed 
his affidavit-in-reply, denying the allega- 
tions of the petitioners about the alleged 
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mala fide intention of acquisition of the 
land in question. 


5. At the time of hearing of this 
petition, the following contentions were 
raised by Miss V, P. Shah, the learned 
advocate, appearing on behalf of the peti- 
tioners :— 

“(1) That under Section 126 of the 
Bombay Land Revenue Code, it is for 
the Collector or for the Survey Officer 
acting under the general or special orders 
of the State Government to determine as 
to what lands are to be included within 
the site of any village, town or city and 
to fix and from time to time vary the 
limits of the same. The State Govern- 
ment has no jurisdiction to acquire the 
land by issuing notification under the 
Land Acquisition Act. 


(2) The acquisition in question was 
without jurisdiction and bad in law. in- 
asmuch as there were mala fides in fact 
on the part of the Sarpanch of Navli 
Gram Panchayat as the petitioners re- 
fused to oblige him by agreeing to can- 
vass for the Congress candidate who was 
his relative. 


. (3) The authorities of the State Gov- 
ernment had not applied their mind to. 
the facts of the case, inasmuch as there 
was no genuine need for building sites 
in village Navli, and inasmuch as there 
was non-application of mind on the part 
of the authorities, the acquisition was 
bad in law. 

(4) The acquisition was not for a pub- . 
lic purpose but was in reality and sub- 
stance for a few individuals who were 
the. supporters of Congress party, in- 
asmuch as the cost for acquisition of land 
was to be borne by those interested per- 
sons. 


(5) There was in fact no need for 
acquisition of such a large tract of agri- 
cultural land situated at a distance from 
the original village site land and especial- 
ly when the contiguous pieces of land 
were available and which had been in 
fact left out by the Government at the 
mane of the Sarpanch of village 

av. ua? o 


6. In our opinion, none of the con- 
tentions of Miss Shah has any merit in 
it, The first contention that it is only the 
Collector who has power and authority 
to fix and from time to time vary the 
limits of village site under Section 126 
and the action of the Government for 
acquisition of the pieces of land in ques- 
tion of the petitioners is therefore with- 
out jurisdiction, is not correct. This very 
contention had been raised in Special 
Civil Application No. 315 of 1971 (Gui) 
before us and for the reasons stated in 
the judgment in the said application the 
same was rejected.’ The first contention, 
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therefore, must fail on the grounds stated 
in the aforesaid judgment. 


7. The second contention of Miss 
Shah that it was because of political ven- 
detta that these lands were sought to be 
acquired is also not borne out by what has 
been stated in the petition and in the 
affidavit-in-reply as well as in further 
affidavits-in-rejoinder. It has been 
brought out in the affidavit-in-reply on 
behalf of respondents Nos. 2 and 3 that 
the Mamlatdar invited applications from 
the residents of village Navli in May, 
1965 who were interested in building 
sites through Gram Panchayat. The ap- 
plications were submitted in June, 1966 
by as many as 290 persons. As a result 
of such a large number of applications, 
the Panchayat resolved in its meeting of 
25th June, 1966 that the .Mamlatdar con- 
cerned should be approached and a re- 
quest be made in this behalf for acquisi- 
tion of about 40 Acres of land. The 
General Election to the State Legislative 
Assembly was held in or about February, 
1967. The grievance of the petitioners, 
therefore, in their petition is that as they 
happened to be the supporters of Swa- 
tantra candidate contesting the elec- 
tion who was opposed by. a Congress 
candidate they have been singled out for 
ill-treatment by the Sarpanch Shri Patel 
Ishverbhai Harmanbhai who was the 
supporter of the Congress candidate. 
There cannot be any possibility of even 
commencement of canvassing for the con- 
cerned candidates in May. 1965 or in 
about June, 1966 when the applications 
were invited from interested persons for 
the building sites and when such appli- 
cations were received. It should be re- 
called that this village Navli, as pointed 
out by the Sarpanch Ishverbhai Harman- 
bhai in his affidavit-in-reply in para- 
graph 7, was established some 600 years 
before. It needs no imagination to agree 
with the respondents that the site of 
such a village even in ordinary course 
of development would require extension. 
In our opinion. therefore, there are no 
circumstances established in this case 
from which it can be suggested much less 
inferred conclusively that there were 
mala fides on the part of the Sarpanch 
of the respondent-village Panchayat. The 
second contention, therefore, should be 
rejected. 


8. The third contention raised on 
behalf of the petitioners was about the 
non-application of mind by the autho- 
rities of the State Government before 
issuing notification under S, 6 of the Land 
Acquisition Act. According to the peti- 
tioners, there were a number of pieces of 
land lying adjacent to the village site 
of village Navli and these pieces of land 
have not been considered by the autho- 
rities and have been excluded from ac- 
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quisition for purposes of extension of 
village site of Navli. The petitioners 
have in paragraph 6 of their petition 
averred that, if the local situation of the 
lands in question had been taken into 
account by the authorities, it would have 


‘been clear to them that they were scat- 


tered pieces of land situated at a dis- 
tance from the present village site lands 
and the lands bearing S. Nos. 521, 523, 
524, 649, 648, 650 and 653 which are lying 
just adjacent to the present village site 
lands would have been more convenient 
and suitable for purposes of extension of 
village site. Now this averment of the 
petitioners has been refuted by the State 
Government as well as by the village 
Panchayat concerned. In paragraph 7 of 
the affidavit-in-reply on behalf of the 
State Government, it has been pointed 
out that the lands of the petitioners were 
selected for acquisition because they were 
found to be more suitable as being situat- 
ed between Anand-Umeta road and the 
village site of Navli which is a develop- 
ing area. As regards the different survey . 
numbers of the land which ought to have 
been considered by the State Govern- 
ment, according to the petitioners, they 
have also been referred to and explana- 
tions in respect of each of these pieces of 
land have been given by the State Gov- 
ernment in its affidavit-in-reply. It has 
been pointed out that as regards the land 
of S. No. 521 there is a Primary Health 
Centre and there are other three build- 
ings thereon. On S. No. 649 there is a 
well, engine room,. and a Pukka build- 
ing. The land of S. No. 648 is put to non- 
agricultural use and, therefore, kept out 
of consideration. On land of S. No. 850 
there is a tobacco ‘KHALI’ and houses 
and on No. 653 there are manure pits. 
which were, therefore, kept out of consi- 
deration. On S, No. 523 there is a church 
and tobacco Khali and on S. No. 524 there 
are houses of Ravalias, a well and engine 
pump. It has been, therefore, stated in 
the affidavit-in-reply on behalf of the 
State Government that the said survey 
numbers were already used for building 
and other non-agricultural purposes and, 
therefore, they were not taken under ac- 
quisition just as they did not acquire 
parts of S. Nos. 527/2 and 646/1+2 though 
the remaining parts of the aforesaid two 
survey numbers were acquired. Miss 
Shah has, however, in this connection 
drawn our attention to the affidavit-in- 
rejoinder filed on behalf of the peti- 
tioners and particularly paragraph 6 
thereof. The gist of this paragraph 6 is 
that the petitioners do not admit that 
the aforesaid survey numbers are used 
for building and other non-agricultural 
purposes and it is reasserted in the affi- 
davit-in-rejoinder that the major portion 
of the said survey numbers is under cul- 
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tivation. In this connection, it should be 
wored that this case has not been plead- 
ed in the petition of the petitioners. The 
only case, which has been made out in 
respect of these survey numbers in their 
petition is that these pieces of land be- 
longed to the relatives of the Sarpanch 
of the respondent-Panchayat. who were 
the political supporters of the Congress 
candidate. Miss Shah,” however, has 
drawn in this respect our attention to 
paragraph 7 of the petition, wherein after 
referring to the measurements of diffe- 
rent pieces of land, it has been stated as 
under :— 


SP sowie cts The measurement of these 
survey numbers which are left out of 
acquisition, makes it abundantly clear 
that it was not economical or profitable 
to cultivate these lands and it could 
serve the purpose of extension of the 
village site in a better manner than the 
Jands of petitioners if these lands which 
were less than ‘fragments, were acquired 
for the alleged purpose of extension of 
village-site.” 

It was, therefore. urged by Miss Shah 
that these pieces of land were used for 
agricultural purpose as has been stated 
in paragraph 7 of the petition. We are, 
however, not inclined to accept this sub- 
mission of Miss Shah for the simple rea- 
son that in terms it has not been stated 
that these pieces of land are for all in- 
tents and purposes used as agricultural 
lands. On the contrary, the tenor of the 
passage quoted above indicates that as 
it was not economical or profitable to cul- 
tivate these lands. they would have been 
more suitable for purposes of extension 
of the village site land. Impliedly in 
other words. it means that the owners 
of these pieces of.land referred in para- 
graph 7 of the petition, and which were 
left out of the acquisition proposal found 
them to be uneconomical for cultivation. 
It may be, therefore. that these pieces of 
land were put to other non-agricultural 
use. In any case. it has been brought out 
clearly in the affidavit-in-reply filed on. 
behalf of the State Govt, that the autho- 
rities concerned had applied mind to the 
different circumstances in respect of the 
survey numbers which were left out of 
the acquisition and more particularly re- 
ferred to in paragraph 6 of the petition. 


Miss Shah has however, drawn our 
attention to the decision of the Division 
Bench of this High Court in Spl. Civil 
Applns. Nos, 82. 83 and 84 of 1965. decid- 
ed on 19/20th March, 1969 (Guj). The 
Court was concerned in those Spl. Civil 
Arpins. with the legality of the notifica- 
tions acquiring the lands of the three 
petitioners concerned therein for pur- 
poses of extension of village site at vil- 
lage Radhwanaj. Taluka Matar. The 
Notifications were challenged. inter alia, 
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on the ground of non-application of mind 
by the authorities to the relevant facts 
before taking a decision to acquire the 
lands involved in the said applications. 
The contention was that the acquisition 
in those petitions was mala fide and in 
colourable exercise of power because as 
a matter of fact the acquisition was made 
for the benefit of 30 individuals referred 
to in paragraph 14 of the petition under 
the guise of extension of village site and 
there had been no application of mind 
on the part of the State to the real need 
of the public purpose. While dealing 
with this contention after referring to 
the rival versions as stated in the affi- 
davit of the petitioners and affidavit-in- 
reply of the State. the Court observed 
as under :— 


asezzossesre 


The picture therefore that 
emerges from this, prima facie, is that 
there is no genuine need for these per- 
sons to have village site for residential 
purposes unless we are pointed out facts 
from the record which can obliterate this 
picture.” 

After -finding as above, the Court refer- 
red to the contention of the learned As- 
sistant Government Pleader who urged 
that it was for the petitioners to estab- 
lish that there was colourable exercise 
of power by the State Government and 
that it was not open to the Court to enter 
into an inquiry as to whether there was 
any need or not because the Govern- 
ment is the sole judge to decide, whe- 
ther there was a need for the declared 
purpose or not. The Court while dis- 
posing of this contention observed as 
under :— 

These are indeed submissions 
which cannot be challenged. But the ques- 
tion that requires to be considered is not 
whether there was need or not but it is 
as to whether the Government did apply 
its mind and arrive at its satisfaction that 
there was such a need at the time when 
the declaration was made in Section 6 
notification. It is certainly open to the 
Court to inquire from the record before 
it as to whether as a matter of fact there 
was such need and whether the Govern- 
ment had in fact considered as to whe- 
ther there was such a need or not. If 
it is established on the record that the’ 
Government had not genuinely satisfied 
itself as regards the need and there has 
been no application of mind at the time 
the declaration was made, the purported 
exercise of power to acquire has to be 
held to be mala fide.” 

We do not understand how this authority 
takes the case of the petitioners herein 
any further. In the first instance. the 
petitioners have not made out a case as 
the petitioners in the case which has been 
cited before us in their petitions that the 
acquisition was made for the benefits of 
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a few individuals. On the contrary the 
main emphasis in the present petition is 
on the mala fides on the part of the Sar- 
panch of the respondent No. 3 Gram Pan- 
chayat of Navli and in terms it has not 


been alleged in this petition that the ac-. 


quisition has been made for the benefit 
of a few individuals. It is only when in 
the affidavit-in-reply the State Govern- 
ment brought out the fact that in pur- 
suance of the invitation of the applica- 
tions by the Mamlatdar from the persons 
interested in building sites as many 
as 290 persons had made applications in 
1966, that the petitioners have filed aff- 
davit-in-rejoinder making out a new case 
for the first time that these 290 persons 
had no need of building sites, with some 
vague and general reasons stated in the 
affidavit-in-rejoinder of the petitioners. 
The contention that there was a non- 
application of mind by the authorities 
before issuing notification under Section 6 
of the Act is to be found out from the 
affidavit of the petitioners as well as 
affidavit-in-reply. It has been stated in 
paragraph 3 in the affidavit on behalf of 
the State Government as under :— 

RAN The Mamletdar. Anand under 
his circular No. LND-ws 1617 dated 31-5- 
1965 invited applications from the persons 
who were interested in plots for build- 
ing houses through the Gram Panchayat, 
so that acquisition proceedings can be 
initiated. As about 290 such applications 
came, the Panchayat resolved on 25-6- 
1966 by Resolution No. 10 (179) that the 
Mamlatdar, Anand.should be requested 
for acquisition of 40 Acres of land. The 
applications were also addressed to the 
Mamlatdar. Most of the applications 
were made on 13-6-1966, 16-6-1966, 19-6- 
1966 ete. whereas the General Eleetions 
to Assembly were held in February, 
1967.” 

In paragraph 4 of the affidavit-in-reply on 
behalf of the State Government it has 
been stated as under :— 

“Sec. 4 (1)—Notification was issued 
by the Government after making elabo- 
rate inquiry and also obtaining opinion 
of the District Health Officer. District 
Panchayat Nadiad.” 


In paragraph 6 of the said affidavit it 
bas been stated as under :— 


“More than 260 applications have 
been received and the number is increas- 
ing and the applicants are in urgent need 
for plots for building houses. These ap- 
plications have been duly scrutinised by 
fhe Gram Panchayat and at Taluka level. 
Even many of the petitioners have ask- 
ed for plots which justifies that the pro- 
blem of house accommodation is very 
acute and most urgent.” 


The affidavit-in-reply on behalf of the 
village Panchayat has also averred to the 


M. H. Patel v. State (B. K. Mehta J.) 


. davit-in-reply on behalf of the 


[Pr. 8] Guj. 265 


same effect. In the affidavit-in-rejoinder 
in paragraph 4, the petitioners have 
stated. “It is not true and not admitted 
that many of the petitioners have applied 
for one or more plots from the land under 
acquisition. J state that only one peti- 
tioner had applied as at that point of 
time it was stated that the land known 
as ‘Charedi? was to be acquired and 
plots from the said land were to be al- 
lotted to those persons who made ap- 
plications for obtaining the plots.” In 
our opinion therefore, it cannot be said 
that the authorities had not applied mind 
to the relevant facts before deciding to 
issue Notification under Section 6 of the 
Land Acquisition Act. On the contrary, 
it has been positively asserted that the 
applications of 260 applicants were scru- 
tinised at the Taluka level and the Gram 
Panchayat level by the authorities con- 
cerned. It has been also brought out 
that one of the petitioners had applied 
for the plot of land in the extended vil- 
lage site and that fact has been admitted 
by the petitioners. In our opinion, there- 
fore. the contention that the authorities 
had not considered the relevant circum- 
stances in respect of the survey numbers 
referred to in paragraph 6 of the peti- 
tion before excluding them from acquisi- 
tion proposal is not borne out. On the 
contrary, the State Government has 
given a detailed explanation for each 
piece of land for its exclusion. As these 
pieces of land were put to non-agricul- 
tural use. the authorities might not have 
thought it desirable and proper to ac- 
quire them. It is not correct to say that 
these pieces of land were to be excluded 
from the village site land. It will ulti- 
mately depend on the Collector, who 
may, while refixing of the boundary site 
of village Navli under Section 136, think 
fit to include or exclude them. However, 
the only relevant consideration, which 
arises for the purpose of the present 
petition is, whether the authorities had 
considered the relevant facts in relation 
to these pieces of land while taking the 
decision to exclude them from acquisi- 
tion under Section 6 Notification, 


Miss Shah has also made a grievance 
in respect of two other pieces of land, 
which, according to the petitioners, should 
have been considered as sufficient land 
for purposes of extending the village site. 
One of the pieces of land referred to by 
Miss Shah was land known as ‘Charedi’ 
of S. No. 80. In paragraph 5 of the affi- 
State 
Government, in respect of this piece of 
land of S. No. 80 known as ‘Charedi’, it 
has been stated as under :— 

“I further ‘submit that the land 
known as ‘Charedi’ is mostly used and 
assigned for cremation ground of various 
communities. The land is uneven and 
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undulating. The people would not like 
to stay very close to the cremation 
ground in a village like Navli. The area of 
Charedi land at present is about A.4-6G 
and is used for cremation programme. 
Near Charedi there are Bal-Mandir, Girls 
School, temple etc. but there is no suit- 
able land available for construction of 
houses.” 


We have not been able to appreciate how 
a piece of land which is being used for 
cremation ground can be said to be a 
suitable piece of land for purposes of ex- 
tension of village site. Secondly, the 


land under acquisition is measuring more- 


than 10 Acres. It could not, therefore, 
be said that the land of ‘Charedi’ of 
S. No. 80 could be said to be sufficient 
for purposes of the extension of village 
site. Miss Shah has also drawn our at- 
tention to the availability of land of 
S. No. 44 which is lying south-east to 
S. No. 80. In respect of this survey 
number, the case of the State Govern- 
ment is that it measures about Acres 2-36 
Gunthas and is being utilised for impart- 
ing agricultural bias training to students 
and that that area of the said survey 
number is not sufficient for extension of 
the village site land. It should be re- 
called that the acquisition is for the land 
measuring about H 7-R 7-S 20=more than 
10 Acres. If, therefore. in the opinion of 
the authorities of the State Government 
these two pieces of land are neither 
suitable nor sufficient for purposes of 
extension of village site land, how can 
this Court while considering whether the 
State authorities had applied mind or 
not. substitute its own judgment or find- 
ing that they were either suitable or 
sufficient pieces of land for extension of 
the village site? Miss Shah, therefore, 
made an effort to persuade us that all 
the pieces of land acquired would not 
constitute a compact area for purposes 
of extension of village site land. In sup- 
port of this contention. she has drawn 
our attention to the map which has been 
placed on the record along with the peti- 
tion. She has pointed out that the lands 
of .S. Nos. 644. 645. 646 and 647 are lying 
north-east to the road leading towards 
Juna-Andhariya and the other lands, 
namely, S. Nos. 429, 430. 431. 520. 521, 
522. 525, 526 and 527 are lying to the west 
of the said road. The lands of S, Nos. 
523-A, 523-B, 524. 648 and 649 which are 
lying just adjacent to the present vil- 
lage site and excluded from the present 
acquisition proposal, would create a pro- 
blem and the road will divide the ac- 
quired land into blocks as the lands of 
S. Nos. 644. 645. 646 and 647 are lying to 
the east of the said road. On a perusal 
of the map, we are of the opinion that 
the scheme of the acquisition appears to 
bè that the land lying to the east, north- 
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east and south-east of the present village 
site should be acquired- As stated ear- 
lier, in this judgment, a block of land 
situated between the two roads, namely. 
road leading to Juna Andhariya and road 
from Navli to Umeta had been sought to 
be acquired. The explanation of the State 
Govt. is that there is development on that 
side of the road and some of the lands 
which were put to non-agricultural use 
were excluded. It is no doubt true that 
the lands of S.-Nos. 644 645, 646 and 
647 are not situated between the aforesaid 
two roads and are lying to the east of 
the road leading to Juna-Andhariya, but 
we do not find any justifying ground to 
accept the contention of Miss Shah that 
the acquisition in the manner in which 
it has been done by the Government 
would either create some pockets or 
would not constitute a compact block of 
land. On the contrary, a look at the map 
would convince any one immediately that 
except a few pieces of land of the afore- 
said four survey numbers the acquired 
land would constitute a compact block 
lying between the aforesaid two roads. 
Therefore, the contention that there was 
non-application of mind to this aspect is 
also not correct. The third contention, 
therefore, should be rejected. 


9. Miss Shah thereafter urged 
that the acquisition was not for publie 
purpose. In this connection she has 


pointed out to us that the cost of the 
acquisition was not to come out of the 
fund of the local authority and for all 
intents and purposes the cost of the ac- 
quisition was to come out of the pockets 
of the intending purchasers of the plots 
made. out from the lands acquired. Miss 


-Shah has also made a serious grievance 


that though the petitioners have asked 
for the strict proof about the relevant 
resolutions of the Panchayat in this con- 
nection, the resolutions have not been 
placed on record of this case and it has 
not been shown also from the record of 
the Panchayat or of the Government that 
either a resolution was made or a provi- 
sion was made in the budget of the rele- 
vant years providing for appropriate 
amount of cost for the acquisition of 
these pieces of land. Miss Shah has 
pointed out relevant sections in this con- 
nection from the Gujarat Panchayats Act 
and urged that before a Panchayat can 
exercise its power of acquiring the land, 
a resolution should be made and if the 
come 
out from the funds of the Panchayat, a 
provision in the budget is necessary and 
a resolution also requires to be passed 
and before an acquisition can be said to 
be legal and valid necessary action 
under the Act governing the business of 
the village Panchayat must be taken. 


1973 
We must say frankly, we are not at all 
impressed by this submission of Miss 
Shah. In the first instance, it has . been 
clearly stated in the affidavits-in-reply 
filed on behalf of the State Government 
as well as Panchayat that the entire cost 
of the acquisition was to come out from 
the funds of the Panchayat and the res- 
pondent No. 3-Panchayat had made a 
deposit of Rs. 13,100/~ in the year 1968. 
The grievance of Miss Shah is that 
though this amount was deposited in the 
year 1968, it was practically a collection 
of the contributions made by the intend- 
ing purchasers which was deposited in 
the Government treasury and, therefore, 
it cannot be said that the same was the 
fund of the Panchayat or it was deposit- 
ed out of the funds of the Panchayat 
-under the Gujarat Panchayats Act. We 
have not been able to appreciate how 
this can be urged, when it is the case 
of the Government as well as the Pan- 
chayat that the entire contribution is 
going to come out from the funds of the 
Panchayat. or how it can be said that 
the cost was not to come out from the 
Panchayat. Miss Shah has urged before 
us that in order that it could be said 
to be the fund of the Panchayat. it must 
be one in reality and in law. In support 
of this contention she has relied on the 
decision of this Court in Ashok Kumar 
Gordhanbhai v. State of Gujarat. (1969) 
10 Guj LR 503, where the Court was 
concerned with the acquisition for pur- 
poses of industrial township to be esta- 
blished by the Gujarat Industrial Deve- 
lopment Corporation. Miss Shah has re- 
lied on head-note to be found at page 
504 of the judgment, which reads as 
under:— 


“The requirement of the proviso to 
sub-section (1) of Section 6 of the Land 
Acquisition Act will not be complied 
with by the mere physical fact of the 
amount coming out of the public reve- 
nues to meet the cost of acquisition. It 
can be said to be complied with only if 
the amount in reality and in law can 
be said to be the amount belonging to 
the public revenues at the point of time 
when such payment is made. In this case, 
though the money actually comes from 
the public revenues to meet the cost of 
acquisition, at that very moment by a 
pre-existent agreement it is treated as 
a loan to the Corporation. From these 
documents, a clear picture emerges of a 
compact scheme of acquisition based on 
agreement between the Government and 
the Corporatioén which inter alia pro- 
vides that though the Government will 
give from public revenues the amount 
to meet the cost of acquisition, the 
amount will be considered to be a loan 
or an advance to the Corporation which 
will be recoverable by the Government 
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with ô: per cent interest. by half yearly 
instalment within fifteen years. Sc wher 
the Government actually sets epar: the ' 
amount or makes the paymeni, the 
amount has ceased to belong io public 
revenues as it is treated as a ioar ic 
the Corporation and it is the money of 
the Corporation that is paid tc meet the 
cost of acquisition.” 


Miss Shah has, therefore, urged that 
this amount which is deposited in the 
Government treasury cannot be said tol 
be a fund of Navli Panchayat in reality 
and in law because it was a fund con- 
tributed by the interested purchasers. 
Our attention was also drawn to Section 
99 of the Gujarat Panchayats Act, which 
provides for the funds of the village 
Panchayats, The relevant clauses (h) and 
(i) of sub-section (2) of Section 99, pro- 
vide that all sums received by way of 
gift or contributions by the Panchayat 
and the income or proceeds of any pro- 
perty vesting in the Panchayat, shall be 
paid into and form part of the relevant 
fund of the village Panchayat. We are, 
therefore, of opinion that even if these 
are the contributions collected directly 
from the interested persons, they would 
be covered in any case by clause (h) of 
sub-section (2) of Section 99 of the Guja- 
rat Panchayats Act and, therefore, for 
all intents and purposes it would be a 
fund of the village Panchayat. However, 
this contention should not detain us fur- 
ther because the definition of term ‘“pub- 
lic purpose” as given in Section 3 (f) 
clearly provides that the expression 
“public purpose” includes the acquisition 
of land for purposes of development of 
areas from public revenues or some 
fund controlled or managed by a local 
authority and subsequent disposal there- 
of in whole or part by lease, assign- 
ment or sale with the object of securing 
further development, It is, therefore, 
clear that the acquisition of land with a 
view to develop the area from some 
fund controlled or managed by a local 
authority and subsequent disposal there- 
of in whole or in part by the method of 
transfer, suggested in the definition, 
would be included within the expression 
“public. purpose”. The definition makes 
it clear that the cost may come out of 
any fund controlled or managed by a 
local authority. It is, therefore. obvious 
that the fund need not be of the local 
authority itself. It may be any fund 
either controlled or managed by the 
local authority and if that is going to 
be the source out of which the cost of 
acquisition is to come, it would satisfy 
the definition of the term “public pur- 
pose” and the subsequent disposal either 
wholly or in part either by lease, assign- 
ment or sale with the object of securing 
further development of the area would 
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‘jeonstitute “public purpose” for ` which 
the acquisition can be made and if the 
notification under Section 6 declares 
that the cost is to come out of the fund 
controlled or managed by the local au- 
thority, that declaration would be be- 
yond the scope of challenge unless it 
could be shown by the petitioners that 
that notification has been made in fraud 
of powers or in colourable 
the powers of acquisition, The 4th con- 
tention of Miss Shah, therefore must 

_ ffail 

10. The last contention of Miss 
Shah was that there was no need for 
acquiring as much as 10 acres of land 
because there were. within the present 
village site of Navli, open pieces of 
building sites as well as 800 Gabhans. 
Miss Shah has in this connection relied 
on the admission of the State Govern- 
ment in affidavit-in-reply that the land 
of S. No. 648 is lying vacant. The State 
Government has stated in affidavit-in- 
reply in paragraph 7 as under:— 

“In Survey No. 648 non-agricultural 
use is made hence not taken under ac- 
quisition.” 

Miss Shah has, therefore, urged that this 

clearly shows that the land of S. No. 648 

which has been allowed to be put to 

non-agricultural use was available. In 
this connection she has also referred to 
the lands of S. Nos. 80 and 44. She has 
also drawn our attention to her case in 

the petition that there are about 300 

Gabhans available in village Navli. This 

contention of Miss Shah is. in our opin- 

jon, not wel] founded. Firstly, it should 
be recalled that in reply to the invita- 
tion of applications by the Mamlatdar 
from intending purchasers interested in 
building sites in village Navli, the Gram 
Panchayat received as many as 290 ap- 
plications. This fact alone shows that 
there was requirement for the open 
pieces of land for purposes of construct- 
ing new buildings. In the affidavit-in- 
rejoinder, the petitioners have tried ‘to 
explain this by stating that this desire 
was nothing else but a sort of raising 

status in the society. We are not im- 

pressed by this explanation of the peti- 

tioners, The very fact that this. village 

Navli was established some 600 years 

ago as referred to above in the affidavit- 

in-reply on behalf of the respondent- 

Panchayat. it is clear that it would now 

require an extension of its site. The 

Panchayats resolution in this behalf 
also establishes the fact that there was 
a need for extension of the village site 
land. The scrutiny of the applications at 
the village and Taluka level also esta- 
blished that the authorities have given 

due consideration to the request made 

by the residents of the village who had 
applied and who would apply in future. 
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It has been stated in affidavit-in-reply 
on behalf of the State that besides 290 
applications additional applications were 
being received. The village Navli is 
situated in the neighbourhood of Anand 
town which is a fast developing area. It 
has been also stated by the State Gov- 
ernment that the extension has been 
made towards the site where there was 
development on Navli-Umeta road. It is 
no doubt true that the land of S. No, 648 
which has been allowed to be put to 
non-agricultural use is lying vacant, It 
has been stated in the affidavit of the 
petitioners that the owner of S, No. 648 
could not sell the plot of his land and, 
therefore, it was allowed to be put to 
non-agricultural use so as to divide it 
into plots. We do not know the reasons 
why the owner of S. No. 648 could not 
dispose of the land, It may be for vari- 
ous reasons with which we are not con- 
cerned. The availability of 300 Gabhans 
would also not conclude the matter as 
the petitioners want us to do. The re- 
quirement would be necessary in view 
of the number of cattle head in the vil- 
lage. The petitioners have not brought 
out any data on the record in their peti- 
tion so as to show that these 300 Ga- 
bhans were in excess of the actual re- 
quirement of the cattle head of the vil- 
lage. In view of what is stated above, 
we are not convinced that it can be 
urged successfully by the petitioners that 
there was no need for the acquisition of 
10 acres of land as sought to be done 
here by the Government. The last con- 
tention of Miss Shah on behalf of the 
petitioners must, therefore. be rejected. 


11. The result is, therefore. that 
this petition fails and is dismissed with 
no order as to costs. 


Petition dismissed. 
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Dr. Bhaishanker Damodar Bhatt, 
Petitioner v. The State of Gujarat and 
another, Respondents. 

Special Civil Appln. No. 409 of 1971, 
D/- 5-12-1972. 


Index Note:— (A) Bombay Land 
Requisition Act (as applied to Gujarat) 
(33 of 1948). S. 9 — Prayer for release 
of requisitioned premises — Bona fides. 


Brief Note:— (A) Section 9 (1) does 
not confer an absolute discretionary 
power on the State. The subject has 
‘every right to show that circumstances 
have so much changed that it would be 
just to release his premises from requi- 
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sition. Such a function being a quasi- 
judicial function must be exercised by 
passing the speaking order. A bald con- 
clusion stated by the officer that the 
petitioner’s request for release cannot 
be accepted is not a reasoned order. 
Public orders made by public authorities 
are meant to have public effect and are 
intended to affect the actings and con- 
duct of those to whom they are addres- 
sed and must be construed objectively 
with reference to the language used in 
the order itself, Therefore, the authority 
cannot support his orders on the expla» 
nation that he tenders subsequently. The 
explanation sought to be tendered is 
not a reason at ‘all. (Paras 3 and 4) 
The owner had purchased the pre- 
mises at huge cost with the hope that 
when he required it for his own occu- 
pation it would be available to him. The 
Government had built various quarters 
and made them available to Government 
servants. It was only when vacancy 
arose by reason of the fact that the 
allotted servant had vacated the pre- 
mises that the owner renewed his re- 
quest for the release of the premises. 
Held under the circumstances it 
could not be said that the request of the 
owner was mala fide. AIR 1965 SC 1222 
and AIR 1972 SC 896-and AIR 1970 SC 


150, Rel. on. (Paras 3, 4) 
Cases Referred: Chronological Paras 
AIR 1972 SC 896 = (1972) 3 SCR 

405. Daud Ahmad v. District 


Magistrate, Allahabad - 
AIR 1972 SC 2656 = (1972) 2 SCC 
550. Madan Gopal v. District 
Magistrate, Allahabad 2. 3 
AIR 1971 SC 862 = (1970) 3 SCR 
40, Travancore Rayons Ltd. v. 
Union of India 
- AIR 1970 SC 150 = (1970) 1 SCR 
472. A. K. Kraipak v. Union of 
India 3 
AIR 1965 SC 1222 = (1965) 1 SCR 
678. Govindrao v. State of Ma- 
dhya Pradesh 
ILR (1964) Guj 227, Smt. Chanchal- 
ben v. State of Gujarat 
AIR 1956 SC 294 = 1956 SCR 18, 
State of Bombay v. R. S. Nanji 1 
AIR 1952 SC 16 =-1952 SCR 135, 
Commr. of Police, Bombay v. 
Gordhandas Bhanji i 


H. B. Shah. for Petitioner; K. 
Chhaya. Asst. Govt, Pleader with ine 
Ambubhai and Divanji, Addl. Govt. 
Pleader. for Respondents. 


J. B. MEHTA, J.:— The petitioner 
Doctor had challenged in this petition 
the order at Annexure A by which his 
building known as ‘Kaushik Building’ at 
Baroda was requisitioned on May 21, 
1960. for housing of a State servant and 
orders at Annexures C and D dated Au- 
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gust 10, 1970 and March 29, 1971. by 
which the petitioner's ‘request for releas- 
ing his premises was rejected by the 
authorities. The petitioner practised as 
a doctor at Savli and he had intention 
to settle at Baroda after retirement. He, 
therefore, purchased the suit property in 
1958 and rebuilt it. It is now ‘Kaushik 
Building’ which has three storeys. On 
the ground floor there are two rooms 


-and a kitchen. Same place is on the first 


floor. The second floor has the same 
area but there are four rooms. Two 
rooms on the second floor are with a 
tenant and the other two rooms are in 
the possession of the petitioner. The 
ground floor was with daughter Jaya 
and her husband and when Jaya vacated, 
the other daughter Kailas and her hus- 
band have come in 1971. When the first 
floor became vacant in 1960, it was re- 
quisitioned by the order at Annexure A 
dated May 2i, 1960. for the public pur- 
pose of housing a State servant. The 
premises were thereafter being allotted 
from time to time to various Govern- 
ment servants and as stated in the affi- 
davit-in-reply, five officers at different 
times became allottees. As the petitioner 
was aging he wanted to get these pre- 
mises and he needed them for his occu~ 
pation and for the education of his child- 
ren, en the vacancy arose in April, 
1970 the petitioner made an application 
requesting the authorities to allow him 
personally to occupy the first floor, when 
the allottee servant had left. This appli- 
cation of the petitioner dated April 6, 
1970 was rejected by the Collector on 
August 10, 1970, by holding that the re- 
quest to release requisitioned premises 
could not be accepted. Even the last 
officer who was thereafter allotted these 
premises by the allotment order of Au- 
gust 14, 1970 wrote a letter to the Col+ 
lector on September 17, 1970 that he 
was allotted Government quarters and 
he would vacate the requisitioned pre- 
mises. The petitioner accordingly made 
another application on September 21, 
1970 for having this portion for his per- 
sonal occupation. Even on this occasion 
the petitioner’s request was rejected by 
the Collector by the-order at Annexure 
D of March 29, 1971 on the ground that 
his request for releasing the requisition- 
ed premises was not a proper request. 
The petitioner, therefore. filed the pre- 
sent petition on April 6 1971, challeng~ 
ing the aforesaid order, Mr. Shah 

raised two grounds in this petition : 


(1) That the continued requisition 
for years like this without any time-limit 
by allotting the premises to different 
servants from time to time without con- 
sidering the need of the petitioner was 
wholly ultra vires the Act and was not 
for a public purpose: 
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(2) the orders refusing to release 
the premises were. arbitrary orders pass- 
ed without any reasons and. therefore, 
these orders must be quashed. and the 
petitioners must be allotted possession of 
the requisitioned premises in auestion. 


In State of Bombay v, V. R. S. Nanji, 
AIR 1956 SC 294, their Lordships in 
` terms held that it was impossible to pre- 
ciselv ‘define the expression “public pur- 
pose”. In each case all the facts and cir- 
cumstances would require to be closely 
examined in order to determine whether 
a public purpose was established. Prima 
facie the Government was the best judge 
as to whether public purpose was serv- 
ed by issuing a requisition order, but it 
was not the sole Judge. The Courts have 
the jurisdiction and it was their duty to 
determine the matter whenever a ques- 
tion was raised. whether a requisition 
order was or was not for a public pur- 
pose. Where therefore the acquisition 
was for housing a Road Transport Cor- 
poration employee. looking to the acti- 
vities of the Corporation under Section 
19 (1) of the Road Transport Corporations 
Act. 1950, which were so interlinked 
with its successful functioning as a Road 
Transport Corporation that requisition- 
ing or acquisition of property to ad- 
vance and ensure those activities must 
be regarded as for a public purpose. 
Thus an order of the Government of 
Bombav passed under Section 5 (1), 
Bombay Land Requisition Act, 1948., re- 
quisitioning a part of the building for 
housing an officer of the Corporation 
was an order for public purpose as it 
was essential for the Corporation to pro- 
vide such an accommodation to its em- 
plovees in order to ensure an efficient 
working of the Road Transport system 
and as such, the order was valid. In 
Smt. Chanchalben v. State of Gujarat, 
ILR (1964) Guj 227 Division Bench con- 
sisting of Miabhoy J. (as he then was) 
and myself had again considered this 
question in the light of the aforesaid 
decision in Nanji’s case. At page 243 
Miabhoy J. speaking for the Division 
Bench in terms pointed out that such 
purpose of housing State Government 
servants was a public purpose. If the 
matter was regarded only from the 
point of view of the Government ser- 
vants, the purpose of the acquisition 
would be to advance the interest of the 
Government servants. However it is well 
known that no Government can carry on 
their administration efficiently by merely 
giving salary to their servants. The Gov- 
ernment should also assure to their ser- 
vants that on their transfer to a place, 
they would be provided with reasonable 
accommodation either immediately or 
within a reasonable period of time. To 
ensure such accommodation for their 
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servants, it is obvious that the Govern- 
ment must have at their disposal pre- 
mises which they could make available 
to their servants. It is easy to see that 
the efficiency of the Government service, 
would suffer if the servants have no ac- 
commodation on their transfer or no 
reasonable prospect of such accommoda- 
tion. If the Government did not make 
such accommodation available, their ser-, 
vants would have to compete in the open 
market for the same, If the Government 
servants were left to compete in the 
general market for obtaining accommo- 
dation, it is easy to see that they would, 
not be able to compete with the other, 
members of the community, specially in 
a city like Ahmedabad and in the hard 
times through which all are passing in 
modern times. Therefore. the question 
of giving accommodation to Government 
servants is vitally and directly concern-' 
ed with the question of the efficiency of 
Government service and that being so, 
it was held that requisitioning of pre-' 
mises for accommodating Government 
servants was essential and necessary to 
maintain efficiency in Government ser- 
vice. and, therefore. the impugned order 
of requisition came within the purview 
of the expression ‘public purpose’. Mr. 
Shah, however, vehemently argued that 
to interpret the word ‘public purpose’ 
stated in the impugned order in such a 
manner so as to make these premises 
always available to the Government for 
being allotted to different servants from 
time to time would be in fact acquisi- 
tion. So long as the petitioners’ title 
remained in these premises, they were 

not requisitioned at all. | 





i 





2. It is true that the requisition 
order does not specify any time-limit 
But mo such time-limit is required to} ~ 
be specified under the relevant provi- 
sions. The statute itself is a temporarv 
statute which is from time to time ex- 
tended. Therefore. we cannot hold that 
such requisition order which by different 
allotment orders from time to time is 
continued all this time right from 1960 
virtually amounts to an acquisition so 
as to be challenged by the petitioner. 
The petitioner is awarded compensation 
for the requisitioned premises which are 
needed for a public purpose. Mr. Shah 
in this connection further argued that 
even the acquisition law has to satisfv 
the rationality test under Article 19, It 
is not sufficient that the requisition is 
for a public purpose and that the owner 
whose property is requisitioned is paid ~ 
compensation but the law must satisfy 
the rationality test under Article 19 
Therefore. the power to continue pre- 
mises under requisition could never be 
arbitrary. It could not be exercised un- 
reasonably and perversely ignoring all 
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considerations of hardships to the peti- 
tioner. The circumstances may change 
and in the light of subsequent events 


there must be a duty in the Government 
to see whether the property of a. citizen 
can be kept indefinitely at the disposal 
of the Government. Such a reading of 
the statute would be a rational reading. 
In fact even the legislature has intended 
that the power under this statute should 
not be exercised arbitrarily. It has laid 
down its own guidelines. Under Section 
5 (1) if in the opinion of the State Gov- 
ernment it is necessary or expedient so 
to do. the State Government may by 
order in writing requisition any land 
for any public purpose. The proviso 
enacts that no building or part thereof 
wherein the owner, the landlord or the 
tenant, as the case may be, has actually 
resided for a continuous period of six 
months immediately preceding the date 
of the order shall be requisitioned under 
this section, Sub-section (2) provides 
that where any building or part thereof 
is to be requisitioned under sub-section 
(1), the State Government shall make 
such enquiry as it deems fit and make 
a declaration in the order of requisition 
that the owner, the landlord or the ten- 
ant, as the case may be. has not actually 
resided for a continuous period of six 
months immediately preceding the date 
of the order and such declaration shall 
be conclusive evidence that the owner, 
landlord or tenant has not so resided. 
Therefore, at the time of passing the 
order the guarantee is implicit that 
there shall be no hardship caused on 
the subject. Section 5 (2) contemplates 
inquiry that the concerned owner, the 
landlord or the tenant, has not actually 
resided therein for a continuous period 
of six months immediately preceding 


“ the date of the order and such declara- 


tion shall be conclusive evidence that 
the owner, landlord or tenant has not 
so resided, Therefore, in such case there 
could be no hardship. even the expres- 
sion ‘premises’ in Section 4 (3) was de- 
fined as a public building or a part of 
building let or intended to be let, If, 
_therefore, the premises which were in- 
tended to be let had become vacant 
and there was a requisition for a public 
purpose, the owner would not have any 
hardship. Therefore, the initial requisi- 
tion as per the statutory guidelines 
would be satisfying the rationality test. 
In Madan Gopal v. Dist. Magistrate, 
Allahabad, AIR 1972 SC 2656, in the con- 
text of the U. P. (Temporary) Accommo- 
dation Requisition Act, 1947, where also 
Section 3 empowered requisition if the 
authority was of the opinion it was ne- 
cessary to requisition accommodation 
for any public purpose. such a rational 
reading of statute was done so as_ ta 
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imply a notice and a hearing to the 
person affected, Requisitioning of a pro- 
perty deprived the owner of his cherish- 
ed right to hold and enjoy his property 
in view of acute scarcity of. accommoda- 
tion in the State and accommodation 
once requisitioned was ordinarily not 
expected to be restored early to the 
owner.’ Therefore. the authority must 
form a judicial opinion as on two points: 
(1) there exists a public purpose to war- 
rant making of an order of requisition, 
and (2) in view of the public purpose 
it is necessary to requisition particular 
accommodation. On the second aspect it 
was held that the authority should con- 
sider whether the particular accommo- 
dation was adequate for the public pur- 
pose for which requisition order was 
sought to be made. eg. if it was for anv 
public office. he must satisfy himself 
whether it was sufficient for the needs 
of the public and whether its location 
and structure were suitable for that 
office. He should also consider whether 
any other equally good or better accom- 
modation could be requisitioned for thet 
public office on payment of a lower 
amount of compensation, For these ob- 
jective factors the owner could suggest 
equally good alternative accommodation 


at lesser cost if notice was given and 
opportunity of hearing was provided. 
In some cases opportunity should be 


given to lead oral and documentary evi- 
dence e.g, where the owner pleaded 
that he needed the accommodation for 
his own residence. Therefore, in such a 
scheme and setting, Section 3 was held 
to imply a notice and opportunity of 
hearing. even though such power was 
an administrative power, as arriving at 
a just decision was the goal of even 
such a power with such a wide impact 
on the cherished right of the subject. 


3 Even so far as continuance of 
requisition is concerned, the Legislature 
has enacted provisions which make it 
amply clear that this power shall be 
exercised in a just manner. Section 9 (1) 
in terms enacts that the State Govern- 
ment may at any time release from re- 
quisition any land requisitioned ar con- 
tinued to be subject to requisition under 
the Act. Under Section 9 (2) (a) upon 
such release the land shall be restored 
as far as possible in the same condition 
in which it was on the date on which 
the State Government was put in pos- 
session thereof. and the State Govern- 
ment shall pay compensation for dete- 
rioration, if any. caused to the lend 
otherwise than by reasonable wear and 
tear or irresistible force. Under Section 
9 (3) when any land is to be released 
from requisition. the State Government 
may after making such enquiry, if any, 
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as it deems fit, specify by order in writ- 
ing the person to whom possession of 
the land has to be given. Under sub-sec- 
tion (7) of Section 9 for the purposes of 
releasing any land from requisition, the 
State Government may, by order direct 
the person to whom the State Govern- 
ment had given possession of such land 
and other person, if any, in occupation 
of such land to deliver possession to the 
officer authorised in this behalf. There- 
fore, the allottees who come from time 
to time are mere licensees of the State 
and the State has retained this power 
under Section 9 (7) to get vacant posses- 
sion so that on release of premises the 
requisitioned premises can be restored to 
the original person concerned. It is in 
this context that Section 9 (1) has to be 
examined as to whether it confers ab- 
solute discretion in the Government to 
release the premises or invests only judi- 
cial discretion. When the nature of the 
power is examined. which is power to 
continue property under requisition in- 
definitely. even when circumstance may 
change and subsequent events may make 
the exercise of the powers wholly arbi- 
trary and unjust, it is obvious that Sec- 
tion 9 (1) has been enacted by the Legis- 
lature so that the rigor of continu- 


ance requisition for an indefinite period. 


may be modified by the Government 
exercising its discretion in this matter. 
In Govindram v. State of M. P.. AIR 
1965 SC 1222 at p. 1226, their Lordships 
pointed out that the words “may pass 
such orders” would mean no more than 
that Government must make its orders 
to fit the occasion, the kind of the 
order to make being determined by the 
necessity. As stated in Maxwell on the 
Interpretation of Statutes:— 


“Statutes which authorise persons 
to do acts for the benefit of others, or, 
as it is some times said, for the public 
good or the advancement of justice have 
piven rise to controversy when confer- 
ring the authority in terms simply 
enabling and not mandatory. In enact- 
ing that they ‘may’ or ‘shall’ if they think 
t or “shall have power”, or that “it 
shall be lawful” for them to do such 
acts a statute appears to use the langu- 
age of mere permission, but it has been 
so often decided as to have become an 
axiom that in such cases such expres- 
sions may have—to say the least—a com- 
pulsory force. and so would seem to be 
modified by judicial exposition.” 


This was an instance where. on the ex- 
istence of the condition precedent. the 
grant of money or pension becomes nh- 
ligatory on the Government. notwith- 
standing that in Section 5 (2) the Gov- 
ernment had been given the power to 
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pass such orders as it deems fit and in 
sub-section (3) the word ‘may’ was used. 
The word ‘may’ is often read as ‘shall’ 
or ‘must? when there was something in 
the nature of the things to be done 
which made it the duty of the person 
on which the power was conferred to 
exercise the option. Further proceedings 
their Lordships held that the Govern- 
ment must, if it was satisfied that an 
institution or service must be continued 
or that there was a descendant of a for- 
mer ruling chief, grant money or pen- 
sion to the institution or service or to 
the descendant of the former ruling 
chief, as the case may be. Of course it 
need not make a grant if the person 
claiming is not descendant of a former 
ruling chief or there is other reason- 
able ground not to grant money or pen- 
sion. But except in those cases where 
there are good grounds for not granting 
the pension, Government was bound to 
make a grant to those who fulfil the 
required condition and the word ‘may’ 
in the third sub-section though appa- 
rently discretionary has to be read as 
‘must’. Further proceeding their Lord- 
ships held that in such cases the Act 
laid on the Government a duty which 
obviously must be performed in a iudi- 
cial manner, The persons concerned 
were entitled to know the reasons whv 
their claim for the grant of money or 
pension was rejected by the Government 
and how they were considered as not 
falling within the class of persons whn 
had, it was clearly intended by the Act, 
to be compensated in this manner. Fven 
in those cases where the order of the 
Government was based upon confidential 
material, the Court had insisted that 
reasons must appear when Government 
performs curial or quasi-judicial func- 
tions. Therefore, if there was no such 
speaking order, the order of the State 
Government must be quashed. Besides, 
even under Articles 14 and 19 the ra- 
tionality tests would require that the 
Government must have under Section 9 
(1) only a judicial discretion, for other- 
wise the authority would be able to dis- 
criminate persons who would be simi- 
larly situated. Such orders of release 
must be passed by the Government, if 
the subject is able to show that an occa- 
sion has arisen which would justify the 
release of the premises or that its fur- 
ther continuance under the requisition 
would be unjust. Every statutory power 
had always -to. be exercised reasonably 
as per the settled legal position and 
that is why the word ‘may’ in the con- 
text of Section 9 (1) must be read as 
‘must’ so that the Government would be 
bound to release the premises. if the 
occasion so demanded justice being done 


and the necessity of the occasion justi- 


i 
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fied exercise of the power. The power in 
such circumstances would be a power 
coupled with the duty to exercise their 
power with restraint and after properly 
balancing the needs cf the public pur- 
pose on the one hand and the funda- 
mental right of the petitioner to occupy 
his own property. The authority would 
bave to achieve a. just balance. 
public interest must have an overriding 
consideration but still wise balance 
could always be achieved by considering 
the request of the subject with an open 
mind and by exercising statutory power 
as per its guidelines as. explained by his 
Lordship in Madan Gopal’s case. It is 
true that Section 9 (1) does not lay down 
any guidelines expressly but they have 
to be implied from the very nature of 
the provision that it is a provision which 
seeks to end the requisition which was 
for indefinite period. Therefore, the 
whole object of Section 9 (1) is to con- 
fer statutory power on the highest body 
—the State Government—to see that 
this power‘of release from requisition 
is exercised in a just manner by com- 
pliance with the needs of the public 
purpose on the one hand as against the 
needs of the subject. If at the initial 
stage the Legislature was so conscious 
as to see that no undue hardship was 
caused to the subject, whose property 
was made available to remain at the 
disposal of the State for a public pur- 
pose. the same criterion of avoiding un- 
told hardship to the subject would hold 
good. and so long as the requisition is 
continued by refusing to release the pre- 
mises in exercise of the statutory power 
under Section 9 (1). Such an interpreta- 
tion of the quasi-judicial discretion to 
release the requisitioned premises when 
the necessity arose and to make its exer- 
cise as per these implied guidelines 
would alone make the entire scheme a 
rational scheme so as to satisfy the ra- 
tionality test falling under Articles 14 
and 19 (1) of the Constitution. Howso- 
ever the individual’s right may have to 
be sublimated in the wider interests of 
the community, if some ‘reasonable ac- 
commodation can be made of the subject’s 
interest, when all the relevant weights 
are thrown in the scale, if the scale does 
not tilt unduly against the State. this 
limited right of the subject must be ac- 
commodated. Such a wise balance is 
always a sure solution in all such prob- 
lems when the individual’s interest has 
to be sublimated in the larger whole. 
To give an illustration if the citizen’s 


- property has been under continuous re- 


quisition for such a public purpose of 
housing a State servant for such a large 


number of years, and if in the mean- 

while due to change of circumstances the 

citizen is thrown on the road, it would 
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be surely unjust to continue the requi- 
sition by fresh allotment orders by not 
allowing the subject to occupy his own 
property. Besides, the Government may 
have built a number of quarters for 
housing State servants and the necessity 
which it felt at the initial stage bv pau- 
city of Government quarters may not 
remain ‘so accute as when it exercised 
this power. Therefore. we can never 
accept Mr. Chhaya’s contention that Sec- 
tion 9 (1) confers absolute discretionary 
power on the State and the subject has 
no right even when he brings all facts 
to show that circumstances have so much 
changed that it would be just to release 
his premises from requisition. Such a 
function being .a quasi-judicial function 
must.be exercised by passing the speak- 
ing order so that these reasons can be 
scrutinised by this Court in writ juris- 
diction. As laid down in Travancore 
Rayon’s case, AIR 1971 SC 862 (866) 
insistence of a reasoned order served 
two main purposes: 


(1) to serve as deterrent on the 
Sue erty from passing arbitrary order; 
an 


(2) that this Court would be in a 
position to consider what passes in the 
mind of the authority and whether the 
order was influenced by consideration of 
nolicy, or expediency or was passed on 
the relevant guidelines as laid down by 
the State. 


In Daud Ahmad v. District Magistrate, 
Allahabad, AIR 1972 SC 896, a similar 
question had arisen and a landlord’s 
premises were requisitioned for the ‘resi- 
dence of a Judge of the Allahabad High 
Court. The owner whose premises were 
so requisitioned had written to the 
learned Chief Justice that on retirement 
of the concerned Judge the premises 
should be handed over to him. The 
learned Chief Justice recommended 
petitioner’s application for release of 
the accommodation, - The petitioner had 
moved authorities for release of those 
premises, When the petitioner had occu- 
pied these premises, which were deliver- 
ed by the retiring Judge to him. his 
occupation was not held to be illegal. 
As regards his application for release. 
their Lordships pointed out that depri- 
vation of propérty affects the rights of 
a person. If under the Requisition Act 
the landlord was to be deprived of the 
occupation of the premises the District 
Magistrate had to hold an enquiry in 
order to arrive at an opinion that there 
existed alternative accommodation for 
the landlord or the District Magistrate 
was to provide alternative accommoda- 
tion as per the relevant rule. The opin- 
ion as to alternative accommodation was 
not an impersonal obligation. It was a 
determination of a fact. Such an opinion 
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had to be formed on the existence of 
facts by the District Magistrate by hold- 
ing an enquiry and not on turning the 
idea within himself without giving the 
petitioner any say in the matter. Hence 
the protection of audi alteram partem 
rule was attracted. Their Lordships in 
terms followed the classic decision in 
A. K. Kraipak v, Union of India, AIR 
1970 SC 150, by in terms holding that 
the application of the idoctrine of audi 
alteram partem to the exercise of anv 
statutory power depends primarily on 
the purpose and provisions of the Act. 
In Kraipak’s case, in dealing with the 
preparation of a selection list for ap- 
pointment of officers to the Indian Fo- 
reign Service. it was held that one of 
the purposes of the rule of natural jus- 
tice was to prevent miscarriage of jus- 
tice. The principle of natural justice 
has been applicable to administrative 
enquiries or quasi-judicial enquiries. It 
was the nature of the power and the 
circumstances and conditions under 
which it was exercised that would occa- 
sion the invocation of the principles of 
natural justice. Deprivation of property 
affects rights of a person. and therefore, 
in such cases where the petitioner had 
made specific request to be allowed 
occupation of the requisitioned premises 
on the ground that the other house was 
inadequate and insanitary. the District 
Magistrate could decide only after due 
enquiry and investigation on materials 
whether any alternative accommodation 
existed. It was this decision which was 
approved: in Madan Gopal’s case, AIR 
1972 SC 2656. Therefore, as per settled 
legal position such a release order must 
be a just order with reasons. In the pre- 
sent case there is no reasoned order 
whatever and a bald conclusion is stated 


by the officer that the petitioner’s re- 
quest for release cannot be accepted. 
4. .In the affidavit-in-reply the 


only reasons sought to be assigned, even 
though not stated in the order. are that 
the request was mala fide because in- 
stead of the daughter Jaya and her hus- 
band, the petitioner had allowed the 
ground floor portion to be used by the 
other daughter Kailash and her husband. 
The occupation of a married daughter 
whether it was Jaya or Kailash is for 
the members of the family and the peti- 
tioner’s request could never be said to 
be mala fide on this ground. Besides, it 
is settled legal principle as pointed out 
by the Commr. of Police v. Gordhandas, 
AIR 1952 SC 16 at p. 18 that public 
orders publicly made in exercise of the 
statutory authority can never be con- 
strued in the light of the explanation 
subsequently given by the officer making 
the order of what he meant or what 


was in his mind or what he intended to 
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do. Public orders made by public autho- 
rities are meant to have public effect 
and are intended to affect the actings 
and conduct of those to whom they are 
addressed and must be construed objec- 
tively with reference to the language 
used in the order itself. Therefore. the 
authority could really never support his 
orders on the explanation that he now 
tenders, The explanation sought to be 
tendered is not a reason at all. It is a 
completely prejudicial approach to say 
that giving of premises to another 
daughter would make the owner's re- 
quest for his premises mala fide. The 
owner had purchased this property at 
such huge cost and had sunk money in 
rebuilding the premises when he was 
well settled at Savlu in the hope that 
when he required it for his own occupa- 
tion it would be available to him, The 
premises were requisitioned because the 
owner had been at Savli. The first floor 
had been requisitioned in the year 1960. 
It is the owner’s case that thereafter the 
circumstances have considerably changed 
and as many as five officers have come 
and gone from the requisitioned pre- 
mises. The Government had built vari- 
ous quarters and made them available 
to Government servants. It was only 
when vacancy arose by reason of. the 
fact that the allotted servant had vacat- 
ed that the petitioner renewed his re- 
quest. The petitioner was 70 years of 
age and if he wanted to retire at this 
age by coming to Baroda and if he want- 
ed these premises, it could hardly be 
said that his request was not a bona 
fide request, Therefore. to turn down 
the request on the ground that this was 
a mala fide request would be perverse 
exercise of the- statutory power vested 
in the Government under Section 9 (1). 
This is, therefore a case of complete 
non-application of mind and, therefore, 
we must quash the two- impugned 
orders at Annexures C and D, although 
we cannot quash the order at Annexure 
A as contended by Mr. Shah. 


5. In the result, we allow this 
petition and issue a writ of certiorari 
to quash the impugned orders at Anne- 
xures C and D. We issue a mandamus 
to the Collector who has to exercise sta- 
tutory powers under Section 9 (D to 
dispose of the petitioner’s request for 
release of the premises according to 
law in the light of the aforesaid obser- 
vations. As the matter has been suffi- 
ciently delayed all this time the Collec- 
tor shall as far as possible dispose of 
this application within a period of two 
months from today. Rule is accordinglv 
made absolute with costs. 


Petition allowed. 
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Bai Kanchangauri Chhaganlal. Ap- 
pellant v. Chandulal Virjibhai Tank, 
Respondent. 


Second Appeal No, 605 of 1971 witb 
Civil Application No. 1454 of 1972, D/- 
26-9-1972. 

Index Note:— (A) Hindu Marriage 
Act (1955), S. 9 — Restitution of conju- 
gal rights —- Withdrawn from the society 
of petitioner without reasonable ‘excuse 
— Onus to prove primarily rests on the 
petitioner. 

Brief Note:— (A) It is the petitioner 
(husband or the wife) who files the peti- 
tion for restitution under S. 9 has to 
make good the statements in the petition 
alleging that the other spouse has, with- 
out reasonable excuse. withdrawn from 
the society of the petitioner. The initial 
burden to prove such a statement is on 
the petitioner. Sub-section (2) of Sec. 9 
deals with defence plea in answer to the 
petition showing that there is no ground 
for granting the petition. The defence 
may not be proved in a given case, but 
absence of such proof cannot prove the 
petitioner’s case. (Para 5) 


H. K. Gandhi, for Appellant; D. D. 
Vyas, for Respondent. 


JUDGMENT :— This is a Hindu 
wife’s appeal directed against the deci- 
sion of the learned District Judge, Raji- 
kot. given on July 31. 1971. in Civil Ap- 
peal No. 59 of 1970, thereby reversing 
the decree of dismissal of the present 
respondents Hindu Marriage Petition 
No. 50 of 1968 which was filed on Sep- 
tember 27, 1968 under Section 9 of the 
Hindu Marriage Act, 1955 (Act No. 25 
of 1955) for restitution of conjugal rights. 

` The learned ‘trial Judge had dismissed 
the petition on the ground that the peti- 
tioning husband who is the respondent 
herein had failed to prove the averment 
in the petition. namely, that the wife 
had withdrawn from the society of her 
husband without reasonable excuse. He 
also found that the respondent-wife had 
proved that she had been treated by the 
petitioning husband with cruelty, Hav- 
ing regard to these findings, the learned 
trial Judge dismissed the petition. In 
reaching his conclusion, the learned 
Judge had considered the oral as well 
as the documentary evidence on record. 
In husband’s appeal against this decision 
of the trial Judge, the Jearned District 
_Judge has found that there was no proof 
of legal cruelty or any cruelty against 
the wife which gave her a reasonable 
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cause to stay away from the husband. 
He has found that the wife had almost 
condoned the husband’s previous acts. 
He appears to have approached the case 
from an erroneous legal approach in 
considering as he has done in para 8 of 
his judgment that the wife has to prove 
just- cause for staying away and that 
the Court. has first to decide whether 
the wife had withdrawn from the hus- 
band’s society without any reasonable 
excuse. although he has then observed 
that even though the burden would be 
on the husband, the husband can show 
by evidence that he was keeping and 
was still ready and willing to keep his 
wife with him and that there was no 
reason for the wife to refuse to stay 
with him and if in answer to these alle- 
gations, the wife comes with a case that 
there was physical and mental cruelty. 
she has to prove cruelty. The learned | 
Judge has then considered the corres- 
pondence exchanged between the par- 
ties and seems to have formed an opin- 
ion that the correspondence showed the 
husband’s anxiety for the welfare of 
the wife and children. But. the learned 
Judge has not considered the oral evi- 
dence of the parties on record although 
he has incidentally referred to some part 
of the evidence. In this approach to the 
case, the learned Judge has allowed the 
appeal and reversed the decision of the 
learned trial Judge. ‘ 


2. Mr. H. K. Gandhi, learmed ad- 
vocate appearing on behalf of the ap- 
pellant wife. has contended before me 
that the learned Judge has made a 
wrong legal approach in so far as he 
has not followed the- decision of a Di- 
vision Bench of the Gujarat High Court 
given in First Appeal No. 180 of 1960 
on 25-11-1960 wherein it has been held 
that the evidence on record should be 
viewed from the correct angle provided 
by sub-section (1) of Section 9 of the 
Hindu Marriage Act which requires that 
there must be a satisfaction on the part 
of the Court about the statement made 
in the petition and that the wife must 
be shown to have withdrawn from the 
society of the husband without reason- 
able cause. These two factors must ne- 
cessarily be present before the Court 
for granting a decree of restitution of 
conjugal rights He contended that it 
was wrong to place the entire burden to 
prove these ingredients on the wife Mr. 
Gandhi contended that the learned Judge 
has merely considered the correspond- 
ence between the parties which is a 
neutral circumstance and that he has 
failed to consider the relevant oral evi- 
dence and the relevant circumstances c~ 
record. Mr, D. D. Vyas, learned advo- 
cate appearing on behalf of the respon- 
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dent-husband, has supported the decree 
of the trial Court. . 


3. | Now. it is not in dispute that 
the parties to this appeal are respective- 
ly the wife and the husband whose 
marriage was solemnized according to 
Hindu religious rites at Rajkot on June 
26, 1961. The parties belong to “Kadia” 
(mason) community. The husband was 
aged 33 and the wife 27. The husband 
was serving in Air Force as a corporal 
at the time of his marriage and was post- 
ed at Khadagpur, near Calcutta. At pre- 
- sent, he is posted at Jamnagar since 
Aug. 1968 and is drawing a total salary 
‘of Rs, 195/- including dearness allow- 
ance per month, The parties went to 
live at Khadagpur some time after the 
marriage where the parents of the hus- 
band were also residing. The wife was 
pregnant in the later half of the vear 
°1961 and was sent for delivery to her 
parental home at Rajkot.-It appears that 
the husband had also gone to Rajkot 
some time before the time of the deli- 
very which took place on May 17. 1962. 
A child (son) was born to the wife, but 
it died soon thereafter. The husband took 
away the wife with him to Khadagpur on 
the 17th day of the delivery, although 
the wife was in a weak state of health 
and the required period of rest or con- 
finement was not over and although she 
had felt distressed because of the death 


of the first child. The wife’s case is that ` 


at first, they stayed at Khadagpur for 
about two years and during this period, 
her husband, who was ill-tempered. was 
beating her and was not allowing her 
free movements. After two years, the 
husband was transferred to Siligauri in 
Assam and there they stayed alone. that 
is to say, without their parents who con- 
tinued to stay at Khadagpur. They stayed 
at Siligauri for a period of about two 
years. During this period, she again 
became pregnant and was admitted in a 
Maternity Hospital at Siligauri for deli- 
very and son Rajesh was born to her. 
According to the wife, within the 9th day 
of her delivery, the husband left for Kha- 
dagpur alone without making any ar- 
rangement for the treatment or care of 
his wife, and child. At Siligauri also. she 
was not well treated and on one occas- 
sion the husband had thrown a lantern 
at her which has left a permanent scar 
on her forehead on the right side which 
is visible to the naked eye. The husband 
has tried to explain his absence from 
Silisauri during the wife’s confinement 
- period by saying that he had gone to 
Khadagpur to pay respects to his aged 
parents because it was Diwali time. On 
completion of two years’ service at Sili- 
gauri, the husband was again transferred 
to Khadaspur where he took his wife 
and son Rajesh. They continued to live 
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in Khadagpur and the wife was again 


pregnant while at Khadagpur some time’ 


in the latter half of the year 1966. Dur- 
ing her stay at Kharagpur. she was given 
the same cruel treatment. Even when 
her brother Mansukhlal had gone there 
on a courtesy visit, she was not allowed 
to talk with him. She was then sent 
away by her husband to her perental 
home at Rajkot for: her third delivery on 
15-9-1966 via Bombay where her sister 
was residing. She delivered a child — 
son Sunil at Rajkot on 11-3-1967. Ever 
since, she had to continue to stay at Raj- 
kot at her parental home with their two 
sons and they have been neglected by the 
husband and not provided for. The hus- 
band’s case as set up in the petition is 
that the wife was not returning to the 
matrimonial home in spite of his repeat- 
ed requests. and in spite of his having 
gone to call her personally and this was 
without any reasonable excuse. It was 
on these pleadings that the relevant 
issues were raised by the learned trial 
Judge and the parties did join the issues. 
The learned trial Judge has considered 
the oral evidence of the parties. He has 
analysed the evidence of the wife and 
discussed it in paragraph 7 of his judg- 
ment, Besides referring to the incident 
of throwing of a lantern by the husband 
on the forehead of the wife while she 
was at Siligauri, the learned Judge has 


also referred to the incident of the hus-” 


band giving a push to the wife in the 
presence of the wife’s parents. He has 
also considered the evidence of the wife’s 
brother Mansukhlal who has been exa- 
mined at Exhibit 56 and who has stated 
that he had gone to Khadagpur and he 
had found that his sister Kanchangauri’s 
condition was delicate and her body had 
become quite lean and she could not be 
recognized at first sight. The evidence 
of Kanchangauri (wife) saying that she 
was ill-treated while at Khadagpur and 
Siligauri and again at Khadagpur was 
accepted by the learned Judge, He had 
rejected the plaintiff’s case that there 
was no justifying cause for the wife to 
stay away from the husband. But, the 
learned District Judge has not considered 
the oral evidence and the relevant cir- 
cumstances, and merely drawn inferences 
from the correspondence between the 
parties without reference to the oral evi- 
dence and forgetting that a Hindu wife 
does not ordinarily show the causes of 
friction in such correspondence until a 
point of no return is reached. He has 
approached the whole case from an er- 
roneous legal angle. He has not even 
framed specific points for determination 
as required by Order 41. R. 31 of the 
Civil Procedure Code and the only point 


for determination that he has raised is 
“Whether the decree for restitution of 








1973 Kanchangauri v. Chandulal (Shah J.) 


conjugal rights should be granted?” I 
must say that this is no “point” at all. 
The exact questions which arise in the 
appeal and which require determination 
must be stated in the judgment so as to 
focus the attention of the Court and the 
parties on the specific and rival conten- 
tions which arise for determination. 
Apart’ from that, it appears that - the 
learned Judge has without considering 
the relevant material circumstances ac- 
cepted the husband’s casa on a mere 
reading of the correspondence and grant- 
ed a decree for restitution of conjugal 
rights. f 

4. Now, Section 9 (1) of the Hindu 
Marriage Act, 1955 (Act No. 25 of 1955) 
which is hereinafter referred to as ‘the 
Act” reads as under: 

"9 (1). When either the husband or 
the wife has, without reasonable excuse, 
withdrawn from the society of the other, 
the aggrieved party may apply. by peti- 
tion to the district Court, for restitution 
of conjugal rights and the Court, on be- 
ing satisfied of the truth of the state- 
ments made in such petition and that 
there is no legal ground why the appli- 
cation should not be granted, may decree 
e of conjugal rights according- 
y.” 

5. Sub-section (2) of Section 9 
reads as under: 

“9 (2). Nothing shall be pleaded in 
answer to a petition for restitution of 
conjugal rights which shall not be a 
ground for judicial separation or for 
nullity of marriage or for divorce.” 


Jt is clear that the above-referred two 
sub-sections are distinct ones. Sub-sec- 
tion (2) relates to- the respondent’s de- 
fence to the petition for restitution of 
conjugal rights and is not to be construed 
as part of sub-section (1). Sub-section 
(1) stands by itself. Sub-section (1) re- 
quires that the Court must be satisfied 
(i) of the truth of the statements made 
jn such petition, namely. that the hus- 
band or wife has, without reasonable ex- 


cuse, withdrawn from the society of the ` 


other, and (ii) that there is no legal 
ground why the application should not 
be granted, which has reference to the 
provisions of Section 23 of the Act. Thus, 
it is the petitioner, may be the husband, 
may be the wife, who files the petition 
for restitution of conjugal rights that has 
to make good the statements in the peti- 
tion alleging that the other spouse has, 
without reasonable excuse, withdrawn 
from the society of the petitioner. The 
initial burden to prove such a statement 
is on the petitioner. Sub-section (2) deals 
with defence plea in answer to the peti- 
tion showing that there is no ground for 
eranting the petition. The defence may 
not be proved in a given case. but-ab- 
sence of such proof cannot prove the 


[Prs. 3-11] Gui. 277 


petitioner’s case. As observed by a Divi- 
sion Bench of this High Court in the un- 
reported decision in First Appeal No. 180 
of 1960 filed by the wife and decided on 
November 25/28, 1960 by S, T. Desai, C. J. 
and Bakshi J. (Judgment by Bakshi J.): 

"The section, therefore, requires that 
there must be a satisfaction on the part 
of the Court about the statements made 
in the petition, and that the wife must 
have withdrawn from the society of the 
husband without reasonable cause. It is, 
therefore, clear that in the case of a 
husband, who files a petition for restitu- 
tion of conjugal rights, these two factors 
must necessarily be present before the 
Court can grant a decree for restitution. 
It was, therefore, in our opinion, wrong 
to place the entire burden of proof on 
the appellant to prove cruelty and to say 
that unless and until the appellant estab- 
lished conclusively her defence of cruelty, 
the suit of the respondent must neces- 
sarily be decreed. It appears, therefore, 
that the learned District Judge has view- 
ed the entire evidence of the case from 
a wrong angle and has. therefore, come 
to the conclusion which cannot be sup- 
ported.” , 

6- It is thus clear that the defence 
plea of cruelty raised by the respondent 
to the petition is a distinct plea from the 
petitioner’s plea for obtaining a decree 
for restitution of conjugal right under 
Section 9 of the Act. Both may co-exist 
in a given case; but what is material is 
that the petitioning party must prove 
that the other spouse has withdrawn 
from the society of the petitioner with- 
out reasonable excuse and for the pur- 
pose, must prove the truth of the state- 
ments made in the petition. It is from 
this angle that the case must be ap- 
proached, but is not approached. I have, 
therefore, allowed the learned advocates 
of the parties to take me through the 
entire evidence — oral and documentary. 
(Paras 7 to 10 x x x x x x x x) 


11. As aforesaid, the husband had 
a violent temper and did not treat the 
wife as he ordinarily should have, was 
frequently beating her and had exhibited 
such bad temper even while the wife was 
at her parent’s home and in their pre- 
sence. ` This was only on the 17th day 
of the first delivery and while the wife 
was in the mourning, her first child hay- 
ing died soon after his birth. The treat- 
ment that he meted out to the wife dur- 
ing the second pregnancy and especially 
while she was in the maternity home at 
Siligauri when he had gone away to 
Khadagpur, the incident of throwing a 
burning lantern at her face which has left 
on her forehead an indelible scar visible 
even to-day, and to add to all this. ‘the 
fact that during the third pregnancy of 
Kanchan while she was at Rajkot, the 
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petitioning husband wrote letter Ex, 39 
are circumstances which show a syste- 
matie course of cruel conduet of the 
petitioner justifying the wife's withdrawal 
from the society of the husband. The 
subsequent conduct of the petitioner also 
shows that he did not care for his wife 
and two sons, but has neglected them. 
The accusation of theft which was sought 
to be made by Ex. 40 also shows such a 
working of the mind of the husband. In 
my opinion, these circumstances clearly 
indicate that the wife had a justifying 
cause to remain away from the husband. 
This is apart from the fact that the hus- 
band has failed to show the reason why 
the wife has withdrawn from the society 
and has failed to prove the truth of the 
statements made by him in his petition. 
The defence of cruelty must also be up- 
held in the context of the evidence and 
the circumstances aforesaid, Thus, the peti- 
tioning husband is not entitled to a de-- 
cree for restitution of conjugal right. I 
must accordingly set aside the decree 
passed by the learned District Judge, 
allow this appeal and dismiss the petition 
for restitution of conjugal rights. 

(Para. 12x x x xX x x x x) 

13. Appeal allowed with costs 
throughout. Application No. 1454 of 1972 
allowed with no order as to costs. 

Appeal allowed. 
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Mansukhlal Kapurchand Sanghvi and 
another, Appellants v. Shushilaben Dur- 
labhji Virani and another, Respondents. 

Letters Patent Appeal No. 58 of 
1968 with 8 of 1970, D/- 22-9-1972, against 
judgment of B. R. Sompura, J. in S 
Nos. 465 and 466 of 1965. . 

Index Note:— (A) Letters Patent 
(Bom.) (as applied to State of Gujarat), 


Clause 15 — Letters Patent Appeal — -> 


New point — A point involving a pure 
question of law even if not raised ear- 
lier, can be raised for the first time in 
Letters Patent Appeal. (Para 5) 

Brief Note:— (A) There is no rule 
of law absolutely prohibiting a party 
from urging a new point in a Letters 
Patent Appeal. Although an appellant 
is not entitled as a matter of right to be 
heard on a point not raised by him in 
earlier proceedings. Court hearing the 
appeal has discretion in proper cases to 
permit raising of such a point in the inte- 
rest of justice., There is a distinction 
between the right of the appellant to urge 
a new point and power of the Court to 
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permit raising of it. (1971) 12 Guj LR 
610. Followed; AIR 1965 Guj 293, Not 
Foll. (Paras 4, 5) 
Hence, the appellant could be per- 
mitted to urge for the first time in L. P. 
appeal a claim for protection under Sec- 
tion 12 (1) of the Bombay Rents, Hotel 
and Lodging House Rates Control Act 
(57 of 1947) as extended to Saurashtra 
area of the Gujarat State by the Gujarat 
Act (57 of 1963) even though it was not 
urged by him before the Judge hearing 
second appeal. (Paras 1. 4, 5, 6) 
Index Note:— (B) Bombay Rents, 
Hotel and Lodging House Rates Control 
Act (57 of 1947), Section 12 (1) — Suit for 
ejectment filed when Saurashtra Rent 
Control Act (22 of 1951) was in force — 
Bombay Act extended to Saurashtra area 
on repeal of the Saurashtra Act by Guja- 
rat Act (57 of 1963) — Held, the Bombay 
Act would be applicable to the premises 
to be evicted from and the protection 
under Section 12 (1) would be available. 
(i973) 14 Guj LR 410, Referred. 
(Para 6) 


Cases Referred: Chronological Paras 


1972 L, P. A. No. 89 of 1970, D/- 
22-9-1972 = (1973) 14 Guj LR 
41 3 


0 
(1971) 12 Guj LR 610 = 1972 Ren 
CR 489, Hussein Dadu v, Bai 
Kunverbai : 
AIR 1965 Guj 293 = ILR (1965) 
Gui 145. Kadi Municipality v. 
New Chhotalal Mills - 4. 
AIR 1962 Guj 128 = 3 Guj LR 269 
(FB), State v. Gordhandas 
AIR 1952 Bom 106 = 53 Bom LR 
883, Ramabai v. Raghunath 
AIR 1936 Bom 227 = 38 Bom LR 
221, Sattappa Gurusattappa v. 
Md. Appalal Kazi 5 
AIR 1934 All 719 = 3 All WR 611, 
Parbhulal v. Badri 5- 
AIR 1934 Bom 466 = 36 Bom LR 
1052, Shripad v. Shivram 5 
AIR. 1931 All 490 = 1931 All LJ 
715 (FB), Mahabir Singh v, Dip 
Narain Tewari > 
AIR 1930 Lah 632 = 31 Pun LR 
281, Teja Singh v. Gurchran Singh 5 
J. R. Nanavati (in L. P. A. 58 of 1968) 
and D. D. Vyas fin L. P. A. 8 of 1970), for 
Appellants; Suresh M. Shah, for Res- 
pondents) (in both the Appeals). 
- BHAGWATI, C. J.:— These Letters 
Patent Appeals involve an interesting 
question of law relating to the scope of 
an appeal preferred under Clause 15 of 
the Letters Patent against a decision 
given by a Single Judge of the Hirh 
Court in Second Appeal. The question 
is. whether an appellant in such a Let- 
ters Patent Appeal is entitled to raise a 
new contention which has not been taken 
by him before the learned Judge hearing 
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_ the Second Appeal or he is limited only 
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to the contentions advanced by him at 
the hearing of the Second Appeal. ‘The 
question is of some importance and it is 
necessary to examine it closely because 
there are conflicting decisions of this 
Court and the conflict has to be resolved. 
The facts giving rise to these Letters 
Patent Appeals are similar in material 
particulars and it would therefore, be 
sufficient if we state the facts of only 
one of them, namely, Letters Patent Ap- 
peal No. 58 of 1968. 


2. The plaintiff in Letters Patent 
Appeal No. 58 of 1968 filed a suit against 
the defendant to recover possession of 
certain premises let to the defendant. 
The premises were situate in an area 
which formed part of the former State 
of Saurashtra. The case of the plaintiff 
was that the premises were new premises 
erected and let for the first time after 
ist January 1951 and by reason of Sec- 
tion 4 (2) of the Saurashtra Rent Control 
Act, 1951, (hereinafter referred to as the 
Saurashtra Rent Act) the premises were 
exempt from the applicability of the 
Saurashtra Rent Act and the plaintiff 
was, therefore, entitled to recover pos- 
session of the premises from the defen- 
‘dant under the ordinary law of landlord 
and tenant. The defendant in his written 
statement conceded that the premises 
were new premises erected for the first 
time after lst January 1951 but accord- 
ing to him he was not the first tenant of 
the premises and the premises could not, 
therefore, be said to be “let for the first 
time on or after lst January 1951” and 
the exemption granted under Section 4 
(2) was accordingly not available and 
the premises were governed by the Sau- 
rashtra Rent Act- The defendant thus 
pleaded the protection of the Saurashtra 
Rent Act and contended that the suit 
was liable to fail, as no ground was made 
out by the plaintiff which would entitle 
him to recover possession of the premises 
from the defendant under the Saurashtra 
Rent Act. The trial Court took the view 
that the premises were new premises 
erected for the first time after lst Janu- 
ary 1951 but as the letting of the pre- 
mises to the defendant was not the first 
letting after lst January 1951, the ex- 
emption under Section 4 (2) could not be 
invoked by the plaintiff and the premises 
were governed by the Saurashtra Rent 
Act and since no ground under Sec. 12 
or 13 of the Saurashtra Rent Act was 
made out by the plaintiff, he was not 
entitled to recover possession of the pre- 
mises from the defendant. On this view, 
the learned trial Judge negatived the 
claim for recovery of possession and dis- 
missed the suit. The plaintiff being ag- 
grieved by the decision of the learned 
trial Judge preferred an appeal against 
it but the learned District Judge who 
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heard the appeal agreed with the view 
taken by the learned trial Judge and 
dismissed the appeal. The plaintiff there- 
upon preferred a Second Appeal to this 
Court. The Second Appeal came up for’ 
hearing before Mr. Justice Sompura. The 
main contention urged on behalf of the 
plaintiff before Mr. Justice Sompura was 
that the premises were exempt from the 
applicability of the Saurashtra Rent Act 
by reason of Section 4 (2) and the plain- 
tiff was, therefore, entitled to recover 
possession of the premises from the de- 
fendant according to the ordinary law 
of landlord and tenant. This contention 
found favour with Mr. Justice Sompura. 
The learned Judge took the view that in 
order to attract the applicability of Sec- 
tion 4 (2) of the Saurashtra Rent Act two 
conditions were required to be satisfied; 
(1) the premises should be new premises 
erected for the first time on or after Ist 
January 1951 and (2) they should be let 
for the first time on or after Ist January 
1951. The first condition was admittedly 
fulfilled in the present case and so far as 
the second condition was concerned, that 
was also, according to the learned Judge, 
satisfied because the premises had not 
been let at any time before ist January 
1951 but they were let for the first time 
on or after that date. The learned Judge 
observed that what the second condition 
required was that the premises should not 
have been let at any time before ist 
January 1951 but should be let for the 
first time on or after that date and not 
that the letting in question should be the 
first letting so that the second condition 
would not be satisfied if the premises 
were let a second or third or subsequent 
time. It was entirely immaterial to the 
applicability of Section 4 (2), said the 
learned Judge whether the letting in re- 
lation to which the question of protec- 
tion of Saurashtra Rent Act arose was 
the first letting of the premises or a 
second or third or subsequent letting. so 
long as the premises had not been let out 
at any time before lst January 1951 and 
the first time that they were let was on 
or after that date. The learned Judge 
held that since, in the present case, the 
premises were new premises which had 
not been let at any time prior to ist 
January 1951 but were let for the first 
time after that date, the exemption under 
Section 4(2) was applicable, notwith- 
standing the fact that the defendant was 
not the first tenant of the premises and 
the premises were not governed by the 
Saurashtra Rent Act. The learned Judge 
in this view of the matter concluded that 
the plaintiff was entitled to recover pos- 
session of the premises from the defen- 
dant under the ordinary law of landlord 
and tenant and passed a decree for evic- 
tion against the defendant. The defen- 
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dant being aggrieved by the decree for 
eviction passed against him applied for a 
certificate of fitness under Cl. 15 of the 
Letters Patent and on such certificate 
being granted by Mr. Justice Sompura, 
brought Letters Patent Appeal No, 58 of 
1968 in this Court. Letters Patent Ap- 
peal No. 8 of 1970 is also brought before 
this Court in identical cireumstances and 
the judgment of Mr. Justice Sompura 
challenged in that Letters Patent Appeal 
is based on the same ground as the judg- 
ment impugned in Letters Patent Appeal 
No. 58 of 1968. In fact. in disposing of 
the Second Appeal giving rise to Lttters 
Patent Appeal No. 8 of 1970, Mr. Justice 
Sompura has following his earlier judg- 
ment challenged in Letters Patent Ap- 


peal No. 58 of 1968. 


3. When these Letters Patent 'Ap- 
peals reached hearing before us the 
learned counsel appearing on behalf of 
the defendants assailed the judgment of 
Mr. Justice Sompura on the ground that 
the learned Judge had fallen into an 
error in construing Section 4 (2) of the 
Saurashtra Rent Act. They contended 
that, on a proper construction, the se- 
cond condition of Section 4 (2) limited the 
applicability of that Section only to first 
letting of the premises and if there was 
a second or third or subsequent letting, 
Section 4 (2) had no application and the 
premises were governed by the Sau- 
rashtra Rent Act. This contention raised 
an interesting question of construction of 
Section 4 (2) of the Saurashtra Rent Act, 
but for reasons which we shall present- 
ly state, it is not necessary for us to de- 
cide this question, as we find that there 
is another point on which it is possible to 
effectively dispose of these Letters Patent 
Appeals. That point arises in the follo- 
wing manner. 


4. When the suits were filed, the 
Sauhashtra Rent Act was in force in the 
Saurashtra area of the State of Gujarat. 
But during the pendency of the suits 
Gujarat Act 57 of 1963 came into force 


with effect from 3lst December 1963 and- 


it extended the provisions of the Bombay 
Rent Act to the Saurashtra area of the 
State of Gujarat and introduced Section 
51 in the Bombay Rent Act repealing in- 
ter alia the Saurashtra Rent Act. The 
defendants, therefore raised a contention 
before us at the hearing of the Letters 
Patent Appeals that the Saurashtra Rent 
Act having been repealed and the Bom- 
bay Rent Act having been made applic- 
lable to the premises during the pendency 
of the suits, the defendants were entitled 
to claim the protection of Section 12 (1) 
of the Bombay Rent Act and no decree 
for possession could be passed against 
them, since they were at the date of the 
suit ready and willing to pay the stan<« 
dard rent of the premises and perform 
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and observe the other conditions of the 
tenancy. This contention would seem to 
be unanswerable in view of the decision 
given by us this morning in Letters 
Patent Appeal No. 89 of 1970 (Guji) and 
there can be no doubt that. if this con- 
tention could be urged by the defendants, 
it would afford a complete answer to the 
claim of the plaintiffs for recovery of 
possession of. the. premises from the de- 
fendants. _The plaintiffs, however, raised 
a preliminary objection against our 
entertaining this contention at the inst- 
ance of the defendants and urgeg that 
this contention could not be allowed 
to be raised by the defendants in the 
Letters Patent Appeals, because it had 
not been raised before at any earlier| 
stage of the proceeding and even before 
Mr. Justice Sompura who heard the Se- 


‘cond Appeal, it had not been urged on 


behalf of the defendants. The plaintiffs 
contended that it was not open to the 


- defendants to urge for the first time at 


the hearing of the Letters Patent Appeals 
a new contention which had not been 
taken by them before the learned Judge 
hearing the Second Appeal. This conten- 
tion was sought to be supported by a 
decision of a Division Bench of this Court 
in Kadi Municipality v, New Chhotalal 
Mills, AIR 1965 Guj 293 and we must 
state that the strongest reliance was 
placed upon it by the plaintiffs. The de- 
fendants on the other hand urged that 
there, was no invariable rule that if a 
contention was not raised before the 
learned Judge hearing the Second Ap- 
peal, it could not be allowed to be raised 
for the first time in the Letters Patent 
Appeal. It was ultimately a matter for 
the Court hearing the Letters Patent 
Appeal to decide in the exercise of its 
judicial discretion whether a new con- 
tention should or should not be allowed 
to be raised for the first time at the hear- 
ing of the Letters Patent Appeal. If the 
Court hearing the Letters Patent Appeal 
found that the contention sought to be 
raised on behalf of the appellant in- 
volved a pure question of law which 
went to the root of the matter, the Court 
could always in the interests of justice 
permit such a contention to be raised for 
the first time, even if it was not raised 
before the learned Judge hearing the 
Second Appeal. The defendants sought 
to support this contention by placing 
strong reliance on another decision of a 
Division Bench of this Court in Hussain 
Dadu v. Bai Kunverbai, (1971) 12 Guj 
LR 610. The defendants submitted ‘that 
the new contention sought to be raised 
by them involved a pure question of law 
relating to the applicability of Section 12 
(1) of the Bombay Rent Act and it went 
to the root of the matter, because if it 
were decided in favour of the defendants, 
the plaintiffs would not be entitled to` 
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recover possession of the premises from 
the defendants and their suits would fail. 

5. Now there can be no doubt that 
a Division Bench of this Court has taken 
the view in AIR 1965 Guj 293 (supra) 
that “a new point which has not been 
urged before the Judge hearing a Second 
Appeal cannot be allowed to be urged 
for the first time at the hearing of a 
Letters Patent Appeal”. But equally. an- 
other Division Bench of this Court has 
said in (1971) 12 Guj LR 610 that if a 
pure question of law going to the root 
of the matter is sought to be raised for 
the first time at the hearing of a Letters 
Patent Appeal. it would be proper for 
the Court to permit it to be raised even 
if it has not been raised before the Judge 
hearing the Second Appeal. There is 
thus prima facie conflict between two 
decisions of Division Benches of this 
Court and it was, therefore, suggested by 
the learned advocate appearing on behalf 


of the plaintiffs that this particular point . 


should be referred to a larger Bench. 
But we do not think it necessary to make 
a reference to a larger Bench. The law 
as to the binding nature of precedents is 
now well-settled as a result of a Special 
Full Bench decision of this Court in State 
v. Gordhandas, (1962) 3 Guj LR 269 = 
(ATR 1962 Guj 128 (FB)) and it has been 
stated in the form of several proposi- 
tions in the leading judgment of K. T. 
Desai, C. J.. in that case. The fourth 
proposition formulated in that judgment 
is material for our purpose and it reads 
as follows :— F 
*(4), A Court is not bound by its own 
previous decisions that are in conflict 
with one another. If the new decision is 
in conflict with the ‘old, it is given per 
ees and it is not binding on a later 
urt. 


; Although a later Court is not bound 
by- the decision so given, per incuriam 
this does not mean that it is bound by 
the first case, Parhaps in strict logie, 
the first case should be binding since it 
should never have been departed from, and 
was only departed from. per incuriam. 
However, this is not the rule. The rule 
is that where there are previous incon- 
sistent decisions of its own, the Court is 
free to follow either. It can follow the 
earlier, but equally if it thinks fit, it can 
follow the later.” 
It is, therefore, open to us to follow out 
of the two decisions of this Court in AIR 
1965 Guj 293 (supra) and (1971) 12 Guj 
LR 610 (supra) that which commends it- 
self to us for our acceptance and we 
must. accordingly, proceed to consider 
which of the two decisions lays down 
the correct law. Is there any inviolable 
rule, aS seems to have been assumed in 
AIR 1965 Guj 293 that a new point which 
has not been urged before the Judge 
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hearing a Second Appeal can never be| 
allowed to be urged for the first time at 
the hearing of a Letters Patent Appeal ? 
We do not think so. If we look at the 
decision in AIR 1965 Guj 293 it will be 
found that the Division Bench in that 


‘case did not examine this. question on 


principle but merely followed three de- 
cisions of the High Court of Bombay, 
namely, Shripad v. Shivram, AIR 1934 
Bom 466, Sattappa Gurusattappoa v. Md. 
Appalal Kazi, AIR 1936 Bom 227 and 
Ramabai v. Raghunath, AIR 1952 Bom 
106. It is, therefore, necessary to consi- 
der what exactly these three decisions of 
the Bombay High Court laid down and 
what is the principle on which they pro- 
ceeded. It will be apparent on a close 
scrutiny of these decisions that what 
these decisions laid down was that an 
appellant in a Letters Patent Appeal is 
not entitled as a matter of right to urge 
a: new contention which has not been 
raised by him before the Judge hearing 
the Second Appeal and not that the Court 
hearing a Letters Patent Appeal has no 
power in a fit case to grant him permis- 
sion to do so. The distinction made in 
these decisions of the Bombay High Court 
is between the right of an appellant to 
be heard on a new. contention and the 
power of the Court to grant permission 
to the appellant to raise a new conten- 
tion. The former cannot prevail in a 
Letters Patent Appeal but the latter is 
not excluded. The Division Bench of the 
Bombay High Court pointed out in AIR 
1934 Bom 466 (supra): 


“Finally, Mr. Walavalkar has point- 
ed out two rulings of the Lahore Court, 
of which I need only refer to the latter 
one, viz., Teja Singh v, Gurcharan Singh, 
AIR 1930 Lah 632. -This is a judgment of 
a Division Bench including the Chief Jus- 
tice of that Court. It lays down that it 
is a well-setiled rule of law that an ap- 
pellant is not entitled in an appeal under 
the Letters Patent to be heard on points 
which had not been raised before the 
Judge from whose judgment he has pre- 
ferred- the appeal.” : 

So also in AIR 1936 Bom 227 (supra), Mr. 
Justice Broomfield speaking on behalf of 
the Division Bench said: 

“But that particular point has not 
been taken in amy of the lower Courts 
and in accordance with the usual prac- 
tice we have declined to allow it to be 
taken in the Letters Patent Appeal. Mr. 
Kane, who appears for the appellant, 
eited Parbhu Lal v. Badri, AIR 1934 All 
719. in support of his right-to argue the 
point before us. In that case some deci- 
sions of the Privy Council have been 
referred to. but we do not think that 
there is anything in these cases which 
affects the power of the High Courts to 
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decide what matters they will consider 
in a Letters Patent Appeal. A Full 
Bench of the same High Court in Mahe- 
bir Singh v. Dip Narain Tewari, AIR 
1931 All 490 has recognized the practice 


according to which new points are not. 


to be allowed to be raised in such ap- 
peals, though it was held that that prac- 
tice does not mean any absolute prohi- 
bition. In AIR 1934 Bom 466 our own 
Hign Court has held that in an appeal 
under the Letters Patent the appellant 
is not entitled to be heard on points 
which had not been raised before the 
Judge from whose judgment the appeal 
has been preferred. We think the prac- 
tice is salutary and we see no reason 
why we should depart from it-in this 
case.” 

These observations from the decisions of 
the Bombay High Court and particular- 
ly the portion underlined by us clearly 





show that there is no rule of law that- 


an appellant in a Letters Patent Appeal 
cannot be heard on a point which has 
not been raised by him before the Judge 
hearing the Second Appeal. It is merely 
la rule of practice which has been ad- 
opted by the Courts since long and that 
rule of practice also does not go to the 
length of debarring an appellant in a 
Letters Patent Appeal from ever being 
able to urge a new contention which 
has not been raised by him before the 
Judge hearing the Second Appeal. What 
it prescribes is merely this that an ap- 
pellant in a Letters Patent Appeal shall 
have no right to be heard on a point 
which has not been raised by him in the 
Second Appeal but it does not take away 
the power of the Court hearing a Let- 
ters Patent Appeal to permit the appel- 
lant in a fit case to urge a new conten- 
tion not taken by him before the Judge 
hearing the Second Appeal, The appel- 
lant has no right to insist that he shall 
be heard on a new contention but the 
Court always has the power to permit 
him to do so if the justice of the case so 
requires. It is’ true that there are ob- 
servations in AIR 1952 Bom 106 (supra) 
which might at first blush seem to sug- 
gest that an appellant can never be 
permitted in a Letters Patent Appeal to 
Taise a contention which has not been 
urged by him before the Judge hearing 
the Second Appeal but, if closely read, 
they would show that what the Division 
Bench wanted to emphasize was that the 
appellant in such a case would not be 
entitled to urge a new contention in the 
Letters Patent Appeal. Mr. Justice N. H. 
Bhagwati speaking on behalf of the Di- 
vision Bench pointed out that “Mr. 
Bhalerao would not, under the circum- 
stances, be within his rights if he wanted 


to argue a point which he had not argu- 
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ed before Chainani J.”. This distinction 
between the right of an appellant in a 
Letters Patent Appeal to urge a new 
contention not raised before the Judge 
hearing the Second Appeal and the 
power of the Court hearing a Letters 
Patent Appeal to permit the appellant 
to do sovin a proper case in the interest 
of justice, thus runs clearly through all 
these decisions of the Bombay High 
Court. But it seems that the Division 
Bench in AIR 1965 Guj 293 did not cor- 
rectly appreciate this distinction and 
laid down a broad proposition that “a 
new point which has not been urged be- 
fore a Judge hearing a Second Appeal 
cannot be allowéd to be urged for the 
first time at the hearing of. a Letters 
Patent Appeal” on the erroneous as- 
sumption that it was supported by these 
decisions of the Bombay High Court. 
This proposition must be regarded as 
too wide a statement of the law on the 
subject. It would be more appropriate 
to say that an appellant “in a Letters 
Patent Appeal is not entitled as a mat- 
ter of right to be heard on a new point 
which has not been urged by him before 
the Judge hearing the Second Appeal. 
The appellant cannot insist that he must 
be heard on such new point, as he can 
in regard to a point urged by him be- 
fore the Judge hearing the Second Ap- 
peal. But the Court always has the 
power to permit the appellant to raise 
a new contention, if it is necessary in 
the interest of justice to do so. That 
power of the Court is not taken away 
by any rule of law and it would indeed 
be most „unwise to take it away by a 
rule of practice, Of course, the Court 
would not ordinarily permit a new con- 
tention to be raised by an appellant if 
the contention raises a question of fact 


and cannot be determined without fresh- 


investigation of facts. But if the con- 
tention is a pure question of law góing 
to the root of the matter, the Court may 
in the exercise of its judicial discretion 
permit such contention to be. raised in| 
aid of justice. That is what the Division 
Bench of this Court did in (1971) 12 
Guji LR 610. The Division Bench point- 
ed out im that case that the question 
which was sought to be raised before it 
for the first time in the Letters Patent 
Appeal was a pure question of law 
which went to the root of the ‘matter 
and therefore, even in the Letters Pa- 
tent Appeal, it would be proper to per- 
mit the appellant to raise it. We must 
confess, with the greatest respect to the 
learned Judges who decided that case, 
that they were right in allowing the 


-new contention to be raised by the ap- 


pellant in the Letters Patent Appeal be- 
fore them. It is true that they did not 
indicate the principle on which they pro- 
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ceeded in allowing the new contention 
to be raised but the principle is clear 
and indisputable, We have already dis- 
cussed it. 

6. Now here in the present case 
the contention sought to be raised on 
behalf of the defendants was that, since 
the Bombay Rent Act became applicable 
to the premises during the pendency of 
the suits, the defendant in each suit 
was entitled to claim protection of Sec- 
tion 12 (1) of the Bombay Rent Act as 
he was ready and willing to pay the 
standard rent of the premises — there 
being no dispute as to this fact—and no 
ground for recovery of possession under 
the Bombay Rent Act having been made 
out, the plaintiff in each suit was dis- 
entitled to recover possession of the 
premises from the defendant. This con- 
tention raises a pure question of law 
and goes to the root of the matter. If 
well-founded, it would completely dis- 
place both the suits. We do not, there- 
fore, see any reason why we should not 
permit the defendants to raise this con- 
tention before us in the Letters Patent 
Appeals, even though it was not urged 
by them at the hearing of the Second 
Appeals before Mr. Justice Sompura. So 
far as the merits of this contention are 
concerned, they are concluded by the 
decision given by us in Letters Patent 
Appeal No. 89 of 1970 (Guj.). There we 
have taken the view that even in a case 
where the premises were. by reason of 
Section 4 (2). exempt from the applica- 
bility of the Saurashtra Rent Act at the 
date when the suit for recovery of pos- 
session was filed, the Bombay Rent Act 
would be applicable to the premises and 
the defendant would be entitled -to the 
protection of Section 12 (1) of the Bom- 
bay Rent Act, if the suit was pending at 
the date when the Bombay Rent Act 
was extended to the Saurashtra area of 
the State of Gujarat by Gujarat Act 57 
of 1963. The defendant in each case be- 
fore us would. therefore. be entitled to 
the protection of Section 12 (1) of the 
Bombay Rent Act and since no ground 
for recovery of possession under the 
Bombay Rent Act has been made out 
by the plaintiff in either case, the claim 
of the plaintiff for recovery of possession 
of the premises from the defendant must 
fail in both cases. 


7. We, therefore, allow the Let- 
ters Patent Appeals, set aside the de- 
eree.for possession passed by Mr. Justice 
Sompura in both cases and dismiss both 
suits so far as they relate to the claim 
for possession. There will be order as 

to costs all throughout in both cases. 


Appeals allowed. 
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M/s. Patel Construction & Co. at 
Bombay and another, Defendants-Peti- 
tioners v. M/s. Shah Raichand Amulakh 
and another. Plaintiffs-respondents. 


Civil Revn. Appln. No. 773 of 1965, 
D/- 8-9-1972 to set aside order of K. A. 
Joshi, Civil J. (Sr. Divn.), Surendra- 
nagar in Sm. C. S. No. 155 of 1964. 


Index Note:— (A) Civil P. C. (1908), 
O. 6, R. 17 — Amendment of plaint oust- 
ing jurisdiction of Court — Procedure to 
be followed by Court. 


Brief Note:— (A) Where the effect 
of the amendment would’ be to oust the 
jurisdiction of the Court, which it ori- 
ginally had, the proper course is to 
allow the amendment and then to return 
the amended plaint for presentation to 


-the proper court. To reject the applica- 


tion for amendment on the ground that 
the amendment would take the suit out 
of the pecuniary jurisdiction of the 
Court is not in:consonance with the 
spirit of Order 6, Rule ‘17 nor is it open 
to the court to return the plaint along 
with the application for amendment to 
be filed in the proper court. AIR 1953 
Nag 273 and AIR 1928 Mad 400 and 
(1959) 1 Mad LJ 307 and AIR 1957 Andh 
Pra 10, Dissented from; AIR 1949 Mad 
208 and AIR 1959 Raj 146 and AIR 1953 
Hyd 212, Followed. 
(Paras 10, 11, 12, 13, 20, 21) 

Cases Referred: Chronological Paras 
(1959) 1 Mad LJ 307, K. Nagutha 

Mohd. Nainar v. Vedavalli Ammal 18 
AIR 1959 Raj 146 = 1959 Raj LW 

175, Kundanmal v. Thikana 

Siryari 19 
AIR 1957 Andh Pra 10 = 1956 

Andh WR 354, E. R. Memorial 

High School EO Gud- 

lavalleru v. P. Atchay 17 
AIR 1953 Hyd 212 = YER (1953) 

Hyd 366, Goverdhan Bang v. 

Govt. of Union of India 19 
AIR 1953 Nag 273 = 1953 Nag LJ 

321, Lalji Ranchhoddas v. Na- 

rottam Ranchhoddas 
AIR 1949 Mad 208 = (1948) 2 Mad 

LJ 412, Nandula a Sanka- 


ram v. Saladi Mangam 18 
AIR 1935 All 842 = 1935, “All LJ 
981. Tirkha v. Ghasi Ram 16 


AIR 1928 Mad 384 = 54 Mad LJ 
409, S. I. Govindraja Naicker v. 
K. Kassim Sahib 16 
AIR 1928 Mad 400 = 54 Mad LJ 
145, Singara Mudaliar v. Govind- 
swami 17 


D. D. Vyas, for Defendants-Peti- 
tioners, ; 


“EQ/GQ/C184/73/JHS 


284 Gui. [Prs. 1-8] 


JUDGMENT :— The question which 
is involved in this revision 
is what procedure a civil court should 
adopt with regard to an amendment of 
plaint which results in ousting the juris- 
diction of that court though the plaint 
as initially presented is admittedly found 
to be within the pecuniary jurisdiction 
of that court. 


2. The petitioners of this petition 
are the original defendants against whom 
the original plaintiff, one Shah Raichand 
Amulakh.. who has since died, has filed 
a suit for the recovery of the amount of 
Rs. 1,000/- being the amount of rent in 
arrears for godowns and damages for 
use and occupation of a piece of land 
known as ‘Faria’ adjoining the godowns, 
which the defendant has taken on lease 
from the plaintiff. The suit has been fil- 
ed as a Small Cause suit in the court 
of Civil Judge (S. D.) at Surendranagar 
where it is registered as Small Cause 


Suit No. 155/64. 
3. Reference to para 14 of the 
plaint, which is initially filed, shows 


that damages for-use and occupation for 
the land admeasuring 35700 sq. ft. have 
been claimed by the plaintiff. In this 
paragraph the plaintiff has alleged that 
the damages for use and occupation for 
9 months ie. upto the month of 2nd 
Jyeshtha of S. Y. 2017 would be Rupees 
7,290/- at the rate of Rs. 810/- per month 
and for keeping the trucks for the said 
period the said damages would be 
Rs, 3,600/- at the rate of Rs. 600/- per 
month, but since the claim for first 8 
months has been time barred, the claim 
for damages is limited only for one 
month at the rate of Rs. 600/-. To this 
amount the plaintiff has added the 
arrears of rent for. the godowns amount- 
ing to Rs. 250/-, thus making the total 
claim of Rs. 850/- for rent of the go~ 
downs and for use and occupation of 
‘faria’. To this amount the plaintiff has 
further added the amount of Rs. 139/- 
by way of interest and Rs. 11/- as notice 
charges, Thus, the plaintiff has made 
the total claim of Rs. 1.000/-. 


4. The suit is filed by the plain- 
tiff on 3-7-64. Thereafter on 21-7-65 the 
plaintiff made an amendment applica- 
tion out of which the present revision 
application arises. This amendment ap- 
plication is found at Ex. 26 and refer- 
ence to it shows that it seeks to explain 
how the claim for 8 months referred to 
above is not barred by period of limi- 
tation. It is further alleged that plain- 
tife advocate Shri S. A. Shah. acting 
uroer a bona fide mistake of law, had 
ad eed the plaintiff that the claim for 
8 months was time barred but on scru- 
finy of the legal position it is found that 
the seme is not time barred. T plain- 
tif hac therefore. praved by this appli- 
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cation to allow him to claim further 
application amount of Rs. 5,400/- as damages for 


Use and occupation of the land known 
as ‘farja’. 

5. This application was resisted 
by the present petitioner. who is the 
defendant. It was inter alia, contended 
on behalf of the defendant before the 
trial Court that if the proposed amend- 
ment was granted the suit would cease 
to be falling within the pecuniary juris- 
diction of the Small Cause Court and, 
therefore, the court should not grant an 
amendment which would oust its own 
jurisdiction in the matter. 


6. The learned trial Judge held 
that the amendment in question did not 
change the nature of the suit and that 
even if the amendment in question would 
result in ousting the jurisdiction of the 
Small Cause Court, the same should be 
granted. It is against this order that the 
original defendant has preferred this re- 


` vision application. 


7. So far as the nature of the 
amendment is concerned, it cannot be 
gainsaid that it does not change the cha- 
racter of the suit. Shri Vyas, who op- 
peared on behalf of the petitioners, how- 
ever contended that the amendment 
should not be granted in view of the 
fact that the claim, which is sought to 
be put forward by virtue of this amend- 
ment, is barred by period of limitation. 
Om this point I find that the question 
whether the claim, which the plaintiff 
wants to put forward by bringing the 
proposed amendment, is barred by limi- 
tation or not, is a debatable one and can 
be decided by the lower court after 
hearing both the parties. Therefore, if 
the amendment in question is allowed 
the petitioner should be permitted to 
raise the question of limitation in 
further written statement. which he 
would be filing in reply to the amend- 
ment in question. This, in my opinion, 
will protect the interest of the defen- 
dant. Therefore, apart from the ques- 
tion whether the said amendment should 
be granted in view of the fact that it 
ousts the jurisdiction of the Small Cau- 
se Court, before which the matter is 
pending I see no objection in granting 
the same subject.of course. to proper 
orders as regards the costs. 

8. The main question which arises 
to be determined is whether a Civil 
Court, acting under Order 6. Rule 17 of 
the Civil Procedure Code, can grant an 
amendment of the plaint. which would 
result in ousting its own jurisdiction in 
the matter. I find that on this question 
there is difference of opinion between 
some High Courts of ‘our country. Before 
referring to the different decisions on 
the point, it would be proper to appre- 
ciate the point in controversy by refer- 
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ence to the scheme of Order 6, Rule 1? 
and other relevant provisions of C. P. C. 
Order 6 of the C. P. C. is with regard 
to pleadings generally and makes vari- 
ous provisions as to what should be the 
form of pleadings what particulars are 
required in a pleading of a particular 
type. how the pleadings should be sign- 
ed and verified. when the pleadings can 
be struck out and how the pleadings 
should be amended. Rule 17 is with re- 
gard to the amendment of pleadings and 
provides that the court may at any stage 
of the pleadings allow either party _ to 
alter or amend his pleadings in such 
manner and on such terms as may be 
. just, and all such amendments sheli be 
made.as may be necessary for the pur- 
pose of determining the real questions 
in controversy between the parties. Sec- 
tion 15 of the C. P. C. says that every 
suit shall be instituted in. the court of 
the lowest grade competent to try it. 
Order 4, Rule 1 of the Code further pro- 
vides that every suit shall be instituted 
by presenting a plaint to the court or 
such officer as it appoints in this behalf. 
‘Sub-rule (2) of that Order provides for 


registration of suits and says that the 
court shall cause the particulars of 
every suit to, be entered in a book to 


be kept for the purpose-and called the 
register of civil suits. 
Order 5 which provides for the issue and 
service of Summons after the suit has 
been duly -instituted. Order 6, as already - 
noted above. provides for the pleadings. 
generally while Order 7 provides for the 
particulars which are to be disclosed in 
a plaint and other matters relating 
thereto, Rule 10 of this Order provides 
for the return of plaint and says that 
at any stage of the suit the plaint shall 
be returned to be presented to the court 
in which the suit should have been in- 
stituted. These provisions thus make it 
clear that from the time the plaint is 
presented upto the time it is returned 
under Rule 10 of Order 7 of C. P. C, 
the court concerned is empowered to, 
deal with the plaint in accordance ‘with 
the specific provisions contained in Orders 
4,5 and 6 of the Code. In other words, such 
a court has got jurisdiction to pass all 
necessary orders in the suit till it takes 
the decision that the plaint should be 
returned for presentation to a proper 
court as provided in Rule 10 of Order 
7 of the Code. It is in view of the above 
referred provisions of the Civil Proce- 
dure Code. that the contentions raised 
on behalf of the petitioner in this revi- 


“ sion application should be appreciated. 


9. Shri Vyas. who appeared on 
behalf of the petitioner. contended . that 
while considering an application for am- 
endment of plaint under Order 6 Rule 
17. C. P. C., the court should not grant 


Then follows - 
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that amendment which would result 
in ousting its own jurisdiction in 
the matter. But on the plain read- 
ing of Order 6, Rule 17 the propo- 
sition canvassed by Shri Vyas does not 
get any justification It should be re- 
membered here that in this suit it is not 
in dispute that the court of Small Cau- 
ses at Surendranagar has got jurisdic- 
tion to try the suit as initially instituted. 
If that is so. it cannot be gainsaid that 
that court has got full jurisdiction to 
deal with all the matters arising in the 
suit and to pass all necessary orders, 
which are contemplated by the relevant 
rules of Orders 4 5 and 6 of the Code. 
That being the position, if the amend- 
ment of pleadings is sought by any of 
the parties to the suit under Order 6, 
Rule 17, the court would eventually 
have jurisdiction to decide the said am- 
endment application. The question is 
whether this jurisdiction of the court is 
taken away by the mere fact that the 
amendment is likely to result -in the 
ouster of the Court’s jurisdiction. In my 
opinion, the mere filing of amendment 
application. which is likely to result in 
ouster of court’s pecuniary jurisdiction 
cannot result in the want of jurisdiction 
which the court definitely has under the 
relevant provisions of the Code. It is the 
decision of the court granting a particu- 
lar amendment which eventually þe- 
comes effective and, therefore so long 
as this amendment is mot granted, it 
cannot be said that the pecuniary juris- 
diction of the court has suddenly ceased 
to exist merely because of the fact that 
one of the parties has sought to amend 
the pleadings in such a manner that 
ultimately the pecuniary valuation of 
the suit would be so altered that the 
court in which the suit is instituted 
would have no jurisdiction to try that 
matter. In other words so long as the 
amendment is not granted by the court 
and has not become effective. it cannot 
be said that the pecuniary valuation of 
the suit has changed and if that be so, 
so long as that stage is not reached, it 
is difficult to hold that the jurisdiction 
of the court has ceased by mere filing 
of application for such an amendment. 
The principle of which this reasoning 
is based is that once the court is found 
to have proper jurisdiction in the matter, 
that jurisdiction inheres in the court 
until something supervenes which ousts 
it. Can it be said that a mere prayer of 
a party to amend the pleadings is a 
supervening factor. which standing by 
itself would be able to oust the jurisdic- 
tion of the court. No doubt if the court 
‘once grants an amendment application 
and the said amendment is carried out 
resulting in- a change in the pecuniary 
valuation of the suit then from that 
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time onwards the court may take a view 
that looking to the amended plaint, it 
has got no pecuniary jurisdiction to try 
the suit. This would. therefore. be a 
proper stage when the court can justi- 
fiably return the plaint back to the 
plaintiff for presenting it to a proper 
court. But before that stage arrives. the 
court continues to enjoy the jurisdiction 
which it had ever since the filing of the 
suit. 


10. Apart from the different deci- 
sions of different High Courts on this 
question, let us consider the possible 
procedures, which according to law, 


would be available to a court in cases 
wherein pleadings are sought to be am- 
ended in such a manner that it would 
oust the jurisdiction of the court in 
which the suit is initially instituted. So 
far as I can visualise, there would be 
only three possible procedures, which a 
court can adopt in such an event. These 
are (1) the court would reject the appli- 
cation for such an amendment on the 
Bround that the amendment would oust 


its jurisdiction in the matter. or (2) 
after finding that the amendment is 
likely to oust the jurisdiction of the 


court in the matter. the court would 
retvrn the plaint along with the amend- 
ment application. to be filed in the pro- 
per court and (3) the court would grant 
the amendment and if it finds that as a 
result of the amendment. it loses its 
pecuniary jurisdiction to try the suit, 
it would return the amended plaint back 
to the plaintiff for presenting it to the 
proper court. is 


11. These are the three alterna- 
tives which are available to a court in 
case of such an amendment application. 
The question is which alternative is 
more in consonance with the procedure 
contemplated by the Code and is also 
more conducive to the ends of justice. 


12. If the frst alternative is 
adopted, then it is obvious that the 
plaintiffs application for amendment 


would be totally lost in spite of the fact 
that it otherwise possesses good deal of 
merits. and but for the fact that it re- 
sults in ousting the jurisdiction of the 
court, it deserves to be allowed under 
the provisions of the Code. It is thus 
apparent that the first alternative is 
neither in consonance with the spirit of 
Order 6, Rule 17 nor is it conducive to 
the ends of justice. If the second alter- 
native is adopted various complications 
are likely to arise. Suppose im a case 
the court returns the plaint along with 
the amendment’ application for being 
presented to the court which would- 
have jurisdiction. if the amendment is 
granted, and suppose for the sake of 
argument, that the plaintiff represents 
this plaint and the amendment applica- 
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tion to said court, and that court rejects 
the amendment application for the same 
reason. In that case, the pecuniary 
valuation of the suit would remain as 
it was when the suit was initially in- 
stituted under the provisions of the 
Code. Then the question which would 
arise is would the second court again 
retum the plaint to the plaintiff to pre- 
sent it to the first court? If such a pro- 
cedure is adopted it would obviously 
result in shuttling the case from ome 
court to another without any fault of the 
litigant concerned. In my opinion, even 
this second alternative is not acceptable. 


13. This leaves us with the third 
alternative. Now the procedure contem- 
plated by this alternative is found to 
be quite in consonance with the specific 
provisions of Orders 4 5, 6 and 7 of the' 
Code. It camnot be gainsaid that when 








; 


the suit was instituted, the court had 
jurisdiction to try the same and this 
jurisdiction continues till the date ‘of 


the granting of an amendment applica- 
tion and. if that is so, there is no reason 
why the parties should not abide by the 
decision of that court as regards the 
amendment application. which is’ consi- 
dered by the court before returning the 
plaint back to the plaintiff under Rule 


10 of Order 7 of the Code. 


14. With regard to this third 
alternative. Shri Vyas contended that an 
amendment of the pleading relates back 
to the date of the institution of the suit 
and, therefore in cases where the am- 
endments resulting in ouster of the 
jurisdiction of the concerned court are 
granted, these amendments have their 
effect from the date of the institution 
of the suit. If this is so, according to 
Shri Vyas, it is obvious that the court 
in which the suit is initially instituted, 
would have no jurisdiction to pass any 
orders in the matter including the order 
as regards the amendment. This conten- 
tion has found favour with a Division 
Bench of Nagpur High Court in the case 
of Lalji Ranchhoddas v. Narottam Ran- 
chhoddas, AIR 1953 Nag 273. Since this 
is a Division Bench judgment of another 
High Court of our country, I propose to 
consider in detail the view taken by the 
learned Judges on this question. The 
facts of that case show that the plaint 
of that suit. as initially presented, was 
within the pecuniary jurisdiction of the 
court of Additional Sub-Judge, First 
Class. Yeotmal. By a series of amend- 
ments the claim involved exceeded the 
pecuniary jurisdiction of that court. In 
view of these facts. a question arose. 
before Hidayatullah J. (as he then was), 
sitting as a Single Judge, whether an 
amendment in such circumstances can 
at all be allowed by a court so as to oust 
its own jurisdiction. As the matter was 
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of some general importance, the same 
was referred to a Division Bench. The 
Division Bench, ultimately took the view 
that when the court is faced with the 
question of allowing an amendment 
which taken together with the original 
claim exceeds its pecuniary jurisdiction, 
it is in effect trying a suit beyond its 
pecuniary jurisdiction. The said Bench 
further observed that by adding the new 
relief, which the plaintiff claims, the 
court in effect amends the plaint as pre- 
sented, because, it is also well settled 
that all amendments relate back to the 
presentation of the plaint. The learned 
Judges further observed about the pro- 
cedure which should be followed in such 
cases and said that the procedure to be 
followed would be to return the plaint 
together with the application for amend- 
ment not taken separately but together. 
Shri Vyas relied upon these observations 
and contended that I should also adopt 
a similar procedure, I have already con- 
sidered the difficulties encountered in 
such @ procedure and, therefore. with 
great respect, which is due to the learn- 
ed Judges of.the Bench, which decided 
that Nagpur case, I am of the opinion 
that the court need not pass any order 
which is likely to result in the shuttling 
of the case from one court to another 
court. 


15. As for the argument that the 
amendment relates back to the date of 
the institution of the plaint. it would 
suffice to say that this doctrine of am- 
endment relating back-to the presenta- 
tion of the plaint comes into operation 
only on the day on which the amend- 
ment is carried out and not before that. 
Therefore, it would not be proper to say 
that even before the amendment is 
granted by the court and the same is 
carried out, this doctrine of relation 
back would come into operation. In my 
opinion, therefore, after the court grants 
the amendment in question and the same 
is carried out, if the court finds that it 
ceases to have pecuniary jurisdiction in 
the matter, the proper procedure would 
be at that stage to return the amended 
plaint back to the plaintiff for presen- 
tation to the proper court. 


16.. At this stage it would also 
be proper to note one more argument 
which has weighed with the learned 
Judges of the above referred Bench of 
the Nagpur High Court. The learned 
Judges have considered the view taken 
by, Madras High Court in S. I. Govinda- 
raja Naicker v. K. Kassim Sahib, AIR 
1928 Mad 384 and Allahabad High Court 
in Tirkha v. Ghasi Ram, AIR 1935 All 
842. that a court has no right to direct 


the amendment. of a plaint when it has- 


mo jurisdiction over the subject-matter 
of the plaint itself, and therefore, where 
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a suit is filed in a court for a sum be- 
yond its jurisdiction, the court has no 
right to allow an amendment of the 
plaint reducing the amount claimed so 
as to bring it within the pecuniary juris- 
diction of the court. These decisions pro- 
ceed on the reasoning that a court not 
possessing jurisdiction initially cannot, 


.by an amendment, create jurisdiction in 


itself. Dealing with this position, the 
learned Judges of the Nagpur High 
Court have observed as under: 


“In the present case, though the ori- 
ginai claim was within the jurisdiction 
of the court. the court is asked to per- 
mit an amendment which, if allowed, 
would take it beyond its jurisdiction. On 
principle, there seems to be no differ- 
ence between a court not initially having 
jurisdiction creating jurisdiction in itself 
by amendment or a court having juris- 
diction originally allowing an amend- 
ment which ousts it. In our view, in 
both the cases, the court is dealing with 
a matter which is in excess of its juris- 
diction, in the first class of cases by 
entertaining the plaint and in the second 
by entertaining an amendment of the 
plaint.” 

Shri Vyas relied upon these observa- 
tions and contended that the lower court 
has in this case acted im excess of its 
jurisdiction in granting the amendment 
which ousts its jurisdiction. With due 
respect to the learmed Judges of the 
Nagpur High Court, I am of the opinion 
that if these observations are carried to 
their logical conclusions, then they are 
found to be applying one standard to 
the amendment applications which re- 


Sult in ousting the pecuniary jurisdic- 


tion of the court concerned, and another 
standard to those applications which 
seek to bring the suit within the pecu- 


niary jurisdiction of the court, If once 
we proceed on the basis that an amend- 
ment of a plaint made subsequent to its 
institution relates back to the date of 
its institution, then it is difficult to com- 
prehend how the cases where the court 
has initially no pecuniary jurisdiction to 
try. a suit can escape from that princi- 
ple. In cases where the plaint as initially 
filed has valuation which is beyond the 
pecuniary jurisdiction of the court, its 
amendment seeking to bring it within 
the pecuniary jurisdiction of the court 
would also relate back to the date of the 
institution of the suit and therefore. it 
cannot be said that the court has no 
jurisdiction to grant that amendment. 
In other words, if the amendment of a 
plaint relates back to the date of its 
institution, it should relate back in all 
types of suits including the suit wherein 
the court would: initially have no pecu- 
niary jurisdiction to try the suit and 


“by virtue of am amendment it gets the 
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jurisdiction to try the same. It is for 
these reasons that I find myself unable 
to follow the decision given by the 
Nagpur High Court in Lalji Ranchhod- 
das’s case, AIR 1953 Nag 273 (supra). 


17. Ewoud here state that a view 
similar to Li one taken by the Nagpur 
High Court is also taken by a Single 
Judge of the High Court of Madras in 
C, Singara Mudaliar v. M. Govindaswami 
Chetty, AIR 1928 Mad 400 and Andhra 
Pradesh High Court in Edupuganti 
Raghavendra Rao Memorial High School 
Committee, Gudlavalleru v. Potluri At- 
chayya. AIR 1957 Andh Pra 10. The 
Madras case of AIR 1928 Mad 400 (supra) 
is referred to in the above referred 
Andhra Pradesh decision as well as 
Nagpur decision. I have perused the re- 
ported judgment of this Madras case. 
I find that unlike the Nagpur case it 
does not contain any discussion on the 
point because the learned Judge has 
merely observed that “no court will 
permit'a plaint to be so amended so as 
to oust its own jurisdiction to try the 
suit”, The Andhra Pradesh decision also 
does not discuss the point but merely 
confirms the view taken by the Madras 
High Court in Singara’s case (supra). 


: 18. So far as the Madras High 
Court is concerned, I find that the view 
taken in Singara’s case (supra) is again 
‘reiterated in K. Nagutha Mohamed Nai- 
. cker v. Vedavalli Ammal, (1959) 1 Mad 
LJ 307. But in between these two deci- 
sions, there is another decision of the 
same High Court which has taken a 
contrary view. This decision is found in 
Nandula Bhavani Sankaram v. Saladi 
Mangamma. AIR 1949 Mad 208. wherein 
the learned Judge has observed that 
according to him the lower court’s order 
would have been in order “in returning 
the plaint for presentation in the am- 
ended form to the court having juris- 
diction”. This decision is given by Mack 
J. of Madras High Court but the same 
is not referred to in the subsequent de- 
cision given in the year 1959. 


19. I further find that the view 
which I am taking gets support from 
two decisions given by the High Courts 
of Rajasthan and Hyderabad. The Rajas- 
than case. is Kundan Mal v. Thikana 
Sirvari. AIR 1959 Raj 146. The point 
involved in this case was quite similar 
to the one arising before me. The learn- 
ed Judge, who has decided that case has 
held- that where from the plaint as it 
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stands, it cannot be said that the lower 
court had no jurisdiction in the suit 
when it was filed the lower courts would 
be perfectly justified in exercising their 
powers of amendment, even though the 
consequence of the’ amendment would 
be that the suit might become beyond 
the jurisdiction of the courts. Following 
are the relevant observations made in 
support of the above view: 

“It very frequently happens that 
the suits are under-valued in the begin- 
ning and the objection is raised and the 
valuation is increased with the result 
that in some cases. the case goes out of 


‘the jurisdiction of the court in which it 


was filed and then the plaint is returned 
for presentation to the proper court. 
It cannot be said that because at a later 
Stage it comes out that the suit is mot 


_ within the jurisdiction of the court in 


which it was filed as a result of amend- 
ment, the court in which it was origi- 
nally filed had no jurisdiction from the 
very beginning.” 

The High Court of Hyderabad has taken 
the similar view in Goverdhan Bang 
and Jt. Family of Kaniram Laxminara- 
yan v. Govt. of the Union of India, AIR 
1953 Hyd 212. 


20. In view of this, I am of the 


‘opinion that the learned Judge of the 


trial Court had jurisdiction to allow the 
amendment. Therefore. his order allow- 
ing the amendment is not required to 
be interfered -with. 


21, The learned Judge has how- 
ever not passed any order as regards 
the return of the amended plaint which 
would be admittedly beyond the. juris- 
diction of the Small Causes Court at 
Surendranagar, Such an order should, 
therefore, be made. 


22, It is accordingly ordered that 
this revision application should fail. The 
plaintiff shall carry out the amendment 
as ordered by the lower court, The de- 
fendant will be at liberty to file a fur- 
ther written statement to the amended 
plaint and while doing so, it would be 
open to him to plead limitation: if he 
is so advised. If after the plaint is am- 
ended, the lower court finds that it has 
no pecuniary jurisdiction to proceed 
further with the suit it shall return the 
amended plaint back to the plaintiff for 
presentation to proper court. This revi- 
sion application is accordingly disposed 
of without any order as to costs. 


Revision dismissed. 


END 
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‘Civil Procedure Code (5 of 1908), S. 2 (2) 
— See Ibid, S. -47 (Jul) 57 A 
——S. 2 (11) — See also Ibid, O. 22, R. 3 

(May) 44 B 
——S. 2 (11) — Legal representative — 
_A person in possession of the estate or a 
“person who intermeddles with the estate 
-of a deceased arë legal representatives 


-even if they are not the legal heirs of, 


‘the deceased (May) 44 A 
-~—S. 11 — Constructive res judicata — 
‘Principle not applicable against party 
-successful in previous suit (Mar) 22 B 





-waived (Mar) 22 C 
——S, 11 — Res judicata — Ordinarily 
-plea cannot be raised for first time in 





-appeal (Mar) 22 D 

Ss. 47, 2 (2) — Compromise decree 
in respect of eviction of tenant — Exe- 
-eutability — Tenant agreeing to vacate 


within six months or pay Rs. 10/- per 
-day for overstay thereafter — Whether 
“lease or licence (Jul) 57 A 
~——S. 115 — See also Houses and Rents 
— E. P. Urban Rent Restriction Act 
(1949), S. 15 (5) (Mar) 22 A 


S. 115 — Application under — Ap- 





‘plicant must show not only that a juris-— 


dictional error has been committed by 
‘Court below but also that the interests of 
justice call for interference by High 
«Court Mar) 29 


S. 115 — Bensi — Failure to ex- 








-ercise jurisdiction (May) 39 A 

S. 115 — Word ‘ease’ does not mean 

entirety of the proceeding in a Civil 

“Court (May) 39 B 
~——S, 115 (c) — See Ibid, O. koe R. 1 

May) 42 

R. 15 — See Registration Act 

S460), È 73 (May) 38 


S. 11 — Res judicata — Plea can be ‘= 


Civil P. C. (contd.) 
O. 7, R. 2 — See Court-Fees and 
Suits Valuations — Court-fees Act (1870), 





S. 7 (iv) (£) (Jul) 64 
—O. 7, R. 10 — Return of plaint by 
court of higher grade — Not imperative 

(Mar) 25 B 
——O R. 8 — See Land Acquisition 
Act (80, S. 18 (Jul) 54 
— 9 — See Provincial Small 


Cause Couris Act (1887), 5. 17, Proviso 
(Jan) 9 

O. 13, R. 4 — Failure to make en- 
dorsement — Effect — Omission to make 
the endorsement required under O. 13, 
R. 4 does not preclude the consideration 





of the document from evidence 
(Jul) 62 A 
——O, 16, R. 10 — See Ibid, S. 115 
(May) 39 A 
—O. 16, R, 11 — See Ibid, S. 115 
(May) 39 A - 
——O, 16, R. 12 — See Ibid, S. 115 
(May) 39 A 
—-O. 16, R, 13 — See Ibid, S. 115 
(May) 39 A 
—-O, 16, R. 14 — See Ibid, S. 115 
- (May) 39 A 
—-O. 16, R. 15 — See Ibid, S. 115 
May) 39 A 
=O. 16, R. 16 — See Ibid, S. 115 
i (May) 38 A 
——O. 16, R. 20 — See Ibid, S. 115 
f (May) 39 A 
——O, 20, R. 4 (2) — Judgment unintell- 
gible: — Case must be remanded for re- 
drafting proper judgment (Mar) 28 





O. 22, R. 3 — Legal representative 
— A transferee during lifetime- of a de- 
ceased plaintiff is not entitled to substi- 
tution May) 44 B 


*——0O. 22, R. 10 — See Ibid, O. 22, R. 3 


(May) 44 B 
——O, 39, R. 1 — See also Constitution 
of India, Art. 227 (Dec) 90 B 
——O, 39, Rr. 1, 2 —. Alteration of nature 
of land by desecrating samadhis — Da- 
mage to property within R. 1 — Injury 
covered by expression ‘other injury of 
any kind’ under R. 2 — Injunction can 
be granted (Jan) 2A 
—O. 39, R. 1 — Plaintiff need not esta~ 
blish title, it is sufficient if they can 
satisfy that the disputed property should 
be preserved in its present condition un- 
til the question of their alleged right is 
disposed of (Jan) 2 B 


- —0O. 39, Rr. 1 and 2 — Where a Court 


grants temporary injunction without 
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Civil P.C. (contd.) 

considering the -question of irreparable or 
~serious injury and balance of conveni- 
„ence its order is vitiated by material ir- 





“regularity (May) 42 
O. 39, R. 2 —— See (1): Ibid, O. 39, R. 1 
(Jan) 2 A: 
(May) 42 

(2) Constitution of India, Art. 227 
(Dec) 90 B 


CIVIL SERVICES 


~ Central Civil Services (Temporary Ser- 
-vice) Rules (1949), R, 5 — Termination of 
‘Service Notice — Compliance of 

(Jan) 14 B 


«Constitution of India, Art. 133 (1)—Judg- 
«ment or final order — Order of remand 
in application under S. 13 (3) (a) (i) of 
Œ. P. Rent Restriction Act for determin- 
“ing whether needs of landlady were gen- 
cuine — Article 133 (1) not attracted 
May) 47 


Arts. 133 (1) and 226 — “Judgment, 
edecree or final order” (Jul) 50 


Art. 226 — See also (1) Ibid, Art. 133 








(Jul) 50 
(2) Municipalities — Himachal Pra- 
«desh Municipal Act (1968), S. 240 
(Jan) 11 B 
AY Punjab Land Revenue Act ala 
“8, 42 (2) (Jan) 7 


Art, 226 — Delay and laches in fil- 
‘ing petition — Writ petition challenging 
order of termination of service — Futile 
‘representations to authorities — Delay of 
“three years held fatal (Jan) 14 A 


Art. 226 — Admission to medical in- 
:8titution — Selection Board’s failure to 
robserve correctly guideline and crite- 
‘rion results in discrimination 

' ` (Mar) 19 


Art. 226 — Natural _ justice — Bias 
cule — Applicability (Mar) 30 


Art. 226 — Petition challenging order 
of suspension passed under S. 54 of H. P. 
“Panchayati Raj Act (1968) — Scope of 




















«enquiry (Jul) 56 
Art. 226 — Alternative remedy not 
:availed of — Discretion to grant relief 
(Dec) 94 A 

Art. 226 — Principles of natural jus- 
‘tice — Violation of — Proceeding of- 


Examination Discipline Committee — Op- 


given 


Constitution of India (contd.) 
portunity to show cause to petitioner nof 
(Dec) 94 B 


Art. 227 — Power of superinten= 
dence — Exercise of — Where there is a 
question of exercise or non~exercise of 
jurisdiction or an error apparent on the 
face of the record, the High Court can 
interfere under Art. 227 (Dec) 90 A 


Art. 227 — Interim injunction — 
Interference — High Court can interfere 
with order of interim injunction when 
it is passed by Lower Court in exercise 
of jurisdiction not vested in it 

(Dec) 90 B 


— Art. 311 — Temporary Civil Servant 
— Termination of service in accordance 
with terms of service — Does not attract 
Art. 311 (Jan) 14 C 


Court-Fees Act (7 of 1870) 


. See under Court-Fees and Suits Valua- 
tions. 








a 


COURT-FEES AND SUITS 
VALUATIONS 


—Court-Fees Act (7 of 1870), S. 7 fiv} 
(f) — Where suit for accounts has been 
dismissed the valuation as fixed by plain- 
tiff in the plaint will determine the fo- 
rum of appeal (Jul) 64 


—Suits Valuation Act (7 of 1887), S. 8 — 
See Court-Fees and Suits Valuations — 
Court-Fees Act (1870), 5. 7 (iv) (f) 

(Jul) 64 


Custom — (Himachal Pradesh) — Pre- 
emption — Collateral of vendor’s hus- 
band — Right of against stranger ven- 
dees — Consent to partition of the land 
sold does not amount to waiver 

(Jan) 13 


E. P. Urban Rent Restriction Act 1949 (3 
of 1949) 


See under Houses and Rents. 


Evidence Act (1 of 1872), S. 45 — Refer- 
ence to expert — Mere request made in 
passing during the arguments. for refer- 
ring a document to an expert cannot be 
treated as an eppeane for the same 
(Jul) 62 B 


Guardians and Wards Act (8 of 1890), 
S. 25 — If interests of minors so require 
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Guardians and Wards Act (contd.) 
father’s right to their custody 
denied 


can be 
(Nov) 79 


H. P. Abolition of Big Landed Estates 
and Land Reforms Rules (1955) 


See under Tenancy Laws. 


Himachal Pradesh General Clauses Act 
(16 of 1969), S. 2 (21) — See Houses and 


Rents — E. P. Urban Rent Restriction 
Act (1949), S. 3 (Jul) 57 B 
——S. 23 — See Houses and Rents — 


. East Punjab Urban Rent Restriction Act 
(1949), S. 3 (Jul) 57 B 


Himachal Pradesh Municipal Act (19 of 
1968) 
See under Municipalities. 


Him. Pra. Panchayat Raj Act (19 of 1970) 
See under Panchayats. 


‘Him. Pra. Urban Rent Control Act (23 of 
1971) j 


See under Houses and Rents. 


Hindu Succession Act (30 of 1956), Ss. 2, 
4 (i) — Declaratory decree obtained by 
reversioners enures for the benefit of 
entire reversionary body (Jan) 4 
——iS, 4 (i) — See Ibid, S. 2 (Jan) 4 
-S 14 (1) — Suit for recovery of pos- 
session against donees of widow — Ques- 
tion whether widow was limited owner 
when Act came into force — Scope of 
previous declaratory decree (Nov) 71 


HOUSES AND RENTS 


` East Punjab Urban Rent Restriction 
Act (3 of 1949), S. 3 — Notification under, 
dated 18-8-1966 exempting new building 


from operation of Act — Continuance 
under H. P. Urban Rent Control Act 
(Jul) 57 B 


-—S, 13 (3) (a) (i) — See Constitution of 


India, Art. 133 (1) (May) 47 
——S, 15 (5) — Revision — Power of 
High Court (Mar) 22 A 


-—Himachal Pradesh Urban Rent Control 
Act (23 of 1971), S. 28 (2) — Scope of 
(Jul) 57 C 


Land Acquisition Act (1 of 1894), S. 18 — 
Reference made under S, 18 — Court is 
empowered under S. 53 read with O. 9, 


of 1968), S. 


Land Acquisition Act (contd.) 


R. 8, C.P.C. to dismiss it for default 
(Jul) 54 


——S. 53 — See Ibid, S. 18 (Jul) 54 


Letters Patent, Cl. 10 — See Arbitration 
Act (1940), S. 39 (1) (Jan) 1 A 


Limitation Act (9 of 1908), S. 5 —- Con- 
donation of delay — Delay due to mis- 
take about forum on part of counsel — 
No mala fides proved on part of counsel 
— Delay could be condoned 

` (Dec) 81 C 


Limitation Act (36 of 1963), Art. 100 — 
Order standing in way of obtaining relief 
— Before obtaining relief getting rid of 
order is necessary — Suit for mere de- 
claration — Still should be deemed to 
be for setting aside order (Nov) 76 A 


MUNICIPALITIES 


—Himachal Pradesh Municipal Act (19 
204 (5) — Construction — 
Order refusing sanction must be commu- 
nicated within sixty days from date of 
application for sanction (Jan) 11 A 


——S. 240 — Copy of comment to be 
sent to the appellant — Reasonable op- 
portunity not given before dismissing 
appeal — Petitioner entitled to relief im 
a writ proceeding (Jan) 11 B 


PANCHAYATS 


—Him. Pra. Panchayat Raj Act (19 of 
1970), S. 54 — See Constitution of India 
Art. 226 (Jul) 56 


Provincial Small Cause Courts Act (9 of 
1887), S. 17, Proviso — Application for 
permission to furnish security can be 
made simultaneously with application for 
setting aside ex parte decree (Jan) $ 


Punjab Courts Act (6 of 1918), S. 39 (3)— 
Jurisdiction of District Judges to enter- 
tain appeal (Mar) 25 A 


Punjab Land Revenue Act (17 of 1887), 
S. 42 (2) — Presumption under — Entry 
in record of rights — Construction of — 
Mining lease by public auction in rese 
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Punjab Land Revenue Act (contd.) 

pect of minerals not owned by Govern- 
ment — Infringement- of fundamental 
rights under Arts. 19 ($), (œ) and 31 — 
Land owners entitled to relief under 
Art. 226 (Jan) 7 


Punjab Pre-emption Act (1 of 1913), 
5. 15 (as amended by Punjab Pre-emp- 
tion (Amendment) Act 1960) — S. 15 as 
amended does not repeal the Notification 
No, 4669, D/- 6-3-1917 — Changes effect- 
ed in Section 15 do not affect effects of 
Notification (Dec) 81 A 


——S. 31 — Words “said Act” refer to 
amendments under Amendment Act, 1960 
— Even then effect of Notification No. 
4669, D/- 6-3-1917 is not dissolved 

(Dec) 81 B 


Registration Act (16 of 1908), S. 17 (1) (a) 
— Requisites for registration — A docu- 
ment recording a transaction which has 
already taken effect is not a document 
which creates any rights so as to fall 
within the section (Jul) 62 C 
3 — Failure of the applicant to 
sign an application under S. 72 (1) and 
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Registration Act (contd.) 
to verify it are formal defects and can 
be rectifed subsequently (May) 38 


Suits Valuation Act (7 of 1887) 


See under Court-Fees and Suits Valua- 
tions. 


TENANCY LAWS 


—H. P. Abolition of Big Landed Estates 
and Land Reforms Rules (1955), R. 16 — 
Certificate of ownership — Order deny- 
ing ownership of certain trees — Certi- 
ficate issued as a result of that order can- 
not confer such ownership (Nov) 76 B 


Transfer of Property Act (4 of 1882), 
S. 105 — See Civil P, C, (1908), S. 47 
(Jul) 57 A 


_—————!, 
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Supplement to Comparative Tables-of Previous Years: 


Owing to late receipt of Other Journals the following Supplement to- 
Comparative Tables of A I R = Other Journals is issued 


AIR 1972 Himachal Pradesh = Other Journals 


AIR Other Journals 
125 1978 Ren CJ 118 
‘ 131 (1972) 2 Sim LJ 
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Himachal Pradesh High Court 


oan nae 


AIR 1973 EE PS T 
R, S, PATHAK, C. J. AND D. B, LAL, J. 
The State of Himachal Pradesh and 


another, Appellants v, M/s, H, S. Sobti 
- and Co,, dent, 


F. A, F, O, No, 19 of 1972, D/» 25-8 


_ £072, 


A 


Ind = Note: (A) Arbitration Act 
(1940), S; 39 (1) — An order granting an 
oft bi art ape e r o 
(0) ct not an app e orūecr 

E ae ae of Letices 


Patene conne be resorted to for sustain~ 


(Para 
ex Note: (B) Arbitration act 


Ind. 
940), S. 39 ~. The competency of ap 
ta n a n the the jurisdiction which 
ike Court to exercise — 


purported 
Hence where order is ex facie an order 
under S, 41 f(b} it cannot be contended 
that that order cout not be treated as an 
order under S. b) ae gy es 
granting ee be 
passed in an application aaier S. ‘Sat 9 
ara 
Cases Referred: Chronological Paras 
AIR 1963 Cal 642, ry Ranjan 


vy. Suranjan Chakrava 3 
‘ATR 1962 SC 256 = HEA 3 SCR 
a leg of India v. Mohindra . 
AIR Pios Madh ru 22 = 11956 
oe BLJ 1236 Tharp L OW, 
un Singh B 
ain m3 652 = 1950 An LJ 
799, ri Krishen v. Radha y 
: L. Kapila, for Appellants; S. 
Bolte, for Responden: LA 
ER. S. PATHAK, C, J. :— This appeal 


Ms directed against the order of our 
JP{JP/F544/72/RSK/CWM 
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brother Chet Ram Thakur an 

fnterim injunction during the pendency 
of an application under Section 20 of the 
Indian Arbitration Act. 


2. The respondent, M/s. H. S. Sobti 
and Co., had entered into a contract with 
the appellants, for the construction of a 
Girls Hostel for the Medical College af 

a. The respondent could not coms 
plete the work within the stipulated 
period as, according to him, the progress 
of the work was impeded, The respond- 
ent complained that money lewfully due 
to him was being withheld by the appele 
lants and the security of Rs. 
furnished by him had also 


Court. the application under ce 
tion 20 was per es the respondent also 
applied for an interim injunction under 
Boctions 121 ani ny: Git 
ons an o O; 
Procedure. The application for injunc< 


power to issue an interim injunction dur- 
ing the pendency of the application under 
Section 20 of the Indian Arbitration Act. 
After considering the matter on the 
merits. he granted an interim. injunction 
restraining the appellants from getting the 
contract executed through .another con= 
tractor until the dispute was decided by 
the Arbitrator. On the same day, he 
e Eo oe the application under Sec- 
3. A the outset, & preliminary 
objection has been taken by learned , 
counsel for the respondent. He contends 
that the appeal is not maintainable, After 


2 H. P., [Prs, 1-2] Mandir Nandi Keshwar 


hearing learned counsel for the parties, 
it seems to us that the objection must be 
upheld. The order under appeal was 
made under the purported exercise of the 
powers under Section 41 (b) of the Indian 
Arbitration Act. Section 41 (b) confers 
upon the Court for the purpose of, an 

in relation to, the arbitration proceedings 
the same power of making orders in res- 
pect of any of the matters set out in the 
Second Schedule as it has for the purpose 
of, and in relation to. any proceedings 
before the Court. Among the matters 


set out in the Second Schedule are “in- are 


terim injunctions or the appointment of a 
receiver”, Therefore for the purpose of, 
and in relation to, arbitration pro igs 
the Court has power to grant an interim 
injunction even as it would have for the 
purpose of, and in relation to any suit 
or other proceeding before it. When 
the Court so grants an injunction by 


the 


power to grant the interim injunction to 






against no other, and a perusal of Secs 
tion 39 (1) will show that an order under 
Section 41 (b) is not an appealable order. 
It is pointed out by the appellant that 
the present appeal has been preferred 


256 that the Letters Patent cannot be 
resorted to in order to sustain an appeal 
against an order under the Indian Arbi- 
tration Act. That is also the view taken 
by the Calcutta High Court in Rebati 
Ranjan Chakravarti v, Suranjan Chakra- 
varti., AIR 1963 Cal 642. For the same 
reason, in our opinion, no appeal will lie 
under Order 43. Rule 1 of the Code of 
Civil Procedure. As regards Shri Krishen 
v. Radha Kishan. AIR 1952 All 652 and 
Tharpal v. Arjun Singh, AIR 1947 Madh 
Bha 22 the orders under appeal in those 
cases were not orders made under the 
Indian Arbitration Act, 


4: Learned counsel for the appel- 
fants contends that the order under appeal 
is not an order under Section 41 (b) of 
the Indian Arbitration Act because, he 
says, Section 41 (b) contemplates the 
grant of an interim injunction during the 
pendency of arbitration proceedings. and 
it cannot be said that an application 
under Section 20 is an arbitration pro- 
ceeding. It is now settled law that the 
question whether an appeal lies depends 
upon the jurisdiction which the Court 


v. Gram Sabha (D, B. Lal J.) ALR. 


below purports to have exercised and not 
the jurisdiction which it can or should 

ve exercised. The order under appeal 
must be taken as it stands. It is an 
order which ex facie has been made by 
virtue of Section 41 (b), 

5. It has also been urged by 
learned counsel for the respondent thag 
even if Clause 10 of the Letters Patent 
can be brought into play, the present apa 
peal is not maintainable because the 
order granting an interim injunction ig 
not a “judgment”. In the view that we 

g that “Section 39 (1) of the 
Indian Arbitration Act excludes the 
operation of Clause 10 of the Letters 
Patent, it is not mecessary to consider this 
submission, | 
e appeal fails and is diss 
missed with costs, 


D. B. LAL, J.: I agree, 





AIR 1973 aca ae PRADESH 2 
(V 60 C 2) 
D. B. LAL, J. 
The Deity Mandir Nand? Keshwan 


` Mahadev ete., Plaintiffs v, Gram Sabha, 


Defendant, 


iby a Revn, No, 25 of 1971, D/- 17-8 


Index Note:— (A) Civil P. C. on) 
O, 38, Rr, 1, 2 — Where the nature of the 
disputed land is being altered by desec- 
rating the samadhis damage is decidedly 
caused to me propery in dispute within 
meaning of R. 1 and injunction can be 
granted — The injury would also be 
covered by the expression ‘other injury of 
any kind’ under R. 2 (Para 4) 

Index Note:— (B) Civil P. C. (1908), 
0. 39, R. 1 — femme need not eStablish 
title, it is sufficient if they can satisfy 
that the disputed property should be pre~ 
served in its present condition until the 
question of their alleged right is disposed 
of, (Para 8) 

_R, K. Gupta and Surjan Singh, for 
Plinia P. N. Nag. for Defendant. 

ORDER:— This is an application In 
revision by the plaintiffs the Deity Temple 
Nandi Keshwar Mahadev and others, 
and they ‘have called in question 
the order passed by the Additional Dis. 
trict Judge, Kangra, whereby the injune- 
tion prayed for by them has been refused 
and appeal preferred by the defendants 
against the order of the Senior Sub- 
Judge Kangra, granting such injunction 
has been allowed, 

2. The facts of the case are, thaf 
the plaintiff Deity along with others filed 
the suit relating. inter alia. to Khasra 
No, 123 Min. and the allegations were 


JP/JP/F543/72/RSK 


$ 
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that the defendants Gram Sabha as well 
as Deity Chamunda Devi and others, were 
interfering in the possession of the plain- 
tiffs over the disputed.land, The defend- 
ants have started digging up the land and 
are throwing mud while overturning 
“Samadhis” of Sadhu etc. who had died 
in plaintiffs temple and have been buried 
therein. The plaintiffs claimed posses- 
sion over the disputed land since times 
immemorial which, according to them, 
the land is the burial ground of Sadhus 
ete, who come, stay and die in the temple 
of the plaintiffs, According to them, the 
defendants were raising certain construc- 
tions and as such desecrating the sanctity 
of ‘samadhis’. Accordingly the plaintiffs 
prayed for declaration as to their title 
for the land and also for perpetual in- 
junction calling upon the defendants not 
to proceed with their constructions so 
as to outrage the spiritual sanctity of the 
disputed land, The learned Senior Sub< 
Judge before whom the suit was institut~ 
ed went for spot inspection on 2-8-1970 
and finding some sama already desec- 
rated, granted the interim injunction 
prayed for by the plaintiffs. The inten- 
tion of the learned Senior Sub-Judge was 
to maintain the status quo. The defend- 
ants came in appeal before the learned 
Additional District Judge who reversed 
the order of the learned Senior Sub- 
Judge and set aside the injunction already 
granted in favour of the plaintiffs. The 
plaintiffs have felt aggrieved of the decis 
gion. have come up in revision, 


A perusal of the order of the 
a3 Addl District Judge indicates 
that a request was made to him for spot 
inspection, but this request was not ac~ 
ceded to, because he considered that 
nothing substantia] would come out after 
spot inspection. Besides this, the learned 
v Addl, District Judge held, that the ins- 
pection note already written by the trial 
Judge almost clinched the issue and that 
no samadhis were found in existence over 
the land in dispute. He further observed 
that no actual measurements were made 
at the spot and so it was difficult to 
demarcate the exact area in order to find 
out the respective possession of the par- 
ties. The learned Judge thereafter pro- 
ceeded to observe that injunction of the 
nature restraining the defendants from 
taking possession over the property for 
peeing a house could not be grant~ 
the meaning of Order 39, 
Rules 1 1 and 2 of the Civil P. C. With 
these observations, he allawed the appeal 
and set aside the order of the learned 
"Senior Sub-Judge. 


4, It is evident. the learned ap- 
pales Judge was manifestly wrong when 
e fave the finding that the injunction 
prayed for could not be granted, as it 
fell outside the scope of Order 39, Rules 1 


Mandir Nandi Keshwar v, Gram Sabha (D. B. Lal J.) [Prs. 2-6] H. P, 3 


and 2, A perusal of Rule 1 would indi- 
cate that a damage caused to property in 
suit can be restrained by a proper in- 
junction. Jf samadhis are desecrated, 
damage is decidedly caused to the pro- 
perty in dispute. Therefore, the tem- 
porary injunction could be granted under 
Rule 1. Similarly under Rule 2 besides 
the injuries already specified in the rules 
“other injury of any kind” could also be 
prevented by granting a temporary in- 
junction. This was decidedly an injury 
of a special kind inasmuch as the samad- 
his were being desecrated and the very, 
nature of the disputed land was being 
altered, The Court should give widest 
interpretation to the word “injuries” 
under Order 39, Rule 2 for doing justice 
even if the injury which the plaintiffs 
may suffer is not injury in the ordinary 
sense within the meaning of Rule 2. 
Therefore. the case is very well covered 
under Rules 1 and 2 of Order 39, and 
the learned Ada District Judge failed 
to exercise a jurisdiction vested in him 
and an interference can be made i the 
High So under Section 115 of the 
Civil P, C 

5. The learned appellate Judge 
has also given a wrong interpretation of 
the inspection note dated 2-8-1970 
written by the learned Senior Sub-Judge, 

inspection note, there is a clear 

recital that the area lying adjacent to 
these foundations (of the constructions 
made by the defendants) is covered by 
samadhis and also there are some orna« 
mental plants including flower beds etc. 
in it. It is also clear from the inspection 
note, and so is observed by the learned 
appellate Judge himself, that the patwari 
of the area was not helpful and proper 
demarcation of the land was not made 
at the spot. Therefore, the area lying 
adjacent to the foundations could as well 
be the area under dispute. This finding 
could not therefore be given by the 
learned appellate J udge that no samadhis 
existed over the disputed area, 


6. As to the revenue entries, re- 
garding 10 marlas, the learned counsel 
for the petitioners frankly admitted that 
@ prima facie case exists in favour of the 
defendants because the jamabandi_ of 
1966-67 denotes the possession of Cha- 
munda Devi (Defendant) over this area. 


The rest of the area of 1 and 10 
marlas of ra No, 123 Min is 
“charand”, This area was noted as 


"banjar quadim’ in 1890-91 which is evi- 
dent from the Khasra of that year. There- 
fore, in respect of 10 marla-area the 
prima facie case may not be stated to 
have existed in favour of the petitioners 
and the interim injunction could not be 
granted with respect to this area. Re- 
garding the remaining area of 1 kanal 
and 10 marlas, there was no difficulty in 


4 E, P, 
granting the temporary injunction prayed 
Or. $ 


7., Tt is well established that the 
plaintiffs were required to establish a 
prima facie title for the disputed land. 
For this, they have already shown that 
the entry is of ‘banjar quadim’ or 
‘charand’, The land is adjoining to their 
temple and according to their averments 
made in the plaint. the possession is 
claimed from time immemorial. Samadhis 
already exist over a portion of this area 
which is clear from the inspection note 
of the learned Senior Sub-Judge, This 
being the position, a prima facie title no 
doubt exists in favour of the plaintiffs 
for 1 kanal, 10 marla-area, 


8. Im order fo make out a prima 
facie case, necessary for granting an in- 
terlocutorv Injunction, the plaintiffs need 


satisfy the Co J 
dispute should be preserved in its pres 
sent actual condition until such question 
can be disposed of, 


9. T£ samadhis are desecrated, Ins 
reparable injury would ensue because 
spiritual feelings would be destroyed, No 
one can deny that even the dead lying 
in grave command respect and defilement 
is not permissible. It is contended in the 
written statement that certain consiruc- 
tions already exist over 1 kanal. 10 marla~ 
area, namely Phulwari Ashram Ghat, 
Sarai, Yagshala etc. These constructions 
are not to be disturbed by the plaintifis. 
The injunction would only relate to 
future constructions and future digging 
up of portions for new constructions, The 
balance of convenience is definitely in 
favour of the grant of the temporary in- 
function, 


10. Tr the circumstances, fhe 
learned Addl. District Judge can be stat- 
ed to have failed to exercise a jurisdic- 
tion vested in him, There is decidedly 
illegality in his order. I would. there- 
fore, allow the petition and set aside the 
order of the learned Addl, District Judge, 


11. The injunction prayed for is, 
therefore, granted to the plaintiffs buf 
only in respect of 1 . 10 marlas area 
of Khasra No. 123 Min., with this modi- 
fication that the constructions already in 
one would aunt Pe FE and the 
status quo would be main 

i l Order accordingly, 
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(V 60 C 3) 

R. S. PATHAK, C. J, AND 

CHET RAM THAKUR, J. 

‘Brij Lal, Petitioner v, Bakshi Ram 
and others, Respondents. 

L. P. A. No. 24 of 1969, D/~ 28-7-1972, 

_ Index Note: (A) Hindu Succession 
Act (1956), Ss. 2, 4 (i) — A declaratory 
decree obtained by reversioners challeng- 
ing the alienation by a coilateral of the 
ancestral property enures for the benefit 
of the entire reversionary body and the 
nearest heir to the alienor on the date 
of his death who is entitked to succeed, 
will get the benefit of that decree, 

Brief Note:-— (A) In a suit to declare 
that the gift of the land made by the 
alienor was not binding as against the 
reversionary rights of the plaintiffs the 
land being an . @ compromise was 
entered into between the parties to the 
effect that the plaintiffs shall get one 
fourth share of the suit land after the 
death of the alienor and decree in 
terms thereof was passed, 

Held that the effect of the decree was 
fo cancel or nullify the effect of the gifs 
in respect of one-fourth share although 
the decree in so many id nof 
State it so. Therefore the decree was 
only a declaratory decree although based, 
on a compromise and enured ‘for the en- 
tire reversionary body. The benefit off 
ithe suit was to £0 to whosoever was after 
donor’s death the nearest heir, ATR 1969 
SC 1144, Rel, on, (Para 10} 
Cases Referred: Chronologieal Paras 
AIR 1969 SC 1144 =. (1969) 3 SCR 
_ 944 Giani Ram v. Ramji Lal (ij 
1971 HLR 16, Jagdish y. Brahma 1o 
patan And BS eai Ean 

oner; an p ; 
Chand, for Respondents. 

‘CHET RAM THAKUR, J.:— 
Letters Patent Appeal is directed against 
ihe judgment and decree, dated July 3, 
1969, passed by a learned Single Judge 
of the Delhi High Court. Himachal Bench, 
Simla, whereby the appeal of the defend- 
ant was dismissed and the order of the 
District Judge reversing the judgment 
and decree of the trial Court dismissing 
tthe suit was affirmed. 

2 The facts relevant for the decis 
sion of this case may be stated as under— 

Sunder a resident of Amner village in 
Tehsil Hamirpur died on 24th January, 
11964. On his death Sarvshri Bakshi Ram, 
Ganga Ram and Chandu Ram filed a suit 
for possession of jth portion of land which 
had been gifted by Sunder in favour of 
Brij Lal in the year 1949. The present 
plaintiffs who alleged themselves to be 
the collaterals of Sunder had filed an 
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gift of the Iand made by Sunder shall nob 
tbe binding as against their reversionary 
rights as the land was ancesiral and 
Sunder had no right under custom to 
alienate the land. In that suit a com- 
promise had been arrived at between the 
parties whereunder it was agreed that 
one-forth share in the suit land without 
any share in the Shamilat shall be given 
fo the plaintiffs and the same shall be~ 
gome operative after the death of Sunder 
defendant No. 1 and one-fourth share of 
Rhe land was agreed to be given to de+ 
flendants Nos. 3 to 7 and this part of the 
agreement was also to be operative after 
the death of Sunder defendant No, 1, It 
was also provided therein that at the time 
of partition. the Khasra No. 3961/1307 
shall also be given to defendants Nos. 3 
to 7 and the remainder area both in 
‘Abadi and under the houses which were 
in possession of Sunder defendant No. 1 
would be the property of Brij Lal as be~- 
fore and Brij Lal was also held entitled 
to on share in the land and the 
i area, The Court in that suit 
accordingly on the basis of the statement 


ef the parties and their counsel and the 


compromise a decree as stated 
above, 
3. The plaintiffs, therefore. on 


the 
strength of the decree (Ex. P-2) dated 
4th January. 1953, filed the suit for pos 
session of land which they had been 


awarded under the decree of 1953. 


4. The defendants resisted the 
suit. Firstly. on the ground that it being 
a declaratory decree in favour of the re« 
versionerg enured for the entire rever 
sionary body. ‘Therefore, the plaintiffs 
bad no locus standi to file the present 
suit on the death of Sunder as the nearest 
heir of Sunder was his sister Smt, Lila. 
Secondly, Sunder had made a will of hig 
entire property in favour of the defend- 
ant. as also Smt. Lila and on that ac~ 
count also the plaintiffs were not entitl- 
ed to possession of the property, 


5 The trial Court found that 
Smt, Lila was the sister of Sunder and 
in her presence the plaintiffs had no locus 
standi to file the suit On the point of 
will it was found that the same was not 
proved. On appeal to the Senior Sub- 
ordinate Judge the judgment and decree 
were reversed. It was found by the ap- 
pellate Court that Smt. Lila was the 
sister of Sunder deceased and in so far 
as the will was concerned the same stood 
fully proved. Further it was held that 
it was not a declaratory decree which 
enured for the benefit of the rever- 
.sioners rather it was a decree on the 
basig of a compromise and the parties 
were bound by the terms of the com- 
promise. According to the terms of the 
compromise decree, the plaintiffs were en- 
titled to one-fourth share of the pros 


Brif Lal v. Baksh] Ram (C. R. Thakur 04 


[Prs, 2-7] H. P, 5 
perty. Hence, the plaintiffs had a right 
to sue for the possession of the same, 
On second appeal preferred by the des 
fendant, only one point was agitated be« 
fore the learned Single Judge that in the 
presence of Smt. Lila who had been 
proved to be the sister of Sunder, the 
plaintiffs had no locus standi and thaf 
the deeree was a declaratory decree which 
enured for the benefit of the entire revers 
sionary body but this point did not find 
favour with the learned Single Judge 
and he repelled the contention of tha 
appellant and dismissed the appeal. The 
cross-objections filed by the respondents 
Were not pressed before mn Hence, at 
same were ismi erefore, thi 
Letters Patent appeal, 


6. The first point that has been 
argued by the learned cowmsel for the des 
fendant-appellant is that the plaintiffs 
had no locus standi in the presence of 
Smt, Lila who was the sister of Sunder, 
Tt has been held by the trial Court as 
also by the first Appellate Court that 
Smt. Lila is the sister of Sunder. She 
is admittedly the heir under the Hindu 
Succession Act in the absence of any 
other heirs to succeed to the estate of 
Sunder. It is a well-settled principle that 
a declaratory decree obtained by the res 
versioners challenging the alienation by 
anyone of the collaterals of the ancestral 
property enures for the benefit of the 
entire reversionary body and the nearest 
heir to the alienor on the date of his 
death who is entitled to succeed will get 
the benefit of that decree. In Giani Ram 
se ai tal, oor ao Sc eae that 
ps of the upreme urt Í 
down that— 


“Under the customary Jaw in force 
fn the Punjab a declaratory decree ob« 
tained by the reversionary heir in an 
action to set aside the alienation of ances- 
tral property enured in favour of all 
persons who ultimately took the estate 
on the death of the alienor. The decree 
obtained by a competent reversioner did 
not make the alienation a nullity it re- 
moved the obstacle to the right of the 
reversioner entitled to succeed when the 
succession opened and restored the pros 
perty alienated to the estate of the 
alienor”, . 

1. This proposition Is not denied 
by the learned counsel for the respond- 
ents. The only contention is that this 
was not a usual declaratory decree 
setting aside the alienation which enured 
for the benefit of the reversionary body 
rather it was a compromise decree where- 
under the entire course of succession was 
changed. It is not disputed by the learn- 
ed counsel for the appellant that a coms 
promise had arrived at between the 
parties in the declaratory suit filed by 
the present plaintiffs in the year 1953. 
But according to him the decree in reas 
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pect of one-fourth share which was 
agreed to be given to the plaintiffs under 
the terms of the compromise was to take 
effect after the death of Sunder. In 
other words what he meant was that on 
the basis of the terms of the compro- 
mise the suit stood dismissed qua the 
share of the property given to Brij Lal 
and qua that share of the property 
agreed to be given to the plaintiffs, the 
suit was decreed. It was a declaratory 
decree which was to take effect after the 
death of Sunder. the alienor and, there< 
fore the plaintiffs could not take advans 
tage of that decree. But it was Smt. Lila 
‘who was the nearest heir entitled to Suce 
cedd on the death of Sunder when the 

succession opened, Under S. 8. 

du Suecession Act she being the 
mearest their of Sunder is entitled to 
succeed and therefore. the plaintiffs have 
got no locus standi, 

_ 8 We have given careful cona 
sideration to the arguments advanced by 
the learned counsel for the parties and 
bave also perused the decree (Ex, P-2) 
and the pleadings of the parties, 


9. The learned Single Judge held 
that the compromise which was arrived 
at between the partes on January 14, 
1953, clearly stated that— 


“After the death of Sunder, Bakshi 
Ram, Ganga Ram and Chandu Ram plain- 
tiffs would be entitled to one-eighth of 
the gifted land. The aforesaid compro- 

is binding upon the parties. As 
Sunder had died the three plaintiffs in 
accordance with the compromise are en- 
titled to recover possession of the land 
in suit from Brij Lal. The fact that 
Sunder has a sister Lila would not, in 
my opinion, stand in the way of the 
plaintiffs recovering the possession of the 
land in dispute from Brij Lal. It is 
significant that the decree granted on 
January 14, 1953, was mot a usual dec= 
laratory decree in a reversionary suit to 
challenge alienation. It was a compromise 
decree and.provided for the devolution 
of the gifted land after the death of 
Sunder. The plaintiffs are merely en- 
forcing the rights which were granted to 
them as a result of the earlier suit. Lila 
is not a party to the present suit and 
whatever may be her rights. so far as 
Brij Lal defendant is concerned he can- 
not legally resist the suit brought by the 
plaintifi-respondents”, 

10. The plaintiffs have come to 
the Court to enforce their rights for pos- 
session on the of the decree granted 
on January 14. 1953, which they have 

tyled as a declaratory decree as js ap- 
parent from Para 4 of the plaint. The 
compromise-deed (Ex, P-5/A). dated Janu-+ 
ary 15, 1953, which was entered into be~ 

een the present plaintiffs and. the de= 
fendant shows that Brij Lal donee was 


given the rights of absolute ownership 
in one-half of th 





11. But one thing that requires 
consideration is whether the defendanf 
who was a party to the compromisa 
whereunder this decree was passed can 
take up this objection. In our view, Brij 
Lal can take up this objection when this 
decree enures for the benefit of the ens 
tire body of reversioners and Smt. Lila is 
one of the nearest heirs entitled to sucs 
ceed. There is no doubt that Smt, Lila 
is not a party and she can exercise hep 
Tight for possession within the statutory 
period if so advised. There is no ques« 
tion that defendant Brij Lal is bound by 
the compromise because this compromise 
is in respect of the property in which the 
plaintiffs had no right when they filed the 
suit and they filed the same in the res 
Presentative capacity and now they are 
not entitled to recover the possession on 
the basis of that decree the advantage 
of which can only be availed of by Smf 


12, The further question raised is 
that there was a will made by Sunder in 
respect of his property in favour of his 
sister Smt. Lila and Brij Lal defendant 
end on that account also the plaintiff, 


i 
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ere nof entitled to recover possession 
of the Ene. We have seen the will 
(Ex, D-1). This will relates to the pro- 
perty other than the sifted property or 
which was not the subject-matter of the 
previous suit. So this will has got no 
bearing on the suit property. Moreover, 
Sunder could not make any in res- 
pect of a property of which he was no 
longer the owner. He aaa Pania T 
roperty as soon as he 
ails of Brij Lal and thereafter he 
was not competent to make a will 
respect of the property. Therefore, it ig 
futile on the part of the learned counsel 
for the appellant to contend that Sunder 
bad made a will of the gifted property to 
Smt. Lila and Brij Ta Consequently 
this point has got no force. 

13. We have held that the decree 
enured for the entire reversionery body 
and Smt Lila, being the sister entitled 
to succeed on the opening of the succes- 
sion, the plaintiffs. therefore, have got no 
locus standi. In view of this the appeal 
succeeds the judgment and decree of the 
learned Single Judge and the Senior Sub- 
ordinate Judge are set aside and the 
judgment and decree of the trial Court 
dismissing the suit are restored. No order 


pens i Appeal ellowed. 
nA 
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vaca 
D. B. LAL, J. 

Gram Panchayat and another. Peti- 
toners v. State and others, Respondents. 
C. W. P. 76 of 1971, D/-11-7-1972, 

Index Note:— Punjab Land Revenua 
Act (17 of 1887), S. 42 (2) — Entry in 
record of rights — Mention of minor 
- mineral ‘kankar’ should mot be construed 
as including bajri, sand and stones—Pre- 
sumption under S, 42 (2) arises in favour 
of landowners — Direction by Govt. for 
grant of mining lease by public auction in 
respect of minerals not owned by them 
o— Infringement of fundamental rights 
under Arts. 19 (f), (g) and. 31 — Land 
owners entitled to relief under Art, 226 
— (X-Ref:— Constitution of India, Arti- 
ele 226). 

Brief Note:-— ‘Kankar’ is a separate 
category of mineral under H. P., Minor 
Mineral (Concession) Revised Rules, 1971 
and its mention in the relevant entry in 
record of right should not be construed 
to include ‘bajri, sand and stones (other 
_ than black stones)’ and the record of 
rights must be held to have excluded the 
said minerals, -` (Paras 10, 11) 

An unrebuttable presumption as to 
ownership arises in favour of the land- 
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owner in respect of bajri. sand and stones; 
(other than black stones) under S, 42 (2) 
of Punjab Land Revenue Act 11887. 

(Paras 10, 11) 

The Government is not competent to 
issue directions for granting lease by 
public auction in respect of bairi, sand 
and stones which do not belong to them, 
Where such directions have been issued 
by the Government the landowners are 
not only deprived of their properties 
without payment of compensation but 
also rights of extracting minor 
minerals and disposing of them in any. 
manner they liked, 

Therefore, the lanaowners, are en- 
tled for relief under Art, 226. AIR 1966 
SC 1593 & 1972 Cur LJ 307 (Panj). Fol- 
owed. (Paras 12, 13) 
Cases Referred: Chronological Paras 
4972 Cur LJ 307 = 74 Punj LR 

08. Mamchand v, State of 


_, Haryana 
ATR 1966 SC 1593 = (1966) 3 SCR 
557. State of Madhya Pradesh v. 


Vishnu Prasad Sharma 


Chhabil Dass. for Petitioners; B, Sita 
Ram, for Respond 


ents, 


ORDER:— These are three connected 
writ petitions in which the petitioners 
claim to be the owners of minor minerals 
mamely sand, stones and bairi, which are 
found underneath the lands belonging to 
them and described in the three peti-« 
tions. They have called in question the 
directions of the State of Himachal 
Pradesh and the Director of Industries 
which are two of the respondents. where~ 
by the said minor minerals are being put 
to auctions under separate notifications 
and the petitioners pray that the said 
directions regarding auctions be set aside 
and that the respondents should not ins 
terfere with the petitioners right to ex- 
man these minor minerals from these 

S. 


2 C. W. P, No, 76 of 1971 per- 
tains to village Surajpur, C, W. P. No, 77 
of 1971 pertains to village Sirath and 
Cc. W. P; No, 78 of 1971 pertains to village 
Mohtli, all in Tehsil Nurpur, District 
Kangra, 

2 The petitioners who are the 
owners of the disputed lands contend that 
sand. stones and Bajri have been exclud- 
ed from the record of rights prepared in 
the settlement of 1918 and in view of 
Section 42 (2) of the Punjab Land Res 
venue Act the presumption of ownership 
arises in their favour. As such the res- 
pondents not being the owners of the 
minor minerals could not make any 
directions for public auctions in regard 
to the same. The petitioners who are 
landowners have executed registered 
leases in favour of other petitioners and 
according to them these leases are to be 
held valid and the lessees cannot be re- 


BH.P, [Prs 3-9] 
strained from extracting the minor mines 


‘4, According to the petitioners the . lands, 


paea have issued directions for 
anting leases by public auctions under 
Section 15 (1) of the Minor Minerals (Re- 
gulations and Development) Act, 67 of 
` R957. The respondents in fact, have no 
Leet orgs ae PA sage to ae 
such. mining leases. manner. the 
petitioners have been deprived of thein 
property without any payment of coms 
pensation and the action of the respond« 
ents is violative of Arts. 19 (f} and (g) 
and prt 31. of the Constitution of India. 
In the writ petitions the 
niece is that the respondents be ress 
trained from auctioning the minor mines 
tals and also from interfering with the 
petitioners in the exercise of their rights 


(Contd. on Col, 23 
Section 15, 


claimed property or unoccupied land | 
or quarry of stones, ruined. property; 

_ or ancient monuments or wild growth 
of the land or other profits arising . 
out of the land, 


Ya 
minor minerals with 
made on 20th Some 1935 Dy the 
copy of that decision is 

“Copy of jeter No, 
Secretary to the |] 
Division, 


reference to 
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rođuced 
t a183- dated the 2 20th ng egy co 1935 from the Junion 
Commissioner Punjab to the Commissioner, . 


A.LE 3 
to extract, sell and otherwise dispose of _ 
minor minerals found underneath the 


6. Before adverting to to the ress 
pective contentions of the parties, it a 
pears appropriate to set out Sec, 42 G 
of the jab Land Revenue A 

‘42 (2). When in any record oi righis 
completed after that date it is not expres 
Sely provided that any forest or quarry; 
or Go such, : | or uot belongs to 

overnment it shall presumed to 
to the landown 


village Sy ety Tikka, igen f 
for the settlement to ane year 1918, 


i 


The entire Nazul (Governmen? lands 
and property) and quarries of lime, 
, black stone (kalapather) slata 
of every kind whether these are 
found over or beneath the land and 
fhe ruinous property or ancient 
Monuments or wild or other 
relative rights belong to the Gove 
ernment, No reservation has been 
made in the Settlement about this, 


Tn the year 1935 a dispute arose for determination of ownership of eee 
the Wajub-ul-arj entry and the decision was 
zene Commissioner 


of Punjab, A 


Hundur 


Subject: Royalty on minor mineraly 
in the Kangra District, 





Lodwan 
m Thabkaun 


{5) Ma 
6) Mohihi 


& k be noted that one pareet 
ef land which 3s in dispute is situate in 
village Mohtli and a reference to that 
village is made in the above noted decis 


rtig pone ee en ante T 
er v ently 
(supra) and submitted that the Wajub-ul- 


` With reference fo tlie correspondence 


ending with this office endorsemenf 
No. 1837-R, dated the 27th of June. 
11935, I am directed to say that as in 
fhe record of rights of the marginal« 
no estates in the Nurpur 
Tehsil, Kangra District, it is nowhere 


_ expressly provided that ownership in 
than Kala 


rori, bajri and stone (other 

Pathar) belongs to Government, The 
erals in question must be prea 

sumed io belong to the landowners 

and the Government îs not entitled 

fo levy any royalty on them under 
Minor Minerals Rules”, | 


arj entry did not exclude sand, stones 
end Bajri. The said Wajub-ul-ari entry, 
which is obviously of a later date than 
November, 1971 for which sub-section (2] 
of S. 42 applies. refers to quarries of lima, 
bleck stone and slate. Only such quarries 
belong to the aah Seep The quarries 


of sand, stones and Bairi are not include 


1g% 


=» 
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ed and fhe esumption of ownershin 
would be in the A favour of the land 
owners. The presumption of the owners 
ship that has made under sub-see= 
fion (2) of 5, 42 is not a rebuttable pres 
sumption. It is rather conclusive in 
favour of the landowners. This is so 
clear from the reading of Section 42. 
When the landowner was assessed to land 
revenue, regard was presumably made 
for the income derived by him for sand, 
stones and Bajri. In this manner the 
Government has been paid for the ex- 
fraction of these minor minerals. as ens 
paraa rate of land revenue has been 


10. There was an interesting cons 
froversy regarding the mineral “kankar”, 
and it was stated by the learned counsel 
for the State that “Bajri” and “stones” 
ere included in “kankar”™, seems to 
be prima facie wrong. In the definition 
of minor minerals Teoria’ in the Hima~ 
chal Pradesh Minor Minerals (Conces< 
sion} Revised Rules. 1971. “kankar”™ has 

been used as a mineral distinguished from 
building stones, gravel or sand. The ine 
dference is that “kankar” belongs io a 
separate category of minera] and accord= 


lime used as building material. 
Punjab Settlement Manual (fourth Edi« 
tion), Para. 192 specifically deals with 
Kankar. This also indicates that Kankar 
is a aon mineral and cannot be clase 
sified with alike minerals bairi or stone. 
It is, therefore. abundantly clear that 
stone, (other than black stone) Bajri and 
sand have been excluded from the recorda 
lof-rights and the presumption under Sects 
tion 42 (2) is that the ownership vests in 
the landowner, 

11, As observed by their Lords 
ships in the State of Madhya Pradesh v. 
“Vishnu Prasad Sharma, (AIR 1966 SC 
11593). the provisions of a statute must be 
strictly construed where these lead to 





from Bairi or stones 
not to b eluded ia he Walioua 
e inclu a 
belonging Go arda I 
therefore. of fy opinion that stone (other 
than Black stone) Bajri and sand have 


Karam Chand v. B, N, & Co, 


H. P. 9 
been excluded from the Walib-ul-ari and 
the presumption of ownership which isl 
unrebutted, is in favour of the landown: 
who are the petitioners, 

L. It follows logically that thea 
Government. could not order for public 
auction of ye oh minor minerals. It has 
been held in Mam Chand v. State of 
Haryana. (1972 Cur LJ 307), that minor 
minerals not provided for in Sec. 42 (2) 
read with relevant entry of Waiib-ul. 
ari. do not belong to the Government 
and as such the Government is not com- 
petent to auction leases for such minor! 
mine 


13. The decision of the Punjab 
Government arrived at in 1935 (supra) 
may not be binding on the parties or on 
= Court. Nevertheless. that decision is 

to be considered as an instance wherein 


{other Fr black stone) hich are the 
yeaa matter of dispute in these peti- 
tions belong to.the landowners, The 
respondents could not give directions for 
holding publie auctions of mining leases 
of such minerals, The petitioners are be- 
ing deprived of their properties without 
payment of compensation and in this 
manner nog fundamental rights are be~ 


ing viola 
fn the resulg the three peti- 
tions are allowed and the respondents 
are restrained from making public auc- 
tions of mining leases in respect of the 
disputed minor minerals for the three 
parcels of lands described in the writ 
petitions, The respondents are further 
restrained from interfering with the 
rights of the petitioners who are land~ 
owners of extracting these minor mine- 
tals and disposing them of in any man- 
mer they liked. 

15. In each pee the counsel’s 
flee shali be assessed at Rs. 100/-. 

Writ petitions allowed, 


1 (ee 


AIR 1973 MACRAE PRADESH 9 
R. S. PATHAK. C. J, 
Se Sachetwar Nate On 
pozz Y Beva. No, 34 of 1970, Di- 7-20 


Mid i 
ly with application for setting agide ex 
IP/JP/FS8U72/AGT 


10 H, P. [Prs, 1-4] 


parte decree. (X-Ref:— Civil Procedure 
Code (1908), Order 9, Rule 9). 


Brief Note :— (A) The proviso to S. 17 
(1) of the Provincial Small Cause Courts 
Act, 1887, is a procedural provision and 
hence has to be applied liberally and 
mot mechanically or literally. A sub- 
stantial compliance with it is alone in- 
tended. There is therefore no reason in 
law why an application for permission 
to furnish security cannot be made along 
‘with an application for setting aside the 
ex parte decree. AIR 1931 All 727. Fol- 
lowed, AIR 1961 Orissa 37, Not Follow- 
ed, (Para 4) 
Cases Referred: Chronological Paras 
ATR 1961 Orissa 37 = JLR (1960) 
Cut 481, Khetra Dolai v. Mohan 


Bissoyi 

AIR 1931 All 727 = 1931 All LJ 
1049 (FB), Ram Bharose v, Ganga 
Singh 


4 
H. S. Thakur, for Applicant; Kailash 
Chand, for Opposite Party. 

R. S. PATHAK, C. J.:— This is a 
revision application under Section 25 ot 
tthe Provincial Small Cause Courts Act 

2. An ex parte decree was passed 
against the applicant on May 3. 1970. 
On June 8, 1970. the applicant applied 
for setting aside the ex parte decree and 
an application was also made for permis- 
sion to file security in lieu of the actual 
decretal amount. Along with the appli~ 


cation a surety bond for Rs. 2.000/- was. 


also filed. It igs not disputed that the 
amount of the surety bond more 

. covers the decretal amount. The learn- 
ed Judge, Small Causes has dismissed the 
application for setting aside the ex parte 
decree on the ground that before fur- 
mishing the security in lieu of the de- 
cretal amount the applicant should pre- 
viously have obteined an order from the 
Court permitting him to do so. The ap- 
plication for permission to furnish the 
security hes also been dismissed, 

3 It is contended by learned 
counsel for the applicant that the court 
below has erred in law in rejecting the 
applications merely because permission 
to furnish security was not obtained be- 
fore presenting application for set- 
ting Pr the ex parte decree and fur- 
mishing the security. It is pointed out 
that the application to set aside the ex 
parte decree as well as the application 
for permission to furnish security and 
the security itself were presented within 
the period of limitation prescribed for 
an application to set aSide an ex parte 
decree. After hearing learned counsel 
for the parties. I am of opinion that the 
contention must be upheld. 

4. Section 17 of the Provincial 
Small Cause Courts Act, 1887 provides : 

"(1) The procedure prescribed in the 
Code of Civil Procedure, 1908, shall save 


Karam Chand v. B, N, & Co, (R, S. Pathak C, J5 


ALE 


in so far as is otherwise provided by thai 
Code or by this Act, be the procedure 
followed in a Court of Small Causes in 
all suits cognizable by it, and in all proe 
gs arising out of such suits: 

Provided that an applicant for an 
order to set aside a decree passed ex 
parte or for a review of judgment shall, 
at the time of presenting his application 


either deposit in the Court the amount ~ 


due from him under the decree or in 
pursuance of judgment, or give such ses 
curity for the performance of the decres 
or compliance with the judgment as the 
Court may, on a previous application 
mee by him in this behalf. have directs 


(2) Where a person has become liable 

ag surety under the proviso to sub-sec« 
Hon (1), the security may be realised in 
manner provided by Section 145 of the 
Code of Civil Procedure, 1908.” 
It is true that the proviso to Sec, 17 (1) 
requires that when an application is made 
to set aside an ex Parte decree the ape 
plicant must “at the time of presenting 
his application” deposit in Court the des 
cretal amount or security for the pere” 
formance of the decree if “on a previous 
application made by him in this behalf’ 
the Court directs him to furnish secus 
rity. The statute contemplates that the 
applicant must deposit the decretal 
amount in Court; unless the Court pers 
mits him to furnish security in lieu of 
such deposit. There can be no dispute 
that whether he will deposit the decretal 
amount or ish the security has not 
been left to his choice. The statute re- 
quires in the first instance that the des 
cretal amount should be deposited. If, 
however, the Court permits the appli- 
eant to furnish security instead, then 
alone he may do so. Upon the material 
on the record before me it is clear that 


the applicant filed an application stating” 


t he was unable to deposit the de= 
cretal amount and, therefore, he should 
be allowed to furnish security for pays 
ment of the decretal] amount. That aps 
plication was filed along with the appli- 
cation to'set aside the ex parte decree, 
The question is whether it is necessary, 
in order to comply with the proviso to 
Section 17 (1), that the application for 
permission to furnish security should be 
made before presenting the application 
to set aside the ex parte decree. The 
proviso to Section 17 (1) should not, in 
my opinion, 
is a procedural provision and, therefore, 
to be applied liberally. What is intends 
ed is substantial compliance. 






made along with the application to set 
aside the ex parte decree. In Ram 
rose v. Ganga Singh, AIR 1931 All 727 
Sulaiman, Acting Chief Justice, coms 


j 
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mented on the unhappy language of the 
proviso to Section 17, and appeared to 
be of opinion that an application oa 
permission to furnish security could be 
made at the time of presenting the ap-< 
plication to = aside the ex parte de- 
cree, Boys, J. also took the same view 
in that case. He observed that the ap- 
plication to set aside the ex parte de- 
eree must be made within the prescrib- 
ed period of thirty davs either with cash 
or with the statement that, the applicant 
‘was prepared to give security and in the 
latter case he could also tender the se- 
curity he proposed and ask for. the direc- 
tion of the court in the matter. I am 
unable to agree, with respect, with the 
view to the contrary taken by the learn- 
ed single Judge of the Orissa High Court 

Khetra Dolai v, Mohan Bissoyi, AIR 
1961 Orissa 37. 


5. In my judgment, the applicanĝ 
was entitled to file an application for 
permission to Parnish security when he 
presented the application for setting aside 
the ex parte decree, 


6. Accordingly the revision appli- 
‘cation is allowed. The order of the 
Iéarned Judge. Small Causes is set aside. 
The learned Judge is directed to consider 
the application for permission to furnish 
security in lieu of depositing the decretal 
amount, and if that application is allow- 
ed and the security furnished found suffi- 
cient to consider thereafter the applica- 
tion for setting aside the ex parte de- 
— The applicant is entitled to his 
costs. 

7. The parties will appear before 
the learned Judge, Small Causes, on 
August 7, 1972, 

Revision allowed, 


B 





" AIR 1973 HIMACHAL PRADESH 11 
(V 60 C 6) 
R. S, PATHAK, C., J. 
Manohar Lal Saini Petitioner v. 
Municipal Corporation. Simla, Respond- 


ent. 
aa Adi Writ Petm. No, 46 of 1972, DJ- 
Index Note:— (A) Himachal Pradesh 
Municipal Act (19 of 1968), S. 204 (5) — 
Construction — Order refusing sanction 
must be communicated within sixty days 
from date of application for sanction, 
Brief Note:— (A) Section 204 (5) must 
be read as intended to savy that if the 
order refusing sanction is not communi- 
cated within a period aE sixty days, the 
erection of the building shall be deemed 
to have been sanctioned. Though Sec- 
tbn 204 (5) speaks of passing of the order 
within sixty days it must be taken to 


HP/IP/E652/72/SGK/KSB 





Manohar Lal v, Simla Municipality (Pathak C. J.) 


[Prs, 1-2] H. P. 11 


refer to its communication within thaf 
period, ATR 1966 SC 1313, Followed. 
(Para 3) 

Index Note:— (B) Himachal Pradesh 
Municipal Act (19 of 1968), S. 240 —- For 
proper disposal of appeal a copy of com- 
ment be sent to the appellant to mow the 
case of the Corporation — Reasonable op- 
portunity not given to the petitioner be- 
fore dismissing the appeal — Petitioner 
entitled to relief in a writ proceeding — 
(&-Ref:— Constitution of India, Art, 226). 

Brief Note:— (B) For proper disposal 
of appeal and in the interests of justice, 
a copy of comments be sent beforehand 
to the appellant to know the case of the 
Municipal Corporation in respect of points 
taken by in that appeal. Where 
therefore an dex: refusing sanction was 

lenged in appeal on the ground thaf 
it was communicated to him after the 
period of sixty days, the Dy. Commr, 
should have given opportunity to the peti- 
tioner to show that the report made by 
the peon of refusal to accept delivery 
was incorrect. Hence order of the Dy, 
Commr. dismissing the appeal relying on 
circumstance that the order refusing sanc- 
tion was sent to the petitioner through a 
peon but was refused, cannot be main-~ 
tained. (Para 4) 
Cases Referred: Chronological Paras 
ATR 1986 SC 1313 = (1966) 2 SCJ 

777, State of Punjab v, Amar 
Singh Harika 3 

Petitioner in person; Laxmichand, 
for Respondent. 

ORDER:— The petitioner, Shri Mano - 
har Lal Saini, is aggrieved by an order 
of the Deputy Commissioner, Simla, dis- 
missing his appeal against an order of 
the Executive Officer, Municipal Corpora- 
tion, Simla, and he applies for relief 
under Art. 226 of the Constitution, 


2. It appears that a notice was 
served by the petitioner on the Munici- 
pal Corporation of his intention to erect 
some flats near Earls Field, Jakku, Simla. 

ction was refused by the Executive 
Officer by his order of August 26, 1971, 
The petitioner appealed against that order 
to the Deputy Commissioner. Simla, and . 
the Deputy Commissioner dismissed the 
appeal on January 19, 1972. One of the 
contentions raised by the petitioner be. 
fore the Deputy Commissioner was thaf 
as the order refusing to sanction the con- 
struction was communicated to him more 
than sixty days after the receipt of his 
notice by the Municipal Corporation, he 
was entitled to the benefit of S. 204 (5) 
of the Himachal Pradesh Municipal Act, 
1968. The contention was rejected by 
the Deputy Commissioner on the ground 
that the order refusing sanction had been 
made within a period of sixty days. He 
also observed that an attempt was made 

to effect service of the order of rejec- 


12 H. P, [Pre, 2-7] Manohar Lal v, Simla Municipality (Pathak C. 3.3 


tion on the petitioner by a peon, Bhag- 
wan Dass, and the attempt was frustrat- 
ed by the petitioner by his refusal to ace 
cept delivery of the order, 


Section 204 (5) provides— . 

“Notwithstanding anything contained 
in sub-section (1) of sub-s. (3) but sub= 
fect to the provisions of sub-section (2) 
of S. 200 and sub-section (2) of this sec 
tion, if the committee neglects or omits, 
within sixty days of the receipt from any 
person of a valid notice of such person's 
intention to erect or re-erect a building, 
PAEA a to pass orders sanctioning or Tes 
fusing to sanction such erection or Te- 
erection, such erection or re-erection shall 
unless the land on whichitis proposed to 
erect or re-erect such buildings belongs 
to or vests in the committee. be deemed 
to have been sanctioned, except in so far 
as it may contravene any bye-law, or any 
building or town planning scheme sancs 
tioned under Section 202”, 


3 Section 204 (5) speaks of the 
order refusing sanction being made with- 
fn sixty days of the receipt of the notice 
of intention to erect a building. The 
question is ‘whether thereby what is in- 
tended is the date of. communication of 
the order of rejection or merely the pas- 
sing of that order. To appreciate the 
construction which must be put upon that 
requirement, reference must be made to 
the context in which the sub-section has 
been framed. Sub-section (5) is a part 
of Section 204, and is an extension of 
the scheme provided in sub-section (2). 
That is also clear from the opening words 


of sub-section (5), which reads “........ . 
subject to the provisions of ...... . SUb= | 
section (2) of this section ..... serene” SECs 


tion 204 (2) provides that the Committee 
may refuse its sanction and must com- 
municate its refusal in writing within 
sixty days of the receipt of the applica- 
tion. Section 204 (5) must. therefore, be 
read as intended to say that if the order 
refusing sanction is not communicated 
within the said period of sixty days. the 
erection of the building shal] be deemed 
to have been sanctioned. The period in 
either case, whether under Section 204 (2) 
or Section 204 (3). is intended to be the 
same. In State of Punjab v, Amar Singh 
Harika, AIR 1966 SC 1313. the Supreme 
Court laid down that the mere passing 
of an order was not effective unless it 
‘was published and communicated to the 
person concerned. Applying that princi- 
ple, it would seem that where S. 204 (5} 
speaks of the passing of the order of re-s 
fusal' within sixty davs. it must be taken 
to refer to the communication of the 
rder of refusal within that period, 


4. The next question which arises 
is whether the communication of the 
order was effected within the aforesaid 


ALW 


period of sixty days. The Deputy Com= 
missioner has relied upon the circums 
stance that a copy of the order was sen$ 
through the peon and he tried to serve 

it on the petitioner on August 30, 1971 
but that service was refused. The peti- 
tioner complains that he was not given + 
an opportunity to show that the repord 
made by the peon of refusal by him was 
incorrect. The averment contained in the ~ 
writ petition hag not been specifically, 
denied in the return. The petitioner was 
clearly entitled to an opportunity to re 
but any material sought to be used 
against him in the appeal before the 
Deputy Commissioner. I am told b 
learned counsel that, according to the 
practice generally followed. the Municix 
pal Corporation sends its comments along 
with the record to the Deputy Commis- 
sioner in respect of the points raised by 
the appellant. It would be conducive tol 

a proper disposal of the appeal and th 
interest of justice if a copy of the com- 
ments was sent beforehand to the @ 
pellant to enable him to know what th 
ease of the Municipal Corporation is in 
respect of the points taken by him in~ | 
that appeal. Admittedly, a copy of th 
comments was not sent to the petitioner 
in the present case. Deputy Com= 
missioner, before relying upon the re- 
port of the peon, should have given an 
opportunity to the petitioner to show thaf 
the report was incorrect. 


5. A question was raised by Jearn= 
ed counsel for the Municipal Corporation 
whether the appeal was maintainable in- 
asmuch as it has been directed against 
an order of the Executive Officer. Thaf 
is a question which can be easily dis- . 
posed of by the Deputy Commissioner ~ 
mow that the appeal will be heard by him 
egan. 


- 








6. Upon fhe aforesaid considera= 
fons, it seems to me that the impugned 
order of the Deputy. ioner cans 
mot be maintained, 


` T. Accordingly, the writ petition 
fs allowed, the order of the Deputy Coms 
missioner, dated January 19, 1972 is 
quashed. The appeal will now be dis 
posed of afresh by the Deputy Commis- 
sioner. As the case has been pending for 
a long time, it is desirable. in the inter 
ests of justice, that the appeal should be 


disposed of forthwith. the circums 

stances, I make no order as to costs, 

ee Writ petition allowed. 
fi 
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_ AIR 1973 One oo 13- 
R. S. PAE c. J, AND 
Ċ. R. THAKUR, J. 

Bala Ram. Appellant v, Amar Singh 
and others, Respondents. 

L, P. A,-No. 23 of 1969, D- 14-6= 
1972, 

Index Note :— Custom — (Himachal 
Pradesh) -— Pre-emption — Collateral of 
vendor’s husband — Right of against 
stranger vendees — Consent to partition 
of the land sold does mot amount to wai- 
ver, 

Brief Note:— Where the plaintiff who 
was a collateral of the husband of the 
vendor sought to enforce his right of 
pre-emption against the vendees who 
were strangers the mere fact that the 
partition of the land sold had _ taken 
place by consent between the plaintiff 
and the vendees Pp not amount to 
waiver of his t to pre-emption. (1885) 
ILR 7 All 442 and ATR 1925 Lah 178 and 
AIR 1963 Puni 483 (FB), Rel. on. 

(Para 3) 
Cases Referred: Chronological Paras 
AIR 1963 Puni 483 = 65 Pun LR 


693 (FB), Teja Singh Waryam 
Singh v, Bir Singh, Lakhu 

ATR 1925 Lah 178 = 91 Ind Cas 
528, Vir Singh v. Nihal Chand 8 


885) ILR 7 All 442 = 1895 All WN 
i 0. Thamman Singh v, Jamal-ud- 


. Malhotra, for Appellant; Kailash 
Chand, for Respondents. 


R. S. PATHAK, C. J.:—- This appeal 
fs directed against the judgment and de< 
cree of H. R, Khanna, J, in a suit fon 
possession, 


2. ‘The plaintiff alleged that he 
was a collateral of Hoshiaru, husband of 
Gori. who had sold the land in suit on 
November 30, 1961 to the defendants for 
an ostensible consideration of Rs. 1.700! 
The plaintiff sought to enforce a right of 
pre-emption against the ‘vendees who 
were strangers. The suit. was contested 
on a number of grounds, including the 
ground that the plaintiff had waived his 
right of pre-emption. The plea of waiver 
was founded on two allegations. It was 
alleged. firstly, that the plaintiff had 
taken active part in the negotiations for 
sale and. secondly, that a partition of the 
land sold had taken place by consent be« 
tween the plaintiff and the vendees. Tha 
trial court rejected the former allega- 


` tion and held as to the latter that it did 


mot amount to a waiver. Finding that 
the plaintiff had a right of pre-emption 
and that the right had not been waived. 
it decreed the suit for possession of the 


_ BP/IP/E658/72/KKS/KSB 


Bala Ram v. Amar Singh (R, S. Pathak C. 5.3 


[Prs. 1-4] BP. 08 


land be peo an re-emption on payment of 
Rs. 1700/- by the plaintiff. Bala Ram, 
one of the defendants, preferred an ap- 
peal and the lower appellate court, al- 
though it affirmed the other findings of 
the trial court including the finding that 
the plaintif had not participated in the 
negotiations for sale upheld the conten- 
tion of Bala Ram ihat by consenting to 
partition, the plaintiff had waived his 
right of pre-emption. The suit was dis- 
missed. In second appeal before this 
Court, the plaintiff assailed the finding 
of the lower appellate court that by 
agreeing to partition he had waived hig 
right of pre-emption, The contention 
found favour with the learned Single 
Judge and setting aside the decree of 
the lower appellate Court he d the 
suit for possession of the land by pres 
emption, 


3 We have heard Yearned counsel 
for the parties, and we are of opinion, 
that the view taken by the learned sin- 
ple Judge is right. In Thamman Singh 
v, Jamal-ud-din, (1885) ILR 7 All 442 
subsequent to the sale of a one third 
Share in a village in his favour the yen- 
dee applied for partition of the share and 
a co-sharer, who had a right of pre-emp- 
tion in respect of the same, made no 
objection to the application, and the 
partition was effected. i pater 
afterwards set up a claim to 
A Division Bench of the Ahahsbed eM 
Court held that there was nothing in the 
conduct of the pre-emptor during the 
partition proceedings which could amount 
to estoppel or to_a waiver of his right 
of pre-emption. The decision in that 
case received the approval of a Division 
Bench of Lahore High Court in 
Singh v. Nihal Chand, AIR 1925 Lah 
178. Baterence may also be made to 
Teja Singh Waryam Singh v, Bir Singh 
Lakhu, AIR 1963 Punj 483 (FB). The 
courts below have rece the conten- 
tion that the plaintiff had taken part in 
the negotiations for the sale of the land, 
His conduct during the partition proceed- 
did not amount to waiver. We are 
unable to hold that the plaintiff can be 
a to have waived his right of pre-emp~ 
on. 


4. Accordingly, the appeal Is diss 
missed. ‘There is no order es to costs. 


« Appeal dismissed, 


i4 H, P. [Pr. 1] 
AIR 1973 HIMACHAL PRADESH 14 
(V 60 C 8) 


CHET RAM THAKUR, J, 
Roop Lal, Petitioner v. State, Res~ 
pondent. 
Civil Writ Pein, No. 104 of 1970, D/= 
13-4-1972, 


(A) Constitution of India, Art. 226 — 
Delay and laches in filing petition — 
Writ petition challenging order of termi- 
nation of service — Futile representa- 
tions to authorities — Delay of three 
years held fatal, 

A temporary Government Servant 
whose services were terminated as no 
longer required made futile representa- 
tions to authorities as the Central Civil 
Services (Temporary Service) Rules. 1949, 
did not provide for any representation, 
appeal, revision ete., against order of 
termination of service. Writ petition 
was filed after a long lapse of time from 
the date of passing of the impugned 
order. Held that the delay of three 
years in filing the writ petition disentitl- 
ed the petitioner to any relief especially 
when he did not give any explanation 
for the further delay caused after mak- 
ing the representations. AIR 1962 AI! 
114 and AIR 1962 Madh Pra 50, Refer- 
red. AIR 1967 SC 1272, Not applicable. 

(Para 3) 

(B) Central Civil Services (Tempo- 
rary Service) Rules, 1949 — Rule 5 
Termination of Service Notice — Com- 
pliance of. 

The petitioner made no assertion in 
his petition that his services were ter- 
minated without giving him one month’s 
notice. But the order served on hi 
stated that his services were to be ter- 
minated from the date he was relieved 
by his substitute, which was a notice for 
all intents and purposes. Therefore, that 
order cannot be questioned on the ground 
that there was non-compliance with the 
statutory requirements, (Paras 5,6 7) 

(C) Constitution of India, Art, 311— 
Temporary Civil Servant — Termination 
of Service in accordance with terms of 
service — Does not attract Art, 311, 


Where the services of a Temporary 
Civil Servant were terminated as no 
longer required in accordance with the 
terms of employment, there was no ques~ 
tion of any mala fide motive behind the 
erder of termination, such order would 
mot attract Art. 311 of Constitution. 
(Para 8) 
Cases Referred: Chronological Paras 
AIR 1970 SC 537 = 1970 Lab IC, 
we age of Nagaland v. G. 


asan 
4970 Serv LR 867 = 1971 UT (SC) 4, 
R. K. Bhat v. Union of India 


FP/FP/D274/72/LR/KSB 


— 


Roop Lal v, State (C. R. Thakur J} 


him tor, 


A.L Ry 
ATR 1969 NSC 155 = 1969 Serv LR 
655, Union of India v, Prem Par- 


kash Midha 5 
1969 Lab IC 730 = 1969 Serv LR 50 
(Mys), Papanna Gowda v. State 

of Mysore y 
tar hari bagi! LR 
, State o ja Sukh 

Raj Bahadur R 8. 


AIR 1967 SC 1272 = (1967) 2 SCE 
286, Chandra Bhushan v. è 
Director of Consolidation, U, P. 3 

AIR 1962 All 114, Bankhandi Lal v. 

Asst, Supdt. of Police 3 

AIR 1962 Madh Pra 50 = 1961 
MPLJ 1465, Roopsingh Devisingh 
v, Sanchalak, Panchayat and 
Samaj Sewa, M. P., Indore 3 

H. 5. Thakur, for Petitionen C, L, 

Kapila, for the State. 


_ ORDER :— The petitioner was ap» 
pointed as a Patwari in the Consolida- 
tion of Holdings Department at Arki. on 
Ist May, 1960, but due to the retrench- 
ment of the post his services were ter- 
minated and on a request by the Direc« 
tor of Consolidation of Holdings to all 
the Deputy Commissioners the petitioner 
was selected for appointment as a Patwari 
and on the 4th March, 1963, an offer was 
made to him for being appointed as a 
Patwari within Maehasu 
Annexure B, duty as 
Patwari on 8th March, 1963, but on the 
15th September, 1965, he received a 
copy of an office order, dated 15th Sep- 
tember, 1965, terminating his services 
along with some other employees men- 
tioned in that office order. Thereafter 
the petitioner represented to the Collec- 
asu, but he did not get any 
reply. He again sent his reminders and 
on 18th May, 1966, he was told that his 
representation has been rejected. There- 
after he made further representation to 
the Financial Commissioner, Himachal 
Pradesh in the month of June, 1966, The 
petifioner also represented to the Lt, 
Governor on the 27th December, 1966 who 
forwarded his representation to the Chief 
Secretary and informed him by a letter, 
dated 12th July, 1967, to get in touch 
with the Chief Secretary. During the 
month of July 1967, he was informed 
by the Under Secretary (Revenue) that 

matter was under consideration and 
that certain information had been sought 
from the Deputy Commissioner, Mahasu. 
When he did not receive any reply he 
made a representation to the Chief Se=- 
eretary by the end of December, 1967, 
requesting him to expedite his case. On 
the 29th October, 1968 and the Ist Nov- 
ember, 1968 the petitioner was called 
by the Commissioner (Revenue) and he 
was given personal hearing in the matter 
and he was assured that his case would 
be finally decided in due course of time 
and the result of the representation mada 
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by him would be conveyed to him. The 
petitioner being a resident of an interior 
part of District Mahasu was waiting for 
the reply, as assured. But he did not 
fet any reply and he finally sent remin- 
der to the Chief Secretary on 11th 
August, 1970. and to that also no reply 
was received and the last reminder by 
the petitioner is marked Annexure E, It 
was further averred that respondents 4 
to 7 were appointed as Patwaris in the 
Revenue Department after the appoint- 
ment of the petitioner and accordingly 
they are junior to the tioner in sera 
vice, their services have been retained 
whereas the services of the petitioner, 
who was senior. had been terminated and 
the order, therefore. was in contraven- 
tion of law and rules and contrary to the 
principle of natural justice and fair play. 
In the case of the petitioner the well re~- 
cognised principle which has assumed 
the colour of law. ie. “First come last 
go” has been completely ignored and vio- 
lated and thereby the petitioner has been 
discriminated against in the matter of 
service, The order of termination of the 
services of the petitioner being contrary 
to the law and rules as also being in 
violation of the principle of natural jus- 
tice and fair play is liable to be quashed 
and he, therefore, prayed for quashing 
the order of respondent No. 3, whereby 

services were terminated and. also 
prayed for a writ of mandamus to be 
issued directing respondentg 1 to 3 to 
hold the petitioner entitled to emolu- 
ments and other benefits of the post, 
treating the order of termination of his 
services as ineffective, 

2. The respondents 1 to 3 in their 
return raised preliminary objections that 
the petition suffers from the defect of 
laches, as it has been filed after a long 
lapse of time from the passing of the 
impugned order, dated 15-9-1965. The 
futile representation for which there was 
no statutory provision cited by petitioner 
could not condone the delay. That there 
was an alternate and effective remedy 
open to the petitioner by a civil suit for 
which he had served a notice under Sec- 
tion 80 of the Civil Procedure Code. There 
was no infringement of any rights of the 
petitioner much less any breach of fun- 
damental right calling for the institution 
of the writ petition. The services of 
the petitioner were not terminated un- 
justly or inequitably. The post was tem- 
porary and his services were no longer 
required, hence these were dispensed 
with. It was submitted that a notice 
under Section 80 of the Civil Procedure 
Code was received. but as‘ the same was 
without any force so it required no action 
in the matter. The petitioner had not given 


any date of appointment of respondents. 


4 to 7 either with the Consolidation De- 
partment or their absorption in the Reve- 
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nue Department or how they were junior 
to the petitioner. Therefore, the aver- 
ment as made in para. 8 of the petition 
‘Was vague and uncertain, There had been 
no departure from the rules or any esta- 
plished practice having the force of rule 
nor there was any violation of the rules 
of natural justice and the order dispens- 
ing with the services of the petitioner is 
not liable to be quashed and it was on 
E averments that the petition was op~ 
posed, 

3 The first preliminary point 
raised by the respondents is about laches, 
The petitioner himself has admitted in 
para, 12 of the petition that there had 
been delay in filing the writ petition, but 
according to him, the delay was caused 
because of the reasons as stated by him 
in the petition and the reasons, accord- 
ing to him. are that after the termina- 
tion of his services he had been making 
representations against the order of tem 
mination of his services. The services of 
a temporary Government servant, like 
the petitioner, are governed by the Cen- 
tral Civil Services (Temporary Service) 
Rules, 1949. These rules do not provide 
for any appeal, revision, etc., against the 
order of termination of services nor it 
envisages any representation, etc. to be 
made by the person whose services have 
been terminated. But the contention of 
the petitioner is that he had been pursu~ 
Ing his case by making repeated repre- 
sentations to the authorities concerned 
for granting him relief for the uniust 
termination of his services, 

There is no limitation prescribed for 
filing a writ of certiorari, but as a rule 
a person who feels aggrieved against an 
order of a Tribunal or any other autho- 
rity must take action with the least pos- 
sible delay and if there is delay he must 
five adequate explanation for the same 

and if the explanation offered is by no 
Means satisfactory, the High Court is 
justified in refusing to entertain the writ 
petition on the ground that it was a 
belated one, and this is supported by 
Bankhandi Lal v. Asst, Supdt. of Police, 
AIR 1962 All 114 Similarly this view 
finds support from Roopsingh Devisingh 
v. Sanchalak. Panchayat and Samai Sewa 
M. P.. Indore. AIR 1962 Madh Pra 50 
wherein it has been stated that though 
there is no limitation for an application 
for relief under Article 226, and the 
Court will not call upon the petitioner 
under Article 226, to give a strict arith- 
metical account of every day. delay that 
is considerable and unexplained disquali- 
fies the petitioner to any assistance. It 
is certainly a principle of prudence and 
diligence to be applied reasonably. and 
further, the explanation of the delay, if 
any, should be considered sympathetical- 
ly. But this does not mean that delay, 
especially of several months. should be 
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overlooked as a matter of course. _ 

So, in order to apply this principle we 
have got to see whether the petitioner 
has offered any reasonable explanation, 
He has stated that he had been making 
‘ wepresenations against his termination of 
service, The order of termination, . as 
stated in para. 4 of his petition, was pass- 
ed on 15th September, 1965 and there- 
after he made his representation on 2nd 
November, 1965 (Annexure C} ‘Theres 
after he says that he gent several res 
minders and he received a letter from 
the office of the Deputy i on 
Bsth May, 1966. saving that his repre- 
sentation h: rejected and this is 
not denied by the respondents also in 
their reply to para, 4, Thereafter the 
petitioner made a further representation, 
as stated in para. 5. in the month of 
June, 1966 and after numerous remin- 
ders, he received a copy of communica- 


for 
ments on the representation of the petis 
tioner and a copy of the letter was en- 
dorsed to the etna oad on the same date, 
According to him, he further represente 
ed to the Financial Commissioner to cons 
vey decision on his earlier representa; 
tion. but no reply was received. Then 
he represented to Lt, Governor on 
27th December, 1966 and he was informs 
ed on 12th July. 1967 fo get in touch 
with: the Chief Secretary. This fact is 
mot denied by the respondents. Later on, 
he was informed in the month of July, 
1967, by the Under Secretary (Revenuej 
that his matter was under consideration 
and certain information had been sought 


that on the 29th October and on isi 
November, 1968 he was given a personal 
hearing in the matter. This is also not 
specifically denied and according to him, 
he was given assurance, Thereafter i$ 
appears that he did nof move in the 
matter at ell till the llth August, 1970, 
when he sent a reminder (Annexure 
fo bau Chief Secretary. Himachal Pras 
Undoubtedly there Is no provision 
for any representation, ete, in the rules 
under which the services of a temporary 
Government servant are governed, buf 
even then it may be said that the peti- 
tioner rightly or wrongly had been mak-< 
ing consistent efforts through his re- 
‘presentations fo the authorities cons 
cerned to set aside the order of termi- 
mation, and ihe last representation in this 
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behalf was made on 27th December, 1966. 
However, according to the petitioner he 
had been given assurance by the authoe 
Titles concerned that his case was being 
considered and the last time that this 
assurance was held out to him was in 
November, 1968. But thereafter there 
is nothing on the record to show if he 
had been making any representation or 
pursuing his case, except that on 11th 
August, 1970, he sent a notice (Ans 
nexure E} to the Chief Secretary to send 
him a reply within a week's time posix 
tively, failing which he will be compel« 
to pursue the case through the Court 
ao bed pelts oh appears ae made by! 
ply e @ gro or covers 

ing delay in filing the writ, 


After November, 1968. there js no 
explanation whatsoever tendered by the 
petitioner, excepting his bald assertion, 
and, therefore, the petition is definitely 
hit by laches. The Supreme Court aus 
thority Chandra Bhushan v, , Di 
tor of Consolidation, U, P., AIR 1967 
SC 1272 is mot applicable to the facts of 
the present case, inasmuch as in that case 
@ revision application under Section 4§ 
of the U, P, Consolidation of Holdings 
Act filed by the appellants against tha 
order of the Settlement Officer Consoli« 
be Director 3 O ee 

o idation, AHahas 
bad, by order, dated July 15, 196E 


of the Consolidation Officer and the Sets 


tlement Of 

marily fang a Stans Tudna. obs 

serving : period o tation ex« 

pired on 7th November, 1961. and no exe 

er ee eet nee 
n col q en 

ember 7, 1971, ne 


A special appeal against that ord 
was also dismissed b a Division Bench 


of the Allahabad 


petiti 

= ae 
dinarily absence 

tasty a rule. igh Court” 


The Allahabad High Co 
stantly laid down the ioe tee “ihe 
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the judgment of the lower court should 
be taken as the period for application 
for the issue of a writ of certiorari and 
the time can be extended only when cir- 
cumstances of a special nature, which 
are sufficient in the opinion of the Court, 
are shown to existe But in the absence 
of a statutory rule the period prescribed 
for preferring an appeal to the High Court 

a rough measure: in each case the 
primary question is whether the appli- 
cant has been guilty of laches or undue 
delay. A rule of practice cannot pres- 
cribe a binding rule of limitation. Hence 
this authority does not assist the peti- 
tioner. rather it assists the respondents. 
We have seen: the facts as asserted by 
the petitioner, but the assertions rex 
mained unsubstantiated beyond Novem- 
ber, 1968 and the petitioner had been 
quite indolent for about one year and 
nine months and this delay is quite fatal. 


4. The other preliminary point 
raised by the respondents was that the 
petitioner had not filed the copy of the 
order which was sought to be quashed. 
The contention of the petitioner was that 
there was no copy of the order with him: 
and it was verbally communicated to him. 
This contention of his stands belied by 
his own averment in para 4 of the peti- 
tion, wherein he says that the petitioner 
continued to serve as a Patwari till 15th 
September, 1965. when he received a 
copy of office order, dated 15th Septem- 
ber, 1965, terminating his services along 
with other employees mentioned therein. 
Therefore, the contention of the peti- 
tioner that the order was orally conveyed 
to him is not correct and without the ac~ 
fual order it is not possible to know as 
xo what were the circumstances leading 
to his termination and what were the 
_ contents of the order. There is no doubt 
that the record from the office has been 
called for and the Court can go through 
the record, but the petitioner is not ab- 
solved in such a case from his duty to 
produce the order which he seeks to set 
aside or quashed especially when the 
order has been conveyed to him. Un~< 
less the very basis which is sought to 
be set aside is placed before the Court, 
the Court ig not in a position to say whe- 
ther the order is jllegal or invalid. Thus 
tthe point has got substance in it and must 
be accepted, 


5. The petitioner’s contention was 
fhat the respondents ‘had terminated his 
services without complying with the 
statutory requirements. According to 
the terms of his service conditions, 
was entitled to one month's notice or 
month’s pay in lieu thereof. Since 
respondents failed to comply with 
requirements of the statutory rules, i.e. 
Rule 5 of the Central Civil Services 
{Temporary Service) Rules, 1949, thene- 
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fore, the order is bad. Rule 5 of the 
aforesaid Rules reads as:— 


(a) The service of a temporary Gov- 
ernment servant who is mot in quasi- 
permanent service shall be liable to ter- 
mination at any time by notice in writ- 
ing given either by the Government ser- 
vant to the appointing authority. or by 
the appointing authority to the Govern- 
ment servant, 


. (b) The period of such notice shall 
be one month, unless otherwise agreed to 
by the Government and by the Governs 
ment servant: 

Provided that the service of any such 
Government servant may be terminated 
forthwith by payment to him of a sum 
equivalent to the amount of his pay plus 
allowances for the period of the notice 
or as the case may be, for the period by 
which such notice falls short of one month 
or any agreed longer period: 

Provided further xx XX XX, 


6. This averment of the petitioner 
fs denied by the respondents. I find from 
the petition that there is no averment 
to this effect that his services had been 
terminated without giving one month’s 
notice, and, therefore, the termination 
was ilegal on that account. According 
to the appointment order, the appoint- 
ment was liable to termination by a 
month’s notice given by either side. The 
appointing authority. however, reserved ` 
the right of terminating the services 
forthwith or before the expiry of the 
stipulated period of notice by making 
payment to him of a sum equivalent to 
the amount of his pay and allowances for 
the period of the notice or as the case 
may be, for the period by which such 
motice falls short, In sub-para. (3) it was 
averred that his services were desired to 
be terminated from the date on which 
he would be relieved by his substitute 
and he would be entitled to one month’s 
pay plus allowances. He was relieved 
by his substitute as has been made clear 
in the appointment order. 


Hence it is admitted that one month’s 
motice on either side was required for 
termination of the services and the ap- 
pointing authority, if so desired, could 
terminate services forthwith by making 
payment of a sum equivalent to the pay 
and allowances of the period or of the un- 
expired portion thereof. But the fact 
remains that the petitioner has not made 
any assertion in his petition about this 
that his services had been terminated 
Without giving him one month’s notice 
and that there was, therefore, non-com- 
pliance on the part of the respondents 
with the statutory rules or the condition 
No, 2 of his appointment order. Assum- 
ing that he had made assertion, and had 
also taken a ground in his writ petition 
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that there was no compliance with the 
statutory Rule 5 of the rules stated above, 
still it is evident from sub-para (3) of the 
order, which I have seen in the original 
file produced by the respondents in the 
Court that the services of the petitioner 
were terminated from the date he was 
to be relieved by his substitute, which 
means if his substitute was to join ear- 
lier than a month from the date of ser- 
vice of the order on the petitioner then 
he was entitled to the pay and allow~ 
ances for the unexpired period of. the 
motice of one month and if his substitute 
was to relieve him after a month then 
there was full requirement of the statu- 
tory rule and he was not to be paid 
anything and if the relief was to come, 
say after about a month then also in that 
case he was only entitled to the actual 
pay, ete. for the period that he continued 
in service and he was not required for 
any extra notice or emoluments in lieu 
thereof. It was a notice for all intents 
and purposes, as would be clear from the 
order, which I have seen on the record 
and which the petitioner also admits in 
para, 4, to have been served upon him. 
But he failed to make it as an annexure 
of the writ petition although he sought 
to have the same set aside. Therefore, 
the order of the respondents cannot be 
questioned on the ground that there was 
mon-compliance with the statutory rules. 


7. Further, it would be apparent 
from the record produced by the respon- 
dents that the petitioner’s services were 
mot terminated by way of punishment. 
In fact the services were not required 
any longer. The termination of the ser- 
vices of a temporary Government ser- 
vant by a notice does not attract the 
provisions of Article 311. as would be 
evident from the State of Nagaland v. 
G. Vasantha, (AIR 1970 SC 537). It is 
- purely a question of contract between the 
parties and the petitioner is governed 
by the terms of the contract, according 
to which his services were liable to be 
terminated by one month’s notice or one 
month’s pay in lieu thereof and the pro- 
per remedy in such a case was by way 
of a civil suit. The reminder (An- 
mexure E) dated the 11th August 1970, 
was in fact a notice and the petitioner 
clearly intended to enforce his rights 
through the Civil Courts. The petitioner 
cannot seek his relief by way of a writ. 
The petitioner had been properly served 
with a notice as required under the terms 
of his appointment and there is nothing 
bad or illegal in the order by way of 
motices served on the petitioner. Hence 
his contention that there was non-com~ 
pliance with the statutory rules is, there- 
fore, without any substance, 


8. The learned counsel for the 
petitioner has also on the strength of 
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R. K. Bhat v. Union of India, 1970 Serv 
LR 867 (SC) argued that the Court should 
investigate whether the termination was 
in the or ry course or by way of 
punishment. But as has been found out 
from the record that the services were 
purely temporary and he was a Tracer, 

services were no longer required, 
therefore, there was no question of any 
mala fide motive behind the order of 
termination, rather, it was a termination 
in the ordinary course without any ill~ 
will or without casting any stigma on 
the -petitioner, The petitioner’s counsel 
has also relied on the-State of Punjab v. 
Sukh Raj Bahadur, 1968 Serv LR 701 = 
(1968) Lab IC 1286 (SC) ), But I am afraid, 
if this authority would at all assist the 
learned counsel for the petitioner. Ac- 
cording to this authority the services of 
a temporary servant or a probationer can 
be terminated under the rules of his 
employment and such termination with- 
out anything more would not attract the 
operation of Article 311 of the Constitu- 
tion. The circumstances preceding or at- 
tendant on the order of termination of 
service have to be examined in each case, 
the motive behind it being immaterial, 
If the order visits the public servant with 
any evil consequences or casts an asper- 
sion against his character or integrity, if 


-must be considered to be one by way 


of puni ent, no matter whether he was 
a mere probationer or a temporary ser- 
vant. The instant is a case of a different 
type. His services had not been dis- 
pensed with because of any complaint 
of inefficiency, dishonesty or on any 
other ground, but because of the simple 
fact that his services were no longer 
required. 


9 H had also been contended by 
the petitioner’s learned counsel that there 
had „been discrimination inasmuch as the 
services of the juniors have been retained 
but the services of the petitioner. who 
had been appointed earlier in point of 
time, have been terminated and the prin- 
ciple, which has assumed the colour of 
law, that ‘last come first go’ has been 
violated and reliance is placed on Papanna 
Gowda v. State of Mysore, 1969 Serv 
LR 50 = (1969 Lab IC 730 (Mys)) and 
on Union of India. v, Prem Parkash 
Midha. 1969 Serv LR 655 = (AIR 1969 
NSC 155). In sọ far as the first autho- 
rity is concerned. in that case the em- 
ployee whose services had been trans- 
ferred to the University was a perma< 
nent-holder of the post. So, it has got 
Mo applicability to the case of a tempo- 
rary Government servant. The ` latter 
case, however, pertains to the service 
of a temporary employee, but this au~ 
thority also does not assist the petitioner 
because, according to this, termination of 
the services of the temporary _ servant 
retaining the junior in service does nof 
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violate the provisions of Article 16 of 
the Constitution. 


Further I may mention here that the 
petitioner had averred that the services 
of respondents 4 to 7 had been retained 
although they joined service after him. 
But he has not given the dates, etc., 
when these persons joined. I have per- 
used the record and I find that these per- 
sons against whom he says that he has 
been discriminated against. had been ac- 
cepted as Patwari candidates, whereas the 
petitioner was not at all accepted as a 
candidate and he had been appointed 
temporarily in the Consolidation Depart- 
ment, where he was retrenched and on a 
request by the Director of Consolidation 
of Holdings, he was re-employed by the 
Collector, Mahasu on temporary basis, 
and, therefore, his contention that he had 
been discriminated against is not borne 
out from the record and the averments 
made by him are quite vague and indefi- 
nite. 


These were the only points argued 
and the result, therefore, is that the peti- 
tion is belated and no explanation has 
been given, secondly, a proper notice 
bas been given to the petitioner for ter- 
mination of his services as required 
under Rule 5 of the Central Civil Ser- 
vices (Temporary Service) Rules, he has 
mot been discriminated against as the 
respondents 4 to 7 were the accepted 
Patwari candidates, whereas the peti- 
tioner was not and he was appointed on 
a purely temporary basis and his ser- 
vices have been terminated because they 
were no longer required and termination 
was not by way of punishment. Hence 
the petition fails and is hereby dismissed. 
However, I pass no orders as to costs, 


ý Petition dismissed, 
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Harinderjit Singh, Petitioner v. The 
State of Himachal Pradesh and another, 
Respondents. 

Civil Writ Petn. No. 229 of 1971. D/= 
15-3-1972. 

Constitution. of India, Article 226 — 
Admission to medical institution — Re- 
servation of seats for rural candidates — 
Selection Board’s failure to obServe cor- 
rectly guideline and criterion laid down 
by it — Petitioner was illegally dis- 
criminated against — There was also vio- 
lation of fundamental rights of the peti- 
tioner as his future career depended 
upon the admission — Mandamus with 
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direction to consider the petitioner as a 
rural candidate issued. (Para 5) 


- H, S. Thakur, for Petitioner; B. S, 
Ram, Advocate General, for Respondents, 
D., B. LAL, C. J.:— This is a writ 
petition under Arts, 226 and 227 of the 
Constitution of India, by Harinderjit 
Singh Sekhon, a candidate, wherein he 
has called in question the decision of the 
Selection Board refusing his admission in 
the first year degree course of the 
M.B.B.S. in the Medical College of 
Simla. The petitioner passed his Matri- 
culation examination from the Govern 
ment High School, Kasauli. which, ac- 
cording to him, is a school located in the 
rural area. According to the conditions 
laid down in the prospectus of the said 
college, 12 seats were reserved for candi- 
dates who had passed their Matricula- 
tion or Higher Secondary Examination 
from schools located in the rural areas. 
A Selection Board was also constituted 
for scrutinising the applications and for 
making selection for admission in the 
college. The petitioner having found 
himself qualified for admission in the 
college, submitted an application on 12th 
August, 1971 and in that application he 
specifically indicated that he had applied 
for a seat out of 12 seats reserved for 
the candidates who belonged to rural 
areas. The Principal of the college, 
thereafter, sent a letter to the petitioner 
on 19-9-1971, whereby he was asked to 
submit an eligibility certificate. The 
petitioner submitted the said certificate 
on 23rd September, 1971. and was confi- 
dent that he would be considered for one 
of those 12 seats reserved for candidates 
coming from rural areas. According to 
the petitioner, he was not considered 
against any one of these 12 reserved seats, 
and the college authorities did not in- 
form him about the decision that might 
have been taken in respect of his appli- 
cation for admission. The petitioner 
thereafter sent repeated reminders to the 
college authorities and requested them 
ito give a decision as to whether he was 
admitted or that his admission was re- 
fused. Since the college authorities did 
not give any decision to the petitioner, 
he filed this writ petition, alleging that 
there was some mala fide intention on the 
part of the college authorities. The peti- 
tioner had obtained 60 per cent marks 
and he considered that he had a fair 
chance of selection provided he is consi- 
dered for one of the reserved seats. Ac- 
cording to the petitioner. his case has 
been discrimina against and Art, 14 
of the Constitution of India is attracted. 
His fundamental rights are also violated 
and as such he has prayed for a writ of 
mandamus directing the respondents who 
are the State of Himachal Pradesh and 
the Selection Board of the said college, 
to admit the petitioner in the first year 
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H P. Medical College, 


2. The respondents have contested 
the petition on the ground that the peti- 
tioner having passed from Government 
High School, Kasauli, could not be con- 
sidered to have studied and passed from 
a school located in a rural area. There- 
fore, according to the respondents, the 
case of the petitioner was considered for 
one of the open seats and his case was 
not considered for one of the 12 reserved 
seats meant for candidates belonging to 
rural areas. The Selection Board, as sub- 
mitted by the respondents. had prepared 
certain guidelines for making the selec- 
tion of candidates for admission to the 
Medical College. According to the res- 
pondents, the following guideline was pre- 
scribed for deciding, as to whether any 
particular candidate belonged to rural 
area:i— 

“The Selection Board will be guided 
by the list obtained from the Director of 
Education who has based his information 
on the Census Report of 1971. The urban 
areas are usually administered by the 
Local Bodies like a Municipal Committee, 
Notified Area Committee and the Canton- 
ment Board. Any area beyond the terri- 
torial limits of these, therefore. will be 
considered as rural area. 


In cases where the student has failed 
to specify his/her passing of the High 
School or Higher Secondary examination, 
the rural areas or urban areas in his/her 
application, the Selection Board will 
scrutinise the applications and place him/ 
ber in the respective position accord- 
ingly”. 

The respondents submit that fhe 
Selection Board considered the list sup- 
plied by the Director of Education and 
in that list Kasauli was entered within 
Simla District and was governed by an 
urban local body, namely, the Canton- 
ment Board and, therefore., they conclud- 
ed that the petitioner having passed from 


Government High School, Kasauli could: 


not be considered to have passed from a 
School situate in rural area. Therefore, 
according to the respondents, the Selec- 
tion Board was justified to treat the case 
of the petitioner as one falling against 
an open seat and not against a reserved 
seat. According to the respondents, there 
was no discrimination against the peti- 
tioner and no question of violation of his 
fundamental rights arises. The peti- 
tioner was not considered eligible for ad- 
mission, because on merits his case could 
not be equated with other candidates of 
the category eligible for open seats, That 
is why the petitioner was rejected for 
admission. According to the respondetns, 
it was not incumbent upon them to have 
sent any information to the petitioner 
regarding refusal of admission, as that 
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was mot the requirement preseribed in 
the prospectus, Only candidates select+ 
ed for admission ‘were required to be senf 
intimation regarding their admission in 
the oe oo according to the 
respondents, the writ petition deserved 
dismissal with costs, 


3. It is mot disputed that 12 seats 
were reserved for candidates belonging 
to rural areas, That was the condition 
prescribed in the prospectus but the 
phrase “rural areas” has not been defined 
in such prospectus, That is why the Selec~ 
tion Board had to formulate certain 
guidelines. so that a decision could be 
given in respect of any particular case, 
as to whether a candidate belongs to 
rural areas. The respondents have them~ 
selves quoted in their reply the said 
guidelines which provides (sic) very 
specifically that those areas which are nof 
administered by local bodies like Munici+ 
pal Committee, Notified Area Committee 
and the Cantonment Board and fall be-+ 
yond the territorial limits of these local 
bodies. are to be considered rural areas, 
Therefore, the short question is, as to 
whether the Government High School, 
Kasauli, could not be considered to be 
located within the territorial limits adz 
ministered by any of such local bodies, 
The petitioner has submitted several cer« 
tificates along with the writ petition which 


‘go to indicate that the Government High 


School, Kasauli is situated outside the 
territorial limits of the Cantonment Board 
of Kasauli. There is a certifiacte of the 
Head Master dated 9th August 1971 
counter-signed by the Tehsildar, Kasauli 
as well as the Vice President. Canton 
ment Board: Kasauli (Annexure DP} 
which indicates that the Government High 
School Kasauli is located in the rural 
area of Village Mashobra, Tehsil Kanda~ 
ghat. Therefore, it follows that the said 
school is not located in Kasauli, as under-~ 
stood wi the Cantonment Board 
limits of that place. There is another 
certificate signed by Rangi Ram, Sarpanch 
Panchayat, Jangeshu, Tehsil Kandaghat 
(Annexure ‘E’), which points out that the 
Government High School, Kasauli is 
located in rural area. There is yet an= 
other certificate (Annexure ‘F’) of the 
Block Development Officer Dharampur 
Simla Hills H. P, dated 2ist December, 
and this certificate also indicates that the 
Government High School, Kasauli is 
located in the rural area in village 
Mashobra, Panchayat Jangeshu, Paragna 
Bhaget, Tehsil Kandaghat, and further 
indicates that the management and other 
supervision of this school is being done 
by the Dharampur Block Samiti. This 
clearly indicates that the management 
and supervision of the school is not being 
done by the Cantonment Board authori-~ 
ties. The last two certificates are from 
the Vice President. Cantonment Rnard 


} 


1973 


Kasauli dated 2ist December 1971 and 
the Executive Officer, Cantonment Board, 
Kasauli, and these certificates indicate 
that the school is located outside the 
cantonment board limits of Kasauli and 
that its management and supervision is 
not being done by the Kasauli Canton- 
ment Board. Rather the school is locat- 
ed in the rural area within Mashobra 
Village. It is quite a different thing that 
this school is named as Government High 
School, Kasauli and it may be that it is 
located immediately beyond the canton~ 
ment limits. It might be catering to the 
needs of the students belonging to Kasauli 
town. But these features will not go to 
prove that the school itself is located 
within the urban limits. The certificates 
do indicate, in our opinion, that the said 
school is located within the rural area. 
Therefore, according to the very suide- 
lines prescribed by the Selection Board, 
the school is located within rural area. 
The respondents have not controverted 
these certificates in their reply. They 


have merely relied upon a certain list - 


of urban local bodies, supplied to the 
Selection Board by the Director of Educa~ 
tion and according to the respondents 
this list has been prepared in accordance 
with the information received from the 
Census Report. In our opinion. the fact 
thet Kasaulj town has been specified in 
this list as an urban local body, does not 
militate against our decision that the 
school, although nemed as Government 
High School, Kasauli, yet, is situate out~ 
side Kasauli Cantonment limits. All the 
more when there is sufficient uncontro- 
verted evidence to give that inference. 
Therefore, in our opinion, that Selection 
Board has nòt correctly followed its own 
guidelines and the petitioner could only 
be considered a candidate from rural 
area according to the criteria laid down 
by the Selection Board. When the Selec-~ 
tion Board, which is a quasi-judicial 
body, has disregarded its own guidelines 
and has wrongly considered the petitioner 
to have belonged to urban area, in our 
opinion, interference becomes necessary 
by this Court and the mistake committed 
by the Selection Board has got to be set 
right, 

4, The Iearned Advocate General 
has emphasised that the question as to 
whether the petitioner had studied in a 
school situate in rural area is a question 
of fact which requires detailed -examina-~ 
tion by the Court. The learned counsel 
has further stressed that such a detailed 
examination of question of fact cannot 


“be undertaken by the Court in its writ 


jurisdiction. As we have already pointed 
out. the certificates submitted by the 
petitioner have not been denied by the 
respondents, These certificates, to our 
mind. clearly indicate that the Govern- 
ment Hish School. Kasauli. is situate 


Harinderfit Singh v. State (D. B. Lal C. J.} 


[Prs, 3-6] H. P, 251 


within rural area and the petitioner 
having studied there could not but be 
considered to have passed his Matricula- 
tion tion from a school situate 
in rural area, Nothing further is requir+ 
ed to be done and no further evidence 
is required to be admitted to prove or 
disprove this fact. The respondents hav- 
ing not questioned the validity of these 
certificates, cannot be heard when they 
submit that some other facts need be 
proved in order to hold that the school 
îs situated within rural areas, Therefore, 
this is not a case in which any disputed 
question of fact even arises. Rather the 
facts alleged by the petitioner have been 
admitted by the respondents and the 
documents produced amply go to establish 
that the school is situated within rural 
areas and the petitioner can be consider- 
ed a candidate coming from rural area 
only and he deserved consideration 
against one of the 12 reserved seats for 
rural areas, 


5. The case of the petitioner was 
obviously never considered as against one 
of the 12 seats reserved for candidates 
belonging to rural areas. There has been 
a discrimination, inasmuch as a proper 
classification was not made in regard to 
the petitioner and his case was not pro- 
perly considered for admission. There is 
also violation of his fundamental rights 

ause his future career depends on his 
admission in the Medical College. When 
a quasi-judicial body like the Selection 
Board refuses to adhere to its own rules 
and reguations, which are presumably 
meant to preserve natural justice and 
takes decision contrary to such rules and 
regulation, interference has to be made 
by the Court to set right such decision. 
Therefore. in our opinion. a writ of 
mandamus has got to be granted in 
favour of the petitioner and a direction 
is to be given to the respondents to give 
a decision in respect of the petitioner by 
considering as a candidate coming 
from rural areas against one of the 12 
seats reserved for rural areas. This deci- 
sion would, of course, relate to the First 
Year Degree Course of the Medical Col- 
lege for the Session 1971-72. The peti- 
tion is. therefore, allowed and the direc- 
tion as aforesaid is issued in favour of 
the petitioner. Since the respondents 
have almost admitted all the facts sub= 
mitted by the petitioner, we prefer nof 
to make any order as to costs, 


CHET RAM THAKUR, J.:— &. 
I agree, 
Petition allowed, 
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AIR 1973 HIMACHAL PRADESH 22 
(V 60 C 10) 
D. B. LAL, C. J. 
Charan Dass, Petitioner v. M/s, 
Thakur Dass Mast Ram, Respondent. 
Civil Revn, No, 14 of 1971, D/- 6-3+ 
1972. 


(A) Houses and Rents — East Punjab 
Urban Rent Restriction Act (3 of 1949), 
S. 15 (5) — Revision — Power of High 
Court — (X-Ref:— Civil P. C. (1908); 
S. 115), . 


Powers of revision to be exercised by 
High Court under Section 15 (5) are 
wider than the powers which can be ex- 
ercised by it under Section 115 of Civil 
P. Cc. Under Section 15 (5) the High 
Court bas jurisdiction to examine the 
legality or propriety of the order under 
revision. If it is considered that the plea 
of res judicata has been wrongly decid- 
ed by the appellate authority, it would 
be a ground for interference under Sec- 
tion 15 (5). (Para 3) 


(B) Civil P. C. (1908), S. 11 — Con- 
structive res judicata — Principle not ap- 
plicable against party successful in pres 
vious suit. 

The principle of constructive res judi- 
cata applies only to a case in which the 
party against whom it is sought to apply 
was unsuccessful in the previous sult or 
proceedings. It cannot be applied against 
a person who in the previous suit or pro- 
ceeding had been successful. (Para 6) 


(©) Civil P. C. (1908), S. 11 — Res 
fudicata — Plea can be waived. 


Plea of res judicata can be waived by 
a party. The plea is decidedly depend~ 
ent upon proof or dis-proof of many 
facts. If a party chooses not to plead 
such facts, it can be stated to have waived 
the plea. AIR 1935 All 645 & AIR 1936 
PC 258 & AIR 1952 Trav-Co 452; AIR 
a967 All 423 & (1967) 69 Pun LR 1062, 
Rel, on. (Para 7} 


(D) Civil P. C. (1908), S. 11 — Res 
judicata — Ordinarily plea cannot be 
raised for first time in appeal. 


Ordinarily it is not permissible to 
allow a plea of res judicata to be raised 
for the first time in appeal. To. invoke 
the doctrine of res judicata, the ingredi~ 
ents contemplated by Section 11 should 
be satisfied. The Court has to see whe- 
ther the elements that constitute res judi- 
cata are present in a given case. which 
means an investigation into the facts 
bearing upon several aspects contemplat- 
ed by that section. It is not a pure ques- 
tion of law which could be debated at 
any stage. AIR 1965 Andh Pra 177, Rel. 
on. (Para 8} 
Mie o e a a 
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Cases Referred: Chronological Parag 
AIR 1967 All 423, Smt. Sukhni v. 


Smt. Sukhbasi 8 
(1967) 69 Pun LR 1062, Girdhari 
Lal v. Guranditta Mal 8 


AIR 1965 Andh Pra 177 = (1965) 
1 Andh WR 159 (FB), Anjaneyulu _ 
v. Ramayya 8 
AIR 1952 Trav-Co 452 = 1952 Ker 
LT 140, Neelakanta Pillai Mathevan 
Pillai v. Neelamma Pillai 
AIR 1943 Oudh 231 = 1943 OWN 
46, Debi Dayal v, Annu Singh _ 
AIR 1936 PC 258 = 1936 All WR 
717, Jagdish Chandra Deo v, Gour 
Hari Mahato i 8 
AIR 1935 All 645 = 1935 All WR ` 
270. Firm Sansarchand Lachhman 
s v. Dina Nath Dube M 
AIR 1922 PC 241 = 48 md App 
49, Midnapur Zamindari Co, Ltd, 
v. Naresh Narayan Roy 5 


_ _S. Malhotra and H, K, Bhardwaj, fon 
Petitioner; Chhabil Dass, for Respondent, 


ORDER :— This revision petition has 
been preferred by the tenant under Sec- 
tion 15 (5) of the East Punjab Urban Ren? 
Restriction Act, 1949 (hereinafter to be 
referred as the Rent Act of 1949), and 
has been directed against the decision of 
the appellate authority whereby he has 
allowed the landlords’ petition for eject- 
ment and has confirmed the order to the 
same effect passed by the Controller, M/s. 
Thakur Dass Mast Ram are the landlords 
and their case was that they became 
tenants from one Shri Prem Chand 
Kuthiala in Shop No. 34, Lower Bazar, 
Simla together with its “thari”, The land- 
lords got permission in writing from 
Shri Prem Chand Kuthiala ‘to sub-let a 
portion of the shop including the ‘thari, 
Accordingly, the landlords pleaded that 
they had sub-let the “thar? to the peti- 


tioner-tenant Charan Dass on 16-11-1964 © 


and a rent-note (Ex, A-1) was executed. 
According to landlords, the tenant Charan 
Dass did not pay the rent for the period 
between ist March, 1967 and 30-9- 
1969 and a sum of Rs 1105/64 p, had 
fallen due. Because there was default in 
payment of rent. so the petition for eject« 
ment of Charan Dass was filed before 
the Controller. The  petitioner-tenant 
contested the case on the plea that there 
existed no relationship of landlord and 
tenant between the parties and as such 
the landlords had no locus standi to file 
the petition for ejectment. The Controls 
ler, however, did not get the plea clari- 
fied, by ascertaining from the tenant as 


to what was the basis for denying the - 


relationship of landlord and tenant. bes 
tween the parties, 


However, during the course of trial 
as it appears from the judgment of the 
Controller, it was specifically pleaded by 


th. natitinnartanant ¢hat tha lendlarda 
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had not taken permission in writing for 
sub-letting the premises and as such 
the very contract of sub-letting was 
illegal and the petitioner could not be 
considered tenant for ejectment, as a 
result of proceedings under the Rent Act 
of 1949. The other specifice plea taken 
by the petitioner was, that the landlords 
were threatened for eviction by Shri 


~ Prem Chand Kuthiala. and’ the petitioner 


opened direct negotiation with him and 
became tenant of the “thari, In this 
manner, the petitioner pleaded for a 
direct tenancy with Shri Prem Chand 
Kuthiala. The learned Controller decid- 
ed both these pleas against the petitioner 
and accordingly the petition was allowed 
and eviction was ordered. 

Thereafter the petitioner-tenant came 
in appeal and the appellate authority dis- 
missed the appeal, on the short ground, 
that the two pleas now taken up by the 
peer Pubs not taken_ up by 
him as grounds of defence in a prior pro- 
ceeding of ejectment which had started 
upon a petition filed by these very land- 


~ lords for ejectment of the petitioner-ten- 


ant on the plea that the latter had sub- 
let the ‘thari’ and as such by the ap- 
plication of Explanation 4 of Section 11 
of the Civil P. C. the principle of con~ 
structive res judicata applied, and the 
petitioner-tenant are debarred from tak 
ing up these pleas in the present pro- 
ceedings. On this short ground has the 
learned appellate authority dismissed the 
appeal and confirmed the finding of the 
Controller for ejectment of the petitioner- 
tenant, 


2. The petitioner-tenant has pre- 
ferred this revision petition, and the 
learned counsel representing him has con- 
tended with much learning and insistence, 
that the appellate authority has really 
--misconstrued the legal position and the 
plea of constructive res judicata neither 
applied to the facts of the case. nor did 
it survive having been waived by the 
landlords themselves, It is to be under- 
stood, that the learned appellate autho- 
rity did not enter into the merits re- 
farding the two specific pleas raised by 
the petitioner-tenant, as he considered 
himself fortified by the plea of res judi- 
cata which directly negatived, according 
to him, the very inception of these two 
pleas. The intention of the learned ap~ 
pellate authority is clear “from his judg- 
ment which I may quote in his own 
rds:— 

i Ga case this question .could not be 
determined by the application of princi- 
7 ples of res judicata, I might have con- 
sidered the advisibility of holding fur- 
ther enquiry into the matter, but in 
view of my discussion in the preceding 
part. I have no doubt that this plea is 
mot open to the appellant being barred 
bv the principle of res iudicata”. 


Charan Dass v. Thakur Dass (D. B, Lal C. J.) [Prs, 1-4] 
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I have taken precaution to quote the 
language used by the appellate autho- 
rity because I wish to lend support to 
my observation that but for.the plea of 
res judicata the learned appellate autho- 
rity would have entered otherwise into 
the merits of the controversy. 


3. There can be no doubt that 
powers of revision to be exercised by 
gh Court under Section 15 (5) of the 
Rent .Act of 1949 are wider as com- 
pared to the power which can be ex- 
ercised by it under Section 115 of the 
Civil P. C. Under Section 15 (5). the 
High Court has jurisdiction to examine 
the legality or propriety of the order 
under revision. If it is considered that 
the plea of res judicata: has been wrong-| 
ly decided by the appellate authority, it 
would be a ground for interference under 
Section 15 (5). 5 
4. There was much discussion af 
the Bar, as to the availability of the plea 
of res judicata in ejectment proceedings 
under the Rent Act of 1949. Assuming 
that the plea of res judicata was open 
to the landlords. what I find from the 
record is, that constructive res judicata 
could not be inferred and further that 
the plea of res judicata was deemed 
waived by the landlords. Since the plea 
of constructive res judicata was neither 
taken up by the landlords. nor any issue 
wes framed in respect thereof. none of 
the parties took care to produce the re 
levant material including the documents 
relating to the previous ejectment prox 
ceedings. There is, however, a judgment 
on record delivered by I, D. Dua, C dJa 
in Civil Revision No. 72 of 1967 sup- 
Posed to be preferred in the previous pro- 
ceeding, and from this judgment the 
learned appellate authority concluded that 
the petitioner-tenant had -not taken the 
two pleas which they have at present sef 
up in the present proceedings. He, there- 
fore, concluded that the petitioner-ten= 
ant having failed to take up the two pleas 
is now debarred from taking up such 
pleas, as these might and ought to have 
been made grounds of defence in such 
former proceedings, ` 
As evident from the decision of the 
Court in that Civil Revision, the Con- 
troller had allowed the ejectment peti- 
tion of the landlords but the appellate 
authority had rejected the same, The 
result was t the petitioner-tenant got 
over the plea regarding creation of sub= 
tenancy on the basis of which his ejecta 
ment was sought for. The petitioners 
tenant having won the case before the 
appellate authority did not obviously care 
to go in revision before the High Court. 
Rather the landlords went in revision 
and, as clear from the judgment of the 
High Court, the revision petition was 


dismissed and ejectment was not allowed. 
It is therefara avidens shar ae 
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tioner-tenant having won the case and 
having defeated the plea of the landlords 
that they had sub-let the premises. was 
mot really called upon to reke up the 
other pleas to the effect, that they were 
mot even tenants under the landlords as 
mo permission in writing for creating a 
subtenancy was taken from the paramount 
landlord or that the petitioner-tenant had 
opened direct negotiations with the par- 
amount landlord and created fresh ten- 
ancy in his favour. A successful tenant 
was not required to take up any other 
plea to defeat the claim of the landlord 
for ejectment. Therefore, the plea of 
constructive res judicata did not arise 
and it could not be stated that eny other 
ground of defence might and ought to 
have been taken up by the tenant. He 
confined his case by defeating the plea 
already taken up by the landlords and 
there was no occasion for him to have 
raked up any other plea to defeat the 
claim of ejectment, Therefore, the learn- 
ed appellate authority was decidedly 
wrong to hold that the plea of construc- 
tive res judicata was at all sustainable, 


8 The learned counsel referred to 
AIR 1922 PC 241 (Midnapur Zamindari 
Co. Ltd. v. Naresh Narayan Roy). It was 
a case wherein a tenant was sought to 
be ejected, and he had taken two pleas 
(1) that he had acquired occupancy right, 
and (2) that the suit was premature, The 
trial Court held that there was no oc- 
cupancy right, but the suit was pre- 
mature. The High Court affirmed the 
trial Court judgment. Subsequently the 
zamindar brought another suit for pos- 
session over the land. The tenant again 
claimed occupancy rights.. It was held 
that the question regarding occupancy 
rights was not res judicata in the sub- 
sequent suit for the tenant, having suc-+ 
ceeded on the other plea, had no occa- 
sion to go further as to the finding 
against him. A similar situation has 
arisen in the present case, because the 
petitioner-tenant had no occasion to go 
further from the finding of the learned 
appellate authority and it was the land- 
lords who preferred revision before the 
High Court, 


6. > In Debi Dayal v. Annu Singh, 
[AIR 1943 Oudh 231) a similar proposi- 
tion was held to be correct. The princi- 
ple of constructive res judicata applies 
only to a case in which the party against 
whom it is sought to apply was unsuc- 
cessful in the previous suit or proceed~ 
ing. It cannot be applied against a per- 
son who in the previous suit or proceed- 
ing had been successful. In the instant 
case, the petitioner-tenant had been suc- 
cessful in the previous proceeding and 
the plea of constructive res judicata can= 
mot be availed against him, Therefore, 
in my opinion, the plea of constructive 
mes judicata was not at all open in favour 
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of the landlords. The petitioner-tenant 
could not be debarred from raising the 
two specific pleas whereby he sought to 
defeat the claim of the landlords for 
ejectment, 5 


7. There are yet other circums 
stances to prove that the plea of reg 
judicata was even waived by the land- 
lords. As I have remarked above, no . 
such plea was taken up by the landlords. 
They did not press for any issue on this 
plea. The Controller did not even give a 
finding on res judicata. A perusal of his 
judgment discloses, that the point tha? 
mattered before him was that no such 
pleas were taken up by the tenant in 
the , previous proceeding and, therefore, 
he inferred that there was no merit in 
such pleas which, according to him, were 
mot supported by proper evidence. That 
was a totally different reasoning and in 
deed. it cannot be stated that the Con 
troller even considered the plea of con 


structive res _judicata and upheld if 
against the petitioner-tenant. It appears, 
the plea was taken for the first time 


before the appellate authority and the 
circumstances do indicate that the plea 
a oe the Controller and 
ould no e raked up before ; s 
pellate authority, SASDA 
There can be no doubt that the pl 
of res judicata can be waived by ee 
The plea is decidedly dependent upon 
proof or disproof of so many facts. If a 
party chooses not to plead such facts, it 
can be stated to have waived the plea, 
In Firm Sansarchand Lachhman Das v, 
Dina Nath Dube, (AIR 1935 All 645), the 
plea of res judicata was deemed waived 
and it was observed that the basis of this 
salutary rule is that if a party who 
could raise the plea of res judicata does 
orae har Pn when an opportunity 
en to Ne must | 
have Galved E t De deemed to- 
8. In Jagadish Chandra’ Deo 
Gour Hari Mahato, (AIR 1936 PC 258), 
it was held that a party raising a plea 
of res judicata is not entitled to go into 
the question of res judicata, when it has 
not been properly raised by the plead- 
ings or in the issues, particularly in the 
issues. In the instant case, neither any 
plea has been taken. nor any issue was 
sought for. In Neelakanta Pillai Mathe~ 
van Pillai v. Nee a Pillai, (AIR 1952 
Trav-Co 452), the plea of res judicata was 
considered waived as it- was not properly 
raised in the pleadings. It was further 
held that ordinarily, it is not permissible 
to allow a plea of res judicata to be rais- 
ed for the first time in appeal. To in- 
voke the doctrine of res judicata, the 
ingredients contemplated by Section 11 
of the Civil P, C. should be satisfied. 
The Court has to see whether the ele- 
ments that constitute res judicata are pre- 
sent in a given case’ which meane an in- 
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vestigation into the facts bearing upon 
the several aspects. contemplated by that 
section. It is not a pure question of law 
which could be debated at any stage. 
(See Anjaneyulu v. Ramayya, (AIR 1965 
Andh Pra 177) (FB). Similarly in Smt. 
Sukhmi v. Smt. Sukhbasi, (AIR 1967 All 
423) and Girdhari Lal v. Guranditta Mal, 
(1967) 69 Pun LR 1062 para 5 — it was 
held that a plea of res judicata not pres- 
sed should be deemed to be waived. I 
have therefore, no hesitation in holdi: 
that the plea of res judicata, in the cir- 
cumstances, of the case, can be stated to 
have been waived by. the landlords, 


9. It was also contended by the 
learned counsel for the petitioner-tenant 
that the plea of res judicata was not even 
open to the landlords to debar the tenant 
from taking up the defence. because the 
Rent Act of 1949 is a complete code and 
its Sections 14 and 16 do not bring in the 
principle of res judicata as incorporated 
in Section 11 of the Civil P, C. Sec- 
tion 14, deals with the grounds which a 


_ landlord can take up for ejectment of a 


tenant and does not deal with the defence 
which the tenant can take against the 
landlord. Section 16, deals with specific 
powers of a Civil Court which can be 
exercised by the appellate authority or 
the Controller, The argument is that 
Section 11 of the Civil P, C, has not been 
brought in for application. under any 
provision of the Rent Act of 1949. with 
the result that the plea of res judicata 
fis not sustainable at On the other 
hand. the learned counsel for the res-+ 
pondent urged that the plea of res judi- 
cata is neither confined to a “suit” nor to 
a “Court”, but upon general principles 
the said plea can be set up before any 
tribunal, namely the Controller or the 
appellate authority under the Rent Act 


-—of 1949 so that a finality is reached in 


the decisions which are made. I do not 
consider it necessary -to enter into this 
controversy in order to give an effective 
decision. As I have stated before, the 
plea of res judicata was deemed waived 
by the landlords and further that the 
plea of constructive res judicata could 
mot even be raised in the circumstances, 
and that is sufficient to decide this revi- 
sion. JI. therefore, leave this question 
open, as to whether the plea of res judix 
cata as based on the principles laid down 
under Section 11 of the Civil P, C.. can 
or cannot be taken up in a praceeding 
under the Rent Act of 1949. 


10. The result of my finding is 


T that I set aside the decision of the ap- 


pellate authority and remand the case to 
the said authority for rehearing the ap- 
peal on merits upon the pleas taken up 
by the  petitioner-tenant for defending 
himself against ejectment imed by the 


Nandlnrde Thie T dn heranea as T have 


” Ashok Kumar v ‚Om Prakas 


n a H. F. 25 


held above, the Iearned appellate autho~ 
Tity has yet to give a decision on merits 
on such pleas. Whether the petitioner- 
tenant is debarred from raising such pleas 
in view of Section 116 of the Evidence 
Act, is again a question which I leave 
onen for decision by the appellate authos 
rity. 
_ Qt In the result, I allow the peti- 
fion and set aside the decision of the 
appellate authority, and remand the case 
for fresh decision. es stated above, 

22. I leave the parties to bear 
fheir own costs in this revision, 

Revision petition. allowed, 


sọ BES E zæ : 
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D. B. LAL, C, J, 

Ashok Kumar and others, Appellants 
y, Om Prakas and others, Respondents. 
~ Second Appeal No. 9 of 1971. DJ- 
3-1-1972. 

(A) Punjab Courts Act (6 of 1918), 
Section 39 (3) — Jurisdiction of District 
Judges to entertain appeal. 

_ Notification under Section 39 (3) con= 
ferring jurisdiction on Senior Sub-judges 


to entertain appeals from decisions of . 


Sub-judges is only an enabling provision 
with an object to lighten the work of 
District Judges, It does not take away 
the jurisdiction of District Judges them- 
selves ġo entertain and decide the appeals, 
(Para 6) 
_ (®© Civil P, C. (1908), O. 7, R. 10 — 
Return of plaint by court of higher grade 
=: Not imperative, 

O, 7. R. 10 is not imperative but dis- 
eretionary. The Court of higher grade 
does not commit any illegality if it does 
not return the plaint for presentation to 
a court of lower grade. AIR 1954 Pat 
34, Rel. on. (Para 7) 

On transfer of appeal by the Dis- 
trict Judge io the file of Additional Dis- 
trict Judge the defendant-respondent ob- 
jected that according to the valuation of 
the suit. the appeal was entertainable 
before S, the Senior Sub-Judge upon 
whom such jurisdiction was conferred 
under Section 39 (2), Punjab Courts Act. 
The Additional District Judge, thereupon, 
returned the memo of appeal for pre« 
sentation to proper court. In the mean- 
time S was transferred and his succes- 
sor V was not conferred with jurisdiction 
to entertain such appeals. The appellants 
were thus left without a court for filing 
memo of appeal. The limitation for fil- 
ing appeal had also expired by the time. 

Held in the special circumstances of 
fhe case that the Addl, District Judge 


CP/DP/B885/72/HGP/VBB 


L a enma 
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being a Court of higher grade than the 
Court of Senior Sub-Judge had jurisdic- 
tion to entertain the appeal. He should 
not have returned the memo of appeal. 

(Para 9) 


Cases Referred: Chronological . Paras 


ATR 1965 Punj 129, Jagdish Chan- 
dra Gupta v. Union of India 
AIR 1957 Pat 324, Ramdhari Lal 
v, Uday Narayan 8 
AIR 1954 Pat 34 = 1953 BLJR 467, 
Bhuwaneshwari Kuer v. Raghu- 
banshmani Prasad f g 
AIR 1941 Oudh 161 = ILR 16 Luck S 
402, Abdulla Khan v. Tirbhuan 
Dutt Singh 7 


S. Malhotra, for Appellants; P, N. 
Nag. for Respondents, 


JUDGMENT :— This second appeal 
arises out of an order dated 15th June, 
1971 of the Additional District Judge, 
Dharamsala. whereby he has returned 
the memorandum of appeal under O. 7, 
R. 10 of the’ Civil Procedure Code. for 
presentation to another Court. 


2. The appellants Ashok Kumar 
and four others filed a suit for recovery 
of possession of lend measuring 6 Kanals 
and 9 Marlas comprising hasra Nos. 
496/354 and 353, situate in Tehsil Palam- 
pur of the District of Kangra. In the 
plaint the suit was valued for purposes 
of Court-fee and jurisdiction at Rs. 3.50 
and Rs. 10.50 respectively, on 10 times 
of the land revenue for the purpose of 
Court-fee, and 30-times of the land reve- 
nue for the purpose of jurisdiction, The 
learned Sub-Judge before whom the suit 
was filed, dismissed same on 25th 
September, 1970. as he held, the defen- 
dants to be in possession as tenants and 
mot as trespassers. as claimed by the 
plaintiffs. Accordingly on 26th October, 
1970 the plaintiffs filed an appeal before 
the learned District Judge of Kangra. 
The said appeal was transferred on 25th 
May. 1971 to the Court of the Additional 
District Judge for disposal. The limita- 
tion for filing the appeal had expired on 
15th November 1970 and thereafter on 
15th June, 1971 for the first time, the 
defendant-respondents raised the plea 
before the learned Additional District 
Judge that according to the valuation of 
the suit, the appeal was entertainable 
before Shri P. L. Sharma, Senior Sub- 
Judge at Dharamsala on 26th October, 
1970. There was a notification under 
Section 39 (3) of the Punjab Courts Act, 
1918 whereby Shri Sharma was conferred 
jurisdiction to entertain appeals from the 
decisions of a Subordinate Judge and he 
was deemed to be a District Court for 
that purpose. The learned Additional 
District Judge held that the appeal should 
have been filed before Shri P. L. Sharma, 
Senior Sub-Judge. Kangra, and since it 


Ashok Kumar v., Om Prakah 


A.LE, 


District Judge, he ordered on 15th June, 

1971 that the memorandum of appeal be 

Terasa for presentation to the proper 
urt. 


3. Before the Iearned Additional 
District Judge, it was contested on be+ 
half of the appellants, that the valuation 
for the purpose of jurisdiction was wrong- 
ly made in the plaint. In fact, the 
market value was much more end the 
Senior Sub-Judge could not entertain the 
appeal. The learned first appellate Judge 
held that the plea was deemed waived 
by the plaintiffs, and that it was their 
duty to have pointed out the defect eare 
lier. Accordingly he held, that the aps 
peal was entertainable before the learned 
Senior Sub-Judge and so he made the 
order of return of the memorandum of 
appeal for presentation to proper Court. 


4, The plaintiff-appellants have 
come up in this second appeal against 
that order of the learned Additional Dis- 
trict Judge and have reiterated their 
previous stand, namely, that the learned 
Additional District Judge being a higher 
Court then the Court of the Senior Sub- 
Judge. had concurrent jurisdiction with 
that Court and the appeal was entertein< 
able by him as well. In fact, according 
to appellants, on 15th June, 1971 Shri 
P. L. Sharma, Senior Sub-Judge, was al- 
ready transferred and his successor Shri 
A, L. Vaidya was not conferred jurisdic- 
tion under Section 39 (3) of the Punjab 
Courts Act, 1918 to entertain such ap- 
peals. Thus the appellants were really 
left without e Court for filing the memo< 
randum of appeal. The learned Addi- 
tional District Judge could be stated to 
have assumed jurisdiction and he should 
mot have returned the memorandum of 
appeal. for presentation to any other 
Court. It is also contended on behalf of 
the appellants, that the limitation 
filing the appeal had expired on 15-1l1l< 
1970. The order of return was made on 
15th June, 1971. long after the expiry 
of the period of limitation. This would 
give rise to great hardship to the appels 
lants and in the circumstances, the ap< 
peal should have been entertained by, 
the learned Additional District Judge, 


5. It is abundantly clear that on 
15th June.1971, the Court of Shri P, L. 
Sharma, Senior Sub-Judge, was. not in 
existence. That officer was transferred 
from the District in January. 1971. His 
Successor Shri A. L. Vaidya was nof 
conferred jurisdiction under section 39 
(3) of the Punjab Courts Act, 1918. 
Therefore, the appellants are correcé 
when they state that they were left with- 
out a Court for presentation of appeal, 
as a result of the order made by the 
learned Additional District Judge, It 
would also be correct to say that on 15th 
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the Jearned District Judge had acquired 
furisdiction to entertain such appeals. 
{t may be stated that under section 21 of 
the Punjab Courts Act, 1918, the powers 
of the Additional District Judge were the 
same as the powers of the the District 
Judge. No sooner the order of transfer 
was made by the District Judge of this 
appeal to the Court of the Additional 
District Judge, the latter Court assumed 

the powers of the District Judge in 
respect of this appeal. Therefore. it 
would not be wrong +o state that the 
‘Additional District Judge had assumed 
fiurisdiction to entertain such appeal even 
prior to 15th June, 1971. It is further 
manifest, that the order of return of 
the memorandum of appeal was made 
long after the expiry of limitation fixed 
for filing the appeal. Even the objec- 
tion was preferred by the respondents on 
7th June, 1971, which was long after the 
expiry of the limitation period. In these 
circumstances, I am called upon to decide, 
as to whether the memorandum of appeal 
could have been entertained by the 
learned Additional District Judge him- 
self and the order of return of such 
memorandum of. appeal under Order 7, 
Rule 10 of the Civil Procedure Code was 
justified, 

6. It would be difficult to say ff 
a notification under:Section 39 (3) of the 
Punjab Courts Act, 1918, really takes 
away the jurisdiction of the higher Court 
namely. the Court of the District Judge. 
It is only an enabling provision inas- 
much as a concurrent jurisdiction is con- 
ferred upon the Court of Subordinate 
Judge, which is deemed to be a District 
Court for the purposes of such appeals 
transferred to him by 
of the notification. The notification does 
mot take away powers of the District 
Judge, nevertheless, to entertain such 
appeals. The purpose is to lighten the 
work of the District Judge and if in a 
special circumstance, he entertains such 
appeal. it cannot be stated that he does 
mot get jurisdiction to decide such an 
appeal, 


T. In a similar situation where the 
Court returned the plaint for presenta- 
tion to another Court, but ‘had acquired 
jurisdiction to entertain the suit by rea- 
son of a Government notification, it was 
held that the Judge could not take action 
under Order 7, Rule 10 of the Civil 
Procedure Code inasmuch as when he 
held that he had no jurisdiction to enter- 
tain the plaint he himself had come to 
acquire the jurisdiction. (See Abdulla 
Khan v. Tirbhuan Dutt Singh, AIR 1941 
Oudh 161). Section 15 and Order 7, 
Rule 10 of the Civil Procedure Code are 
not imperative in their character and 
the Court of higher grade has a discre- 


tion either to return the plaint, or not 
én maturn sha nilaint far haino nracanta 
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ed to the Court of the lower grade. THe 
Court of higher grade cannot be stated 
to have committed any illegality. if it 
does not return the plaint for being pre- 
sented to a Court of the lower grade. 
(See. Bhuwaneshwari Kuer v, Raghubansh 
Mani Prasad, AIR 1954 Pat 34). It is 
manifest. inordinate delay was caused in 
the Court of the Additional District 
Judge inasmuch ag the objection was 
preferred on 7th June, 1971 when the 
period of limitation had already expired, 
Naturally the order of the learned Ad- 
ditional District Judge was also passed 
on a date after the expiry of the pres+ 
cribed period of limitation. The appels 
lants were, no doubt, prejudiced and the 
respondents should not have waited so 
long to take up their preliminary objec- 
tions. In Jagdish Chandra Gupta v. Union 
of India, AIR 1965 Punjab 129, the 
laches on the part of even the Court, 
what to say of a party. have been de= 
precated. It was pointed out that the 
memorandum of appeal should have been 
scrutinised by the Court itself much ear- 
lier so that the limitation could be sav- 
ed for the appellant, In the present 
case, had the Court of the District Judge 
scrutinised the memorandum of appeal! 
no sooner the same was filed, the defect 
could have been pointed out and the 
limitation would have been saved. On 
the other hand, no such scrutiny took 
place uptill 7th June, 1971 when the 
respondents brought the defect to the 
notice of the Court and the order of re- 
turn was made long after the expiry of 
the prescribed period of limitation. ‘The 
benefit for all this will have to be given 
to the appellants, 

8. The learned counsel for the 
respondents relied upon Ramdhari Lal v. 
Uday Narayan, (AIR 1957 Pat 324). In 
that case, it has been laid down that a 
Court is entitled to pass order under 
Order 7. Rule 10, at any stage of the 
suit and such stage can even be after 
the trial is over and the Court upon ap- 
plication of either party finds that the 
plaint should have been filed in. another 
Court. No one can dispute the correcte 
ness of this proposition. Still there may 
be special circumstances as made ouf 
in the present case. where an order under 
Rule 10. Order 7, may not be passed. 


9.. There are two significant feas 
tures in the present case. namely, the 
conferment of jurisdiction in the Court 
of the Additional District Judge on 15th 
June, 1971 when the memorandum of 
appeal was ordered to be returned and 
acute delay that was committed for pre- 
ferring the objection so that the limita- 
tion prescribed for filing the appeal had 
long expired. _ These are special circum- 
stances and in my opinion. the memo- 


randum of appeal should not have been 
returnad and rathan shoanlA hassa Loni 
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entertained by the Additional District 
Judge. Apart from this, the appeal is 
being entertained by a Court of higher 
grade and by implication, such Court 
cannot be stated to have been deprived 
of its jurisdiction by the notification 
under Section 39 (3) of the Punjab Courts 
Act, 1918. 


18. In this view of the matter, kki] 
is not even necessary for me to decide, 
as to whether the plea regarding juris« 
diction was waived by the appellants, 
and I would leave this question open for 
decision by the first appellate Judge. In 
ease, he finds that the plaint was defi- 
ciently stamped, he can proceed accord-+ 
ing to law and may even demand Court- 
fee, failing payment of which, he may, 
even reject the plaint. 

11. I must, therefore, hold thet 
the order of the learned Additional Dis- 
trict Judge is manifestly incorrect and 
must be set aside. The appeal is, there- 
fore, allowed and the case is remanded 
to the learned Additional District Judge 
for disposal of appeal according to law. 


12. In the special circumstances of 
the case, mo order is made as to costs. 


Appeal allowed. 


AIR 1973 HIMACHAL PRADESH 28 
(V 60 C 12) 
D. B. LAL, C. J, 
Hari Dass, Appellant v, Hiroo and 
” others, Respondents. 
Second Appeal No. 65 of 1970. D- 
8-1-1972, 
Civil P, C. (1908), Order 20, Rule 4 
(2) — Judgment unintelligible — Case 
must be remanded for redrafting proper 
judgment. 


Where the Iower Court dismissed a 
suit for reasons which are entirely un- 
intelligible, the judgment cannot be con- 
sidered a judgment in the eye of law. 
The judgment should be set aside and 
the case be remanded for redrafting the 
fudgment in accordance with law, AIR 
1922 Lah 122 (1) & AIR 1960 Pat 4], 
Foll. (Para 2, 3) 


Cases Referred: Chronological Paras 


AIR 1960 Pat 41 = 1959 BLJR 316, 
Brijnanden. Roy v, Jadunandan. 


Singh 
AIR 1922 Leh 122 (1) = 4 Lah LJ 
55, Harbhagwan v. Ahmad 
Inder Singh, for Appellant: 
Thakur, for Respondents. 
JUDGMENT :— This second appeal 
is directed against the decision dated 26th 
of May. 1970 of the District Judge, 
Mahasu in a suit for declaration, where~ 
Tce emer tht eco Eocene 
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H. S. 


Hari Dass v. Hiroo (D. B, Lal C. Ju} 


A.I. B. 


in partly disagreeing with the Sub-Judge, 
Theog, he has decreed the suit to the 
extent that he has held that the plaintiff 
along with defendants 2 to 6, is the owner 
of one-half share in the property. ‘The 
plaintiff Hari Dass has felt aggrieved of 
the decision, and has preferred this se« 
cond appeal having lost the suit in full 
before the Sub-Judge, Theog, and in 
part before the first appellate Judge. 

2. It is regrettable that after 
having laboured for long, the learned 
counsel for the appellant had to abandon 
the judgment of the learned District 
Judge by remarking that the same was 
totally unintelligible to him. Under 
Order 20. Rule 4 of the Civil P. C., the 
learned District Judge was required to 
write a statement of the case, the points 
for determination, the decision thereon, 
and the reasons for such decision, His 
judgment is rather a‘ prolix and involved 
document of 20 typed pages, but I am 
constrained to remark that it is totally 
unintelligible. The learned appellate 
Judge has made a. colourable pretence of 
having considered evidence, though, in 
fact, he has not done so. At quite a few 
places, the judgment has become obscure 
and it is difficult to understand its mean- 
fing. There are even inconsistent findings 
hile cannot be reconciled with each 
other. : 


The rulings cited by the learned ap- 
pellate Judge have not been discussed. 
Im disgust. the learned counsel for the 
appellant had to submit thatas it was dif- 
ficult for him to understand the reason- 
ing of the Jearned appellate Judge, he 
would not be in a position to say any- 
thing contrary. having not discovered any 

is for such reasoning. It was obvi- 
ously impossible for the counsel for ap- 
pellant to attack the judgment and simi- 
larly it was equally impossible for the 
counsel for the respondents to defend it) “ 
He too confessed, that although the deci- 
sion is in his favour. he would not be 
in a position to substantiate the findings 
having not followed the trend of discus- 
sion made by the learned appellate Judge. 
In such a situation, the judgment of the 
learned District Judge cannot be consi- 
dered a judgment in the eye of law and! 
has got to be set aside. 

3. Since either of the parties was 
unable to attack or defend the judg 
the only course left to me is to; 
set aside the findings of the learned Dis- 







redrafting of the judgment in accordance 
with law. 


(Harbhagwan v. Ahmad, AIR 1922 La 


4. The findings of the learned 


District Judge are therefore. set aside. 
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Tt is made clear that along with the find- 
Ings, the operative part of the judgment 
wherein the decision is recorded is also 
set aside, The case is remanded for re~ 
drafting of the judgment after giving the 
respective parties an opportunity of argu- 
ments. No additional evidence is to be 
recorded, After the judgment is re- 
drafted. the same shall be sent to this 
Court and thereafter opportunities shall 
be given to respective parties to file their 
objections. After such objections are re- 
ceived, the appeal shall again be listed 
for hearing. 


_ 5. Costs in this appeal shall abide 
the event, 
Order accordingly, 





AIR 1973 HIMACHAL PRADESH 29 
(V 60 C 13) 
E. S. PATHAK, C, J. 

Director, Indian Agricultura] Research 
Institute, New Delhi and another, Ap- 
plicants v, Vidya Sagar, Opposite Party. 
ee Revn. No, 4 of 1972, D/- 30-8- 


Index Note:— (A) Civil P.C. (1908), 
S..115 — Application under — Applicant 
must show not only that a jurisdictional 
error has been committed by Court be- 
low but also that the interests of jus- 
tice call for interference by High Court. 


Brief Note :— (A) High Court refused 
fo interfere with an order holding that 
application under Section 20 of the Mini- 
mum Wages Act should be treated as 
within time, as it was not established 
that the interests of justice call for 
interference. AIR 1968 SC 222, Rel. on. 
AIR 1960 SC 260. Distinguished. 

(Para 2) 


Cases Referred: Chronological Paras 


AIR 1968 SC 222 = (1967) 3 SCR. 
774, Sarpanch, Lonand Gram- 
panchayat v. Ramgiri Gosavi 

AIR 1960 SC 260 = (1960) 1 SCR 
875, Sitaram Ramcharan v. M. N. 
Nagrashana 


B, Sita Ram, Advocate General, for 
Applicants; S. R. Thakur, for Opposite 
Party, 

ORDER :— This is a revision applix 
cation under Section 115 of the Code of 
Civil Procedure and arises out of pro- 
ceedings under the Minimum Wages Act, 
1948, 


The respondent, Vidya Sagar, is em~- 
ployed as a Mali with the Indian Agri- 
cultural Research Institute. He applied 
under Section 20 of the Minimum Wages 
Act. claiming a sum of Rs. 2,230/- as 
overtime pay. The application was res 
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Director, I. A. R. I, v. Vidya Sagar (R. S. Pathak C. J.) [Prs, 1-3] H, P, 29 


sisted on the ground, inter alia, that i 
was barred by time. The Authority, 
hearing the appliaction, held that als 
though the application was filed beyond 
the prescribed period of limitation, there 
was sufficient cause for condoning the 
delay in making it. Against that order 
the petitioner applies under S, 115 of 
the Code. 


2. The learned Advocate General, 
appearing for the applicants before me 
urges that the respondent’s application 
was clearly barred by time and the Au- 
thority acted without jurisdiction in 
condoning the delay and holding the aps 
plication to be within time. It seems to 
me that if the jurisdiction under S, 115 
is invoked, the applicant must show not 
only that a jurisdictional error has been 
committed by the court below but also 
that the interests of justice call for inter- 
ference by the High Court. So far as 
the second requirement is concerend. I 
am not satisfied that it is established in 
the present case, There should be some« 
thing to show that besides the applican# 
being entitled to a decision in his fav- 
our on the question of jurisdiction, the 
interests of justice require that this 
Court should interfere with the impugn~ 
ed order. The powers of the Court under 
Section 115 of the Code are to be exer- 
cised in its discretion, and discre« 
tionary powers should be exercised 
in fhe interests of justice The learn= 
ed Advocate General relies upon Sita- 
ram Ramcharan v. M. N. Nagrashna, 
ATR 1960 SC 260. That was a converse 
case and clearly distinguishable. There, 
the application made by the workmen 
under S. 15 of the Payment of Wages 
Act had been dismissed by the Autho« 
rity as barred by time. A petition under 
Articles 226 and 227 by the workmen was 
also dismissed. Thereafter, the work~ 
men proceeded in appeal to the Supreme 
Court, and the Supreme Court held that 
on the failure of the workmen to estab- 
lish sufficient cause for the delay in fil- 
ing the application under S., 15, the claim 
could not be entertained. The revision 
application before me is directed against 
an order holding that the application 
under Section 20 of the Minimum Wages 
Act should be treated as within time. 
The view taken by me is fortified by 
the law laid down by the Supreme 
Court in Sarpanch, Lonand Grampancha-+ 
yat v. Ramgiri Gosavi, AIR 1968 SC 222, 


3. The revision petition is dismis~ 
sed. But. in the circumstances, there is 
mo order ag to costs. 


Revision dismissed, i 
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AIR 1973 HIMACHAL PRADESH 30 
(V 60 C 14) 
R. S. PATHAK, C. J. AND C, R. 
THAKUR, J. 


D. K. Khanna, Petitioner v. Union 
of India and others, Respondents, 


Civil Writ Petns. Nos, 5 and 11 of 
1972, D/- 3-10-1972, 


Index Note:— (A) Constitution of 
India, Article 226 — Natural justice — 
Bias rule — Applicability. 


Brief Note:— (A) The principle 
“nemo debet esse judex in propria sua 
causa” applies not only to Judges but to 
all Tribunals and bodies which were 
given jurisdiction to determine the judi- 
cial rights of the parties. The test is 
not whether in fact a bias affected the 
judgment but the test always is and must 
be whether a litigant could reasonably 
apprehend that a bias attributable to a 
member of the Tribunal might have ope- 
rated against him in the final decision of 
the Tribunal, Actual proof of prejudice 
is not necessary, AIR 1957 SC 425, Fol- 
lowed. (Paras 22, 23) 


Bias has been classified into different 
wategories. Personal bias may arise from 
personal hostility to one party or from 
- personal friendship or family relationship 
with the other. In the case of family 
relationship. the challenge to the pro- 
ceeding need only establish so close a 
degree of relationship as: to give rise to 
the reasonable likelihood of the judge 
espousing the cause as his own. Closer 
relationship has invariably led to the 
invalidation of the proceeding. (Para 24) 


Where A was one of the candidates 
for inclusion in the Hst prepared for 
the purpose of appointment by promotion 
to the Indian Administrative Service and 
his son-in-law B was a member of the 
Committee charged with the duty of 
drawing up the list. the officers who are 
senior to A could have legitimately be~ 
lieved that there was a reasonable likeli« 
hood of bias in favour of A to the detri-~ 
ment of such officers because of the pre- 
sence of B on the Committee. The near~ 
mess of the relationship could reasonably 
give the impression to the other candi-~ 
dates that there was a real likelihood of 
B espousing his father-in-law’s cause as 
his own. The fact that B did not partici- 
pate in consideration of his father-in- 
Jaw’s cadidature or that other members 
of the Committee were not knowing the 
relationship of A and B or that the re~- 
commendation of the Committee was 
finally accepted by Union Public Ser- 
vice Commission, is immaterial, Case 
law discussed, (Paras 25 to 29) 
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D. K. Khanna v. Union of India (Pathak C. J} 


A. L E 
Cases Referred: Chronological Paras 


AIR 1971 SC 474 = (1971) 2 SCJ 
N Chinta Lingam v, Govt. of 


AIR 1970 SC 150 = (1970) 1 SCR 
457, A. K. Kraipak v, Union of 
India 23, 25, 27, 28, 29 
962) 2 QB 460 = (1961) 3 WLR 
1139, In re: Wolverhampton 
Borough Council’s Aldermanic 


Election 
AIR 1961 Andh Pra 37, K. R. Chari 
v. Secunderabad Contonment : 
__ Board 29 
AIR 1957 SC 425 = 1957 SCR 575, 
Tanka v. Dr. Prem Chand Sins 
ghvi 
1948 AC 87 = (1947) 2 All ER 289, 
Franklin v. Minister of Town 
and Country Planning 271 
AIR 1931 Bom 206 (2) = 32 Cri 
LJ 804, Sohrab Palanii Kapadia ; 
v. Emperor 29 
(1927) 2 KB 475 = 96 LJ KB 530, 
Rex V. Essex Justices Ex Parte 


23 


22 


Perki: 21, 27 
1926 AC 586 = 95 LJ KB 730, 
Frome United Breweries Co, v. i 
Bath Justices 22 
(1924) 1 KB 256 = 93 LJ KB 129, 
R. v. Sussex Justices, Ex Parte . 
_ Me Carthy 21, 27 
AIR 1918 All 391 (1) = 19 Cri LJ i 
702, Mewa Ram v. Narain 29 
(1906) 2 KB 501 = 75 LJ KB 745, 
R. v. Woodhouse l 21 
(1901) 2 KB 357 = 70 LJ KB 946, 
R. v. Sunderland Justices 21 
(1866) 1 QB 230 = 35 LJ MC 157, 
. v. Rand 24 
(1830) 1 Knapp 376 = 12 ER 362, 
Becguet v. Lempriere 24 
(1693) 1 Show PC 1l1=f ER 76, 
Bridgman v. Hort 24 
(1572) 2 Plowd 425 = 75 ER 640, l 
Vernon v. Manners 24 


S. Malhotra with H. K. Bhardwaj, for 
Petitioner; B, Sitaram, Advocate Gene« 
ral (for Nos. 1. 3 and 6), R. K. Gupta with 
Surjain Singh (for No. 15), B. B. Vaid 
(for No. 14) and P, N. Nag (for Nos. 10 
and 11). for Respondents, 


R. S. PATHAK, C, J.:— The petis 
tioners in the two writ petitions before 
us challenge the validity of the Select 
List of the year 1971 prepared under the 
Indian Administrative Service (Appoints 
ment by Promotion) Regulations. 1955. 


2. Shri D. K. Khanna, who has 
filed Civil Writ Petition No, 5 of 1972. 
joined the Punjab Civil Service (Execu- 
tive Branch) as a Magistrate in 1954, and 
was confirmed in the Service with effect 
from May 8, 1958. Kr, Sita Ram, who 
has filed the connected Civil Writ Peti< 
tion No. 11 of 1972. entered the Patiala 
and East Punjab States Union Adminis- 
trative Servica in 1988 and unnan the 
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merger of that. Union into Punjab on 
November 1. 1956, he was absorbed into 
the Punjab Civil Service (Executive 
Branch). With effect from November 1, 
1966, the two petitioners, Sh, D. K. 
Khanna and Kr. Sita Ram. were provi= 
sionally allotted to the Union Territory 
of Himachal Pradesh under Section 82 
(1) of the Punjab Reorganisation Act, 
1966, ` 


3. At the time the only Civil Ser- 
vice in the Union Territory was the 
Delhi Himachal Pradesh and Andaman 
and Nicobar Islands Civil Service (con- 
veniently described as the Dhanic Ser- 
vice). It was created and governed by 
the Delhi, Himachal Pradesh and Anda- 
man & Nicobar Islands Civil Service 
Rules, 1965. The Punjab Civil Service 
Officers provisionally allotted to Hima- 
chal Pradesh claimed that they should 
be considered for promotion to the Selec- 
tion Grade of the Dhanic Service, but on 
July 19, 1967. the Government of India 
stated that they could be so considered 
only after they were appointed to that 
Service and their seniority fixed there- 
in. On August 17, 1967. the Government 
of India wrote to the Chief Secretary of 
the Himachal Pradesh Government that 
the question of amending the Dhanic 
Service Rules, 1965, for the purpose of 
absorbing the Punjab Civil Service Offi~ 
cers finally allotted to Himachal Pradesh 
in the Dhanic service was under conside- 
ration. It was laid down that the senio- 
rity of those officers would be determin- 
ed with reference to their date of ap- 
ointment to the Punjab Civil Service. 


4. A provisional integrated senio- 
rity list covering the allotted Punjab 
Civil Service Officers as well as the exist- 
fing members of the Dhanic Service 
was circulated for comments by the 
officers concerned. On December 23, 
1967, an order was made under Sec- 
tion 82 (2) of the Punjab Reorganisation 
Act by the Central Government declar- 
ing that all the persons belonging to the 
Punjab Civil Service (Executive Branch) 
who were required provisionally to serve 
in the Union Territory of Himachal Pra< 
desh were finally allotted to that Union 
Territory, with effect from November 1, 
11966. On September 20, 1968, the Hima- 
chal Pradesh Government issued a list of 
the finally allotted officers, and the 
list included the petitioners, 


5. The Dhanie Service Rules were 
amended by the inclusion of Rule 31-A, 
and pursuant to it the Central Govern- 
ment by its notification dated February 
21, 1969. appointed the permanent mem- 
bers of the Punjab Civil Service (Executive 
Branch), who had been finally allotted for 
service in Himachal Pradesh, to the 
Dhanie Service. The officers were aD 
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ries with effect from November J, 


_ 6. Thereafter, the integrated senfo~ 

rity list was finalised and issued on Sep- 
tember 10, 1970, the seniority being de« 
termined as on November 1, 1966. In 
the seniority list the petitioners, Sh. D. K, 
Khanna and Shri S. R., Kanwar, were 
shown at serial Nos, 24 and 27 respec 
tively. : 

7. . The petitioners were granted 
the Selection Grade in the Dhanic Ser- 
vice, Sh. D. K. Khanna with effect from 
December 23. 1967 and Shri Sita Ram 
Hertel with effect from January 19, 
_ & The Indian Administrative Ser- 
vice (Appointment by Promotion) Regu- 
lations, 1955 were promulgated by the 
Central Government for the purpose of 
promoting members of the State Civil 
Services to the Indian Administrative 
Service. The Regulations provide for the 
constitution of a Committee (Reg, 3) 
which is entrusted with the duty of ordi- 
marily meeting at least once a year to 
consider cases of members of the State 
Civil Service eligible for promotion to 
the Indian Administrative Service (Reg. 4) 
and to prepare a list of suitable officers 
from among them (Reg. 5). The State 
Government is required to forward the 
list to the Union Public Service Com- 
mission for its approval (Reg. 6). The 
list as finally approved by the Commis< 
sion forms the Select List of the mem- 
bers of the State Civil Service (Reg, 7). 
Appointments of members of the State 
Civil Service from the Select List to 
Posts borne on the State cadre of the 
Indian Administrative Service have to 
be made in accordance with Rule 9 of 
the cadre Rules. and in making such ap- 
pointments the State Government has to 
follow the order in which the names of 
such officers appear in the Select List 
(Reg. 8), Appointments of members of 
the State Civil Service to the Indian 
Administrative Service are made by the 
Central Government on the recommen< 
dation „of the State Government in the 
order in which the names of members 
of the State Civil Service appear in the 
Select List for the time being in force 
(Reg. 9). 

9. The Committee constituted 
under the aforesaid Regulations held a 
meeting on March 11, 1967 and there« 
after the Committee met on December 23, 
1970. The petitioners say that in the 
meeting of the Committee of March 1967 
the case of the petitioners could not be 
considered because they had not beep 
appointed to the Dhanic Service until 
then. It is alleged that they were also 
mot considered in the meeting of the 
Committee held on December 23, 1970. 

10. On January 25, 1971, the Unio 
Territory of Himachal Pradesh was ma 
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placed by the State of Himachal Pradesh 
The Himachal Pradesh Administrative 
Service was constituted, and to its cadre 
the Central Government allocated 74 
members of the Dhanic Service, the frs 
L7 in order of seniority beings 


il. Shri Bishan Das 

PAR Parkash Chand Sharma 
3” IL K. Suri 

4.” Harish Chandra 
5” H K. L Dhingra 
6.” R C. Sharma 
7,” D. K. Khanna 
8.” 5. R. Kanwar 
9.” B. D. Thapar 
10. J. S. Chaudhary 
oi.” S. R. Mahantan 
12.” S, S, Thakur 
13.” FE. S. Negi 

14. ” Swarupa Nand 
15.” K. N. Kashyap 
16.” V. K. Agnihotri 
17. 7 Lal Singh 


Shri Bishan Dass, at serial No. 1, retired 
on ey 25. 1971. Shri P. C. Sharma, 
Shri I. K. Suri. Shri Harish Chandra and 
Shri H, K. L. Dhingra, at serial Nos, 2, 3, 
4 and 5 were appointed to the Indian Àd- 
ministrative Service as a result of the 
selection made by the Committee in 
December 1970. 


iL. The next meeting of the Com< 
mittee for selecting members of the Hima= 
chal Pradesh Administrative Service for 
promotion to the Indian Administrative 
Service was proposed for December 22, 
1971. On October 11, 1971, the Govern= 
ment of Himachal Pradesh ordered the 
transfer and posting of Shri K, N. Kash« 
yap, respondent No. 14, as Deputy Secre= 
tary (A. P. C’s Branch) which was a 
senior duty post of the Indian Adminis- 
trative Service. The petitioners consis 
dered that they had been superseded by 
that order and, it is said. they represent= 
ed to Shri K. N. Channa, Chief Secre- 
tary to the Government of Himachal 
Pradesh. respondent No, 6. against oen 
supersession, 


12. The Committee per on Octos 

ber 22, 1971. It consisted of 

Shri R. C. Sarkar, 
Chairman, Union Public Service Com- 
mission, New Delhi, Respondent No. 4, 

Shri K. Subramanian. 
Joint Secretary, Department of Per- 
sonnel, Cabinet Secretariat, Govern< 
sae of India, New Delhi, Respondent 
No. 5, 

Shri K. N. Channa, 5 
Chief Secretary to the Government of 
noom Pradesh, Simla, Respondent 


Shri L., Hmingliana Tochhawng. 
Financial Commissioner and Secretary 
{Revenue) to the Government of Hima- 
chal Pradesh, Simla, Respondent No. T. 
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Shri K. C. Pandeya, 
Agricultural Production Commissioner, 
achal Pradesh, Simla, Respondent 
No. 3 
and 
Shri B. C. Negi. 
Secretary (GAD) to the Government of 
a aoe Pradesh, Simla. Respondent 
o 


13. Atf the time the seniority list 
of the Himachal Pradesh Administrative 
Service showed, 


(1) Shri R. C. Sharma 
() Shri D. K. Khanna 
(3) Shri S. R. Kanwar 
(4) Shri B. D. Thapar 


(5) Shri S. R. Mahantan 
(6) Shri H. S. Negi 

(7) Shri Swarupa Nand 
(8) Shri K. N. Kashyap 
(9) Shri V. K, Agnihotri 


and 
(10) Shri Lal Singh 


14, The Committee took into ace 
count that three substantive vacancies had 
come into existence and decided upon a2 
Select List containing the names of six 
members of the State Service Jt exa- 
mined the records of the first 24 officers 
in order of seniority. including the peti- 
tioners, and considered their suitability 
for selection, It selected the following six 
officers : 

(1) Shri R. C. Sharma 

(2) Shri B. D, Thapar 

(3) Shri H, S. Negi 

(4) Shri Swarupa Nand 

(5) Shri K. N. Kashyap 


(6) Shri Lal Singh 
The Committee ` considered fhe cases of 
officers who had attained the age of 52 
years as on November 1. 1971, They 


were! 
(1) Shri D. Khanna 
‘Kanwar 


(2) Shri S, A 
(3) Shri S. R. Mahantan 

(4) Shri H. S. Negi 
and 

(5) Shri Swarup Nand, 

The Committee considered that although 
Shri H. S. Negi and Shri Swarupa Nand 
had attained the age of 52 years on 
January 1, 1971, they were officers of 
such exceptional merit and suitability as 
to justify their inclusion in the Select 
List. The Committee observed that the 
remaining officers who were above the 
age of 52 years were not of such excep- 
tional merit and suitability and there 
were no special or extraordinary circum- 
stances in their case to warrant 4 depar- 
ture from the rule that the Committee 
should not ordinarily consider the cases 
of members of the State Civil Service 
who had attained the age of 52 years, 
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15. The List prepared by the Com- 
mittee was approved by the Union Publie 
Service Commission on November 12, 
1971. and it became the Select List in 
terms of Regulation 7 of the Indian Ad- 
ministrative Service (Appointment by 
Promotion) Regulations, 1955. 


16. The validity of that Select 
List is challenged by the present writ 
petitions, 

17. The first contention for the 
petitioners is that the presence of Shri 
B. C. Negi, respondent No. 9. ag a mem- 
ber of the Committee on October 22, 1971 
vitiated its deliberations because one of 
the officers selected, Shri H. S. Negi. res- 
pondent No. 12, was related to him as 
his father-in-law. The petitioners con- 
tend that Shri B. C. Negi was personally 
interested in ensuring that Shri H 
Negi was brought-on the Select List and 
in such a position of seniority as to ren- 
der certain that he would be appoint- 
ed to one of the three vacancies then 
available in the Indian Administrative 
Service. That, the petitioners urge, could 
not have been assured unless they had 
been removed from the scene by deny- 
ing them a place in the Select List. The 
petitioners, it is pointed out. were grant~ 
ed the Selection Grade in the Dhanic 
Service while Shri H. S. Negi and Shri 
Swarupa Nand were not. The petitioners 
also say that when the Committee met 
in December 1970. Shri H. S. Negi and 
Shri Swarupa Nand were not found to 
possess any exceptional merit or suitabi- 
lity nor were there any special or ex- 
traordinary circumstances discovered in 
their case to warrant their selection. 


18. The respondents admit ‘that 
Shri H. S. Negi was the father-in-law 
of Shri B. C. Negi, but-they assert that 
the Committee was a high-powered body 
presided over by the Chairman of the 
Union Public Service Commission and all 
the members of the Committee were 
senior or superior in status to Shri B. C. 
Negi and therefore not amenable to his 
influence, that he was only one of six 
- members of the Committee and that the 
` decision with regard to the selection of 
Shri H. S. Negi was made on the unanim- 
ous recommendation of the entire Com- 
mittee. Further. it is pointed out, the 
recommendations of the Committee were 
considered by the Union Public Service 
Commission, a body, independent of the 
Government of India and of the Govern- 
ment of Himachal Pradesh and not open 
to the influence of any Government Offi- 
cer, The approval of the List by the 
Union Public Service Commission, it is 
urged, should remove any fear that the 
List prepared by the Committee was in- 
fluenced by bias. 


19. An affidavit has been filed by 
Shri B. C. Negi. - He affirms that he 
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adjudged the work of the petitioners and 
Shri S. R. Mahantan, who had served 
under him as “very good” and no ques- 
tion could arise of his playing down these 
remarks or attmpting to boost the case 
of Shri H. S. Negi. He states that dur~ 
ing the deliberations he supported the 
inclusion of the petitioners and Shri 

tan because of their merit, and 
when the case of Shri H. S. Negi was 
taken up for consideration he refrained 
from expressing any opinion, because he 
was related to him and because Shri 
H. S. Negi had never worked under him 
so that he could judge his work, He avers 
that he could have left the Committee 
Room but on second thoughts he decided 
to remain there quietly Jest three mem= 
bers who were not aware of the relation- 
ship might construe it as an attempt to 
influence them. He denies that he at= 
tempted in any manner to influence the 
members of the Committee in favour of 
Shri H. S. Negi or against the petitioners. 
He submits that there was no need for 
him to do so because the Select List was 
to consist of six officers and Shri H. S. 
Negi. the sixth candidate in order of 
seniority, was bound to have been select~ 
ed on his merit even if the two peti- 
tioners and Shri S. R. Mahantan had 
been included in the Select List. 


Another factor, he states, which 
weighed greatly with the Committee was 
the question of the relative age of offi- 
cers above 52 years. It is said that the 
Chairman ‘observed that normally a per- 
son placed on the Select List should be 
able to render three years of service as 
on January 1 of the year in which the 
selection was made, that the Chairman 
explained that originally the age of 52 
had been fixed because the retirement 
age was 55 at that time, but as the age 
of superannuation was now 58 he would 
make an exception in the case-of an of- 
ficer who still had three years or more 
of service left on January 1 of the re- 
levant year and it would hardly be of 
any use to place an officer on the Select 
List who had less than two years of ser- 
vice left. That view. it is said. com- 
mended itself to the other members of 


‘ the Committee and they agreed with it. 


20. There is also an affidavit of 
Shri K. C. Pandeya, respondent No. 8, 
another member of the Committee. He 
denies that Shri B. C. Negi attempted in 
any manner to influence the members of 
the Committee in favour of Shri H, S. 
Negi or against the petitioners. He af- 
firms that Shri H. S, Negi was selected, 
even though only 52 years of age, be- 
cause of his. exceptional merit. There 
was the further consideration that Shri 
H, S. Negi belonged to a Scheduled Tribe 
of the tribal area of Kinnaur District 
soa was entitled to “one grading higher 

than the grading otherwise assignable to 
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him on the basis of his record of ser- 
vice” and therefore he was entitled to 
be treated as superior to the petitioners. 
Reference is made to page 28 of the 
“Brochure on Reservation for Scheduled 
Castes and Scheduled Tribes in Service, 
Chapter XII’. He confirms that the 
Chairman: made a suggestion favouring 
the selection of-an officer who hed three 
years or more of service left and the ac- 
ceptance of that suggestion by the other 
members of the Committee, 


21. We shall now turn to the 
Jaw. “Nemo debet esse judex in propria 
sua causa” No man can be judge in 
his own cause. This legal maxim, rooted 
in natural justice. is of ancient verity 
and has remained undoubted through the 
years. It forms the broad foundation 
upon, which the doctrine against bias is 
based. The doctrine. in its modern ex- 
pression. has been enlarged by judicial 
decisions to include the principle that 
justice should not only be done but must 
manifestly and undoubtedly be seen to 
be done. It is not necessary that the 
‘Judge should in fact be biased, it is suf- 
ficient to invalidate his decision if a 
is a real likelihood of bias. In R 
Sunderland Justices, (1901) 2 KB "367, 
A. L. Smith M; R. observed: 


“If there is such a likelihood then 
it is clearly in accordance with natural 
justice and common sense that the jus- 
tices likely to be so biased should be 
incapacitated from sitting.” 

And, Vaughan Williams L, R, said in R. 
v. Woodhouse. (1906) 2 KB 501: 
erddi the question is not whether 
the Justices were really biased or. in 
fact, decided partially. but whether there 
was a real likelihood of bias.” 
An important case is R. v. Sussex Jus~ 
tices; ex parte McCarthy, (1924) 1 KB 
256. The facts were these. Arising out 
of a collision between a motor vehicle 
driven by the applicant and a motor 
vehicle belonging to Whitworth the ap- 
plicant was convicted on a charge of 
dangerous driving. At the hearing. the 
acting clerk to the Justices was a mem- 


ber of a firm of solicitors who were act-- 
ing for Whitworth in an action against, 


the applicant for damages received in 
the collision. When the Justices retired 
for consultation at the conclusion of the 
hearing. the acting clerk retired with 
them in case they should wish to refer 
to his notes of the evidence or to be 
advised on the law, but the Justices did 
mot consult him and he abstained from 
referring to the case. Lord Hewart, 
C. J.. while accepting that the Justices 
came to their decision without consult- 
. ing the acting clerk and that the acting 
clerk scrupulously abstained from refer~ 
ring to the case in any way. observed: 

“There is no doubt. as has been said 
in a long line of cases, that it is nof 


A. LR. 
merely of some importance, but of 
fundamental importance, that justice 


should both be done and be manifestly 
seen to be done, The question is not 
whether in this case this gentleman, 
when with the Justices. made any ob- 
servation or offered any criticism which 
he could not properly make or offer; the 


question is whether he was so related 


to the case by_ reason of the civil action 
as to be unfit to act for the Justices in 
the criminal proceedings. The answer to 
that question depends not on what 








‘actually was done but on what might 


appear_to be done. The rule is that 
nothing is to be done which creates such 
a suspicion that there has been an im- 
proper interference with the course of 
justice.” (Emphasis ours) 
Lush, J., in a separate judgment, said: 

ETETEA It is irrelevant to enquire 
whether the clerk did or did not give 
advice and influence the justices. What 
is objectionable is his presence there af 
all when he is in a position which neces- 
sarily’ makes it impossible for him to 
give absolutely impartial advice. I have 
no doubt that the Justices here did not 
intend to do anything irregular or wrong, 
but they placed themselves in an im-+ 
possible position............ 
The observation of Lord Hewart, C. J. 
received the approval of the House of 
Lords in Franklin v. Minister of Town 
and Country Planning, 1948 AC 87. Re- 
ference may also be made to Rex v. 
Essex Justices; ex parte Perkins, (1927) 
2 KB 475. 

22. The doctrine has found place 
a our jurisprudence also. In Manik Lal 

Dr. Prem Chand Singhvi, AIR 1957 
Sc 425 the Supreme Court accepted the 
validity of the principle “nemo debet essej © 
judex in propria sua causa”, and held 
that the principle applied not only te 
Judges but to all Tribunals and bodies 
which were given jurisdiction to deter- 
mine the judicial rights of the parties. 
On the content of the principle., the 
Supreme Court pointed out that, the test _ 
was not whether in fact a bias affected 
the judgment but “the test always is and 
must be whether a litigant could re- 
asonably apprehend that a bias attri- 
butable to a member of the Tribunal 
might have operated against him in the 
final decision of the Tribunal”. And re- 
ference was made to the observations 
of Viscount Cave L, C. in Frome United 
Breweries Co, v. Bath Justices. 1926 AC 
586. “This rule has been asserted not 
only in the case of Courts of Justice and 
other judicial tribunals, but in the case 
of authorities which, though in no sense 
to be called Courts. have to act as Judges 
of the rights of others.” The Suprem 
Court laid down that actual proof of pre 
iudice was not necessary. 
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23. The doctrine is not confined 1 ] 

to cases where judicial powers. in the his rival 

strict sense, are exercised. It is pro- 


perly extended to all cases where an 
independent mind has to be applied to 
arrive at a fair decision between the 
rival claims of parties. Justice is not 
the function of the Courts alone, it is 
the duty of all those who are expected 
to decide fairly between contending par- 
ties. The strict standards applied to 
Courts of iustice are now coming to be 
applied increasingly to administrative 
bodies. For example. in Re Wolverhamp- 
ton Borough Council's Aldermanic Elec- 
tion, (1962) 2 QB 460 the Queen’s Bench 
held that a Mayor could not properly 
preside at a meeting for the holding of 
an Aldermanic election at which he was 
himself a candidate, In India, the 
Supreme Court observed in A. K. Kraipak 
v. Union of India. AIR 1970 SC 150 in 
a judgment which has become a classic 
in our times, that the dividing line be- 
tween an administrative power and a 
quasi judicial power was quite thin and 
was being gradually obliterated, and that 
for the concept of the rule of law to 
retain its vitality in a welfare State 
where the jurisdiction of administrative 
bodies was increasing at a rapid rate it 
was necessary that instrumentalities of 
the State should be charged with the 
duty of discharging their functions in a 
fair and just manner. It was pointed 
out that the procedures which are con- 
sidered inherent in the exercise of a 
judicial power are merely those which 
facilitate. if not ensure. a just and fair 
decision. Rules of natural justice were 
applicable to administrative inquiries in 
order to prevent miscarriage of justice. 
The Supreme Court, in that case. was 
concerned with the validity of selections 
made to the Indian Forest Service, Pur- 
suant to the Indian Forest Service (Ini- 
tial Recruitment) Regulatians 1966. the 
Central Government constituted a special 
Selection Board for selecting officers to 
the Indian Forest Service from those 
serving in the Forest Department of the 
State of Jammu and Kashmir. The 
Selection Board consisted of a Chairman, 
who was the nominee of the Chairman 
of the Union Public Service Commission, 
the Inspector-General of Forest of the 
Government of India. one of the Joint 
Secretaries in the Government of India, 
the Chief Secretary to the State Gov- 
ernment of Jammu and Kashmir and 
one Nagishbund, the acting Chief Con- 
servator of Forests, Jammu and Kashmir. 
The selections finally made by the Board 
were accepted by the Union Public Ser- 
vice Commission. Nagqishbund was also 
one of the candidates for selection to the 
All India Forest Service. He did not sit 
on the Selection Beard at the time his 
name was considered for selection, but 
he did sit on the Board and participated 
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in its deliberations when the names of 
officers were considered for 
selection. and took part in the delibera~ 
tions of the Board while preparing the 
list of the selected candidates in order 
of preference. The Supreme Court held 
that the presence of Naqishbund invali- 
dated the selection. 


24, Bias has been classified into 
different categories. We are concerned 
here with persona] bias, Personal bias 
may arise from personal hostility to one 
party or from personal friendship or 
family relationship with the other. In 
the case of family relationship, the chal- 
lenge to the proceeding need only esta- 
blish so close a degree of relationship as 
to give rise to the reasonable likelihood 
of the Judge espousing the cause as his 
own. However. in England in 1572 a 
Court upheld an objection. in Vernon v. 
Manners, (1572) 2 Plowd 425 to the vali- 
dity of a proceeding in which the Sheriff 
who had summoned the jury was relat- 
ed in the ninth degree to one of the 
parties. Closer relationship has invari- 
ably led to the invalidation of the pro- 
ceedings. In Bridgman v. Holt. (1693) I 
Show PC 111, Holt, C. J. withdrew from 
a case in which his brother was a party, 
Reference may be made to R. v. Rand. 
(1866) 1 QB 230. In Becquet v. Lamp- 
riere, (1830) 1 Knnapp 376 the Privy 
Council disqualified the jurat of the 
Royal Court of Jersey from hearing a 
case in which his deceased wife’s nephew 
was a party. 


25. In this state of the law, let us 
examine the case before us. Shri H. S. 
Negi was one of the candidates for in- 
clusion in the List prepared for the pur- 
pose of appointment to the Indian Ad- 
ministrative Service. Shri B. C. Negi 
was a member of the Committee charg- 
ed with the duty of drawing up the List, 
Shri H. S. Negi was the father-in-law 
of Shri B. C. Negi. The relationship in 
our opinion, was sufficiently close to 
bring the doctrine against bias into play. 
No doubt Shri B. S. Negi as a member 
of the Committee was not sitting in 
judgment on his own cause. as happen- 
ed in A. K. Kraipak, AIR 1970 SC 150 
(supra). But the nearness of the rela- 
tionship could reasonably give the im- 
pression to the other candidates that 
there was a real likelihood of Shri B, C. 
Negi espousing his father-in-law’s cause 
as his own. 


26. It is said that Shri B. C. Negi 
remained silent when the case of Shri 
H. S. Negi was considered, and that he 
could have left the Committee but on 
second thoughts he decided to remain 
there quietly lest the members who were 
not aware of his relationship right con- 
strue it as an attempt to influence them. 
He denies that he attempted in any 
manner to influence the members of the 
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Committee. Nonetheless, the case still 
falls within the prohibition of the doc- 
trine to which we have referred. The 
law is not concerned with whether Shri 
B. C. Negi in fact participated in the 
consideration of his father-in-law’s can- 
didature or spoke to the prejudice of 
the petitioners for that reason. The law 
is concerned with determining whether 
there was a reasonable likelihood of bias. 
We have cited cases above where the 
relationship in question was more re- 
mote than the one we have before us, 
but in none of those cases did the Courts 
hesitate to strike down the validity of 
the decision challenged before them. 

27. We may also point out that 
the silence of Shri B. C. Negi when the 
case of his father-in-law was consider- 
ed makes no difference, Reference may 
be made to what the Supreme Court 
said in A. K. Kraipak. AIR 1970 SC 150 
(supra): 


“It is true that he did not partici- 
pate in the deliberations of the Com- 
mittee when his name was considered. 
But then the very fact that he was a 
member of the Selection Board must 
have its own impact on the decision of 
the selection: board, Further, admitted- 
ly. he participated in the deliberations 
of the Selection board when the claims 
of his rivals......... were considered, He 
was also party to the preparation of the 
list of selected candidates in order of 
preference. At every stage of his 
participation in the deliberations of the 
selection board, there was a conflict be- 
tween his interest and duty............ The 
real question is not whether he was 
biased. It is difficult to prove the state 
of mind of a person. Therefore what 
we have to see is whether there is rea- 
sonable ground for believing that he was 
likely to have been biased............ There 


It will also appear that the cireum~ 
stance that some of the members of the 
Committee were not aware of the rela- 
tionship between Shri B. C. Negi and 
Shri H. S. Negi is of no material signi- 
ficance. In (1924) 1 KB 256 (supra) the 
Justices were unaware that the acting 
clerk was a member of the firm of soli- 
citors who were acting for Whitworth 
in the civil action against the applicant, 
and there was also the fact that the 
Justices did not even consult the acting 
clerk when arriving at their decision. In 
(1927) 2 KB 475 (supra) the facts were 
that in a dispute between a husband and 
his wife. the wife had consulted the 
solicitor’s clerk in connection with a 
deed of separation from her husband. 
No material mention of the matter was 
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made to the solicitor himself. Subse- 
quently. the solicitor acted as a clerk to 
the Justices who tried the case. He 
stated on affidavit that when acting as 
a clerk to the Justices he had no know= 
ledge that his firm had acted for the 
wife and that he was in no way adverse 
to the husband. Avory; J., while hold- 
ing that the Justices could not have been 
influenced even remotely by the solicitor 
acting as their clerk, nevertheless pros 
ceeded to observe: 


“Though the clerk to the Justices 
and the Justices did not know that his 
firm had acted for the applicant’s wife, 
the necessary. or at least reasonable im-= 
pression on the mind of the applicant 
would be that justice was not done 
seeing that the Solicitor for his wife was 
acting with the Justices and advising on 
the hearing of summons which he had 
taken against her.” 

28. Then, it is urged that Shri 
B. C. Negi was the junior-most of the 
members of the Committee and could 
not have influenced them. It seems to 
us that the contention does less than 
justice to the position which Shri B. C. 
Negi held on the Committee. He was 
an equal member with the others on 
the Committee. and his contribution to 
the deliberations of the Committee must 
be assumed to have been no less valu- 
able than that of the other members, 
Admittedly, he had occasion to judge 
the work of some of the candidates. in= 
cluding the petitioners and Shri S. R. 
Mahantan. An opinion expressed by Shri 
B. C. Negi in respect of such candidates 


would have merited serious considera~ 


tion. Before the Supreme Court in A. K. 
Kraipak, AIR 1970 SC 150 (supra) af 
fidavits were filed, as in the present case 
before us, that Naqishbund had in no 
manner influenced the decision of the 
other members of the Board. The 
Supreme Court observed: 

“In a group deliberations. each mem= 
ber of the group is bound to influence 
the other. more so if the member cons 
cerned is a person with special know- 
ledge. His bias is likely to operate in 
a subtle manner. It is no wonder that 
the other members of the selection board 
are unaware of the extent to which his 
opinion influenced their conclusions, We 
are unable to accept the contention that 
in adjudging the suitability of the candi-« 
dates the members of the board did nof 
have any mutual discussion. It is not 
as if the records spoke of themselves. 
We are unable to believe that the mem- 
bers of the selection board functioned like 
computers......... ý 


29. It is then contended that the 
recommendations of the Committee were 
considered by the Union Public Service 
Commission. and approval of the list by 
the Commission indicates that the pres 
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paration of the list was not influenced 
by bias. Such a contention was also 
raised before the Supreme Court in A. K. 
Kraipak, AIR 1970 SC 150 (supra), and 
was repelled with the observation: 


“It is true that the list prepared hy 

the selection board was not the last 
word in the matter of the selection in 
question. That list along with the re= 
cords of the officers in the concerned 
cadre, selected as well as not selected, 
had to be sent to the Ministry of Home 
Affairs, We shall assume that as re+ 
quired by Regulation 5. the Ministry of 
Home Affairs had forwarded that list 
with its observations to the (Union 
Public Service) Commission and the 
Commission had examined the records of 
all the officers afresh before making its 
recommendations. But it is obvious that 
the recommendations made by the selec- 
tion Board should have weighed with 
the Commission, Undoubtedly, the ad- 
judging of the merits of the candidate 
by the selection board was an, extremely 
important step in the process.” 
Upon the aforesaid considerations, In our 
opinion. the petitioners could have legi- 
timately believed there was a reason 
able likelihood of bias in favour of Shri 
H. S. Negi and to the detriment of the 
petitioners because of the presence of 
Shri B. C. Negi on the Committee. It 
seems to us that the unfortunate posi- 
tion in which Shri B. C. Negi found 
himself could have been avoided only 
by his being exempted altogether from 
the entire deliberations of the Committee. 
The learned Advocate General has refer- 
red to Mewa Ram v. Narain, AIR 1918 
All 391 (1) and Sohrab Palanji Kapadia 
v. Emperor. AIR 1931 Bom 206 (2). In 
both cases. the Court held that mere 
friendship between the Judge and a 
party would not invalidate the judg- 
ment. Both were cases on their own 
facts and. to our mind. are of little ser~ 
vice in the present proceeding. Refer-+ 
ence was also made to K. R. Chari v. 
Secunderabad Cantonment Board, AIR 
1961 Andh Pra 37 but that was a case 
of a Departmental proceeding and the 
Court pointed out that it was mot a case 
of a dispute between two parties which 
had to be decided by a third. The 
learned Advocate General also urges 
that abuse of power by High ranking 
officers should not be easily assumed, 
and we are referred to Chinta Lingam 
v. The Govt, of India. AIR 1971 SC 474, 
In our opinion, the principle of that case 
does not apply here. 

30. The learned Advocate Gene- 
Tal then points out that a Select List of 
six names had to be prepared, and in 
the order of seniority in the State Ad- 
ministrative Service the name of Shri 
H. S. Negi stood at serial No. 6. Con- 
sequently; in any event he would have, 
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on his merit, been included in the List 
and no question could arise of having 
to keep the petitioners for that reason 
out from the List. The argument al- 
though attractive. does not bear closer 
examination. From the original record 
produced before us it is clear that there 
were three vacancies to be filled up in 
the Indian Administrative Service. Of 
the first six officers in order of seniority. 
Shri R. C. Sharma and Shri B. D. Thapar 
had not attained the age of 52 years on 
January 1, 1971. They stood at serial 
Nos, 1 and 4 and could have filled two 
of the three vacancies. Unless the peti- 
tioners, who stood at serial Nos. 2 and 3 
were out of the way, there was no pos= 
sibility of Shri H. S. Negi. even though 
shown in the Select List, being adjusted 
against the third vacancy. It cannot; 
therefore. be said that Shri H. S. Negi 
did not stand to benefit from the exclu- 
pi of the petitioners from the Select 


It must be remembered that the 
order in which the names were put on 
the List was of material significance. In 
order that Shri H. S. Negi should fill 
a vacancy it was necessary that his name 
should appear among the first three on 
the Select List. Had it figured lower, 
there was no certainty that he would be 
absorbed into the Indian Administrative 
Service. The Regulations contemplate a 
new Select List for each year. and it is 
not possible to predict how those put on 
the Select List for one year would fare 
in comparison when considered with of- 
ficers coming in as fresh names for con- 
sideration with each succeeding year. . 

31. It is next contended by the 
respondents that the entire Select List 
does not become invalid but only the 
inclusion of Shri H. S. Negi in it. The 
contention cannot be accepted. We do 
not known how far the opinions expres- 
sed against the petitioners and Shri S. R. 
Mahantan operated incidentally to the 
benefit of Shri Swarupa Nand. Then, 
with Shri H. S. Negi as a candidate. ac- 
cording to the considerations of law to 
which we have adverted Shri B. C. Negi 
would not have been a member of the 
Committee at all. And if that had been 
so, it is not possible to say what a dif- 
ferently constituted Committee might 
have thought of the merit and suitability 
of the officers whose cases were under 
consideration, including those who were 
actually selected. The entire Select List 
is thrown into doubt. and it is not pos- 
sible for a Court to predicate, nor indeed 
is it open to it to do so who would have 
been selected and who would not. 


32. It is also urged by the learn- 
ed Advocate General that as officers 
junior to Shri H. S. Negi were included 
in the Select List and their merit has 
mot been challenged, therefore. the in- 
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clusion of Shri H, S. Negi who was 
senior to them could not be challenged, 


The contention is plainly without sub- 
stance. The inclusion of Shri H. S. Negi 
in the List was effected in circumstances 
rendering the entire Select List invalid, 
and it is not necessary for the petitioners 
to show that officers junior to Shri H. S. 
Negi should not have been appointed 
having regard to their merit. 


33. A number of other conten- 
tions have been raised by the petitioners. 
It is urged that the Select List was not 
prepared in accordance with the criteria 
laid down in the Regulations and the test 
of “exceptional merit and suitability” 
has been applied on the case of the peti- 
tioners while t Regulations merely 
speak of “merit and suitability”. It is 
also pointed out that even as between 
officers who had attained the age of 52 
years a further classification was created 
by preferring officers between 52 years 
and 55 years of age. Further, it is said, 
mo reasons have been recorded for the 
supersession of the petitioners when pre- 
paring the Select List. It is also con- 
tended that the petitioners were exclud- 
ed also for the purpose of bringing in 
Shri K. N. Kashyap on the Select List, 
It seems unecessary for us to go into 
these questions in view of the finding 
reached by us that on account of the 
presence of Shri B: C. Negi on the Com- 
mittee during its deliberations the entire 
Select List is invalid, 


34. The writ petitions are allow~ 
ed. The Select List prepared conse- 
quent to the deliberations of the Com- 
mittee on October 22. 1971 is quashed, 
A fresh list will now be prepared on the 
basis of the position as it obtained in 
October, 1971. The petitioner in each 
writ petition Is entitled to his costs from 
the respondent No. 1, which we assess 
at Rs. 200/- for each petitioner. 


Petitions allowed, 





ANR 1973 HIMACHAL PRADESH 38 K 
(V 60 C 15) 
R. S. PATHAK. C. J, 
Hari Ram, Petitioner v, Balak Ram, 
Opposite Party, 
Civil Revn. Petms. Nos. 5 and 19 of 
alee Bh 8-8-1972. 

Note:— Registration Act 
ase S. 73 — Failure of the applicant 
to sign an application under S. 72 (1) 
and to verify it are formal defects and 
can be rectified subsequently — (X-Ref: 
Civil P. C. (1908), O. & R. 15), 

{Paras 2. 3) 

Brief Note:— Where an applica- 
tion under Section 73 (1) is made on 
behalf of the applicant his omissions to 
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sign the application and fo verify it in 
the manner required by law for the veris 
fication of the plaints are mere technie 
cal defects and not the defects of sub- 
stance. The subsequent removal of these 
defects would not be barred by limita~ 
tion. AIR 1924 Lah 28. Rel on; AIR 
1964 All 19 & (1966) 68 Pun LR 16 & 
(1967) 69 Pun LR 238, Distinguished. 
(Paras 2, 3) 
Cases Referred: Chronological Paras 
(1967) 69 Pun LR 238 = 1967 Cur 
LJ 184. Mehar Singh v. Mahant ; 
Avtar Singh 2 
(1966) 68 Pun LR 16 = 1965 Cur 
LJ 786, Rev, G. Harish Chap- ; 
Jain v. Prem Nath 2 
AIR 1964 All 19. Magan Devi v. 
State Transport Tribunal Lucknow 2 
AIR 1924 Lah 28 = 74 Ind Cas 
688. Uttam Singh v. Ratan Devi 2 
K. D. Sud, for Petitioner; H, S. 
Thakur, for Opposite Party. 


ORDER:— This and the connected 
petition have been made under Art, 227 
of the Constitution. The first respondent, 
Balak Ram. presented two documents of 
sale. which purported to have been ex- 
ecuted by Hira, before the Sub-Registrar, 
Theog for registration. Hira had al- 
ready died and the petitioners, who are 
his legal representatives, denied execu- 
tion. Accordingly, on June 1, 1970 the 
Sub-Registrar, acting under Section 5 (3) 
of the Indian Registration Act. refused 
registration. In June. 1970. Balak Ram 
made two applications under S. 73 (1) 
of the Act before the Registrar in order 
to establish his right to have the docu- 
ments registered. An objection was 
raised by the petitioners that the ap- 
plications. did not conform to S. 73 (2) 
inasmuch as they were not signed by 
Balak Ram and had not been verified in 
the manner required by law for the veris 
fication of plaints. It is contended that 
the defects were defects of substance 
and not merely formal and they could 
mot be rectified subsequently. The ob- 
fection was overruled by the Registrar 
by his order dated January 19, 1971 and 
be permitted Balak Ram to remove the 
defects observing that the removal of 
the defects would not be barred by limi- 
tation. The petitioners now apply under 
Art, 227 of the Constitution for relief 
against that order. 

2. Having heard learned counsel 
for the parties. I am of opinion that the 
writ petition must fail. There is no 
dispute that the applications under Sec- 
tion 73 (1) were in fact made on behalf 
of Balak Ram and pursuant to instruc- 
tions from him. When that is so. the 
mere omission of Balak Ram to sign the 
applications is of no moment. The ob- 
jection proceeds upon a pure technica- 
lity. The omission to verify the appli- 
cations is also one which can be remov-= 
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ed subsequently. If is not shown that 
by giving Balak Ram an opportunity to 
remove those defects, any irreparable 
injury or damage has been caused to 
the petitioners, In Uttam Singh v. Ratan 
Devi, AIR 1924 Lah 28 a Division Bench 
of the Lahore High Court held that the 
mere omission to verify a petition moved 
under Section 73 of the Indian Registra- 
tion Act would not invalidate the peti- 
tion. The learned Judges pointed out 
that when a plaint with defective veri- 
fication or with no verification at all 
was filed in Court it could always be 
amended and the defect remedied, the 
defect being one merely of form and 
not one of substance. Reference was 
made to Order 6. Rule 15 of the Code of 
Civil Procedure. Section 73 (2) of the 
Indian Registration Act it was observed, 
was identical in terms, Following the 
view taken in that case. it seems to me 
that the Registrar was right in proceed- 
ing as he did. 


Learned counsel for the petitioners 
relies on Magan Devi v. State Transport 
_ Tribunal, Lucknow, AIR 1964 All 19. In 
that case, the application for a stage car~ 
riage permit did not contain the dec- 
laration that the statements made in the 
application were correct and that the 
applicant agreed that the various terms 
mentioned in the application should be 
conditions of the permit issued to her. 
The Regional Transport Authority, not= 
withstanding those defects, made an 
order granting a permit to the applicant, 
but on appeal the State Transport Tri- 
bunal set aside the order. The Allaha- 
bad High Court upheld the decision of 
the Tribunal because of the peculiar posi- 
tion obtaining under the Motor Vehicles 
Act which. the Court pointed out, could 
mot be compared with the position under 
the Code of Civil Procedure. Another 
case cited for the petitioners is Rev. G. 
Harish Chaplain v. Prem Nath, (1966) 
68 Pun LR 16 where Dua, J. disapprov- 


ed of an order of the Court below direct- - 


ing the plaintiff to amend the plaint in 
case he wanted certain documents to be 
admitted in evidence and placed on the 
record. The learned Judge observed: 


“Evidence is to be admitted if it fs 
relevant to the issue, arising out of the 
pleadings, and at the stage of evidence 
the Court is not, strictly speaking. con- 
cerned with the question of amendment 
of pleadings. If the pleadings and the 
issues framed thereon do not justify ad- 
mission of the documentary evidence in 
question, then the Court in this case 
was. in my view. transgressing the 
bounds of its legitimate function in sug~ 
gesting to the plaintiff ta amend the 
plaint in order to bring the documents 
within the realm of relevancy and in 
adjourning the case for that purpose.” 


Sohan Singh & Co. v. M. A, Tyagi 


H, P. 39 


The last case upon which learned 
counsel for the petitioner relies is Mehar 
Singh v. Mahant Avtar Singh. (1967) 69 
Pun LR 238 Mehar Singh C. J. held in 
that case that if pleadings were not 
signed by a party. subsequent signatures 
on the pleadings could not date back to 
an earlier date on which the unsigned 
pleadings were filed. That comment was 
made in a case in which the. contesting 
party had throughout urged that the ap- 
plication had never been signed by the 
applicant and that he had not given any 
power to his counsel to sign on his be- 
half. In my opinion, the cases upon 
which reliance is placed by the peti~ 
tioners are not relevant in this case. 


3. In my opinion, the course ad- 
opted by the Registrar was plainly right 
in law. The defects were such as could 
be removed by Balak Ram, and the Re- 
gistrar acted within the bounds of his 
jurisdiction in allowing him -an oppor- 
tunity to remove those . defects. 

4. Another submission for the 
petitioner is that the order of the Regis- 
trar should not be sustained because it 
defeats the right of the petitioners to 
compel Balak Ram to institute a suit for 
the declaration of his rights. I am un- 
able to appreciate this submission. I 
think it has long been settled that un- 
less by reason of other circumstances 
equity bars relief. defects of mere form 
should not preclude the grant of relief. 

5. As regards the other grounds 
taken by learned counsel for the peti- 
tioners, he states that hé does not press 
them at this stage as he wishes to raise 
them before the Registrar. 

. 6. | Both the petitions fail and are 
with costs. : 


Petitions dismissed. 





AIR , 1973 salar? PRADEH 39 
(V 60 C 16) 
D. B. LAL, J. 

M/s. Sohan Singh and Co.. Petitioner 
be o Aishak Tyagi. Respond~ 
ent. 

Ra Civil Revn. No. 5 of 1971. D/- 8-6- 

Index Note:— (A) Civil P. C. (1908), 
S. 115 and Q. 16, Rr. 10 to 16 and 20 — 
Failure to exercise jurisdiction — When 
the Court does not enforce the atten- 
dance of the witnesses duly served and 
closes the defendant’s evidence it fails 
to exercise jurisdiction vested in it and 
is liable to be corrected in revision — 
(Case law discussed), (Para 4) 

Brief Note:-— (A) It is the duty of 
the Court to enforce the attendance of 
the witnesses when the party has done 
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everything in that regard. An applica~ 
tion to procure the assistance of the 
Court is also mot necessary. (Para 4) 

Index Note:— (B) Civil P. C. (1908), 
S. 115 — Word ‘case’ does not mean en- 
tirety of the proceeding in a Civil Court. 
AIR 1971 SC 2324 Followed. (Para 8) 

Brief Note:— (B) Where the Court 
on the preliminary points decides, that 
the suit is maintainable, that the plain- 
tiff has locus standi and that the Court 
has jurisdiction to try the suit. the deci- 
sion is a case decided for the purpose 
of revision. (Para 8) 


Cases Referred: Chronological Paras 
AIR 1971 SC 2324 = 73 Pun LR 
(D) 92. M/s. S. D. L. F. Housing 
and Construction, Co. Pvt. Ltd. 
v. Sarup Singh 
(1965) 67 Pun LR (SN) 118, Bachan 
Singh v. Smt. Sarli 
AIR 1964 SC 497 = 66 Pun LR 
115, S. S. Khanna v. F. J. Dhillon 
AIR 1954 Madh Bha 155 = Madh 
Bha LJ 1954 HCR 31. Vinod 
Ramkishan v. Peerchand Bhola- 
ram 


Sh. R. N. Malhotra. for Petitioner? 
Sh. Inder Singh. for Respondent. 


ORDER:— Mohammad Aishak Tyagi 
has filed a suit in the Court of the 
Senior Subordinate Judge, Bilaspur. for 
recovery of Rs. 13,390/- against M/s. 
Sohan Singh & Co. Government Con~ 
tractors. and the allegation is. that the 
plaintiff is entitled to that amount on 
account of labour charges because the 
defendant engaged him to procure 
Jabour in connection with his contract 
for the construction of Court buildings 
at Bilaspur. The defendant put forward 
preliminary objections that the plaintiff 
had no locus standi to file the suit be- 
cause the defendant was liable to pay 
the labour charges direct to the labou- 
rers and the plaintiff had nothing to do 
with such payment and that the plain« 
tiff himself had filed an application be- 
fore the Labour Inspector and the pro- 
ceedings being pending there, could not 
be agitated by filing a regular suit in 
Civil Court. On these two legal pleas 
which were preliminary in nature, the 
learned Senior Subordinate Judge fram~ 
ed two specific issues: one on the locus 
standi of the plaintiff and another on 
the jurisdiction of the Court. Under 
Order 14. Rule 2, Civil P. C.. it was 
open to the learned Senior Subordinate 
Judge to decide these issues at first, be~ 
cause they materially affected the rights 
between the parties. Accordingly he 
called upon the defendant to produce 
evidence in support of these two pre= 
liminary issues and the defendant want< 
ed to examine the Accountant of the 
P. W. D. who was asked to bring the 
original contract and also the Laboug 
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Inspector before whom the application 
was pending. The Labour Inspector was 
also asked to bring the particular ap- 
plication submitted by the plaintiff, 
These two witnesses were duly served, 
which is clear from the order of the 
learned Senior Subordinate Judge. On 
23rd October, 1970 which was fixed for 
the recording of evidence upon the two 
preliminary issues. the counsel for the 
parties were present, but the defendant 
himself was absent and he moved an 
application for adjournment because his 
witnesses despite service were not avail- 
able. The defendant also produced a 
medical certificate and the learned 
counsel on his behalf pressed for ad=- 
journment. on these grounds. 


2. The learned Senior Subordi< 
nate Judge instead of adjourning the 
ease or assisting the defendant in pro- 
curing the attendance of witnesses, made 
an order, signifying that the witnesses, 
were not present and that the defend- 
ant himself was absent. He further ob- 
served that the defendant did not appear 
interested in producing evidence on the 
preliminary issues, that he was already 
given “numerous opportunities’, and that 
the case was much delayed. As such 
“Justice and equity” demanded that the 
evidence of the defendant should be 
closed on thé preliminary issues, and 
further observed that the burden of 
proof lay upon the defendant which 
he failed to discharge and so the two 
preliminary issues as well as two other 
issues which correlated to such legal 
objections, all the four issues, were 
decided against the defendant. In other 
words, it was held that the Court had 
jurisdiction to’ try the suit and that the 
plaintiff had locus standi to institute the 
suit. This order was made on 23rd 
October, 1970. The defendant has felt 
aggrieved of the order and has come up 
fn revision. 

_ 3. It is abundantly clear that the 
Witnesses summoned by defendant 
were necessary witnesses. They were 
required to produce documents and un- 
Jess such documents were before the 
Court. the statement of the defendant 
could not be recorded. If the defen- 
dant had taken all necessary steps for 
the summoning of these two witnesses 
and they were also duly served. as ob- 
served by the learned Senior Subordi- 
nate Judge, where was a default com- 
mitted by the defendant. He had done 
whatever law enjoined him to do and, 
in fact. [a duty lay upon the Court to 
assist him in procuring the attendance 
of his witnesses. The Court should 
have proceeded under Order 16, Rules 10 
to 16. The witnesses: who were already 
served could be proceeded against and 
their attendance enforced so that the 
evidence could be recorded, Instead 
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of doing that, the learned Senior Sub- 
ordinate Judge closed the evidence of 
the defendant on the four preliminary 
issues and thereby decided a part, of 
the case against him, It was not with- 
in the power of the defendant to have 
procured the attendance of witnesses who 
were Government Officers. In the cr- 
cumstances. it was incumbent upon the 
Court to have adjourned the case and 
to have assisted the defendant under 
Order 16 to procure attendance of wit- 
messes. is the Court has not done 
and it has obviously failed to exercise 
a jurisdiction vested in it under law, 


4. It was contended by the learn- 
ed counsel that no application was 
moved by the defendant to procure as- 
sistance of the Court under Order 16. 
But such an application was not requir- 
ed to be given. When summonses were 
duly issued by the Court and properly 
served upon the witnesses, the Court it~ 
self could initiate attendance of wit- 
messes under Order 16 when obviously 
the defendant could not proceed with 

is own statement unless the necessary 
documents were available in Court. 
Under Order 16, Rule 20. the Court 
could pronounce judgment only if the 
party to the suit refused without law- 
ful excuse when required by the Court, 
to give evidence or to produce any docu-~ 
ment then and there in his possession 
or power. Such was never the situa< 
tion here, and, therefore, judgment 
could not be pronounced under Rule 20, 
Similarly under Order 17, Rule 3. as 
well. the Court could not decide the 
four issues on merit because it could 
not be stated that the defendant had 
failed to produce his evidence. or to 
cause the attendance of his witnesses, 
or to perform any other act necessary 
to the further progress of the suit, for 
which time was allowed by the Court. 
Therefore. any decision on merit arriv- 
ed at for the four preliminary issues 
was unjustifiable and was the result of 
a wrong exercise of jurisdiction. 

. In Vino isan vy. Peer- 
chand Bholaram, (AIR 1954 Madh Bha 
155), the Court found that the witnesses 
who were served were not present, in- 
stead of taking coercive steps to secure 
their attendance as it ought to have the 
Court closed the evidence of a party, 
it was held that the Court had acted 
with material irregularity in exercise 
of its jurisdiction and the order of the 
Court was set aside. A somewhat 
similar situation has arisen in the in- 
stant case. 


6. In Bachan Singh v. Smt. Sarli, 
(1965-67 Pun LR (SN) 118). it was found 
that a party was not guilty of any deli- 
berate default of summoning witnesses, 
it was held that there was hardly any 
fiustification for the trial court to refuse 
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the assistance of the Court to such party 
to secure the attendance of his wit- 
nesses. Thus, it is evident, that the 
Court- has failed to exercise a jurisdic- 
tion vested in it and as such interfer- 
ence has to be made and its order is 
required to be set aside. 

7. It was then urged by the 
learned counsel that on previous dates 
too. adjournments were being solicited 
by the defendant. But that part of the 
argument is not sustainable. If ad- 
journments were sought for by the de- 
fendant, the same were considered based 
on justifiable grounds and hence the 
Court granted such adjournments. The 
defendant could not be penalised for 
any such adjournments, 

. It is evident that a part of the 
case has been decided against the de- 
fendant. The expression “case” used in 
Section 115 is a word of “comprehensive 
import” and is not restricted to the 
entirety of the proceeding in a Civil 
Court. To interpret the expression 
“case” as an entire proceeding only and 
not a part of the proceeding would be 
to impose a restriction upon the exer- 
cise of power of superintendence, which 
is inherent in the phraseology of Sec- 
tion 115. (See S. S. Khanna v. F, J. 
Dillon, AIR 1964 SC 497). The inter- 
locutory character of the order, simi- 
larly. would not stand in the way of 
deriving the conclusion that the deci- 
sion was a case decided for the purpose 
of Section 115. In 66 Pun LR 115 = 
(AIR 1964 SC 497) their Lordships of the 
Supreme Court were considering an in- 
terlocutory order. holding that the suit 
filed by the plaintiff was not maintain- 
able. It was observed that the decision 
had a direct bearing on the rights of 
the plaintiff to a decree and must be 
regarded as a case which has been de- 
cided. ‘The instant case is of a converse 
mature. Here the learned Senior Sub- 
ordinate Judge has decided that the 
suit is maintainable and that the plain- 
tiff has a locus standi, and that the 
Court has jurisdiction to try the suit. 
This is a decision which has a direct 
bearing on the right of the defendant 
who contests the claim of the plaintiff 
and also on the right of the plaintiff 
who may get a decree against the de- 
fendant. As such the decision is a case 
decided for the purpose of Section 115. 
As pointed out in M/s. D. L. F. Housing 
and Construction Co. (P.) Ltd, v. Sarup 
Singh, (1971) 73 Pun LR (D) 92 = 
(AIR 1971 SC 2324), a material defect 
of procedure necessarily refers to the 
exercise of jurisdiction by the Court. 
In the instant case. a material defect 
in procedure is detected. because the 
provisions of Order 16 were not invok- 
ed by the Court and a decision on merit 
was given against the defendant, prac- 
tically without any evidence. It was a 
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decision which should be interfered 
with under the revisional powers of the 
High Court. 


9. I have, therefore. no hesita- 
tion in holding that the order of the 
Re] Senior Subordinate Judge was 
without jurisdiction and, in fact. he 
has failed to exercise a jurisdiction vest- 
ed in him. It may even be stated that 
he has acted in the exercise of his 
jurisdiction illegally and also with mate- 
rial irregularity. 

10. The petition is, therefore, al- 
lowed and the order of the learned 
Senior Subordinate Judge is set aside. 
He shall give an opportunity to the 
defendant to secure the attendance of 
his witnesses on a date to be fixed by 
bim. 


11. In the special circumstances 
of the case no order is made as to 
costs. 


Revision alowed, 
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M/s. Mahadev Bajri Co. and others, 


Appellants v. Kesho Dass and others, 
Respondents, 

S. A. O. No. 21 of 1971. D/- 7-6-1972. 

Index Note :— (A) Civil P. C. (1998), 
Order 39, Rules 1 and 2 — Where a 
Court grants temporary injunction with- 
out considering tke question of irrepar- 
able or serious injury and balance of 
convenience its order is vitiated by 
material irregularity — (X-Ref:— Sec- 
tion 115 (c}). 

Brief Note :— (A) Existence of prima 
facie case is not by itself sufficient for 
granting temporary injunction. 

Court while granting the relief of 
temporary injunction has to satisfy 
whether its interference is necessary to 
protect the party applying for such re- 
lief from the particular kind of injury 
which the Court would call ‘irreparable’, 
before the legal right of the party is 
established at the trial. It is further 
necessary to see that what would be 
comparative mischief and inconvenience 
resulting from the refusal of such an 
injunction in relation to one resulting 
to the other side in the event of it be- 
ing granted. It is only after a careful 
comparison between the convenience of 
two sides that the Court should arrive 
at its judicial verdict as to the grant or 
refusal of such an interim relief. In the 
instant case. the Court has not applied 
its mind to this aspect of the question 
and to that extent it has failed to exer- 
cise the jurisdiction vested in it under 
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A.LE- 


law. AIR 1951 Pat 226 and AIR 1959 
Ker 277 and AIR 1968 Rai 237, Rel. on. 
(Paras 5, 6) 
Cases Referred: Chronological Paras 
ATR 1968 Raj 237 = 1968 Raj 
LW 401, Girdhari Lal v. Smt. 
Mahadevi Sharma 
AIR 1959 Ker 277 = 1959 Ker LT 
161. Raialekshmi Amma v. j 
Kunjipillai Amma 8 
AIR 1958 Pat 146 = 1957 Pat LR 


365, Deochandra Prasad Singh 
v. Amalendu Mukherii S 
AIR 1951 Pat 226, Kalyanpur 
Lime Works Ltd. v. State of : 
Bihar 6 
S. Malhotra, for Appellants; Chy 
habil Dass. for Respondents. 
JUDGMENT :— Although the pres 


sent proceedings have been submitted to 
Court in the nature of second appeal, 
yet the learned counsel agree that the 
present proceedings are, in fact, invok~+ 
ing revisional jurisdiction of this Court, 
The petitioners are M/s, Mahadev Bajri 
Company and others, and their conten-+ 
tions are that they were defendants in 
a suit filed by respondents Kesho Dass 
and Onkar Nath for the relief of per- 
manent injunction relating to a land. in 
all measuring 2070 kanals 6 marlas, 
which is stated to be under lease with 
the plaintiff-respondents from the pros 
prietors of village Mohtli. Tehsil Nure 
pur of the District of Kangra. The 
plaintiff-respondents asserted that they 
were in peaceful possession over the 
land and the lease related to, extraction 
of bairi, stones and sand ete. from the 
land. including a right of passage which 
was conferred upon them exclusively 
and this passage, they have further 
protected by setting up a barrier. Acs 
cording to plaintiffs, the defendant-peti- 
tioners have interfered in their posses« 
sion and have also intended to remova 
the barrier because the defendants % 
and 2 have leased out some adioining 
land to defendants 3 to 5 for a similar 
purpose and the passage which is said 
to exclusively belong to the plaintiffs is 
being intended to be used by the 
defendants 3 to 5. Therefore, according 
to the plaintiff-respondents, the peti- 
tioners should be restrained from re+ 
moving the barrier and from utilising 
the passage which is exclusively meant 
for the plaintiffs, 

2. The suit was filed before the 
Senior Sub-Judge. Nurpur. who had first 
granted an ex parte temporary injunc~- 
tion under Order 39, Rules 1 and 2 of 
the Civil Procedure Code He called 
upon the defendant-petitioners to file 
their objections which they did. On 
6-10-1971, the first Court inspected the 
site and after making certain observas 
tion regarding alternative passage which 
existed for the plaintiffs. on 8-10-1970 
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vacated the ex parte injunction order, 
at the same time ordering the plaintiffs 
to furnish security to the extent of 
Rs. 5.000/- for payment of compensation, 
if any, found due and payable to‘ the 
defendants. The learned trial Judge 
found that no prima facie case was 
made out in favour of the plaintiffs, nor 
any cause existed for resulting irrepar-~ 
able iniury to the defendants. Accord- 
fing to him, the balance of convenience 
was rather against the grant of tempo- 
rary injunction. In those circumstances, 
the petition for interim iniunction was 

meel and the order of security was 
made. 


3. The plaintiffs came in appeal 
before the learned Additional District 
Judge of Kangra and he by his order 
dated 22-11-1971. reversed the findings 
of the learned Senior Subordinate Judge. 
The learned Addl. District Judge found 
a prima facie case in favour of the 
plaintiffs as in the ‘jiamabandi’ entry of 
1965-66 he found the mutation entry in 
favour of the proprietors of the village 
and also the entry of a subsequent lease 
which was granted in favour of the 
plaintiffs. In the lease document dated 
5-1-1971, according to the learned ‘Dis- 
trict Judge. the passage was exclusively 
Piven to the plaintiffs and they were 
further given the right to exclude 
others. Accordingly the learned District 
Judge, after having found a prima facie 
ease in favour of the plaintiffs, granted 
the temporary injunction prayed for. 

The defendant-petitioners have 
felt aggrieved of the order of the learn- 
ed District Judge and have preferred 
this O 

5. From the order of the learned 
Addl. Distt. Judge. it is abundantly clear 
that he has not recorded any finding as 
to the nature of injury which is likely 
to be received by the plaintiffs in case the 
fnjunction is not granted in their favour. 
He has not given a finding as to whe- 
ther the plaintiffs are likely to suffer 
an irreparable injury and as to whe~ 
ther the balance of convenience at all 
justify the grant of.a temporary injunc- 
tion. It is well settled that a Court 
while granting the relief of temporary 








ithe legal right of ae party is extn 
i i It is further neces< 
sary to see that what would be compa- 
rative mischief and inconvenience re- 
sulting from the refusal of such an in- 
junction in relation to one resulting to 
‘the other side in the event of it being 


sides that the Court should arrive at its 
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judicial verdict as to the grant or re- 
fusal of such an interim relief. In the 
instant case. as apparent. the learned 
District Judge has not applied his mind 
to this aspect of the question and to 
that extent he has failed to exercise the 
jurisdiction vested in him under law. 
6. The fact that a prima facie, 
case has been made out by showing that 
there is a fair question for trial, does 
mot necessarily mean that a temporary 
injunction must follow restraining the 
defendant from dealing with the pro- 
perty. In this connection. reliance can 
be placed upon: Kalyanpur Lime Works 
Lid. v. State of Bihar. (AIR 1951 
Pat 226); Rajalekshmi Amma v. Kunji- 
pilai Amma, . (AIR 1959 Ker 277) and 
Girdharilal v. Smt, Mahadevi Sharma, 
(AIR 1968 Raj 237). In the Kerala case 
(supra), it has been further observed 
that in a case where Courts below have 
omitted to consider the essential in- 
gredients which are required to be 
proved in order to establish a case for 
temporary injunction, they can be held 
to have acted with material irregularity 
fn the exercise of their jurisdiction. In 
such a situation, the case would clearly 
fall under clause (c) of Section 115 of 
the Civil P. C. and would attract the 
exercise of the revisional jurisdiction of 
the High Court. Similarly in Deochan- 
dra Prasad Singh v. Amalendu Mukherii, 
(AIR 1958 Pat 146) it has been held. in 
a@ converse case, where the Court re- 
fused to grant a temporary injunction 
by exercising its discretion against the 
well-settled judicial principle, that the 
Court’s order suffered from its failure 
to exercise jurisdiction vested in it by 
law and the High Court ought to inter- 
fere in revision for the ends of justice. 
Therefore. in the instant case, the order 
of the learned District Judge suffers 
from a serious defect, inasmuch as no 


‘finding has been recorded by him on 


the question of irreparable injury that 
might be caused to the plaintiffs, or the 
balance of convenience which might have 


_existed in their favour so as to grant or 


refuse the interim relief of temporary 
injunction. Unless those findings were 
given, the order of the learned District 
Judge could not be sustained. The learn- 
ed District Judge can, in fact. be stated 
to have acted in the exercise of his 
jurisdiction illegally and also with mate- 
rial irregularity. 

The learned Senior Sub-Judge 
made’an order calling upon the plain- 
tiffs to remove the barrier, which order 
was also questioned by the learned coun- 
sel for the respondents, inasmuch as, 
he submitted, that the learned trial 


‘Judge could not have ordered for the 


removal of the barrier as that remedy 
was not even sought for in the plaint. 
I would leave this matter for the discre- 
tion of the Courts below and they would 
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keep in mind the salutary principle that 
a plaintiff can only be granted relief 
which he seeks in the plaint. If the 
relief regarding removal of barrier was 
mot sought for. the same could not be 
- granted and the learned Senior Sub- 
Judge could simply reject the applica~ 
tion, although at the same time he could 
have asked for the security. At the 
same time I refrain from expressing any 
opinion on merit as regards this, and 
leave the Courts below to decide the 
question, keeping regard to the princi~ 
ples of law which are well settled. _ 

. The only course open to me is 
to remand the case to the learned Dis- 
trict Judge for reconsidering the whole 
matter confining himself to the findings 
which he has not yet recorded. namely; 
irreparable injury which might or might 
mot be caused to the plaintiffs, and the 
balance of convenience which might or 
might not exist in favour of the plain- 
tiffs. so that despite a prima facie case 
of title in their favour the plaintiffs 
could be granted or refused the relief 
of interim injunction. 

9. After the learned District 
Judge arrives at a finding on the ques~ 
tions regarding irreparable injury and 
balance of convenience. he shall record 
a finding. against which either- party 
would have a right of appeal or revi- 
sion. as the case may be. 

10. In these circumstances. I 
allow the petition and set aside the 
findings of the learned District Judge 
and remand the case for fresh conside~ 
ration in the light of my observations 
made above. 

1L No order is made as to costs. 

Petition allowed. 





AIR 1973 HIMACHAL PRADESH 44 
(V 60 C 18) 
CHET RAM THAKUR, J. 


Sobha Ram and others. Appellants 
Pon Bahadur Singh and others, Respon- 
ents 


Civil Mise. Petn. 701 of ies in: 
R. 5. A. 13 of 1970. D/- 1-5-197 


Index Note :— (A) Civil P., A ` (1908), 
Section 2 an — Legal representative — 
A person in possession of the estate or a 
person who intermeddles with the estate 
of a deceased are legal representatives 
even if they are not the legal ae of 
the deceased, (Para 7) 

Index Note :— (B) Civil P. C. (1908), 
Order 22, Rule 3 — Legal representative 
- A transferee during lifetime of a de- 
ceased plaintiff is not entitled to sub- 
stitution — (X-Ref :— Section 2 (11)) — 
(X-Ref :— Rule 10). 


IP/JP/F322/72/YPB 


A.L R. 


Brief Note :— (B) A transferee dura 
ing the lifetime of a deceased cannot be 
called a legal representative or an inter« 
meddler so as to represent his estate 
after his death because that is a volun= 
tary devolution and not an involuntary. 
devolution. The deceased has left no 
estate which could be represented after 
his death. Hence he has no right to be 
brought on record under Rule 3. Asa 
transferee he may apply for impleading 
him as a party under Rule 10. Case law 
discussed, (Paras 9. 10,11) 
Cases Referred: Chronological Paras 


AE 1970 Andh Pra 211 = (1969) 
Andh WR 436, Conugunta 
Sabad v. Eluri Brahma- = 
nandan g 
AIR 1968 SC 1205 = (1968) 2 SCR 
833, Hazari v. Neki 9 
AIR 1964 Puni 532 = 66 Pun LR 
646. Malook Dass v. Sahib Ram 10 
AIR 1962 SC 232 = (1962) 3 SCR 
391. Andhra Bank Ltd. v. R. Sri- 
nivasan 10 
AIR 1962 Bom 191 = 63 Bom LR 
975, Tatya Lagamanna Desai v. 


Yogabai 10- 


AIR 1957 Cal 106, Indu Bhushan 
Mitra v. Sudhakar Choudhury 10 
AIR 1957 Pat 729 = 1957 BLJR 
694. Thakurai Bhup Narain 
Singh v. Nawab Singh 10 
AIR 1957 Tra-Co, 212 = 1956 Ker 
LT 694, Sivathanu Pillai Nagaru 
Pillai v. Velayudha Perumal 
Pillai Ramaswami Pillai 8 
AIR 1956 Tra-Co. 147 = 1955 Ker 


LT 739 (FB) Chacko Pyi v. 

Ipe Varghese 8 
AIR 1952 Madh Bha 153, Ram 

Prasad v. Jamna Prasad 8 
AIR 1936 Pat 123 = 159 Ind Cas 

828, Gobardhan Mukharii v. 


Saligram Marwari 


ORDER :— Sobha Ram and another 
had filed an appeal against the judg- 
ment and decree, dated 24-10-1969. pass» 
ed by the District Judge, Sirmur af 
Nahan. dismissing jhe appeal of Sobha 
Ram against the judgment and decree 
of the Senior Sub Judge, Nahan. de: 
creeing the suit of Bahadur Singh for 
possession of the suit land through pree 
emption. 


2. Bahadur Singh  plaintiff-res- 
pondent died during the pendency of 
this second appeal and according to the 
appellants he had no legal representative 
excepting Chetu respondent No, 2, ven- 
dor, and as such the appeal must now 
be accepted as the suit had become in- 
fructuous. inasmuch as the appeal is 

in continuation of the suit and the 
suit be dismissed. . 

3. Sunder Singh son of Chuhar 
Singh filed a reply to this application 
opposing the same on the ground that 
the deceased had transferred through a 


i 
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registered gift deed. dated 14-8-1969 his 
right. title and interest in the lend 
measuring 12 bighas 10 biswas includ- 
ing the land in dispute in the appeal 
Bene with share in the shamilat situate 

fn village Chavahan in his favour and 
he had ‘been in peaceful possession 
thereof ever since. The deceased had 
also previously donated the rest of his 
land measuring 9 bighas 19 biswas in 
his favour by a registered gift deed, 
dated 21-12-1953 and that he was his 
nearest surviving collateral next to 
Chetu respondent and that in law he 
was the legal representative of Bahadur 
Singh deceased for the purposes of the 
present appeal being a transferee of the 
estate of the deceased including the en- 
tire land which is the subject-matter of 
the appeal. It was also contended that 
the suit had not become infructuous. 
The suit was decreed’ in favour of Baha- 
dur Singh deceased who after obtaining 
title and possession of the land in suit 
gifted the land by means of a registered 
deed, dated 14-8-1969. 


4, A rejoinder had been filed by 
the appellant-petitioner. wherein it was 
contended that the appellant had no 
knowledge if any gift had been effected 
by the deceased respondent in favour 
of Sunder Singh. In case Sunder Singh 
considers himself to be a transferee or 
assignee from Bahadur Singh. the only 
course open for him was to apply under 
Order 22. Rule 10 of the Civil Proce- 
dule Code. He had no locus standi to 
contest the application submitted by 
the appellants. Sunder. Singh does not 
fall within the definition of a legal re- 
presentative of the deceased. Bahadur 
Singh deceased had no right or interest 
in the property in suit which are sub 
judice and as such the transfer effected 
by him is void and inoperative. In the 
presence of Chetu respondent, Sunder 
Singh cannot claim any right. Sunder 
Singh cannot claim to be a legal repre- 
sentative of Bahadur Singh. No right, 
title or interest has vested in Sunder 
Singh as he is not the legal representa~ 
tive of the deceased. 

5. The only question in this ap- 
plication is whether Sunder Singh is the 
legal representative of the deceased, if 
mot. what is the effect? 


6. The learned counsel for the 
appellant has on the basis of a number 
of authorities tried to show the distinc- 
tion between Order 22, Rule 3 and 
Order 22. Rule 10 of the Civil Procedure 
Code. According to him, Sunder Singh 
is not the legal representative as defin- 
ed under Section 2 (11) of the Civil 
Procedure Code because the estate of 
the deceased has not devolved on him 
by inheritance after. the death of Baha- 
dur Singh, rather he is a transferee of 
the property and that transfer had been 
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effected by Bahadur Singh during 
life time. Therefore. in view of this he 
could not be said to be a legal repre- 
sentative and case clearly falls 
under the provisions of Order 22, 
Rule 10, Civil P, C. and for that matter 
he had to make an application to be im+ 
pleaded as a party and that way the 
appellant had his right to contest that 
application so made by Sunder Singh, 
But he could not avail of the provisions 
of Order 22, Rule 3, Civil P. C. which 
applies only in case of the legal re« 
presentative who is to be brought on 
the record on the death of a particular 
person, to whose estate the legal repres 
sentative succeeds, On the contrary a 
few authorities have been cited by the 
learned counsel for the respondent to show 
that he was the legal representative 
within the meaning of Section 2 (11), 
Civil P. C. as he represents the estate 
of the deceased and. therefore, he was 
entitled to be brought on the record as 
a legal representative of the deceased. 

T. ‘Legal representative’ as de=» 
fined in Section 2 (11) means, a person 
who in law represents the estate of a 
deceased person. and includes any per- 
son who intermeddles with the estate 
of the deceased and where a party sues 
or is sued in a representative character 
the person on whom the estate devolves 
on the death of the party so suing or 
sued. From the plain reading of this 
definition it appears that a person in 
Possession of the estate of the deceased 
or a person who intermeddles with the 
estate of the deceased are the legal re- 
presentatives for the purposes of this 
definition and it is not necessary that 
they should necessarily be the legal 
heirs. It is sufficient if they represent 
the estate of the deceased or are in 
Possession of the estate of the deceased. 

8. Now I will consider the au- 
thorities cited by the learned counsel 
for the appellant-petitioner in this 
behalf Im Gobardhan Mukharii v 
Saligram Marwari, (AIR 1936 Pat 123) 
a person made an application to 
get his name substituted in place of 
a deceased the sole plaintiff on the basis 
of a right which had accrued to him nof 
on the death of the plaintiff but on a 
transfer made to him during the plain+ 
tiffs lifetime. It was held that the ap- 
plicant could not come in as a man en~ 
titled to have his name substituted in 
consequence of the death of the plain- 
tiff. In Chacko Pyli v. Ipe Varghese, 
(AIR 1956 Trav Co 147 (FB)) it was 
held that the character of legal repre- 
sentative must accrue after and on at= 
count of the death of the person whose 
estate is to be represented. There can~ 
not be a legal representative of a pers 
son in his lifetime. The’ transferee of 
property acquires rights during the life- 
time of the transferor and none after 
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or on account of the transferor’s death. 
Therefore. the transferee in a transfer 
inter vivos cannot be a legal representa~ 
tive. In Sivathanu Pillai Nagaru Pillai v. 
Velayudha Perumal Pillai Ramaswami 
Pillai, (AIR 1957 Trav-Co, 212) it was 
held that of the two devolutions, one 
by death and the other by assignment, 
the latter has to be given effect to under 
Order 22, Rule 10. Order 22, Rule 3 
cannot apply to the case of a transferee 
from the original plaintiff as the right 
does not devolve on him by reason of 
the death of the plaintiff. In Rampra- 
sad v. Jamnaprasad, (AIR 1952 Madb 
Bha 153) the question was as to whether 
Ramprasad can impleaded as the 
legal representative of one Gayaram on 
the ground that he intermeddled with 
the property of the deceased and it was 
held that it is essential in order to con- 
stitute a person an intermeddler. that 
there should be an intention on his part 
to act as a legal representative and to 
represent the estate of the deceased. A 
trespasser or a person, who claims a title 
in himself adversely to the estate of the 
deceased cannot be an intermeddler. A 
person would not be an intermeddler 
unless he takes upon himself to act as 
an executor or administrator without 
any just authority. Where. it is not 
alleged by the plaintiffs, that a person 
intermmeddled with the estate of the de- 
ceased after his death, and where the 
only ground on which the plaintiffs 
seck to implead a person is that in the 
lifetime of deceased he entered into a 
collusive transaction with the deceased 
end: obtaining a fraudulent decree nur- 
chased the property in a court sale, these 
allegations do not make the person an 
intermeddler. 


9. The learned counsel for the 
appellant-petitioner has also cited Hazari 
v. Neki, (AIR 1968 SC 1205) to show 
that in the case of a right of pre-emp- 
tion under Section 15 (I) (a) of the Pun- 
jab Pre-emption Act (Punjab Act I of 
1913) it is a personal right in the sense 
that the claim of the pre-emptor de- 
pends upon the nature of his relation- 
ship with the vendor. But where the 
condition of Section 14 exists and an 
involuntary transfer takes place by in- 
heritance, the successor to the land takes 
the whole bundle of the rights which go 
with the land including the right of pre- 
emption. In view of Section 306 of the 
Succession Act, the right of pre-emption 
under Section 15 (I) (a) does not abate 
with the death of the-pre-emptor. So 
according to him there is a distinction 
between voluntary devolution and in- 
voluntary devolution. In this case, there 
was involuntary devolution and. there- 
fore, the right to sue survived and it 
did not abate. But in so far as the case 
fn hand is concerned it is not a case of 
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involuntary devolution. but it was a 
pure case of voluntary devolution dur- 
ing the lifetime of the deceased and 
during the pendency of the case. The 
learned counsel has also argued that the 
respondent Sunder Singh. had got other 
property of the deceased in the year 
1953. whereas the suit property had 
been transferred to him in the year 1969 
during the pendency of the suit and 
therefore, the petitioner could not come 
forward as the legal representative as 
an intermeddler saying that he repre« 
sented the estate of the deceased. The 
deceased had ceased to have any inte- 
rest in the property by transfer and, 
therefore. Sunder Singh cannot be said 
to represent the estate of the de- 
ceased as the deceased had no pro- 
perty left which could be represent~ 
ed by Sunder Singh after his death, as 
the property had during the lifetime of 
the deceased been disposed of by him 
by his voluntary action. He has also 
relied on Conugunta Subbarayudu v. 
Eluri Brahmanandan, (AIR 1970 Andh 
Pra 211) to show that the suit should 
be deemed to be pending as the appeal 
is in continuation of the suit, There 
can be no dispute with this proposition. 
From the aforesaid authorities it would 
be obvious that a transferee or an assig- 
mee during the lifetime of the deceased 
cannot be called a legal representative 
or an intermeddler so as to represent 
his estate after his death because that 
is a voluntary devolution and not an 
involuntary devolution as is the distinc- 
tion made in the case of Hazari 
AIR 1968 SC 1205 (supra). The ap- 
plicant has gifted away the property 
in the year 1953 and the suit property 
was transferred by him to Sunder Singh 
during the pendency of the suit in the 
year 1969. Therefore, by no stretch of 
imagination in the face of the ratio en- 
unciated in the aforesaid authorities, the 
respondent can be termed as a legal re- 
presentative or an intermeddler so as 
to have the right to be brought on re- 
cord under the provisions of Order 22, 
Rule 3. 


10. Now. I will deal with the 
authorities relied upon by the learned 
counsel for the opposite side, Accord~ 
ing to him the scope of Section 2 (11) 
has been extended and it has been leid 
down in Andhra Bank Ltd. v. R, Sri- 
nivasan, (AIR 1962 SC 232). that even 
a legatee who obtains only a part of 
the estate of the deceased under a will 
ean be said to represent his estate and 
is, therefore, a legal representative under 
Section 2 (11). In the aforesaid case 
the contention was that the respondents 
who were in possession of different pieces 
of property belonging to the deceased 
Raia Bahadur under the will executed 
by him could not be said to be the legal 


1973 H. S. Bedi v. 


representatives under Section 2 (11) of 
the Code. So. it was in view of these 
facts that it was held they were also 
included within the definition of the 
legal representatives even: though they 
represented different portions of the 
estate of the deceased. So this autho- 
tity, in my opinion. will not assist the 
respondent because in that case they got 
the property under a will and will was 
to operate after the lifetime of the de- 
ceased, whereas in the instant case it 
was a transfer inter vivos during the 
lifetime of the deceased and he had 
left no property which could be in- 
herited or represented by others, includ- 
ing Sunder Singh. He had become the 
owner of the property in his own right 
or independently of Bahadur Singh dur- 
ing his lifetime and. therefore he could 
not be said to represent the estate of 
Bahadur Singh so as to say that he 
should be impleaded as a party under 
the provisions of Order 22, Rule 3 as a 
legal representative of the deceased, He 
had to make an application under O, 22, 
R. 10 of the Civil Procedure Code for 
impleading him as a party. The second 
authority relied upon by the learned 
counsel for the respondent is Malook 
Dass v. Sahib Ram. (AIR. 1964 Puni 
532). This authority has got no applix 
cation to the facts of the present, case, 
inasmuch as in that case on the death 
of the Mahant the trial Court had im- 
pleaded his Chela as the legal represen= 
tative and on first appeal the decision 
of the trial Court was reversed on the 
ground that Malook Dass was not the 
legal representative of Ganga Dass 
Mahant. But the High Court held that 
the decision of the trial Court could not 
be reversed on appeal on the ground that 
Chela was not the legal representative 
of Ganga Dass when he had been so 
held by the trial Court. Further when 
the Mahant hed died during the pen- 
dency of the suit the Chela was found 
to be in possession of the other estate 
of Thakar Dwara as a de facto manager 
and so there was no other legal repre- 
sentative in existence and, therefore, 
the Chela was held to be an intermed- 
dler who could continue the suit. The 
third authority is Indu Bhushan Mitra 
v. Sudhakar Choudhury. (AIR 1957 Cal 
106). This authority has been cited ta 
show that the doctrine of lis pendens ag 
embodied in Section 52, Transfer of Pro- 
perty Act. does not mean that a trans- 
fer pendente lite is either illegal or 
void. What it means is that it is only 
voidable to the extent that it affects the 
rights of the party who obtains the 
decree or an order in the pending liti- 
gation and that at the instance.of that 
party only and not of any other party. It 
is good otherwise and cannot be ques~< 
tioned by a third party or even by the 
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successful party In the pending litigation 
if his right in the property in question 
is left unaffected by the transfer. So. 
this authority has also got no bearing. 
Tatya Lagamanna Desai v. Yogabai, 
(AIR 1962 Bom 191) has also been cited 
to show: that the transfer pendente lite 
is a nullity. The only effect of such a 
sale is that it will not be allowed to 
affect right of the decree-holder, who 


has filed his suit earlier: in respect of 


the property. which has subsequently 
become the subject-matter of the litiga- 
tion. This authority has also no rele- 
vance, Thakurai Bhup Narain Singh v. 
Nawab Singh, (AIR 1957 Pat 729) has 
also been cited to show as to what is 
the scope and object of lis pendens. 


‘ iL. In fact the point of considera~ 
tion by this Court was whether Sunder 
Singh respondent who has opposed the 
application of the appellant-petitioner for 
acceptance of the appeal and the dismis- 
sal of the suit is a legal representative’ 
as defined under Section 2 (11), Civil 
P. C. On the analysis of the authorities 
I have come to the conclusion that he 
is not the legal representative. He nei- 
ther inherited the property nor he is in 
possession of the property as manager 
or executor. He, therefore, does not re- 
present the estate of the deceased. The 
proprty had been transferred by Bahadur 
Singh to Sunder Singh during his life- 
time as back as 1952 and the suit pro- 
perty had been transferred during the 
pendency of this suit. Therefore, he 
cannot be termed as a person represent- 
ing the estate of the deceased. ‘The 
deceased had left no estate which could 
be represented after his death. It was 
devolution made by the 
deceased during hi 
of Sunder Singh and he being not the 
legal representative has got no right to 
be impleaded as a legal representative. 
As a transferee, if he may so choose, he 
may make an application to implead him 
as a party. Hence the objections of 
Sunder Singh fail and the same are 
overruled, 


Order accordingly. 





AIR 1973 HIMACHAL PRADESH 47 
(V 60 C 19 
E. S. PATHAK, C. J. AND 
. R. THAKUR, J. 

H. S. Bedi, Appellant v. Smt. Dhanni 
Devi and another, Respondents. 

S. C. Appeal No. 11 of 197], D/- 
18-4-1972. 

Index Note:— (A) Constitution of 
India, Art, 133 (1) — Judgment or final 
order — Order of remand im application: 
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striction Act for determining whether 
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needs of landlady were pennie — aJ 

cle 133 (1) not attracted — (X-Ref: 

E. P, Rent Restriction Act (1949). S 

tion 13 (3) (a) @)). 

Brief Note-— (A) It is now setil; : 
law that a judgment or order is final £ 

it amounts to a complete adjudication ot. 

the rights of the parties in dispute, but ` 

that if after the judgment or order the 
dispute still remains to be tried and the 
rights of the parties remain to be deter- 
mined, the judgment or order is not 

final for the purposes of Art, 133, 

(Para 4) 

Where the High Court. while hold- 
fing that an application by the landlady 
under Section 13 (3) (a) (i) of East Pun- 
fab Rent Restriction Act 1949 was main- 
tainable, remanded the case to the Con- 
troller for determining whether the re- 
quirements of the landlady were genuine 

end the other conditions of Section 13 

(3) (a) (i) were satisfied, there is no 

fudgment or final order within the mean- 

ing of Art. 133 (1) of the Constitution. 

AIR 1961 SC 794; AIR 1958 SC 733; AIR 

1970 SC 1168; AIR 1971 SC 2319 Rel. 

on; AIR 1971 SC 100; ATR 1967 All 51 

(FB); ATR 1958 SC 438; AIR 1969 SC 

751; 1971 PLR 460; ATR 1955 SC 576; AIR 

1956 Andhra 126; AIR 1969 Cal 233 & 

AIR 1957 Andb Pra 538, Disting. 

(Para 15) 
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AIR 1970 SC 1168 = (1969) 2 SCR 
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cr 
ae 
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ne Rao 
kem 1955 *sc 576 TLR (1955) 


‘Dini 1108, Shiromani Gurdwara 


‘¢Parbandhak Committee. Amritsar : 
vi 'y, Raja Shiv Rattan Dev Singh Ti 


Sh, Inder Singh. for Appellant; Sh. 
S. Malhotra, for Respondents. 

R. S. PATHAK, C. J.:— This is a 
petition praying for certificates under 
sub-clauses (b) and (c) of clause (1) of 
Art. 133 of the Constitution. 


2. The premises described as Shop 
No. 50. The Mall, Simla. consist partly 
of residential accommodation and partly 
of commercial accommodation. The en~ 
tire premises were. let out by the first 
Respondent Dhanni Devi to the second 
Respondent Krishan Kumar, and it ap- 
pears that thereafter Krishan Kumar oc- 
cupied the commercial portion of the ac- 
commodation only and sub-let the resi- 
dential portion to the petitioner. An 
application was made by Dhanni Devi 
for the ejectment of the petitioner and 
Krishan Kumar on the ground that 
Krishan Kumar had sub-let the accom- 
modation to the petitioner without her 
permission. The application was reject- 
ed on the finding that the sub-letting 
had been effected with her permission. 
Thereafter an application was made by 
Dhanni Devi under Section 13 (3) (a) (i) 
of the East Punjab Rent Restriction Act, 
1949. She claimed possession of the re- 
sidential portion of the accommodation 
on the ground that she required it for 
her own occupation. A question arose 
whether such an application would He 
inasmuch as the landlady was thereby 
attempting to split the tenancy. The 
Rent Controller answered that question 
in the negative. and the Appellate Autho- 
rity endorsed his view. Dhanni Devi ap< 
plied in revision under Section 15 (5) 
of the Act to this Court. and by its 
judgment dated August 6, 1971. a Divi- 
sion Bench reversed the decision of the 
inferior authorities and held that the 
application was maintainable even though 
it was in respect of the residential pors 
tion of the accommodation only. The 
learned Judges remanded the case to the 
Controller for determining whether the 
requirements of Dhanni Devi were 
genuine and the conditions of Section 13 
(3) (a) (i) of the Act were satisfied. The 
petitioner now prays for the certificates 
mentioned above. 

preliminary objection has 
been raised by learned counsel for Dhanni 
Devi. It is urged that the petition is not 
maintainable inasmuch as the judgment 
of this Court does not amount to a 
“Judgment, decree or final order” with- 
in the meaning of Art. 133 (1) of the 
Constitution, It is contended that the 
decision of this Court has merely dis+ 
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posed of one of the issues which arises 


in the case and has left the dispute be-. 


tween the parties on the merits unre- 
solved and that it cannot be said that 
the rights of the parties have been adjudi- 
cated by is Court. After hearing 
learned counsel for the parties, we are 
of opinion that the preliminary objec- 
tion should prevail. 


4. It is new settled law that a 
judgment or order is final if it amounts 
to a complete adjudication of the rights 
of the parties in dispute. but that if 
after the judgment or order the dispute 
still remains to be tried and the rights 
of the parties remain to be determined, 
the judgment or order is not final for 
the purposes of Art, 133. In M/s, Jetha- 
nand & Sons v. State of Uttar Pradesh, 
AIR 1961 SC 794 the High Court had 
allowed an appeal and remanded the 
case for de novo trial holding that there 
was no proper trial of the petition, The 
Supreme Court held that the order of 
remand was not a final order within the 
meaning of Art. 133 (1) of the Constitu- 
tion. A similar view was taken in 
Mohanlal Maganlal Thakkar v. State of 
Gujarat. ATR 1968 SC 733 where it was 
held that where the order of the High 
Court did not involve the determination 
of the merits of the case or of the guilt 
or innocence of the appellant, any deci~ 
sion rendered by it was merely interlocu- 
tory in nature and the matter would 
mot fall within the scope of Art. 134 (1) 
of the Constitution. The scope of Arti- 
cle 133 (1) was considered recently by 
the Supreme Court in M/s, Tarapore & 
Co. Madras v, Tractors Exports. Moscow, 
ATR 1970 SC 1168 and the Supreme 
Court again declared that if after the 
order under appeal the suit or proceed~ 
ings still remain to be tried and the 
rights in dispute remain to be deter- 
mined, the order was merely interlocu- 
tory and Art, 133 (1) of the Constitu~ 
tion would not be attracted. That view 
was reiterated in Prakash Chand Agar- 
wal v. M/s, Hindustan Steel Ltd.. AIR 
1971 SC 2319, 

5. For the petitioner. a large 
mumber of cases were placed before us. 
Reliance was placed on Asbestos Cement 
Ltd. v. P. D. Sawarkar. AIR 1971 SC 100. 
In that case, an industrial dispute was 
referred for adjudication to a Board of 
Arbitrators, In fact, it was a composite 
reference. because it embraced a number 
of separate and distinct disputes. The 
Board of Arbitrators made an award in 
respect of one of them, namely. dearness 
allowance. Aggrieved by the award the 
employer filed a writ petition in the 
Bombay High Court, and the High Court 
dismissed the writ petition on the merits, 
Thereafter. the employer applied for a 
certificate under Art. 133 (1) of the Con- 
stitution to enable it to ap to the 
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Supreme Court, and an objection was 
raised that the petition was not main- 


. tainable inasmuch as after deciding the 
“writ petition. the High Court had left ġġ 


open to the Board of Arbitrators to dis- 
pose of the remaining disputes covered 
by the reference. The objection was 
overruled by the Supreme Court. It held 
that so far as the dispute relating to 
dearness allowance was concerned, there 
was nothing _ left to be done by the 
Board of Arbitrators and the. matter had 
been finally considered by the High 
Court upon the writ petition filed before 
it. The Supreme Court observed: 


_ “The award, therefore, was not an 
interlocutory order in the sense of anv 
dispute in respect of its subject-matter 
remaining to be finally adiudicated by 
the arbitrators or the rights of parties in 
relation thereto remaining pending any 
further determination. In this sense there 
can be no doubt that so far as the dispute 
as to dearness allowance was concerned, 
the arbitrators by the said Part-I Award 
finally adjudicated it and gave their de- 
Cision leaving nothing to be adiudicated 
or decided upon at anv subsequent stage 
of the arbitration.” . 


Plainly. the case before the Supreme 
Court is distinguishable from that before 
us. In the present case one of the issues 
alone was disposed of by the High Court. 
and the petition filed by Dhanni Devi 
remained to be disposed of on the merits. 


6. Reliance was also placed by the 
petitioner upon the Full Bench decision 
of the Allahabad High Court in Raia 
Shatrunji v. Mohamed Azmat Azim Khan. 


AIR 1967 All 51. In that case a petition 


for a certificate under Article 133 (1) was 
made in respect of an order of the High 
Court allowing a review application 
and reducing the amount of the debt 
which was the subject of proceedings 
under the U. P. Encumbered Estates Act. 
The learned Judges took the view that 
the substantive rights of the parties had 
been determined by the High Court and 
ali that remained for the Special Judge 
was to make the consequential computa- 
tion of the actual amount of the debt. 


7e In Ramesh v. Gendalal, AIR 
1966 SC 1445 to which our attention has 
also been drawn, the determination bv 
the Claims Commissioner was challenged 
in a writ petition before the Bombav > 
High Court on the ground that the deter- 
mination was in excess of the . jurisdic- 
tion of that authority. The High Court 
dismissed the petition, thereby affirming 
the exercise of jurisdiction by the Com- 
missioner. An objection to the maintaina- 
bility of a petition under Article 133 (1) 
was repelled by the Supreme Court in 
the view that the proceeding before the 
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High Court had been finally disposed of. 
It is bevond dispute that a writ petition 
is an independent and distinct proceeding 
from that which gives rise to the order 
challenged in the writ petition. 


_ 8 Relance was also placed on 
Miss S. Sanyal v. Gian Chand. AIR 1968 
SC 438 but we do not find that the point 
ae in that case helps the petitioner. 


In K. Manickchand v. Elias 
Saleh, Mohamed Sait. AIR 1969 SC 751 
the Supreme Court upheld the maintain- 
ability of an appeal before it arising 
out of a preliminary decree in a suit. It 
was contended that the suit had been 
finally disposed of in the meanwhile by 
a final decree and it was no longer open 
to the appellants to maintain the appeal. 
The contention was rejected. It will be 
noticed that so far as the Code of Civil 
Procedure is concerned it recognises that 
fn certain cases a dispute may be resol- 
ved by a preliminary decree followed bv 
a final decree. The preliminary decree 
decides the rights of the parties, while 
final decree gives effect to that adiudica- 
tion. Such a case is plainly distinguisha- 
ble from the case before us. 


10. Reliance was also placed on 
Lachhman Dass v. The Puniab State. 
1971 Puni LR 460 = (AIR 1972 Puni 112 
FB). But there, it is clear the writ peti- 
tion filed before the High Court was dis- 
posed of on the merits. and none of the 
disputes raised before the High Court 
remained to be decided. 


114. Reference was also made on 
behalf of the petitioner to Shiromani 
Gurdwara Parbandhak Committee. Am- 
ritsar v. Raia Shiv Rattan Dev Singh. 
AIR 1955 SC 576. In that case it is true 
that upon the judgment of the High 
Court the ease was remanded to the trial 
court but, as was pointed out by the 
Supreme Court, the entire dispute 
tween the parties before the Hish Court 
was disposed of by the High Court itself 
and all that remained to be done bv the 
trial court was to paSs a decree in terms 
of the order of the High Court. 


12. That was also the position in 
M. Venkayya v. P. Venkatarama Rao 
AIR 1956 Andhra 126 where, relying 
upon the aforesaid decision of the 
Supreme Court. the learned Judges held 
that the judgment of the High Court 
finally decided the rights of the parties 
and nothing remained to be decided 
thereafter upon remand by the trial Court. 


13. We have also been referred 

to Ramii Davawahla and Sons v. M/s. 

Invest Import. AIR 1969 Cal 253 but 

nothing said by the Calcutta High Court 

ni that case appears to support the petis 
oner. 


Pivare Lal v. Financial Commr. 


A.L E 


14. Finally relance was placed 
upon Pulavarti Venkatasubba Rao v. 
dJagannadha Rao AIR 1957 Andh Pra 538. 
But here again, the learned Judges of the 
Andhra Pradesh High Court pointed out 
that no question remained to be decided 
after the judgment of the High Court, 
and what the subordinate Judge was left 
with upon remand was merely to pass a 
decree in terms of the judgment of the 
High Court. 


_ _ iu. We are not satisfied that the 
judgment or order of this Court which 
the petitioner proposes to take in appeal 
to the Supreme Court is a “judgment or 
final order” within the meaning of Arti- 
cle 133 (1) of the Constitution. 


15. Accordingly, 


: the petition is 
rejected with costs. 


Petition reiected. 
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Index Note:— (A) Constitution of © 
India, Arts. 133 (1) and 226 — ‘“Judg- 

ment, decree or final order.” 


Brief Note:— (A) An order dismiss« 
ing writ petition in limine on the grounds 
that the petition was on the same grounds 
as the earlier petition which had: been 
withdrawn and that the matter had been 
to Supreme Court, is not a ‘iudement, 
decree or final order’ within Art. 133 (1). 
It is not an order on the merits of the 
dispute embodied in that writ. petition. 

(Para 11) 


For deciding whether a judgment. 
decree or final order falls within Article 
133 (1) of the Constitution what the Court 
must see is whether it amounts to an 
adjudication on the merits of the dispute 
or leaves the dispute undecided. The dis- 
pute which is relevant for this purpose 
is the dispute raised in the writ petition. 

(Para 6) 


The writ petition is a proceeding 
generally independent of the original 
controversy which has culminated in the 
judgment or order brought before the 
High Court. The High Court does not 
exercise an appellate or revisional iuris- 
diction under Article 226 and it has no 
power to make an order substituting for 


‘and replacing the order of the inferior 
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authority or the subordinate Court. Under 
Article 226 the High Court may decline 
to interfere with the impugned order on the 
merits that is to say on the sround that 
it is not without jurisdiction or not vitia~ 
ted by a manifest illegality or not con- 
trary to natural justice. The High Court 
may also without going into the merits, 
decline to interfere on the ground that 
the petitioner is guilty of laches or be- 
cause an alternative remedy is available 
to him. When it does so, it does not ad- 
fudicate on the merits of the dispute but, 
as it were, ignores the dispute and dis- 
misses the writ petition on grounds no? 
touching its merits. In that event. the 
order dismissing the writ petition cannot 
be said to be a judgment, decree or final 
order within the meaning of Article 133 
(1). Case law discussed. (Para 6) 

The refusal of the Court to enter< 
fain a second writ petition on the same 
grounds as an earlier writ petition is 
based on sound practice. (1892) 2 Q. B. 
21 and (1965) 67 Puni LR 862 and AIR 
1967 Puni 28, Foll. (Para 9) 


Cases Referred: Chronological Paras 
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‘11 of 1971 D/- 18-4-1972 H. S. Bedi 
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P. D. Sawarkar : p 7 
AIR 1971 SC 2319 = (1971) 2 SCR 
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‘ATR 1971 Cal 182 = 75 Cal WN 
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Investment Trust Ltd. v. Haridas 
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v. Gopal Singh : i 10 
AIR 1967 Puni 28 = 68 Puni LE 
652 (FB) Bansi v. Addl. Director _ 
Consolidation of Holdings 9 
AIR 1966 SC 1332 = (1966) 3 SCR 
300. Sheodan Singh v. Darvao 


Kanwar ' $ 
AIR 1966 SC 1445 = (1966) 3 SCR 
ee v. Gendalal Motilal 
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{1965) 67 Pun LR 862 = 1965 Cur 

LJ 852, Kirpal Singh v. Union ; 

of India : 9 
AIR 1961 SC 1457 = (1962) 1 SCR : 

574, Darvao v. State of U. P: 10 


(1892) 2 QB 21 = 61 LJ M. C. 151, 
Queen v. Mayor and Justices of 
Bodmin 5 


_ S. Malhotra and H. K. Bharadwaj 
for Petitioner: B. Sitaram, Advocate~ 
General, A. C. Sood. K. D. Sood and Bhim 
Sen, for Respondent. 


j R. S. PATHAK, C. "T O The peti- 
tioner applies for certificates under sub- 
clauses (a) and (c) of clause (1) of Article 
133 of the Constitution. 


2. The petitioner owed a sum of 
money to the Bank of Patiala and in re- 
covery proceedings attachment was effec- 
ted to two properties at Simla, they being 
house No. 18. The Mall, and Sunny Bank 
Estate. An objection by the petitioner to 
the attachment was rejected. The pro- 
perties were sold by auction on October 
i15. 1966 and purchased by respondents 
nos. 5 and 6 for Rs. 96 000 and Rs. 61.000 
Tespectively. The sale was confirmed by 
the Commissioner, and, a revision peti- 
tion against his order was dismissed 
by the Financial Commissioner. Thereafter, 
Civil Writ Petition No. 45 of 1970 was 
filed against the aforesaid orders. When 
the writ petition come on for admission. 
after notice to the respondents it appears 
that counsel for the petitioner stated that 
his client would file a suit and praved 
for permission to withdraw the writ peti- 
tion. Accordingly, an order dated August 
14, 1970 was made by the Court granting 
permission to withdraw the writ petition. 
Thereafter, Civil Writ Petition No. 90 of 
IITE, out of which the present proceed- 
ing arises was filed. It was directed 
against the same orders as were aues- 
tloned In the earlier writ petition. On 
August 9, 1971, a Division Bench of this 
Court consisting of M. H. Beg, C. J. and 
pal ae Thakur. J. passed the following 
order: 


_ “Paragraph 21 of this petition shows 
that a writ petition was filed by the 
petitioner and dismissed as withdrawn 
as the petitioner wanted to file a Civil 
Suit. That writ petition No. 45 of 1970 
was withdrawn on 14-8-1970. It has been 
submitted that the writ petition filed on 
24-5-1971 is based on fresh grounds. It 
appears that the matter has already been 
to the Supreme Court and the grounds 
mentioned now are not new. This writ 
ae is therefore, dismissed.” 


The present petition under 
Artide 133 (1) of the Constitution has 
been made in respect of this order. 

4, A preliminarv obiection has 
been raised by the respondents that the 
impugned order does not amount to “a 
judgment, decree or final order” within 
the meaning of Article 133 (1) of the 
Constitution, We have heard learned 
counsel for ‘the parties and we are of 
opinion that the preliminary obiection 
must be upheld. 

5. From the terms of the impug- 
ned order it is clear that the Division 
Bench had in mind that an earlier writ 
petition had been filed and then with- 
drawn and *hat the second writ petition 
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was filed on the same grounds. The 
Division Bench also referred to the 
circumstance that the matter had been to 
the Supreme Court. Upon those considera- 
tions, the Division Bench dismissed the 
second writ petition. It is apparent that 
the Division Bench took the view that 
the matter had already been the subiect 
of an earlier proceeding and that the 
second writ petition was not brought on 
any new grounds and therefore thev 
should not entertain the subseauent writ 
petition. Thev declined to go into the 
merits of the second writ petition and 
dismissed it in limine. The dismissal was 
on the ground that the writ petition 
should not be entertained. and not on the 
ground that it was without substance on 
the merits. For the: purpose of the 
preliminary objection under considera- 
tion, it is immaterial whether the reasons 
which prevailed with the Division Bench 
for not entertaining the writ petition are 
right or wrong. What is material is that 
there was no adjudication on the merits 
of the dispute between the narties. 


6. It is urged bv learned counsel 
. for the petitioner that the dismissal of 
the second writ petition results in con- 
cluding the dispute between the parties 
end therefore, he says, the effect is that 
the dispute no longer remains pending. 
It seems to us that for deciding whether 
a judgment. decree or final order falls 
within Article 133 (1) of the Constitution 
what the Court must see is whether if 
amounts to an adiudication on the merits 
of the dispute or leaves the dispute un- 
decided. It must be remenbered that the 
dispute which is relevant for this purpose 
is the dispute raised in the writ petition. 
The writ petition is a proceeding gene- 
rally independent of the original contro- 
versy which has culminated in the judg- 
ment or order now brought before the High 
Court. The powers exercised by the High 
Court under Article 226 of the Constitu- 
tion. in cases where certiorari or prohi- 
bition are claimed, are emploved merely 
for the purpose of examining whether 
the impugned proceeding or order is 
without iurisdiction, vitiated by a mani- 
fest error of law or is contrary to natu- 
Tal justice. The High Court does not 
exercise an appellate or revisional furis- 
Giction under Article 226 of the Consti- 
tution, and it has no power to make an 
order substituting for and replacing the 
order of the inferior authoritv or the 
subordinate court. By certiorari it either 
quashes the order or refuses to interfere 
with it. If it quashes the order then. in 
appropriate cases. it is for the authoritv 
or the court which made the order to pass 
a fresh order to dispose of the proceeding 
which, as a result of the auashing of the 
original order, must be considered to 
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have become pending again. Under 
Article 226 of the Constitution. the High 
Court may decline to interfere with the 
impugned order on the merits that is to 
say on the ground that it is not without 
jurisdiction or not vitiated by a manifest 
illegality or not contrary to natural ius- 
tice. The High Court mav also. without 
going into the merits, decline to interfere 
on the ground that the petitioner is guilty 
of laches or because an alternative remedy 
fs available to him. When it does so. it 
does not adjudicate on the merits of the 
dispute but. as it were. ignores the dis- 
pute and dismisses the writ petition on 
grounds not touching its merits. In that 
event the order dismissing the writ peti- 
tion cannot be said to be a judgment, 
decree or final order within the meaning 
of Article 133 (1) of the Constitution. 


7. The law in this regard was laid 
down bv the Supreme Court in Ramesh 
v. Gendalal Motilal Patni, AIR 1966 SC 
8445 when Hidayatullah J. observed: 


“We are concerned here with the 
exercise of extraordinary original civil 
jurisdiction, under Art. 226. Under that 
jurisdiction. the High Court does not 

ear an appeal or revision. The High 
Court is moved to intervene and to bring 
before itself the record of a case decided 
by or pending before a Court or trix 
bunal or anv authoritv within the High 


Court’s jurisdiction. A petition to the High- 


Court invoking this jurisdiction is a pro= 
ceeding quite independent of the original 
controversy. The controversy in the High 
Court, in proceedings arising under Arf. 
226 ordinarily is whether a decision of or 
a proceeding before a court or tribunal 
or authority, should be allowed to stand 
or should be quashed, for want of juris 
diction of on account of errors of law 
apparent on the face of the record. A 
decision in the exercise of this jurisdic- 
tion, whether interfering with the pro- 
ceeding impuened or declining to do so 
is a final decision in so far as the High 
Court is concerned because it terminates 
finally the special proceeding before it. 
But it is not to be taken that anv order 
will be a final order. There are orders 
and orders. The question will always 
arise what has the High Court decided 
and what is the effect of the order. If 
for example, the High Court declines to 
interfere because all the remedies open 
under the law are not exhausted, the 
order of the High Court may not possess 
that finality which the article contempla~ 
tes. But the order would be final if the 
furisdiction of a tribunal is auestioned 
and the High Court either upholds it or 
Goes not. In either case the controversy 
in the High Court is finally decided. To 
judge whether the order is final in that 
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sense it is not always necessary to cor- 
relate the decision in every case with the 


facts in controversy especially where the © 


question is one of jurisdiction of the 
Court or tribunal. The answer to the 
question whether the order is final or not 
will not depend whether the controversy 
is finally over -but whether the contro- 
versy raised before the High Court is 
finally over or not, If is is, the order l 

be appealable provided the other condi- 
tions are satisfied. otherwise not.” 


Learned counsel for the petitioner 
relies on Asbestos Cement Ltd. v. 
P. D. Sawarkar. AIR 1971 SC 100. In 
that case. however, an industrial dispute 
composed of separate and distinct dis- 
putes in respect of a number of matters 
was referred for adiudication to a Board 
of Arbitrators. The Board of Arbitrators 
made an award in respect of one of the 
disputes, deciding to deal with the rest 
of the disputes later. The award was 
challenged by a writ petition under Arti- 
cle 226 of the Constitution in the Bombay 
High Court. It was dismissed. An appli- 
cation for a certificate to enable the 
aggrieved party to appeal to the Supreme 
Court was held by the High Court not 
to be maintainable. On appeal to - the 
Supreme Court by special leave, the 
Supreme Court held that as the award 
disposed of finally one of the matters in 
controversy between the parties. and the 
decision of the High Court dismissing the 
writ petition amounted to an adjudication 
on the merits the High Court erred in 
treating the petition for certificate as not 
maintainable. Another case cited before 
us is Prakash Chand Agarwal v. Hindus- 
tan Steel Ltd. AIR 1971 SC 2319. In that 
case the Supreme Court held that an 
order made by the High Court restoring 
a suit was not a judgment. decree or 
final order within the meaning of Article 
133 (1) of the Constitution. Both Asbestos 
Cement Ltd. (supra) and Prakash Chand 
Agarwal (supra) were considered by us 
in H. S. Bedi v. Sm. Dhanni SCA No. 11 
of 1971 D/- 18-4-1972 (reported in AIR 
1973 Him. Pra. 47) where after refer- 
ring to a number of cases on the point we 
held that an order made bv this Court 
under Section 15 (5) of the East Puniab 
Rent Restriction Act, 1949 remanding the 
case to the Controller for fresh decision 
was not an order within the contempla- 
tion of Article 133 (1) of the Constitution. 


8. Learned counsel for the peti- 
tioner points out that what the impug- 
ned order of August 9, 1971 has decided 
is that where a writ petition is brought 
on the same grounds as an earlier writ 
petition it should not be entertained. 
That is a question. he savs which was 
raised between the parties in the writ 
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petition and which was decided by the 
Division Bench and therefore an appeal 
lies under Article 133 (1). No doubt. the 
order made by the Division Bench was 
an order deciding a dispute between the 
parties. The order was passed in the pre- 
sence of counsel for all the parties. But 
it was not a decision on the merits of the 
dispute which was the subject-matter of 
the writ petition, and therefore, in our 
opinion, it does not fall within the scone 
of Article 133 (1) of the Constitution. 

9. The refusal of the Court to 
entertain a second writ petition on the 
same grounds as an earlier writ petition 
is based on sound practice. In the Queen 
v. Mavor and Justices of Bodmin. 
(1892) 2 QB 21 reference was made 
to this practice with approval. In- 
deed, there is a long line of cases 
in England in support of the prac- 
tice and it seems to me a rule which com- 
mends itself for its soundness in writ 
Petitions filed in this country also. The 
rule was followed by a Division Bench 
of the Puniab High Court in Kirpal 
Singh v. Union of India, (1965) 67 Pun 
LR 862 and again bv a Full Bench of that 
High Court in Bansi v. Addl. Director 
Consolidation of Holdings. 68 Pun LR 
652 = (AIR 1967 Puni 28). 

10. Learned counsel for the peti- 
tioner urges that the refusal of the Divi- 
sion Bench to entertain the second writ 
petition can be referred only to the prin- 
ciple of res judicata and. he says, an order 
dismissing a writ petition on the ground 
of res judicata would be an order under 
Article 133 (1) of the Constitution. I am 
unable to agree upon the facts of the 
present case: There was never anv deci- 
sion on the merits here. Besides, as the 
Caleutta High Court, in H. I. Trust Ltd. 
v. Haridas Mundhra 75 Cal WN 517 = 
(AIR 1971 Cal 182) has observed: 


“The finality of an order contemplated 
by Article 133 of the Constitution has noth- 
ing to do with the auestion of res iudi- 
cata, because although an order mav not 
be a final order for the purpose of Article 
133 of the Constitution, vet it may 
operate by wav of res judicata or prin- 
ciples analogous thereto on the ground 
that the questions sought to be agitated 
fn a later proceeding have either been 
decided in the earlier proceeding or 
ought to have been so decided.” 

For that reason also we are of opinion 
that the decision of the Supreme Court 
in Sheodan Singh v. Daryao Kanwar AIR 
1966 SC 1332 and in Daryao v. State of 
U. P. AIR 1961 SC 1457 does not help the 
petitioner. 

Learned counsel for the petitioner 
has referred us to Hungerford I. Trust 
v. H. Mundhra, (1970) 75 Cal WN 
955 where the Calcutta High Court held. 
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on a petition for a certificate under 
Article 133 (1) of the Constitution that 
an application for rescission of a contract, 
a proceeding related to but subsequent 
to the decree in a suit. stood finally dis- 
posed of even though it was disposed of 
on the ground that it was not maintain- 
able. In that case, it is clear that the appli- 
cation was an independent proceeding 
distinct from the suit, which had earlier 
been terminated by a decree and when 
the application was dismissed on the 
ground that it was not maintainable the 
entire proceeding constituted by the 
application stood finallly disposed of. In 
the end, reference may be made to Union 
of India v. Gopal Singh. (1967) 2 SCWR 
639. In that case .the Supreme Court held 
that an order holding that one Dr. Gopal 
Singh was the sole proprietor of M/s. 
Gopal Singh and Sons and reiecting the 
application of the Union of India to revoke 
the validity of the appointment of the 
Arbitrator could not be treated as ‘final’ 
within the meaning of Article 133 (1) of 
` the Constitution as the order did not 
finally dispose of the rights of the par- 
ties in relation to the dispute. The dispute 
between the parties related to claims for 
damages for breach of contract. and no 
part of the dispute had been adjudicated 
upon by the impugned order. 

11. In my judgment, tha order 
dated August 9, 1971 made by the Divi- 
sion Bench refusing to entertain Civil 
writ petition No. 90 of 1971 is not an order 
on the merits of the dispute embodied in 
that writ petition and, therefore. itisnota 
“judgment. decree or final order” within 
the contemplation of Article 133 (1) of 
the Constitution. 

12. In the circumstances. it is not 
necessary to consider whether the peti- 
-tioner is entitled to a certificate of valua- 
tion under sub-clause (a) or of fitness for 
appeal under sub-clause (c) of clause (1) 
of Article 133 of the Constitution. 

g Tha petition is not maintaina- 
ble and is rejected. 

C. E. THAKUR, Ju— 14. I agree. 

Petition dismissed. 
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Natha Singh. Appellant v. Collector, 
Beas Dam. Respondent, . ; 
F. A. F. O. No. 16 of 1969. D/- 19-9- 
1972. : 
Index Note: (A) Land ‘Acquisition 
Act (1894), Section 18 — Reference made 
under Section 18 — Court is empowered 
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under Section 53 read with Order 9, 
Rule 8, Civil Procedure Code to dismiss 
it for default. (X-Ref:— Order 9 Rule $, 
Civil Procedure Code (1908) )— (K-Ref:— 
Section 53 of the Act). (Para 5) 


_ „Brief Note:— (A) A reference made 
at the instance of a claimant to compen- 
sation can be dismissed for default. 

(Para 5) 

Cases Referred: Chronological Paras 
AIR 1970 Pat 209 = 1970 BLIR 
8, Bhadar Munda v. Dhuchua 


. Oraon 
AIR 1967 Gui 118 = 8 Gui LR 

811. Alihusain Abbashbhaj v. 

Collector, Panch Mahals 4 
AIR 1964 Madh Pra 171 = 1964 

Jab LJ 205, Abdul Karim v. 

State of Madhya Pradesh 4 
ILR (1963) 2 Puni 442, Phuman 

v. State of Puniab 4 


_ §. Malhotra, for Appellant: T. C. Chit- 
kara, for Respondent, 


JUDGMENT:— This appeal is direc- 
ted against the order of the learned Dis- 
trict Judge Kangra, refusing to restore 
a reference made under Section 18 of the 
Land Acquisition Act. 1894. 


2. Proceedings for the acauisition 
of land belonging to the appellant were 
taken under the Land Acauisition Act, 
and an award was made by the Collector. 
The appellant applied for a reference 
under Section 18 for enhancement of the 
compensation awarded by the Collector, 
but the reference was dismissed by the 
Jearned District Judge for want of pro- 
secution. The appellant applied for resto- 
ration of the reference. and the restora- 
tion application has also been dismissed 
by the learned District Judge. The learn- 
ed District Judge held that he had in- 
herent power to dismiss the reference for 
want of prosecution when the appellant, 
who was duly served. failed to appear. 
He also held that there was no sufficient 
cause for the absence of the petitioner. 
Further he held that the application was 
barred by time. 

3. Three contentions have been 
raised on the merits by the appellant in 
this appeal. 

4, It is contended that the learn- 
ed District Judge had no jurisdiction to 
dismiss the reference for default. Oppos- 
ing views have been propounded by dif- ` 
ferent courts. In support of the proposi- 
tion that there is no power to dismiss a 
reference for default, I have been refer- 
red to Abdul Karim v. State of Madhva 
Pradesh AIR 1964 Madh Par 171. The 
Madhya Pradesh High Court held that 
Order 22 of the Code could not be applied 
to proceedings under Section 18 of the 
Act, and that once a reference under Sec- 
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tion 18 was made. the Court had to make 
an award under Section 26 no matter 
whether the person at whose instance the 
Teference was made appears or fails to 
appear before the Court or fails to pro- 
duce evidence in support of his obiection. 
Then there is the case Bhadar Munda v. 
Dhuchua Oraon, AIR 1970 Pat 209 where 
the Patna High Court appears to have 
taken the same view. It was held that 
Order 22 of the Code was inconsistent 
with the very nature and scope of the 
proceedings under Section 18 of the Act 
and, therefore. it could not be invoked 
by resort to Section 53 of the Act. To the 
contrary is the view taken bv the Pun- 
fab High Court in Phuman v. State of 
Punjab, ILR (1963) 2 Puni 442 that Order 
22 of the Code is not inconsistent with 
anything contained in the Land Acauisi- 
lion Act and, therefore, would apply by 
resort to Section 53 of that Act. To the 
same effect is the view taken by the 
Guiarat High Court in Alihusain Abbash- 
thai v. Collector. Panch Mahals, AIR 
1967 Gui 118. It was observed that the 
nature of the proceeding under Section 
18 need not necessarily terminate with 
an award or the determination of com- 
pensation, and that a reference was no 
different from an ordinary civil proceed- 
ing in which a private partv in the posi- 
tion of the plaintiff claims extra com- 
pensation and the Collector opposes the 
claim. It was pointed out that if the prix 
vate party failed to appear at the hearing 
of the proceeding the reference had to 
be dismissed by resort to Order 9 Rule 
8 for want of appearance and evidence 
in support of the claim. It was said that 
Since the right to claim additional com- 
pensation devolves on the heirs of the 
private party on his death, the provisions 
of Order 22 Rule 3 were applicable. 


5. In my opinion, the provisions 
of Order 9 of the Code apply to a refe- 
rence made under Section 18 of the Land 
Acquisition Act. The provisions of Order 
9 are not inconsistent with anvthing con- 
tained in the Act and therefore. bv vir- 
tue of Section 53 of the Act they are 
applicable. When the claimant to com- 
pensation declines to accept the award 
made by the Collector and obtains a re- 
ference to the Court the proceeding pend- 
ing before the court represents a dispute 
between the parties thereto. The procedure 
for deciding that dispute, where the Act 
is silent, is that laid down in the Code of 
Civil Procedure by virtue of Section 53 
of the Act, so far as the provisions of the 
Code are not inconsistent with the Act. 
There is no apparent reason why a re- 
ference made at the instance of the 
claimant to compensation cannot be dis- 
missed for default. The reference under 
Section 18 is made at his instance. It is 
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for him to prosecute it. and if he defaults 
in doing so the court is not bound to pro- 
ceed with it. It will be noticed that the 
proceeding before the court under Sece 
tion 18 of the Land Acquisition Act is un< 
like a reference under the Income Tax Act 
or the Code of Civil Procedure. It is not of 
an advisory nature in the sense that a ques- 
tion posed for the opinion of the High 
Court is answered by the High Court and 
returned to the Income Tax Appellate 
Tribunal or the lower court which made 
the reference in order that the Tribunal 
or the lower court can then effectively 
dispose of the proceeding before it, A 
reference under section 18 of the Land 
Acquisition Act proceeds to an award, 
which has the status of a‘decree, and 
terminates the proceeding for the deter- 
mination of compensation. In my opinion. . 
the court before which a reference is 
pending is empowered under Order 9 
Rule 8 of the Code read with Section 53 
of the Land Acquisition Act to dismiss 
it for default. It may be that the learned 
District Judge in this case has proceeded 
on the belief that he was exercising 
an inherent power to dismiss the refer- 
ence. It seems to me that when the 
power can be attributed to Order 9 Rule 
8 it was not necessary to justify it by 
reference to any inherent power. 


6. The second contention is that 
the appellant had sufficient cause for not 
appearing when the reference was called 
on for hearing. The court below has come 
io the conclusion that no sufficient cause 
has been shown by the appellant. After 
carefully considering the facts and the 
explanation tendered bv the appellant 
for his absence it appears to me that the 
finding of the court below that there was 
no sufficient cause does not call for in- 
terference. 


T. In the circumstances. it is not 
necessary for me to examine the third 
contention that the application is not 
barred by time. 


8 A preliminarv objection as to 
the maintainability of the appeal was 


raised by learned counsel for the respon- 
dent. As, in my judgment. the appeal 
fails on the merits, it is unnecessary to 
go into this question. 

9. The connected appeals. First 
Appeals from Orders Nos. 17 to 27 of 
1969 arise upon Substantially similar facts, 
and for the reasons mentioned above 
thev must also go the same way. 

The appeals fail and are dismissed 


with costs. 
Appeals dismissed. 


2 
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(V 60 C 22) 
R. S. PATHAK C. J. 
Kanshi Ram Pradhan. Petitioner v. 
State of Himachal Pradesh and 
another, Respondents. 


Civil Writ Petn. No. 41 of 1972, DJ- 
8-8-1972. 


Index Note-— (A) Constitution of 
India Art. 226 — Petition challenging 
order of suspension nassed under Section 
54 of H. P. Panchayati Rai Act (1968) — 
Scope of enquiry — (X-Ref:— H. P. Pam- 
chayati Rai Act 1968 (19 of 1970), S. 543 


. Brief Note:-— (A) An order placing 
a Pradhan under suspension under Sec- 
tion 54 of the H. P. Panchavati Rai Act 
depends upon so manv circumstances. 
and the decision ultimately rests in the 
discretion of the State Government. It 
is not possible to enter into the mind of 
the State Government and to hold that 
upon a different set of circumstances it 
would still have made the order placing 
the pradhan under suspension. 


(Para 4) 


Where one of the circumstances 
which entered into the decision-making 
process was the failure of the petitioner 
to reply ta the “show-cause” notice and 
there was no evidence that the notice 
was ever served on the petitioner, the 
suspension order was not sustainable. 
Whether or not the authority would 
have placed the petitioner under suspen- 
sion even without considering such cir- 
¢cumstance is not a matter which the 
Court can go into in writ petition. 

(Para 4) 


Sh. S. Malhotra. for Petitioner: 
B. Sitaram Advocate-General for Res- 
pondents. 


ORDER:— The petitioner is Pradhan 
of the Gram Panchayat. Sandhu (Theog) 
to which office he was elected in Septem- 
ber, 1962. It appears that on August 17. 
1970. a case was registered against him 
for the commission of an offence under 
Section 379 of the Indian Penal Code. 
That case is pending. On September 16, 
1971 the second respondent issued a 
notice under Rule 77 of the Himachal 
Pradesh, Gram Panchayat Rules, 1971 
requiring the petitioner to show cause 
why he should not be placed under sus- 
pension under Section 34 of the Himachal 
Pradesh Panchavati Rai Act. 1968. The 
petitioner submitted a reply dated Sep- 
tember 30, 19' 1971 purporting to show that 
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he was. not liable to be suspended. It 
seems that subseauently the second Tres- 
pondent issued a fresh notice dated De- 
cember 16, 1971, and thereafter on Feb- 
Tuary T1, 1972 the second respondent 
made an order placing the petitioner 
under suspension under Section 54 of the 
Act. Aggrieved by the order of suspen- 
sion, the petitioner now pravs for relief 
under article 226 of the Constitution. 


2. The petitioner urges that no 
notice dated December 16. 1971 was ever 
served on him and consequently he had 
no opportunity to show cause pursuant 
to that notice. There is a clear averment 
to that effect in paragraph 8 of the writ 
petition. In reply. the respondents do not 
say that the notice dated December 16. 
1971 was actually served on the peti- 
tioner. All that is said in paragraph 8 of 
the return is that the notice was sent by 
registered post to the petitioner and it 

not yet been returned by the postal 
authorities. On the clear averment made 
bv the petitioner, and in the absence of 
any material to controvert it, it must be 
taken that the noice dated December 16. 
1971 was not served on the petitioner. 


3. It is urged by the learned Ad- 
vocate-General, who appears for the res- 
pondents, that the petitioner in fact made 
a representation in reply to that show 
cause notice and also wrote to the Chief 
Minister protesting against the proceed- 
ings for suspension. The representation 
is dated September 30, 1971, and specifi- 
cally refers to the show cause notice 
dated September 16, 1971. The letter 
addressed to the Chief Minister, although 
dated March 19. 1972. also refers to that 
show cause notice. Neither document 
discloses that the petitioner had received 
the show cause notice dated December 
16, 1971. Now. the impugned order dated 
February 11, 1972 proceeds on the basis 
that the notice dated December 16, 1971 
was served on the petitioner and that he 
had failed to reply to that notice. Clearly, 
therefore. the imnugned order cannot be 
sustained when no such notice was recei= 
ved by the petitioner. 


4. It is pointed out that in a 
recent case I took the view that the 
Government was not bound to issue notice 
to a Pradhan to show cause why he 
should not be placed under suspension 
under Section 54 of the Act and. there- 
fore, it is submitted the circumstance 
that the notice dated December 16. 1971 
was not served on the netitioner should 
make no difference to the validity of 
the impugned order. In the present case as 
appears from the impugned order of sus- 
pension one of the circumstances which 
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entered into the decision making process 
was the failure of the petitioner to reply 
to the “show-cause” notice dated Decem- 
ber 16, 1971. Inasmuch as there is no evi-= 
dence that the notice was ever Served 
on the petitioner. his omission to renlv 
to it was not a circumstance which could 
be taken into account in making the 
order, Whether or not the second respon-= 
dent would have placed the petitioner 
under suspension even without consider- 
ing such circumstance is not a matter 
which this Court can go into in this writ 
petition. An order placing a Pradhan 
under suspension under Section 54 of the 
Act depends upon so many circumstances, 
and the decision ultimately rests in the 
discretion of the State Government. Itis 
not possible to enter into the mind of the 
State Government and to hold that unon 
a different set of circumstances it would 
still have made the order placing the 
Pradhan under suspension. 


5. Accordingly the impugned 
order of suspension must be quashed. 


6. The petition is allowed and the 
order dated February 11, 1972 is quashed. 
The petitioner is entitled to his costs. 

Petition allowed. 


1 





(AIR: 1973 HIMACHAL PRADESH 57 
(V 60 C 23) 


R. S. PATHAK, C. J.. AND 
C. R. THAKUR. J. 

Bhagat Ram, Appellant v. Smt. Lila= 
wati Galib, Respondent. 

Letters Patent Appeal No. '17 of 1972, 
D/- 22-9-1972 against judgment of this 
Court reported in AIR 1972 Him. Pra. 125. 

Index Note:— (A) Civil P. C. (1908), 
Sections 47, 2 (2) — Compromise decree 
in respect of eviction of tenant — 
Executability Tenant agreeing to 
vacate within six months or pay Rs. 10/- 
per day for overstay thereafter — 
Whether lease or licence. (X-Ref:— 
ag of Property Act (1882), Section 

- Brief Note:— (A) Where in view of 
compromise decree passed in second 
appeal by Hish Court while affirming 
decree of Courts below. the tenant ap- 
pellant had agreed to vacate the premises 
within six months unconditionally and in 
case of default he made himself liable to 
pay Rs. 10/- per day for each day till 
he vacated the premises, the only conclu- 
sion from this compromise decree was 
that the tenant was granted time to enable 
him to make his own arrangements and 
to make the building available to the 
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Landlady within six months failing 
which he was liable to pay damages. No 
new tenancy had been created. Only 
thing was that the tenant had been given 
concession to stay in the premises for 
six months and after that he was to pay 
damages till he vacated the same. Such 
a decree was executable. AIR 1972 Him 
Pra, 125, Affirmed, (Paras 5, 7, 8, 9) 

Index Note-— (B) East Punjab 
Urban Rent Restriction Act (3 of 1949), 
Section 3 — Notification under, dated 
18-8-1966 exempting new buildings from 
operation of Act — Continuance under 
Himachal Pradesh Urban Rent Control 
Act. (X-Ref:— Himachal Pradesh Gene- 
ral Clauses Act, 1968 (16 of 1969), Sec- 
tions 23, 2 (21)). 


Brief Note:— (B) In absence of anv 
new notification under Himachal Pradesh 
Urban Rent Control Act and in absence 
of there being no inconsistency between 
the provisions of the Himachal Pradesh 
Act and the East Puniab Urban Rent 
Restriction Act a notification under Sec- 
tion 3 of the latter Act in respect of 
newly constructed -buildings must be 
deemed to continue so long as it was inten- 
ded to be operative. (Para 11) 

Index Note:— (C) Himachal Pradesh 
Urban Rent Control Act (23 of 1971), 
Section 28 (2) — Scone of. 

Brief Note-— (C) Under Section 28 
(2), there is no question of saving anv 
Proceedings pending under the repealed 
Act. AIR 1972 H. P. 125, Affirmed. 

; ; (Para 12) 
Cases Referred: Chronological Paras 
AIR 1972 SC 819 = 1972 Ren CR 
33, Bhawanji Lakhamshu v. 
Himatlal Jamnadas ` 
AIR 1972 Puni & Har 144, Puniab 
_ and Sind Bank Ltd. v. Jagadish Lal 7 
AIR 1971 SC 1081 = 1970 Ren CR 
915, Bai Chanchal v. Syed Jala- 
luddin 7 
(1965) 67 Pun LR 974 = 1965 Cur 
LJ 638, Rajinder Kumar v. 


„Ba heshar Nath 11 
AIR 1960 SC 919 = (1960) 3 SCR 
441, Chartered Bank Ltd., Bombay 
v. Chartered Bank Emplovees 
. Union 8 
AIR 1958 Pat 546, Meghrai Sah v. 
Rajbansi Lal 9 


AIR 1956 Trav Co. 1 1955 Ker 


LT 924 (FB) Korah Punnen v. 
Prameswara Kurup 8 


AIR 1955 Bom 175 = 56 Bom LR 
893 Narayan Ramchandra v. 
Gangadhar Keshav 8 
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C. R. THAKUR J.:— This Letters 
Patent appeal is directed against the 
judgment of the learned Single Judge 
of this Court in ESA 1/72, dismissing the 
appeal of Bhagat Ram against the order 
of the District Judge affirming on appeal 
the order of the Senior Sub Judge. 
Mahasu, dismissing the obiections of 
Bhagat Ram judgment~debtor-appellant 
filed under Section 47 of the Civil Pro- 
cedure Code. 


2. Smt. Lilawati Galib is the 
owner of the premises known as “Om 
Bhawan”. below Lakkar Bazar. Simla. 


Bhagat Ram got the lease of the premi- 
ses as a tenant on 29th December. 1966. 
The period under the lease was for one 
year, due to expire on 6th December 
1967. On 15th May. 1967, the landlady 
gave a notice under Section 106 of the 
Transfer of Property Act determining 
the tenancy. The tenant having failed to 
vacate the premises, she instituted a suit 
for his eviction on 29th December. 1967. 
Since the building was completed on 27th 
December 1966, therefore under the 
notification, dated 18th August, 1966, 
issued by the Puniab Government with 
reference to Section 3 of the East Puniab 
Urban Rent Restriction Act. 1949 there- 
inafter called the Act), the building was 
exempt from the provisions of the Act 
for a period of five vears from the date 
of its completion. This period was to ex- 
pire on 26th December 1971. Hence a 
Tegular suit was brought by her on 29th 
December. 1967, which was decreed bv 
the trial Judge on 25th September, 1970. 
According to the defendant the building 
could not be exempt under the aforesaid 
notification. Against this decree of eject- 
ment. the appeal of Bhagat Ram to the 
District Judge was also dismissed on 11th 
November, 1970. Then a second appeal 
was filed in this Court which came up 
for hearing before me on 4th June. 1971. 
The parties entered into a compromise. 
In that it was admitted bv the tenant 
that the building was completed on 27th 
December. 1966. He agreed to vacate the 
the premises on or before 5th December, 
1971. unconditionally. failing which he 
was made liable to pav Rs. 10/- per day. 

That appeal, therefore was dismissed in 
view of that compromise and by that 
judgment and order, the present appel- 
lant was allowed six months’ period to 
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vacate the premises without any condi- 
tion and which period expired on 5th 
December 1971. The Himachal Pradesh 
Urban Rent Control Act. 1971 thereinafter 
called the Himachal Pradesh Act) had bv 
then come into force. On 6th December. 
1971. the landlady, who had obtained 
the decree brought out execution proceed- 
ings before the Senior Sub Judge for 
ejectment of the present appellant in pur= 
suance of the order of the High Court 
The judgment debtor filed objection peti- 
tion under S. 47 of the Civil P. C. and 
pleaded that Section 14 (1) of the H. P. 
Act barred the execution of the decree 
as conditions laid down in that section 
were not satisfied. It was further objected 
that the Act also barred the execution of 
the decree. It was also averred that the 
notification did not hold good for the 
H. P. Act, as the decree-holder stood 
deprived of its advantage on 5th Novem= 
ber. 1971. It was also pleaded that a fresh 
tenancy was created on 4th June, 1971, 
as a result of the compromise. At anv 
Tate, the order of the learned Single 
Judge was not executable and the decree- 
holder was merely entitled to a money 
claim to be calculated at the rate of Rs. 
10/- per day till the period the tenant 
chose to vacate the premises. 


_ 3. The executing Court dismissed: 
the objections and so did the District 
Judge on appeal and on second appeal 
the learned Single Judge by his judg- 
ment, dated 24th April. 1972 dismissed 
the appeal with costs. Hence this Letters 
Patent Appeal. . 


4. The first point raised by the 
Tearned counsel for the appellant is that 
the findings of the learned Single Judge 
are wrong, inasmuch as he has held that 
the continuation of the appellant under 
the terms of the compromise decree, 
amounted to a licence for six months and 
thereafter he was a trespasser and 
there was no relationship of landa 
Jord and tenant. According to him. vide 
this compromise decree a fresh lease had 
been created and that there was no pro- 
vision in the lease or the compromise 
which enjoined that he shall Ue liable 
to ejectment. Further by the P. Act, 
which came into force from Pa Novema- 
ber, 1971, he was protected and a decree 
obtained by the landlady prior to the 
enforcement of that Act was inexecutable 
and that if anv compromise had ` been 
executed against the provisions of the 
statute. the iatter must prevail. Further. 
he also contended that the period of five 
years elapsed on 26th December 1971 and 
thereafter the appellant was not liable to 
be ejected. save in accordance with the 
provisions of the H. P. Act. 
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5. The compromise decree passed 
by this Court in appeal in the regular 
civil suit is dated 4th June. 1971. Accord~ 
ing to the compromise arrived at the ap- 
pellant had agreed to vacate the premi- 
ses on or before 5th December, 1971. un- 
conditionally and in case of default he 
made himself liable to pav Rs. 10/- per 
day for each dav after that till such time 
he vacated the premises. By the order it 
was directed that Bhagat Ram shall be 
liable to pay damages at the rate of Rs. 
10/- per day. till such time he vacated 
the house. Thus from the aforesaid decree 
no other conclusion is possible excep? 
that he was granted this time to enable 
him to make his own arrangements and 
to make the building available to the 
landlady on or before 5th December. 1971, 
failing which, he was liable to pav the 
damages, as stated above. No fresh tenancy 
can be spelt out. either from the state- 
ment of the parties or from this order of 
the Court, whereby the appellant had 
been granted time to make his alternative 
arrangement for his residence and to 
vacate the building and deliver the same 
to the respondent.. 


6. According to Bhawanii Lakha= 
mshu v. Himatlal Jamnadas Dani. 1972 
Ren CR 33 = (AIR 1972 SC 819) the 
act of holding over after the expiration 
of the term does not create a tenancy of 
any kind. If a tenant remains in Dos- 
session after the determination of the 
lease the common law rule is that he is 
tenant on sufferance. A distinction 
should be drawn between a tenant cons 
tinuing in possession after the determina- 


tion of the term with the consent of the ` 


landlord and a tenant doing so without 
his consent. The assent of the landlord 
to the continuance of possession after the 


determination of the tenancy will create: 


a new tenancy. What section contempla~ 
tes is that there should be an offer of 
taking a new lease evidenced by the lessee 
or sub-lessea remaining in Possession of 
the property after his term is over and 
on the other side there must be a definite 
consent of continuation of possession by 
the landlord expressed by acceptance of 
Tent or otherwise. 


_ % This consent decree permitted 
the appellant to continue till 5th Decem= 
ber, 1971 and it nowhere states that a 
new tenancy had been created. The con 
tention of the learned counsel for the ap~ 
pellant is that that very permission 
of the landlord for his continuation 
in possession amounted to the crea- 
tion of a new tenancy and the 
learned counsel for the appellant wants 
to interpret this decree in this way 
because. according to him, the very obiect 
of the tenancy legislation is to protect the 


[Prs. 4-7] H.P. 59 


tenant from harassment of electment and 
from the increase of rent. etc. in these 
days of growing population when there 
is paucity of accommodation in the cities. 
He has relied on Punjab and Sindh 
Bank Ltd. v. Jagdish al. AIR 1972 
Puni and Har 144. wherein it is. stated 
that where a deed of compromise can be 
interpreted in two alternative wavs. the 
interpretation favourable to the judg- 
ment-debtor will be adopted. Be that as 
it may, but the wording of the present 
consent decree is quite explicit and un- 
mistakable. 


There is no room for any doubt 
or ambiguity which may be capa- 
ble of two interpretations. The decree 
is capable of only one interpretation that 
the appellant was given a concession to 
Stay in the premises under the terms of 
that compromise decree till the 5th 
December 1971 and after that he was to 
pay damages at the rate of Rs. 10/- ner 
day, till he vacated the same. Therefore, 
from this it can be clearly said that there 
Was no intention to create any further 
tenancy, rather. after the concession was 
over, the appellant was to pay penalty 
for his overstay. According to Bai 
Chanchal v.Syed Jalaluddin 1970 Ren. 
CR 915 = (AIR 1971 SC 1081) which is 
a case under the Bombay Rent Restric- 
tion Act where there was also a consent 
decree passed and which was sought to 
be executed and a similar plea was taken 
by the tenant-judgment-debtor, it was 
os by their Lordshins of the Supreme 


“Though the judsment debtors were 
Hable to immediate eviction. the decree- 
holders agreed to let them continue in 
possession for a period of five years. 
Since this concession was being granted 
as a special case, the decree-holders in- 
sisted that mesne profits should be paid 
et a much higher rate so much so that 
between all the defendants. governed by 
the two decrees of 8th July, 1946 and 28th 
February 1949, the amount pavable as 
mesne profits became Rs. 7.314-8-0 per 
annum which had no relation with the 
original rent of Rs. 199/- per annum for 
the entire land fixed by the lease of 1893. 
In fact. the decree-holders sought fur- 
ther protection by requiring the judg- 
ment-debtors to pay the mesne profits 
in monthly instalments, and the instal- 
ments were so fixed that the mesne pro- 
fits due for five years were to be paid 
within a period of three vears. There was 
the further clause that in case of default 
of payment of the mesne profits, the de- 
faulting judsment-debtors could be im- 
mediately called upon to deliver posses- 
sion. These terms can, in no way be in- 
terpreted as creating a new tenancy cons- 
tituting the decree-holders as landlords 
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and the judgment-debtors as their 
tenants. The terms of the consent decree 
neither constituted a tenancy nor a 
licence. All chat the decree holders did 
was to allow the judgment-debtors to 
continue in possession for five years on 
payment of mesne profits as a concession 
for entering into a compromise.” 


The authority is fully applicable to the 
facts of the present case and I think in 
the face of this authority pronounced by 
their Lordships of the Supreme Court 
placed in a similar situation. nothing more 
remains to be added in so far as the terms 
of this compromise decree are concerned. 


8. The cases cited before us O. C. 
Ganguly v. Kamalpat Singh Dugar 
AIR 1947 Cal 236: Chartered Bank, 
Bombay v. Chartered Bank Emplovees 
Union, AIR 1960 SC 919: Korath Punnen 
v. Prameswara Kurup Vasudeva Kurup 
AIR 1956 Trav Co 1 and Naravan Ram- 
chandra Patkar v. Gangadhar Keshav 
Musale, AIR 1955 Bom 175 oniy laid 
down the principle that to ascertain 
whether a document creates a lease or a 
licence, the substance of the document 
must be preferred to the form, and the 
real test is the intention of the parties 
whether they insisted to create a lease or 
a licence. Upon the facts before us it 
cannot be said that a tenancy was created 
‘under the terms of the decree which 
permitted the appellant to continue till 
5th December, 1971. From the perusal of 
the decree it Is apparent that there was 
no intention to create a lease.. On the 
contrary. the respondent was merely 
granted a concession to continue in pos- 
session of the property for another six 
months ‘by which date he was to make 
arrangement fot vacating the building 
and make delivery of the same to the 
landlady. A close perusal of the state- 
ment of Mukhtiat-Am of the landlady 
shows that he stated in auite unmistaka~ 
ble terms that appellant may be given 
six months time to vacate the premises. 


The appellant. who while prav- 
ing for six months time for vacating the 
building stated that for failure to vacate 
the building within six months he would 
be liable to pay Rs. 10 per dav. It is 
stated that rent was Rs. 34/- p. m. where- 
as the appellant agreed to pav Rs. 10 per 
day. This amount was merely in the 
nature penal mesne profits or damages 
for over-stay bevond the expiry of six 
months. The High Court had affirmed 
the decree of the courts below for eiect~ 
ment and the appellant had also agreed 
to vacate the premises after the expirv 
of six months unconditionally. Therefore, 
the intention of the parties is clear from 
their statements în the court that they 
did not intend to create any fresh lease. 
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_ 9% The further contention of the 
learned counsel for the appellant is that 
there was nothing in the decree which 
enjoined that he shall be liable to eject- 
ment after six months. Therefore. in the 
absence of that the decree was inexecu- 
table. For this proposition the learned 
counsel has placed reliance upon Meghrat 
Sah v. Rajbansi Lal, ATR 1958 Pat 546 
and Khalli Rath v. Eppili Ramachandra, 
AIR 1953 Orissa 74. In the Orissa case it 
Was held that:— 


“Where in a suit for possession a 
decree was Passed on the basis of a com- 
promise arrived at between the parties 
wherein it was stipulated that the tenant 
would vacate after a certain date but what 
would happen in the event of a violation 
of this provision was not stipulated or 
agreed to between the parties. the decree 
Was not executable merely because the 
suit itself was for possession.” 


Similar was the view taken in the Patna 
case. The decree in the present case gave 
a time of six months to the respondent 
to vacate the premises failing which he 
was held liable to pav Rs. 10/- per dav 
as damages till he vacated the building. 
These authorities are distinguishable from 
the facts of the present case inasmuch as 
In the instant case if the statements of 
the parties are read as a whole which 
amount to a compromise entered into 
between them it was agreed that the res« 
pondent-appellant would vacate the pre 


‘mises after six months unconditionally, 


and that in case he did not vacate the 
building he was liable to pay Rs. 10/= 
per day as damages till he vacated the 
same. But in so far as the statement of 
Mukhtiar-Am of the landlady is concer- 
ned he had simply stated that he save 
him six months’ time to vacate the build- 
ing. The Court on the basis of these state~ 
ments granted six months’ time, but ulti- 
mately dismissed the appeal, thus affirm- 
ing the decision of the Courts below. which 
was a decision for eiectment of the ap- 
pellant from the premises. Therefore. it 
cannot be doubted that the decree is exes 
cutable, 


10. It has further been contended 
bv the learned counsel for the appellant 
that under Section 2 (i) of the Himachal 
Pradesh Act. which came into force on 
the 5th November, 1971, a ‘tenant’ means 
any person by whom or on whose account 
rent is payable for a building or rented 
land and includes a tenant continuing in 
possession after the termination of the 
tenancy in his favour 
basis of this definition he wants us to 
hold that the present appellant who is 
also continuing in possession after termi- 
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nation of his tenancy in his favour is a 
tenant within the definition of a tenant 
under the Act. Undoubtedly. the defini- 
tion of the word ‘tenant’ is very wide 
and it embraces within its scope even a 
person who is ‘continuing in possession 
after determination of his tenancv in his 
favour’ It will. however. be seen pre- 
sently that the Himachal Pradesh Act 
does not apply upon the facts of the pre= 
sent case, and therefore no question can 
arise of invoking the definition of “tenant 
in that Act. 


11. The cases Karnani Industrial 
Bank Ltd. v. Satva Niranjan Shaw. ATR 
1928 PC 227 and Gurupadappa Shiv- 
lingappa v. Akbar Savad Budan Kadri, 
ATR 1930 Bom 252 relied upon by the 
learned counsel for the appellant are not 
applicable to the facts of the present case. 
There is no doubt that the parties com- 
promised whereunder six months’ time 
was given to the appellant, but ultimately 
the appeal was dismissed and that clearly 
shows that there was no fresh lease 
rather, the tenancy had determined and 
the appellant was given a concession of 
staving on for six months. Similarly the 
authority Rajinder Kumar v. Basheshar 
Nath. (1965-67) Puni LR 974 which savs 
that a tenant continuing in Possession after 
the termination of his tenancy Temains a 
tenant and cannot be treated as a trespas- 
ser is also not applicable. The matter is 
quite simple. At the relevant time it may 
be stated that neither the Himachal Pra- 
desh Act nor the East Puniab Urban 
Rent Restriction Act was applicable to 
the premises in auestion. There was a 
notification issued under Section 3 of the 
latter Act exempting the building from 
the operation of the Act and it was in 
these circumstances that a regular suit 
had been filed by the landlady for eject- 
ment of the appellant from the premises 
and she had obtained a decree before the 
expiry of the exemption period of five 
years which was to expire on 26th Decem- 
ber. 1971. 


Further, the decree was sought 
to be executed at a time when neither of 
these two Acts were applicable to the 
premises in question. There is no doubt 
that the Himachal Pradesh Act of 1971 
had come into force with effect from 5th 
November, 1977 and the execution of the 
decree was taken out on the 5th Decem- 
ber 1971 and the Himachal Pradesh 
Government had not issued any notifi- 
cation exempting anv such buildings 


from the operation of the Act. Now the’ 


further question that arises is whether 
the notification whereunder the newly 
constructed buildings were exempt from 
the operation of the East Puniab Urban 
Rent Restriction Act had also ceased to 
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be effective after the repeal of the Pun~ 
jab Act or it still survived. The conten- 
tion advanced on behalf of the appellant 
is that the same had ceased to be effec- 
tive on the coming into force of the Act. 


‘whereas on the contrary the learned 


counsel for the respondent submits that 
the same still survives. In order to ap- 
preciate- this point we have to look to 
Section 23 of the Himachal Pradesh Gene 
ral Clauses Act in this connection, which 
is to the following effect: 


“Where any Himachal Pradesh Act 
ïs repealed and re-enacted with or with- 
out modification, then unless it is other- 
wise expressly provided, anv appoint- 
ment, notification order, scheme. Tule, 
form or bye-law made or issued under 
the renealed Act shall so far as it is not 
inconsistent with the provisions re-enac- 
ted, continue in force and be deemed to 
have been made or issued under the pro- 
visions so re-enacted. unless and until it 
is superseded by any appointment, notifi- 
cation. order, scheme rule, form or bye- 
law made or issued under the provisions 
So re-enacted.” 


We have also to Sea Section 2 (21) of the 
Himachal Pradesh General Clauses Act 
which defines. 


“ ‘Himachal Pradesh Act’ shall mean 
an Act made by the Legislative Assembly 
of Himachal Pradesh. or an Act of any 
other State extended to Himachal Pra- 
desh as it existed immediately before 
Ist November 1966 bv the Government 
of India or an Act of an erstwhile Ruler 
and in force in any part of Himachal Pra- 
desh or a Puniab Act in force in the areas 
added to Himachal Pradesh under S. 5 of 
the Puniab Reorganisation Act, 1966 by 
virtue of S. 88 of the aforesaid Act.” 


Now reading these two Sections it would 


be obvious that any notification, order. 
scheme rule, form or bve-law made of 
issued under the repealed Act shall so 
for as it is not inconsistent with the 
provisions re-enacted continue in force 
and be deemed to have been made of 
issued under the provisions so re-enacted, 
unless and until it is superseded by anv 
appointment, notification, order scheme. 
rule, form or bve-laws made or issued 
under the provisions so re-enacted. It is 
not disputed that there is no new noti- 
fication issued under the provisions so 
re-enacted and from the comparison of 
the Sections of the two Acts it is also 
clear that there is no inconsistencv. 
Therefore. this notification shall be 
deemed to continue to apply to the said 
building till the 26th December, 1971 
when five year’s period expired from the 
date of the construction. That being so, 
the execution proceedings brought out by 
the landladv were validly taken and the 
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decree was executable. There was no ques- 
tion of the decree etc. being barred from 
execution by the provisions of Section 14 
of the Himachal Pradesh Act or Section 
13 of the Punjab Act. 


12. 
pondent has relied on Section 28 (2) of 
the Himachal Pradesh Act which. accord- 
ing to him. saves such decrees from the 
operation of the Act. We do not find any 
merit in the argument advanced by the 
Jearned counsel. On the contrary we are 
entirely in agreement with the finding of 
the learned single Judge when he savs 
that this section does not assist either the 
appellant or the respondent because 
there is no auestion of saying any pro- 
ceedings pending under the repealed Act. 
The proceedings leading to the decree 
were not initiated under any provision 
of that Act and there was no auestion of 
their being continued under those provi- 
sions. Therefore, the appeal has no merits 
and is liable to be dismissed. 


13. The appeal is dismissed with 
costs. 


R.’ S. PATHAK J.:-— 14. I agree. 
Appeal dismissed, 
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Shiv Ram, Appellant v. Thakar Dutt 
Respondent. 
Second Appeal No. 5 of 1960. D/- 
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Index Note:— (A) Civil P. C. (1908), 
Q. 13 Rule 4 — Failure to make endorse- 
ment — Effect — Omission to make the 
endorsement required under Order 13 
Rule 4 does not preclude the considera- 
tion of the document from evidence. AIR 
1943 P. C. 83 and AIR 1937 Pat. 222 
and AIR 1957 Him Pra 23 and AIR 
1961 Madh Pra 6, Rel. on: AIR 1916 
F. C. 27 and ATR 1966 Andh Pra 184 and 
AIR 1969 Puni 256 and AIR 1928 Lah 
142, Distinguished, (Parag 5, 6) 


Index Note:— (B) Evidence Act 
(1872), Section 45 — Reference to expert 
— Mere request made in passing during 
the arguments for referring a document 
to am expert cannot be treated as an 
application for the same — Proper appli- 
cation giving out grounds for doubting 
the genuineness of the document is a pre- 
condition for such reference. {Para 8) 


Index Note:— (C) Registration Act 
(1908), Section 17 (1) (a) — Requisites 
for registration —- A document fecord- 
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Learned counsel for the res- 


A. iR. F 
ing a transacton which has already taken 
effect is not a document which creates 
any rights so as to fall within the see- 
tion. AIR 1931 Bom. 105, Rel. on. 

(Para 9) 


Cases Referred: Chronological Paras 


AIR 1969 Puni 256 = 71 Pun LR 
. 177, Prithi Rai v. Hans Rai 6 
AIR 1966 Andh Pra 184 = 1965 
2 Andh WR 276 Kolli Eranna v. 
Bellam Konda Thimmiah 6 
AIR 1961 Madh Pra 6 = 1960 MP 
LJ 1346, Vinayak Dattatraya v. 


Hasanali 5 
ATR 1957 Him Pra 23. Pitambar 
Das v. Raimata Shanti Devi 5 


ATR 1943 PC 83 = 1943 Al LJ 
292. Gopal Dass v. Sri Thakurii 
AIR 1937 Pat 222 = 161 Ind Cas 
164, Mukhi Ram v, Firm Kamta 


Prasad Balam Das 5 
AIR 1931 Bom 105 = 32 Bom LR 

1385, Vishvanath Ramji v. 

Rahibai Ramii 3 


AIR 1928 Lah 142 = 29 Pun LR 
331, Imam-ud-Din v. Sri Ram 
Perbhu Dial 

AIR 1916 PC 27 = 43 Ind App 
212, Sadik Husain v. Hashim Ali 5 


A. C. Sud and K. D. Sud. for Appel- 
lant. R. K. Gupta and D. Gupta, for Bes- 
pondent. 


R. S. PATHAK, C. J.:— This is a 
defendants’ appeal arising out of a suit 
for a declaration of the plaintiffs’ share 
in joint property. 


2. One Unchab had four sons. 
Kesru, Bahau alias Gobind Ram, Musadd? 
and Chaudhry who were owners of the 
land in dispute. Upon the death of Kesru 
his share in the land was mutated in the 
name of his three sons Anant Ram (defen~ 
dant No. 11) Thakar Dutt (plaintiff), and 
Shiv Ram (defendant No. 12). Bahau died 
without issue and his share was mutated 
in the names of his brothers. Musaddi and 
Chaudhry and the sons of his deceased 
brother. Keshri. Chaudhry died, and his 
share was mutated in favour of his 
widow. sons and daughters who are de= 
fendants nos. I to 10. Musaddi also died 
without issue. He had gifted his share to 
defendant no. 1. The plaintiff alleged 
that he was entitled to 9/24 share in the 
entire land on the basis that Bahau had 
appointed him his heir and also that the 
gift by Musaddi in favour of defendant 
no. 1 was invalid. 


3. The trial court held that the 
gift by Musaddi in favour of Sita Ram 
could not be assailed. It also held that the 
plaintiff was entitled to the entire inter- 
est of Bahau in the land. Accordingly, 
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it granted a declaration that the shares 
of the parties were as follows:— 


Plaintiff .....cecceee 40/120 
Defendant No, 1. cessscceceseees 33/120 
Defendants 2 to 10 sscccee 3/120 each 
Defendant No. 11. sesssessssse 10/120 
Defendant No. 12. sersesscess 10/120 


An appeal was filed against that decree 
bv some of the defendants but the appeal 
has been dismissed by the learned District 
Judge, Mahasu. And now this second 
appeal has been preferred bv the defen- 
dants. 


4. As before the lower appellate 
court, the only contention raised before 
me is that the document (marked ‘X’) 
which purports to have been executed bv- 
Bahau in favour of the plaintiff cannot 
be taken into account. and therefore the 
lower appellate court erred in declaring 
that the plaintiff was entitled to a 40/120 
share in the land. The document is chal< 
- lenged on a number of grounds. 


5. It is urged that no endorse- 
ment was made by the trial court on the 
document as required under Order 13 
rule 4 of the Code of Civil Procedure and 
it should not have been considered at all 
in evidence, 0.13 R. 4 of the Code requires 
that a document which has been ad= 
mitted in evidence should bear an endor- 
sement by the Judge as to the number 
and title of the suit, the name of the per= 
son producing the document, the date on 
which it was produced and a statement 
of its having been so admitted. It is sub- 
mitted by learned counsel for the appel- 
lants that a document is admitted when 
the Judge makes an endorsement of ad- 
mission thereon, and as there is no such 
endorsement the document cannot be 
considered to have been admitted in evi- 
dence. In my opinion, the contention is 
without substance. It is not correct to 
say that the endorsement by the Judge 
brings about the admission of the docu~ 
ment. On the contrary. as is plain from 
Order 13 Rule 4. the endorsement presun= 
poses that the document has already been 
admitted in evidence. The document must 
first be admitted in evidence and then 
follows the endorsement under Order 13 
rule 4. See Gopal Dass v. Sri Thakurii 
AIR 1943 PC 83; Mukhi Ram v. Firm 
Kamta Prasad Balam Das, AIR 1937 Pat 
222; Pitamber Das v. Raimata Shanti 
Devi, AIR 1957 Him Pra 23 and (Mish~ 
Timal v. District Cooperative Growers’ 
Association Lid. Balaghat) AIR 1961 Madh 
Pra 6. Learned counsel refers to Sadik 
Husain v. Hashim Ali AIR 1916 PC 27. 
In that case. the Privy Council merely 
deprecated the failure of the presiding 
Judge to comply with the provisions’ of 
Order 13 rule 4 to endorse in his own 
hand that a document was proved against 
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or admitted by the person against whom 
it was used. The Judicial Committee did 
not hold that in the absence of the en- 
dorsement contemplated by Order 13 rule 
4 the documents before it could not be 
treated as having been admitted in evi« 
dence. They did observe that thev would 
refuse to read or permit to be read or 
used any document not endorsed in the 
manner required. but that was. as the 
Judicial Committee clearly stated. “with 
a view to insisting on the observance of 
the wholesome provisions of the statutes.” 


6. Reference has also been made 
to Kolli Eranna v. Bellamkonda Thim- 
maiah. AIR 1966 Andh Pra 184. There 
also the question was whether the docu- 
ment under consideration had been ad- 
mitted in evidence. The Court referred to 
the absence of the endorsement reauired 
by Order 13 rule 4 and also other evi- 
dence on the record to show that the 
document had not in fact been admitted 
in evidence. The learned Judges did not 
Jay down that the endorsement contem- 
plated by Order 13 rule 4 has the effect 
of admitting the document. On the con- 
trary they considered the presence of 
such an endorsement as evidence merely 
that the document had been admitted in 
evidence. The next case placed before me 
is Prithi Rai v. Hans Rai. (1969) 71 
Pun LR 177 = (AIR 1969 Puni 256). It 
was held by the learned Judge in that 
case that when a document is exhibited, 
the particulars mentioned in Order 13 
rule 4 of the Code have to be endorsed 
on the said document and if that has not 
been. done it cannot be said that the docu- 
ment was exhibited in accordance with 
law. Finally reliance is placed on. Imam- 
ud-Din v. Sri Ram Perbhu Dial. AIR 
1928 Lah 142. In that case also it was not 
laid down by the learned Judges that the 
omission to make the endorsement re- 
quired by Order 13 rule 4 must be regard- 
ed as precluding the consideration of the 
document from evidence. 


7. In the present case, an objec- 
tion was raised to the admissibility of 
the document before the trial court. and 
the trial court after considering the evi- 
dence on the record including the oral 
testimony of a number of witnesses, came 
to the conclusion that the document was 
duly proved and was admissible in evi~ 
dence, and accordingly it directed the 
document be marked Ex. P-X. In my 
opinion the first contention raised by 
Jearned counsel for the appellants has 
no force and must be rejected. 


8. The second ground urged by 
Tearned counsel is that the document is 
not a genuine document. A number of 
circumstances have been adverted to. It 
is said that it is a fabricated document, 
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and reference has been made to the cir- 
cumstance that in the list of “reliance” 
it is entered in ink different from that 
in which the other documents have been 
referred to. Then it is said that in the 
statement before the revenue authorities 
Anant Ram did not refer to that docu- 
ment at all while in the statement of 
Thakar Datt it is mentioned that a gift 
was made to him. A number of other cir- 
cumstances have also been alluded to 
showing that the document should ordi- 
narily have been produced on different 
occasions but was not produced, and there- 
fore it should be held that the document 
was prepared for the purposes of the suit 
only and cannot be regarded as genuine. 
After hearing learned counsel at length 
and upon a consideration of the material 
on the record I am unable to hold that 
the finding of the courts below is errone- 
ous that the document is a gen- 
wine document. It is also stated that 
an oral prayer was made to the 
lower appellate court for referring 
the document to an expert for an opinion 
as to its genuineness. It seems that the 
prayer was made orally during argu- 
ments. and it was rejected orally. A com~ 
plaint has been made of this in one of 
the grounds in the memorandum of an~ 
peal. It seems to me that little regard 
can be paid to this when no application 
was made making out a case for referr- 
[ine the document to an expert. A Te- 
quest made in passine during arguments 
before the court that the document 
should be referred to an exnert cannot 
be treated with the same regard as a 
proper application setting out the facts 
and grounds upon which that praver is 
made. Accordingly. I would affirm the 
findings of the courts below as to the 
genuineness of the document marked ‘X’. 


9. The last ground put forward 
by learned counsel for the appellants is 
that the document was compulsorily 
registrable under the Indian Registration 
Act. and no effect can be given to it as 
it was not registered. It is urged that 
the document is a gift deed inasmuch as 
it purports to transfer in praesenti the 
interest of Bhau in favour of the plain- 
tiff. Section 17 (1) (a) of the Indian 
Registration Act provides for the compul~ 
sory registration of instruments of gift 
of immovable property. There is noth- 
ing to show that the terms of the docu- 
ment create a gift. All that it savs is 
that Bhau sets down in writing that all 
his property should devolve on Thakar 
Datt. There is a further recital that he 
would not change his mind in that 
regard. This demonstrates that there was 
no transfer of interest in praesenti be~ 
cause if that was so there would have 
been no occasion for considering a sub- 


Simla Municipality v. Gurdial Singh 


A. LR. 


sequent change of intention. It is also 
urged that the document would fall 
under Section 17 (1) (b) of the Indian 
Registration Act as it is an adoption 
deed. An adoption deed is mentioned in 
entry 3 of Schedule 1 to the Indian 
Stamp Act. An adoption deed is referred 
to there as an instrument (other than 
will) recording an adoption or conferring 
Or purporting to confer an authority to 
adopt. A document recording an adoption 
presupposes that an adoption has al- 
ready taken place. It is the record of a 
transaction already effectuated. See 
Vishvanath Ramii v. Rahibai Ramii. 
AIR 1931 Bom 105. A document record- 
ing a transaction which has already 
taken effect is not a document which 
creates any rights so as to fall within 
Section 17 (1) (b) of the Indian Registra- 
tion Act. This contention must also fail. 


No other contention has been raised 
before me. The appeal fails and is dis- 
missed with costs. 

Appeal dismissed. 
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CHET RAM THAKUR, J.— In this 
appeal a preliminary obiection has been 
raised by the learned counsel for the 
respondent that the appeal is not main- 
tainable to this Court inasmuch as the 
Gurisdictional value as given in the plaint 
is Rs. 2.975/- and according to Sec- 
tion 39 of the Puniab Courts Act, an 
appeal from a decree or order of a Sub 
Judge shall lie— 

(a) to the District Judge— 

(i) where the decree or order was 
made before the 28th dav of June, 1963, 
and the value of the original suit in 
which the decree or order was made did 
mot exceed five thousand rupees. or 


(ii) where the decree or order is 
made after the 28th dav of June 1963. 
and the value of the original suit in 
which the decree or order is made does 
not exceed ten thousand rupees: and 

(b) to the High Court in anv other 
ease.” 

2. This maT GRE 3 aal 

as made on 28th arch, , hence 
the appeal lay to the District Judge and 
not to the High Court. f 

3. The facts of the case briefly 
are that the plaintiff auctioned the lease 
of the right of collection and recovery of 
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parking fee for motor vehicles on the 
Motor Stand, Simla. during the vear 
commencing from ist April. 1958 and 
ending on 3Ist March 1959. This auction 
was made on 14th March, 1958 and the 
highest bid for Rs. 6100/- was of defend- 
ant No.1, acting for and on behalf of 
defendant No. 2 as its proprietor. This 
bid was accepted bv the plaintiff. Out of 
the jease money the defendant paid 
Rs, 3125/~ to the plaintiff on various dates 
and entered into an agreement (P. B.) 
for payment of the balance. According 
to the plaintiff the balance due from the 
defendants was Rs. 2975/- and which thev 
failed to pay despite several demands. 
The plaintiff filed a suit for recovery of 
the aforesaid amount. He fixed the 
value of the subiect-matter of the suit 
for purnoses of jurisdiction and court- 
fee at Rs. 2975/-. The suit was resisted on 
a number of grounds. giving rise to the 
following issues: 


1. Is the document dated 17th Octo- 
ber, 1958 marked P. B. a lease and com- 
pulsorily registrable? 

2. If so. what is the effect of non- 
registration of the document on its vali- 
dity or admissibility in evidence? 


3. Is P. B. insufficiently stamped 
and if so what is its effect? 
4. Was there no valid agreement 


between the parties to the suit? 


5. To what relief is the plaintiff 
entitled? 


4. After the conclusion of argu- 
ments on 24th August, 1960 the case was 
reserved for orders. On the same date. 
the plaintiff made an application pur- 
porting to be one under Order 6. Rule 17 
of the Civil Procedure Code. Vide para- 
graph 4 of the application it was sub- 
mitted “that without prejudice to the 
above submission, it is further submit- 
ted that in case the learned Court holds 
that the said agreement, Exhibit P. B. 


“(stated as Ex. P, 2) reauires compulsory 


registration and is inadmissible in evi- 
dence for want of such registration then. 
in that event the plaintiff would be 
entitled to claim from the defendants 
compensation for having collected the 
fee during the year 1958-59”. In para 
No. 5 it was stated “that in order to 
determine such compensation it mav be 
necessary for the defendant to render 
accounts of the collections made by him 
during the vear.” Therefore, he praved 
for permission to amend the plaint so as 
to insert the following clause: 


“That if it found that the agree- 
ment sued upon is inadmissible in evi- 
dence and inoperative for any reason 
whatsoever then in that event. the plain- 
tiff would be entitled to receive from 
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the defendants compensation under Sec- 
tions 65 and 70 of the Contract Act or 
in equity. The amount of such com- 
pensation would be the amount which 
the defendants had agreed to pav under 
the agreement or can be ascertained. if 
the defendant so desires bv his render- 
ing accounts of collections made under the 
said agreement during the year 1958-59. 
The plaintiff would be prepared to pav 
additional Court-fee, if the amount so 
ascertained exceeds the claim in suit.” 


This amendment was opposed bv the de- 
fendants. The learned Senior Subordinate 
Judge pronounced the judgment in the 
case on 26th August, 1960 and towards 
the close of the judgement it has been 
stated that. “On 24th August, 1960, the 
plaintiffs counsel wave an application 
under Order 6 Rule 17 Civil Procedure 
Code for amending the plaint, should it 
be held that P. B. is inadmissible. This 
application is obviously the resul of a 
very belated afterthought, in this over 
a year old case and cannot be accepted 


at this stage. So it is disallowed.” The 
suit was dismissed with costs. 
5. Against this judgement and 


decree dismissing the suit the plaintiff 
went in appeal to the District Judge. who 
accepted the appeal, set aside the iudg- 
ment and decree and remanded the case 
to the Court of the Senior Sub-Judge. 
Simla under Order 41 Rule 23-A Civil 
Procedure Code for a fresh trial and de- 
cision, after allowing the plaintiff-anpel- 
lant to amend the plaint in the light of 
observations made by hi 


6. After the remand the learned 
Senior Subordinate Judge allowed the 
amendment as would be found incorpora- 
ted in Para No. 7 of the plaint. In Para 
No. 10 of the amended plaint the value 
of the subiect-matter of the suit for pur- 
poses of jurisdiction and court-fee was 
fixed at Rs. 2975/-, and also claimed a 
decree for Rs. 2975/- with costs of the 
suit and future interest from date of 
suit till date of realization of the amount 
or in the alternative praved for rendition 
of the accounts from the defendants of 
the amounts received by them as parking 
fee during the vear 1958-59 and for a 
decree for the total amount thus received. 
After the remand the Senior Subordinate 
Judge framed the following issues in the 
case: 

1. What is the effect of the District 
Judge’s finding (in the remand order) 
about Exhibit P. B., dated 17th October. 
1958? 

2. Whether the plaintiff is entitled 
to any compensation or damages. if so 
how much? 

Issue No. 1 is not relevant for the pre- 
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sent purpose. Issue No. 2 was split up 


into two parts: 


(a) whether the defendants are liable 
or not, and (b) for how much amount. 
He held on the first part of the issue that 
the defendants were not Hable. On the 
second part it was held: 


“Although in view of the above 
findings no decree can be passed against 
the defendants still the point has to be 
decided.” 


He discussed the evidence and concluded: 


“So the advantage to be restored to 
the Municipal Committee would come 
up to Rs. 5354/- had the defendants been 
held liable and I hold accordingly. But 
since the defendants were found not to 
be liable, so the suit is dismissed.” 


It is against this judgment and decree 
dismissing the suit that the appeal was 
filed in this Court. It is this amount of 
Rs. 5354/- which the learned Senior Sub- 
Judge had arrived at asthe amount claim- 
able by the plaintiff from defendant 
in case he had been held liable which the 
defendant took as the value for determin- 
ing the forum of appeal. According to him 
under Section 7 (iv) (Ð). the value for 
purposes of jurisdiction is the same which 
is fixed by the plaintiff for purposes of 
court-fee and in case of appeal it would 
be the value which has been determined 
bv the Court as the value of the subiect- 
matter of the suit. In the instant case, 
according to him, the value of the sub- 
ject-matter of the suit as determined 
by the trial Court is Rs. 5,354/-. There~ 
fore. it was this value which determin- 
ed the forum of appeal. He also relies 
on a number of authorities of various 
High Courts for this submission of his. 
The learned counsel for the respondent 
contends that the value for purposes of 
court~fee and jurisdiction which has once 
been fixed by the plaintiff in the plaint 
will remain the same irrespective of 
findings and will not vary in case the 
suit is dismissed. He has supported his 
argument by a number of authorities. 


T. The first authority relied upon 
is Tirath Ram v. M/s. Chaudhry Mal 
Mangat Ram, (AIR 1961 Him Pra 22). 
According to this authority the forum 
of appeal in a suit for accounts would 
depend on the value of the relief as 
set out in the plaint and not on the 
amount for which the decree may have 
been passed. The second authority cited 
by the learned counsel is Kalu Ram v. 
Hanwant Ram, (AIR 1944 Lah 488 (FB)). 
In this case in a suit for recovery of 
money on unsettled accounts the plain- 
tiff valued the suit for purposes of 
court-fees and. jurisdiction at Rs. 8,000/-. 
The trial court found that he was en= 
titled to get Rs. 3,375-4-6, whereupon 
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both the plaintiff and defendant appeal- 
ed. The defendant appealed to the Dis- 
trict Court, valuing his appeal at Rupees 
3378-4-6. While the plaintiff appealed to 
High Court claiming a further sum of 
Rs. 6,000. The question to be determin- 
ed was whether both the appeals lay to 
District Court or to the High Court. So, 
it was held by the Full Bench of that 
Court that the value of the subject- 
matter of the original suit was Rs. 8,000, 
for which the Subordinate Judge had 
claimed a decree and, therefore. under 
Section 30 (1), Punjab Courts Act, ap- 
peals against the decree whether insti- 
tuted by the plaintiff for enhancement 
of the decretal amount or by the defen- 
dant for the total dismissal of the suit 
Jay to the High Court, Therefore, from 
this it would follow that according to 
this authority in suits for recovery of 
money due on unsettled accounts the 
value as determined for computation of 
court-fee is the value as given in the 
plaint unless it is enhanced by an ad- 
judication of the Court ; 
sum is due, in which case it is this latter 
sum which becomes the value on which 
court-fee is computed and which, there- 
fore, is also the proper value for pur- 
poses of jurisdiction. Further there is 
no variation of the value as originally 
fixed in the plaint if the amount found 
due is less than that claimed or if the 
suit is dismissed the plaintiff being held 
entitled to nothing. In the last mention- 
ed class of cases the value as originally 
fixed continues to be the value for com- 
putation of court-fee and consequently 
is also the value for purposes of juris- 
diction. 

In this case it was also observed 


that the Punjab Courts have held in a 
long series of decisions that in suits for 


recovery of money due on unsettled ac~ 


counts the value which the plaintiff is 
permitted to fix on the plaint is merely 
tentative, intended to serve as a start- 
ing point for the inquiry, and that the 
real value is the amount which is finally 
found due by the Court on taking the 
account and for which it passes a de- 
eree in favour of one or other of the 
parties. It considered various cases of 
other High Courts and found that in Cal- 
cutta preponderance of authority is in 
favour of the view taken by the Punjab 
Court. However, the Madras High 
Court’s view is that in suits for accounts 
or mesne profits the value of the sub- 
fect-matter for the purposes of jurisdic- 
tion is the value as given in the plaint 
and the adjudication of the Court can- 
mot alter it. In Allahabad the course of 
decisions has not been uniform. In Bom- 
bay the conflict of judicial opinion is 
much more marked, there being several 


that a higher- 
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cases on either side, It, therefore, fur~ 
ther held: 

“In a matter like this we should, in 
the absence of a clear statutory provi- 
sion to the contrary, act on the principle 
of stare decisis et non movere quieta, 
and decline to make a departure from 
the existing practice so as to unsettle a 
rule of procedure which has been fol- 
lowed consistently, and uniformly in this 
province for more than half a century.” 

But the facts of the case in hand 
are distinguishable. Here the valuation 
for purposes of court-fees and jurisdic- 
tion has been fixed at Rs. 2.975). even 
in the amended plaint. The Court found 
that the defendant was not liable for 
damages. It was because of the fact 
that the appellate Court had remanded 
the case and in order to obviate the ne- 
cessity of a further remand the trial 
Court gave a finding in the alternative 
that Rs. 5,354/- was the amount which 
the defendant could be asked to restore 
to the plaintiff on account of damages 
for use and occupation of the premises. 
But the ultimate result was that the 
suit was dismissed, and that way the 
plaintiff was held entitled to nothing. 
It was not obligatory on the Court to 
record a finding whether the defendant 
was liable to restore the benefit amount- 
ing to Rs. 5,354/- when from the mate- 
rial on the record it had come to a defi- 
nite finding that the defendant was not 
liable to pay anything. Hence in such a 
case. in my view, it is the value as fixed 
by the plaintiff in the plaint which shall 
determine the forum of appeal and not 
the value as found by the tria] Court 
while giving alternative findings under 
an issue merely to obviate the necessity 
of remand while eventually dismissing 
the suit of the plaintiff. 

Abdul Hamid v. Mt. Khatoon Zaman 
Begam (AIR 1951 Lah 397) is not a case 
which has got a bearing on the facts of 
the present case. inasmuch as in that 
case the plaintiff had earlier claimed 

ee reliefs and the value of the suit 
for purposes of jurisdiction was thus 
fixed at Rs, 1,00,260/-. On certain ob- 
jections raised by the defendants, the 
plaintiff applied for leave to amend the 
plaint by deleting one relief. The plaint 
was allowed to be amended and in the 
amended plaint he claimed two reliefs 
only. He valued the suit for purposes 
of jurisdiction at Rs, 130/- for each re- 
lief or Rs. 260/- in all, and paid ad 
valorem court-fee on that amount. The 
defendant raised further objection that 
the suit with respect to 16 out of 32 pro- 
perties in list (B) was not one for ad~ 
ministration but was really one for pos- 
session of the plaintiff's share by parti- 
tion. The Court accordingly directed the 
plaintiff to pay ad valorem court-fee on 
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his share of the 16 properties. The plain- 
tiff having failed to comply with the 
order the Sub-Judge rejected the plaint. 
An appeal was filed to the District Judge 
valuing the appeal for purposes of juris- 
diction at Rs, 260/- which was the value 
of the suit as fixed in the amended 
plaint, A preliminary objection was 
taken on behalf of the defendant-res~ 
pondents that the appeal had been 
wrongly instituted in the District Court 
and that it should have been presented 
in the High Court, as the forum of ap- 
peal was to be determined not by the 
value of the suit for purposes of juris- 
diction as fixed in the amended plaint, 
but by the value as given in the original 
plaint. The Additional] District Judge 
accepted the objection of the defendants 
and held that the appeal lay to the High 
Court and returned the memorandum of 
appeal to the appellant for presentation 
in the High Court, So. it was in view 
of these facts that the High Court held 
that in such a case the valuation, as 
given- in the original plaint, is no longer 
the valuation of the suit, but it is the 
relief asked for, and the value fixed in 
the amended plaint which determine the 
nature and forum of the suit as well as 
of appeal under Section 39, Punjab 
Courts Act. 


8. In Abdul Majid v. Ala Bux, 
(AIR 1925 All 376), the subject-matter 
of the suit for purposes of jurisdiction 
and payment of court-fee was Rs. 2,500/- 
and the Subordinate Judge gave a decree 
for Rs. 5,796-9-3 and the defendant filed 
his appeal in the High Court valuing it 
at the amount which had been awarded 
in the decree by the Subordinate Judge. 
It was held therein that in order to 
determine the proper appellate Court, 
what has to be looked at, is the value 
of the original suit, that is to say, the 
amount or value of the subject-matter 
of the suit. The word “value” must be 
taken to be the value assigned by the 
plaintiff in his plaint and not the value 
as found by the Court unless it appears 
that either purposely or through gross 
megligence, the true value has been al- 
together misrepresented by the plaintiff. 


Putta Kannayya Chetti v. Venkata 
Narasayya (AIR 1918 Mad 989 (2)) was a 
suit for dissolution of partnership and 
for accounts, and the plaintiff valued 
the subject-matter of the suit at Rupees 
2,000/- and instituted it in the Court of 
the District Munsif, who after taking 
accounts found that the plaintiff was 
entitled to Rs. 5,557-7-1 and gave him 
a decree for that sum and interest. The 
defendants filed an appeal in the High 
Court. A preliminary objection was rais- 
ed by the plaintiffi-appellant that the 
appeal should have been preferred to 
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the District Court. On this the High 
Court held that in every case where the 
Court is seized of jurisdiction, it cannot 
and does not lose it by any change in 
the value of the subject-matter of the 
suit after the institution of the suit or 
by the precise ascertainment of its value 
in cases which do not admit of such as« 
certainment at the time of institution, 
except when the plaint is allowed to 
be amended. The value of the subjecta 
matter of a suit must be its valuation 
at the time of the institution. and the 
amount or value of the subject-matter 
as fixed in the plaint should determine 
the Court to which the appeal lies. The 
theory of an appeal is that the suit is 
continued in the Court of appeal and 
re-heard there, 


In Madho Dass v, Ramji Patak ((1894) 
ILR 16 All 286) the plaintiff brought a 
suit to obtain a declaration of his right 
to bring the half of the garden to sale 
in execution of his money-decree, and 
claimed that the defendant 
should be compelled to produce the ac~ 
counts of the purchase-money, ie, 
Rs, 2,50,000 and that the balance should 
be ascertained and should be decreed to 
be payable to him. He estimated such 
balance at Rs. 500 but the frame of his 
relief showed that he not only asked 
for Rs. 500 but for any amount which 
might be found in excess of that sum 
as the balance due. The suit was brought 
in the Court of the Subordinate Judge 
of Banaras, who dismissed the same. The 
plaintiff appealed to the District Judge 
who on appeal gave the plaintiff a de- 
cree declaring his right to bring the 
half of the garden to sale under hig de~ 
cree for money and also decreed in 
favour of the plaintiff Rs. 7,082-11-0 as 
the balance payable by defendant of 
Rs. 2,50,000 purchase-money. From that 
decree appeal was filed by the defen- 
dant to the High Court. It was contend- 
ed that the District Judge had no juris- 
diction to hear the appeal presented to 
him as the plaintiff had left it uncer- 
tain in his relief claimed what the ac- 
tual amount claimed as the balance was 
and further that the District Judge had 
no jurisdiction as a Court of appeal to 
give a decree in appeal in the plaintiffs 
favour for any sum exceeding Rs. 5,000. 
The Court in that case held that the 
jurisdiction to hear a suit and to make 
a decree or to hear an appeal and make 
a decree in appeal. must be determined 
by the value assigned in the plaint, 
otherwise there would be no certainty as 
to the Court in which an appeal should 
be brought. In view of this it was fur- 
ther held that the District Judge had 
jurisdiction to hear the appeal and to 
make the decree which the District 
Judge made in that case. 
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9. In Sudarshan Das 
Ram Prasad, ((1911) ILR 33 All 97), the 
plaintiff sued to redeem a usufructuary 
mortgage of 7th June, 1847, The princi- 
pal sum secured was 100 rupees. and 
the plaintiffs stated that the mortgage 
had been satisfied out of the profits of 
the property and that probably about 
another 100 rupees would be found due 
to them on taking an account, but if 
“more was due they were ready to pay 
court-fees on the amount, The suit was 
brought in the Court of Munsif whose 
pecuniary jurisdiction was limited to 
Rs. 1,000 only. He gave the plaintiffs a 
decree for Rs. 4,267-12-2. This decree 
was affirmed on appeal by the Second 
Additional Judge of Aligarh, The defen- 
dants thereupon appealed to the High 
Court, The contention raised was that 
the Munsif had no jurisdiction to pass 
a decree for this amount and that the 
plaint ought to have been returned to 
the plaintiffs for presentation to the 
Court having jurisdiction to award that 
amount. It was held that the pecuniary 
jurisdiction of a Civil Court on its ori- 
ginal or appellate side is. ordinarily 
speaking. governed by the value stated 
by the plaintiff in his plaint. and if a 
suit having regard to the valuation in 
the plaint is within the jurisdiction, such 
jurisdiction is not ousted by the court 
finding that a decree for a sum exceed- 
ing the limits of its pecuniary jurisdic- 
tion would be given to the plaintiff, 


A similar view was taken in Ishwa- 
rappa Malleshappa v. Dhanji Bhanji, 
(AIR 1932 Bom 111). In Samdu Khan v. 
Madanlal, (AIR 1959 Raj 101) also a 
similar “View was taken that the valua- 
tion for purposes of jurisdiction and 
appeal is the valuation made by the 
plaintiff in the trial Court. and that the 
appeal is not at all made to be depen- 
dent on the amount of the decree that 
may be passed in such suits. Section 7 
(iv) (f) of the Court-Fees Act does not 
mention that the value fixed by the 
plaintiff is tentative or provisional. What 
it says is that the valuation can be fix- 
ed by the plaintiff according to what he 
likes and that valuation is to be taken 
to be correct for purposes of levy of the 
court-fees, By Section 8 of the Suits 
Valuation Act. this valuation is also 
taken to be the valuation for purposes 
of jurisdiction, Section 11 provides for 
the levy of the extra court-fee in case 
the amount decreed is higher, but does 
not touch the valuation of the suit for 
purposes of jurisdiction. 

In Banu Mal Mangat Rai v. Nathu- 
lal, (AIR 1960 Puni 357) also it was 
laid down that if the value of the ori- 
ginal suit does not exceed Rs. 5.000, an 
appeal from the decree would lie to the 
District Judge under Section 39 (1) of 


Shastri v. 
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the Punjab Courts Act. Any way this 
was a mortgage suit and not an account 
suit. In Gajja Singh v.” Gurdial Singh 
(AIR 1960 Puni 467 (FB)) which was a 
pre-emption case it was held that the 
jurisdictional value of a suit relating to 
pre-emption in respect of agricultural 
land throughout the litigation remains 
the same, that is, thirty times the land 
revenue, and the forum of appeal is also 
to be determined by this value. In Ahad 
Mir v. Mahda Bhat, (AIR 1960 J and K 
89) which was a suit for accounts, it was 
held that the jurisdictional value of the 
suit will be the jurisdictional value of 


‘the appeal as well. The forum of appeal 


has to be determined on the basis of the 
jurisdictional value stated in the plaint 
and in accordance with the Civil Courts 
Act. 


10. On the other hand the autho- 
tities relied on by the learned counsel 
for the appellant are—Firm Kaura Mal 
Bishan Dass v. Firm Mathra Dass Atma 
Ram, Ahmedabad, (AIR 1959 Punj 646). 
It was a suit for rendition of accounts 
and for a decree for such amount as 
may be found due to it after the ac- 
counts have been gone into. The plain- 
tiff did mention Rs. 200 in the plaint as 
the value of the suit for purposes of 
jurisdiction. The Sub-Judge 4th Class in 
whose court the suit was filed passed an 
order on the basis of the statement of 
the plaintiff claiming about Rs. 15,000 to 
Rs. 20,000 from the defendant that the 
court had no jurisdiction to try the 
suit. The suit, therefore, was forwarded 


-to the District Judge who entrusted it 


to the Sub-Judge Ist Class, Amritsar, 
for disposal. The suit was dismissed. An 
appeal was presented before the Senior 
Sub-Judge, who on an objection that 
the appeal lay to the District Judge, 
returned it for presentation to the court 
of the District Judge. Before the learn- 
ed District Judge an objection was rais- 
ed by the defendants that the appeal 
was barred by time and this objection 
was accepted by the learned District 
Judge and the appeal was dismissed and 
then an appeal was taken to the High 
Court. An a cena for condonation of 
delay under Section 5 of the Limitation 
Act had also been filed and in that it 
had been stated that the delay was be- 
cause the case was first filed in the 
court of the Senior Sub-Judge and later 
on the ground that the Senior Sub-Judge 
had no jurisdiction the appeal was re- 
turned for presentation to the District 
Judge and, therefore, the appeal had be~ 
come time barred because of its being 
filed in the wrong court. The High Court 
accepted the contention of the appellant 
and in respect of the value for the pur- 
poses of jurisdiction it was held that in 
order to amount to & determinatien 
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under Rule 4 framed by the High Court 
by virtue of the powers conferred by 
Section 9 of the Suits Valuation Act, 
the Court must apply its mind and come 
to a precise determination as to what 
is the value of a suit for the purposes 
of jurisdiction. To say that the plaintiff 
expects. after going into accounts, to 
find a certain sum to be due to him does 
not amount to a precise determination 
as is contemplated by Rule 4. After the 
matter is determined by the Court it 
must. in order to be effective, result in 
amendment of the plaint by substitut- 
ing the amount so determined. in place 
of the original valuation fixed in the 
plaint. It was further held that the value 
for the purposes of jurisdiction in the 
case continued to be Rs. 200/- because 
the suit for accounts is dismissed. It is 
Only where a suit for accounts is de- 
creed, that the decretal amount deter- 
mines the forum of appeal. in case of 
dismissal] of the suit, the original value 
continues to be the value for the pur- 
poses of determining the forum of ap- 
peal, This case is exactly like the one 
that we are dealing with. Here the suit 
has been dismissed and the plaintiff is 
not held entitled to anything and no 
decree has been passed in his favour 
and, therefore, in such a case it is the 
value which the plaintiff has fixed in the 
plaint for purposes of jurisdiction, 
which shall determine the forum of ap- 
peal and not the value which the court 
has given in its finding under one of 
the issues in the alternative. which it 
was not bound to do when it has speci- 
fically come to the conclusion that the 
defendant was not liable for any amount 
to the plaintiff. However, this authority 
further says that it is only where the 
suit for accounts is decreed, that the de- 
cretal amount determines the forum of 
appeal. But at present we are not con- 
cerned with this situation because there 
is no decree for any amount passed, so as 
to consider this aspect of the case. 


Firm Diwan Chand Sant Ram v. 
Bhagat Ram, (AIR 1946 Lah 82) has got 
no bearing on the point in question. 
Asharfi Lal v. Pd. Kishori Lal, (AIR 1970 
All 197 (FB)) has also got no bearing 
on the facts of the present case, inas- 
much as there was no question about 
the jurisdictional value for purposes of 
appeal, What it decided was that the 
defendant appealing against the final 
decree passed against him in a suit for 
accounts should pay ad valorem court- 
fee on the amount of decree determin- 
ed after accounting. There can be no 
dispute with the principle that for pur- 
poses of court-fee ad valorem court-fee 
would be payable on the amount deter- 
mined after accounting but the question 
as to whether the decretal amount would 
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determine the forum of appeal or the 
amount stated in the plaint by the plain- 
tiffs for purposes of court-fee and juris- 
diction would determine the forum of 
appeal was not considered in the afore- 
said case. 

Jaswant Ram v. Moti Ram, (AIR 
1926 Lah 376 (FB)) was a suit for mort- 
gage. It was held, that in a suit for the 
redemption of immovable property the, 
value for purposes of jurisdiction is the 
amount found by the Court to be the 
value of the mortgagee’s charge on the 
property and not the amount alleged by 
the plaintiff to be due to the mort- 
fagee, But this authority of a redemp- 
tion suit cannot be made the basis for 
a suit for accounts, which falls under 
Section 7 (iv) (f), and reads as under: 

“7 (iv) (f)—for accounts— According 
to the amount at which the relief sought 
is valued in the plaint or memorandum 
of appeal.” 


From a plain reading of this section it 
would appear that the plaintiff is autho- 
rised in law to give his own valuation 
for purposes of court-fees. Under Sec- 
tion 8 of the Suits Valuation Act, where 
in suits other than those referred to in 
the Court-fees Act. 1870, Section 7, para- 
graphs 5, 6 and 9 and paragraph 10, 
clause (d), court-fees are payable ad 
valorem under the Court-fees' Act, 1870, 
the value as determinable for the com- 
putation of court-fees, and the value for 
purposes of jurisdiction shall be the 
same. Under Section 11 of the Court- 
fees Act, the plaintiff, in whose favour 
a decree for an enhanced amount has 
been passed cannot execute the same 
unless he pays the additional fee, But 
there is nothing in this section about 
the jurisdictional value for appeal, nor 
the Suits Valuation Act provides for 
any such thing. For court-fee in appeal 
it is the subject-matter of the appeal, 
changed by the Court by its decree, on 
which the court-fee is to be paid. But 
in so far as the jurisdictional value is 
concerned it would remain the same 
irrespective of the fact what is the value 
of the subject-matter of the appeal. be- 
cause for that purpose we have to ad- 
vert to the subject-matter of the suit. 
If the amount decreed is to determine 
the forum of appeal then it can also be 
said that a court cannot pass a decree 
exceeding its pecuniary jurisdiction. In 
that event the moment the Court comes 
to a conclusion that on accounts having 
been settled. an amount due from the 
defendant exceeds the pecuniary juris- 
diction of the Court, the Court shall 
have to return the plaint for presenta- 
tion to the competent Court and if that 
Court also comes to a decision that the 
accounts have not been properly settled 
and the amount due is less which can 
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be decreed by the lower Court then it 
would mean that it also would return 
the plaint and there would be no end 
or finality and. therefore. on that basis 
it can be concluded that it is the valua- 
tion, which is fixed by the plaintiff in 
the plaint which should determine the 
forum of appeal and the Court is not 
precluded from passing a decree exceed- 
ing its pecuniary jurisdiction in such 
cases, 

11. In a suit for accounts the 
petitioner can get a decree for an 
amount exceeding the one which he 
has fixed arbitrarily for relief under 
Order 7, Rule 2, but that decree cannot 
be executed unless he actually makes 
up the deficiency of the court-fee. In case 
of appeal also it is that amount which 
has been decreed, on which he shall have 
to pay court-fee. But the jurisdictional 
value will remain the same as fixed in 
the plaint being the subject-matter of 
the suit. In the instant case no decree 
has béen passed, therefore. the question 
of payment of any court-fee so as to 
entitle the plaintiff to fix the amount at 
Rs. 5,000/- and odd for purposes of 
jurisdiction and to take it away from 
the jurisdiction of the District Judge 
and come straight to the High Court, in 
my opinion, does not appear to be the 
correct valuation. Murari Lal v. Chet 
Ram, (AIR 1954 Punj 36) lays down that 
the forum of appeal in a redemption 
suit is governed not by the original 
jurisdictional value of the suit but by 
the amount which is found by the Court 
to be due. In that case it was further 
held that the District Judge when he 
comes to the conclusion that the amount 
which would be due on taking of the 
accounts would be more than Rs, 5,000/- 
cannot pass a decree, In fact statutory 
rules have now been framed for the 
purposes of valuation of redemption 
suits under the Suits Valuation Act and 
those rules govern the valuation for the 
purposes of the suit and the appeal is 
also a continuation of the suit and, 
therefore, in my opinion, the rule enun-= 
ciated in this authority is not applicable 
to the instant case, Reliance is also plac- 
ed on Sihor Electricity Works Ltd. v. 
Gujarat Electricity Board, (AIR 1969 SC 
770). But after going through the autho- 
rity, I am of the view that this autho< 
rity has got no bearing at all. 


12. Thus after perusing all the 
authorities placed before the Court by 
the learned counsel for the parties I am 
of the opinion that in any suit for ac- 
counts, Section 7 (iv) ( of the Court- 
Fees Act as also Order 7, Rule 2 of the 
Civil Procedure Code authorise a plain- 
tiff to give his own valuation for pur- 
poses of court-fee and under Section 8 
of the Suits Valuation Act the valuation 
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for purposes of court-fee and jurisdic- 
tion is the same and the forum of ap- 
peal in a suit for accounts would depend 
on the valuation of relief as set out in 
the plaint and not on the amount for 
which a decree may have been passed. 
In so far as the present case is concern- 
ed, there is no decree passed in favour 
of the plaintiff. The suit has been dis- 
missed whereby the plaintiff has been 
held to get nothing. There is only a find- 
ing on a part of the issue in the alter- 
mative determining the liability and 
that has been obviously done in order 
to obviate the necessity of a remand. 


' The effect of the order of the trial Court 


is the dismissal of the suit and no de- 
eree in his favour has been passed, 
Therefore, it is the valuation as fixed 
by the plaintiff in the plaint at the time 
of institution of the suit. which must 
determine the forum of appeal. That 
being so, the appeal being within the 
pecuniary jurisdiction of the District 
Judge is not maintainable in this Court. 
Hence the preliminary objection raised 
by the learned counsel for the respon- 
dent is upheld and the result is that 
the appeal is returned for presentation 
to the proper Court. 


R. S. PATHAK, C.J.:— 13. I agree, 
Order accordingly, 
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Index Note:— (A) Hindu Succession 
Act (1956), S. 14 (1) — Suit for recovery 
of possession against denees of widow — 
Question whether widow was limited 
owner when Act came into force— Scope 
of previous declaratory decree, 


Brief Note:— (A) Disputed land be+ 
Tonged to one A who died leaving his 
widow B. B gifted the same in 1938 in 
favour of her only daughter C. After 
the death of the daughter in 1940, with- 
out issue, her husband D got possession 
over the land. In 1943 E and F filed a 
suit for a declaration that they were 
reversioners of the widow who was a 
limited owner and would be entitled to 
get the land from D after the death of 
the widow, The suit was finally decreed 
by the Punjab High Court, in 1947 hold- 
ing that the plaintiffs were reversioners 
and could obtain a decree for declara- 
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tion that the heirs of ‘A’ 
those were, would be entitled to get 
possession of the property after the 
death of the widow. Subsequently in 
1950 D reconveyed the land to the widow 
. B. Thereafter in 1961 the widow B 
again gifted the property in favour of D 
and his wife. B died in 1965 and there- 
after E and F filed the suit against D 
and his wife for recovery of possession 
of the property. 


Held (i) that the declaratory decree 
obtained by the plaintiff in 1947 did not 
in any manner create vested right in 
their favour so as to prohibit any sub- 
sequent alienation by the widow B. As 
a result to that decree neither D was 
prohibited from recovering the pro- 
perty in 1950 nor B was estopped in 
making the gifts of 1961 in favour of 
the defendants. (Para 10) 


(ii) That according to Kangra cus- 
tom on the death of the daughter C 
property reverted back to the widow B 
and she regained her life-estate. This 
would lead to a merger of title in her 
and she was in lawful possession of the 
property on the ate when Section 14 
(1) came into force. 


(iii) That even if the Kangra eus- 
tom of succession was not applicable the 
gift made by the widow B conferred 
property upon her daughter C which 
was her “Stree Dhan” and according to 
Hindu law after death of C her husband 
D was the lawful heir. (Para 12) 


(iv) That either the gift back would 
have the effect of annulment or cancel- 
lation of the previous transfer made by 
the widow or the succession in her 
favour of the rights of the donee would 
lead to a fusion of title leading to annul- 
ment or cancellation of the previous de- 
mise. Thus the widow B once again be- 
came limited owner and as she was in 
possession when Section 14 (1) came into 
force, her title became absolute and the 
subsequent gift in favour of the defen- 
dants conferred upon them absolute 
tights. Case law discussed. . 

(Paras 14, 15) 
Cases Referred: Chronological Paras 


AIR 1970 SC 1019 = (1971) 1 SCR 

298, Dindayal v. Rajaram 
AIR 1970 Punj 309 = 72 Pun LR 

569 (FB), Jagat Singh v. Teja 
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AIR 1965 Mad 497 = (1965) 2 Mad 
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v. Thanji Gounder 13 
AIR 1963 Orissa 167 = 29 Cut LT 

474. Ganesh Mahanta v. Sukra 
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Inder Singh. for Appellants; S. Mal- 
hotra, for Respondents, 


_ JUDGMENT :— This second appeal 
has been brought by the plaintiffs Hari 
Ram and Ram Kishan from the decision 
dated 9th March, 1970 of the Additional 
District Judge, Kangra, wherein, agree- 
ing with the decision of the Sub-Judge, 
Kangra, he has dismissed their suit for 
recovery of possession over 114 Kanals 
and 13 Marlas of land situate in Tika 
Ghatota of Tehsil Nurpur, 


o 2 According to plaintiffs, the dis- 
puted land originally belonged to one 
Bihari Rajput of Tehsil Nurpur. He died, 
leaving his widow Banti who gifted the 
disputed land under two deeds of gift 
dated 5-10-1938 and 25-11-1938 in favour 
of her only daughter Kaushalya, After 
the death of Kaushalya in 1940, her hus- 
band Harbans Singh got possession over 
the land and the mutation No. 125 was 
made in his favour in the revenue 
papers. In the year 1943 Hari Ram and 
Ram Kishan. present plaintiffs, filed a 
suit before the Sub-Judge, Kangra, for a 
declaration that they were reversioners 
of Banti who was a limited owner and 
would be entitled to get the disputed 
land from Harbans Singh after her 
death. The learned Sub-Judge dismissed 
the suit on 14-10-1944 (Ex. DE) holding 
that Kaushalya was the only heir of 
Banti and therefore the two gifts in her 
favour amounted to acceleration of suc- 
cession. Therefore, according to the 
learned Sub-Judge, no alienation was in- 
volved and hence the plaintiffs could 
not file a suit for declaration although 
they were reversioners of Bihari the 
deceased husband of Banti. The plain- 
tiffs came in appeal before the learned 
District Judge and by his judgment 
dated 26-7-1945 (Ex. P-7), he allowed the 
appeal and set aside the decision of the 
learned Sub-Judge, holding that the 
plaintiffs could claim to be heirs of the 
donor Banti and as such were rever~ 
sioners of Bihari. Therefore, the plain- 
tiffs could be preferred as against Har- 
bans Singh who could not be the heir 
to Bihari, The suit was accordingly de- 
creed for a declaration that the rever- 
sioners of Bihari would be entitled to 
get possession of the disputed land from 
Harbans Singh after the death of Banti. 
The defendants of that case came in ap- 
peal before the Punjab High Court and 
by his decision dated 27-6-1947 (Ex. P-6), 
the learned Judge held that neither heirs 
of Kaushalya nor heirs of Banti were to 
be taken regard of. Rather the two 
Courts were to consider as to whether 
the plaintiffs were heirs of Bihari in 
preference over Harbans Singh. That 
being so. the plaintiffs were reversioners 
and could obtain a decree for declara~ 
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tion that the heirs of Bihari, whosoever 
these are, would be entitled to get pos- 
session of the property after the death 
of Banti. The suit was thus finally de- 
creed on 27-6-1947. 7 


3. Subsequently Harbans Singh 
being the defendant of the suit filed in 
1943 and already held not to be entitled 
to the property after the death of Banti, 
reconveyed the same to Banti on 28th 
October. 1950 of which the mutation 
(Ex. DD) was effected in the revenue 
‘papers, Thereafter on 18-9-1961 Banti 
again gifted the disputed property in 
favour of Harbans Singh and his second 
wife Dina Devi, who are the two defen- 
dants in the present suit. 


4, Banti died sometimes in 1965, 
and a few months after her death the 
plaintiffs Hari Ram and Ram Kishan fil- 
ed the present suit against Harbans 
Singh and Dina Devi defendants, for 
recovery of possession over the disputed 
property which formed part of the gift 
by Banti on 18-9-1961 in their favour. 
The plaintiffs’ case in that plaint was 
that in view of the decree obtained by 
them in 1947, the gift could not be legal- 
ly made by Banti in 1961 in favour of 
the defendants. According to that decree, 
according to the plaintiffs, the property 
‘was to revert back to the heirs of Bihari 
after her death and therefore whatever 
subsequent gift she made was subject to 
that condition, The plaintiffs also urged 
that the parties were governed by Kan- 
gra custom of succession. It is signifi- 
cant that no other plea was taken by 
the plaintiffs. although at a later stage 
they were permitted to contend that 
Banti did not enlarge her estate be- 
cause the subsequent gift to her of 
donee’s rights was amenable to the res- 
triction incurred by the donee herself 
whose estate could not be enlarged by 
Section 14 (1) of the Hindu Succession 
Act, 1956. The defendants in their writ- 
ten statement specifically pleaded that 
according to Kangra custom. after the 
death of Kaushalya the property revert- 
ed to her mother Banti. This was so be- 
cause Kaushalya had not left any issues 
of her own, The defendants further 
pleaded that after reversion of property 
in favour of Banti and subsequently 
after the gift back made by Harbans 
Singh in her favour, she got lawful pos- 
session of the limited estate which on 
17-6-1956 when Section 14 (1) of the 
Hindu Succession Act, 1956 came into 
force, she enlarged and thus became ab~ 
solute owner. Therefore, said the defen- 
dants, the gift made by her in 1961 was 
valid and conferred absolute title upon 
them. It was also pleaded that the decla- 
ratory decree granted by the High Court 
in 1947 did not restrict the rights of 
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Banti in any manner to make the gift 
in favour of the defendants. 


5. The learned Sub-Judge. Kan- 
gra. before whom that suit was institut- 
ed, dismissed` it on the ground 
Banti got back her limited estate in the 
property after the death of Kaushaiya. 
The gift-back of Harbans Singh also 
made her the owner of the property. 
The result was that Banti became limit- 
ed owner of the property in her lawful 
tight, She was in possession on 17-6- 
1956 when the Hindu Succession Act, 
1856 came into force. Her limited rights 
got enlarged and she became absolute 
owner of the disputed property. Accord- 
ingly whatever gift she made in 1961 in 
favour of the defendants conferred good 
title upon them. The suit was accord- 
ingly dismissed. 


6. The plaintiffs came in appeal 
before the learned Additional District 
Judge, Kangra, and there too they did 
not succeed, The decision was reiterated 
that Banti came in lawful possession of 
the property as a result to the death of 
Kaushalya in 1940 and the sgift-back 


made by Harbans Singh in 1950, Upon 
enforcement of Section 14 (1) of the 
Hindu Succession Act 1956, Banti en- 
Jarged her estate. The gift which she 


made in favour of Harbans Singh and 
Dina Devi in 1961 made them absolute 
owners, Accordingly it was held that the 
suit was rightly dismissed by the learn- 
ed Sub-Judge. : 

7. The plaintiffs Hari Ram and 
Ram Kishan have come up against that 
decision in second appeal. 


8. The contentions of the plain- 
tiffs-appellants in their ground-of-ap- 
peal are, that the gift-back of 1950 was 
wrong and illegal and -did not confer 
any ownership rights upon Banti, that 
she could not be stated to be in lawful 
Possession on the date of the enforce- 
ment of Section 14 (1) of the Hindu 
Succession Act, 1956, and that Harbans 
Singh had only acquired limited rights 
as successor to Kaushalya which he 
transferred to Banti on 28-10-1950, and 
that as such Banti could not have ac- 
quired absolute title under Section 14 
(1) because she suffered from the same 
restriction with which Harbans Singh 
was governed being the heir of the 
donee from Banti. It is also contended 
by the appellants. that the decree of 
the Punjab High Court was binding and 
hence the estate could not be enlarged 
under Section 14 (1). 


9. It may be pointed out at the 
outset that the two Courts below have 
based their findings on a tojally wrong 
conception of law. It has been held by 
them that in view of the decision given 
by the Punjab High Court in 1947, Banti 


that - 
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was a lawful heir of Kaushalya and 
therefore the property reverted back 


to her. It is evident, in the declaratory 
suit before the High Court, the question 
did not arise regarding the succession to 
Kaushalya but the question essentially 
related to the heirs of Bihari who was 
the last male-holder. The plaintiffs were 
found reversioners being heirs to Bihari 
and were to be preferred as against Har- 
bans Singh who could not be heir to 
Bihari. On this short ground, the suit 
was decreed and it was held that what- 
ever alienation was made by Banti would 
not confer benefits to the donees beyond 
her lifetime. It is, therefore, manifest 
that the judgment of the High Court 
never decided about the question of sue- 
cession to Kaushalya, 

10. Jt is well settled that till suc- 
cession opens out no reversioner can 
claim any right to or interest in the 
property in the possession of the limit- 
ed owner. Till succession opens out, the 
reversionary interest is merely in the 
mature Of spes successionis and it can- 
mot be postulated with regard to any 
particular person whether at the time 
the estate falls into possession he would 
be entitled to the property. The decla- 
ratory decree obtained by a reversioner 
does not pass any title to the presump- 
tive reversioner and does not create 
any right in him in the property alienat- 
ed, The title still remains in the alienee. 
Therefore, it would be wrong to state 
that the declaratory decree obtained by 
the plaintiffs in 1947 in any manner 
created vested right in their favour so 
that any subsequent alienation by the 
widow was prohibited, Nor could it be 
stated that any compliance was requir- 
ed to be made by Harbans Singh of that 
declaratory decree obtained by the 
plaintiffs and that the  gift-back made 
by him in 1950 was in satisfaction of 
that decree, To this extent, the learned 
Sub-Judge as well as the learned Addi- 
tional District Judge seem to have given 
their decision on a wrong footing. As 
a result to that declaratory decree nei- 
ther Harbans Singh was prohibited to 
reconvey the property in 1950, nor Banti 
was estopped in making the gift of 1961 
in favour of the defendants. 


11. Although both the Courts be- 
low did not specifically decide about the 
Kangra custom of succession, yet as 
evident, their concurrent finding is that 
Banti was the heir of Kaushalya. The 
learned counsel for the respondents re- 
ferred to a discussion made by Rattigan 
in his “Digest of Civil Law for the Pun- 
fab” chiefly based on the Customary 
Law (Pp. 188 and 332, 14th Edition. 
1966). In the case of a gift of limited 
estate made to a daughter. the property 
reverts back to the donor if there is a 
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failure of the line of descent from 
daughter. In other words, if no son or 
daughter is left by the donee, the pro- 
perty would revert back to the donor. 
The finding of the two Courts below 
has been that Kaushalya left no issues 
of her own. This is a finding of fact 
which cannot be set aside in second ap- 
peal. According to Kangra custom, there-- 
fore, Banti got back the property by 
reversion and admittedly she regained 
her life-estate which she had gifted te 
Kaushalya, This would lead to a mer- 
ger of title in her and she was in law- 
ful possession of the porperty on the 
date Section 14 (1) of the Act came into 
force. 

12. Even if the aforesaid Kangra 
custom of succession was not applicable, 
the gift made by Banti conferred pro- 
perty upon Kaushalya which was her 
“Stri Dhan”. It was definitely a gift 
made by mother during the period of 
coverture, According to Hindu Law, 
after death of Kaushalya, Harbans Singh 
was the lawful heir. In this contingency 


the gift-back made by Harbans Singh 
in 1950 again conferred limited rights 
upon Banti. She was again in lawful 


possession of the property and the limit- 
ed estate was made absolute by Section 
44 (1) of the Act. 


13. Therefore, the contention of 
the appellants that the gift-back of 1950 
did not confer any legal title upon Banti 
or that the gift of 1961 could not be 
legally executed by her, are devoid of 
any merit. The main contention of the 
appellants has been that reversion in 
favour of Banti or sgift-back in her 
favour by Harbans Singh, could not ens 
large the estate because she got the 
interest of her donee which could not 
be more than limited interest in the 
property. In this connection, the learned 
counsel for the respondents referred to 
several decisions and the earliest is 
Muhammad Rafiq v. Faiz Ahmad, (AIR 
1933 Lah 597 (2). A declaratory suit 
was filed by reversioners as a result to 
sale made by limited owner in favour 
of a stranger. This suit was decreed. 
Subsequently the land was allowed to 
be mutated in favour of the vendor. It 
was held that the sale was cancelled by 
mutual consent and it was open to the 
parties to do so. Therefore, the decree 
in favour of the reversioners became 
useless. This cancellation or annulment 
of transfer by mutual consent was noted 
in Chinnakolandai Goundan v, Thanii 
Gounder, (AIR 1965 Mad 497). The fol- 
lowing observation may be useful:— 

“If an alienation is made by the 
widow and if the same is questioned by 
a reversioner either in a suit or other 
wise. thereby casting a cloud on the 
title of the alienee, there lis nothing in 
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Hindu Law or under the general prin- 
ciples of law of transfer which would 
prevent the alienee conveying back the 
property to the alienor. in the same 
capacity and in the same right in which 
it was conveyed by the widow. It can- 
not be disputed that when the rever- 
sioner files the suit, it is open to the 
alienee to submit to a decree, After such 
a declaratory decree is passed, there is 
nothing in Hindu law which compels 
or obliges the alienee to retain and keep 
the property himself and hand it over 
to the reversioner. It is certainly open 
to him to respect the decree and con- 
vey back the property to the widow 
even before her death. It is obvious that 
what the alienee can do after the termi- 
nation of the suit can equally be done 
during its pendency.” 


14, In Jagat Singh v. Teja Singh, 
(AIR 1970 Puni 309 (FB). a declaratory 
decree was obtained by the reversioner, 
but reconveyance was made after the 
Hindu Succession Act, 1956 came into 
force, Subsequently the widow made 
another gift of the same property. It 
was held that the widow had become 
absolute owner by virtue of Section 14 
(1) of the Hindu Succession Act, 1956 
and the gift-back had actually cancelled 
or annulled the previous gift and the 
declaratory decree had become useless. 
There was no law prohibiting mutual 
annulment or cancellation of the previ- 
ous gift and the gift-back made the 
widow in lawful possession of the pro- 
perty. She made her title absolute 
under Section 14 (1) of the Act. The 
learned counsel for the appellants relied 
upon Ganesh Mahanta v. Sukria Bewa, 
(AIR 1963 Orissa 167). In that case it 
was neither contended nor considered by 
the learned Judges that the previous 
gift was annulled or cancelled by the 
gift-back made subsequently and so the 
learned Judges held that by the gift- 
back only limited estate was conferred 
upon the widow. 

In view of the Punjab Full Bench, 
AIR 1970 Puni 309 (FB). I do not think 
any reliance can be placed upon the 
Orissa decision. The learned counsel then 
relied upon Dindayal v, Rajaram, (AIR 
1970 SC 1019). In that case, the facts 
were entirely different, The widow came 
in possession as trespasser and hence 
she had no right to possession which 
was a sine qua non if the conferment 
of title under Section 14 (1) of the Act. 
Jn these circumstances, it was held that 
her limited estate did not become abso- 
Jute and hence a subsequent gift made 
by her only conferred a limited estate 
and not an absolute estate. In the in- 
stant case. Banti could not be stated to 
be a trespasser inasmuch as she took 


either by succession or transfer what 
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she had given to Kausalya. The princi- 
ple decided in the Full Bench decision 
of Punjab (AIR 1970 Punj 309) will cer- 
tainly be applicable and either the gift- 
back would have the effect of annul- 
ment or cancellation of the previous 
transfer made by the widow, or the suc- 
cession in her favour of the rights of 
the donee would lead to a fusion of title 
leading to annulment or cancellation of 
the previous demise. Therefore. I have 
every reason to hold that Banti once 
again became limited owner of the dis- 
puted property in 1940 or in 1950. She 
was in lawful possession when Section 
14 (1) of the Hindu Succession Act, 1956 
came into operation. Her title became 
absolute and the subsequent gift of 1961 
in favour of the defendants, conferred 
upon them absolute rights, 


15. It would, therefore, be in- 
correct to say that the property having 
once passed from Banti in favour of 
Kaushalya could not be regained by her 
without the restriction imposed upon the 
donee who could not make her rishis 
absolute under Section 14 (1) of the 
Act, The learned counsel for the appel- 
lants relying upon the Orissa case of 
1963 (AIR 1963 Orissa 167) considers 
that neither fusion of title could have 
taken place, nor annulment or cancella- 
tion of previous demise by mutual con- 
sent could have taken effect, Both these 
conceptions are erroneous in the circum- 
stances. I am, therefore, of opinion that 
Banti did not suffer from any handicap 
with which her donee might have suf- 
fered. and by annulment and cancella- 
tion of previous demise she regained 
her status as a Hindu female being law- 
fully possessed of immovable property 
and enlarged her estate under Section 14 
(1) of the Hindu Succession Act, 1956. 
The logical inference is that the subse- 
quent gift of 1961 made by her in favour 
of the defendants, conferred upon them 
absolute title to the property. 


16. The plaintifi-appellants have 
thus failed to succeed, although on dif- 
ferent grounds than what were held 
against them by the two Courts below. 
The appeal has, therefore, no force and 
is dismissed, 


17. No order need be made as to 
costs, in view of special circumstances 
arising in the case, 


Appeal dismissed, 


ein 
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State, Appellant v. Sadh Ram, Res- 
pondent. 


First Appeal No. 8 of 1970, D/- 17-1» 


Index Note:— (A) Limitation Act 
(1963). Art. 109 — Order standing in way 
of obtaining relief — Befcre obtaining 
relief getting rid of order is necessary — 

Suit for mere declaration — Still should 
be deemed to be for setting aside order. 


_ Brief Note:— (A) If it is necessary 
for a plaintiff to get rid of an order 
made by an Officer of the Government 
(Compensation Officer) which stands in 
his way before he can obtain certain re- 
lief and in order to get that relief he, 
instead of expressly praying for setting 
aside of that order prays merely for a 
declaratory decree, still the suit has to 
be deemed to be one for setting aside an 
order falling within Art. 100. AIR 1968 
SC 612 and AIR 1964 SC 1536 and AIR 
1934 Lah 384 (FB), Relied on. 

(Paras 5, 6, 10) 


Index Note:— (B) H. P. Abolition of 
Big Landed Estates and Land Reforms 
Rules (1955), R. 16 — Certificate of 
ownership — Order denying ownership 
of certain trees — Certificate issued as 
a result of that order cannot confer such 
ownership. 


Brief Note:— (B) Where an order 
passed by the Compensation Officer under 
Section 27 of the H. P. Abolition of Big 
Landed Estates and Land Reforms Act 
transferring rights. title and interest of 
the Government over certain land to a 
tenant specifically mentions that the 
trees growing over such land would not 
be transferred., a certificate of ownership 
issued under Rule 16 as a result of that 
order cannot confer ownership of the 
trees on the tenant, the same having 
been denied by that order. AIR 1964 SG 
1536, Relied on. (Para 6) 


Cases Referred: Chronological Paras 
AIR 1968 SC 612 = (1968) 2 SCR 112. 
Divisional Forest Officer, Sarahan 


v. Daut 
AIR 1964 SC 1536 = (1964) 7 SCR 
103. Mithoo Shahani v. Union of 
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ain 1934 Lah 384 = 36 Pun LR 337 
(FB), Gangu v. Maharaj Chand 6, 10 
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Appellant; H. S. Thakur, for Respon- 
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D. B. LAL, J.:— This first appeal 


has been brought by defendant the Union 
of India from the judgment dated 30th 
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June, 1970 of the Senior Sub-Judge, Ma 
hasu, wherein the suit of the plaintiffs 
Sadh Ram and four others for a decla~ 
ration as to their right of ownership for 
trees growing over 92.4 bigha area com- 
prising in six Khasra numbers situate 
in village Deha, Pargana Shilla, Tehsil 
Theog. is decreed, 


2. The plaintiffs’ case before the 
learned Senior Sub-Judge was, that they 
were tenants of the disputed land of 
which the proprietary rights had vested 
in the State Government under Section 
27 of the Himachal Pradesh Abolition of 
Big Landed Estates and Land Reforms 
Act. 1953 (hereinafter to be referred as 
the Abolition Act, 1953). Under sub-sec~ 
tion (4) of Section 27, the right. title and 
interest of the land-owner, namely the 
State Government, were to be transfer- 
red to the tenants who cultivated the 
land. The plaintiffs claim to be such ten~ 
ants and therefore applied to the Com~ 
pensation Officer for transfer of right, 
title and interest of the land-owner. By 
his order dated 3rd October, 1969, the 
Compensation Officer, before whom the 
proceedings lay for transfer of proprie~ 
tary rights, granted the prayer of the 
plaintiffs, but, in his order, specifically 
mentioned that the trees growing over 
such land would not be transferred and 
remain the property of the Government. 
Subsequently mutation entries were 
made in favour of the plaintiff-respon- 
dents. They were also granted a certifix 
cate of ownership in form ‘K’ under 
Rule 16 of the Rules framed under the 
Abolition Act, 1953. According to the 
plaintiff-respondents, they were in pos 
session over the land and were even ap: 
propriating the trees. but the officers of 
the Forest Department of the Govern- 
ment intervened and did not permif 
them to interfere with the trees which, 
according to them, belong to the Goya 
ernment for which specific mention was 
made in the order of the Compensation 
Officer. In this manner, the plaintiff-res~ 
pondents were interfered in their poss 
session over trees and they brought tha 
suit for the relief of declaration that 
they were owners of such trees on the 
basis of the order of the Compensation 
Officer dated 13th March, 1967 as well 
as on the basis of the ownership certifi- 
cate granted to them thereafter. The 
plaintiff-respondents further prayed that 
the defendant-appellant be held not to 
possess any right to interfere with the 
unfettered use and enjoyment of trees 
by the plaintiffs, The defendant-apnel-~ 
lant contested the suit, inter alia, on the 
two preliminary objections. namely limi- 
tation and maintainability of the suit 
for a mere declaration when court-fee 
was not paid for the relief of injunction 
which was put in the plaint under guard 
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ed language so as to give it a colour of 
declaration. The learned Senior Sub- 
Judge found these preliminary objections 
in favour of the plaintiff-respondents. It 
was held that the order of the Compen- 
sation Officer did not stand in the way 
of the plaintiffs and they could ignore it. 
As such, according to the trial Court, 
Article 100 of the Limitation Act did 
not apply. The case, rather, fell under 
Article 113 and. as stated by the learn- 
ed trial Judge, six years’ period of limi- 
tation was available. As such it was 
held that the suit was within time. As 
to the objection regarding court-fee and 
jurisdiction, the learned trial Judge held 
that the suit was maintainable barely 
for the relief of declaration. 


3. The defendant-appellant has 
come up before us in first appeal, and 
the learned Advocate-General has can- 
vassed that the suit was clearly time- 
barred as it fell within the ambit of 
Article 100 and the plaintiffs could not 
do without getting rid of the order of 
the Compensation Officer dated 13th 
March, 1967 for which the limitation 
Was one year. The learned Advocate- 
General has further contended, that the 
plaintiffs had already asked the relief of 
injunction in the plaint although they 
worded that relief in a manner so that 
it looked as if a declaration was sought 
for, although its substance is nothing 
less than an injunction prayed against 
the defendant. 


4, A perusal of the judgment of 
the learned trial Judge would indicate 
that he applied Article 120 of the old 
Limitation Act which is a residuary 
article and 6-years period of limitation 
was prescribed. The learned trial Judge 
forgot that the new Limitation Act of 
1963 was applicable and if at all the 
residuary article was to be applied, it is 
Article 113 of the new Act and the 
period of limitation is only 3 years and 
not 6 years. It appears, the learned trial 
Judge was not aware of the provisions 
of the amended Limitation Act and that 
is the reason he mis-directed himself as 
to the correct article of the Limitation 
Act which was applicable to the facts 
and circumstances of the case 


5. The plaintiff-respondents very 
much contended in their plaint that the 
order of the learned Compensation Offi- 
cer was wrong inasmuch as the direc- 
tion was given in it that the trees be- 
long to Government and that such an 
order was contrary to law and even 
without jurisdiction. This contention was 
reflected in the relief (b) of the plaint 
where it was observed that the order of 
the Compensation Officer regarding trees 
was without jurisdiction and hence was 
inoperative. Therefore, the plaintifi-res- 
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pondents had asked the relief of setting 
aside that order of the learned Compen- 
sation Officer. The frame of the suit was 
itself made for that purpose and it can= 
not be stated that the plaintiff-respon~ 
dents had ignored the order of the learn= 
ed Compensation Officer and need not 
have prayed for setting aside that order. 
Apart from this, it would be a matter 
for decision as to whether the impugned 
order of the Compensation Officer was 
without jurisdiction and hence a nullity 
so that in the eye of law no such order 
existed and there was nothing to be set 
aside. It is on the basis of this very 
order that the title is claimed by the 
plaintiff-respondents. They were confer- 
red ownership rights by this order and 
they cannot do without it even from 
(for?) claiming a right over the trees. Itis 
difficult to believe that the plaintiffs can 
seek the relief they want without setting 
aside the order of the Compensation Offi- 
cer. As we have already stated, in the 
plaint itself a relief has been claimed for 
setting aside that order, although it had 
been couched in a guarded language. 
Whether or not the suit wants to set 
aside the order is to be determined not 
from the form of relief which the plain- 
tiffs have chosen to put but from the 
substance of the claim. It could not be 
stated that the impugned order did not 
affect the rights of the plaintiffs for some 
such reason that the plaintiffs were not 
a party to the proceeding, or that the 
order itself left open or did not refer the 
right of the plaintiffs in respect of trees. 
The crux of the questions lies in the de- 
cision as to whether the order is qa nul- 
lity as made without jurisdiction. The 
order made by the Compensation Officer 
was clearly a bar to the relief claimed 
and the suit must fail if that bar is not 
removed. There is a distinction between 
want of jurisdiction and excess of iuris- 
diction. Where the officer has no juris- 
diction at all, the act would be ultra vires; 
but where, on investigation of circum- 
stances which would give him jurisdic- 
tion, the offcer decides or acts in a parti- 
cular manner any mistake as to the facts 
of the deciding factor would not oust his 
jurisdiction. The learned Compensation 
Officer may have given a wrong order 
which, according to the respondents, was 
not in consonance with the decision of 
the Supreme Court in Divisional Forest 
Officer Sarahan v. Daut, AIR 1968 SC 
612. In that decision, the learned Judges 
of the Supreme Court no doubt held that 
while conferring ownership rights to a 
cultivatory tenant under Section 26 (4) 
of the Abolition Act, 1953. the entire 
right, title and interest of the land-owne, 
in the land is transferred. According to 
their Lordships, such right, title and inte- 
rest in the land, very well included the 
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trees growing over such land. In the 
case before their Lordships. the compen- 
sation Officer did not exclude the trees 
from passing over to the tenants. In the 
ease before us, the Compensation Officer 
has excluded the trees and that has made 
the order to be the direct subject-matter 
of decision. Unless the direction of the 
Compessation Officer is set aside. no Te- 
Y'ef can be granted to the plaintiffs. It 
could however be stated that the direc- 
tion as to trees given by the learned 
Compensation Officer was wrong and is 
against the verdict of their Lordships of 
the Supreme Court, but it is entirely a 
different question to canvass that the 
said order was a nullity or without 
4urisdiction. It could very well be stated 
then, that the order passed by the Com- 
pensation Officer was a wrong order and 
the impediment created by such order 
was required to be removed by the plain- 
tiffs and hence they came to Court and 
filed the suit. The order per se affected 
the rights of the plaintiffs. It was a case 
of wrongful exercise of jurisdiction and 
not a case of want of jurisdiction. 


6. The learned counsel for the 
respondents then argued that a certifi- 
cate of ownership was granted in favour 
of the plaintiffs under Rule 16 of the 
rules framed under the Abolition Act, 
1953. In that certificate a bare mention 
was made that the plaintiffs became 
owner of the land. Neither it was stated 
that the trees were excluded from owner- 
ship nor it was stated that the trees were 
not excluded. If the order itself did not 
grant ownership of trees. how could the 
certificate confer such ownership? It is 
difficult to understand that the plaintiff- 
respondents derived any title merely by 
the certificate independent of the order 
made by the Compensation Officer. In a 
case reported in Mithoo Shahani v. Union 
of India, AIR 1964 SC 1536 their Lord- 
ships had the occasion to consider the 
validity of a ‘sanad’ granted as a result 
to the order of allotment made under the 
Displaced Persons (Compensation and Re- 
habilitation) Act, 1954. It was held that 
the ‘Sanad’ could be lawfully issued only 
on the basis of the valid order of allot- 
ment. If the order of allotment which 
was the basis upon which the grant was 
made was set aside, it would follow, and 
the conclusion was inescapable, that the 
grant could not survive. Similarly, in 
the instant case, if the order of the Com- 
pensation Officer denied the ownership 
of the trees, the same could not be deem- 
ed conferred under the certificate issued 
as a result to that order. The plaintiff- 
respondents were really called upon to 
get set aside that part of the order under 
which they were refused ownership of 
the trees and only then they could base 
their title on the certificate which was 
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subsequently granted. In this connec- 
tion, we rely very much upon an obser- 
vation made by the Lahore High Court 
in Gangu v. Maharaj Chand, AIR 1934 
Lah 384 (FB) which is to the following 
effect :— 

“If it is necessary for a plaintiff to 
get rid of an order made by an officer of 
the Government which stands in his way 
before he can obtain a certain relief and 
in order to obtain that relief he does 
not expressly ask for the setting aside of 
the order but merely for a declaratory 
decree still the suit should be deemed to 

one to set aside an order falling with- 
in the ambit of Article 14.” 


In the case before us, the plaintiffs have 
taken the precaution of drafting their re- 
lief in a manner so that a declaration 
is sought for, but in fact they want to 
get rid of the order made by the Com- 
pensation Officer. As such, in our opin- 
ion. Article 100 of the Limitation Act 
was applicable and the suit being one 
to set aside the order of the Compensa- 
tion Officer the limitation within which 
such suit could be brought was one year 
from the date of the order. The suit 
having been filed beyond the period of 
limitation was clearly time-barred. 


ade To us it also appears manifest 
that the plaintifi-respondents asked for 
the relief of injunction in the very plaint 
because they stated in relief (b) that the 
Government was not entitled to inter- 
fere with the enjoyment of the plaintiffs 
of the trees standing on the lend. Else- 
where in the plaint also, the plaintiff- 
respondents gave out facts which dis- 
closed a cause of action in their favour 
when the officers of the defendant inter- 
fered with their rights to deal with the 
trees as owners. Therefore, the suit was 
in fact for injunction and under Section 7 
(iv) (e) or (d) of the Himachal Pradesh 
Court-fees Act, 1968 the suit was to be 
valued according to the amount at which 
the relief sought for was valued in the 
plaint and the Court-fee was payable on 
such amount. The plaintiffs have put the 
valuation at Rs. 5,500/- and as such the 
Court-fee paid was also deficient. Since 
we are proposing to allow the appeal and 
dismiss the suit on the question of limi- 
tation, we do not consider it worthwhile 
= make an order for payment of Court- 
ee, 

8. The appeal is allowed and the 
Judgment and decree of learned Senior 
Sub-Judge, Mahasu, are set aside. The 
plaintiff's suit shall stand dismissed. with 
costs all throughout to the sider 

E. S. PATHAK, C. J.:— I 
agree with my brother D. B. Lal’ that 
the appeal must be allowed. 

10. Having regard to the plead- 
ings set out in the plaint it is clear that 
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the plaintiffs were attempting to seek re- 
lief against the order of the Compensa- 
tion Officer in so far as it recorded that 


the trees would remain the property of 
the Government, The plaintiffs claimed 
the reliefs in the suit, a declaration that 
they are the owners of the areas trans- 
ferred to them under Section 27 (4) of 
the Himachal Pradesh Abolition of Big 
Landed Estates and Land Reforms Act 
and of all the trees standing thereon and 
a declaration that the Forest Officials and 
other departments of the Himachal Pra- 
desh Government were not entitled to 
interfere with the plaintifis’ use and en- 
joyment of the trees and that the obser~ 
vation of the Compensation Officer in his 
order that the trees remained the pro- 
perty of the Government was without 
jurisdiction and illegal. It is plain that 
the second relief claimed by the plain- 
tiffs, although dressed up in such langu- 
age as to pass off for a relief of declara- 
tion, isin substance and effect nothing but 
a relief for setting aside the order of the 
Compensation Officer. The Compensation 
Officer had ab initio jurisdiction to make 
the order and if the portion of the order 
recording that the trees remained the 
property of the Government can be as- 
sailed at all it can only be challenged as 
contrary to law. This is not a case where 
the order made by the Compensation Offi- 
cer is a nullity. If the Compensation 
Officer had ab initio no jurisdiction to 
take the proceeding and make an order 
therein, he would have no jurisdiction to 
make any order at all. In that event, 
the entire order made by him, including 
that part of it which is in favour of the 
plaintiffs, would be a nullity. It was 
mecessary, in my opinion, for the plain- 
tiffs to have the portion of the order of 
the Compensation Officer, which they 
challenge as invalid, set aside by a Court 
of law. And that is what the plaintiffs 
attempted to by filing the suit. Where 
they have failed, in my opinion, is in the 
attempt to avoid the bar of limitation by 
framing the relief in language intended 
to show that a mere relief for declara~ 
ltion was being claimed. It is a case such 
as was decided by a Full Bench of the 
Lahore High Court in ATR 1934 Lah 384. 
Article 100 of the Limitation Act, 1963 
provides that the period of limitation for 
a suit “to alter or set aside any decision 
or order of a Civil Court in any pro- 
ceeding other than a suit or any act or 
order of an officer of Government in his 
official capacity” is one year “from the 
date of the final decision or order by the 
Court or the date of the act or order of 
the officer, as the case may be”. The ræ 
lief contemplated by Article 100 is the 
relief which in effect and substance is 
claimed by the plaintiffs in the present 
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suit. As regards that relief, the suit is 
clearly barred by limitation. 


_ th The only relief which remains 
is the declaration sought by the plaintiffs 
that they are the owners of the areas 
transferred to them under Section 27 (4) 
of the Himachal Pradesh Abolition of 
Big Landed Estates and Land Reforms 
Act and of all the trees standing thereon. 
That declaration cannot be granted to 
them unless the portion of the Compen~ 
sation Officer’s order, which they chal- 
lenge as invalid. is set aside, As that is 
not possible now because of the bar of 
limitation, the remaining relief sought by. 
them must also be refused. The title to 
the trees would flow to the plaintiffs from 
an order made by the Compensation Offi< 
cer, An order to the contrary was in faci 
made, and the validity of that order can= 
mot be challenged because of limitation, 
Accordingly. the entire suit must fail. 


o LR The appeal is allowed. the 
judgment and decree of the learned 
Senior Subordinate Judge, Mahasu. are 
set aside and the suit is dismissed. The 
appear is entitled to his costs through 
out, 


Appeal allowed, 
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5 Gokal Nath. Appellant v. Smt 
Krishna Devi, Respondent. 
FL A. F. O. No. 32 of 1970, D/- 


22-12-1973, 


Index Note:— (A) Guardians and 
Wards Act (1890), S. 25 — If interests of 
minors so require father’s right to their 
custody can be denied. (Para 5) 


Brief Note:— (A) Where the father 
had failed to make any attempt to pro~ 
vide an allowance for maintenance and 
education of his minor children ever 
since his separation from their mother 
with whom they were living and did 
not even make any gestures of love and 
affection towards them and the financial 
resources of the mother were sufficient to 
ensure minors’ proper maintenance and 


education. the mother and not the 
father who would be entitled to their 
custody. (Paras 5, 6) 

H. K. Bhardwaj, for Appellant; 


Romesh Chand, for Respondent, 


JUDGMENT :— This is an appeal by 
the father against the order of the 
learned District Judge dismissing his ap- 
plication under Section 25 of the Guar- 
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dians and Wards Act for the custody of 
his minor children. 


2. The appellant Gokal Nath and 
the respondent Shrimati Krishna Devi 
were husband and wife. They have two 
children, a son Rajan who at the time of 
making the application was 10 years of 
age and a daughter Pinki who was then 
about 44 years of age, The application 
for custody of the children was made on 

ebruary 15, 1967. It appears that after 
the marriage, relations between the hus- 
band and wife became strained and the 
wife left for her father’s house, and ever 
since she has lived there. The husband 
obtained a decree for judicial separation 
on the ground of desertion, and this was 
followed after the statutory period of 
two years by a decree for divorce. The 
minors continued to live with their 
mother at the house of their maternal 
grandfather. During the pendency of 
the proceedings for divorce, the husband 
made the application, out of which the 
present appeal arises, for the custody of 
the minors on the plea that he was their 
natural guardian and was legally en- 
titled to their custody, 


3. The application was contested 
by the wife. She alleged that the wel- 
fare of the minors was not safe in the 
hands of the husband, that he had never 
taken any interest in them and had been 
content to leave the wife to look after 
the children and had provided nothing 
for their maintenance. It was also’ al- 
leged that there would be no one to at- 
tend to the children if they were left 
with the husband and that his relations 
with his own father were strained. The 
wife also asserted that she was teaching 
in a Government School, and was bring- 
ing up the children properly and was 
qualified to attend to their education. 


4, The learned District Judge dis~ 
missed the application, holding that al- 
though the husband was the natural 
guardian of the children his conduct as 
well as his indifference towards them 
disentitled him to their custody. He also 
sent for the children and, after ascer~ 
taining their wishes. came to the con- 
clusion that they should continue in tha 
custody of the wife. 


5. I have heard learned counsel 
for the parties and also perused the mate- 
rial on the record. It seems to me that 
the learned District - Judge is right. 
While a father may ordinarily be entitled 
to the custody of his minor children that 
right can be denied to him if the Court 
finds that the interests of the children 
require otherwise. The Court must ever 

eep in mind the paramount need to en< 
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sure the welfare of the children. The 
law recognises a sufficiently wide discre= 
tion in Courts of equity in the matter. 


6. On the material before me it is 
clear that the children have been living 
with their mother at the house of their 
matërnal grandfather ever since she left 
the appellant. The relations between the 
parties remained strained, and there is 
no evidence that the wife ever returned 
with the children to her husband. The 
evidence on the record shows that the 
appellant took no interest in the wel- 
fare of the children mor did he, at any 
stage after the wife had left him, ever 
make any attempt to provide dn allow- 
ance for their maintenance and educa- 
tion or make those gestures by way of 
love and affection which a father com- 
monly bestows upon his children even 
though separated. The wife teaches in a 
school and her salary, according to the 
record, is Rs, 250/- per month. Her 
father, with whom she resides, is a prac- 
dising lawyer. It is evident that the fnan- 
cial resources of the wife and her father 
are sufficient to ensure the proper main- 
tenance and education of the children. 
In order to ascertain the wishes of the 
children, I sent for them. On the state- 
ment made by them in the presence of 
counsel for the respective parties as well 
as of the appellant himself, it appears 
that they are firm in their wish to con- 
tinue residing with their mother. Hav- 
ing regard to the age of the minors and 
all the circumstances of the case there 
is every reason to believe that their wel- 
fare will be more adequately ensured if]: 
they continue in the custody of their 
mother. Allegations have been made by 
the wife that the appellant is given to 
vice and is, therefore, incompetent to 
look after the children. It is not neces- 
sary, I think, to enter into the truth of 
those allegations because. in my opinion, 
the material otherwise is sufficient to re- 
ject the application of the appellant, 


7. Accordingly, thīs appeal fails 
and is dismissed. In the circumstances, 
however, there is no order as to costs. 


Appeal. dismissed, 
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D. B. LAL, C., J. AND CHET RAM 
THAKUR, 


Kalu Ram and another, Petitioners v. 
Madho Ram and another, Respondents. 


Second Appeals Nog, 169 of 1967 and 
108 of 1968, D/- 6-3-1972. 


Index Note:— (A) Punjab Pre-emp- 
tion Act (1 of 1913), Section 15 (as am- 
ended by Punjab Pre-emption (Amend- 
ment) Act 1960) — Section 15 as amend- 
ed does not repeal the Notification No. 
4669. D/- 6-3-1917 — Changes effected 
in Section 15 do not affect effects of 
Notification. 


Brief Note:— (A) A comparison of 
Section 15 before its amendment in 1960 
and the present Section 15 as it stands 
after its amendment shows thatsome of 
the provisions in original Sec. 15 were 
excluded in the amended Section 15. In 
the new Section, distant heirs were ex- 
cluded. distinction between agnate-co- 
shearers and co-sharers has been done 
away with. Sub-section (c) of the old 
section is no longer there and the expla- 
nation in the old section has been replaced 
with a new one. All these exclusions 
from the old section are not inconsistent 
to the effect otherwise provided by Noti- 
fication No. 4669, D/- 6-3-1917 issued 
under Section 8 (3) and as such the said 
Notification in spite of the amendment to 
Section 15 and the exclusion from the 
original Sec. 15 still holds good. What 
has been excluded cannot be inconsistent, 
unless it makes the application of the 
Notification either impossible or contrary 
to the re-enacted provision. 

(Paras 9, 10,11) 


Likewise, the re-enacted Section 15 
has introduced tenants-at-will in the list 
of persons entitled to pre-empt. This 
introduction not being inconsistent with 
any effect of the Notification of 1917 the 
notification still holds good. S. A. No. 
279 of 1967, D/- 24-9-1968 (Delhi), Re- 
ferred. (Para 12) 


The Notification holds good and co- 
exists with the re-enacted Section 15 and 
no question of its implied repeal arises. 

(Para 13) 

Index Note:— (B) Punjab Pre-emp- 
tion Act (1 of 1913), Section 31 — Words 
“said Act” refer to amendments under 
Amendment Act, 1960 — Even then effect 
of N°tification No. 4669, D/- 673-1917 is 
not dissolved. 


Brief Note:— (B) The words “said 
Act” in Section 31 do refer to the provi- 
sions brought in by Amendment Act. 1960, 
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still the effect of Notification No. 4669, 
D/- 6-3-1917 cannot be dissolved. If the 


effect of Section 31 is to do away with 
any right of exclusion that cannot be 
claimed by the Government under Sec- 
tion 8 (2). Section 31 protects re-enacted 
Section 15 so far as Section 15 remains 
unaffected by Section 8. Thus Section 31 
is subject to Sec, 8. AIR 1922 Lah 474 (1); 
AIR 1958 SC 838, Rel. on: AIR 1963 SC 
553, Dist; (1966) 68 Pun LR 616, Dis- 
sented. (Para 14) 


dex Note:— (C) Limitation Act 
(1908) Section 5 — Condonation of delay 
— Delay due to mistake about forum on 
part of Counsel] — No mala fides proved 
on part of Counsel — Delay could be 
condoned. AIR 1970 SC 1953, Rel. on. 
(Para 22) 
Cases Referred: Chronological Paras 
AIR 1970 SC 1953 = (1970) 2 SCR 
90, Mata Din v. A. Narayanan 22 
(1969) L. P. A. No. 19 of 1968, D/- 
10-6-1969 (Delhi) 19 
(1968) S. A. No. 279 of 1967, D/- 
24-9-1968 (Delhi), Kashi Ram v. 


Inder Singh 12, 14,19 
(1968) S. A. No. 289 of 1967. D/- 
26-8-1968 (Delhi), Gokal v. 
Santu 7,19 
(1966) 68 Pun LR 616, Parja Ram 
v. Ganga Ram 18 
AIR 1963 SC 553 = (1963) 3 SCR 
858, Ram Sarup v. Munshi 17 
AIR 1958 SC 838 = 1959 SCR 878, 
Bishan Singh v. Khazan Singh 16 
AIR 1922 Lah 474 (1) = 68 Ind Cas 
729, Jalal Din v. Nathu Ram 15 
S. Malhotra. H. K. Bhardwaj. K. D. 


Sud and Bhim Sen, for Appellants; A. C. 
Sud. and Chhabil Dass, for Respondents. 


D. B. LAL, C. J.:— These are two 
connected and consolidated regular se- 
cond appeals, and can conveniently be dis- 
posed of by a single judgment. Both the 
suits related to the right of pre-emption 
claimed by the plaintiffs on the basis of 
their being co-sharers, along with the 
vendors. In both suits, the vendees are 
strangers to the family of the vendors. 
RSA No. 169/67 is directed against the 
decision of the District Judge, Hoshiarpur, 
whereby agreeing with the finding of the 
Senior Sub-Judge. Kangra, he has dis- 
missed the suit of the plaintiffs Kalu Ram 
and three others and revelled their con- 
tention that the notification No. 4669 
dated 6th March. 1917 (hereinafter to be 
referred as the notification of 1917) does 
not hold the field because of the amend- 
ment of Section 15 of the Punjab Pre- 
emption Act. 1913 (hereinafter to be re- 
ferred as the Act of 1913) by the Punjab 
Pre-emption (Amendment) Act. 1960 
(hereinafter to be referred as the Amend- 
ment Act of 1960). The plaintiffs in that 
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suit claimed to be co-sharers with Sita 
Ram vendor and the latter had sold on 
31st May., 1960, 5 kanals and 9 marlas of 
his land in Tika Aloh. Mouza Kaleha of 
Tehsil Dehra, in favour of one Madho 
Ram who was a stranger to the family 
of Sita Ram. Accordingly the plaintiffs 
claimed a preferential right to pre-empt 
over Madho Ram and filed the suit for 
claiming back possession of disputed land 
from Madho Ram by exercise of their 
right of pre-emption. The contention of 
the defendant-vendee has been that the 
notification of 1917 excluded co-sharers 
and deprived them of their right of pre- 
emption conferred by Section 15 (b) 
Fourthly, of the Act of 1913. Therefore 
the plaintiffs could not claim a right of 
pre-emption. In reply, the plaintiffs con- 
tended that Section 15 of the Act, of 1913 
has been drastically amended by the 
Amendment Act of 1960 and as such the 
said notification of 1917 cannot be re- 
conciled and made to stand together with 
these amendments. In the result. the said 
notification no longer stands and the 
plaintiffs revive their right of pre-emp- 
, tion. The contention of the plaintiffs did 
not find favour both with the trial Court 
and the first appellate Judge. The suit 
was accordingly dismissed. The plaintiffs 
came in second appeal before the High 
Court. 


2. A learned single Judge of this 
Court (P. S. Safeer, J.) however, found 
that an important question of law arose 
in the case. inasmuch as there was con- 
flict of decision as to the validity and 
enforcement of the notification of 1917 in 
pre-emption cases. He has, therefore, 
recommended, for constitution of a larger 
Bench so that the controversy is resolved 
and an authoritative decision is given. 
Accordingly the learned judge made a 
reference order and the present Division 
Bench is constituted for the purpose. 


3. At a subsequent date, R.S.A. 
No. 108 of 1968 was instituted. This 
second appeal is directed against the 
decision of the District judge, Mandi. 
who has reversed the finding of the Sub- 
ordinate Judge, First Class Kulu and has 
decreed a similar suit for pre-emption fil- 
ed by Lahna Ram against Smt, Dugli and 
others. It was stated in that suit, that 
Smt, Dugli sold to Behari Lal and four 
others (Defendants 2 to 5) by a sale-deed 
dated 21st December, 1963, 13 bighas and 
4 biswas of land situate in Phati Jarri, 
Kothi Harkandhi of Tehsil and District 
Kulu, The plaintiff claimed to be co- 
sharers with Smt. Dugli defendant vendor. 
According to him, the vendee-defendants 
are strangers to the family and as such 
the plaintiff has a preferential right to 
pre-empt the property against them. 
Again the contention of the vendee- 
defendants has been, that the notification 
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of 1917 excluded co-sharers from claiming 
right, of pre-emption. As such the plain- 
tiff cannot have such right ;~ainst them. 
The plaintiff contended in reply that the 
said notification of 1917 no longer held 
the field because the same has been 
impliedly repealed by the amendments 
made in Section 15 by the Amendment 
Act of 1960. The contention of the plain- 
tiff did not find favour with the learned 
Subordinate Judge and he dismissed the 
suit, However, the learned District Judge 
Mandi disagreed with him and decreed 
the suit, holding that the notification of 
1917 was no longer good law having been 
impliedly repealed by the amendments 
of Section 15 by the Amendment Act of 
1960. 


4, It is manifest, in both the suits 
a common question of law arises, in so 
far as the question relates to the right of 
pre-emption which can be claimed by a 
co-sharer against a stranger, and the vali- 
dity or otherwise of the notification of 
1917 which affects such right is directly 
a question at issue. Therefore, it has 
been considered advisable to connect and 
consolidate the two second appeals, 


5. It is thus evident that one 
important point that falls for considera- 
tion is. as to whether the notification of 
1917 has in substance and effect been 
repealed by the amended Section 15 of 
the Act of 1913. The said notification may 
then conveniently be reproduced*— 


“Notification No, 4669, dated 6th 
March. 1917:— 
In the district of Kangra, the right 


of pre-emption in respect of agricultural 
land and village immovable property 
shall be limited— 

(1) in the case of a sale falling under 
the clause (a) of Section 15 to the person 
mentioned in the said clause; 

(2) in the case of a sale falling under 
clause (b) of Section 15 to the persons 
mentioned in the sub-clauses firstly, 
secondly and thirdly of the said clause. 


(3) The person mentioned in sub- 

clause fourthly of clause (b) and clause (c) 
of Section 15 shall not exercise any right 
of pre-emption in respect of sales de- 
scribed in this notification.” 
This notification was issued in exercise of 
the power conferred upon the local Gov- 
ernment by Section 8 (2) of the Act of 
1 3 3. This section may now be reproduc- 
ed:— 

“8. (1) Except as may otherwise 
be declared in the case of any agricul- 
tural land in a notification by the Local 
Government, no right of pre-emption 
shall exist within any Cantonment, 

(2) The Local Govt. may declare 
by notification that in any local area or 
with respect to any land or- property or 
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class of land or property or with res 
pect to any sale or class of sales no right 
of pre-emption or only such limited 
tight as the Local Government may 
specify, shall exist.” i 

Since the effect of amendments made in 
Section 15, upon the notification of 1917, 
is a subject-matter of enquiry, it would 
be proper. for sake of elucidation, to lay 
down section 15 both in original and am- 
ended shape as it exists in the Act of 
1913 :— 

Original Section 15 

‘15. Subject to the provisions of 
Section 14, the right of pre-emption in 
respect of agricultural land and village 
immovable property. shall vest— 

(a) Where the sale is by a sole owner 
or occupancy tenant or in the case of 
land or property jointly owned or held, 
is by all the co-sharers jointly. in the 
persons in order of succession who, but 
for such sale would be entitled. on the 
death of the vendor or vendors. to in- 
herit the land or property sold; 

(b) Where the sale is of a share out 
of joint land or property and is not made 
by all the co-sharers jointly, 


Firstly in the lineal descendants of 
the vendor in order of succession; 


Secondly, in the co-sharers, if any, 
who are agnates. in order of succession: 


Thirdly in the persons, not included 
under firstly or secondly above. in order 
of succession. who but for such sale 
would be entitled on the death of the 
has to inherit the land or property 
sold; 

Fourthly, in the co-sharers;: 

(c) if no person having a right of 
pre-emption under clause (a) or clause 
(b) seeks to exercise it. 


firstly, when the sale affects the 
superior or inferior proprietary righ+ and 
the superior right is sold in the inferior 
proprietors, and when the inferior right 
is sold in the superior proprietors: 


secondly, in the owners of the patti 
or other sub-division of the estate with- 
in the limits of which such land or pro- 
perty is situate; 

thirdly, in the owners of estate; 

fourtaly. in the case of a sale of the 
proprietary right in such land or pro- 
perty in the tenants (if any) having 
rights to the occupancy in such land or 
property; 

fifthly, in any tenant having a right 
of occupancy in any agricultural land in 
the estate within the limits of which the 
land or property is situated. 


Expianation'— In the case of sale by 
a female of land or property to which 
she has succeeded on a _ life-tenure 
through her husband, son, brother or 


Kalu Ram v. Madho Ram (D, B. Lal C. J.) 


[Pr. 5] H.P. 83 


father. the word “agnates” in this sec- 
tion shall mean the agnates of the per- 
son through whom she has so succeeded ” 


Amended Section 15 

"15. Persons in whom right of pre- 
emption vests in respect of sales of agri- 
cultural land and village immovable pro- 
perty.—(1) The -right of pre-emption in 
respect of agricultural land and village 
immovable property shall vest—- 

(a) where the sale is by a sole 
owner,— 

FIRST, in the son or daughter or sons’ 
son or daughter’s son of the vendor, 

SECONDLY, in the brother or bro- 
ther’s son of the vendor: 

THIRDLY, in the fathers brother 
or father's brother’s sons of the vendor; 

FOURTHLY., in the tenant who holds 
under tenancy of the vendor the land or 
property sold or a part thereof: 

(bo) where the sale is of a share out 
of joint land or property ard is not 
made by all the co-sharers jointly.— 

FIRST, in the sons or daughters or 
sons’ sons or daughters’ sons of the 
vendor or vendors; 

SECONDLY. in the brothers or bro- 
ther’s sons of the vendor or vendors, 

THIRDLY, in the father’s brothers 
or father’s brother’s sons of the vendor 
or vendors; 

FOURTHLY, in the other co-sharers; 

_FIFTHLY, in the tenants who hold 
under tenancy of the vendor or vendors 
the land or property sold or a part 
thereof: 

(c) where the sale is of land or pro- 
perty owned jointly and is made by all 
the co-sharers jointly.— 

FIRST, in the sons or daughters or 
an sons or daughters’ sons of the ven- 

ors: 


SECONDLY, in the brothers or bro- 
ther’s sons of the vendors; 


THIRDLY, in the father’s brothers 
or father’s brother’s sons of the vendors: 


FOURTHLY., in the tenants who hold 
under tenancy of the vendors or any one 
of them the land or property sold or a 
Part thereof. 

(2) Notwithstanding anything 
tained in sub-section (1),— 


- (a) where the sale is by a female of 
land or property to which she has suc- 
ceeded through her father or brother or 
the sale in respect of such land or pro- 
perty is by the son or daughter of such 
female after inheritance, the right of pre- 
emption shall vest — 

(i) if the sale is by such female, in 
her brother or brother’s son: 

Gi) if the sale is by the son or 
daughter of such female, in the mother’s 


con- 
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brothers or the mother’s brother’s sons 
of the vendor or vendors; 


(b) where the sale is by a female of 
land or property to which she has suc- 
ceeded through her husband, or through 
her son in case the son has inherited the 
land or property sold from his father, 
the right of pre-emption shall vest— 


FIRST, in the son or daughter of 
such female; : 

SECONDLY, in the husband’s bro- 
ther or husband’s brother’s son of such 


female.” 


6. While referring to the Act of 
1913, the learned counsel also relied upon 
Sections 6 and 31 of the said Act and, 
e ene: these may also be reproduc- 
ed:— 


"6. Exists in agricultural land 
and village immovable property.— A 
right of pre-emption shall exist in 
respect of village immovable property 
and subject to the provisions of clause {b) 
of section 5, in respect of agricultural 
land, but every such right shall be sub- 
ject to all the provisions and limitations 
in this Act contained.” 


“31. Punjab Pre-emption (Amend- 
ment) Act 1960 to apply to all suits. — 
No Court shall pass a decree in a suit 
for pre-emption whether instituted be- 
fore or after the commencement of the 
Punjab Pre-emption (Amendment) Act, 
1959, which is inconsistent with the pro- 
visions of the said Act.” 


7. As a result of application of 
Section 22 of the Punjab Genera] Clauses 
Act (reproduced below), the learned 
counsel for the plaintiff-pre-emptor con- 
tended, that the notification of 1917, be- 
ing inconsistent with the provisions re- 
enacted, ceases to continue in force and 
as such the co-sharers revive the right 
of pre-emption as against strangers. 


"22. Where any Punjab Act is 
repealed and re-enacted with or without 
modification, then, unless it is otherwise 
expressly provided. any appointment, 
notification, order, scheme, rule, form or 
bye-law, made or issued under the 
repealed Act or Regulation, shall, so far 
as it is not inconsistent with the provi- 
sions re-enacted, continue in force, and 
be deemed to have been made or issued 
under the provisions so re-enacted, un- 
less and until it is superseded by any 
appointment, notification order, scheme, 
rule, form or bye-law, made or issued 
under the provisions so re-enacted.” 

We were rather half inclined to cut short 
the controversy by making a reference to 
Section 22 (aforesaid) and by seeing that 
prima facie the provision regarding co~ 
sharer is not inconsistent with the provi- 


ALR 


sion re-enacted, and as such continues in 
force in the notification of 1917, In 


the origina] Section 15 (b) Fourthly, 
co-sharers were given right of pre-emp- 
tion and similarly under the amended 
section 15 (1) (b) Fourthly, co-sharers 
have been given the right of pre~ 
emption, Therefore, the re-enacted provi~ 
Sion has repeated the original provision 
and if the notification was issued in res< 
pect of the original provision, it can be 
made +o stand in respect of the re-enact- 
ed provision and to that extent, there 
would be no inconsistency. If the noti- 
fication of 1917 excluded co-sharers, it 
nonetheless excludes co-sharers in the re~ 
enacted provision. This device was al-« 
ready adopted by a learned single judge 
of this Court while deciding R.S. A. No. 
289 of 1967 on 26-8-1968 (Gokal v, Santu} 
Before him, the plaintiff was agnate co~ 
sharer whose right to pre-emption exist- 
ed under original Section 15 (b) Second~ 
ly, and the notification of 1917 left un- 
affected the right of pre-emption claimed 
by an agnate co-sharer, This right was 
taken away by the amended Section 15 
inasmuch as the distinction was. not 
drawn between agnate co-sharers and 
other co-sharers. The learned judge held 
that the preferential right of agnate co- 
sharers has been taken away by the legis- 
lature, The plaintiff could claim a right 
of pre-emption as ordinary co-sharer 
and since this right existed in the origi- 
nal See. 15 as well as in the re-enacted 
Section 15, there is no inconsistency be~ 
tween the two provisions within the mean- 
ing of Section 22 of the Punjab General 
Clauses Act and the plaintiff having been 
deprived of his right of pre-emption as 
co-sharer by the notification of 1917 
which still stands as good law, cannot 
claim such right and his suit was dismiss~ 
ed, The learned Judge refused to enter in~ 
to another facet of the controversy. as, 
according to him. the notification was 
prima facie consistent with the re~enact~ 
ed Section 15, Similarly, in the instant 
case, we could hold that the provision re- 
garding co-sharers has been kept intact, 
in the re-enacted Section 15 and in so 
far as co-sharers are concerned. the noti- 
fication of 1917 has remained unaffected 
by the amendments. As such, the said 
notification stands valid for co-sharers 
and they are excluded from claiming a 
right of pre-emption, The plaintiffs, there~ 
fore, in these two suits, should be de~ 
prived of their right of pre-emption and 
the two suits should be held dismissed on 
this short ground, 


8. The learned counsel, however, 
led us through the entire provisions con- 
tained in Section 15. both original and 
amended, and made copious reference to 
each classification made in that section, 
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Therefore, we consider ourselves bound 
to discuss the entire classifications of Sec- 
tion 15 in order to ascertain, as to whe- 
ther the re-enacted Section 15 has neces- 
sarily done away with the notification of 
1917. We shall then at once advert to 
the changes that have been brought about 
by the re-enacted provision. 


9. At first. we shall take up, as to 
what has been excluded from the re-enact- 
ed Section 15. It is manifest, by a simple 
comparison of the two provisions, that 
what has been old Section 15 (a) is now 
re-enacted Section 15 (1) (a) and (e). Dis- 
tant heirs are excluded and nearer heirs 
are preferred and specified. The exclusion 
of distant heirs has obviously been done 
under a legislative power, The notifica- 
tion of 1917, in fact, neither conferred nor 
tock away. any right of pre-emption in 
relation to heirs specified in original Sec- 
tion 15 (a), because that part of the sec- 
tion was left unaffected by the notifica- 
ton. As such no question of inconsistency 
should arise in so far as that part of the 
section is concerned. Regarding the exclu- 
sion provided by the re-enacted Sec- 
tion 15 (1) (b) which is equivalent to ori- 
Pinal Section 15 (b), again distant heirs 
have been excluded and nearer heirs 
have been specified. It may as well be, that 
the preference of one heir over the other 
might be different than what has been un- 
der original S.`15 (a) and (b), The dis- 
‘tinction between agnate co-sharers 
(Secondly) and other co-sharers (Fourth- 
ly) of old Section 15 (b) has been done 
away with, Instead only co-sharers have 
been provided in Fourthly of re-enacted 
Sec, 15 (1) (b). So far as the exclusion of 
distant heirs is concerned and so far as 
the removal] of distinction between agnate 
co-sharers and other co-sharers is concern- 
ed. the notification of 1917 did not have 
any effect, It is obvious that the notifica- 
tion did not relate to other provisions of 
old Section 15 (b), except to its provision 
Fourthly which related to other co-sharers. 
To this extent, the notification cannot be 
considered to be inconsistent with the re- 
enacted provision inasmuch as distant 
heirs were excluded and agnate co-sharers 
were specified and described in the sec- 
tion. The co-sharers Fourthly, were re- 
peated as such in the re-enacted provision. 
As we have already stated, the provision 
having been repeated could not be con- 
sidered to be inconsistent in any manner, 
The notification of 1917 excluded co- 
sharers and nonetheless the exclusion will 
hold good even now after re-enactment. 


10. The third exclusion relates to 
old Section 15 (c), The entire provision is 
excluded from re-enacted Section 15 and 
the exclusion relates to sale affecting 
superior or inferior proprietary right. sale 
by owners of the ‘Pati’ or other sub-divi- 


sions of the estate, and sale by ownérs of 
estate, If.a sale relating to this category 
has been excluded from the re-enacted 
provision, thereby no inconsistency can be 
stated to creep in. What has thus been ex- 
cluded, does not affect in any manner the 
other re-enacted provision, and what is 
thus excluded, Simply ceases to exist with- 
out leaving any mark upon the remain- 
ing part of the notification, therefore. the 
exclusion of this category of sale shall 
not lead to any inconsistency, and there- 
by the notification of 1917 cannot be held 
to have been impliedly repealed, 


1. The “explanation” of origi- 
nal Section 15 has been replaced by re- 
enacted Section 15 (2). Again this provi- 
sion relates to sale by a female of land 
or property to which she has succeeded 
through father or brother or husband. The 
heirs are specified in whose favour the 
right of pre-emption shall devolve, This 
amendment was made because after 1956 
the female heirs became full owners of 
land or property. and so the re-enacted pro- 
vision was considered necessary, To this 
extent as well the notification of 1917 can- 
not be considered to be inconsistent with 
the re-enacted provision. The said notifica- 
tion did not specify anything regarding the 
‘explanation’ and as such re-enacted provi- 
sion has also remained unaffected by the 
said notification, In the result we have no 
hesitation in holding that what has been 
excluded from original Section 15 is not 
inconsistent to the effect otherwise provid- 
ed by the notification of 1917 and as such 
the said notification, nevertheless these ex- 
clusions, still holds good, What has been 
excluded cannot be inconsistent. unless it 
makes the application of the notification 
either impossible or contrary to the re- 
enacted provision. 


12. Much capital has been laid by 
the learned counsel. by making a reference 
to what has been included by the re-enact- 
ed Section 15. In this connection, it is con- 
tended, that tenants without distinction of 
their being occupancy or non-occupancy, 
have been conferred the right of pre-em- 
ption., This has been done in accordance 
with the policy of agrarian reform for 
which so much was stated by a learned 
Judge V. 8S. Deshpande. while deciding 
S. A. No. 279 of 1967 on 24-9-1968 (Delhi) 
(Kashi Ram v. Inder Singh). The occupancy 
tenants have all been converted into pro- 
prietors by the enforcement of the Pun- 
jab Occupancy Tenants (Vesting of Pro- 
prietarvy Rights) Act, 1923 (Act No. VIII 
of 1953). That is why the disctinction be- 
tween occupancy and. non-occupancy 
tenants no longer holds good and the 
right of pre-emption given to occupancy 
tenants by Fourthly and Fifthly of old 
Section 15 (c) could be converted in the 
amended section into a right given to 
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tenants-at-will. Therefore. re-enacted 
S. 15 (1) (a) (b) and (c) was provided. 
It is manifest, the notification of 1917 
did not state anything regarding old 
Section 15 (a) and (b) in so far as the 
tenants could be concerned. If tenants-at- 
will have been introduced by the re-enact- 
ed Section 15, that has been done in ex- 
ercise of legislative power, The provision 
so introduced js not inconsistent with any 
effect created by the notification of 1917. 
Therefore, the said notification shall re- 
main standing, despite the introduction 
of tenants-at-will in the’ re-enacted Sec- 
tion 15, As we have stated before. the oc- 
cupaney tenants no longer remained in 
the field and, therefore, that part of the 
notification had become redundant, and 
what has become redundant, cannot be con- 
sidered to be inconsistent with the re- 
enacted provision. The redundant provi- 
sion, no doubt, does not render the work- 
ing of the notification impossible or con- 
trary to the re-enacted provision. 


13. In the result, we must hold 
that the notification of 1917 still holds 
good and the re-enacted provision does 
not make it inconsistent in any manner. 
The said notification can certainly co- 
exist with the re-enacted, Section 15 and 
no question of its implied repeal has ari- 
sen. In short, the notification can be re- 
jeonciled and made to stand together with 
the re-enacted Section 15, 


14. The learned counsel for the 
ple‘ntiff-pre-emptors argued with great 
insistence, that Section 31 of the Act of 
1913 (Section having been introduced by 
the Amendment Act of 1960) makes it 
obligatory that the right of co-sharers 
for pre-emption is protected and should 
net be taken away by the notification of 
1917, According to learned counsel, to 
say otherwise would be to bring in a 
situation inconsistent with the provisions 
made by the Amendment Act of 1960 for 
which an embargo has been placed in Sec- 
tion 31, As observed by V, S. Deshpande, 
J.. in RSA No. 279 of 1967 (beth (supra), 
as also held, by the learned single Judge 
who referred one of these appeals to this 
larger Bench, the words “said Act” in 
Section 31 do refer to the provisions 
brought in by the Amendment Act of 1960, 
Still, in our opinion, the effect of the 
notification of 1917 cannot be dissolved by 
making a reference to Section 31. This is 
so, because Section 31 will stand or fall 
along with Section 8 of the Act of 1913 
which has remained unaffected by the 
Amendment Act of 1960, Under Section 8 
(2) (supra), the local Government was 
given the legislative sanction to exclude 
any local area so that any class of sales 
could not give rise to a right of pre-em- 
ption. Upon ‘this legislative sanction, the 
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District of Kangra was excluded for 
claiming right of pre-emption by a co- 
sharer against a stranger. If the effect 
of Section 31 is to do away with any 
right of exclusion. that can be claimed by 
the local Government under Section 
8 (2), to that end, in our opinion, Sec- 
tion 31 cannot be applied. On the prin- 
ciple of harmonious construction, both 
Sections 8 and 31 will have their in- 
dependent effect, The re-enacted Sec- 
tion 15 is by itself subject to Section 8 
and only so far as the said section re- 
mains unaffected by Section 8, it has 
been protected by Section 31. The pur-~ 
pose behind Section 31 is to confer and 
protect right of pre-emption only to the 
extent conferred by Sections 6 and 15, 
lest the Courts may be tempted to grant 
or refuse right of pre-emption in a situa- 
tion not contemplated under these re- 
enacted sections, This appears to be the 
genesis of Section 31. and nothing beyond 
should be inferred. In Section 6, the 
word “but every such right shall be sub- 
ject to all the provisions and limitations 
in this Act contained” make it abundant- 
ly clear that Section 8 has been given its 
full force. This is another reason w 


Section 31 should be made subject to 


Section 8. 


15. At this stage. we think it 
necessary to refer to the case law on the 
subject, The earliest case of the series, 
that has been placed before us, is report- 
ed in AIR 1922 Lah 474 (1) (Jalal Din 
v. Nathu Ram). Their Lordships were 
considering Section 6 of the Act of 1913 
vis-a-vis the notification issued under 
Section 7 of the Punjab Pre-emption Act 
of 1905, It appeared that under Section 7 
of the ‘Act of 1905 certain area was 
excluded from the scope of the Act. The 
argument was that the notification had 
become inconsistent with the re-enacted 
Section 6 of the Act and as such the said 
notification should be cancelled, The 
argument was not accepted and on the 
basis of Section 22 of the Punjab Generai 
Clauses Act. it was held that Section 7 
was not cancelled by Section 6 and the 
notification issued under the former 
could not be set aside. A similar situa- 
tion seems to arise in the instant case, 
because the notification issued under old 
Section 15 is stated to be cancelled by 
re-enacted Section 15. The test is decide- 
dly of “inconsistency” and we have al- 
ready found that no such inconsistency 
exists in the re-enacted Section 15 so as 
wae nugatory the notification of 


16. In Bishan Singh v. Khazan 
Singh (AIR 1958 Sc 838), which is a 
case under the Punjab Pre-emption Act 
of 1913, their Lordships held that the 
right of pre-emption is “a very weak 
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right” and can be defeated by all legiti- 
mate methods, In our view, the right is 
a piratical right which creates an obstacle 
in the way of a legitimate owner of pro- 
perty to sell it to a person of his own 
choice. If the notification of 1917 took 
away the right of pre-emption of a to- 
sharer, in any given area, the same right 
shall not be reconferred for any lighter 
reason, We are, therefore, inclined to 
hold that the notification of 1917 still 
holds good and the said right stands taken 
away as it was taken away before, under 
old Section 15, 


n Ram Sarup v. Munshi (AIR 
T be 555, their Lordships considered 
the retrospective effect created by Sec- 
tion 31 of the Act of 1913. In that case, 
the notification of 1917 did not figure in 
any manner, It was held that Section 31 
has retrospective effect and the decree 
passed in favour of pre-emptor owner of 
estate could be vacated by the appellate 
Court because under the re-enacted Sec- 
tion 15 such a right of pre-emption was 
taken away. This decision was referred 
to by the learned counsel for the plain- 
tiff-pre-emptors. and, to our opinion, 
would not be of much help to them. 


18. Then we come across almost 
a direct case of a Division Bench of the 
Punjab High Court, with which we res- 
pectfully disagree. We refer to Parja 
Ram v. Ganga Ram (1966) 68 Pun LR 
616), The plaintiff-pre-emptor claimed 
his right as he was tenant under the 
vendors, The notification of 1917 was 
pleaded so as to exclude occupancy 
tenants in Kangra District from claiming 
pre-emption, The learned Division Bench 
held that the said notification having 
been rendered inconsistent with the re- 
enacted Section 15 does no longer hold 
good and plaintiff-pre-emptor did possess 
right to pre-empt and the suit was 
decreed. The learned judge who spoke 
for the Bench, at one place held as 
below:— 


“In the circumstances it would seem 
to be the result of a mere oversight that 
the notification regarding Kangra Dis- 
trict of 1916 has not either been com- 
pletely cancelled or suitably modified 
so as to make it applicable to the provi- 
sions of Section 15 as amended by the 
Act of 1960, It is in fact obviously com- 
pletely impossible to apply the notifica- 
tion to the Section in its present form. If 
it was sought to be applied it would 
produce some absurd results such as that 
whereas a tenant. now appearing at 
fourthly in clause (a) would enjoy the 
right of pre-emption under the terms of 
the notification in the case of a 
sale by a sole owner, covered by the old 
(a) he would not enjoy it in a sale cover- 
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ed by clause (b) of a share of joint land 
not made by all the co-sharers jointly or 
covered by the new (c) which is sub-d vi- 
sion of the old (a), In my opinion it must 
be held that the terms of the notifica- 
tion are impliedly cancelled by the 
amendment of the Act in 1960 and that 
it has become a piece of dead wood 


which must be ignored.” 
We have already disclosed how it is not 


impossible to apply the notification to 
the section in its present form. Regard- 
ing the so-called “absurd results” as 


pointed out by the learned judge, to our 
regret, the reasoning does not appear to 
be sound. It would not be correct to 
state that the tenants now appearing at 
fourthly in clause (a) would enjoy the 
right of pre-emption under the terms of 
the notification, because the notification 
itself did not confer any right of pre- 
emption upon tenant, Rather, the noti- 
fication left unaffected old (a) and if a 
subsequent legislation enlarged its scope 
by introducing tenant, the notification 
had no bearing upon suct: re-enacted 
provision, To the extent, that the noti- 
fication stated that persons specified in 
Section 15 (a) shall have right of pre- 
emption, it did nothing but to repeat 
what was already provided in old Sec- 
tion 15 (a). That statement in the noti- 
fication was not even necessary. ere- 
fore, to say that a tenant would get a 
right of pre-emption under the notifica- 
tion would not be correct because this 
right has been conferred not by the noti- 
cation but by the re-enacted provisions. 
Similarly the provision regarding tenant 
in re-enacted Section 15 (a) (b) does not 
refer to any part contained in the noti- 
fication of 1917 and as such is notan in- 
consistent provision for the working of 
that notification, The notification did not 
state anything regarding the category of 
tenant which could be introduced under 
a subsequent legislation, The notification 
was, therefore, not inconsistent with such 
introduction of a new category, We, 
therefore, do not agree with the finding 
given by the learned judges of that Divi- 
sion Bench, wherein the notification of 
1917 has been considered as non-existent 
because of the amended Section 15. 


19. We have already referred to 
R.S.A. No, 279 of 1967 (Delhi) decided by 
V. S. Deshpande, J. (supra), The learned 
Judge in that case. was dealing -with a 
right of pre-emption claimed by a tenant 
of the vendor. His entire reasoning was, 
that being governed by legislative poliev 
which introduced tenant in the category 
of persons who could claim pre-emption 
it must necessariy be held that the pro- 
vision excluding occupancy tenants from 
claiming right of pre-emption, in the 
notification of 1917, has become inconsis- 
tent with the said legislative policy and 
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the said notification must be struck down 
as impliedly repealed by the re-enacted 
Section 15. In our opinion, questions 
regarding legislative policy should be 
held foreign to our enquiry, so long as 
Section 22 of the Punjab General Clauses 
Act is clear and so long it cannot be held 
that the notification has become inconsis- 
tent in any manner with the re-enacted 
Section 15. If no such inconsistency can 
be found to exist in fact. the same can- 
noi be inferred on the basis of any in- 
volved reasoning founded on legislative 
policy for re-enacting Section 15, Apart 
from this. how would the notification be 
considered inconsistent for anything wit3 
regard to which it had omitted to state, 
or with respect to which there was no 
occasion to state in it? If tenants-at-wil) 
were subsequently introduced in the sec- 
tion by legislature. -the said provision is 
not inconsistent with the notification, 
simply because the said notification does 
not ‘state anything regarding tenants-at 
will, The learned Judge stated that if 
the notification is now literally construed. 
then it would allow pre-emption te 
tenants. If it is so, there is all the more 
reason to hold that the notification is 
in consonance with the new agrarian 
policy, This cannot be a ground for 
Striking down the notification. 
learned Judge then posed a question as 
follows:—. 


“Can it then be said that a neir who 
is not included in new Section 15 (1) (a) 
can sue for pre-emption thereon because 
the notification of 1917 gives him the 
right to do so?” . 


The learned Judge is referring to a heir 
who is excluded in re-enacted Section 
15 (1) (a) but included in old Section 
15 (a). The question hardly arises, be- 
cause such a heir if now excluded ‘(being 
distant heir), has no right of pre-emp- 
tion because the section itself has been 
amended for which the power was not 
derived under the notification. As we 
. have already stated. old Section 15 (a) 
was excluded from the ambit of the 
notification and, therefore, whatever 
amendments were made in that part of 
the section also remained unaffected by 
the notification. We should say. with re- 
spects, that it would be an incorrect 
reasoning to hold that the notification 
gave any right to pre-empt to a heir 
included in old Section 15 (a). The noti- 
fication simply stated that the heirs 
specified in old Section 15 (a) would get 
‘the right of pre-emption which was 
nothing but repeating the section itself. 
That part of the notification could even 
be avoided. as ‘it neither . added nor 
subtracted anything from old Section 
15 (a), The learned judge then referred 
to Section 31 and held that the notifica- 
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tion is rendered nugatory because no 
right of pre-emption conferred by Sec- 
tion 15 could be taken away by the noti- 
fication of 1917. We have already replied 
to this part of the argument, The decision 
of the learned Judge in RSA No. 279 of 
1967 went in Letters Patent appeal be- 
fore a Division Bench (LPA No. 19 of 
1968 decided on 10-6-1969), It is signifi- 
cant to note that the learned Judges of 
that Division Bench disposed of the ap- 
peal on the short question. very much 
similar to what we have posed before 
ourselves, that tenants-at-will were not 
dealt with in the notification of 1917, and 
as such the said notification neither 
conferred nor curtailed their right of pre- 
emption. The plaintiff-pre-emptor in 
that case, being tenant. could, therefore, 
claim a right of pre-emption under the 
new Section 15. The following observa- 
tions of their Lordships are material in 
this respect:— 


“It is obvious from the plain read- 
ing of the notification and the amended 
section that the right of the tenants to 
pre-empt sales, which has been conferr- 
ed on them by virtue of the amended 
Section 15 of 1960, could not: possibly 
have been destroyed or  prejudicially 
affected by anything contained in the 
notification of 1917, Neither has any 
precedent been cited nor any principle 
pressed into service to justify a conclu~ 
sion which prima facie seems to be whol- 
ly unacceptable. 


massorane 


It is not disputed that the amended 
Section 15, in clear and unequivocal 
terms, confers the right of pre-emption 
on the tenants: the earlier notification 
of 1917 does not, in my view, lay down 
a legislative command which would in 
any way militate against the conferment 
of such right on the tenants, To accede 
to Chaudhry Rup Chand’s contention 
weuld really amount to saying that the 
right conferred on the tenants in 1960 
remained still born because of the earlier 
notification, I am unable to accede to 
such a contention.” 


While dealing with Section 31. the Divi+ 
sion Bench referred to the opinion ex- 
pressed by V. S, Deshpande, J., and ob-~ 
served that it was not necessary to enter 
into that controversy and hence they re- 
frained from expressing any considered 
opinion on the scope and effect of- Sec- 
tion 31. We cannot be supposed to be 
saying anything contrary to the Division 
Bench which decided LPA No, 19 of 1968, 
which is in fact a decision of this very 
Court. In RSA. 289 of 1967 decided on 
26-8-1968 (Delhi) (supra) Hardayal Hardy, 
J.. took a similar view of the case as 
we have taken. His Lordship was deal- 
ing with a case of plaintiff-pre-emptor 
who was a co-sharer, It was held that 


>! 
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qua co-sharers, the notification of 1917 
remains unaffected by the re-enacted 
Sec, 15 and as such the said notification 
excludes co-sharers in Kangra District 
from claiming pre-emption, It was held 
that the notification is not 
with the provisions re-enacted and can- 
not be deemed to have been repealed. 
The following observation is material 
and may be quoted:— 


“As I read Section 15 before as well 
as after the amendment. in so far as it 
is relevant for the purpose of the pre- 
sent case, all that it means is that co- 
sharers had a right of pre-emption then 
and they have the same right even now. 
What the amendment has done is to 
delete the preferential right of one parti- 
cular class of co-sharers namely co- 
sharers who were also agnates. So far as 
the general class of co-sharers is concern- 
ed there is no change in their position and 
as such there is no inconsistency be- 


tween the provision that has been repeal- . 


ed and the provision that has been re- 
‘enacted. Under the aforementioned noti- 
fication a co-sharer in Kangra District 
had no right of pre-emption. A fortiori 
the plaintiff will have no such right even 
now. As regards his claim as an agnate 
co-sharer. the notification under the old 
section did not affect his right and it 
does not touch his right even now. His 
Tight as such has however been taken 
away by the legislature and it is not the 
case that there was lack of competency 
in the legislature to do so.” 


20. Therefore, our considered 
view is that the notification of 1917 can 
be reconciled and made to stand to- 
gether with the re-enacted Section 15 
and the same has not been impliedly 
repealed, 


21. In RSA No. 108 of 1968. a 
short question was posed, based on the 
bifurcation of Kangra District and crea- 
tion of independent Kulu District out of 
its area, It was submitted -by the learn- 
ed counsel that the notification of 1917 
related to Kangra District and hence 
should not be considered’ to relate to 
Kulu District. To us. it appears, that 
the entire reasoning is misconceived, The 
area comprising Kulu District was cer- 
tainly the area covered by Kangra Dis- 
trict. If under Section 8 (2) of the Act 
of 1913. the local Government had 
declared that no right of pre-emption 
could be exercised by a co-sharer with 
respect to the area comprising Kangra 
District it logically follows that wherever 


portions of area belonging to Kangra Dis- - 


trict have gone so as to comprise the 
new District. the said disqualification 
shall apply to such portions as well. The 
exclusion is with respect to a local area 


inconsistent. 
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and if a new name of District has been 
given to any local area, that will not 
make any difference, Therefore, in our 
opinion. the notification of 1917 as much 
relates to Kulu District as it related to 
Kangra District because on the date the 
notification was issued, Kulu District was 


-part of Kangra District. 


22. Again in respect of RSA 
No. 108 of 1968. the learned counsel for 
the respondents referred to the order 
dated 7th June, 1968 passed by the learn- 
ed District Judge. Mandi, in so far as 
he held that whatever delay was com- 
mitted in preferring the first appeal be- 
fore him, is to be condoned under Sec- 
tion 5 of the Indian Limitation Act. The 
learned counsel contended that the delay 
could not be condoned and as such the 
first appeal was time-barred. As reveal- 

by the order of the District Judge 
the judgment of the trial Court was pro- 
nounced on 21-12-1965, and on that very 
day an application for obtaining copy of 
such judgment was given. The copy was 
prepared on 31-12-1965. The limitation 
for filing the appeal expired on 30-1- 
1966. The Civil Courts at Kulu were 
closed for winter vacation from 15-1- 
1966 to 14-2-1966. The learned counsel who 
represented the appellant in first appeal, 
considered that the Sub-Judge at Kulu 
was competent to receive the appeal, as 
he was duly authorised to receive the 
same, This was, no doubt, the practice 
at Dharamsala where the Senior Sub- 
Judge, Kangra, was authorised to receive 
first appeals on behalf of the District 
Judge, Being under that impression, the 
learned counsel filed the appeal on the 
opening day, i.e, on 15-2-1966, before 
the Sub-Judge. Kulu. As subsequently 
revealed, the Sub-Judge, Kulu had no 
right to receive the first appeals and. 
therefore, he returned the same to the 
learned counsel for presentation to the 
proper Court, The learned counsel then 
sent the appeal by post to another coun- 
sel at Dharamsala and the first appeal 
was filed before the Senior Sub-Judge, 
Dharamsala) who was competent to 
receive it, on 22-2-1966, In this manner, 
6 days’ delay was caused in filing the 
appeal before the Senior Sub-Judge, 
Dharamsala. if the days are reckoned 
from 15-2-1966 which was the opening 
day after vacation at Kulu: It was con- 
tended before the learned District Judge 
that this delay could not be condoned. 
However. the learned District Judge held 
that a bona fide mistake was cémmitted 
by the counsel and that was a sufficient 
cause for condoning the period of delay. 
It. is already observed in Mata Din v. 
A. Narayanan (AIR 1970 SC 1953) that 
mistake of counsel will not in every case 
by itself be sufficient ground to condone 
delay. However, if in a given situation 
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nothing is shown to indicate that error 
of counsel was tainted by any mala fide 
motive, the Court would be justified in 
extending time, In our opinion, for the 
reasons given by the learned District 
Judge, it could be stated that the learn- 
ed counsel presenting the appeal was 


not governed by any mala fide motive.. 


He committed a genuine mistake as he 
thought that the appeal could be preferr- 
ed before the Sub-Judge. Kulu. It 
could not be held that any negligence 
was committed by such counsel. In the 
circumstances, in our opinion, the learned 
District Judge was right in condoning 
whatever delay was caused for filing the 
first appeal. 


23. With these findings, therefore 
. we must hold that the plaintiff-pre-emp- 
tors. being co-sharers, already stood ex- 
cluded from claiming a right of pre-emp- 
tion under the notification of 1917. In the 
result. the two Courts below rightly dis- 
missed the suit is RSA No, 169 of 1967. 


We confirm the decision, and s the 
second appeal. 
24. However, the suit in RSA 


No. 108 has been wrongly decreed by the 
learned District Judge, and we allow this 
second appeal and set aside the decision 
of the learned District Judge and restore 
the decision of the learned Subordinate 
‘Judge: First Class, Kulu. The plaintiffs’ 
suit in this second appeal shall also stand 
dismissed. 


25. We, however, prefer to leave 
the parties to bear their own costs. 


CHET RAM THAKUR, J.:— 26. I 
agree, 


Order accordingly. 


AIR 1973 HIMACHAL PRADESH 40 
(V 68 C 30) 


D. B. LAL. J. 


Pritam Singh and others, Petitioners 
v, Charan Dass Dogra and others, Res- 
pondents. 


C. M. P, (Main) No. 8 of 1973, D/- 9- 
2-1973. 


Index Note: — (A) Constitution of 
India, Article 227 — Power of superinten- 
dence -— Exercise of — Where there is 
a question of exercise or non-exercise of 
jurisdiction or an error apparent on the 
face of the record, the High Court can 
interfere under Article 227. Case Jaw re- 


lied. (Para: 3) 
Index Note? — (B) Constitution of 
India, Article 227 — Interim injunction 
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Pritam Singh v. Charan Dass {D. B. Lal J.) 


A.L R, 


— Interference — High Court can inter- 
fere with order of interim injunction when 
it is passed by Lower Court in exercise 
of jurisdiction not vested in it. (X-Ref:— 
Civil P, C. O, 39 Br. 1 & 2). > 


Brief Note: — (B) Where a person fil- 
ed a suit for declaration that he is a pri- 
mary and active member of the Ali India 
Congress Committee and that he has been 
illegally ousted from membership and 
also obtained interim injunction restrain- 
ing holding of elections of Congress Com- 
mittees at District and Provincial levels 
but the circumstances of the case ex-facie 
showed that the interim injunction was 
obtained with aview to cause delay in 
holding elections and without properly 
considering the balance of convenience, 
the High Court in exercise of its powers 
under Article 227 suspended the interim 
order till decision of the suit, 


(Paras 10. 13) 


Cases Referred: Chronological] Paras 
`- ATR 1973 Delhi 21 = 1972 Ren CR 

707, Krishanlal v. Ramo Devi 2. 
AIR 1967 Sc 1494 = 1967 Cri LJ 


1380, Jugal Kishore Sinha v. Sita- 
murha Central Co-operative Bank 


AIR 1963 Madh Pra 218 = 1963 
Jab LJ 1683, Kailashchandra v, Dis- 
` trict Judge Bhopal 2 
AIR 1962 Punj 441 Bhola Hardial v. 
Kurra Rem Wasumal 


H. S. Thakur and Prem Goel, for 
Petitione::: Chhabil Dass along with 
Charan Dass Dogra, for Respondents. 


ORDER :— The petitioners are de- 
fendants in a suit filed by Shri Charan 
Dass Dogra, Advocate, Kulu (respondent 
No. 1) for the reliefs of declaration that 
the plaintiff be declared primary and ac- 
live member of the Congress organisa- 
tion and of permanent injunction re- - 
straining the petitioner-defendants from 
holding District Congress Committee 
(DCC) elections and thereafter Himachal 
Pradesh Congress Committee (HPCC) 
election. The plaintiffs contention in 
short is that he is President of DCC Kulu 
and as such an active member of the 
Congress Organisation. He has been illegal- 
ly ousted from membership and hence 
is not given right to vote and contest the 
elections, Alongwith the plaint, an ap- 
plication for interim injunction was given 
under Order 39. Rules 1 and 2 of the Civil 
Procedure Code, restraining the peti- 
tioner-defendants from holding the afore- 
said elections. The learned Sub-Judge 
First Class, Kulu, granted the interim re- 
lief of injunction and has withheld the 
elections of the Executive at the District 
level and also at the previncial level with 
the necessary consequence that a repre- 
sentative of Himachal Pradesh has been 
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debarred from sitting in the elections of 
the All-India Congress Committee (AICC). 
The petitioner-defendants have gone mM 
appeal before the learned District Judge, 
Mandi, but the appeal is not yet decided 
and a date has been fixed in the last week 
of March, 1973 for the disposal of such 
appeal, According to the revised programme 
for organisational elections of 1972 (An- 
nexure A), the elections at the PCC level 
were to be completed by 10th December, 
1972, The election of the members of the 
AICC, according to the programme, had to 
fake place on 10th December. 1972. Simi- 
‘larly the election of the Congress Presi- 
dent had to take place on 10th December, 
1972, As a result to the injunetion grant- 
ed by the Courts below. all these elec- 
tions have beer held up. 


2, Since the matter could not 
brook delay and called for immediate 
attention of the High Court, this petition 
under Article 227 of the Constitution read 
with Section 24 of the Civil Procedure 
Code, has been instituted. As observed 
by their Lordships of the Supreme Court 
in Jugal Kishore Sinha v. Sitamurhi 
Central Co-operative Bank Ltd. (ATR 
1967 SC 1494), the High Court while ex- 
ercising its powers of superintendence 
can correct errors of various kinds of 
the subordinate Courts in appropriate 
cases, Therefore, the power of High 
Court under Article 227 is of a wider 
amplitude. However, the very plenitude 
of power imposes a restriction namely. 
that the power of superintendence is to 
be exercised most sparingly and only in 
appropriate cases im order to keep the 
subordinate Court within the scope of its 
authority and not for merely correcting 
ffs errors (see? Kailashchandra v. District 
Judge, Bhopal, AIR 1963 Madh Pra 218). 
In Bhola Hardiaf v. Kurra Ram Wasu 
Mal. (AIR 1962 Punf 441). it was observ- 
ed that the powers of a High Court un- 
der Article 227 are more akin to the re- 
vistonal powers though these powers are 
described fry the Constitution as “power 
of superintendence”. In that case, the 
learned Judge did not seek to interfere 
under Article 227 because the order of 
the tribunal was revisable by ə superior 
tribunal constituted by the statute and 
instead of getting reliefs from that revis- 
ing tribunal. the petitioner had come direct 
to civil court. In a recent decision of 
Delhi High Court reported in Krishan 
Lal v. Ramo Devi (AIR 1973 Delhi 21) 
the learned Judge observed that the 
High Court would be justified in interfer- 
ing under Article 227 where a subordi- 
nate Court has acted in disregard of the 
requirements of astatutory provision and 
the determination is opposed to law. 


3. Keeping regard to the above 
noted pronouncements as to the scope of 
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authority of High Court under Arti- 
cle 227. it would be safe for me to con- 
clude that interference under Article 227 
would, in any case, be amenable where 
there is a question of exercise or non-eXx- 
ercise of jurisdiction or of an error ap- 
parent on the face of the record. 


4. The petitioners have also 
prayed for withdrawal of the proceedings 
under Section 24 of the Civil Procedure 
Code. but I do not think any such with- 


- drawal is at all called for. in view of 


the order which I propose to make in 
the case. 


5. The learned counsel for the 
petitioners relied upon certain facts 
which have been narrated in the plaint 
and which even if uncontroverted ac- 
cording to the learned counsel, do not 
make out a cause of action in favour of 
the plaintiff, The learned counsel even 
submitted that the plaint should have 
been rejected straightway under Order 7 
Rule 11 of the Civil Procedure Code. It 
is pointed out that according te Art. VII 
of the Constitution of the Indian National 
Congress, which the respondent No, } 
Ìs as much bound to follow as any other 
member of the organisation, only an ac- 
tive member whose name “is found 
written in the register of active mem- 


bers” is eligible for election as a 
member of any Congress Committee. 
That being the position. the respondent 


No. 1 could not seek election unless his 
name as active member is found written 
in the register which, in fact, is not 
written at present, The petitioner-defen- 
dants being returning officers, have to con- 
sult the register of active members and 
unless the name of the respondent No. I 
is found written in such register, he 
cannot be permitted to contest in the 
election, Even if the decree is granted by 
the Court against the defendant-peti- 
toners, the latter would not be able to 
incorporate the name of the respondent 
No. 1 in the register because that func- 
tion is never entrusted to the petitioners 
who are only returning officers, The 
learned counsel points out that the res- 
pondent No. 1 has not made the Congress 
organisation as such as one of the 
defendants; the relief of declaration even 
if granted against the defendants-peti- 
fioners would not entitle him to seek the 
election and that being so on the very 
facts alleged in the plaint and on the 
relief sought for against the defendants. 
the respondent No. 1 would not be able 
to contest the elections, The learned 
counsel proceeds to argue that the relief 
of injunction restraining the elections 
could not be granted on the simple reason 
that A the respondent No. 1. even if the 
suit is decreed, would not be entitled to 
seek fhe election, The learned counsel 
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therefore, submits that necessary parties 
were not incorporated and the plaint it- 
self did not disclose any cause of action 
and therefore a prima facie case was not 
made out for the relief of injunction. 


6. The learned counsel for the 
petitioners further contended, that the 
Constitution of the Indian National Con- 
gress as well as the rules made there- 
under provided for domestic tribunals, 
namely the scrutiny committee of the 
DCC as well as the HPCC, to hear and 
dispose of objections and claims regard- 
ing the exclusion of the names of pri- 
mary or active members from the regi- 
ster, The respondent No. 1 has not ap- 
pealed to these domestic tribunals or 
forum and has thus failed to comply with 
the Constitution and rules of the Indian 
National Congress which are as mu% 
binding upon him as upon any other mem- 
ber, That being the position, the decision 
of the DCC or the HPCC excluding the 
name of the respondent No, 1 does not 
confer upon him a civil right which 
could be agitated by filing a civil suit 
under Section 9 of the Civil P. C., The 
learned counsel in that connection relied 
upon two cases, one decided by the High 
Court of Bombay and the other decided 
on 22nd October 1972 by the High Court 
of Calcutta, (copies kept on the record). 
In the former Bombay case, the learned 
Judge held that a suit relating to elec- 
tions of a political organisation really 
deals with interna] affairs of that orga- 
nisation and a civil Court has no jurisdic- 
tion to try such a suit, as it could not be 
stated to be of a civil nature. In the 
latter Calcutta case. a similar question 
arose about Kandi block congress commi~ 
ttee and it was held by the learned Judge 
that the plaintiff had to prove a pecuni- 
ary or proprietary right or a personal 
status in his favour and only then he 
could claim a relief in a Civil Court. It 
is contended before me that in a case 
of like nature, the plaintiff essentially 
bases his claim on contractual liability 
and unless a pecuniary or proprietary 
loss is sustained, he cannot be granted 
the relief, The learned counsel] points 
out that the respondent No, 1 is unable 
to show any pecuniary or proprietary 
right which might have accrued in his 
favour, Similarly he has not proved any 
personal status because he has first to 
establish his right of inclusion of name 
in the register and only thereafter he 
could -contest the election which would 
be a secondary stage. The decision re- 
garding inclusion of his name in the regi- 
ster might take a considerable time, ac- 
cording to learned counsel, and the entire 
organisational elections cannot be held 
up for this period. 

7. The elections for the HPCC 
had to take place at Simla and the res- 
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pondent No. 1 claims a distinct cause of 
action for such elections. The learned 
counsel points out that for this distinct 
cause of action the jurisdiction is with the 
Simla Courts. The Sub-Judge First Class 
Kulu, could not, therefore, grant relief 
by restraining HPCC elections, That part 
of the relief, according to learned coun~ 
pen was beyond his territorial jurisdic~ 
n. 


8. The respondent No. 1 has not 
cared to obtain the decision of the dome- 
stic tribunal set up under the constitu- 
tion of the Indian National Congress upon. 
the question of the exclusion of his name 
from the register of active members and 
therefore, submits the learned counsel, 
it is rather premature for him to file 
the civil suit, He might have been able 
to question the decision of the domestic 
tribunals by pleading mala fide, non= 
observance of rules or violation of prin< 
ciples of natural justice. That stage has 
not yet arrived and what can be decided 
by the domestic tribunal cannot be agi- 
tated before the Court, In that connec- 
tion the learned counsel pointed out Arti~ 
cle XXVII (g) of the Constitution of the 
Indian National Congress which expressly 
excludes any such dispute from being de= 
cided in a court of law. This condition, 
according to learned counsel, is binding 
upon the respondent No. I and he cannot 
invoke the jurisdiction of the civil court 
and that the Court below “has assumed 
jurisdiction which did not vest in it. 


9. It is further submitted by the 
learned counsel that 47 members of the 
DCC out of the total of 48 have been 
duly elected and these members have to 
participate in the HP CC elections. One 
member has to come from Kulu DCC and 
his election is being held up by the in 
junction order. Therefore, 47 duly elected 
members are being restrained from func- 
tioning. The entire election of HPCC has 
been withheld by the injunction order 
with the consequential withholding of the 
elections of the AICC because members 
from HPCC cannot go and participate in 
those elections. According to the revised 
time-table for organisational elections of 
1972. the entire process upto the PCC 
stage was to be over by 10-12-1972. The 
respondent No. I. according to his own 
version, was wrongfully removed from 
the office of the president DCC sometime 
in August, 1971. He still claims to be 
President DCC, although he has not 
sought for that relief in the plaint. He 
has waited for so long a period and has 
interfered at a late stage now, when 


nearly all the components for the elec- - 


tions have been duly elected. He has 
sought for a contrivance of detaining the 
entire organisational elections so that the 
function of a political organisation is 


~ 


~~ 


e 
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bogged up to the extreme inconvenience 
of everybody. The learned counsel 
claims that balance of convenience was 
thus decidedly in favour of refusing the 
injunction rather than granting the same. 
The respondent No, I could very well get 
the relief of getting the results of such 
elections themselves declared ultra vires 
or illegal by amending his relief in the 
plaint, According to learned counsel, the 
relief of injunction was totally uncalled 
for in the circumstances and there is an 
error apparent on the face of the record. 


10. All these submissions made by 
the learned counsel ex facie make out a 
case in favour of the petitioners for some 
interim relief and for some directions to 
the subordinate Court as to the disposal 
of the appeal, It would not be proper 
for this Court to give a categorical find- 
ing on these contentions raised by the 
learned counsel on behalf of the peti- 
tioners. I have to keep myself at guard 
from expressing any opinion on merit as 
to these questions of law and facts so 
urged by the learned counsel and which 
are the subject-matter of decision by the 
Courts below, . 


11. It is contended, and I should 
say rightly, that the respondent No. I 
is interested to delay the elections. He 
was expelled from the organisation in 
August, 1971 and has filed his present 
suit in November, 1972, He did not sub- 
mit any objections before the DCC and 
HPCC scrutiny committees on the dates 
provided in the revised time-table for 
organisational elections, 1972. Instead, 
he has sought the relief from the Civil 
Court to which he may or may not be 
entitled. Prima facie, the defendants 
cannot enter his name in the register of 
active members and as such the respon- 
dent No. 1 may have either to amend the 
plaint or may have to file another suit. 
All this is likely to take a much longer 
period, The District Judge has already 
postponed the decision regarding injunc- 
tion order for nearly two months, The 
elections of the Congress organisation are 
being withheld at the instance of a single 
member, namely respondent No. I. Even 
if such elections are held. the respon- 
dent No, 1 would not be deprived of his 
right as he can get relief by making 
a proper amendment in the plaint, 


12. After the arguments were 
over on behalf of the petitioners and the 
respondent No, I who was present in 
person was called upon to reply. he made 
an oral prayer for adjournment. He sub- 
mitted that asenior counsel Shri Hardyal 
Herdy has been engaged by him and 
that he would be able to appeal in Court 
according to his convenience, Thereafter 
the respondent No. I prayed for an ad- 
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journment by one day because he had 
to prepare the case. The time prayed 
for was granted and when his reply was 
commenced today, he submitted a certi- 
ficate from the Assistant Registrar of the 
Supreme Court of India, In this. certi- 
ficate, it is mentioned that a petition for 
transfer of this miscellaneous petition 
No. 8 of 1973 pending in the High Court 
of Simla to some other High Court of 
India has been submitted by the respon- 
dent No. I, It is manifest. the learned 
Judges of the Supreme Court have not 
yet transférred this petition and, there- 
fore, there is no legal impediment for 


making the interim order which I pro- 


pose to pass at this stage. The learned 
counsel for the petitioners submitted, 
rather strenuously, that the respondent 
No. I is out to delay the elections still 
further and another overt step has been 
taken by hi by moving a frivolous 
transfer application before the Hon’ble 
Supreme Court. . 


13. Keeping regard to al] these 
facts and circumstances and especially 
when a prima facie case is made out in 
favour of the petitioners for interference 
under Article 227 when the Subordinate 
Court could be stated to have exercised 
jurisdiction not vested in him for grant- 
ing interim injunction when the plaint 
did not disclose a cause of action for the 
same and proper parties were not array~ 
ed before the Court and at any rate 
regarding the question relating to balance 
of convenience there was error appa- 
rent on the face of the record, I could 
have quashed the injunction order, but 
fee] justified, in only suspending the 
same for a shorter period up-till the entire 
issues are thrashed out in appeal before 
the learned District Judge, Mandi, In 
my opinion, a prima facie case is made 
out for not continuing the injunction for 
any further period especially when the 
respondent No. 1 is interested to delay 
the decision of the appeal. In the inte- 
rest of both the parties, I think it also 
necessary to fix a date calling upon the 
parties to appear before the District 
Judge for the hearing and decision of thef 
appeal, 


14, The appeal against the in- 
junction order is pending before the 
District Judge, Mandi. Since the judicial 
conduct of the presiding officer of that 
Court has been made a subject-matter 
of discussion during the course of argu- 
ments inasmuch as prompt decision in 
appeal was not given and this important 
matter which could brook no delay was 
left pending and has been listed on 24th 
March, 1973 for hearing, I consider it to 
be in fairness of both the parties that 
the anveal is heerd and decided not by 
the District Judge, Mandi before whom 
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it is pending at present but by the 
Additional District Judge, Mandi. I would 
fix 19th February, 1973 as the date for 
the hearing of the appeal and both the 
parties are directed to appear before the 
learned Additiona} District Judge on that 
date for the hearing of the appeal. 


15. For the reasons stated above, 
I suspend the operation of the orders 
dated 25-11-1972 and 22-12-1972 of the 
Sub-Judge First Class. Kulu, granting 
injunction to the respondent No. I. res- 
training the elections of the DCC and the 
HPCC up-till the date of the decision of 
the aforesaid appeal by the learned Addi- 
tional District Judge. Mandi, 


16. Parties shall bear their 
costs in this petition. 


own 


Order accordingly. 


AIR 1973 HIMACHAL PRADESH 94 
(V 60 C 31) 
R. S. PATHAK, C. J. 
Madhu Kumar. Petitioner v. Hima- 
chal Pradesh University, Respondent. 
Civil Writ Petition No. 43 of 1972. 
D/- 13-3-1973. 


Index Note:— (A) Constitution of 


India, Art. 226 — Alternative remedy 
not availed of — Discretion to grant 
relief. 

‘Brief Notei— (A) A petitioner who 
complains of a breach of the principles 


of natural justice should not be denied 
the relief under Art. 226 on the ground 
that an alternative remedy is available to 
him. (Para 6) 


Index Note: (B) Constitution of 
India, Art. 226 — Principles of natural 
justice — Violation of — Proceeding of 
Examination Discipline Committee — 
Onvortunity to show cause to petitioner 
noi given, 


Brief Note:— (B) A notice to appear 
and answer the charge issued by the 
Examination Discipline Committee and 
sent to the proper address of the peti- 
tioner was received by his father with 
whom the petitioner lived. The father in 
reply intimated that the petitioner being 
aut of station would not be able to ap- 
pear on the date fixed for the enquiry. 
He volunteered an explanation for the 
charge levelled against the son. The 
Committee after taking into consideration 
the explanation passed an order disquali- 
fying the petitioner to appear at the 
University examination for two years. 

Held that the Committee should have 
directed the issue of a fresh notice to 
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the petitioner fixing another date for his 
appearance, after satisfying itself that in 
fact it was not possible for the petitioner 
to appear on the date originally fixed. 
Further the Committee could not act up- 
on the explanation. tendered by the peti- 
tioner’s father. Having regard to all the 
circumstances, the decision of the Com- 
mittee was liable to be quashed. 
(Para 4) 
B. B. Vaid. for Petitioner: Inder 
Singh, fro Respondent, 


ORDER:— The petitioner prays for 
relief under Article 226 of the Constitu- 
tion against an order of the Himachal 
Pradesh University disqualifying him 
from appearing at any University exa- 
mination for two years. 


2. The petitioner appeared at the 
Pre-Medical examination for the year 
1971 conducted by the Himachal Pradesh 
University. On April 28, 1971 he sat for 
paper A in Biology. According to the 
petitioner he completed the paper and 
handed over the answer book to the 
supervisory staff in the examination hall. 
The case of the respondents is that the 
petitioner took the answer book away 
with him and destroyed it leaving merely 
the title page in his possession. It is said 
that he was summoned to the College 
office and his father, Shri Kripal Datta 
Bhagra. was also sent for. It is alleged 
by the respondents that the petitioner 
made a statement in the office before the 
College Principal and the Supervisory 


‘staff admitting that he had destroyed the 


answer book and that only the title page 
was available. and the petitioner’s father 
also made a statement expressing the 
belief that the petitioner was responsible 
for the destruction of the answer book. 
The petitioner pleads that the statements 
made by him and his father were made 
at the dictation of the College autho- 
rities, who . were trying to shield the 
Supervisory Staff from the consequences 
of the loss of the answer book which had 
in fact been surreptitiously removed from 
their custody by another student Satinder 
Mohan in order to create difficulties for 
them, The petitioner urges that he did 
not take the answer book away from the 
examination hall and that the statement 
recorded before the Principal was made 
by him under coercion. Thereafter, it 
appears, proceedings were taken for 
holding an enquiry into the matter and a 
notice was issued to the petitioner to 
appear before the Examination Discipline 
Committee on July 14. 1971, The peti- 
tioner was then in Bombay, The notice was 
received by the netitioner’s father. It 
seems that the notice was not forwarded 
by the father to the petitioner. and the 
father took it upon himself to reply to the 
notice, In his reply, the father stated that 
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the paper in Biology was so difhewt that 
the petitioner could not answer it and in 
the belief that he was in any event iai- 
ing in the paper he took the answer book 
away with him without realising that he 
was thereby acting in violation of the 
University Rules. The petitioner’s father 
volunteered to appear in place of the peti- 
tioner before the Examination Discipline 
Committee. The Committee took into 
account the reports of the Supervisory 
staff, the statements of the petitioner and 
his father recorded in the office, and the 
explanation attempted by the father in 
response to the notice, It seems that the 
petitioner’s father also appeared before 
the Committee and the material relied 
upon by the University was placed before 
him. It is said that he was given an op- 
portunity to plead on behalf of his 
son and answer the charge, It is not 
known whether the petitioner’s father. 
availed of that opportunity. and if so, 
what statement was made by him, On 
July 16, 1971, the Committee held the 
petitioner guilty under Regulation 15 
(d) of the Regulations “Use of Unfair 
Means” of the Punjab University Calen- 
dar, Vol. 1, 1970 and disqualified him 
for a period of two years including that 
in which he had been found guilty, The 
order was conveyed to the petitioner by 
a letter dated September 3, 1971. The 
petitioner now challenges that order. 


3. The principal contention of 
the petitioner is that the impugned order 
was made in breach of the principles of 
natural justice. The notice informing him 
of the charge and giving him an oppotu- 
nity to appear before the Examination 
Discipline Committee was not served on 
him, It is also urged that the statement 
contained in his father’s letter sent to 
the Committee in response to the notice 
cannot be treated as the petitioner’s re- 
ply to that notice It is further submitted 
that on receipt of the letter of the peti- 
tioner’s father, which intimated that the 
petitioner was at Bombay, the Committee 
should have directed the issue of a notice 
to him at Bombay. 


4. I have heard learned counsel 
for the parties. The notice issued to the 
petitioner to reply to the charge and to 
appear before the Committee must have 
been sent to the address maintained in 
the records as the address of the peti- 
tioner, The notice was therefore rightly 
directed to that address. The authorities 
cannot be expected to have been aware 
that the petitioner had. meanwhile left 
tor Bombay. The notice was received by 
the petitioner’s father as apparently they 
were residing together. It must be taken 
that it was received by the petitioner, 
having regard to the close relationship 
between the two and the implied autho- 
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rity in the father to receive the commu- 
nication, The petitioner’s father should 
have forwarded the notice tu the peti- 
tioner to enable him to comply with it, 
but it does not appear that he did sc. in- 
stead. he took upon himself the onus of 
replying to the notice. He attempted to 
explain the position in his letter date 
March 5, 1971. He also stated that it was 
not possible for the petitioner to appear 
in person before the Committee sa the 
date fixed in that behalf The explana- 
tion in the letter was acted upon by the 
Committee. And it is here that the Com: 
mittee erred, It appeared from the letter 
that it was not possible for the petitioner 
to appear before the Committee on the 
date fixed. The Committee shoula have 
directed the issue of a fresh ponse to thej 
petitioner fixing another date for his ap- 
pearance, after satisfying itself that in 
fact it was not possible for the petitioner 
to appear on the date originalix fixed. 
Also, the Committee should noz have re- 
lied upon the explanation attemptec. ty 
the father. It is not possible to assume 
that the petitioner would have tenderes 
the same explanation as that attempied 
by the father. It is urged for the respon- 
dents that the petitioner had already con- 
fessed to his misconduct in the state- 
ment recorded earlier in the College of- 
fice. In my opinion, that Statement caue 
not be pressed into’ service as a State- 
ment made before the _Committee At 
best it can be employed for the purpose 
of checking on the credibility of any ex- 
planation tendered by the petitioner be- 
fore the Committee or as materiai re- 
lating to the petitioner’s conduct It can- 
not be taken by itself as concluding the 
guilt of the petitioner so far as the Corr. 
mittee is concerned. It was always open 
to the petitioner to explain the cir-um- 
stances in which he made the con- 
fession contained in the statement The 
explanation of the petitioners father in 
the letter of July 5, 1971 would properly 
amount merely to an appreciation of the 
situation as understood by him. The 
Committee was not concerned with that. 
It was concerned with the case which 
would have been taken by the petitioner 
in reply to the notice, had the petitioner 
been in a position to do sz: It was 
possible that the petitioner could take 
an entirely different position and submit 
a wholly different explanation. As I 
have observed, whether the explanation 
by the petitioner would be sustainable 
would fall to be determined by reference 
to all the facts and circumstances oë the 
case, including the statements of the 
petitioner and his father made in the 
College office earlier. 7 am clerr in the 
view that the Committee coule not act 
upon the explanation tendered’ by the 
petitiouer’s father Having repeat? fo sil 
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the circumstances, I hold that the deci- 
sion of the Committee is liable to be 
quasned. 


5. It is pointed out on behalf of 
the respondents that nowhere in the 
writ petition has the petitioner disown- 
ed the explanation attempted by his 
father, It seerns to me that having regard 
to the entire tenor of the case set up in 
the writ petition it must be taken that 
the petitioner does not adopt the explana- 
tion tendered by his father, 


6. Then, it is urged that the peti- 
tioner should have had recourse to the 
alternative remedy by way of appeal or 
review before the Vice Chancellor of the 
University. As to that, it is settled law 
that relief under Article 226 of the Con- 


A.I. R. 


stitution should not be denied to a peti- 
tioner, who complains of a breach of 
the principles of natural justice, on the 
ground that an alternative remedy is 
available to him 


7. Accordingly, the writ petition 
is allowed, The order dated July 16, 1971 
of the Examination Discipline Committee 
conveyed to the petitioner by the letter 
dated September 3, 1971 is quashed. It 
will be open to the respondents to take 
fresh proceedings in the matter against 
the petitioner. In the circumstances of 
the case, there is no order as to costs. 


Petition allowed. 


END 
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AIR 1973 JAMMU AND KASHMIR f 
(V 68 C4 
FULL BENCH 
SYED. MURTAZA FAZL ALT, C. Ja 
JASWANT SINGH. AND 
MUFTI BAHA-UD-DIN FAROOQI, JJ. 
Smt. Veera Devi and others. v, The 
State of J. & K. and others. 
Civil Suit No. 33 of 1964, Arbitration 
ama ae ae of 1967 and 27 of 1970, 


10-7-19 

Index Note J, itary C. 
(1977 Svt.), S. 33, O. 20, R. 8; O. 49, R, 3 
m Section 33 of. the Code is mandatory 


m=- Decree is a necessary concomitant 


of judgment — Decree drawn up in con-_ 


formity with judgement by a Judge since 
retired can be signed by the C. J. or any 
other Judge of the High Court — Exclu- 
sion of application of provisions of O, 20, 

8 to original civil proceedings before 
the High Court is intended to give the 
High Court a free hand to frame its own 
rules in the matter. 

Brief Note:— Section 33 of the Code 
fg mandatory in character and is applic- 
able both to’ proceedings before the sub- 
ordinate Courts and also those coming 
before the High Court on its original side. 
A decree is a necessary concomitant of 
a judgment and comes inte existence 
automatically as soon as the judgment 
is pronounced, though its formal drawing 
up by the office may take some time. 
AIR 1962 Pat 398; AIR 1966 Guj 281 & 
AIR 1969 Guj 152, Followed, (Para 6) 

A decree is generally prepared by 
the office and if it takes time in prepar- 
ing it and putting up for being signed 
before the Judge concerned, who Tea 
linquished his office in the meanwhile, 
the litigant cannot be made to suffer on 
that account, AIR 1961 SC 832, Rel. on. 

(Para 8) 
_ The exclusion from applicability of 
fhe provisions of Order 20, Rules 1 to 8 
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fo proceedings coming up on the Original 
side of the High Court by O, 49, R. 3 (5) 
of the Code is only for the purpose of 
giving a free hand to the High Court to 
make its own Rules in the matter of sign- 
ing of a decree drawn up in pursuance 
of a judgment passed in original side 
matter and not to put a fetter on the 
power of a Judge to sign a decree passed 
another Judge who ceases to be a 
Judge. -If therefore a Judge retires or 
ceases to hold office as a Judge before 
e formal decree is drawn up in confor- 
mity with a judgment delivered by him 
in exercise of his original civil jurisdic- 
tion, the decree prepared subsequently 
can be signed by the Chief Justice or by 
any other Judge of the Court to whom 

the matter may be assigned by him, 
(Para 8) 
Cases Referred: Chronological Paras 

AIR 1971 J & K 130, M/s, Mohinder 

Singh & Co. v. Executive En- 
. gineer, Jammu so Constitu- 

- tion Division C, P. W, D. 8 


AIR 1969 SC 575 = (1969) 1 SCR 
1006. Shakuntala Devi v, Kuntal 

, Kumari 

AIR 1969 Guj 152 = 10 Guj LR 
57, Bai Vasanti v, Surayaprasad 
Tshvarlal Patel 

AIR 1966 Guj 281 = (1965) 6 Gui 
LR 498, Harish Kumar Bapala v. > 
Chhanalal Ranchhodlal 7 

AIR 1962 Pat 398 = 1962 BLJR 
na Rajeshwar Rai v, Shankhr 


7 
AIR 1961 SC 832 = (1961) 2 SCR 
918, Jagat Dhish Bhargava v. 
Jawahar Lal Bhargava 6, 8 
(1871) 3 CP 465 = 17 ER 120, 
Rodger v, Comptoir ‘d’ Escompte 
de Paris 
D. D. Thakur and S, P., Gupta, for 
Reference; Amar Chand and A, D, Singh, 


Against Reference, 
JASWANT SINGH, J.:— This refer« 
ence to the Full Bench made by the 
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Hon’ble Chief Justice raises an interest- 
ing point of law and arises in the follow- 
ing circumstances:— 
A separate judgment in each one of 
the three above noted cases of which 
Bhat, J. was seized was pronounced by 
him in exercise of original civil jurisdic- 
tion of this Court towards the fag end of 
his tenure of office. While the judgments 
in the first two cases were announced by 
him on February 25, 1972. the judgment 
in the third case was announced by him 
on February 16, 1972. Before the decrees 
in the said cases could, however, be pre- 
pared and signed by him, he retired on 
attaining the age of superannuation on 
February 29, 1972. On April 29, 72 the 
Deputy Registrar of the main wing of 
the Court at Jammu, put up a note be- 
fore the Hon’ble Chief Justice bringing 
‘to his Lordship’s notice the difficulty that 
had ‘arisen in regard to the signing of 
‘the decrees on the basis of the aforesaid 
judgments due to the inapplicability of 
Order 20, Rule 8 of the Code of Civil 
Procedure (hereinafter referred to as “the 
Code”) as a result of the provisions con- 
tained in Order 49. Rule 3 (5) of the Code 
and seeking his Lordship’s direction for 
resolving the difficulty. The Hon’ble 
Chief Justice, thereupon, ordered notice 
to issue to the learned counsel for the 
parties and heard them at length: In 
view of the conflict of authorities —one 
set holding that a decree being a matter 
of moment has to be signed by the very 
Judge of the High Court who pronounces 
the judgment and if that be not possible, 
the matter should be re-heard and the 
other set holding that preparation of a 
decree is merely an administrative act 
and if the Judge passing the judgment 
ceases to hold office, the decree may be 
signed by another Judge — His Lordship 
directed that the matter be laid before a 
Full Bench of this Court for an autho- 
ritative pronouncement. This is how the 
matter is before us, 


2. M/s, D. D. Thakur and S. P. 
Gupta appearing on behalf of the persons 
in whose favour the aforesaid judgments 
were passed by Bhat, J. have contended 
before us that decree takes its birth with 
the passing of the judgment. that the 
preparation of a decree is merely an ad- 
ministrative act, that exclusion from ap- 
plicability of Order 20, Rule 8 of the 
Code to proceedings coming up on the 
original side of the High Court by virtue 
of Order 49, Rule 3 (5) of the Code is 
intended to give a free hand to the Court 
to make its own Rules in regard to the 
signing of a decree prepared on the basis 
of the judgment delivered by a Judge of 
the Court who on account of some reason 
or the other demits his office and that a 
decree prepared by the office in confor- 
mity with the Judgment delivered by an 
ex-Judge can be signed by the Chief Jus- 
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tice or any other Judge to whom the 
matter may be assigned by him. 

3 M/s, Amar Chand and Anil Dev 
Singh have, on the other hand, contend- 
ed that there is a marked distinction bes 
tween a judgment and a decree, that the 
signing of a decree is not a mere fors 
mality, that exclusion from applicability 
of Order 20, Rule 8 to the High Court 
in exercise of its original civil jurisdic- 
tion by virtue of Order 49, Rule 3 (5) of 
the Code is not without significance and 
that if a Judge of the High Court demits 
office before the preparation of a decree, 
it cannot be signed by another Judge of 
the Court and the matter has to be 
reheard, 

4. For a proper appreciation of 
the point involved in this reference, it is 
rire ed to refer to a few provisions of 
the Code, 

Section 2 (2) defines decree as:— 

“The formal expression of an adjudi- 
eation which, so far as regards the Court 
expressing it, conclusively determines the 
Tights of the parties with regard to all 
or any of the matters in controversy in 
the suit and may be either preliminary or 
final, _ it shall be deemed to include the 
rejection of a plaint and the determina- 
tion of any question within Section 47 
or Section 44, but shall not include— 

(a) Any adjudication from which an 
appeal lies as an appeal from an order, 
or 

(b) any order of dismissal for des 
fault. 

Explanation— A decree is preliminary, 
when sone proceedings have to, be taken 
before the suit can be completely dis~ 
posed of. It is final when such adjudica- 
tion completely disposes of the suit. I 
i la partly preliminary and partly 

al”, 

Section 2 (3) defines “decree-holder” 

“Any person in whose favour @ 
decree has been passed or any order 
capable of execution has been made”. 


Section 2 (9) defines “judgment” as: 

“The statement given by the judge 
of the grounds of a decree or order”, 

5. Section 33 provides that the 
Court shall after the case has been heard 
pronounce judgment and on such judg~ 
ment a decree shall follow. Section 96 
provides that except as otherwise provid- 
ed in the Code or by any other law for 
the time being in force, an appeal shall 
lie from every decree passed by the 
Court exercising original jurisdiction to 
the Court authorised to hear an appeal 
on the decision of such Court, Order 29, 
Rule 6 provides that a decree shall be in 
conformity with the judgment. Rule 7 
of the Order lays down that a decree 
shall bear the date on which the judg-~ 
ment was pronounced and that when the 


= 
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Judge has satisfied himself that the decree 
has been drawn up in accordance with 
the judgment, he shall. sign the same. 
Rule 8 of the order which prescribes the 
procedure where a Judge vacates his 
office before signing the decree says that 
where a judge has vacated the office 
after pronouncement of the judgment 
but without signing the ‘decree, a 
decree drawn up in accordance with 
such judgment, may be signed by 
ig successor or if the Court has ceased 
to exist by the Judge of any Court to 
which the Court was subordinate. O. 41, 
R. 1 in substance ordains that every memo 
of appeal shall be accompanied by a copy 
of the decree appealed from and of the 
ffudgment on which it is founded, O. 49, 
R. 3 omits from applicability certain 
rules of the first schedule of the Code to 
the matters coming up before the High 
Court in exercise of its ordinary original 
civil jurisdiction, Among others, Rr. L 
to 8 of O., 20 are also excluded from ap-< 
plicability to such like matters, 


6. Now there can be no room for 
controversy in view of Sections 2 (2) and 
96 and Order 41 Rule 1 of the Code 
as also of the decisions of the Supreme 
Court in Jagat Dhish Bhargava v, Jawa~ 
har Lal Bhargava, AIR 1961 SC 832 and 
in Shakuntala Devi v. Kuntal Kumari, 
AIR 1969 SC 575, that “judgment” and 
“decree” are two distinct things and that 
a decree has to be drawn up separately 
in conformity with the judgment on which 
it is founded, 


But the essential point for determina~ 
tion in this reference is not whether the 
decree has to be so drawn up but whe- 
ther it can be signed by a Judge of the 
High Court other than the one who pro~ 
nounced the judgments in exercise of ori- 
ginal civil jurisdiction, but is rendered 
incapable of signing the same because of 
his having demitted the office. According 


: ito Section 33 of the Code which is manda- 


‘Itory in character and which applies as 
much to civil proceedings coming up be- 
fore the High Court on its original side 
as to the original proceedings coming up 
before the Subordinate Courts. a decree 
has to follow the judgment. Accordingly 
decree is a necessary concomitant of the 
judgment and it comes into existence 
automatically as soon as the judgment is 
pronounced, To put it a little different< 
ly a decree is passed simultaneously with 
the passing of the judgment. and is not 
deferred though the preparation of the 
decree by the office may take some time. 
T: I am fortified in this view by 


the decisions in Rajeshwar Raj v. Shankar 
Rai, AIR 1962 Pat 398; Harish Kumar 


[Prs. 5-7], & K. 3 


Bapalal v. Chhanalal Ranchhodlal. AIR 
1965 Guj 281 and Bai Vasanti v. Surya- 
lal Ishvarlal Patel, AIR 1969 Gui 152, 
In the first of these cases Untwalia, J, 
observed:— 

“Reading Sections 2 (2), 2 (9), 33 and 
Order 20, Rules 1, 6 and 7 together it ` 
must be held that the “decree” as defin- 
ed in Section 2 (2) comes into existence 
as soon as the judgment is pronounced, 
It does not necessarily mean the formal 
decree which is prepared in accordance 
with Section 33 and Order 20, Rule 6. 
The definition of the word “decrees 
holder” in Section 2 (3) makes it further 
clear that the decree-holder means a pers 
son in whose favour a decree has been 
passed as soon as the judgment has been 
pronounced, and not necessarily a per- 
son in whose favour a decree has been 
formally prepared as required by Seca 
tion 33. Apparently although an appeal 
cannot be filed until the formal decree 

been drawn up and prepared an ex- 
ecution case can be filed for the execu- 
tion of the decree which has really come 
into existence by the pronouncement of 
the judgment, but it is to be formally 
drawn up and written subsequently, Hence: 
en execution filed shortly after the judg- 
Ment was pronounced but before the for« 
mal decree was prepared as required by 
a 33 and Order 20. Rule 6 is legal and 
Ve f 
In the second case Divan, J, said: 

“It is necessary to bear in mind tha? 
a decree of a Court becomes effective 
from the moment that the judgment in 
the matter is pronounced by the Court 
concerned and that is the date which the 





- decree must bear, The decree as drawn 


up by the Court is a formal expression 
of the decision of the Court and it must 
bear the date on which the judgment is 
pronounced though when the Judge signs 
the decree after satisfying himself that 
the decree is in accordance with the 
judgment of the Court some time must 
elapse between the date when the judg- 
ment was pronounced and the date when 
the Judge signs the decree. The pro- 
ceedings in the suit are at an end when 
the judgment and decree are pronounced 
and signing of the decree, which is a 
purely consequential administrative func- 
tion, cannot be said to be a further pro« 
ce in the suit”. 
In the third case Shah, J. observed: 
It should be noted that what is 
tponed is not the “passing” of the 
decree, but the _ ‘drawing up” of the 
decree, As I stated above, the passing of 
the decree and the drawing up of the 
decree are two separate and independent 
acts. The passing of the decree is earlier 
in time and follows as a matter of course 
as soon as a judgment is pronounced. Tt 


a 
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is by the force of the statute itself name-~ 
iy. the provisions of Section 33 of the 
Code that a decree comes into existence 


immediately when a judgment is pros 
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nounced”, 


8& A perusal of the judgment in 
the instant case shows that the learned 
Judge finally and conclusively determin- 
ed and adjudicated upon the rights and 
liabilities of the parties in these cases 
and in two of them namely Smt, Veera 
Devi Versus the State of Jammu, and 
Kashmir and others, and M/s, Mohinder 
Singh and Co. Versus The Executive 
Engineer, . Jammu Central Construction 
Division, C. P W D.. AIR 1971 
J and K 130) he expressly stated 
that he was passing decrees for the parti~ 
cular amounts mentioned therein, The 
phraseology employed by the learned 
Judge in the operative portion of the 
third judgment also is susceptible of no 
other interpretation than this that he was 
passing a decree for the amounts stated 
therein. ‘That apart. it has also to be 
borne in mind that a decree is generally 
prepared by the office and if it takes 
time in preparing and putting it up for 
being signed before the Judge who pros 
mounced the judgment and meanwhile the 
judge retires or some other unfortunate 
event supervenes, a litigant cannot be 
made to suffer on that account. On the 
other hand, it is well settled that a liti~ 
gant deserves to be protected against the 
default committed or negligence shown 
by the Court or its officers in the dis- 
charge of their duties, Reference in this 
connection may usefully be made to the 
decision in AIR 1961 SC 832 (supra) where 





Gajendragadkar J. (as his Lordship then ` 


was) quoted with approval the following 
observations made by Cairns L, C. in 
Rodger v. Comptoir ‘d’ Escompte de Paris, 
(1871) 3 PC 465 at p. 475 as early as 1871. 


“One of the first and highest duties 
of all Courts is to take care that the act 
of the Court does no injury to any of the 
suitors”, : 

am further of the view that the inap- 
plicability of the provisions contained 
Rules 1 to 8 of Order 20 of the Code to 
the High Court in exercise of its original 
civil jurisdiction was not intended. as 
rightly pointed out by the learned coun- 
sel for the decree-holders, to put any 
fetter on the power of a Judge of the 
High Court to sign a decree passed by 
another Judge of the Court who ceases 
to be a Judge but was intended to enable 
the Court to evolve its own procedure 
egarding the signing of the decrees and 
other matters alluded in Rules 1 to 7 of 
Order 20 of the Code. Further though 
the provisions contained in Rules 1 to 8 
of Order 20 of the Code do not in terms 
apply to the High Court in exercise of its 
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original civil jurisdiction the principles 
underlying the provisions are undoubt< 
edly applicable to such proceedings, To 
hold otherwise would give rise to lot of 
difficulties and render ineffective innus 
merable Judgments rendered by several 
judges of the High Courts in the country: 
who retire every year. This would far 
from advancing the interests of justice 
retard the same a result which could nof 
at all have been intended by the Legis< 
lature and which according to the well 
established canons of construction of 
statutes is to be avoided, 

$: For the foregoing reasons, J 
am of the view that if a Judge of the 
High Court after pronouncing Judgment 
in exercise of his original civil jurisdic- 
tion but before signing the decree prepar~ 
ed in conformity therewith vacates his 
office g decree can be signed by the Chief 
Justice or by any other Judge of the 
Court to whom the matter may be as« 
signed by him, 

S. MURTAZA-FAZL-~ALI, C, J.:— 10, 
I agree, 

MUFTI, J.:— 11. I also agree, 
Reference answered accordingly, 


t 
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{V 60 C 2) 
FULL BENCH : 
S. MURTAZA FAZL ALI, C. 3, 5 
JASWANT SINGH AND ; 

MUFTI BAHA-UD-DIN FAROOQI, JJ, 

Mohamad Abdullah Dar and another, 
ees v. Mohamad Akbar, Responds 
en 

Civil Revn, No, 49 of 1971, D/~ 10-7- 
1972, against order of Sub, J., Baramulla, 
D/- 30-7-1971. 

Index Note:— (A) Interpretation of 
Statutes — Preamble — Reference to. 

Brief Note:— (A) Though the pre- 
amble of a Statute can be used as a key 
to interpret its provisions, it cannot be 
used to defeat, restrict or extend the 
enacting part when the language and the 
object and scope of the Act are not in 
doubt. AIR 1966 SC 361 & AIR 1967 
Bom 465, Rel, on, (Para 3) 


Index Note:—~ (B) J. & K. Agricul- 
turists’ Relief Act (1 of 1983 Smt.), S. 3 
— Scope of — Section is of wide amplis 
tude and applies even to suits based on 
partnership agreements, 

Brief Note:-— (B) The section is o' 
wide amplitude and is not confined in its 
application to suits in which there is a 
relationship of creditor and debtor be~ 
tween the parties but also extends to 
suits in which no such relationship exists 
and yet some money is due from an agris 
culturist. The section also applies to 
suits for rendition of accounts based on 
partnership in which one of the parties 
ca A AR A aN 
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is an agriculturist, AIR 1944 Sind 176, 

Rel. on; 1969 Kash LJ 343, Overruled, 
(Paras 4 & 5) 


Cases Referred: Chronological Paras 


1969 Kash LJ 343, Mst. Fatta v. 
Qadir Wani I, 3, 6 
AIR 1967 Bom 465 = 69 Bom LR 
140, Miss Maria Antonica Rodri- 
. gues v. B. R. Baliga i 
AIR 1966 SC 361 = 1966-1 SCR 
110, R. Venkataswami Naidu v. 
Warasram Naraindas 3 
AIR 1944 Sind 176 = ILR (1944) 
Kar 14, Rakhialkhan v, Choith- 


ram 
{1897) 9 Bom PJ 167, Laxman v, 


Rampiarabai ; 
(1869) 3 Eq 668 (ir), Davies v. 
Kennedy ___ 
(1872) 5 HL 358 =: 2: WR i, 
Copland v, Davies 4 
33 Geo 2 C 14 (Ir) 4 
M. K. Tikku, for Petitioners; M, L 
Bhat and J. N, Bhat. for Respondent, 
JASWANT SINGH, J.:— Jn suif 
No, 234 of 1963 instituted in the Court of 
the Subordinate Judge, Baramulla, by 
the respondent for rendition of accounts 
and dissolution of partnership which 
came into existence between the parties 
by virtue of an instrument of partner~ 
ship dated June 21, 1961, the defendants~ 
petitioners inter alia pleaded that they 
were argriculturists and the suit was tri- 
able under the Agriculturists’ Relief Act, 
1983. The trial court ‘thereupon raised 
a3 preliminary. issue to the following 
ect:— 


“Whether the defendants depended 
for their livelihood on agriculture and 
as such the suit is triable under the 
Agriculturists’ Relief Act.” 
Unfortunately it took the trial court well« 
nigh seven years to bring the evidence 
of the parties regarding the above noted 
simple issue to conclusion and it was 
not before July 30, 1971. that the court 
by a perfunctory order was able ta 
determine the issue egainst the defend- 
ants holding that they being registered 
contractors of the Public Works Depart- 
ment could not be allowed to take refuge 
behind the Agriculturists’ Relief Act 
which was meant primarily for those 
persons whose sole source of livelihood 
was cultivation of land. Aggrieved by 
this order the defendants came up in re-~ 
vision to this Court which was placed 
for hearing before Mufti, J, Relying upon 
a Division Bench decision of this Court 
reported in 1969 Kash LJ 343, the learned 
counsel appearing on behalf of the res« 
pondent contended before the learned 
Judge that the question whether the de- 
fendants were agriculturists or not was 
irrelevant in that the present suit was 
based upon partnership where there is 
mo relationship of creditor and debtor 


w 
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between the parties when alone the 
Agriculturists Relief Act, 1983 could be 
applicable. On the other hand it was 
urged before the learned Judge on behalf 
of the petitioners that Section 3 of the 
Act applied to various categories of suits 
including those in which the liability of 
an agriculturist may arise from a written 
or unwritten engagement for payment of 
money, that the liability arising from a 
partnership transaction was not exclud< 
ed from the purview of the Act and that 
the decision reported in 1969 Kash LJ 
343 (supra) where it was held that the 
Act was never intended to apply to big 
partnership transactions where there was 
no relationship of a lender or a debtor 
but where parties invested money or other 
assets to carry on some business required 
reconsideration. Feeling that the cons 
tentions raised by the learned counsel 
for the petitioners could not be summari- 
ly rejected as unfounded and deserved 


. Serious consideration, the learned Judge 


formulated the following question for 
determination by the Full Bench. 

“What is the true scope of Section 3 
of the Agriculturists’ Relief Act? Is its 
application confined to suits in which the 
defendant is an agriculturist and rela- 
tionship is that of a creditor and debtor 
between the parties or also to the suits 
in which no such relationship exists and 
yet some money is due from such agri- 
culturist defendant and more particularly 
whether it applies to suits for renditio 
of accounts based on partnership in 
heat one of the parties is an agricul- 


We have heard learned counsel for the 
parties who have reiterated the conten- 
tions and submissions raised and made 
by them before the learned Single Judge. 

2. For a proper determination of 
the question referred to this Bench, it 
is necessary to advert to Section 3 of the 
Agriculturists’ Relief Act, which runs as 
under:— 

. “Except as may hereinafter be other- 
wise provided, the provisions of this Act 
apply to— 

(a) Suits for an account instituted by 
an agriculturist under the provisions 
hereinafter contained; and 

(b) Suits, in which the defendant. or 
any one of the defendants, is an agricul- 
turist, for the recovery of money alleged 
to be due to the plaintiff, 

~on account of money lent or 
advanced to, or paid for, the defendant, 
or as the price of ars sold. or 
on an account state etween the plain- 
tiff and the defendant, or . i 
On a written or unwritten engage- 
ment for the payment of money not here- 
inbefore provided for,” 

A careful study of the provisions as set 
out above- and of the allied provisions 
contained in Section 10 of the Act would 
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show that although the Act was primarily 
intended to relieve agricultural indebted- 
mess and to deal with transactions be- 
tween money lenders on the one hand 
and the agriculturists debtors on the other, 
the scope of the Act goes beyond the 
object declared in its preamble and ex- 
tends also to transactions in which there 
is an undertaking or promise, whether 
verbal or written for payment of money. 
The language of the last portion of Sec- 
tion 3 of the Act, is in my opinion, wide 
enough to cover even partnership tran- 
sactiong provided the undertaking to pay 
money can be spelt out from the instru- 
ment of partnership or other relevant 
material, 

3. I am fortified in my opinion 
by a Division Bench oor of the 
Sind Chief Court in vV. 
Choithram, AIR 1944 Sind 176, where 
while interpreting identical provisions of 
clauses (w) and (x) of Section 3 of the 
Dekkhan Agriculturists’ Relief Act, 1879 
it was held: 

“The words of clauses (w) and (x) 
are very wide, The object of the legis- 
lature appears to be to include within 
clauses (w) and (x) all claims of a pecu- 
miary character arising out of contracts, 
whether written or unwritten and to 
bring them within the special jurisdic- 
tion created by the Act. The claim of 
the plaintiff is now undoubtedly one for 
money arising out of a written agreement 
for the pyament of money. In para. 3 of 
Ex. 146 the Zamindar binds himself to pay 
off his previous debt, and the appellant 
relies on this paragraph to bring the 
suit within clause (w). 

We think, however. that a contract 
of partnership is just as much a contract 
as is a contract for the payment of money. 
We can see no reason, applying the prin- 
ciple followed in (1897) 9 Bom PJ 167, 
why this suit should not also fall within 
Cl, (x) We think, therefore, accounts 
must be taken between the parties in 
accordance with the provisions of the 
Dekkhan Agriculturists’ Relief Act, Ac- 
counts must, therefore. be taken from 
the beginning of the partnership. that is, 
from the year 1886 and for these accounts 
plaintiffs will be the accounting party.” 
It may be noticed that in Mst. Fatta v. 
Qadir Wani, 1949 Kash LJ 343 (supra), 
the learned Judges while coming to the 
aforesaid conclusion that the Act was not 
intended to apply to partnership transac- 
tions mainly relied upon the object of 
the Act as set out in its preamble. It is, 
however, well settled that though the 
preamble of a Statute can be used as a 
key to interpret its provisions, it cannot 
be used to defeat restrict or extend the 

enacting part when the language and the 
object and scope of the Act are not in 
doubt. It will be useful to refer at this 
stage to the following passage occurring 
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at page 45 of Maxwell on Interpretation 
of Statutes, Eleventh Edition: 

_ “It is not unusual to find that the en~ 
acting part is not exactly co-extensive 
with the preamble. In Acts of Parlia- 
ment, although a particular mischief is 
recited, the Legislative provisions extend 
beyond it. The Preamble is often no 
more than a recital of some of the in- 
conveniences, and does not exclude any 
others for which a remedy is given bv 
the Statute. The evil recited is but the 
motive for legislation: the remedy may 
both consistently and wisely be extend- 
ed beyond the cure of that evil, and if 
on a review of the whole Act a wider 
intention than that expressed in the Pre< 
amble appears to be the real one, effect 
is to be given to it notwithstanding the 
less extensive import of the preamble.” 

“The context of the preamble is nof 

to influence the meaning otherwise as- 
cribable to the enacting parts unless there 
is a compelling reason for it.” 
It will also be advantageous in this con~ 
nection to refer to the following obser- 
vations made in R. Venkataswami Naidu 
aaa Naraindas, AIR 1966 SC 
“No resort to the preamble would 
be justified in interpreting the provision 
in the Act when the words used in it are 
clear and unambiguous, 

A preamble is a key to the interpreta+ 
tion of a Statute but is not ordinarily 
en independent enactment conferring 
Tights or taking them away and cannot 
restrict or widen the enacting part which 
is clear and unambiguous, The motive 
for legislation is often recited in the 
preamble but the remedy may extend 
beyond the cure of the evil intended to 
be removed.” 

4, Again in Miss Maria Antonica 
Rodrigues v. B. R. Baliga, AIR 1967 
Bom 465, Gokhale, J, said: 


“While it is permissible to look at the 

preamble for understanding the import 
of the various clauses contained in the 
Act, full effect has to be given to the ex- 
press provisions of the Act even though 
they appear to go beyond the terms of 
the preamble. Where the language of 
the Act is clear, the preamble must be 
disregarded.” 
In Davies v. Kennedy, (1869) 3 Eq 668, 
697(Ir) Christian L, J.. put a restric« 
tive meaning upon the word “banker” as 
used in 33 Geo 2, c, 14 (irish), and in 
support of his view of the meaning of 
the word he relied largely upon the pre- 
amble of the Act. In the House of Lords, 
pee on appeal, Lord Chelmsford 
said: 

“Undoubtedly if there is any ambi- 
guity in the language of the enactments 
the preamble might be used as an inter- 
preter, but plain and unambiguous words 
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must receive their full sense and can- 
not be restrained by the preamble; for 
where an Act is introduced to remedy a 
particular mischief, that object may be 
recited in the preamble and then the Act 
may go on to provide generally against all 
mischiefs of a similar nature. “The en~ 
actment was held here not to be con- 
trolled by the preamble.” (See Sub-non 
Copland v. Davies, (1870) 5 HL 358, 389). 


Keeping the above principles in view, I 
am of the opinion that the preamble of 
the Act cannot control or restrict the 
plain meaning of Section 3 of the Act, 
that the section is of wide amplitude, and 
even suits based on partnership agree~ 
ments and other category of suits in which 
liability of an agriculturist for payment 
of money does not arise from the fact 
that some money was lent or advanced 
to him, would fall within the purview 
of the Act, 

5. Accordingly I would answer 
the question referred to the Bench as 
follows :— 

Section 3 of the Agriculturists Re- 
lief Act is not confined in its application 
to suits in which there is a relationship 
of creditor and debtor between the par- 
ties but also extends to suits in which 
mo such relationship exists and yet some 
money is due from an agriculturist. The 
section also applies to suits for rendi- 
tion of accounts based on partnership in 
which one of the parties is an agricul- 
trurist, 

6. In the above view of the mat- 
ter, the decision reported in 1969 Kash 
LJ 343 (supra) would stand overruled. 

Te Let the file now go back to- the 
learned Single Judge for disposal of the 
revision petition on its merits, 

S. M. F. ALI, C. J.:— 8. I agree. 

MUFTI BAHA-UD-DIN FAROOQI, 

«—- 9. I also agree. 
Answer accordingly. 
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Badri Nath and others, Appellants 
v. Mst. Punam, Respondent, 

Letters Patent Appeal No, 6 of 1968, 
D/~ 18-1-1972, against judgment of Mian 
Jalaluddin, J.. D/- 28-11-1968, _ 

(A) T. P. Act (1882), S. 6 (a) — Right 
to receive future offerings — Not ‘a mere 
possibility of like nature’ within S. 6 (a). 

Although. the right to. receive the 
offerings from the pilgrims resorting to 
shrine depends -upon the chance that 
future pilgrims and worshippers will give 
offerings, the right to receive the offer- 
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ings made is a valuable, definite and tan- 
gible right and is not merely a possibility 
of the nature referred to in Section 6 (a) 
of the Transfer of Property Act. 
11928 All. 721, Followed, (Para 9) 
Hindu Law — Religious endow-~ 
ments — Idol — Right to receive share 
of offerings independent of any obliga- 
tion to render services to idol voint 
qualification of a personal nature is 
heritable and alienable right. AIR 1928 
All 721 and ADR 1936 All 131, Followed. 
(Paras 15, 16) 

(C) Hindu Succession Act (1956), Secs, 
tion 5 — Right of Hindu to a share in 
the offerings — Not excluded from opes 
ration of Act, 

The right of a Hindu to share in the 
offerings made ata religious place being 
real property and not being expressly ex- 
cluded by Section 5 from the operation 
of the Act cannot but be governed by the 
provisions of the Act, (Para 18). 

(D) Hindu Succession Act (1956), Sec- 
tion 4 — Overriding effect of Act over 


custom under Hindu Law. (X-Ref:— 
Hindu Law — Custom), 
Held that a custom excluding the 


heirs of a baridar who belonged to sub= 
castes other than those mentioned in the 
wajib-ul-arz from receiving a share in 
the offerings in the suit temple had not 
been established. Even assuming such a 
custom existed it stood obliterated by Sec~ 
tion 4 of the Act, (Para 20) 
Cases Referred: Chronological Paras 
AIR 1936 All 131 = 1936 All LJ 409, 

Nand Kumar Dutt v. Ganesh Dass 
AIR 1928 All 721 = 26 All LJ 185, 

Balmukund v. Tula Ram 9,12 
(1911) ILR 34 All 465 = 9 All LJ 

555, Ahmad-ud-din v. Illahi 

akhsh 


B 
(1897) 1 Cal WN 493,. Mallika Dasi 
v. Ratanmani Chakervati 12 
(1881) ILR 4 All 81 = 1881 All WN 
124, Durga Bibi v. Chanchal Ram 12 
(1881) ILR 6 Bom 298, Mancha Ram 
v. Pran Shankar : 12 
nee) ILR 1 Mad 235 = 4 Ind App 
6 (PC), Rajah Vurmah Valia v. 
Ravi Vurmah 12 
(1870) 14 WR 409 = 5 Beng LR 617, 
Dubo Misser v. Srinibas Misser 12 


I. D. Grover, for Appellants; V. B. 
Sudhan. for Respondent. 

JASWANT SINGH, J.: This Letters 
Patent appeal from the judgment dated 
November 28, 1968, of Mian Jalaluddin, 
J. which arises out of a suit brought by 
the respondent in the Court of the Sub- 
Judge, Reasi, for perpetual injunction res- 
training the appellants from interfering 
with her right to recover her father’s 
share of six annas in a rupee out of the 
chartal (offerings) made at the sacred 
shrine of Shri Vaishno Devi Ji (which 
is situate on the Tirkutta hills) has been 
referred to this Bench as the Division 
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Bench before which it initially came up 
for hearing was of the opinion that it 
involved substantial questions of law of 
great public importance relating to the 
interpretation of the provisions of the 
Hindu Succession Act and the right to 
inherit and transfer a share of the offer- 
ings made at the aforesaid sacred shrine, 


2. The plaintiff-respondents case 
as Set out in her plaint was that she was 
the daughter of Bhaggu who died about 
seven years before the institution of the 
suit, that her father and the appellants 
were entitled to equal shares in the afore- 
said offerings, that she was entitled to 
the share of her father in the offerings 
on the basis of the Hindu Succession Act 
as also on the basis of a will dated Magh 
22, 2011 (Samvat) executed by her father 
in her favour, that the turn of the par- 
ties to recover offerings made at the holy 
shrine comes after every six years and 
that although out of the offerings she 
was entitled to six annas in a rupee and 
the appellants were also entitled to the 
same extent, the latter were illegally in- 
terfering with her right and preventing 
her from collecting her share of the of 

flerings, 


3. The appellants contested the 
suit inter alia on the grounds that the 
will set up by the plaintiff was spurious, 
that only four sub-castes namely khas, 
Droras, and Manotra-thakars, and Samno- 
tra Brahmins, were entitled to recover 
the offerings and as the plaintiff had lost 
her original sub-caste by marriage and 
did not belong to any of the aforesaid 
sub-castes, she was not entitled to the 
offerings that no Hissadar was competent 
to transfer by sale, mortgage or will his 
right to collect the offerings, and that 
even under the Hindu Succession Act the 
plaintiff was not and could not be en- 
titled to the offerings, 


4, A number of issues were raised 
In the case and after a regular trial, 
Sub-Judge, Reasi, on a consideration of 
the evidence adduced in the case and 
the law governing the matter inter-alia 
found that on the death of a Baridar be« 
longing to any of the aforementioned sub- 
castes his heirs inherited his right to re~ 
ceive the offerings like any other pro« 
perty under the Hindu Law, that under 
Section 4 of the Hindu Succession Act 
and custom or usage inconsistent with 
the provisions of the Act could not have 
any effect, that even under Section 6 of 
the Act read with the schedule thereto 
the property of Bhageu would have in 
ease he had died intestate devolved on 
the plaintiff, that the plaintiff who had 
inherited the other property of Bhaggu 
was also entitled to recover his share of 
six annas in a rupee in the offerings. that 
it was proved that Bhaggu executed the 
will Exhibit PA in favour of the plain<« 
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tiff, that by virtue of the will all the 
property belonging to Bhaggu including 
his right to collect six annas share in 
the offerings vested in the plaintiff and 
that she was entitled to a decree both 
on the basis of the Hindu Succession Act 
as well as the will executed in her favour 
by her father, 

„ 5 (On appeal the Judgment and 
decree of the Sub-Judge, Reasi, were 
upheld by the District Judge, Udhampur, 
by his Judgment dated June 28, 1968. 
Aggrieved by this decision the appellants 
came up in appeal to this Court which 
was disposed of by Mian Jalal-ud-Din, J. 
vide his judgment dated November 28, 
1968. Dissatisfied with this judgment the 
appellants made an oral prayer before 
the learned Judge for grant of leave to 
file a Letters Patent appeal which was 
accepted, Hence the Letters Patent Ap- 
peal which has been referred to this 
Bench as already stated. 

S Mr. Inder Dass Grover appear« 
ing on behalf of the appellants has urged 
thet the chance of future worshippers 
making offerings to the deity is a mere 
possibility and is not property, that the 
right to receive offerings is not a trans- 
ferable or a heritable right, that in any 
case the provisions of the Hindu Succes< 
sion Act do not apply to the present case, 
and that according to the ancient custom 
of the institution, only the aforemention~ 
ed four sub-castes were entitled to the 
share in the offerings, 

Ta Mr. Sudhan appearing on be< 
half of the respondent has on the other 
hand urged that the right to receive the 
offerings is property, that it is an alien« 
able and a heritable right, that the pre<« 
sent case is governed by Hindu Succes 
sion Act and that any custom repugnant 
to the provisions of the Act cannot be 
allowed to have effect, and that the 
plaintiff is entitled to a decree both under 
the Hindu Succession Act and the will 
alluded to above, 


8. I have given my thoughtful and 
earnest consideration to the submissions 
made by the learned counsel for the par- 
ties, but regret I am unable to accede to 
pie contentions raised by Mr, Inder Dass 

rover, 


9. The First contention raised by 
the learned counsel for the appellants is 
untenable. Although the right to receive 
the offerings from the pilgrims resorting 
to shrine depends upon the chance that 
future pilgrims and worshippers will give 
offerings, the right to receive the offer- 
ings made is a valuable, definite, and| . 
tangible right and is not merely a pos- 
sibility of the nature referred to in Sec- 
tion 6 (a) of the Transfer of Property 
Act. I am fortified in this behalf by a 
Division Bench decision of the Allahabad! 
High Court in Balmukund v. Tula Ram, 
ATR 1928 All 721 where it was observed: 
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“The right to receive the offerings 
when made is a definite and fixed right 
and does not depend on any possibility 
of the nature referred to in Section 6 (a) 
T. P, Act. The moment the offerings are 
made, the persons clothed with the right 
are entitled to appropriate the same. In 
short the right to receive the offerings 


is not so uncertain, variable and limited. 


as to pass out of the conception of law. 

It is true that the amount of the of 
ferings largely depends upon the sur- 
rounding circumstances, viz., the number 
of votaries. their generosity and their 
charitable disposition but the fact that 
offerings large or small are bound to be 
made is a certainty and not a mere pos~ 
sibility of the nature referred to in Sec- 
tion 6 (a). T. P, Act, and, therefore we 
are unable to hold that the transfer of 
a right to receive the offerings is prohi- 
bited by Section 6 (a), T. P. Act. The 
view that we take is in consonance with 
the view taken in the case of Ahmad-ud-~ 
Din v. Illahi Baksh, ( (1911) ILR 34 All 
465). In that case the validity of a gift 
to receive a fixed share of the offerings 
made at a Mahomedan shrine was upheld 
by this Court and it was observed that 
the thing gifted in this case must be 
regarded as being the right of the donor 
to receive a fixed share in the offerings 
after they have been made and this is an 
enforceable right in the sense that it is 
enforceable in law as against other co- 
sharers in the same. 

There is no distinction between the 
right to collect the offerings made in a 
Mahomedan shrine and in a Hindu temple 
and if in one case it is not a mere “pos~ 
sibility” and the right is transferable 
there is no reason to hold that the right 
should not be transferable in the other”. 

10. The first contention raised by 
fhe learned counsel for the appellants is, 
therefore, repelled, 


11. The second contention of the 
Tearned counsel is equally devoid of sub= 
stance and cannot be allowed to prevail. 
It would be advantageous in this connec< 
tion to refer to para 422 occurring at 
page 456 in Mulla’s Principles of Hindu 
Lew (1970) Edition which is reproduced 
below for facility of reference: 

“Offerings made to an idol belong to 
the idol as much as land dedicated to 
an idol, and not to the officiating priest, 
unless there be a custom or an express 
declaration by the founder to the contrary. 
Such offerings are intended to contribute 
to the maintenance. of the shrine with all 
its rights, ceremonies and charities, and 
not to become the personal property of 
the priest (c). But there may be cases 
in which the offerings, though made to 
the idols, are received by certain persons 
and when they are so received independ- 
ently of any obligation to render services 
they are alienable and attachable”, 
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12. The latter half of the above 
paragraph which is relevant for our pur- 
pose appears to be based on the following 
observations in AIR 1928 All 721 (supra). 

“We are unable to subscribe to the 
broad proposition laid down by the Courts 
below that in no case the offerings made 
to a deity installed in a temple are 
transferable, 

A distinction must be drawh between 
cases in which emoluments are attached 
to a priestly office, and the case in which 
the offerings are made to a deity and the 
persons who receive the same have not 
to render services of a personal nature 
as a consideration for the receipt of the 
offerings. The emoluments of the former 
kind are not, in the absence of a custom 
or usage to the contrary, ordinarily trans- 
ferable. for the simple reason that they 
are inseparably connected with a priestly 
office and it is contrary to public policy to 
allow such offices to be transferred to a 
person not competent to perform the wor- 
ship, either by private sale or by sale in 
execution of a decree, As has been point- 
ed out in Mancha Ram v, Pran Shankar, 
( (1881) ILR 6 Bom 298) if such property 
were subject to attachment and sale, the 
purchaser might be a Mohamedan or a 
Christian. who would be both unwilling 
and incompetent to perform the service 
of the idol and in the case of Dubo Misser 
v. Srinibas Misser, (1870-14 WR 409) 
Mitter, J. further observed that he might 
be unfit to prepare food for the idol 
seses... SUCh an alienation to an improper 
person would defeat the object of the 
endowment and in some cases........ eit 
might be inconsistent with the presumed 
intention of the founder of the endow- 
ment. As the right to receive the offer- 
ings cannot be separated from the duty 
of officiating at the worship the law dis~ 
favours the transfer of such emoluments: 
vide the cases of Rajah Vurmah Valia v. 
Ravi Vurmah, ( (1876) ILR 1 Mad 235) (PC): 
Durga Bibi v. Chanchal Ram, ( (1881) ILR 
4 All 81) and Mallika Dasi v, Ratanmani 
Chakervati, (1897-1 Cal WN 493). 


But when the right to receive the ofa 
ferings made at a temple is independent 
of an obligation to render services in- 
volving qualifications of a personal nature, 
such as officiating at the worship we are 
unable to discover any justification for 
holding that such a right is not trans- 
ferable. That the right to receive the of- 
ferings when made is a valuable right 
and is property, admits of no doubt and, 
therefore, that right must, in view of the 
provisions of Section 6, T, P. Act, be held 
to be transferable, unless its transfer is 
prohibited by the Transfer of Property 
Act or any other law for the time being 
in force”, 

13. The above observations were 
adopted and followed in Nand Kumar 
Dutt v. Ganesh Dass. ATR 1928 ATI 121 
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14. Let me now see whether the 
right to receive the offerings is independ- 
ent of the service of priestly nature, 


15. A reference to the following 
passage in the copy of the Wajab-ul-Arz, 
relating to village Purana Darur, Tehsil 
Reasi, prepared at the time of settlement 
in 1965-66 Bk. attached to the memo of 
appeal preferred 
judgment and decree of the District 
Judge, Udhampur, is very helpful in this 
connection. 

Mandir Adkunwari wo Sri Tirkata 
Devi ki jo chardhat hoti hai — usko 
tamam gquaom Darodah jodiha haza se 
juda hokar digar moazaat mulhiqua 
Sangal, Barun, Saan, Koyal, Garan — 
Baruntal wagairah hasbe hasus hari tag- 
seem karte hain —- Aur quaom thakars 
wo Manotrah bhi usmen shami] hain our 
quaom Darodah do hissah wo quaom 
Manotrah wo kas bahissah braber yak 
hissah chardhat khate hain — who hasbe 
hasus hari taqseem hoti hai — uske aevaz 
koee khidmat nahin hai — Sirf Deviji ki 
bakshish yahan ki jati hai — Sarkar men 
akus Sau (muballigh do hazar ek Sau 
rupaya) ravan jata hai —- Har ek baridar 
apna admi Mandir men hazir rakhta hai 
jokeh echardhat wasul karta hai — Puja- 
it ga ko hamari taraf se tankhah milti 
The above passage shows that the right 
to share in the offerings made at the 
sacred shrine has no connection with the 
right to officiate as a priest. It is even 
independent of any obligation to render 
service involving qualification of a per- 
sonal nature. 


16. I have therefore no hesitation 
in -holding that the right of the baridars 
to recover the offerings made to the god- 
dess Shri Vaishno Devi Ji is a heritable 
and alienable right. This view is also in 
accord with the statement of Shri Karnail 
Singh D, W. Patwari of Halqa, Katra, 
that Dharmarth Department receives a 
fixed amount out of the chartal from the 
baridars. that only four castes namely 
Darora Thakars, Manotra thakars. Khas 
thakars and Samnotra Brahmins have 
been receiving the chartal since settle- 
ment, that the revenue record shows that 
baridars have been mortgaging their 
shares of the offerings and that there is 
nothing in the Misl-e-Haqiat or in the 
Wajab-ul-Arz to show that the right to 
receive the offerings cannot be alienated 
by sale, gift or will. 

17. Even Ain-i-Dharamarth does 
not contain anything to show that the 
aforesaid right to share the offerings is 
not a heritable or alienable right. The 
only prohibition in the said Ain is against 
the distribution of the offerings of the 
Chatters etc. which are offered by a per- 
son with specific instructions that they 
should always be used for the goddess. 
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The other prohibition against distribution 
of the offerings is regarding endowmenis 
of money made by any person for the 
Atka fund (a fund reserved for specific 
purposes to be spent in furtherance ofa 
special branch of learning or in the puja 
of Shri Devi Ji or in offering Naived and 
karah to the goddess or other things). 

18. The third contention of the 
learned counsel for the appellants is also 
without any force. It is now well settled 
that Hindu Succession Act applies to all 
property of a deceased Hindu which is 
not expressly excluded from its opera-~ 
tion, The properties to which the Act 
does not apply are clearly enumerated in 
Section 5 of the Act, The right of a 
Hindu to share in the offerings made at 
a religious place being real property and 
not being expressly excluded from the 
operation of the Act cannot pat ae gov- 
erned by the provisions of the A 


19. I have, therefore, no a 
of doubt that the present case is governs 
ed by the Hindu Succession Act, 


20. Now passing on to the consix 
deration of the last contention raised by 
the learned counsel for the appellants I 
Can do no better than reiterate the ob- 
servations of the learned District Judge 
that the appellants have not been able 
to establish that the custom set up by 
them fulfills the requisite tests ‘and that 
they have not even been able to cite a 
single authority where the custom has 
been given judicial recognition, Even if 
there was a custom which excluded the 
heirs of a baridar who belonged to the 
subeastes other than those mentioned in 
the Wajab-ul-Arz, it stood obliterated by 
vinta of Section 4 of the Act which runs 


NL, Overriding effect of Act— (1) 
Save as otherwise expressly provided in 
this Act— 

(a) any text, rule or interpreta- 
tion of Hindu law or any custom or usage 
as part of that law in force immediately 
before the commencement of this Act 
shall cease to have effect with respect to 
any matter for which provision is made 
in this Act. 


(b) any other law in force immediates 
ly before the commencement of this Act 
shall cease to apply to Hindus in so far 
as it is inconsistent with any of the pro- 
visions contained in this Act. 

(2) For the removal of doubts it is 
hereby declared that nothing conieivied 
in this Act shall be deemed to affect the 
provisions of any law for the time being 
in force providing for the prevention of 
fragmentation of agricultural holdings or 
for the fixation of ceilings or for the de~ 
volution of tenancy rights in respect of 
such holdings”. 

21, The position that emerges 
therefore is that the mere fact that the 
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plaintiff who is admittedly the daughter 
of Bhaggu does not happen to belong to 
any of the aforementioned four subcastes 
is of no consequence and she cannot be 
deprived of her right to recover the share 
of her father in the aforesaid offerings. 

22. In the result I find no merit in 
this appeal and would dismiss the same 
but in the circumstances of the case with- 
out any order as to costs. 

S. M. F., ALI, C. J. :— 23, I 
agree. 

J. N. BHAT, J.:— 24. I agree. 

Appeal dismissed, 
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Ghulam Qadir and another, Appels 
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Second Appeal No, 32 of 1971. Dl- 
18-1-1972., 

(A) Evidence Act (1872), S. 115 — 
Estoppel — Vendor receiving considera- 
tion and delivering possession — Non- 
execution of sale deed — Repudiation of 
contract. (Para 8 

(B) Limitation Act (1963), Arts. 64, 
65 — Adverse possession — Possession of 
vendee — When becomes permissive. 

Para 7) 

(A+B) Where the vendor voluntari- 
fy executes a contract of sale, puts the 
proposed vendee in possession of the pro- 
perty and receives the entire considera- 
tion money, he cannot be allowed to turn 
round and claim the property after a long 
time (22 years) on ground that sale deed 
is not executed. He cannot be allowed 
to repudiate the fiduciary obligation aris- 
ing out of the contract nor can the Court 
aid him to commit fraud by dispossessing 
a prospective vendee who has done all 
that was required of him to do for pur- 
chasing the property, Case law Relied on. 

(Para 8) 

In absence of any proof of refusal 
fo execute sale-deed by the vendor the 
possession of the vendee is permissive 
and hence the question of adverse pos- 
session does not arise, (Para 7) 
Cases Referred: Chronological Paras 
AIR 1972 J & K 125 = Civil Revn. 

No. 100 of 1969, D/- 18-1-1972 
oe Shiv Kumar v. Ajodhia 

h i 


AIR 1922 Bom 9 (2) = ILR 46 
Bom 722, Venkatesh Damodar v. 
Mallappa Bhimappa 7 
AIR 1916 Bom 1 = ILR 41 Bom 
438 (FB), Bapu Apaji v. Kashi- 
nath - 7 
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Ghulam Qadir v. Ghulam Hussain (FB) (Ali C, J.) [Prs, 1-6] J. & K, 11 


(1894) ILR 16 All 344 = 1894 All 
WN 101 (FB), Begum v. Mohd, 
Yakub 

I. K. Kotwal, for Appellants; S. P. 
Gupta. for Respondent, 

ALI, C. J.:— This is a defendant's 
appeal in a suit brought by the plaintiff 
for recovery of possession of the land in 
dispute from the defendant. The facts 
giving rise to this appeal may be sum~ 
marized as follows. 

2. The plaintiff respondent filed a 
suit for recovery of possession of 1 kanal 
and 6 marlas of land comprising Khasra 
No. 1850 in Tehsil Kishtwar. The pro< 
posed vendor, Qudus, executed an agree- 
ment to sell the land in dispute for a 
sum of Rs. 400/- in favour of the appel- 
lant Ghulam Qadir. This agreement was 
executed on 21st Chet 1998 (Bikrami). 
Possession of the land in dispute was 
delivered to the proposed vendee at the 
time of execution of the agreement. The 
proposed vendor Qudus received the entire 
consideration money of Rs, 400/- but did 
not execute the sale deed. The present 
suit for possession was instituted on 17th 
Assuj 2021 = 1-10-1964. 

3. The suit was resisted by the 
defendant mainly on the ground that his 
possession under the agreement of sale 
became adverse from the date of its ex- 
ecution and therefore the defendant ac- 
quired title by adverse possession, 

4. Both the courts below have 
negatived the contention of the defen- 
danis but held that as the possession of 
the defendants was purely permissive the 
plaintiffs suit was entitled to succeed. 

5. This case was originally heard 
by Jaswant Singh, J. sitting singly but 
in view of the point of law involved he 
has referred this case to the Full Bench. 

6. One of the points involved in this 
case is the same which we have decided in 
Civil Revn. No. 100 of 1969. Shiv Kumar v. 
Ajodhia Nath (reported in AIR1972J &K 
125), In the case we have clearly held that 
to begin with the possession of the proposed 
vendee under an agreement to sell will 
be permissive unless it is converted into 
an adverse one by a disclaimer of the 
title of the landlord or by assertion of 
other hostile acts, We have further held 
that the possession of the defendant will 
become adverse from the date when the 
right to sue for specific performance be« 
comes barred. In the instant case, how- 
ever, under the terms and recitals of 
the agreement to sell. no time limit was 
fixed for execution of the sale deed and 
in these circumstances time would con« 
tinue to run from the date when the 
plaintiff had notice that performance was 
refused. No evidence was adduced bę- 
fore the -courts below regarding there 
being any refusal on the part of the 
plaintiff to execute the sale deed and yet 
the defendants remained in possession of 
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the property without the sale deed be-~ 
ing executed for more than 22 years, 
before the filing of the present suit. 

T: The only point that has been 
argued before us is where the vendor 
had delivered possession of the property 
in dispute to the defendant and had re~ 
ceived the entire consideration money 
and remained silent foralong period of 22 
years, he will be estopped from recovering 
possession of the property, even apart 
from the question of adverse possession. 
It is true that the question of adverse 
possession in this case does not arise be-~ 
cause there has been no refusal on the 
part of the proposed vendor to execute 
the sale deed, but we are rather im- 
pressed with the argument of the learned 
counsel for the appellant that as the 
plaintiff himself had given possession and 
received the entire consideration money, 
he cannot be allowed to take advantage 
of his own fraud, so aS to recover pos 
session from the defendants after such a 
long time. In Venkatesh Damodar v, 
Mallappa Bhimappa, ILR 46 Bom 722, 
724, 726 = (AIR 1922 Bom 9 (2)) a Divi- 
sion Bench of the Bombay High Court, in 
almost similar circumstances, observed 
as follows :— 

“The result is that Damodhar has 
agreed to sell the property to the first 
defendant who was then in possession, 
and had all along been in possession since 
the time of the decree, and the defen- 
dant paid the purchase price. It is quite 
true that the defendant has not got a 
sale deed, and the time has passed with- 
in which he could have sued Damodar to 
get a sale deed. But the equitable prin-~ 
ciples which should be applied to these 
facts are, in my opinion, perfectly clear.” 
x x x x x x x 

“That decision was based on the 

fiduciary aspect of the vendor’s position 
and the impropriety of permitting him 
to succeed against his vendee in a suit 
for possession. That argument must also 
apply where the vendee in possession has 
allowed the. time for filing’ a suit for 
specific performante to expire.” , 
Their Lordships relied on an earlier Full 
Bench decision of the same court in 
Bapu Apafi v. Kashinath, ILR 41 Bom 
438, 451, 452 = (AIR 1916 Bom 1 FB) 
where C. J.. Scott speaking for the Full 
Bench observed as follows :— , 

“Once it is recognized that the plain- 
tiff is violating his fiduciary obligation, 
it is clear that the court cannot grant 
him the relief which he seeks, for it will 
not aid him in committing a breach of 
trust and his suit bag e the defen- 
dant is no trespasser, but is in possession 
under the contract which the plaintiff 
has bound himself to carry out.” 
m 2 s a x s x 

“Upon a legitimate application of 
these principles not only is the purcha« 


A.LE. 
ser who has obtained possession entitled 
to enforce specific performance of the 
contract for sale, but if an attempt be 
made by the seller to evict him by an 
action in ejectment he would have a valid 
answer to the action on the ground of 
fraud. The same ground would be avail- 
able to him to entitle him to recover pos- 
session in the event of his being ousted 
by the seller,” 

To the same effect is another decision of 
the Allahabad High Court in Begum 
Mohd. Yakub, 
(FB). 


V. 


(1894) ILR 16 All 344 


8. We find ourselves In complete 
agreement with the observations made 
by their Lordships in the aforesaid case. 
It is manifestly clear that where the 
plaintiff voluntarily executes a contract 
of sale puts the proposed vendee in pos- 
session of the property and receives the 
entire consideration money. there is no 
special equity in his favour to allow him 
to turn round and claim the property 
after a long time merely because the 
Price of the property has increased. He 
cannot be allowed to repudiate the fidu- 
ciary obligation arising out of the con- 
tract nor can the court aid him to com- 
mit fraud bv dispossessing a prospective 
vendee who, done all t was re- 
quired of him to do for purchasing the 
property. 


9. For these reasons we find thai 
even though the possession of the defen~ 
dant may be permissive. since the plain 
tiff has received the entire consideration 
money and allowed the position to be 
changed to the prejudice of the defen- 
dant. he will be estopped from repudiat- 
ing the sale transaction and recoverin: 
possession from the defendant. On this 
ground alone. in our opinion, the defens 
dant is entitled to succeed, 


10. So far as the two important 
facts namely that the defendant was 
given possession under an agreement to 
sell and that the plaintiff received full 
consideration money of Rs, 400/- are 
concerned they are not at all disputed 
before us. 


r 11. For these reasons we allow 
this appeal, set aside the judgment and 
decree of the courts below and dismiss 
the plaintiff's suit, There will be no order 
as to costs. 


J. N. BHAT, J.:— 12. J agree | 


JASWANT SINGH, J. :— 13. y 
also agree. 


Appeal allowed, 


RY 
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Bodhraj and another, Petitioners V. 
Shanker Dass and others, Respondents. 

Civil Revn, No, 83 of 1971, D/- 19-11- 
1971, against order of City J,, Jammu, 
D/- 17-12-1970, 

Suits Valuation Act (1887), Ss. 4 and 8 
— Simple declaratory suit — Real value 
determines jurisdiction, AIR 1932 Bom 
160, Foll. (Para 12) 
Cases Referred: Chronological Paras 


1969 Kash LJ 351, Jabbar Parra v. 


Ramzan Beg : ’ 
AIR 1964 J & K 33 = 1964 Kash 
LJ 397, Rehman Mir v. Rahman w 


Mir 
‘AIR 1932 Bom 160 = 33 Bom LR 
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4437, Shivasangeppa Vv. Much- 
' khandeppa 12 
AIR 1927 Mad 563 = 52 Mad LJ 

381, Veeremma v. Butchiah 6 
AIR 1924 Mad 8 = 75 Ind Cas 


115, Venkatachalam Pillai v. Sri- 
nivasa Iyer 6 
AIR 1924 Mad 621 = 79 Ind Cas 
343, Ryrappan Nambiyar v. Kal- 
liyatt 
‘AIR 1921 Pat 32 = 56 Ind Cas 762, 
Mohini Mohan Misser v. Gour i 
Chandra Rai 6 
AIR 1915 Mad 444 = I Mad LW 
398. Hyder Alli Sahib v, Husain i 
Raja Sahib 6 
(1906) ILR 28 All 545 = 3 All LJ 
266 (FB), Zahir Husain Khan v. 
Khurshed Jan 6 
(1904) ILR 31 Cal 849 = 8 Cal WN 
705, Aklemannessa Bibi v. Maho- 
med Hatem 
(1892) ILR 15 Mad 501 = 2 Mad: 
LJ 255, Ibrayan Kunhi v. Koma- 
mutti Koya 6 
(1883) ILR 6 Mad 0192, Keshava V. 
Lakshminarayana 6 
7 J&K LR 165, Abdul Rehman v. 
Ahmad Bahadur 7 


I. K. Kotwal, for Petitioners; Inder- 
Feet Gupta, for Respondents. 


ORDER :— This is a revision peti- 
tion directed against the order of the 
City Judge, Jammu, dated 17-12-1970 
whereby he has decided that the valua- 
tion of Rs. 130/- fixed by the plaintifis 
for purposes of jurisdiction in this case, 
is proper. The plaintiffs respondents 
brought a declaratory suit with the pra- 
yer that four shops mentioned in a sale 
deed dated 26-11-1967 registered on 27-11- 
1967 executed by the defendant-peti- 
tioner No, 2 in favour of Bodhraj defen- 
dant petitioner No. 1 be declared their 
property and defendant No, 2 had no 
power to alienate these as well as for a 
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declaration that the sale deed mentioned 
above be declared void and ineffective 
against the interests of the plaintiffs. In 
para No. 9 of the plaint, the valuation 
for purposes of court-fee was mentioned 
Rs, 10/- (fixed court-fee) and for juriss 
diction purposes it was fixed as Rs, 130/4 
In reply to this plea the defendants in 
their written statement stated that the 
court-fee was payable on the markef 
value of the property and as the plain- 
tiffs were out of possession they should 
have brought a suit for possession ins 
stead of a suit for declaration only. 

2. Two preliminary issues were 
struck on 31-7-1968 and parties were 
directed to produce their evidence. If 
appears that after some time it was 
pointed out to the court by means of an 
application that another preliminary issue 
should be framed and consequently on 
24-1-1970 another issue was struck, num- 
bered as Issue No. 3 which was to the 
following effect :— 

“Whether the valuation for the pur- 
poses of jurisdiction has not been cor-~ 
rectly fixed and the present suit is be- 
yond ne jurisdiction of this Court? 

. Ds.”, 


The learned counsel for the parties 
argued the point without producing any 
evidence with regard to it and ultimate- 
ly the trial court came to the conclusion 
in the order under revision, that the 
valuation had been correctly fixed as it 
was the option of the plaintiffs to fix the 
valuation for jurisdiction purposes be« 
cause no rules had been made in this 
beh lf. This preliminary issue was as 
such decided against the defendants. It 
is against this order that the defendants, 
feeling aggrieved, have come up in revis 
sion to this court. 

3. I have heard the learned counw 
sel for the parties, l 


4. Before dealing with the facts 
of this case, I would like to make certain 
general observations with respect to some 
of the provisions of the Court-fees and 
Suits Valuation Acts. In my opinion the 
Court-fees Act requires serious re- 
consideration and re-drafting. It is full 
of anomalies and hypertechnical provi- 
sions for instance, I might point out the 
provisions of Section 7 (v) These re- 
late to suits for possession of lands, 
houses, and gardens and further lay down 
where the subject-matter is land and if 
forms an entire estate or a definite share 
of an estate, paying annual revenue to 
Government or forms part of such estate, 
and is recorded as separately assessed 
with such revenue the court-fee payable 
would be on eight times the revenue ag 
payable. Under sub-section (c) of this 
very section when the land does not pay 
such revenue or has been partially ex- 
empted from such payment. is a Jagir 
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or a Dharmarth property or is charged 
with any fixed payment in lieu of such 
revenue and net profits have arisen from 
the land during the year next before the 
date of presenting the plaint fifteen times 
such net profit but where no such net 
profits have arisen therefrom—the amount 
at which the court shali estimate the 
land with reference to the value of simi- 
Jar land in the neighbourhood; and (d) 
where the land forms part of an estate 
paying revenue to Government, but it is 
mot a definite share of such estate and is 
mot separately assessed—the market value 
of the land. In all these cases the sub- 
fject-matier of suit is land. In the first 
place there is conflict of judicial opinion 
as to what is a ‘definite share’. Some 
authorities say that a definite share means 
one-half, one-fourth, one-third-so on and 
so forth and shares like 3/10, 5/18, 9/37 
are not definite shares. Then there is a 
controversy about the words “separate 
assessment”. Now Jet us illustrate the 
anomalies. Suppose a certain khewat 
consists of ten kanals. If one half of it 
is the subject-matter of litigation the 
court-fee payable will be on eight times 
the land revenue thereof and the juris- 
dictional value would be fifty times the 
land revenue. Suppose 7/10 of this very 
land is the subject-matter of dispute. In 
that case the court-fee and jurisdictional 
value would be the market value of the 
lend. On the face of it this discrimina- 
tion is artificial and meaningless, diffe- 
rent parts of the land being valued dif- 
ferently for purposes of court-fee and 
jurisdiction. Again if the land is ex- 
empted from land-revenue or is Dha- 
marth property or a Jagir, then there is 
a different method of its computation of 
value for purposes of court-fee and juris- 
diction which are fifteen times the net 
profit. These anomalies can be further 
amplified and illustrated, 

5. In my opinion if any rule was 
to be laid down about land it ought to 
have been a uniform rule whether the 
land was assessed to land revenue, form=< 
ed a definite share thereof or did not 
form a definite share thereof. One can 
quote a whole host of decided cases to 
bring out contradictions and anomalies 
resulting from such drafting. To avoid 
these anomalies and difficulties one uni- 
form rule i.e.. market value of the land 
should have been the criterion for fixing 
the valuation for court-fee. Similarly 
even in suits falling under Section 7 (iv) 
of the Court-fees Act, the method of fix- 
ing valuation is very artificial; for in- 
stance it is upto the plaintiff to fix any 
valuation of the suit for purposes of 
court-fee under this provision. I may 
mention only two classes of cases under 
this sub-section. To obtain a declaratory 
decree or order where consequential re- 
lief is prayed (c); or to obtain an injunc-+ 


tion (d) In these cases the plaintiff is 
empowered to fix his own valuation for 
purposes of court-fee and under Section 8 
of the Suits Valuation Act, the value for 
purposes of court-fee in such suits and 
the value for purposes of jurisdiction hag 
to be the same, In actual practice we 
find that suits relating to huge property 
worth lacs ,of Rupees are valued under 
these provisions at a fantastic figure, 
During my experience at the bar and as 
a Judge, I have seldom seen a suit for 
injunction under Section 7 (d)} of the 
Court-fees Act or a suit for declaratory 
decree with a consequential relief (e) 
valued at more than Rs, 100/- both for 
purposes of court-fee and jurisdiction. 
The usual figure is Rs, 10/- with a court- 
fee of Seventy five paisa, In such suits 
properties worth lakhs may be involved 
but yet the plaintiff can on his own choice 
get a decree about such huge property 
from the smallest court whereas the case 
should have been heard by the highest 
court in the land, Again even in suif 
where the land is in the shape of a gar~« 
den then the market value has to be the 
criterion for fixing the valuation for 
court-fee and so on and so forth. Under 
the Suits Valuation Act also the Govern 
ment have the power to make rules and 
the rules framed pertain only to the de~ 
termination of the value of land for pur~ 
poses of jurisdiction. These rules again 
place the jurisdictional value of Jand at 
fifty times of the land-revenue where it 
is a definite share of an estate and is 
separately assessed to land-revenue, This 
Provision again is fantastic because in 
cases of other than land, valuation for 
jurisdiction has to be fixed at the marked 
value but again it leaves open a number 
of cases where no rules have been frams 
ed by the Government for determining 
the valuation under the Suits Valuation 
Act. According to the schedule attached 
to the Suits Valuation Act, for instance 
under Section 7, para, (9) no provision 
is made under the rules for fixing the 
jurisdictional value of a suit and the 
value is left to judicial discretion, Under 
Schedule Il, Articles 1 to 13, the rules 
say that no jurisdictional value is neces- 
sary and similarly no provision is made 
for a number of cases which are govern« 
ed by Schedule 2, Article 17 (b) and (ii), 
(iii), (iv) and (v) of this very Article, and 
Schedule. So great confusion arises be- 
cause of the failure of the Government 
to make rules under the Suits Valuation 
Act for many important classes of cases. 
Rules have been made for suits for con- 
jugal rights. establishing or annulling or 
dissolving a marriage, Guardianship ete. 
of a minor, adoption, suits to establish 
or annul an adoption; suits to establish 
or negative a right ete. Under Rule 8 
for suits for rendering an alienation void, 
artificial classifications have been made 
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and clever litigants make use of these 
classifications and avoid paying proper 
court-fee; even with respect to the same 
subject-matier of dispute. when the suit 
is of one form, the plaintiff can fix his 
own valuation for instance in suits for 
injunction, no matter what the valuation 
of the subject-matter of the suit is, but 
in case of land where it is a definite 
share and separately assessed to land 
revenue a particular valuation has to be 
fixed and in the case of a garden or land 
mot separately assessed, the valuation has 
to be fixed at the market value. There 
is no rational basis for such classifica- 
tions, 

: 6. Now in the present suit, if it 
were a suit for possession of four shops, 
the value both for court-fee and juris- 
diction would have been the market 
value of the ‘four shops and whereas 
when the suit is only for a declaration 
the court-fee payable is only ten Rupees 
and if we uphold the decision of the trial 
court on this point, the jurisdictional 
value is only Rs, 130/- whereas the pro- 
perty involved is valued at Rs. 12,000/~ 
according to the sale deed in question. 
Various authorities have been cited by. 
the learned counsel for the parties and 
these authorities have discussed other 
authorities also, Therefore, it would be 
useless to discuss all the authorities on 
this point. both for and against either 
side of the proposition. In my opinion 
the correct law has been laid down in 
AIR 1918 PC 188 wherein their Lord- 
ships have condemned the practice of 
valuing a prayer for a declaratory de- 
cree at a certain amount as being the 
value on which the fee nearest to Rs, 10/- 
would be leviable, and it has been held 
that notional value of the property or 
any part of it cannot displace its real 
value for the purposes of jurisdiction. 
Their Lordships said at page 190 
Column 2 “the fee paid by the plaintiff 
on his plaint was Rs. 10-6-0 and this 
cannot be reconciled with the theory that 
the prayer for a declaration was valued 
at Rs, 130/-” At page 191, Column 1 it 
is said “It is to be traced. to a practice 
not uncommon in Bombav of valuing a 
prayer for a declaratory decree at Rupees 
430/- as being the value on which the fee 
nearest to Rs, 10/~ would be leviable. 
This practice has no warrant in law, but 
has been followed from a misconceived 
notion of what caution requires. But 
never was caution more misplaced, and 
their Lordships feel strongly that they 
ought not to allow the true facts to be 
distorted out of deference to an errone~ 
ous practice, And here it may be noted 
that the Rs. 130/- cannot have been treat- 
ed as the measure of the fee. for on such 
a value Rs, 9-12-0 and not Rs. 10/- would 
have been paid.” Then further on they 
say i z 
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-“If regard be had to the real as dis« 
tinct from the imputed value of the pro- 
perty the suit was properly instituted in 
the Court of the First Class Subordinate 
Judge, and if any part of the fee pays 
able and paid was a fixed fee under 
Schedule II of the Act, then the notional 
value of the property or any part of it 
could not displace its real value for the 
purposes of jurisdiction,” 

In AIR 1927 Mad 563 the plaintiff brought 
@ suit for declaration that her deceased 
husband was adopted to one R and that as 
such the plaintiff was entitled to certain 
property it was held that:— 

; “the valuation of the suit would be 
the market value of the properties afs 
fected.” 

On page 565 their Lordships while dis+ 
cussing a number of authorities lay down 
the law as follows :— - 

“The general principles deducible for 
reduction for purposes. of jurisdiction 
where no special method of valuation has 
been provided by statute then it would 
seem to be (1) thet where the subject~ 
matter of a suit is wholly unrelated to 
anything which can be readily stated in 
definite money terms, then the plaintiff 
having to put some money value for the 
purpose of jurisdiction. must put a more 
or less arbitrary value and there being 
mo factors in the case from which the 
Court can say his valuation is wrong or 
dishonest the Court will accept that 
valuation. Such is the case of a suit for 
restitution of conjugal rights; See Akle- 
mannessa Bibi v, Mahomed Hatem, (1904) 
TLR 31 Cal 849 and Zair Hussain Khan 
v. Khurshed Jan, (1906) ILR 28 All 545 
or a suit for declaration that the plain= 
tiff is a member of a charity Committee; 
See Hyder Alli Sahib v. Hussain Raza 
Sahib, 1 Mad LW 398 = (AIR 1915 Mad 
444) and (2) that where the subject~ 
matter is so related to things which have 
a real money value that the relief asked 
for will affect these, then the value of 
the suit for the purpose of jurisdiction is 
to ` en as the market value of the 
property affected, such, for example as 
a suit for a declaration of fishery rights 
(see Mohini Mohan Misser v, Gour Chan- 
dra Rai, 56 Ind Cas 762 = (AIR 1921 
Pat 32) or a suit to set aside an award 


` Venkatachalam Pillai v, Srinivasa Iyer, 


AIR 1924 Mad 84 or a suit regarding 
liability to pay royalty: see Ryrappan 
Nambiyar +, Kalliyatt, AIR 1924 Mad 
621. But the market value must be the 
market value of the whole of the pro- 
perty affected and not merely the plain. 
tiffs share, This has been laid down 
clearly in Keshava v, Lakshminarayana, 
(1883) ILR 6 Mad 192 and Ibrayan Kunhi 
oe Koya, (1892) ILR 15 Mad 
The matter has -recently been considered 
in a Patna case reported as AIR 1966 Pat 


16 J.& K., [Prs, 6-13] 


444 where many authorities have been 
discussed and need not be referred ‘to. 
Jn that case the plaintiff brought a decla- 
ratory suit to act as the sole sabayat of 
an idol and combined it with a relief for 
injunction restraining the defendants 
from: interfering with his possession of 
idol properties in the Munsiff’s Court. 
rdship S. C. Misra, J, remarked 
that the Munsiff had no jurisdiction to 
try the suit where the properties involved 
were worth lacs or in the neighbourhood 
thereof, In para, 9 his Lordship said :— 
seessvseeees Lf, therefore, in a suit 
which falls outside the purview of Sec- 
tion 8, that is to say, which falls beyond 
tthe ambit of Section 7, paragraphs vV, vi, 
ix and x clause (d) of the Court-fees Act, 
mo doubt the valuation for the purpose 
of court-fee as also for entertainability 
of the suit would be the same. Where, 
however, a. suit would fall beyond the 
scope of this, the principle of Section 8 
Suits Valuation Act providing for uni- 
flormity of both these matters will not 
be applicable. If, therefore, the suit 
would fall under Schedule JI. Article 17 
(vi) of the Court-fees Act, it would. not 
be same as for the purpose of court-fee. 
Even on general principle. it would be 
strange indeed that where the value of 
the suit property is high, say more than 
a million or so, a suit for declartion that 
A, who is the plaintiff has a right to act 
as the sole Sebayet combined with a re 
lief for injunction, restraining the de=- 
fendant from interfering with the plain~ 
tiffs possession, would be triable by a 
court of Munsiff whose jurisdiction is 
Rs. 2,000/~”, 


7. The learned counsel for the res- 
pondent however, referred me to 1999 
KLR page 359, 7 J & K LR 165. 1969 
Kash LJ 351 and 1964 Kash LJ 397 = 
(AIR 1964 J & K 33), 


8. In 1999 Kash LR 359 the suit 
‘was for the cancellation of an instru- 
ment and it was held that the relief for 
cancellation of the instrument even though 
declaratory may be implied in the ad- 
fudication, ig a matter of substantive re- 
lief separate and distinct from a relief 
where declaration is sought as the prin- 
cipal remedy. Therefore, this authority 


has no application to the facts of this. 


ase, 

9. In 7 J & K LR page 165 (2004) 
was a suit under Section 7, clause (iv) (c) 
of the Court-fees Act. It was a suit for 
declaration that a preliminary decree was 
mull and void end it was valued at Rupees 
130 and court-fee paid accordingly. There 
the question of court-fee was in dispute 
and it was held that the court-fee was 
adequate, 

10. In 1969 Kash LJ 35I was a 
ease decided by my learned brother Mian 
Jalal-ud-din. J, In that case his Lord- 
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ship held that in a suit for exercis- 
ing the right of prior purchase, which re« 
lated to land assessed to land revenue 
jurisdictional value would be fixed ac- 
cording to the rules made in this behalf 
fle, fifty times the land revenue, This 
case also has no application to the facts 
of the present case, 

11. 1964 Kash LJ 397 = (AIR 
11964 J & K 33) also has no application 
to the facts of this case. It only lays 
down that a person who was not a party 
to a sale deed could bring a suit for 
declaration seeking that the sale deed 
was null and void and ineffective so far 
as he was concerned, p 

12. Exactly the same question 
came up in AIR 1932 Bom 160 where a 
Division Bench of that Court held that 
in a suit for declaration it is the real 
value of the property and not ihe notional 
value of the property that would deter- 
mine the valuation for jurisdiction apart 
from the valuation for purposes of court- 
fees. In my opinion this authority which 
has referred to the Privy Council and 
Madras authorities above referred +o lays 
down the proper law on the subject, 


13- After discussing the law on 
the subject and expressing my view on 
the scheme of the Court-fees and Suits 
Valuation Act. I wil now refer to an 
important point raised by the learned 
counsel for the respondent in this case, 
He has raised a preliminary objection 
that this revision should be rejected be~ 
cause, according to him, Section 11 of 
the Suits Valuation Act, Act No, XXX VII 
of 1977 debars the defendants from rais« 
ing such an objection, Section 11 of the 
said Act reads as under:— 


_ (i) Notwithstanding anything in Sece 
tion 99 of the Code of Civil Procedure, 
an objection that by reason of the over- 
valuation or under valuation of a suit or 
appeal a Court of First instance or lower 
appellate court which had not jurisdic- 
tion with respect to the suit or appeal 
exercised jurisdiction with respect thereto 
shall not be entertained by an appellate 
court unless :— 

(a) the objection was taken in the 
court of first instance at or before the 
hearing at which issues were first framed 
and recorded, or in the lower appellate 
court in the memorandum | of appeal to 
that Court OF ... sse ees see eee” 

The words of this section make it obli~ 
gatory upon a person to raise an objec- 
tion with respect to valuation of a suit 
for purposes- of jurisdiction at the ear« 
liest possible moment, the time limit be« 
ing fixed as the moment when issues 
were first framed and recorded. In this 
case there is no express averment in the 
written statement that the jurisdictional 
value is not correctly fixed. Therefore 
on language of Section 11 reproduce 
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ed above, this objection cannot be now 
entertained by this court which is ad- 
mittedly an appellate court vis-a-vis the 
trial court. First at the time of settle- 
ment of issues no such issue was sought 
to be raised by the defendants nor was 
any such plea taken by them in their 
written statement, The preliminary issues 
were framed on 31-7-1968 and parties 
led evidence also with respect to those 
fissues and it was only after about a year 
and half that this plea of want of juris- 
diction of the court was brought to the 
notice of the Court and an issue was 
framed on 24-1-1970 in this behalf In 
my opinion this plea is sufficient to get 
present revision application dismissed, 
which is hereby dismissed, 


14. But as the actual value of the 

property involved in this case is put af 
Rs. 12,000/~ therefore the suit is beyond 
the jurisdiction of the City Judge, Jammu. 
T under my inherent powers transfer the 
case from the file of the City Judge to that 
of the Additional District Judge, Jammu. 
In this way the time of the parties will 
be saved and the case is sent to the court 
having jurisdiction in the matter. The 
parties are directed to appear before the 
Addl, District Judge, Jammu, on 30th 


November, 1971, ; 
Petition dismissed, 
a 
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fioner v. Shri Isher Dass Charak, Res« 
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31-5-1972., against judgment and decree of 
Addl, Dist. J., Jammu, D/- 1-10-1971. 


__ Index Note :— (A) J. & K. Tenancy Act 
(2 of 1980 Smt.) (as amended in 1955), Ss. 56, 
84 (1) (f), 85 — Tenants dispossessed 
‘otherwise than in due course of Iaw by 
landlord — Remedy — The tenant has 
his remedy under Section 56 alone and 
the proceedings are cognizable by the 
revenue courts only and ne civil suit can 
be filed for that purpose — Hlegal dis- 
posseSsion of tenant by stranger — Civil 
Courts alone have jurisdiction. (X-Ref :— 
Civil P. C. (1908). S. 9). (Para 23) 


Brief Note:— (A) The history of the 
legislation and changes made in the 
Tenancy Law from time to time regard- 
ing the provision for summary reinstate- 
ment of tenants dispossessed otherwise 
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than in due course. of law clearly shows 
that only remedy which was intended to 
be afforded to the dispossessed tenant by 
the legislature was by way of an appli- 
cation under Section 56. and not by way 
of any suit. The applications under the 
above-said section were cognizable only 
by the Revenue Officers under Section 84, 
clause (i) and no other court could take 
cognizance of the matters with respect 
o which an application or proceedings 
might be instituted under Section 56. As 
such the Civil Court does not have any 
jurisdiction to entertain a suit by a dis- 
possessed tenant. If he avails of his re~ 
medy under Section 56 then the Civil 
Court has no power to entertain a suit 
and in.case he fails to avail of his re- 
medy within the time prescribed. even 
then Te civil suit cannot be filed. AIR 
1969 J & K 9 (FB), Overruled: AIR 
1969 SC 1190, Disting. (Paras 20, 23) 


But Section 56 does not apply to dis. 
‘possession of tenant by a stranger or 
trespasser, The remedy against such dis- 
possession is purely a civil right which 
can be enforced only by the Civil Courts. 
The examination of Sections 56, 57-A and 
57-B makes it abundantly clear that the 
intention of the legislature was to give 
protection to the tenants against the il- 
legal gipon by: the landlords. AIR 1952 
J & K 44, Approved. (Para 25) 

Per J aswant Singh, J. :— A suit would 
mot lie in view of the provisions of Sec- 
tion 84 (i) (f) of the Act for recovery of 
possession if the case falls within the 
scope of Section 56 of the Tenancy Act, 

nly an application before a Revenue 
Officer would be maintainable. 
(Para 31) 
Cases Referred: Chronological Paras 
AIR 1969 SC 1190 = (1969) 3 SCR 
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V. 5, Malhotra, for Appellant; Jogin- 
der Singh and D., N. Gupta, for Respon- 


ent. 

BAKHSHI ISHWAR SINGH, J.:— 
This civil second appeal is directed against 
the judgment and decree of the Additional 
District Judge, Jammu, dated 1-10-1971 
who affirmed the decree for possession of 
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land passed by the Sub Judge (C. J. M), 
Jammu, 


2. The brief facts of this case are 
that the plaintiff respondent filed a suit 
against the appellant the State of Jammu 
end Kashmir, with the allegations _that 
the suit land was held by the plaintiff 
as a tenant under the original proprie< 
tors Santoo and Hari Singh. as such he 
had acquired the status of a protected 
tenant by virtue of the Jammu and Kash- 
mir Tenancy (Amendment) Act, 2009 
Samvat. The Revenue Officers namely 
the Tehsildar and the Deputy Commis- 
sioner forcibly dispossessed him with the 
help of the Police proclaiming that the 
Revenue Department had duly purchased 
the suit Jand by virtue of a registered 
sale-deed. Although the plaintiff-respon- 
dent filed a number of representations 
before the Revenue authorities but all 
having failed he ultimately served a 
notice under Section 80. Civil P, C. on 
the State and filed the present suit for 
possession of land measuring 9 kanals and 
3 marlas comprising of khasra No, 134 
(8 kanals and 19 marlas agricultural land 
and Ghair Mumkin Khola measuring 4 
marlas), 


3. The defendant appellant resi- 
sted the suit on various grounds, The 
main grounds were that the land had 
been purchased by the appellant from the 
original owners and the plaintiff accord- 
ing to law could not be and was not a 
protected tenant under the appellant. It 
was also averred by the defendant-appel- 
lant that the appellant having become a 
full owner by purchase for the publie pur- 
Pose, the possession was taken lawfully. 
It was admitted by the appellant that the 
plaintiff-respondent was a tenant in the 
suit land under the original owners. The 
appellant also challenged the jurisdiction 
of the court to try the suit. 


4, The trial Court of Sub Judge 


(C. J. M), Jammu, framed the follow-: 


ing issues :— 
1. Whether the suit is 
this court? diresis O; PD: 
2. Whether the plaintiff had become 
a protected tenant of the land measuring 
9 kanals and 3 marlas in survey No. 134 
prior to the sale in favour of me defen- 


not triable by 
Oo. P. D 


dant? 


3. Did the defendant take forcible 
possession from the plaintiff in Kharif 
1958 and therefore the plaintiff is entitl- 
ed to return the possession ? 6 

eaesesteseas = P. P. 


sonecocaces x . . 


4. Relief 2? 
- 5. After the trial the court 


found that the plaintiff was a protected 
tenant in the suit-land under the origi- 
nal owners when be was forcibly dispos- 
sessed by the Revenue authorities with 
the help of the Police. Having been so 
dispossessed he ceased to be a tenant and 
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Telying on the Full Bench decision of 
this Court. reported as Nasib Singh v. 
Bajo Ram, AIR 1969 J & K 9 (FB), 
held that the Civil Court had jurisdic 
tion to decide this case. 

6. As regards issue No, 2 the trial 
Court held that the plaintiff-respondent 
Was a tenant under the original proprie- 
tors and was in possession of the land 
as such even prior to the year 2000 
Samvat. He having acquired the status 
of a protected tenant under the Jammu 
and Kashmir Tenancy Amendment Act 
of 2005 Samvat was recorded as a pro- 
tected tenant of the suit-land in Jama~ 
bandi of 1959-60. The trial Court also 
found issue No, 3 in favour of the plain~ 
tiff holding that the plaintiff was forcib< 
ly dispossessed by the Tehsildar with the 
aid of the Police on 5-6-1958, The trial 
Court further found that the appellant 
purchased the proprietary rights in the 
suit-land from the original owners in 
March 1960 after the respondent had 
been forcibly dispossessed, The trial 
Court also repelled the contention of the 
defendant-appellant that the land having 
been purchased by the State there could 
be no protected tenancy with regard to 
the State land under Section 15 (c) of 
the Jammu and Kashmir Tenancy Act 
1980 (Samvat) and held that at the time 
of forcible dispossession of the plaintiff, 
the defendant had not purchased the 
land and was simply a stranger or a 
trespasser. On the above findings the 
trial Court decreed the suit. The first 
appellate court Le, the Additional Dis- 
trict Judge, Jammu. affirmed all the 
findings of the trial Court and upheld the 
decree. Hence this second appeal. 

7. This appeal came up for hear- 
ing before Hon’ble the Chief Justice on 
April 7, 1972. As two substantial ques~ 


tions of law were involved in this case . 


and the Full Bench decision, AIR 1969 
J & K 9 also required reconsideration 
the matter was referred by his Lordship 
to a larger bench. as such, this second 
appeal came up before this bench, 


8. Apart from the reconsideration 
of the above-said Full Bench decision, 
the two points referred to this bench have 
been formulated in the order of reference 
@s under :— : 

1. Whether or not the suit would lie 
for restoration of possession when a 
tenant has been ejected unlawfully and 
the case falls within the scope of Sec- 
tion 56 of the Tenancy Act and is barred 
by the provision of Section 84 (1) (Ð of 
the Tenancy Act; and 

2. Whether the suit is also barred 
under Section 84 (1) (f} of the Tenancy 
Act if at the time when the plaintiff was 
ejected by any person other than the 
Jandlord but when he brought the suit 
for restoration of possession. the defen- 
dant-respondent had purchased the inte; 


A 
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rest of the landlord and so was de jure 
and de facto landlord, 


9. The learned counsel for the 
parties were heard at length Mr, Mal- 
hotra vehemently argued that point of 
furisdiction has wrongly been decided by 
the courts below. He also contended 
that Nasib Singh’s case, AIR 1969 J & K 
9 (FB) was wrongly decided as Sec, 84 (f) 
of the Tenancy Act was not kept in 
view while deciding that case. Mr. Jogin- 
der Singh on the other hand reiterated 
the reasoning given in Nasib Singh’s case 
In support of judgments of the courts 
below. 


10. In order to appreciate this 
point it is necessary to consider the rele- 
vant provisions and trace the history of 
the changes which have taken place from 
time to time in the Tenancy Law called 
the Jammu and Kashmir Tenancy Act, 
1980 (Act No. IT of 1980 hereinafter call- 
ed the Tenancy Act). The provision re- 
garding the relief for wrongful disposses< 
sion or ejectment of a tenant was pro< 


vided in Section 56 which is quoted as- 


under :— 


“56 (1) In either of the following 
vases, namely :— 

(a) i£ a tenant has been dispossessed 
without his consent of his tenancy or 
any part thereof. otherwise than in ex- 
ecution of a decree or in pursuance of 
an order under Section 49. 

(b) If a tenant has been ejected from 
his tenancy or any part thereof under 
clause (c) of Section 45-A and such 
tenancy or part thereof is sublet by the 
landlord, the tenant may. within (one) 
year from the date of dispossession or 
ejectment in cases covered by clause (a) 
and from the date the tenancy or anv 
part thereof is sublet in cases covered 
by clause (b), institute a suit for re- 
covery of possession or occupancy. or for 
compensation or for 


(2) A tenant who has been disposses~ 
sed and who has not instituted a suit 
under sub-section (1) within the period 
prescribed, shall not be entitled there- 
after to institute a suit in any court for 
the recovery of possession of the tenancy 
or for other relief for such dispossession 
er ejectment.” 

11. A perusal of this section would 
show that whenever a tenant was dis- 
possessed without his consent from hi 
tenancy or part thereof he could file a 
suit for recovery of possession or Occup- 
ancy or compensation or for both within 
one year from the date of his disposses~ 
sion or ejectment. According to clause 2 
of this section a tenant who failed to 
institute the suit under sub-section (1) 
above-said within the period prescribed 
was debarred from instituting a suit in 


any court. Similar provision for sum- 
marr rainctatamant nf a tanani whn had 
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‘been dispossessed or ejected from his 


tenancy otherwise than in due course of 
law during the period of settlement was 
also made in Section 57 of the Tenancy 
Act. Under the provisions of that sec- 
tion the dispossessed tenant could file an 
application before the Settlement Officer 
provided he had not been dispossessed 
more than three years before the date 
of such application. Sub-section (4) of 
Section 57 specifically provided that a 
tenant who had failed in a suit for re- 
covery of possession of land was not 
entitled to get a summary reinstatement 
under this section and a tenant whose 
application under this section had been 
rejected did not lose his right to insti- 
tute a suit for recovery of possession or 
other reliefs under Section 56 of the 
Tenancy Act 


12. The jurisdiction of the Reve- 
nue Officers and courts were governed 
by Sections 84 and 85 respectively of 
the Tenancy Act. Clause (g) in first 
group of Section 84 made a provision re- 
garding the applicationg under Sec, 57 
to be filed by a tenant wrongfully dis- 
possessed for summary reinstatement 
during settlement operations. According 
to this section all applications falling 
under Section 84 including the ebove-said 
application under clause (g) were to be 
disposed of by Revenue Officers and no 
court was authorised to take cognizance 
of any matter with respect to which an 
application or proceedings might be in- 
stituted. Similarly Section 85, sub-sec- 
tion (3), clause ( of the first group 
provided that the suits by a tenant under 
Section 56 for recovery of possession or 
occupation or for compensation or for both 
shall be instituted and heard and deter- 
mined by revenue courts and no other 
court should take cognizance of any dis- 
pute or matter with respect to which any 
such suit might be instituted. 


13. These provisions remained 
without any change till the Jammu and 
Kashmir Tenancy (Amendment) Act, 2007. 
(Act No. 1 of 2007) came into force on 
12-1-2007 Samvat (24th April, 1950). This 
Amending Act made slight changes in 
Section 56 of the Tenancy Act which are 
not very relevant for our consideration 
but the important change made was the 
eon of Section 57-A which reads as 
under:— 


“57-A (1) During the period fixed by 
the Revenue Minister for each Tehsil or 
sub-division of a Tehsil and notified in 
the Government Gazette when the rights 
of protected tenancy are determined and 
recorded under the provisions of this Act, 
a tenant may apply to the Wazir Wazarat 
of the district in which the tenancy is 
situate for summary reinstatement on 
any land from which he has been eject- 
ed otherwise than in due course of law. 
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(2) On receipt of such application the ° 


Wazir Wazarat shall make such enquiry 
as he deems necessary, and if he is satis- 
fied that the tenant has been illegally 
ejected may order his reinstatement. 


(3) No such order shall be passed, if 
it be proved that the wrongful ejectment 
took place before 1st Baisakh, 2004. 

(4) Nothing in this section shall be 
deemed +o entitle a tenant who has 
failed in a suit for recovery of possession 
of land which was determined on merits 
and dismissed otherwise than in default, 
to apply under this section for summary 
reinstatement in such land or to deprive 
a tenant, whose application under i 
section has been rejected, of his right to 
institute a suit for recovery of posses- 
re or other relief under S. 56 of this 

ct”. 


14. A perusal of this section would 
show that a provision was made for 
summary reinstatement of the tenant on 
any land from which he had been eject- 
ed otherwise than in due course of law 
and not covered by S. 56. Sub-section (4) 
of this section was similar to that of 
Section 57 which provided that a tenant 
had a right to file a suit under Sec, 56 
even if his application under this section 
has been rejected. Conversely he could 
not file an application under this section 
when his suit for reinstatement had been 
dismissed on merits. Consequently 
Clause (g) of Section 84 was amended 
and applications under Section 57-A were 
made triable by the Revenue Officers, 


15. After about two years the 
Jammu end Kashmir Tenancy (Amend- 
ment) Act 2009 Samvat, came into force 
and it made certain changes in Sec- 
tions 56 and 57-A and S. 57-B, was in- 
serted. The important change which is 
material to be considered was made by 
addition of sub-section (5) to S., 57-A 
whereby an appeal from the order of the 
Collector under Section 57-A could be 
filed before the Land Reforms Officer. 


16. Then some more changes were 
made in the Tenancy Act in 1955 by the 
Jammu and Kashmir Tenancy (Amend-« 
ment) Act, 1955. A new Section 56 was 
substituted for the old section which had 
provided for suits for reinstatement. The 
present section empowered the revenue 
officer to order reinstatement on en ap~ 
plication being made by a tenant who 
was dispossessed after the commencement 
of the Jammu and Kashmir Tenancy 
(Amendment) Act. 1955. namely the Act 
which brought these changes. Section 57 
was omitted altogether and S. 57-A 
was also substituted by a new section, It 
provided for the reinstatement of the 
tenants who had been ejected within six 
months prior to the date of the com- 


mencement of the Jammu and Kashmir 
fArnendmant’ Art. 1055 Saree 


lananntr 
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tion 57-B was added by this Act which 
provided for the prosecution and punish« 
ment of a person who ejected a tenant 
otherwise than in due course of law. 

17. From the above changes 
brought in by this Amending Act it is 
clear that the intention of the legislature 
was to do away with the suits which upto 
that time could be filed under Ss. 56 and 
57. and the legislature wanted to provide 
summary relief to the tenants illegally 
dispossessed and which relief they could 
get from the Revenue Courts only. 

18. Consequent upon the changes 
having been brought about in Ss, 56, 
57-A and 57-B by the Amending Act of 
1955 Sections 84 and 85 of the Tenancy 
Act were also amended. Clause (f) of the 
first.\group of Section 84 was substituted 
by a new clause which reads as under: 

“Applications or proceedings under 
Sections 56. 57-A and 57-B”, 


_ 19. As the provision for filing the 
suits under Sections 56 and 57 were 
deleted from the Tenancy Act consequent+ 
ly Clause (e) of the first group of Sec- 
tion 85 (3) was omitted. After the aboye- 
said amendment the present Section 56 
which will be the relevant provision for 
the decision of this case, is as under:— 

“56, Relief for wrongful ejectmen? 
after the commencement of the Jammu 
and Kashmir Tenancy (Amendment) Act 


11955, 
(1) (i) A tenant who after the coma 
mencement of the J. & K. Tenancy 
(Amendment) Act, 1955. is ejected others 
wise, than in due course of law may, 
within six months of the date of such 
ejectment. make an application to a Re- 
venue Officer for reinstatement on the 
Jand from which he has been so ejected. 

(ii) On receiving the application the 
Revenue Officer shall make such enquiry 
as he deems sufficient and if he finds, that 
the tenant has been illegally ejected. shall 
restore him to possession and may impose 
on the landlord a fine not exceeding 
Rs. 200/- and may also award to the ten~ 
ant such portion of it as compensation 
for his wrongful disturbance as he con- 
siders fair. 

(2) In any enquiry under CI. (ii) of 
sub-section (1) the defence of the lend- 
lord that the land is required by him for 
personal cultivation, and where a surren~ 
der is not made in writing and is not 
certified by a revenue officer, the defence 
of the landlord that the possession of the 
land was voluntarily surrendered by the 
tenant. shall not be entertained”. 


_ 20. The above history of the legis- 
Tation and changes made in the Tenancy 
Law from time to time regarding the 
provision for summary reinstatement of 
tenants dispossessed otherwise than in 
due course of law clearly shows that only 
remedy which was intended to be afford- 


ad tn tha Aisnnceacead banant har dha lario 


J. 
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lature was, by way of an application 
under Section 56, and not by way of any 
suit. ‘The applications under the above~ 
said section were cognizable only by the 
Revenue Officers under Section 84, Cl. @ 
and no other Court could take cognizance 
of the matters with respect to which an 
application or proceedings might be in- 
stituted under Section 56. As such the 
Civil Court does not have any jurisdic- 
tion to entertain a suit by a dispossessed 
tenant. If he avails of his remedy under 
Section 56 then the Civil Court has no 
power to entertain a suit and in case he 
fails to avail of his remedy within the 
time prescribed even then the civil suit 
cannot be filed. This result is apparent 
from the opening words of Section 84 
which provide that no Court shall take 
cognizance of any matter with respect 
to which any applications or proceedings 
might be instituted. As stated earlier the 
intention of the legislature appears to be 
that the remedy provided under Sec. 56 
alone should be availed of by a. disposses-~ 
sed tenant and only the Revenue Officers 
should have the power to adjudicate upon 
these matters, 


21, Some confusion has arisen re~ 
garding this matter by thé decisions of 
our own High Court. The first decision 
to be considered is Smt, Lakhi v. Sohan 
Lal, AIR 1965 J & K 56 decided by Hon’ 
ble Bhat. J. in which AIR 1962 SC 547 
and AIR 1963 SC 361 were followed and 
it was held that when a tenant is dis« 
possessed from his tenancy he ceased to 
be a tenant and as such the Tenancy 
Act does not apply and a civil suit is com- 
petent. The main reason which weighed 
with the Hon’ble Judge was that suits by 
the dispossessed tenant could only be filed 
in a Revenue Court when the relationship 
of tenant and landlord was admitted be- 
tween the parties. In the case before the 
Hon’ble Judge, he found as a finding of 
fact that the landlord did not admit the 
status of the tenant ‘as he had abandoned 
the tenancy. It further appears that 
when this case was decided Ss. 84 (f) 
and 85 were not kept in view. As stated 
earlier, this section specifically deals with 
the summary proceedings for reinstate- 
ment of dispossessed tenants. The provi- 
sions of the Tenancy Act which were 
being considered by the Hon’ble Supreme 
Court. in AIR 1962 SC 547 and AIR 1963 
SC 361, were not similar to the provi- 
sions of our Tenancy Act. There was no 
provision similar to Sections 56 and 
84 (f) of our Act. Similarly when this 
matter in Nasib Singh’s case (AIR 1969 
J & K 9) came up before the Full Bench 
of this Court the attention of the Court 
does not seem to have been drawn to Sec- 
tion 84 (f) and the deletion of Clause (e) 
from the first group of Section 85 (3) of 
the Tenancy Act. While deciding that 
case Hnor’hle Anant Singh. J. held that 
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the illegally dispossessed tenant had two 
remedies one being a summary remedy 
under Section 56 to be availed of within 
the period prescribed and the other of 
filing of a regular civil suit in a Civil 
Court within 12 years from his disposses- 
sion, This finding of the Hon’ble Judge 
was based on AIR 1965 J & K 56 and 
AIR 1962 SC 547. 


22. The Hon’ble Chief Justice 
while agreeing with the judgment pro- 
posed by Ananta Singh and Bhat. JJ., 
went a little further and held that the 
illegally dispossessed tenant had the only 
remedy by way of a civil suit, He decid- 
ed this point as under:— 

“I regret I am unable fo agree with 
my learned brother Anant Singh, J. on 
the question that a dispossessed tenant 
has an alternative right to be put in 
possession by taking proceedings in a 
revenue Court within six months of the 
date of his dispossession, because S, 85 
of the Tenancy Act does not contain any 
such clause. Furthermore, as I have al- 
ready mentioned above, a dispossessed 
tenant ceases to be a tenant as defined in 
the Tenancy Act and has therefore no 
right to be reinstated under the Act. That ~ 
is why such a tenant gets a right to be 
reinstated under the general law that is 
to say by instituting a suit in a Civil 
Court”, 

As stated earlier Section 84 (f) had 
escaped the notice of the Hon'ble 
Judges who decided Nasib Singh’s case. 
If that section had been noticed then the 
result would have been different, 


23. For the reasons given above I 
am of the opinion that Nasib Singh’s 
ease, AIR 1969 J & K 9 (FB) was not 
correctly decided and the correct position 
according to the Tenancy Act is that the 
tenant who is dispossessed otherwise than 
in due course of law has his remedy’ 
under Section 56 alone and the proceed- 
ings are cognizable by the revenue courts 
only and no civil suit can be filed for that 
purpose, 

24, Mr. Malhotra appearing for the 
appellant tried to place reliance on 
Vallabbhai Nathabhai v. Bai Jivi, AIR 
1969 SC 1190 and argued that the above 
Supreme Court case applies to the facts 
of this case. On scrutiny of this deci- 
sion it appears that the facts in this case 
were different as it pertained to an in- 
valid surrender of the tenancy and for 
which reason the relationship of land- 
lord and tenant had not terminated. 
Moreover the provisions of the Tenancy 
Act were not similar to our Tenancy Act. 
So this decision cannot help the appellant. 


25. As regards the second point, 
the position is very simple. Admittedly 
the plaintiff-respondent was dispossessed 
forcibly by the defendant-appellant. The 
respondent was holding the land as a pro~ 
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tected tenant under the original owners 
Santu and Hari Singh. The disposses- 
sion of the appellant was not by the land~ 
lord but was by a stranger or a trespas- 
ser. Even if the defendant-appellant 
happened to purchase the proprietary 
tights from the original proprietor later 
on that will not change the position be- 
cause when the cause of action arose the 
defendant was not the owner of the land, 
Section 56 of the Tenancy Act applies 
when the dispossession is by a landlord, 
of his tenant otherwise than in due 
course of law. This section does not ap< 
ply to dispossession of a tenant by a 
stranger. That is purely a civil right 
which can be enforced by the Civil 
Courts, As the examination of Ss, 56, 
57-A and 57-B makes it abundantly clear 
that the intention of the legislature was 
to give protection to the tenants against 
the illegal evictions by the landlords. I 
am supported in this view by a decision 
of the Division Bench of our own High 
Court in Revenue first appeal Kanshi Ram 
v. Bhagatu reported as AIR 1952 J & K 
44. Hon'ble Wazir, C, J. in his judgment 
dealt with this point as under:— 


“The learned counsel for the respond« 
ents argued that the protection given to 
the tenant is against any one who may 
or may not be a landlord. We do not 
agree with him in the interpretation 
sought to be placed on the provisions of 
Section 57-A. The use of the word 
“tenant” in Section 57-A Tenancy Act, 
clearly indicates that the protection is 
given to the tenant only against a land~ 
lord and not against a trespasser. Ten- 
ancy Act governs the relationship of the 
Jandlord and tenant alone, Section 84, 
Tenancy Act, enumerates all those ap- 
plications and proceedings which can be 
disposed of by the Revenue Officers alone 
and Civil Courts Jurisdiction is totally 
barred in regard to those proceedings. 
Clause (g) of Section 84 deals with ap- 
plications made under Section 57 by a 
tenant wrongfully dispossessed, In Sec- 
tion 57 although there is no mention of 
the word landlord yet the tenant is given 
protection only against the landlord and 
not against any one else, Similarly in 
Section 57-A. Tenancy Act, summary re- 
instatement can be ordered in favour of 
the tenant if he has been dispossessed 
otherwise than in due course of law. The 
tenant cannot avail of Section 57-A, Ten- 
ancy Act if he is dispossessed by a per- 
son other than a landlord. As S, 57-A 
has been inserted in the Tenancy Act of 
the State and no such provision is found 
in any Tenancy Act in other parts of 
India, so rulings on all fours are not 
available. but there are cases of the 
Punjab High Court in which it has been 
held that a suit for recovery of posses- 
sion by occupancy tenant, who has been 
illegally dispossessed by person other 


State v. Isher Dass (FB) (Jaswant Singh J.} 


A.I. RB. 


than the landlord would be cognizable 
by a Civil Court. In Revenue Court the 
suit by an occupancy tenant would lie 
only against the landlord and not against 
a person other than a landlord as under 
Section 50 which corresponds to Sec. 56 
of our Tenancy Act. protection is given 
to a tenant only against the landlord and 
not against any one else. Reliance may 
be placed on Mian Singh v. Fatha. 3 Pun 
Re. 1889 and Kesar Singh v, Mangal 
Singh. 84 Pun Re 1913. 


We are, therefore, of opinion that 
application under Section 57-A can be 
filed only if a tenant is dispossessed by 
a landlord otherwise than in due course 
of law. but if a tenant is dispossessed by 
@ person other than the landlord he can- 
not invoke Section 57-A, Tenancy Act, 
in order to regain his possession”. 

26. For the reasons given above 
the present suit which has been filed by 
the plaintiff-respondent a dispossessed 
tenant, against the defendant a stranger 
was cognizable only by the Civil Court. 

27, In this case the concurrent 
findings of fact are that the respondent 
Was a protected tenant under the origi- 
nal owners and was forcibly dispossessed 
by the defendant so the decree for pos- 
session was rightly passed in favour of 
the plaintiff-respondent, 


28. For the foregoing reasons. I 


do not find any force in this appeal which 
is dismissed with costs. 


JASWANT SINGH, J. :— 29. I 
have had the advantage of going through 
the judgment prepared by my learned 
brother Bakshi Ishwar Singh. J. and agree 
With the conclusion arrived at by him. 
I. however, wish to add a few words, 
The facts leading to this appeal being 
laid before this bench and the provisions 
of law governing it are succinctly detail- 
ed in the judgment prepared by Bakshi 
Enver Singh, J. and need not be reiterat~ 


30. Sub-section (i) of S. 84 of the 
Jammu and Kashmir Tenancy Act as am- 
ended (hereinafter referred to as “the 
Act") sets out the matters which fall 
within the exclusive jurisdiction of re- 
venue Officers and are barred from the 
cognizance of any Court. Clause (f) of 
this sub-section refers to the application 
or proceedings under Section 56 of the 
Act, „Now a close scrutiny of Cls, (i) 
and (ii) of sub-section (1) of S. 56 of the 
Act would show that the section contem- 
plates only those applications for rein- 
Statement which are made by tenants 
who are ejected otherwise than in due 
course of law by their landlords and no 
other. An application by a tenant for 
reinstatement which alleges ejectment bya 
stranger i.e. a person other than his land. 
lord does not obviously fall within the 
scope of these clauses. The net effect nf 
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the relevant provisions of the Act (ie. 
of Sections 84 (i) and 56 (i) of the Act) 
is that a dispossessed tenant's remedy 
against his landlord for recovery of pos- 
session is confined to proceedings under 
Section 56 of the Act, In other words 
his remedy is restricted to an applica- 
tion before a Revenue Officer for rein- 
statement which he must file within six 
months of the date of ejectment, He is 
debarred from bringing a suit in a civil 
or revenue Court against his jJandlord, 
irrespective of the fact whether he avails 
of the remedy under Section 56 of the 
Act or not. As the word tenant has been 
used vis-a-vis a landlord, it follows as 
a corollary that if the ejectment is. by a 
person other than a landlord a sult for 
recovery of possession would lie in a 
Civil Court and would not be barred by 
Section 84 (1) of the Act even though in 
the interregnum that elapsed between 
the alleged dispossession and institution 
of the suit, the person dispossessing the 
tenant acquires the interest of the land 
lord. This is so because what is impor- 
tant to be seen is the position obtaining 
on the date of the institution of the pro- 
ceedings. 


31. Thus while agreeing with the 
conclusion arrived at by Bakshi Ishwar 
Singh, J. I would answer the question 
formulated by the Hon'ble Chief Justice 
as follows:— 


A suit would not lie in view of the 
provisions of Section 84 (i) (f) of the Act 
for recovery of possession if _ the case 
falls within the scope of Section 56 of 
the Tenancy Act. Only an application 
before a Revenue Officer would be mainx 
tainable. 


I would also answer the second question 
formulated by the Hon’ble Chief Justice 


in the negative. 


32. I also agree with Bakhshi 
Ishwar Singh, J. that Nasib Singh’s case 
reported in AIR 1969 J & K 9 (FB) was 
not correctly decided, A perusal of the 
three separate judgments delivered in 
the case shows that the attention of the 
learned Judges constituting the bench 
was not invited to sub-section (i) of Sec- 
tion 84 of the Act specially to Clause (f) 
of the first group thereof as substituted 
by Act No. XII of 1955. Sub-section (1) 
of S. 84 as amended in so far as, it is 
relevant for the purpose of this appeal 
runs thus:— 


Applications and proceedings cogniz 
able by Revenue Officers. (1) The follow- 
ing applications and proceedings shall be 
disposed of by Revenue Officers as such, 
and no Court shall take cognizance of 
the matters with respect to which any 
applications or proceedings might be in- 
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FIRST GROUP 


x x x x 
(f) applications or proceedings under 
Sections 56, 57-A, 57-B. 
SECOND GROUP 


x x 
THIRD GROUP 
x x _x x 
33. The above provision clearly 
bars the jurisdiction of any Court to en- 
tertain a suit regarding any of the matters 
classified in the three groups set out 
therein. Anant Singh, J. appears to have 
been influenced solely by the deletion of 
sub-section (2) of S. 56 by the Tenancy 
Amendment Act XII of 1955. His atten- 
tion does not appear to have been drawn 
to the aforesaid Clause (f) of the first 
group of Section 84 (1) as substituted by 
the said Amending Act which clearly ex- 
cludes the jurisdiction of any Court to 
take cognizance of the matters regarding 
which an application or proceeding can 
be instituted before a revenue officer, As 
this clause refers inter alia to an applica- 
tion or proceeding under Section 56. the 
deletion of the said sub-section (2) of 
S. 56 was absolutely of no consequence. 
The dictum laid down by Bhat. J. in Smt, 
Lakhi v. Sohan Lal and others, AIR 1965 
J & K 56, that once a tenant is dispos- 
sed he ceases to be a tenant and cannot 
sue for recovery of possession under the 
Tenancy Act, on which reliance was plac~ 
ed by the learned Judge has. if I may 
say so with due deference. no application 
to a case of the instant nature. The 
facts of that case were quite distinguish- 
able. That was a case where the plain- 
tiff had brought a suit for possession on 
the allegation that she was an occupancy 
tenant and had been wrongfully disposses- 
sed by the father of defendants Nos. 2 
to 6. If the aforesaid dictum is held to 
be universally applicable to all cases of 
dispossession of the tenants, it would 
nullify the provisions of Sections 56 and 
84 of the Tenancy Act and render them 
absolutely nugatory. Reference in this 
connection may usefully be made to the 
decision reported in 1918 Pun Re 90 = 
(ATR 1919 Lah 475 (2) (FB) ) where it was 
inter alia held that the word ‘Tenant’ as 
used in Section 50 of the Punjab Tenancy 
Act, which is identical with Section 56 
of our Act must be regarded as meaning 
a person who formerly held land under 
another and is wrongfully put out of pos- 
session therefrom, in other words an ‘ex~ 
tenant’. 


34. The attention of his Lordship 
the Hon’ble Chief Justice who agreed 
with the dictum laid down by Bhat. J. 
in AIR 1965 J & K 56 (supra) also does 
not seem to have been drawn to the 
aforesaid Clause (f) of the first group of 
sub-section (1) of S. 84 of the Act. 

35. If his Lordshin’s attention had 
heen invited to that provision the result 
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would surely have been different. Under 
Section 56 of the Act. it is not at all 
necessary that the relationship of land- 
lord and tenant should subsist between 
the parties, at the time of the institution 
of the proceedings. It is enough if that 
relationship existed within six months of 
making of thẹ application., 


MUFTI BAHA-UD-DIN FAROOQI, J.: 

36. I agree with the judgment of 
Bakshi Ishwer Singh, J, and so also with 
the observations, made by Jaswant Singh, 
J. in amplification thereof. 


ALI ©. J.:— 37. I entirely 
agree with the judgment proposed by my 
learned brother Bakshi Ishwar Singh. J, 
as amplified by J oo Singh, J. As, 
however, I am ng view contrary 
to ue one that I took in “AIR 1969 J & K 
9. I would like to add a few lines of 
my own in order to give the reasons 
why I have changed my mind. 


38. In the Full Bench case of 
Nasib Singh v. Bajo Ram. AIR 1968 
J & K 9 (FB) (supra) all the judges were 
interpreting the provisions of Section 85 
of the Tenancy Act in order to determine 
whether it contained any bar to the main- 
tainability of a civil suit in the case of 
dispossessed tenants. The judges com~ 
prising the Full Bench, including myself, 
having found no express words in S, 85 
of the Tenancy Act to exclude the juris- 
diction of the Civil Court, held that a 
dispossessed tenant had two remedies 
open, namely one to file a suit for re~ 
instatement within six months before a 
revenue Court or to move the Civil Court 
for putting the tenant back in posses 
sion. My brother. Bakshi Ishwar Singh, 

J. has detailed the history of the Tenancy 
re and has found that the attention of 
the Full Bench was not drawn to Sec- 
tion 84 (1) (f) of the Tenancy Act which 
clearly contains a bar to the maintain< 
ability of a suit in a Civil Court in cases 
where a tenant has been dispossessed by 
his landlord, Jaswant Singh, J. has also 
indicated this very clearly in his judg- 
ment. It seems to me that while the 
Jegislature deleted Sub-clause (2) in Sec- 
tion 56 by the Amendment of 1955, it 
took away the bar contained in S. 85 and 
placed it in Section 84 (1) ( of the Ten- 
ancy Act. Our attention was not drawn 
to Section 84 (1) (f) in the aforesaid case 
decided by the Full Bench. A perusal 
of this section which has been quoted in 
extenso by Jaswant Singh, J. clearly ex- 
cludes the jurisdiction of the Civil Court 
in matters with respect to which any ap~ 
plication or proceeding might be institut- 
ed in a revenue Court in Clause (f) clear- 
ly includes applications or proceedings 
under Section 56. 


If the Full Bench would have been 
alive to this specific provision, then it is 
manifest that it would not have taken 
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the view that it did. It thus appears that 
a combined reading of the effect of Seca 
tion 56 and Section 84 (1) (f) of the Tens 
ancy Act indicates that the statute creat- 
ed a special class of tenants who were 
called dispossessed tenants and provided 
a special remedy for them to approach 
the revenue Courts for reinstatement in 
case they were dispossessed by the land- 
lord. A special remedy having been pro“ 
vided for, the remedy by way of taking 
recourse to a Civil Court was expressly 
excluded by the provisions of Section 84 
(1) (© of the Tenancy Act as indicated 
above. This brings me to a consideration 
of an earlier case decided by Bhat, J. 
in AIR 1965 J & K 56 wherein he had 
held that the moment a tenant was diss 
possessed by a landlord, he ceased to be 
a tenant within the meaning of the Ten- 
ancy Act and a suit in a Civil Court was 
therefore not barred. The facis of that 
case are clearly distinguishable from the 
facts of the present case as rightly point- 
ed out by Jaswant Singh, J. Further- 
more. it would appear that Sec. 56 (1) 
creates a special class of tenants. namely, 
a tenant who is ejected otherwise than 
in due course of law and provides that 
such a tenant may make an application 
to a revenue officer for reinstatement on 
the land from which he was so ejected.. 
The word ‘reinstatement’ clearly con-< 
notes that for purposes of Section 56 even 
after the tenant is dispossessed he con- 
tinues to be a tenant who can be re< 
instated in his original position, Thus 
Section 56 (1) creates a class of dispos- 
sessed tenants who continue to hold their 
original status and the section confers a 
statutory right on such persons to gef 
reinstated or relegated to their original 
Position, Indeed if we hold that the 
moment a tenant is ejected he ceases to 
be a tenant within the meaning of the 
Tenancy Act, then the effect of S. 56 (1) 
would become nugatory. which could 
mever be the intention of the Statute, For 
these reasons therefore, the view taken 
by me in the Full Bench case of Nasib 
Singh v. Bajo Ram, AIR 1969 J & K 9 
(FB) (supra) regarding the significance of 
a dispossessed tenant was not correct and 
stands modified as indicated above, 


39. The question, however, rea 
mains thet before the case of a tenant is 
covered by Section 56 (1) of the Tenancy 
Act, he must be ejected by his landlord 
and not by any person other than the 
landlord. In the instant case it is the 
admitted case of the parties that the ten~- 
ant was not ejected by his the then land“ 
lord but by the State who acquired the 
title of the landlord subsequent to the 
date of ejectment. In these, circum- 
stances therefore the tenant in this case 
could not be said to have been ejected 
by the landlord himself but by a person 
other than the landlord, because the pnint 
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of time to determine the title of the 
Jandlord is the time when the tenant has 
been ejected, as pointed out by Jaswant 
Singh, J. For these reasons I fully agree 
with my brother Ishwar Singh. J. that 
since the tenant was not ejected by his 
landlord, the civil suit was clearly cogniz- 
able by a Civil Court and a decree was 
rightly passed by the courts below. 
Appeal dismissed, 
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(A) J. & K. Tenancy Act, 1980 (2 of 
1980 Smt), S. 86 — J. & K. Land Re- 
venue Act 1966, (12 of 1996 Smt.), S, 15 
Extent of revisional powers of Finan- 
cial Commissioner, 


The revisional powers of the Finan~ 
cial Commissioner in any case called for 
by him or reported to him are very wide 
and ae The powers enjoyed by 
him under the provisions of the Tenancy 
‘Act are not circumscribed by the limita~ 
tions and restrictions contained in Sec- 
tion 115 of the Civil P. C. AIR 1956 SC 
77 & AIR 1958 Madh Pra 68, Applied. 

(Paras 8. 9, 10) 

(B) I K. pam Act, 1989 (2 of 
1980 Smt. h} S. — Relinquishment of 
tenancy by a fees rere tenant — Can be 
made orally — Relinquishment can be 
valid even without an order of mutation 
or the Hike — Relinquishment of tenancy 
by a tenant does not amount to ‘an acqui- 
sition of right in an estate’ so as to at- 
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covered by S. 33 of the Land Revenue 
Code so as to entitle Government to 
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the judgment and order dated Novem- 
ber 20, 1969. of Hon’ble Bhat. J. dismis- 
sing the writ petition No, 263 of 1969 
filed by the petitioner challenging the 
order dated February 26, 1967. of the 
Financial Commissioner, has been refer- 
red to Full Bench by a Division Bench 
of this Court, as it raised important 
questions relating to the extent of revi- 
sional powers of the Financial Commis- 
sioner under Section 86 of the Jammu 
and Kashmir Tenancy Act read with Sec- 
tion 15 of the Land Revenue Act. 1996, 
and the manner of the relinquishment of 
a tenancy by a tenant other than a fixed 
term tenant. For a proper appreciation 
of the questiong involved in this appeal, 
it is necessary to give a resume of the 
facts which have led to this appeal. 

2. The appellant who is a proprie- 
tor of land measuring 51 kanals and 3 
marlas comprised in Khasra Nos, 696, 
699. 970, 971. .972, 974, 982, 983, 984, 985, 
986 and 988 and 989 situate in village 
Bamnal, Tehsil Ranbirsinghpur, filed on 
November 7, 1963 an application before 
the Collector, Jammu, under Section 46 
of the Tenancy Act for ejectment of res- 
pondents Nos. 2 to 4 alleging inter alia that 
respondent No. 2 who was initially a pro- 
tected tenant surrendered his protected 
tenancy rights by an oral notice and en- 
tered into a fresh agreement with ] 
for cultivation of the land as a tenant at 

along with respondents 3 and 4. 


3. The application was resisted by 
the said respondents averring inter alia 
that respondent No, 2 being the Karta 
of the Joint Hindu Family of which res- 
pondents Nos. 3 and 4 were coparceners, 
had been in continuous cultivating pos- 
session of the land as a protected tenant 
in his capacity as Karta of the joint 
Hindu family. The plea of the appellant 
that there was a surrender of the pro- 
tected tenancy rights by respondent No, 2 
and a fresh agreement between him and . 
respondents Nos. 2 to 4 for cultivation 
of the land was also denied by the res- 
pondents. 


The Assistant Commissioner, 
Jammu, to whose file the case was trans- 
ferred, allowed the application on March 
16. 1965, holding that relinquishment of 
the tenancy by oral notice as contem- 
plated by Section 41 of the Tenancy Act 
was established by an entry made by the 
Patwari in his Roznamcha Wadiatia. Ag- 
grieved by the decision of the Assistant 
Commissioner respondents Nos. 2 to 4 filed 
an appeal before the Collector. Jammu, 
who unfortunately under a misconception 
of the true legal position treated the ap- 
plication as a suit for resumption of the 
land on the ground of personal cultiva- 
tion and held that the appeal had abated. 
This order was passed by the Collector 
on December 13, 1965. The said respond- 
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the Collector on March 19, 1966, request- 
ing him to review his earlier order dated 
December 13, 1965. but ultimately on 
their representation that they did not 
want to pursue the matter the review ap- 
plication was dismissed on April 22, 1966. 
After the order of the Collector holding 
that the appeal filed before him by the 
said respondents had abated. the appellant 
applied to the Collector on December 24, 
1965, for execution of the decree passed 
in his favour by the Assistant Commis- 
sioner. On the application being trans- 
ferred by the Collector to the Assistant 
Commissioner the latter filed the same on 
May 17. 1966, observing that as proceed- 
ings had been declared in appeal by the 
Collector to have abated no further ac- 
tion could be taken in pursuance of the 
original decree. Feeling however that 
the order dated December 13, 1965, of 
the Collector suffered from an error ap- 
parent on the face of it. he made a re- 
ference to the former requesting him to 
review his predecessors order dated 
December 13, 1965. Thereupon the Col- 
lector sought the permission of the Divi- 
sional Commissioner for review of his 
predecessor’s order. As however, the par- 
ties opposed the reference the Divisional 
Commissioner refused to grant the per- 
mission sought by the Collector. There- 
after the appellant preferred an appeal 
against the Assistant Commissioner’s order 
dated May 17, 1966. refusing to execute 
the decree for ejectment of respondents 
Nos, 2 to 4. This appeal was dismissed 
by the Collector on June 9, 1967. on the 
ground that the parties not having avail- 
ed of the right of appeal against his ear- 
lier order the appeal could not be en- 
tertained. Against this order the ap- 
pellant filed an appeal before the Divi- 
sional Commissioner. The Divisional 
Commissioner treating the appeal as revi- 
sion made a report to the Financial Com- 
missioner on December 23. 1967 recom- 
mending that the order of the Collector 
dated December 13, 1965. which proceed- 
ed on the erroneous assumption that the 
case came under the purview of the 
Jammu and Kashmir Tenancy Amend- 
ment Act, 1965, and which had also mis- 
lead respondents Nos, 2 to 4 should be 
set aside and he should be directed to 
dispose of afresh according to law the 
appeal preferred before him by respond- 
ents Nos. 2 to 4 The Divisional Com- 
missioner also recommended that the 
orders passed by the Assistant Commis- 
sioner on May 17%, 1966, and on appeal 
by the Collector on June 9. 1967. refusing 
to execute the decree may also be vacat- 


ed. On the matter coming up before the 
Financial Commissioner he dismissed the 
application for ejlectment of respondents 
Nos, 2 to 4 by his order dated February 
26, 1969. He also set aside the entire 
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sequent to the first appellate order of the 
Collector observing that the officers below 
had exhibited an utter lack of under- 
standing and knowledge of the law. While 
disposing of the reference he made the 
following observations:— 


“The Assistant Commissioner had by 
deciding the original application ignored 
the fact that relinquishment of cultivas 
tion by an occupancy or protected ten< 
ant. even though it can be made orally, 
cannot be given effect to, except after an 
order is obtained from the competent Re- 
venue Officer on a regular mutation en= 
tered for this purpose. As no mutation 
of ‘tark-i-kasht? had been entered, the 
Status of Baldev Raj as a protected ten~ 
ant persists. notwithstanding entries to 
the contrary made by the Patwari on his 
own in Roaznamcha-waqiati or in Khasra 
girdawari. 


x x x x 

Baldev Raj has been entered as a 
protected tenant in the Khasra Girdawari 
in 1958 and in earlier years. That status 
could only be changed on the basis of a 
es order”. 


Aggrieved by this order the ap- 
eo filed on April 26, 1969. a petition 
under Section 103 of the Constitution of 
Jammu and Kashmir challenging inter 
alia the interpretation placed on Sec- 
tion 41 and other provisions of the Ten- 
ancy Act. Hon’ble Bhat. J. who heard 
the petition, however, dismissed it hold- 
ing that the finding of fact arrived at by 
the Financial Commissioner that a ficti- 
titious entry at the instance of Baboo 
Ram had been made in the Roznamcha 
Wadgiati appeared to be correct, Aggriev- 
ed by this judgment, the appellant came 
up in appeal to this Court which as al- 


ready stated has been referred to this 


bench. 


6. Two questions arise for con+ 
sideration before us, firstly, as to whe- 
ther the revisional powers of the Finan- 
cial Commissioner under the Tenancy Act 
are unfettered or are circumscribed by 
the same consideration as are contained 
in Section 115 of the Code of Civil Pro« 
cedure. Secondly whether the relinquish. 
ment of tenancy by a protected tenant 
can be made by means of an oral notice 
or a mutation of ‘Tark Kasht’ by: such 
a tenant should be entered and attested 
by a competent revenue authority as held 
by the Financial Commissioner. 

a For a proper determination of 
the first point it is necessary to refer to 
Section 86 of the Jammu and Kashmir 
Tenancy Act. 1980. which is in these 
terms: 

“86. Administrative control, appeal, 
review and revision:— 

In regard to all matters relating to: 
(a) x x x x 


(b) x x x x 


Id ka - - 


(d) x x x x 

(e) x x x x 
. (£) revision of proceedings, order or 
decree of a Revenue Officer or Revenue 
Court: 
` the provisions of the Jammu and 
Kashmir Land Revenue Act, 1996, shall 
apply to the proceedings, decrees or orders 
of .Revenue Officers, whether exercising 
jurisdiction as such or as Revenue 
ae under this Act. 

xx xx” 
As ihe above provision Wakes the provis 
sions of the Jammu and Kashmir 
venue Act, 1996 applicable to revisions 
against proceedings, decrees or orders of 
Revenue Officers whether exercising juris- 
diction as such or as Revenue Courts 
under the Tenancy Act, we shall have to 
examine the provisions contained in Sec- 
tion 15 of the Land Revenue Act to find 
out the extent of the revisional jurisdic- 
tion of the Financial Commissioner. The 
section reads: 

“15 (1) The Financial Commissioner 
may at any time call for the record of 
any case pending before or disposed of 
a aa Revenue Officer under his con- 

ze) 

(2) The Commissioner may call for 
the record of any case pending before or 
disposed of by, any Revenue Officer sub- 
ordinate to him; 

(3) If in any case in which. the Com- 
missioner has called for a record he is of 
opinion that the proceedings taken or 
order made should be modified or revis- 
ed, he shall report that case with his 
opinion thereon for the orders of the 
Financial Commissioner; 

(4) The Financial Commissioner may, 
in any case called for by him under sub= 
section (1) or reported to him under sub- 
oe (3), pass such order as he thinks 


t. 

Provided that. he shall not under this 
section pass an order reversing or modi- 
fying any proceeding or order of a sub- 
ordinate officer affecting any question of 
right between private persons without 
giving those persons an opportunity of 
being heard”. 

8. A combined reading of S. 86 of 
the the Tenancy Act and Section 15 of 
the Land Revenue Act would make it 
clear that the powers of Financial Com- 
missioner to interfere in revision are 

very wide and extensive. Unlike the 
powers of his counterpart in Punjab. the 
powers enjoyed by the Financial Com- 
missioner under the Tenancy Act in force 
in our State are not subject to the limi- 
tations and restrictions contained in Sec- 
tion 115 of Civil P. C. Sitting on the 
revisional side it is open to him to pass 
any order which he may deem proper in 
the circumstances of a case. 

9. While interpreting the provi- 
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of Evacuee Property Act, 1950, which, 
are more or less analogous to those of 
Section 15 of our Land Revenue Act, 
their Lordships of the Supreme Court 
observed in Indira Sohanlal v. Custodian 
of Evacuee Property, Delhi, AIR 1956 SC 


“Section 27 is very wide in its terms 
and it cannot be construed as being sub- 
ject to any limitations such as filing of 
an appeal. Nor can the scope of revi- 
sional powers be confined only to matters 
of jurisdiction or illegality, because under 
Section 27 the Custodian General can ex- 
ercise revisional powers for the purpose 
of satisfying himself as to “the legality 
or propriety” of any order of the Custos 


It would also be useful to refer to the 
following observations made by a bench 
of the Madhya Pradesh High Court, in 
Premchand Lalchand v., State of Madhya 
Pradesh, AIR 1958 Madh Pra 68 while 
interpreting the provisions of the above 
noted Section of the Administration of 
Evacuee Property Act:— 

“These powers are not less than ap- 
pellate powers; in fact. if anything, they 
are more extensive than ordinary appel 
late powers as they are understood. These 
powers cannot by any stretch of reason- 
ing be equated to the powers exercised 
by the High Court under S, 115 of the 
Civil P. C.” 

10. It is thus crystal clear that 
the powers of the Financial Commissioner 
in any case called for by him or report- 
ed to him are unlimited and are not cir- 
cumscribed by the same considerations as 
are contained in Section 115 of the Code 
of Civil Procedure, 

11. The next question that falls 
for decision is whether the relinquish- 
ment of tenancy by a protected tenant 
cannot be given effect without obtaining 
an order from competent revenue officer 
on a regular mutation entered for the 
purpose, as _ held by the Financial Com- 
missioner. It is necessary in this connec-~ 
tion to refer to Sections 40 and 41 of the 
Jammu and Kashmir Tenancy Act which 
are to the following effect:— 

“40. Relinquishment by tenant for a 
fixed term:— 

A tenant holding for a fixed term 
under a contract or a decree or order of 
competent authority may relinquish his 
tenancy without notice at the end of the 
term, 

41. Relinquishment by any other ten- 
ant:— (1) Any other tenant may relin- 
quish his tenancy by giving orally or in 
writing to his landlord, or to his land- 
lord’s agent on or before the date fixed 
by Appendix B of this Act, notice of his 
intention to’ relinquish the tenancy after 
the harvesting of the current crop. 


(2) The tenant may, instead of, or in 
additinn tn ociving tha natina in tha 
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manner mentioned in sub-sec, (1) apply 
to (a Revenue Officer) on or before the 
date aforesaid to cause the notice to be 
served on the landlord, and the Revenue 
Officer, on receiving the cost of service 
from the tenant, shall cause the notice to 
be served as soon as may be, : 


(3) If the tenant does not give notice 
in the manner prescribed in this section, 
he shall be liable to pay the rent of his 
tenancy for any part of the ensuing agri- 
cultural year during which the tenancy 
is not let by the landlord to some other 
person, or is not cultivated by the land- 
lord himself”. 

The opening words of Section 4f 
namely “any other tenant” are very com- 
prehensive. They encompass within their 
sweep all tenants ‘including protected 
tenants excepting of course the fixed term 
tenants alluded to in Section 40 of the 
Act. Section 41, it shall be seen. nowhere 
provides that relinquishment of tenancy 
shall not be recognized without a re- 
gular mutation attested by a competent 
revenue officer. The learned Financial 
Commissioner has, by holding that ‘rex 
Jinquishment of cultivation by an oc- 
cupancy or protected tenant even though 
it can made orally cannot be given 
effect to except after an order is obtained 
from the competent revenue officer, on 
a regular mutation entered for this pur- 
pose attempted to act as a super Legis- 
lature. He has tried to import something 
into the Act which is not there. The 
Government has also not by means of 
the rules framed under Section 96 of the 
Act imposed any such restriction. It cans 
not also be maintained with any show of 
force that relinquishment of tenancy by 
a tenant comes within the ambit of the 
expression ‘acquisition of a right in an 
estate’ so as to attract the provision of 
Section 24 of the Land Revenue Act. The 
relinquishment of tenancy by a protected 
tenant is also not a matter covered by 
Section 33 of the Land Revenue Act so 
as to entitle the Government to make 
rules in regard thereto. Instruction con- 
tained in Paragraphs 46 and 95 standing 
Order No, 23-A cannot also be inter- 
preted as making it obligatory for re- 
linquishment of Kasht by a protected 
tenant to be evidenced by a regular muta+ 
tion, 

12. The learned Financial Commis- 
sioner was therefore not risht in observ~ 
ing that since the relinquishment of 
Kasht was not followed by a regular 
mutation it could not be given effect to. 


13. As the impugned order of the 
Financial Commissioner appears to be 
based on an erroneous assumption of law, 
the same has to be quashed.” According- 
ly I would allow the appeal. set aside the 
order dated November 20, 1969, of 
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tion, quash the order dated February 26, 
1967, of the Financial Commissioner and 
remit the case to the latter with the 
direction that he should rehear the res 
ference made to him by the Revenue 
Commissioner and pass fresh orders ac= 
cording to law or by quashing the order 
dated December 13, 1967, passed by the 
Collector in appeal preferred by the res 
pondenis, direct him to rehear the same 
and pass fresh orders according to law. 
he latter course being in consonance 
with the requirements of justice will, in 
my opinion, be preferable. 
S, MURTAZA FAZAL ALY, C. J.:- 
14, I agree, 
_ANANT SINGH. J.:— 15. J 
entirely agree with my learned brother 
Shri Jaswant Singh, J. 1 may only add 


a word regarding the revisional powers 


of the Financial Commissione t with 
all his unfettered powers, eae ae lmi- 
tation imposed by Sec, 115, Civil P. C. 
he has still to exercise his powers with- 
in the ambit of law, otherwise, he will 
be acting in excess of his jurisdiction, He 
was completely in error in holding that 
relinquishment of a holding by an oc- 
cupancy tenant can be complete only 
after an order is obtained from the com- 
petent Revenue Officer on a regular muta- 
tion entered for this purpose”, A sur- 
render can be valid even without an 
order of mutation or the like. It is only 
a question of fact which can be proved 
by evidence even otherwise than the 
revenue record, 


16. The provision for the givi 
a notice of surrender by a ae pap 
tirely for his protection so that in ab= 
sence of any notice, he may not be charg- 
ed with the rent for the period after the 
surrender, 


Appeal allowed, 
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Index Note:—~ Evidence Act (1872 
Ss, 13, 101-104 — Custom — Boece 
— Custom excluding daughters from in- 
heritance — Proof of — Onus — (X-Ref: 
— Custom — Mohamedan law — Kashmir 
valley —- Inheritance — ‘Dakhtar Khana 
Nishin’). 

_Brief Note:— The custom must be 
ancient, if not immemorial and proved to 
have been established and acted upon for 
a pretty long time. The custom must be 
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i iable, tain and continuous, (Case AIR 1928 PC 10 = 55 Ind App 

rit "diseussed). (Paras 8. 10) 45, Martand Rao v. Malhar Rao 8 
AIR 1925 PC 267 = 52 Ind App 


The burden to prove custom in dero“ 
gation of personal law is on the party 
who alleges it. The practice which deve~ 
loped into a customary stage in deroga~ 
tion of the personal law of the parties, 


must be proved to have been exercised. 


mot merely by virtue of an agreement 
between the parties but as of right. The 
evidence must show that a claim was 
made by any of the heirs but such was 
the force of the usage. and the custom 
that the claim was denied and the custom 
prevailed, (Case law discussed.) 

(Paras 8,10} 


The parties to the partition suit 
had migrated from Afghanistan to 
Kashmir. In Afganisthan they were gov- 
erned by their personal law. The de+ 
fendants pleaded a custom that every 
daughter who was not taken as a resident 
daughter (Dukhtar Khana Nishin) would 
be completely excluded from inheritance. 
The custom pleaded, however, was only 
about -36 years old based on certain in« 
stances where the daughters were not 
given a share in property of their fathers 
and no dispute was raised by them; 


Held that in absence of any evidence 
to show that the custom ag set up by 
the defendants was exercised as of right 
the mere fact that daughters were ex- 
eluded from inheritance without any dis~ 
pute being raised or any claim being pre- 
ferred was a strong circumstance which 
disproved the existence of a custom so 
as to outweigh the written text of lew. 
Further in view of the very short period 
from which the succession in the family 
of the parties opened, it could not be 
said that a custom was acted upon for a 
long time so as to outweigh the personal 


law. (Paras 14, 15. 17) 
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ALL C. J.:— This is a plaintiff's ap« 
peal in a suit for partition of land mea~ 
suring 385 kanals and 9 marlas under 
khewat Nos. 1/1. 4/4, and 5/5 situate in 
village Zakoora, Tehsil Ganderbal and 
under khewat No, 24/21 in village Gulab 
Bagh, Tehsil Ganderbal, on the ground 
that the plaintiff under a will left by 
her father Sardar Abdul Qayoom: Khan 
was entitled to one-third share. It was 
further pleaded by the plaintiff that if 
the Will was not established. she was 
still entitled to inherit one-fourth share 
in the property as a daughter of Sardar 
Abdul Qayoom Khan. The suit was Te- 
sisted by defendant No, 1 who denied 
the title of the plaintiff and pleaded that 
according to the well-established custom 
in the family only those daughters could 
inherit the property of their father who 
were made resident daughters (Dukhtar 
Khana Nishin) and who were not married 
outside the house of their father, In 
other words the custom pleaded was that 
every daughter who was not taken as a 
resident daughter would be completely 
excluded from the inheritance, The de= 
fendant contended that as the plaintiff 
was not taken as a resident daughter 
(Dukhtar Khana Nishin) but was married 
outside the family, she was completely 
excluded from inheriting her father’s 
property and the suit was therefore not 
maintainable. The | plea taken by the 
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fendant No, 2, who was another daught< 
er of Sardar Abdul Qayoom Khan and a 
sister of the plaintiff. She appears to 
have supported the case of her brother 
against the plaintiff. 

2. The plaintiff’s case further was 
thet her father died in the year 1931 
and after his death the property was 
mutated in the name of the children of 
Sardar Abdul Qayoom Khan namely the 
plaintiff. her sister defendant No, 2 and 
her brother defendant No. 1. Till the 
death of the plaintiff's mother in 1957, 
she used to get the profits of the pro- 
perty in question but the defendant No, 1 
stopped giving the profits to the plaintiff 
after the death of their „mother in the 
year 1957. Hence the suit, 

3. The learned Sub-Judge (Judge 
Small Causes Court) Srinagar, who decid- 
ed the suit accepted the plea taken up 
by the defendants and held that as the 
parties were governed by a custom which 
overruled the personal law the plaintiff 
was not entitled to any share in the pro- 
perty of her father and he accordingly 
dismissed the suit of the plaintiff. 

4, On the pleadings of the par- 
#ies as many as 12 issues were raised 
which are as follows:— 

1. Whether the suit was ill-framed, 
therefore needed amendment? O. P. D. I. 

9. Whether the suit was not cogniz- 
able by Civil Court and if so, how? 
O. P. D. IL 

3. Whether the suit to the extent of 
relief for exclusive possession was not 
maintainable? O. P. D. L 

4. Whether the Court-fee was not 
fixed according to law and if so, what 
was its effect on the suit? O. P. D. 

5. Whether the suit was time barred? 
O, P. D. i 

6. Whether the suit was bad for mis- 
ñoinder of the defendants and if so. what 
was its effect on the suit? O, P. D. 

7. Was the property of S. Qayoom 
Khan mutated in equal shares between 
plaintiff and defendant Nos. 1 and 2 on 
the basis of his oral will? O. P, P. 

8. Had S. Qayoom Khan made a pro= 
per and valid will in regard to his pro~- 
perties ? O. P. P. 

9. If issues Nos, 7 and 8 are proved 
in affirmative what would be its effect 
on the present suit? O. P, P. 

10. Is any residential house belong- 
ing to S. Qayoom Khan situate on the 
suit Jand? O. P. P. 

11. Are the parties governed by the 
custom that a daughter who is not mar- 
ried as a resident daughter by her father, 
is excluded from inheriting to her fathers 
estate? O, P. D. , 

12. Relief, 

Issues 1. 3, 5 and 6 were decided against 
the defendants and in favour of the plain- 
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existence of the will was decided against 
the plaintiff as no evidence was led by 
her to prove the same, Issues 8 and 9 
which also related to the will were decida 
ed against the plaintiff. Issue 10 which 
related to the title of the plaintiff to the 
residential house constructed in the or- 
chard at Zakoora was also decided in 
favour of the plaintiff and against the 
defendants as the first defendant admit- 
ted that he merely effected some repairs 
to this building. 

5. Issue No, 11 which was the 
main issue in the case and which relat- 
ed to the question of custom was decid- 
ed against the plaintiff and accordingly 
the suit was dismissed, 


6. The learned counsel for the 
appellant has only. argued issue No. 11 
relating to custom before us and has not 
pressed any other issue. we therefore 
affirm the findings of the trial court on 
other issues except issue No. 11 which 
we shall discuss hereinafter. Before 
however, going to the question of cus- 
tom. it may be necessary to mention 
here a few admitted facts. The com- 
mon ancestor of the parties was one $. 
Sarafraz Khan who was originally a resi- 
dent of Afghanistan and who had mig-~ 
rated to Kashmir in 1871 and had con- 
structed a house at Islamyarabal near 
Jama Masjid. He joined the police ser- 
vice of the J, & K. State and was allot- 
ted a Jagir at Zakura which is the sub= 
ject-matter of the suit. It was clearly 
admitted by Mohd Amin Khan one of 
the sons of S. Sarafraz Khan that in Af- 
ghanistan the parties were governed by 
their personal law and the presumption 
therefore would be that the parties 
brought their personal law with them 
when they settled in Kashmir unless it 
is shown that they adopted the local 
customary usage, S, Sarafraz Khan died 
in the year 1924 when for the first time 
the succession in the family opened in 
Kashmir. The suit was brought in the 
year 1960. Thus the custom pleaded by 
the defendants is only about 36 years 
old. This fact would be pertinent in 
order to determine whether the practice 
which has ripened into a custom has been 
established by the defendants. S. Sara- 
fraz Khan had three wives and he left 
children from each of these wives. From 
the first wife S. Sarafraz Khan left Ab- 
dul Qayoom Khan, the father of the par- 
ties, Mohammad Amin and Habib Ullah 
from the second wife. and Faiz Mohd. 
and two daughters from the third wife. 
Abdul Qayoom Khan after the death of 
his father got one-third share of the 
property left behind by his father and 
he left behind the three issues namely 
the plaintiff Mumtaz Begum, defendant 
No, 1 Aman Ullah and defendant No. 2 
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the evidence of the defendants themselves 
that ever since this family migrated to 
Kashmir, they never took any daughter 
as a resident daughter. In fact the de- 
fendants’ witnesses go to the extent of 
saying that the custom of making resi- 
dent daughters was not prevalent in the 
family of the parties. 


T. The learned Subordinate Judge 
after consideration of the evidence found 
that the plea of custom taken by the 
defendants hag been proved. not only by 
some old relations of the family but also 
by the witnesses of the locality who gave 
a few instances of the custom. He thus 
held that in matters of inheritance the 
parties were governed by custom in dero~ 
gation of the personal law. 


8. We have been taken through 
the evidence of the witnesses for the 
defendants and those of the plaintif and 
on a close review and scrutiny of the 
evidence produced by the parties In the 
case we are unable to agree with the 
conclusions arrived at by the learned 
Subordinate Judge, Before however we 
proceed to analyse and marshal the 
evidence. it may be necessary to men~ 
tion the legal position regarding the 
proof of a custom. It is well settled that 
a custom must be ancient, invariable, 
certain and continuous. Another im- 
portant aspect that has to be kept in 
mind is that while instances of custom 
may be of some evidentiary value vet it 
must be established that the practice 
which developed into a customary usage 
in derogation of the personal law of the 
parties, must be proved to have been 
exercised not merely by virtue of an 
agreement between the parties but as of 
tight. The evidence must show that a 
claim was made by any of the heirs but 
such was the force of the usage and the 
custom that the claim was denied and 
the custom ovravailed. In this connec- 
tion we may refer to a decision of the 
Punjab High Court in Mst. Fatima Sul- 
tan v. Nisar Ali Khan, (1938) 40 Pun 
LR 447 = (AIR 1937 Lah 806) where a 
Division Bench of that Court observed 
as follows :— 


ETATEN .. In a case of this kind when 
the interests of a female are in conflict 
with those of a male and the only evi- 
dence is. that of instances of succèssion 
without any documentary record of the 
custom alleged. such as a regularly com- 
piled Riwaj-i-am. the instances can ordi~ 
narily have small evidentiary value un- 
less they show that a claim by a female 
has been actually made and denied. 
There is no evidence here that any female 
ever claimed an inheritance which was 
denied, while there is the admitted fact 
that when a will was made in favour of 
a nephew to the prejudice of a daughter 
anA a em tha testatnr tank precautions 
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to obtain the daughter’s assent as well 
as the son's,” f 
A Division Bench of the Calcutta High 
Court in Mahamaya Devi v. Haridas Hal~ 
dar, ILR 42 Cal 455 = (AIR 1915 Cal 
161 (2)) while explaining the essential 
attributes of a custom observed as fole 
lows :— . 

“ eccscscreeredhis raises the question, 
whether the custom possesses the 
characteristics deemed essential for the 
validity of a custom. These essential at- 
tributes were specified by Tindal C. J. in 
Tyson v, Smith, (1838) 9 Ad. & El. 406, 
in these terms :— 


“A custom to be valid must have 
four essential attributes; first, it must be 
immemorial; secondly, it must be reason- 
able; thirdly. it must have continued 
without interruption since its immemorial 
origin and fourthly, it must be certain in 
respect of its nature generally, as well 
as in respect of the locality where it is 
alleged to obtain and the persons whom 
it is alleged to affect............ R 
In an English case Mayor of London 
Corporation v. Cox, (1886) 2 HL 239, 258 
Willes. J. observed that ‘a custom ori« 
ginating within time of memory, even 
though existing in fact, is void at law.’ 
Earlier decisions of the Privy Council 
reported in (1875-76) 3 Ind App 259 (PC) 
and (1876) 4 Ind App 76 (PC) also en- 
dorse the aforesaid view of the Calcutta 
High Court in Gani Dar v, Mst. Raju 
AIR 1961 J & K 31 a Division Bench of 
our own High Court observed as under :— 


It is all too unsatisfactory 
a mode of proof to call more or less 
young persons and make them state that 
the custom has been in existence for a 
short period of time...............” 
The Board of Judicial Advisors in Din 
Mohammad v. Karim Bibi, 3 J&K LR 
122 at p. 125 clearly held as under:— 
et dcesseus . It is only where a custom 
is established to be ancient, uniform and 
unambiguous that the personal law can 
be superseded by it............ 2 
Then in Gurdial Singh v. Mt. Bhagwan 
Devi, AIR 1927 Lah 441 a Division 
Bench of that Court observed as under :—~ 
Custom is a matter of 
proof and not of conclusions based on a 
priori reasoning or deductions drawn 
from a comparative study of laws of dis- 
prevailing among primitive 


In Martand Rao v. Malhar Rao, AIR 
1928 PC 10. their Lordships of the Privy 
Council held as under :— 


“Any such special custom modifying 
the ordinary law of succession must be 
ancient and invariable and must be esta~ 
plished to be so by clear and unambigu- 
ous evidence,.........56 ia 
To the same effect is an earlier decision 
of the Privy Council reported in (1899) 26 
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Ind App 83 (PC), In Abdul Hussein 
Khan v, Mst. Bibi Sonh Dero, AIR 1917 
PC 181, their Lordships made a pertinent 
observation regarding the conditions in 
India and endorsed the earlier decision 
of the Madras High Court. Their Lord- 
ships also indicated the method of proof 
of a custom and its appreciation. Their 
Lordships in this connection fully en- 
dorsed the observations of Justice Hut- 
chins in the case of Mirabivi v. Vellay- 
anna, (1885) ILR 8 Mad 464 which were 
as follows :— 


‘It must be admitted that instances 

have been adduced in which the claims 
of daughters and sisters to a share have 
been ignored, or they have been allotted 
maintenance, though the cases mentioned 
by the Judge of a partition in the father’s 
lifetime are not inconsistent with 
Mohammedan Law. There are also cases 
in which married daughters have been 
treated as estranged from the family. 
But instances of this kind will be found 
to occur where there is no doubt that 
the family is governed by pure Moham-~ 
medan Law. Indeed, in many parts 
of the country it is unusual for Moham-~ 
medan ladies to insist on their unques- 
tioned rights. They will often prefer 
being maintained by their brothers to 
taking a separate share for themselves, 
and when they are married, the marriage 
expenses and presents are often, by ex-+ 
press or implied agreement, taken as 
equivalent to the share which they could 
claim. Moreover, Mahomedan females 
are so much under the influence of their 
male relations, that the mere partition 
of the property among the males with~ 
out reference to them cannot count for 
much.” 
These observations are very pertinent to 
the present case because the evidence 
led by the parties shows that before the 
present suit was filed no dispute was 
raised by any female heir regarding in- 
heritance and it was just as a matter of 
practice or agreement that the daughters 
did not get any share nor did they claim 
it on their father’s death. It is not an 
uncommon practice in this country that 
sisters just do not want to claim their 
share from the brothers either for love 
and affection or because they are married 
to distant places and find it most in- 
convenient to claim the property of their 
father, Actually in the instant case it 
js proved by .Ghafur Bhat, one of the wit« 
messes for the defendant, that one of the 
daughters was married in Persia and it 
is therefore clear that if she did not 
claim her share in the property it was 
because she was living far away from 
Kashmir. 


9, In another decision of the Privy 
Council in Baba Narayan v. Saboosa, 
AIR 1943 PC 111 it was pointed out that 
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of the user and it must be shown to have 
continued in such circumstances and for 
such length of time that it has come to be 
exercised as of right. In this connec~ 
tion their Lordships observed as follows:—= 


AIRA ...1t is by no means conclu- 
sive against a claim to customary right 
that the practice should have begun by 
permission or agreement, but it must be 
shown to have continued in such circum~ 
stances and for such length of time that 
it has come to be exercised as of right 


The facts of this case appear to be on all 
fours with the facts of this case. The 
case before their Lordships of the Privy 
Council was that the plaintiff claimed a 
customary right of immersing Tazias and 
Alams at a particular place and proved 
this right of user for more than 20 years 
on the ground that this right was never 
disputed by anybody since all these 
years. In the instant case also the 
defendants have relied on a custom by 
which the daughters who are not Khana 
Nishin daughters are excluded from in- 
heritance on the basis of certain instances 
where the daughters were not given a 
share in the property of their fathers but 
no dispute was raised by them. Their 
Lordships of the Privy Council endorsed 
the earlier decision of the Allahabad 
High Court reported in (1894) ILR 16 AI 
178 and negatived the plea of custom. 
The learned Counsel for the respondents 
however relied on a few decisions of the 
Privy Council and of the Supreme Court 
in support of the view that the rule of 
antiquity stressed by the Privy Council 
or by the English cases cannot be applied 
to Indian conditions. In the first place 
reliance was placed on AIR 1941 PC 21 
where their Lordships observed as fol+ 
lows :— 

“Their Lordships are not convinced 
that Young C, J’s reference to the English 
rule, stated in Blackstone’s Commenta- 
ries that ‘a custom. in order that it may 
be legal and binding, must have been 
used so long thet the memory of man 
runneth not to be the contrary’ was 
either apposite or useful, when applied 
to Indian conditions. It is undoubted 
that a custom observed in a particular 
district derives its force from the fact 
that it has, from long usage. obtained in 
that district, the force of law. It must 
be ancient; but it is not of the essence 
of this rule that its antiquity must in 
every case be carried back to a period 
beyond the memory of man—still less that 
it is ancient in the English technical 
sense. It will dépend upon the circum- 
stances of each casa what antiquity must 
be established before the custom can be 
accepted. What is necessary to be prov- 
ed is that the usage has been acted upon 
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with such invariability as to show that 
it has, by common consent, been sub- 
mitted to as the established governing 
rule of the particular district. Having 
regard to the circumstances under which 
local customs have arisen and do arise 
in India. both with reference to Muslims 
and Hindus, and the ease and frequency 
with which people migrate from one dis< 
trict or province to another, it would, in 
their Lordships’ opinion create-great per- 
plexity in the already uncertain character 
of customary law to require that in every 
case, the antiquity of a custom must be 
carried back to a period which is beyond 
the memory of man.” 

This principle cannot be disputed but 
their Lordships have clearly pointed out 
that even though the custom mav not 
be so immemorial and so long that the 
memory of the man runneth not to the 
contrary yet the custom must be ancient 
and should have been acted upon for 
such a long period of time and with such 
invariability that it has by common con= 
sent been recognised as an established 
usage, by the family. To the same effect 
fs the decision of the Supreme Court in 
Gokal Chand v. Parvin Kumari, AIR 1952 
SC 231, where Fazl Ali J. speaking for 
the Court made exactly the same obser- 
vations as were made by the Privy, 
Council in the case noted above. In this 
connection his Lordship referred to the 
Privy Council decision and observed as 
follows :— 


“A custom, in order to te binding, 
must derive its force from the fact thaf 
by long usage it has obtained the force 
of law, but the English rule that ‘a cus- 
tom, in order that it may be legal and 
binding must have been used so long that 
the memory of man runneth not to the 
contrary’ should not be strictly applied 
jo Indian conditions, All that is neces- 
sary to prove is that the usage hae been 
acted upon in practice for such ea long 
period and with such invariability as to 
show that it ae by common consent, 
been submitted as the established 
governing rule of a particular locality”. 
Here also their- Lordships pointed ouf 
that even though the custom may not be 
ancient and immemorial but it must derive 
its force from the fact that by long 
usage it has obtained a force of law. In 
other words their Lordships of the 
Supreme Court clearly stressed that the 
usage must be acted upon in practice for 
a long period of time and with such in- 
variability so as to ripen into a custom, 
These authorities in our opinion do not 
appear to be of much help to support the 
ease put forward by the defendants. Re- 
liance was also pla on a later deci- 
sion of the Supreme Court in Mirza Raja 
Pushpavathi Vijayaram v, P. Visheswar, 
AIR 1964 SC 118, where also emphasis 
was laid on the fact that a custom must 
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be old and in this connection their Lord- 
ships are at page 131 as under: 

In the matter of the proof 
of family custom, it is not the techni- 
calities of the law that would prevail 
but the evidence of conduct which un- 
ambiguously proves that the parties 
wanted to continue the old custom...... 
Lasily reliance was placed on a decision 
of the Privy Council in Ahmad Khan v. 
Mst, Channi Bibi, AIR 1925 PC 267, 
wherein their Lordships observed on 
page 271 as under :— 


atsa their Lordships think the Sub- 
lin Judge was in error in putting 
aside the large body of evidence on the 
plaintiffs side merely on the ground that 
specific instances had not been proved. 
They are of opinion that the learned 
Judges of the High Court are right in 
holding that a custom of the kind alleg- 
ed in this case may be proved by gene- 
ral evidence as to its existence by mem- 
bers of the tribe or family who would 
naturally be cognizant of its existence and 
its exercise without controversy.” 
It was contended on the basis of this 
observation that the defendants had led 
sufficient evidence of the members of 
the family to prove the existence of a 
custom whereby the daughters do not in- 
herit their father, It cannot be denied 
that the senior members of the family are 
mo doubt competent to prove the custom 
but whether the custom has been proved 
fin a particular case or not. will depend 
on the facts of each case. Lastly in T. 
Saraswathi Ammal v, Jagadambal, AIR 
119538 SC 201, their Lordships of the 
Supreme Court have observed as under 
on page 205 :— 

“It was there said that i is incum- 
bent on a party setting up a custom to 
allege and prove the custom on which 
he relies and it is not any theory of 
custom or deductions from other customs 
which can be made a rule of decision 
but only any custom applicable to the 
parties concerned that can be the rule 
of decision in a particular case, It is 
well settled that custom cannot be extend- 
ed by analogy. It must be established 
by a priori-methods......... 

We may mention here ai in the Taa 
said case oral evidence was led by the 
parties in support of the custom but there 
was no documentary evidence and still 
it was held that the custom was not 
proved, In the instant case also there 
is no documentary evidence to prove the 
custom except for a few mutations which 
are of a very recent date, Finally the 
position so far as Kashmir Valley is con- 
cerned. is that there is no doubt a well 
established custom particularly in the 
rural areas in some sects of Muslims by 
which a daughter who is not taken as a 
resident daughter is excluded from in- 
heritance, This question was discussed 
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at a very great length by a Division 
Bench of this very Court in Mst, Khatii 
v. Mst. Mukhti, AIR 1968 J & K 4. to 
which I was a party and the Division 
Bench ace the following observations: 
From a consideration of 
cited above, the 

therefore, is as 


various authorities 
position unmistakably 
follows :— 

1. That there is a well-established 
custom in the valley under which a 
Khana Nishin daughter inherits the 
property of her father just like a. son 
(she gets the same share as a son under 
the Mohammadan Law) 
other sisters, if any. 


2, That there is no well-established 
custom to the effect that if a daughter 
fails to establish ther status as a Khana 
Nishin daughter, she cannot succeed to 
the property even as a daughter simpli- 
citer under the Mohammadan Law. Such 
a custom has to be specifically pleaded 
and established by independent and co- 
gent evidence by the party who seeks 
to rely on such a custom.” 


10. Thus a careful analysis of the 
authorities mentioned above would clear- 
ly reveal that the following conditions 
must be proved by the party setting up 
a custom in derogation of personal law: 

(i) That -the custom must be ancient, 
if not immemorial and proved to have 
been established and acted upon for a 
pretty long time, 

Gi) That the custom must be invari- 
able, certain and continuous. 


(iii) That having regard to the Indian 

conditions as mentioned above by 
Hutchings J, in (1885) ILR 8 Mad 464 
(supra) the evidence must show that the 
custom was exercised as of right and not 
merely by concession or agreement, The 
mere fact that daughters were excluded 
from inheritance without any dispute 
being raised or any claim being preferred 
ig a strong circumstance which disproves 
the existence of a custom So as to out- 
weigh the written text of law. 
Having regard to these principles, let us 
now refer to the evidence led by the 
parties on the question of custom. Be- 
fore however analysing the evidence led 
by the parties, it may be necessary to 
state a few admitted facts :— 


11. S. Sarafraz Khan who was 
the common ancestor of the parties was 
not a resident of Kashmir but hed mig- 
rated from Afghanistan, and according to 
P. W. Mohd Amin one of his sons, the 
family was governed by the personal law 
while they were living in Afghanistan. 
Secondly S, Sarafraz Khan after having 
settled down in Kashmir died only in 
the year 1924 i.e, to say 36 years before 
the suit was instituted and the custom. 
if any. pleaded by the defendants, is only 
36 years old. It will be a serious ques- 
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tion for us to consider whether such a 
short period of custom can justify an in- 
ference that the custom is ancient and 
has been established by Jong | usage. 
Thirdly there is no evidence produced 
by the parties to show that the custom 
relied upon by the defendants has re- 
ceived judicial recognition. 

12. The defendants have produc- 
ed Ghafor Bhat, Sallam Bhat, Abdul 
Majid Khan, Khazir Mohd, Bhat, Abdul 
Hamid Khan, Habib Ullah Khan, Sham- 
boo Nath Petition Writer and Mufti Mohd, 
Hassan Patwari and the defendants 1 
and 2 as witnesses in support of their 
plea of custom. The plaintiff has ex- 
amined Mohd, Amin Khan, Munshi Ali 
Mohd, Mohd Jamal, Ali Haider, Haider 
Khan, Ahmad Mir and Gh, Mohd in order 
to deny the custom pleaded by the 
defendants. Plaintiff has also appeared 
as her own witness. Out of the witnesses 
produced by the defendants three of them 
namely Abdul Majid Khan, Abdul Hamid 
Khan and Habib Ullah Khan are close 
relations of the family of the parties 
being their paternal ór maternal uncles. 
The other witnesses are the witnesses of 
the locality or the parties themselves, 
The witnesses have given five or six in- 
stances where the daughters did not get 
any share because they were not taken 
as resident daughters (Khana Nishin 
daughters). The important instances 
worth mentioning are that the two daug- 
hters of S. Sarafraz Khan namely 
Fatima and Halima did not get any 
share. Similarly Sahira and Mariam 
daughters of Aziz Khan, uncle of the par- 
ties. also did not get any share. Finally 
according to the evidence of Habib Ullah 
Khan, his wife as also the mother of the 
plaintiff got no share because they were 
not taken as resident daughters by their 
father. All these witnesses have no doubt 
proved that there was a custom in the 
family by virtue of which a daughter, 
who was not taken as a resident daughter 
(Dukhtar Khana Nishin) was excluded 
from inheriting the property of her 
father, These witnesses have however 
consistently stated that according to 
custom the names of unmarried daughters 
are recorded in the revenue records but 
after they are married outside the family 
they are excluded from inheritance, 


13. To begin with the most im- 
portant question to be determined is 
whether the family of the parties which 
migrated from Afghanistan actually ad- 
opted Kashmiri Custom of taking the 
daughters as resident daughters. The 
custom which is in vogue in Kashmir is 
that there is a long established practice 
of the Muslims particularly in rural areas 
of taking one of the daughters as a resi- 
dent daughter and once this is done the 
resident daughter inherits like a son and 
excludes all her sisters, Thus the pivot 
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and basis on which the custom moves is 
that one of the daughters is taken as a 
Dukhtar Khana Nishin in order to deprive 
her sisters of the right of inheritance, In 
the instant case however D. Ws, Sallam 
Bhat, Abdul Hamid Khan, Abdul Majid 
Khan and one of the defendants, Hassina 
Begum, and defendant No, 1 Aman Ullah, 
himself admitted in clear terms that there 
was no practice in their family of taking 
resident daughters, Thus it would appear 
from the evidence of the defendants 
themselves that the very fabric which 
fave rise to the alleged custom did not 
exist at all. It is therefore not under- 
standable how daughters could be ex- 
cluded from inheritance if the institution 
of resident daughter was not adopted by 
the family of the parties. Similarly the 
evidence of the D, Ws. Gaffor Bhat, 
Sallam Bhat, Abdul Hamid Khan and 
Habib Ullah Khan clearly shows that at 
the time when the daughters were ex- 
cluded no dispute was raised nor was any 
claim preferred by the daughters affect- 
ed. On the other hand Mohd Amin 
Khan, witness for the plaintiff, who is 
the paternal uncle of the parties, has 
denied the existence of any such custom 
and has stated that the daughters used 
to get ae equivalent of their share at 
the time of the marriage. The witness 
further says that he himself gave a bulk’ 
of agricultural land to his daughter. 
Even D. Ws. Ghaffor Bhat. and Habib 
Ullah Khan clearly state in their evi- 
dence that the daughters of Aziz Khan 
did not get any share in the agricultural 
property thus indicating that they were 
not excluded from inheritance so far as 
urban property is concerned, The custom 
pleaded by the defendants however is that 
if the daughters are not taken as resi- 
dent daughters they do not get any share 
in any property, urban or rural. D., W. 
Gaffor Bhat says that his daughter had 
been married in Persia and went there 
and therefore she did not get any share 
in the property. This is quite under- 
standable, This is all the evidence 
adduced by the defendants in support of 
their custom, 


14. So far as the evidence led by 
the plaintiff is concerned, the only wit- 
ness worth the name is Mohd Amin P, W. 
paternal uncle of the parties, who has 
no doubt clearly stated that the parties 
are governed by personal law. It is true 
that in his  cross-examination he has 
stated that the daughters did not get any 
share but he qualifies the statement by 
saying that this was because they get 
cash equivalent of the share which is 
also a circumstance to demolish the 
custom set up by the defendants. Fur- 
thermore there is mo evidence at all by 
the defendants to show that the custom 

s set up by them was exercised as of 
right and not a single instance has been 
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given by the defendants, where a claim 
was put forward by any one but it was 
negatived on the ground that the custom 
existed in derogation of the personal law. 


15. Finally in view of the very 
short period from which the succession 
in the family of the parties opened, it is 
difficult to come to the conclusion that 
a custom was acted upon for a long time 
sv as to outweigh the personal law. In 
our opinion the practice of excluding 
daughters from inheritance had no doubt 
started with a few exceptions but it was 
yet in its infancy and it had not ripened 
into a custom when the present suit was 
filed by the plaintiff. The custom is not 
so ancient and invariable so as to have a 
force of law. Futhermore even the evi- 
dence led by the defendants shows that 
the daughters get cash equivalent of their 
share at the time of marriage which also 
is a circumstance militating against the 
existence of a custom. In these circum- 
stances therefore having regard to the 
uncertain, and ambiguous nature of the 
evidence given by the defendants it is 
not possible for us to hold that custom 
has been proved by clear, cogent and 
positive evidence. We therefore find 
ourselves unable to agree with the con- 
clusions arrived at by the learned Judge 
that the custom as set up by the defen- 
dants. has been proved by sufficient evi- 
dence. In view of our findings that the 
custom has not been proved. it follows 
that Issue No. 11 must be decided in 
favour of the plaintif and against the 
defendants, 


16. As Issue No, 7 relating to the 
will, has been decided against the plain- 
tiff and the finding of the learned Judge 
on this issue was not challenged by the 
learned Counsel for the appellant before 
us. We agree with the learned Judge that 
there is no reliable evidence on record 
to prove the existence of any will, 


i 17. It is therefore clear that there 
being no custom the parties will be gov- 
erned by their personal law and that 
being the position, the plaintiff would 
be entitled to one-fourth share in the 
property in suit. We accordingly decree 
the plaintiff's suit to this extent and pass 
a preliminary decree for partition, 

18. We appoint Mr. Ibrahim 
Shahdad Advocate as the Commissioner 
for carving out the share of the plain- 
tif, The actual partition by metes and 
bounds will. however. have to be done 
through revenue Courts. The Commis- 
sioner will however try to ascertain the 
money value of the share of the plain- 
tiff, so that if necessary, she could be 
compensated in money instead of lands, 
as was done in her family on previous 
occasions, 


19. For the reasons given above, 
the appeal is allowed, the judgment and 
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decree of the trial Court are set aside 
and a preliminary decree for partition of 
1/4th share in the suit lands is hereby 
passed in favour of the plaintiff, In the 
circumstances of the case, we make no 
order as to costs. Commissioner’s fee is 
fixed at Rs, 300/- for the present to be 
paid by the plaintiff and he is directed 
to submit his report within two months 
from today, 


JASWANT SINGH, J. :— 
agree, : 


20, E 
Appeal allowed. 
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Smt, Sheel Kaur, Applicant v. Union 
of India and another, Opposite Parties. 

Civil Transfer Appin, No, 43 of 1972, 
D/- 26-5-1972, 

Index Note:— (A) Motor Vehicles 
Act (1939). S, 110-F — Section is not ye- 
trospective — Civil Court can proceed 
with proceeding pending before it — 
Whether pending proceeding can he 
transferred to Claims Tribunal, . 

(Para . 12) 

Brief Note:= {A} The provisions of 
Section 110-F do not affect the continu- 
ance of proceedings commenced in the 
Civil Court prior to the constitution of 
the Claims Tribunal, The Civil Court 
does not cease to have jurisdiction to 
continue with regard to pending claims. 
There is no provision in the Act to. 
transfer pending actions before Civil 
Court to the Claims Tribunal. 1970 Ace 
CJ 50 & AIR 1968 Goa 70 & 1966 Acc 
CJ 19 (Mad) & AIR 1967 Bom 92 & AIR 
1964 Madh Pra 133, Rel, on. 

- (Paras 6, 12) 

Index Note:— (8) Constitution of 
Jammu and Kashmir, S, 104 — In exer- 
cise of its powers under S. 104, High 
Court can restore status quo ante by 
withdrawing a case from Claims Tribu- 
nal to which it has been transferred 
from a Civil Court — (X-Ref:— Con- 
stitution of India, Art, 227), i 

{Paras 14, 15) 

Brief Note:—- (B) According to Sec- 
tion 110-A (3) of the Motor Vehicles Act, 
the C. P. C. has been made applicable 
to a restricted extent which does not 
five the revisionary powers to the High 
Court. But the High Court has powers 
of superintendence under Art, 227 of 
Constitution of Indiq corresponding to 
Section 104 of the Constitution of J. and 
K. High Court can withdraw a case from 
the Claims Tribunal in exercise of its 
supervisory powers under Section 104 by 
converting a revision petition into a peti- 
tion under Section 104, Apart from this 
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aspect, In the present case it has been 
held that as the suit for damages has 
been wrongly transferred to the Claims 
Tribunal by an order of the High Court, 
the order can be recalled by the High 
Court and the case can be withdrawn 
to restore status quo ante, 1970 Acc CJ 
180 (All) & 1966 Acc CJ 19 (Mad), Rel, 
on. (Paras 14. 15) 
Cases Referred: Chronological Paras 
1971 Ace CJ 180 = 1971 All LJ 

i Sa Chandra v. State of 


1970 Ace CJ 50 = 1970 Raj LW 
299. Bulidan Singh v, Pitar Em- 
menual 

AIR 1968 Goa 70 = 1968 Ace CJ 
239, Domingos Cardozo v, Ram~ 
raia Dattarama Naique 

AIR 1967 Bom 92 = 1966 Ace CJ 
107, Manibai Lallu Kika Rathod 
v, Raikumar Harpal Deo 6. 8 

1966 Ace CJ 19 = (1965) 2 Mad 
LJ 247, Palani Ammal v, The 

. Safe Service Ltd, 6. 

AIR 1964 Madh Pra 133 =; 1962 
MPLJ 876, Sushma Mehta v, Cen- i 
ut Provinces Transport Services 


TE 
Avtar Singh, for Applicant; V. S, 
Malhotra. for Opposite Parties, 
___ORDER:— This is an application for 
transfer of claims proceedings under tha 
fatal Accidents Act, pending before the 
Accidents Claims Tribunal, Jammu. 


2. In this case a claim for the rex 
covery of Rs, 10,000/- as damages was 
filed in the Court of District Judge, 
Jammu, on 8-8-1967, This suit was filed 
in forma pauperis and was heard by that 
Court, The claim was with regard to 
the death of one, Charan Singh who was 
knocked down by an Air Force Vehicle 
on 21st of October, 1966. The said Cha- 
ran Singh died on spot and his 
heirs filed the present suit, The suit 
was tried by the District Judge and 
it was transferred to the Court of 
the Additional District Judge, Jammu, on 
20-1-1972. The Additional District Judge 
heard the _ arguments on 11-2-1972 and 
reserved judgment for 24-2-1972. Al- 
though no order is on the file transfer 
ring these proceedings to the Accidents 
Claims Tribunal but from the order of 
the Tribunal dated 13-3-1972 it appears 
that the case was transferred to the said 
Tribunal sometime before the judgment 
could be delivered by the Additional Dis« 
trict Judge, 


3. The present application for 
fransfer has been made by the petitioner 
on the ground that the Claims Tribunal 
has no jurisdiction to try the suits which 
had already been filed in the Civil Courts 
and the accident had taken place before 
the constitution of the Tribunal. As the 
Claims Tribunal had no jurisdiction to 
try the said suit so the petitioners wanted 
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it to be transferred back to the Court of 
the Additional District Judge. Jammu, 

4, The first point which falls for 
consideration in this case is whether the 
Claims Tribunal after its constitution can 
try the claims with regard to the acci- 
dent which had taken place before its 
eonstitution, 

5. Secondly, whether a suit, filed 
with regard to an accident having taken 
place before the constitution of the Tri~ 
bunal. could be transferred to the Claims 
Tribunal, 


6. In order to appreciate these 
points it is necessary to refer to the pro~ 
visions of the Motor Vehicles Act, Motor 
Accidents Claims Tribunals are constitut< 
ed by a Notification of the State Gov~ 
ernment for such areas as may be speci~ 
fied therein and these Tribunals are con- 
stituted for the purpose of adjudicating 
upon claims for compensation in respect 
of accidents involving the death of or 
bodily injuries to persons arising out of 
the use of Motor Vehicles or damages 
to any property of a third party so aris- 
ing. Section 110-A provides for making 
of the application. It deals with the per- 
sons who can make the application to 
the Tribunal where it can be made and 
the limitation for the same. Section 110-C 
gives the procedure and powers of the 
Claims Tribunals According to Clause 2 
of this section the Claims Tribunal has 
been given the power of a Civil Court 
for certain specified purposes, Then the 
most relevant provisions for the pur- 
pose of this case is Section 110-F which 
reads as under :— 


“Where any Claims Tribunal has 

been constituted for any area, no Civil 
Court shall have jurisdiction to enter~ 
tain any question relating to any claim 
for compensation which may be adjudi- 
cated upon by the Claims -Tribunal for 
that area. and no injunction in respect 
of any action taken or to be taken by or 
before the Claims Tribunal in respect of 
the claim for compensation shall be 
granted by the Civil Court.” 
According to this Section whenever a 
Claims ‘Tribunal is constituted for any 
area the Civil Court ceases to have juris- 
diction to entertain any question relating 
to any claim for compensation which may 
be adjudicated upon by the Claims Tri- 
bunal for that area, This clearly shows 
that the jurisdiction of the Civil Courts 
gets barred to entertain the claims which 
could be filed before the Claims Tribunal. 
This section is not retrospective in its 
operation, As such civil actions which 
are already pending before a Civil Court 
can be continued to be tried by a Civil 
Court. The Civil Court does not cease 
to function with regard to those cases, 
On this point the following authorities 
can be cited with benefit :— 
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1970 Ace CJ 50 (Raj); 1968 Ace CJ 
239 = (AIR 1968 Goa 70); 1966 Acc CI 
19 (Mad) and 1966 Acc CJ 107 = (AIR 
1967 Bom 92). 


7. In 1966 Ace CJ 19 (Madj 
(Supra) S. Ramchandra Iyer, Chief Jus~ 
tice while delivering the judgment of 
the Madras High Court observed :— 

“A plain reading of the sections re~ 

ferred to above makes two thinks clear 
(1) that Section 110-F which takes away 
the ‘jurisdiction of the Civil Court was 
mot intended to be retrospective so as 
to affect the jurisdiction of the Civil 
Court in respect of suits or actions which 
it had entertained before the constitution 
of the Tribunal under S, 110 (1): and 
(ii) sub-clause (3) of S, 110-A which pro- 
vides for a time limit for the filing of 
application for compensation as well as 
the condoning of the delay in the pre- 
sentation of such an application, postu- 
lates the previous existence of the Tri- 
bunal, 
_. Therefore. the intention of the Legis« 
lature must have been that the bar of 
the jurisdiction of the Civil Court enact~ 
ed in Section 110-F must only be in re- 
gard to matters in respect of which 
claims had not been entertained by the 
Civil Court before the constitution of the 
Tribunal. The terms of that section 
which provide that no Civil Court shall 
entertain any question therefore mean 
that it cannot, after the constitution of 
the Tribunal under the Act take cogni+ 
zance of a suit or other proceeding in 
respect of such claims. If before the con~ 
stitution of the Tribunal the Civil Court 
had entertained a suit or proceeding res- 
pecting such claim, there ig nothing in 
the Motor Vehicles Act to take away 
its jurisdiction. As Jagadisan, J., has 
pointed out, there is no provision in the 
Motor Vehicles Act for transfer of pend~ 
ing actions to the Claims Tribunal.” 


8. A similar view was expressed 
by Patel. J. who wrote the judgment for 
the Division Bench of the Bombay High 
Court in 1966 Ace CJ 107 = (AIR 1967 
Bom 92) and held as under :— 


“It is true that once a Claims Tri- 
bunal is constituted under Section 110 
of the Motor Vehicles Act, 1939, the Civil 
Courts’ jurisdiction is excluded, irrespec~ 
tive of whether the accident took place 
before the constitution of the Tribunal 
or after it, but the provisions of Sec 
tion 110-F do not affect the continuance 
of proceedings commenced in the Civil 
Court prior to the constitution of the 
Tribunal, The said provisions are not re~- 
trospective,.” 

9. To the same effect is 1968 Acc 
cy _ 239 = (AIR 1968 Goa 70) (supra) 
which is the judgment of R. S. Bindra 
ae issioner Goa, Daman and 

u 
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10. The Rajasthan High Court in 
1970 Ace CJ 50 (Raj) has also expres- 
sed the similar view. 

11. The Division Bench of the 
Madhya Pradesh High Court in AIR 1964 
Madh Pra 133 has also taken the similar 
view and has held as under :— 


“Section 110-F of the Act which was 
introduced by the Amendment of 1956 
does not affect the right to file a suit in 
respect of a cause of action which had 
accrued before the constitution of the 
Accidents Claims Tribunal, A Civil Court 
has jurisdiction to entertain a claim for 
compensation instituted after the con- 
stitution of the tribunal in respect of an 
accident occurring before its constitu- 
tion. The tribunal has no concurrent 
jurisdiction to entertain claims for com- 
pensation in respect of injuries caused 
before the constitution of the tribunal.” 

12. From the above discussion it 
is clear that the Civil Court of Additional 
District Judge did not cease to have 
jurisdiction to continue the hearing of 
this suit and in turn there is no provi- 
sion in the Motor Vehicles Act to trans- 
fer the pending actions before the Civil 
Court to the Claims Tribunal, As such 
the initial transfer of this case to the 
Claims Tribunal was wrong. Therefore 
this case cannot be tried by the Claims 
Tribunal and should be tried by the Ad- 
ditional District Judge. Jammu, 


13. The next point which requires 
eonsideration is whether this Court has 
powers to withdraw this case from the 
Claims Tribunal, 

14, In order to find out whether 
such a power exists in the Court we 
will have to consider the powers given 
to the High Court under the Motor Vehi- 
cles Act, The High Court has been made 
the Court of Appeal according to Sec- 
qion 110-B of the Motor Vehicles Act and 
all appeals from the awards of the Claims 
Tribunal which are above Rs, 2,000/- lie 
to the High Courts, When the High 
Court hag the appellate powers and acts 
as such ipso facto it does not get the 
revisionary jurisdiction under Sec, 115. 
It will further be clear that according 
to Section 110-A (3) the Civil P, C, has 
been made applicable to a restricted ex- 
tent which does not give the revisionary 
power to the High Court, This is also 
the view taken by the Allahabad High 
Court in 1971 Ace LJ 180 (All). But 
that is not the end of the matter. The 
High Court has the powers of superin- 
tendence under Art. 227 of the Constitu- 
tion of India corresponding to Sec, 104 
of our State Constitution, These super“ 
visory powers were used by the Allaha- 
bad High Court in the above quoted deci- 
sion 1971 Ace CJ 180 (All). Although 
it held that no revision lay but the revi- 
sion petition was allowed to be convert- 
ed into a petition under Arts, 226 and 
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227 and the impugned order was set 
aside. Similarly in 1966 Ace CJ 19 
(Mad) (supra) the revisional powers under 
Art. 227 of the Constitution of India were 
used and the petitions were allowed. So 
the action can be taken under the said 
Article or the corresponding Sec, 104 of 
our Constitution, 


15. Apart from this aspect, this 
case has been transferred to the Claims 
Tribunal by order.of this Court as I am 
told by the counsel for the parties, so 
the order transferring this case to the 
Claims Tribunal which was not correct 
can be recalled by the Court and the 
case can be withdrawn to restore status 
quo ante. 

16. For the foregoing reasons I 
hold that the suit was wrongly transfer- 
red to the Claims Tribunal which is 
withdrawn back from it. The case will 
go back to the Additional District Judge, 
Jammu, for disposal of the same, He 
will proceed with the suit from the stage 
it was transferred to the Claims Tribunal. 

17. Under the special circum- 
stances of this case I leave the parties to 
bear their own costs, 

Ordered accordingly. 
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ORDER :— This is a petition for the 
issuance of a writ of certiorari for quash- 
ing the order of respondent No, 1 dated 
3-6-1972 whereby the said respondent 
restored a claim petition filed by res- 
pondents Nos. 2 to 8 which had been 
dismissed by respondent No. 1 for des 
fault of prosecution, 

2. The facts out of which this 
petition arises are that respondents 
Nos, 2 to 8 filed a claim petition on 
16-12-1970 before the District Judge, 
Jammu, who was invested with the 
powers of Motor Accidents Claims Tri- 
bunal under the Motor Vehicles Act 
(hereinafter called ‘the Act’), The claim 
was made with regard to death of one, 
Lt, Amir Chand, who was the father of 
respondents 2, 4 to 8 and husband of 
respondent No. 3 and had died in an ac- 
cident when the Vehicle in which the 
was travelling collided with Truck No. 
J. & K. 9617. The trial of the claim had 
started and the issues were framed, The 
case was fixed for 10-7-1971 for argu- 
ments on issue No, 1. On that day the 
case was called and none of the parties 
being present the same was dismissed 
for default of prosecution, 

Respondent Nos, 2 to 8 filed 
an application for restoration of the said 
claim before respondent No. 1 on 12-7- 
1971 wherein it was alleged that the 
counsel for the petitioners being busy in 
the High Court when the case was call- 
ed, could not appear and the petitioner 
No, 1 could not get the conveyance in 
time. The absence being not deliberate 
it was prayed that the claim petition 
may be restored, 

4. The petitioner and respondent 
No. 9 contested the said application first- 
ly on the ground that the order of dis- 
missal amounts to an award against 
which an appeal lay and the application 
for restoration was not maintainable. 
Secondly there being no sufficient cause 
for the default of the respondents Nos. 
2 to 8 to prosecute the application the 
same was liable to be dismissed. They 
later filed two additional objections, 
firstly that the Claims Tribunal was a 
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persona designata and the claims pro- 
ceedings being not a suit the provisions 
of the Civil Procedure Code do not 
apply. Secondly that dismissal for de- 
fault amounts to an award and appeal 
should have been filed and the petition 
for restoration was not maintainable. 
In fact this objection was already in 
the previous objections. In the mean- 
while by S. R, O. 383 dated 24-8-1971 
one man State Motor Accidents Claims 
Tribunal, Jammu and Kashmir was con- 
stituted and Shri Hari Singh Hirdesh 
was appointed its member. The High 
Court ordered that all the cases pend- 
ing before the District Judges Jammu 
and Srinagar as Claims Tribunal, should 
be transferred to the newly constituted 
State Motor Accidents Claims Tribunal 
(hereinafter referred to as ‘Tribunal’). 
This order was conveyed by the Regis- 
trar High Court vide his letter No, 10037/ 
GS dated 26-10-1971 to the Claims Tri- 
bunal Jammu. Consequently by the 
order of the District Judge. Jammu, as 
Claims Tribunal dated 11-5-1972 the pro- 
ceedings for restoration were transferred 
to respondent No, 1. The respondent 
No, 1 after hearing the parties accepted 
the application for restoration on 3-6-1972 
and restored the claim petition, Ag- 
grieved by this order the petitioner has 
filed the present petition for which he 
seeks the quashing of the abovesaid 
order, 

5. Mr. Bhagat Ram, Chowdhary 
appearing for the petitioner raised the 
following three points:— 

(1) That the present Tribunal was 
constituted by S, R. O. 383 dated 24-8- 
1971 so Tribunal has no jurisdiction to 
hear the claims regarding the accidents 
which had occurred before its constitu- 
tion. Those claims could only be heard 
by the Civil Court. 


(2) That the Civil Procedure Code 
did not apply to the proceedings before 
the said Tribunal and the Tribunal could 
not dismiss the claim petition in default. 
Because the Tribunal has no power to 
dismiss the claim petition in default so 
it had no power to restore the same. 

(3) The dismissal in default amounts 
to an award against which an appeal was 
provided and the application for resto- 


ration of the claim petition was not 
maintainable. 

6. The learned counsel for the 
parties were heard at length and the 


first objection of the learned counsel for 
the petitioner is based on misconception. 
The claim petition was filed on 16-12- 
1970 before the District Judge Claims 
Tribunal Judge Jammu as it then was. 
After the constitution of the State Motor 
Accidents Claims Tribunal for Jammu 
and Srinagar i.e. the Tribunal. the pro- 
ceedings were transferred to it. The 
mewly constituted Tribunal was the suc- 
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cessor of the previous Tribunal, So it 
cannot be said that the proceedings re- 
garding the claim which were transfer- 
red to the file of respondent No, 1 should 
be deemed to be filed before it or the 
cause of action had arisen before the 
constitution of the Tribunal although it 
is well settled that a Claims Tribunal 
cannot try a claim pertaining to the 
accident which had occurred before its 
constitution but the said proposition is 
mot ‘applicable in the present case. The 
learned counsel for the petitioner placed 
his reliance on AIR 1970 Pat 172 and 
AIR 1970 All 408, and derived support 
for the abovesaid proposition of law. 
As stated earlier the enunciation of 
law in these two authorities is in con~ 
sonance with all other authorities which 
held that the Civil Courts alone have 
the jurisdiction in respect of such claims 
which arise out of accidents having 
taken place before the constitution of 
the Tribunal. This point came up for 
decision before me also in Civil Transfer 
Appin. No. 43 of 1972 entitled Smt. 
Sheel Kaur v, Union of India decided 
on 26-5-1972 = (reported in AIR 1973 
J & K. 36) in which I have also held that 
the Claims Tribunal has no jurisdiction 
to hear such claims. But ag indicated 
earlier this point does not arise in the 
present case as the claim was filed be~ 
fore the Claims Tribunal as it then was 
and the accident having en place 
after the constitution of the previous 
Tribunal which is succeeded by respons 
dent No, 1, 


Ts The second point requires a 
detailed consideration. There is no 
denying the fact that the Claims Tribunal 
is a persona designata and has to hold 
the enquiries according to the procedure 
laid down in the statute under which it 
is created. The Civil Procedure Code 
as such is not applicable unless the same 
is applied by means of the statute under 
which ea tribunal is created or rules 
made under that statute. The Claims 
Tribunals are constituted under Sec, 110 
of the Act. The procedure regarding 
the claims is given in Sections 110-A to 
9110-F of the Act. Section 110-A deals 
with applications for compensation, Sec- 
tion 110-B provides for making an award 
after holding an enquiry regarding the 
claim, For the purposes of this peti- 
tion Section 110-C of the Act is impor- 
tant which runs thus :— 


“110-C. Procedure and power of 
Claims Tribunals :— 


(1) In holding any inquiry under 
Section 110-B, the Claims Tribunal may, 
subject to any rules that may be made 
fn this behalf, follow such summary 
procedure as it thinks fit, 

(2) The Claims Tribunal shall have 
all the powers of a Civil Court for the 
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purpose of taking evidence on oath and 
of enforcing the attendance of witnesses 
and of compelling the 
production of documents and material 
objects and for such other purposes as 
may be prescribed; and the Claims Tri- 
bunal shall be deemed to be a Civil 
Court for all the purposes of Sec, 195 
and Chapter XXXV of the Code of Cri- 
minal Procedure, 1898 (V of 1898), 


(3) Subject to any rules that may 

be made in this behalf the Claims Tri- 
bunal may, for the purpose of adjudicat- 
ing upon any claim for compensation, 
choose one or more persons possessing 
special knowledge of any matter rele+ 
vant to the inquiry to assist it in hold- 
ing the inquiry.” 
According to sub-section (1) of this sec- 
tion the enquiry of the claim has to be 
held according to the procedure laid 
down by the Tribunal itself subject of 
course to any rules that may have been 
made under the Act in that behalf, Sub- 
section (2) of this section empowers the 
Tribunal with certain powers of a Civil 
Court which are given therein. This is 
a common ground between the parties 
that no rules have been framed by the 
State regarding such enquiries. Accord- 
ing to Section 111-A the State Govern+ 
ment has the power to make rules for 
the purpose of carrying into effect the 
provisions of Sections 110-A to 110-E of 
the Act but no rules having been fram- 
ed under the abovesaid section, the 
Tribunal has to act under sub-section (1) 
of Section 110-C of the Act. It has to 
formulate its own procedure, While 
formulating its own procedure the tri-« 
bunal will ordinarily be guided by an= 
alogoug provisions in the Civil Procedure 
Code. Although the provisions of the 
Civil Procedure Code do not apply to 
the enquiries before the Accidents Claims 
Tribunal but the principles underlying 
the same can be pressed into service by 
the Claims Tribunal. There is no deny- 
ing the fact that the rules or procedure 
laid down in the Civil Procedure Code 
are based on long experience and proved 
utility. In fact in many States e.g. 
Assam, Bihar, Bengal and Delhi. rules 
have been framed in which some of the 
provisions of the Civil Procedure Code 
have been made applicable to the claims 
petitions. For instance, Rule 20 framed 
by the Assam State specifically makes 
Order 9 applicable to such proceedings. 
The rule is quoted as under:— 

“Rule 20 reads as follows:— 

“20. Code of Civil Procedure ito 
apply in certain cases:— The following 
provisions of the first Schedule to the 
Code of Civil Procedure, 1908, shall so 
far as may be, apply to proceedings be- 
fore the Claims Tribunal, namely, O, V, 
Rr. 9 to 13 and 15 to 30; Order IX, 
Order XIII, Rules 3 to 103 Order XVI. 
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Rules 2 to 2f; Order XVII; and Order 
XXIII, Rules 1 to 3.” 

Rules 20, 238 and 8.22 framed by the 
States of Bihar. Bengal and Delhi res- 
pectively are similar. The learned coun-= 
sel for the petitioner has relied on AIR 
1972 Gauhati 35. According to him, the 
Claims Tribunal had no jurisdiction to 
dismiss a claim application for default 
of appearance. His further contention 
was that the order of the Tribunal be- 
ing illegal there was no power to sef 
aside the order. In my opinion this au- 
thority does not support the learned 
counsel rather it supports the case of 
the respondent, It was held therein, 
relying on the rules framed under the 
Act that the claim petition when issues 
had been framed could not be dismissed 
for default. As such the order of the 
Tribunal was quashed in revision, 


8. In the instant case, there bes 
ing no rules the procedure had to be 
formulated by the Tribunal itself and 
there was na specific bar in the Act to 
dismiss a petition in default or to restore 
it. Whatever action was taken by the 
Tribunal either in dismissing the peti-« 
tion or in restoring the same will be 
deemed to be the procedure formulated 
by the Tribunal. According to the pro~ 
cedure laid down by the Tribunal itself 
the petition could be dismissed in default 
and on the analogy of the provisions of 
Order 9. Rule 9 Civil Procedure Code 
the said order could be set aside 
sufficient reasons to be shown. There 
fs no prescribed procedure rigidly con- 
trolling the proceedings of the tribunal. 
So while formulating its own procedure 
the tribunal has to keep in mind that it 
has not got wholly unfettered, absolute 
and arbitrary powers to do what it likes 
or wills. The matter truly and essen- 
tially pertains to the domain of judicial 
discretion governed by the rules of Team 
sons and justice. The Tribunal in the 
absence of positive authority like the 
provisions of the Civil Procedure Code 
has to accept the reasons by analogy as 
pearly as possible to such provisions and 

to come to a decision by weighing 
rival considerations according to the 
trained judicial technique. This is also 
the view expressed in AIR 1964 Punj 
235. In this case the tribunal hed al- 
lowed substitution of a party in accord~ 
ance with the principles embodied in 
Order 1, Rule 10, Civil P, C, and the 
court held that the tribunal had acted 
quite properly. The same Court in 
_(Mathra Das v. Om Parkash, . (1957) 59 
Pun LR 45, held that unless there was 
any prohibition in the rules framed 
under the Act the Tribunal is free to 
follow any procedure which it considers 
expedient in the interests of justice, 

9. From the above discussion if 
is clear that the Tribunal respondent 
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No, 1 had to formulate fis own proce- 
dure. Therefore the order of dismis 
passed by the tribunal and also the order 
of restoring the claim petition are not 
without jurisdiction, 

1 The third contention of the 
learned counsel for the petitioner was 
that the dismissal in default amounted 
to an award and appeal lay. for which 
reason the application for restoration 
was not maintainable. As stated earlier 
the principles of the Civil Procedure 
Code could be applied by the tribunal 
and appear to have been applied, As 
the remedy of restoration of a petition 
dismissed in default was available under 
the Civil Procedure Code so the Tribu- 
mal on the analogy of those provisions 
could entertain an application for resto- 
ration, 

ii. For the foregoing reasons, I 
do not find any force in all the three 
contentions raised by the petitioner and 
the petition must fail. The petition is, 
therefore, dismissed buf under the cir- 
cumstances of this case without any 


order as to costs, 
Petition dismissed. 
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ALL C. J.:— This is an appeal 
against an order of the District Judge 
Poonch dated 29-8-1970 by which he has 
granted succession certificate to the res- 
pondents Sanatan Dharam Sabha and 
Bodh Rai Gupta. The appellent filed an 
application for grant of succession certi- 
ficate in respect of Rs. 15,000/- lying in 
the Saving Bank Post Office Rajauri in 
the name of Bawa Rughnandan Dass Bai- 
ragi Manager of a temple known gs 
Thakurdawara Nihala Shah. The ap- 
pellant claimed to be the duly initiated 
Chela of the deceased and was there- 
fore entitled to succeed to the propertv 
left by him. The appellant did not make 
anybody party to his application but 
when a notice was published the res~“ 
pondents appeared and filed their objec- 
tions through Shri Ved Swarup Vakil, 
The objectors contended that the appel- 
lant was an imposter and was not the 
Chela of Bawa Rughunandan Das. They 
further contended that the amount of 
Rs. 15.000/- really belonged to the tem- 
ple and could not be disbursed to the 
appellant. The learned Judge examined 
a large number of witnesses on both 
sides and after a careful consideration 
of the evidence found that the appellant 
Bawa Ram Kamal Das was an imposter 
and the real claimant was Bodhraj in 
whose favour he issued the succession 
certificate, 


2. When this matter came up to 
this court in the first instance, by our 
order dated 29-4-1971 we remanded the 
case to the D. J. for giving a finding 
regarding the question as to whom the 
property in dispute belonged. The 
learned Judge, after hearing the parties 
and taking such evidence as was adduced 
before him. thas sent his report in which 
he has found that there is over-whelm~ 
ing evidence to prove that the amount in 
question was accumulated by the de~« 
ceased Bawa Rughunandan Das from 
the income of the property of the temple. 


3. At the time of arguments, 
Mr. Kotwal appearing for the appellant 
submitted two points before us. In the 
first place he argued that the court be- 
low had no right to embark on an in- 
quiry into the rights of the contending 
parties, and even if he was of the view 
that the appellant was an imposter, he 
should have rejected the application and 
had no power to grant a certificate to 
the respondent objector. Secondly it 
was argued that in a summary inquiry 
held for the purpose of granting succes- 
sion certificate it was not open to the 
Court to go into the question of the 
title of the property. But in the view 
we take in this case the second point 
does not arise for consideration at all 
Section 7 of the Succession Certificate 
Act runs as follows:— 
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“(1) If the District Court is satisfied 
that there is ground for entertaining the 
application, it shall fix a day for the 
hearing thereof and cause notice of the 
application and of the day fixed for the 
hearing— 

(a) to be served on any person to 
whom. in the opinion of the court, spe~ 
cial notice of the application should be 
given, and 

(b) to be posted on some conspicuous 
part of the court house and published in 
such other manner. if any, as the court, 
subject to any rules made by the High 
Court in this behalf, thinks fit 

and upon the day fixed, or as soon 
thereafter as may be practicable, shall 
proceed to decide in a summary manner 
the right to the certificate, 

(2) When the court decides the right 
thereto to belong to the applicant. it 
shall make an order for the grant of the 
certificate to 


(3) If the court cannot decide the 
right to the certificate without determin- 
ing questions of law or fact which seem 
to be too intricate and difficult for deter- 
mination in a summary proceeding id 
may nevertheless grant a certificate to 
the applicant if he appears to be the 
person having prima facie the best title 
thereto, 


(4) When there are more applicants 
than one for a certificate, and it appears 
to the court that more than one of such 
applicants are interested in the estate of 
the deceased. the court may. in deciding 
to whom the certificate is to be grant- 
ed, have regard to the extent of interest 
and the fitness in other respects of the 
applicants.” 

A perusal of the various sub-clauses of 
this section would clearly reveal that 
the object of the legislature is that when 
an application for grant of succession 
certificate is made, not only a special 
notice of the application should be given 
but the notice should be published in 
such manner as the court may think fit. 
The object of publication of the notice 
is naturally to ascertain the objections 
against the claim put forward by an ap- 
plicant so as to avoid the certificate be- 
ing granted to an imposter, Further 
Section 7 (1) (b) clearly lays down that 
the court has to hold a summary in- 
quiry with respect to the right to the 
certificate, Thus the argument of the 
learned counsel for the appellant that 
the court had no jurisdiction to hold a 
summary inguiry into the right or the 
claim put forward by the appellant isl. 
not correct Not- only this, 
Section 7 (4) of the Act clearly lays|- 
down that when there are more appli- 
cants than one, the court has the power 
to decide as to whom the certificate 
should be granted. This sub-section 
therefore clearly empowers the court 
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to decide even the question of the right 
to receive the certificate as between the 


petitioner and the objectors, It is true 
that under sub-section (3) the court 
cannot decide intricate questions of law 
relating to the right to the certificate. 


4, In the instant case the District 
Judge after a summary inquiry which 
was of an elaborate nature came to 4 
finding of fact that the appellant was 
not entitled to a succession certificate, 
being an imposter, and that the real 
claimant was the respondent Bodh Raj 
in whose favour the certificate was issued. 
We, therefore, see no reason to accept 
the contention of the appellant that 
even if it be held that the respondent 
Bodh Raji was the rightful claimant. the 
court should not have issued a certifi- 
cate in his name. Mr. Kotwal relied 
upon a decision of the Allahabad High 
Court in Mathura Prasad v. Kidar Nath, 
AIR 1943 All 303, 304, 305 and referred 
to the following observations therein:—- 


"In my judgment the Succession 
Act does not contemplate the case of a 
person applying for a certificate, even 
though he claims that the property in 
respect of which he applies belonged 
mot to the deceased person but to him~ 
self. Indeed. in this case we have the 
instance of a person succeeding to him- 
self which obviously cannot be contem=< 
plated by the law. Learned counsel for 
the opposite party contended that the 
succession certificate was concerned only 
with the right of collection and not with 
any question of title to the property. 
The simple answer to that argument is 
that it may be concerned only with the 
right to collect but that right must Te- 
late to the property of a deceased per-= 
son and not to the property of the ap- 
plicant himself. I am. therefore, of the 
opinion that in this case the ‘opposite 
party misconceived his remedy.” 

In this case the court clearly held that 
the opposite party had not proved his 
claim to the property. Secondly in that 
ease the objector tried to put forward 
the claim that the property did not be- 
Jong to the deceased but to himself, This 
is not the case here where the claimant 
admits that the property belonged to 
the late Mahant as Manager of the tem- 
ple. The case cited by the learned coun- 
sel is clearly distinguishable, On the 
other hand there is a string of authori- 
ties e. g.. AIR 1937 Lah 196 (2); AIR 1935 
Pat 478 and AIR 1966 All 107 wherein 
it has been clearly held that the court 
has the power to determine the rights 
of the parties to get the certificate and 


that it would be fully justified in grant- 
ing a certificate to an objector if he is 
held to be the rightful claimant, e 
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5. For these reasons there does 
not appear to be any force in this appeal 
which is dismissed with costs, 

JASWANT SINGH, J.:— I agree 


ss Appeal dismissed, 
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Bashi Ram, Appellant v, Lakhmi 
Chand, Respondent, 


Second Appeal No, 112 of 1972, D/- 
8-5-1972, against judgment of Dist, J., 
Poonch. D/- 19-2-1972, 

Index Note :— (A) Civil P, C. (1908), 
Order 23, Rule 3 — Construction of com- 
promise decree — (X-Ref:— T, P, Act 
(1882), Section 195), 

Brief Note:— (A) Ejectment suit — 
Decreed by trial Court directing eject- 
ment after one month — Appeal by 
judgment-debtor — Compromise decree 
franting extension of time for vacation 
and direction to pay higher rent — 
Compromised decree held did not create 
any fresh tenancy and only the time 
for which execution was kept in abey~ 
ance was fixed, (Para 10) 

Index Note :— (B) C. P, Code (1908), 
Order 23, Rule 3, Section 107 — Evic- 
tion suit — Consent decree by appellate 
Court — Appellate Court need not give 
fresh finding of fact (re: personal neces- 
sity of landlord) while confirming decree 
of trial Court, | 


_Brief Note:— (B) In a second appeal 
against a consent decree for evictiqn, 
confirming decree of trial Court, it was 
contended that the lower appellate Court 
ought to have recorded a finding regard~ 
ing personal necessity and then alone 
could have accepted the compromise. 


"i Held that the appellant probably be~ 
ing satisfied that it would not be possible 
for him to assail finding of fact about 
personal necessity recorded by trial 
Court, felt satisfied, by getting the ex- 
tension of time for vacation of the house 
granted by the trial Court. This, the 
appellant could legally and validly do. 
When the appellate Court dismissed the 
appeal of the appellant. it amounted to 
affirming the finding of the trial court 
as to personal necessity. It was not 
necessary that the appellate Court while 
affirming the decree of the trial Court, 
should have recorded a finding of fact 
first and then accepted the compromise, 
In the instant case, both the things had 
been simultaneously done. Things would 
have been different if parties had enter- 

into compromise before the trial of 
the issue as to personal necessity was 
held or the finding was recorded on 
merits by the trial Court, AIR 1970 SC 


FP/GP/D448/72/VMG/VBB . 
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838, Distinguished; AIR 1971 Andh Pra 
251. Followed, (Paras 11 and 13) 


Cases Referred: Chronological Paras 
AIR 1971 Andh Pra 251, Bal- 
krishnamurthy v, Mansani Veera- 
narassaiah f 
AIR 1970 SC 838 = 1969-2 SCR 
1048, Smt. Kaushalya Devi v. 
K. L, Bansal 6 
S. A. Salaria, for Appellant; D, N. 


(Mahajan, for Respondent, 

JUDGMENT :— This is second ap«= 
peal against the order of the District 
Judge, Poonch, dated 19-2-1972 whereby 
the order of the Sub Judge, Rajouri, 
dated 28-7-1971 was reversed, 

2. This appeal arises out of exx 
ecution proceedings and the facts giving 
tee to the same can be summarised as 
under :-— 


3. The respondent is the owner 
of a house situated at Rajouri which was 
in occupation of the appellant as a tenant 
paying Rs, 8/- per mensem as rent, The 
plaintifi-respondent filed a suit for eject- 
ment on the ground that the suit-house 
was required by him for his personal 
occupation, After trial, the Sub Judge, 
Rajouri, decreed the suit on 20-8-1969 
and ordered the ejectment of the appel- 
lant. after one month of the passing of 
the decree, The appellant went up in 
appeal before the District Judge, Poonch, 
where the parties entered into a com= 
promise, While maintaining the decree 
passed by the Sub Judge the parties 
agreed that instead of one month the 
ejectment of the appellant would take 
place after 14 year i e. on 27-6-1971 and 
also agreed that during this period of 
14 year the appellant would pay to the 
respondent Rs, 15/- per mensem as rent 
instead of Rs. 8/-. Recording this com- 
promise the appellate Court on 27-12- 
1969 dismissed the appeal with the 
. aabove-said modification. It appears that 
the parties kept quiet after the compro- 
mise. The plaintiff respondent on 28-6= 
1971 filed execution petition for the evic- 
tion of the appellant and also for the 
recovery of rent. 


4, The appellant contested the 
execution alleging that the consent de- 
cree was in fact a new agreement of 
tenancy. As the fresh tenancy had been 
ereated between the parties so the de- 
cree had become inexecutable. This 
plea found favour with the Executing 
Court and the decree was held to be in« 
executable and ,execution petition was 
dismissed. On appeal the District Judge 
Poonch, has reversed the said decision 
of the executing court and has held the 
decree to be executable, It is against 
this order that the present second appeal 
is directed, 

5. Mr, Salaria, on behalf of the 
appellant has challenged the order pass+ 
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ed by the District Judge, and has tried 
to support the order passed by the Sub 


Judge, Rajouri, the executing court on 
the reasoning given by the Sub Judge, 


6. The first ground of attack 
taken by Mr, Salaria is that a consent 
decree passed in a suit for ejectment 
where the ejectment is sought on the 
ground of personal necessity is no better 
than a private agreement between the 
parties, According to him, the District 
Judge while recording the compromise 
should have satisfied himself that the 
grounds for ejectment were available to 
the respondent and he should have rex 
corded a finding before he could accent 
the compromise. He has also contended 
that the circumstances of the present 
case were peculiar in nature because 
simultaneously with the execution of a 
compromise a rent-deed of enhanced 
rent of Rs, 15/~ instead of Rs, 8/- was 

executed by the appellant in favour 
of the respondent. By execution of this 
rent-deed a new tenancy came into be« 
ing and the decree became inexecutable, 
In support of his contentions Mr. Salaria 
has relied on Smt, Kaushalya Devi v, 
K. L. Bansal, Supreme Courts decisions 
reported as AIR 1970 SC 838, 


OL In reply to the above contens 
tions Mr, Mahajan contended that alk 
though a new rent deed for Rs. 15/- was 
executed inter partes but the compro- 
mise deed had simply made a change in 
the period granted by the trial court for 
vacation of the house, The trial court 
had granted one month and by means of 
t compromise eighteen months time 
instead of one month was agreed to be 
tween the parties and otherwise the de= 
cree was kept intact. A reference to 
the execution of the rent-deed also hag 
been made in the compromise and that 
did not create any fresh tenancy, Hae 
further contended that the order and 
the decree passed by the court of Dis4 
trict Judge clearly stated that the appeal 
had been dismissed on merits but the 
period for vacation only was changed 
due to the compromise of the parties, 
This very clearly meant that the learned 
District Judge had applied his mind and 
upheld the decree and had extended the 
time because of the compromise between 
the parties. Mr. Mahajan distinguished 
the authority relied on by Mr, Salaria 
on the ground that in the Supreme Court 
case the facts and the provisions relied 
on were different than in the instant 
case, 


8. I have considered the respeca 
tive contentions of the learned counsel 
for the parties and would deal with them 
one by one, 


9. The first contention of Mr 
Salaria that a new tenancy was created 
by means of a compromise, is not core 


1973 


rect, On the admitted facts the trial 
court had found the necessity for per- 
sonal occupation of the respondent in 
his favour, A perusal of the compromise 
deed would show that it simply provid- 
ed that the appellant would vacate the 
suit-house within 18 months from the 
date of the compromise i.e. upto 27-6- 
11971 and undertook to hand over pos- 
session to the respondent without any 
objection after the period. A mention 
was made in the compromise deed that 
apart from this compromise a rent deed 
at a rate of Rs, 15/- per mensem has 
also been executed which had also been 
attached to the compromise deed and 
which meant that it formed part of the 
compromise itself, These terms of the 
compromise clearly show that the neces- 
sity for personal occupation was ad- 
mitted by the parties and the time for 
vacating the house only was extended. 
The rent deed which was made part of 
the compromise might have been got 
executed as an abundant caution anly 
to ensure that the appellant will pay 
the e ced rent during the period for 
which the time for vacation had been ex- 
tended. This view gets full support 
from the decree passed by the District 
Judge wherein he has specifically dis- 
missed the appeal with the only modifi- 
cation that instead of one month the 
period of vacation was enhanced to 14 
year expiring on 27-6-1971 on the condi- 
tion that the appellant will pay Rs, 15/- 
per mensem during this period. 

_ 10. From the above facts it is 
quite clear that there was no new tenancy 
created between the parties. Only the 
time for which the execution of the de- 
cree was kept in abeyance was fixed, 

1i. The next contention of Mr. 
Salaria that the District Judge should 
have recorded a finding regarding the 
personal necessity and then alone he 
could have accepted the compromise is 
also devoid of force. In the present case 
the trial court had recorded a finding of 
fact that the personal necessity was 
proved, The appellant had filed an ap- 
peal to challenge that finding. It is al- 
ways upto the appellant to press his ap- 
peal or not. The present compromise 
indicates that the appellant probably be- 
ing satisfied that it will not be possible 
for him to assail the finding of fact’ re- 
corded by the trial court felt satisfied 
by getting the extension in time for 
vacation of the house, This the appels 
lant could legally and validly do, When 
the District Judge dismissed the appeal 
of the appellant, it amounts to affirming 
the finding of the trial court, It is not 
necessary that District Judge should 
have recorded a finding of fact first and 
then he should have accepted the com- 
promise in the present case. Both these 
things have been simultaneously done. 
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This case, therefore, stands on a different 
footing than a compromise of similar 
mature having been accepted before a 
trial court where no trial of the issue 
regarding personal necessity having 
taken place, the parties compromised, 
ATR 1970 SC 838 (Supra) relied on by 
Mr, Salaria does not apply to the facts 
of the present case, In that case the 
parties entered into a compromise before 
the trial of the issue was held or a find~ 
ing was recorded on’ merits by the trial 
court. Moreover, in that case the de~ 
cree was pasesd on the basis of an award 
which did not amount to decision on 
merits of the issue of personal necessity, 


12. More appropriate is the case 
D. Balkrishnamurthy v. Manasani Veera- 
narassaiah alias Narasimha, AIR 1971 
Andh Pra 251, wherein the Supreme 
Court case (Supra) has been distinguished 
and it has been held by the learned 
Judge as under :— 


“The principle deducible from the 
observations made by the learned Judge 
is patent. The Courts jurisdiction to 
pass an order of eviction is. no doubt, 
conditioned by the existence or proof of 
one or more of the grounds specified in 
the statute, But the satisfaction of the 
Court, which is an essential prerequisite 
for. decreeing eviction need not neces« 

y be the product of a contested pro- 
ceedings, What is material is the cogniz< 
ance or the awareness of the court that 
the requisite grounds exist. If this 
cognizance or awareness can be proved 
by the record. the fact that the order of 
eviction has emanated as a result of the 
consent between the parties will be im~ 
material, The argument of the learned 
counsel before me is tantamount to say- 
ing that the satisfaction of the court, 
which gives jurisdiction to make the 
order of eviction must be the end of pro- 
duct of a process of an adjudication made 
by the Court, I find no warrant for the 
contention so formulated by learned 
counsel, The essence of the matter ig 
that the jurisdictional fact or base must 
be established. It is not necessary that 
the satisfaction of the Court about the 
existence of the ground should spring out 
of a judicial adjudication. Even if the 
proceeding does not culminate in the 
Court’s adjudication, it is possible for it 
to be satisfied about the existence of 
the requisite condition. On a true con~ 
struction of Section 10 it is obvious that 
the competence of the court to order 
eviction need not necessarily rest on 
the satisfaction reflected in its decision. 
The satisfaction. which is not based on 
its decision, may have, nevertheless, 
arisen by reason of the facts and cir~ 
cumstances disclosed by the record.” 


13. In view of the above autho- 
tity. the view taken by the District 
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Judge that in the present case no fresh 
tenancy had come into being and a sepa~ 
rate finding on the point of personal 
necessity was not needed, is quite cor- 
rect, 
14. For the reasons given above, 
I fnd no force in this appeal which is 
dismissed with costs. 
Appeal dismissed. 
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Sardar Hardutt Singh Petitioner v. 
Ch, Mukha Singh and others, Respon- 
dents. 

Second Appeal No, 39 of 1971. D/- 
21-4-1972. from judgment and decree of 
Sub. J. (Chief Judi, Magistrate) Jammu, 
D/- 20-5-1971. 

Index Note:— (A) Partnership Act 


(1932), Section 44 — Dissolution of 
partnership — Suit for — Maintainabi- 
lity — Agreement requiring one month’s 


notice and reference to arbitration — 
Section 44 is not subject to any such 
limitation and agreement should give 
way to the clear provisions of S. 44 — 
(X-Ref :— Sections 11 and 43). 


Brief Note:— (A) A suit for dissolu- 
tion of partnership was filed on various 
grounds. of which the main grounds were 
that the partnership was at will, that 
the defendants were not interested in 
promoting the partnership business and 
had started a new firm that the defen- 
dants had shown that the business was 
running at a loss and mutual confidence 
between the partners was lost. The De- 
fendants contended that the suit was not 
maintainable as the condition laid down 
in clause 18 of the Partnership Agree- 
ment had not been fulfilled in that one 
month’s notice which was mandatory 
was not given, the balance sheet had 
not been prepared and the amount due 
10 or from each of parties had not been 
paid, 


Held. that although the applicant 
had averred in the plaint that he was 
entitled to dissolution as the partner- 
ship was determinable at will he had put 
up several other grounds for its dissolu- 
tion which were covered by Section 44 
of the Act. Under Section 11 a con- 
tract between the parties is subject to 
the provisions of the Act. Neither Sec- 
tion 43 which deals with dissolution of 
Partnership at will by notice in writing, 
mor contract between the parties can 
contro] the provisions of Section 44. In 
the absence of specific words “subject to 
a contract taken on the partners” like 
those in Sections 12 to 17 and Section 42, 
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Hardull Singh v. Mukha Singh (Jaswant Singh J.) 


ALR. 


it can safely be said that Section 44 con= 
fers an absolute and independent right 
on a partner to have the partnership 
dissolved on any of the grounds speci- 
fied therein and it is not open to the 
parties to take away that right by means 
of a contract to the contrary, That right 
could not be controlled by any stipula~ 
tion in the deed of partnership. There~ 
fore, if there is anything in an agree- 
ment which takes away the right to sue 
for dissolution of Partnership which 
right is conferred on a partner by Sec- 
tion 44 the agreement should give way. 
to the clear provisions of Section 44. 
Neither clause 18 of the said Partner- 
ship Agreement nor Section 43 could 
operate as a bar to the suit. Case Law 
discussed, (Paras 9, 13, & 14) 


Index Note:— (B) Arbitration Act 
(1940), Section 34 — Arbitration clause 
in agreement — Waiver, 

Brief Note:— (B) Where the defen- 
dants instead of filing an application 
asking for a stay of the suit under Sec- 
tion 34 of the Arbitration Act. sought 
opportunities for filing the written state- 
ment, they could not avail of the arbi~ 
tration clause of the agreement, as they 
must be deemed to have waived that 
right. AIR 1964 J. & K. 75 and AIR 
1953 All 149, Rel. on, (Para 15) 
Cases Referred: Chronological Paras 
AIR 1964 J & K 75 = 1964 Kash 

LJ 157, Radha Krishan v. State 

of Jammu and Kashmir 5 
AIR 1956 AH 194 = 1955 All LJ 

875, Raghunath Prasad v, Gur- 

dayal Prasad 13 
AIR 1954 Mad 9 = 1953-2 Mad 

LJ 396, V. Venkataswami v. 

G. Venkataswami 
AIR 1953 All 149 = 1952 All LJ 

715, Union of India v. Girish 

Chandra 15 
AIR 1952 Cal 499 = ILR (1952) 1 

Cal 257. Smt, Lilabati Rana v, 

Lalit Mohan Dey tt 
AIR 1939 All 548 = 1939 All LJ 

oy Smt, Dropadi v. Bankey 


AIR 1917 PC 116 = 45 Ind App 
61, Rahmatunissa Begum v. 
Price 10 
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I. K. Kotwal. for Petitioner; S, P. 
Gupta, for Respondents. 
JUDGMENT :— This civil second 


appeal is directed against the judgment 
and decree dated May 20, 1971 of the 
Sub Judge (Chief Judicial Magistrate), 
Jammu, whereby he affirmed the judg-= 
ment and decree dated December 19, 
1970. of the Munsiff, Jammu, dismissing 
the appellant’s suit for dissolution of 
partnership and rendition of accounts, 

2. It appears that the appellant 
sought the dissolution of partnership 
known as ‘Naiya Kashmir Transport 
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Company, Jammu, which was brought 


into existence vide deed dated February 
10, 1964, on the grounds that the partner- 
ship was at will, that the defendants 
Nos, 1 to 7 were not interested in pro- 
moting the partnership business and had 
started a new firm known as M/s. Ashoka 
Transport Serivce Jammu, that the said 
defendants had in collusion with each 
other been acting in a manner which 
had prejudicially affected his interests 
and had caused huge loss to him, that 
in breach of the partnership agreement 
the defendants had withdrawn the entire 
amount from the Jammu and Kashmir 
Bank which stood to the credit of the 
partnership, that in spite of the fact that 
the partnership had earned profits of 
thousands of rupees since the dispute 
between the parties began the defen- 


dants had shown that it was running at. 


a loss. that mutual confidence amongst 
the partners having been lost the 
partnership business could not be car- 
ried on save at a loss and that it was 
just and equitable that the partnership 
be dissolved, 

3. The suit was resisted on vari- 
ous grounds, The main defence taken 
by the contesting defendants was that 
the suit was not maintainable as the 
conditions laid down in clause 18 of the 
aforesaid partnership agreement had not 
been fulfilled in that one month's notice 
which was mandatory had not been 
given, the balance sheet had not been 
prepared and the amount due to or from 
each partner had not been paid, The 
defendants further contended that the 
suit was also not maintainable as under 
clause 10 of the agreement all the dis- 
putes between the parties had to be 
referred to arbitration, 

4. On the pleadings of the parties 
the following issues were framed :— 

1/- Whether the suit is not main- 
tainable by virtue of clause 18 of the 
Partnership Deed, admitted by the par- 
ties, without one month’s prior notice, 
which admittedly the plantiff has not 
given? O, P. Ds, . 

2/- Whether M/S Naya Kashmir 
Transport Coy. o registered under the 
Partnership Act? O. P, P, 

3/- In case Issue No. 2 is disproved 
whether the suit is not maintainable? 
O. P. Ds. 

4/- Whether the suit is. not mein- 
tainable by virtue of clause 10 of the 
Partnership Deed, without referring the 
same to the arbitration? O, P. Ds 

5/- Whether the partnership is at 
ewir”, yes, what is its effect on the 
suit? O, P. 

6/- in case Issue N. 5 is disproved, 
whether the plaintiff is entitled to get 
the partnership dissolved, if yes, under 
what circumstance? O, P., P. 
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7/- In case of dissolution of the part- 
mership, which of the parties. or: which 
one from amongst the parties are the ac- 
counting parties and what are the shares 
o one partners in the partnership? 

8/- To what relief 
entitled to? O. P, Parties, 

5. The trial court decided Issues 
Nos 1, 2, 4, 5, and 6 against the plaintiff 
and Issue No. 3 in his favour. In view 
of its findings it abstained from recording 
any finding regarding Issues Nos. 7 and 8. 

On appeal the learned Sub 
Judge, Jammu, also came to the con- 
clusion that as the provisions of Section 
44 of the Partmarship Act were subject 
to contract between the parties, one 
month’s notice in accordance with clause 
18 of the partnership agreement had not 
been given by the plaintiff, debit and 
credit statement had not been prepared 
and accounts had not been settled and 
all disputes between the parties were 
referable to arbitration, the suit was not 
maintainable. He accordingly dismissed 
the appeal. It is against this decision 
rig the present appeal has been preferr- 
ed, 

7. Appearing on behalf of the 
appellants Mr, Kotwal has urged that the 
findings of the courts below that the 
suit was not maintainable are erroneous, 
that contract between the parties is sub- 
ject to the provisions of the Partnership 
Act, that Section 44 of the Act is not 
controlled by S. 43 thereof, that the 
suit fell within the purview of Section 
44 of the Act and that since the defen- 
dants had sought opportunities to file 
the written Statement they could not 
invoke the provision, of Section 34 of the 
ek o Act, 

Mr. S5. P., Gupta learned coun- 
sel ee the réspondents has on the other 
hand urged that clause 18 of the agree- 
ment is wide enough to coverall suits for 
dissolution whether based on the grounds 
contained in Section 43 or Section 44 
of the Partnership Act,- that Section 43 
was not controlled by Section 44 of the 
Act, and that the suit was not maintain- 
able in view of the clauses 18 and 10 
of the Partnership agreement and Section 
43 of the Act. 


9. I have given the matter my 
anxious consideration and am of opinion| 
that this appeal must succeed. Though in 
his petition of plaint the appellant aver-j 
red that he was entitled to dissolution of} 
partnership as it was determinable at 
will he had also put forth several other 
grounds for its dissolution which were 
clearly covered by S. 44 of the Partnership! 
Act. A reference to S, 11 of the Partner- 
ship Act would show that contract be- 
tween the parties is subject to the provi- 
sions of the Act, A further scrutiny of 
Ss. 41, 42,43 and 44 of the Act would show 


the parties are 
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that they deal with different kinds of 
dissolutions of a firm and neither Section 
43 which deals with dissolution of 
Partnership at will by notice in writing 
mor contract between the ‘parties can 
control the provisions of Section 44 of 
the Act. Whenever the Legislature 
_fintended to leave it open to the partners 
to avoid the operation of a particular 
provision of the Act by entering into a 
contract to the contrary effect it has stated 
so in express terms just as in Ss, 12 to 
17 and Section 42, It can, therefore, be 
safely said that Section 44 of the Act 
confers an absolute and independent 
right on a partner to have the partner~ 
ship dissolved on any of the grounds 
specified therein and it is not open to the 
parties to take away that right by means 
of a contract between’ them, 


40. I am fortified in this view by 
the following observations made by 
the Privy Council in Rahmatunissa 


Begum v. Price, AIR 1917 PC 116: 

“A Partners claim to a decree for 
dissolution rests in its origin, not on con~ 
tract, but on his inherent right to in~ 
voke the court’s protection on equitable 
grounds, in spite of the terms in which 
the rights and obligations of the part< 
ners may have been regulated and de= 
fined by the -partnership contract, 

It is, not. therefore, any contraven« 
tion of Section 252 (Contract Act) for 
one of the partners to seek a dissolution 
or for the court to decree it under Sec- 
tion 254 of the Act when the partner- 
ship is working only at a loss, though 
the partnership agreement contemplated 
the continuance of the partnership be+ 
yond the date at which the suit was 
instituted.” ` : 

11. The following 
made in Smt, Lilabati Rana v. Lalit 
Mohan Dey, AIR 1952 Cal 499 would 
also be foind helpful in this connection; 

“Mr, Banerjee contends that unless 
e notice in writing is served on all the 
other partners. a suit brought by a part- 
mer, for dissolution of the partnership 
even on any of the grounds mentioned 
in Section 44 of the Indian Partnership 
Act, would not be competent. Chap- 
ter VI of the Indien Partnership Act 
deals with the dissolution of a firm. 
Dissolution may be in one of different 
ways. Section 40 refers to dissolution 
by agreement, and Section 41 to compul< 
sory dissolution. Section 42 deals with 
the dissolution on the happening of cer~ 
tain specified contingencies, Section 43 
refers to dissolution of partnership at 
will by notice in writing and Section 44 
is about dissolution by the court. Secs 
tions 45 to 55 deal with various contin- 
gencies after dissolution, method of tak- 
fing accounts etc. 

The interpretation sought to be pul 
by Mr, Banerjee on Section 43. if accept- 


observations 
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ed, would have the effect of making 
Section 43 the controlling Section of all 
the different kinds of dissolution. It is 
patent that no reference to any service 
of notice is made in Section 41 or 42 or 
44 of the Act. It will also appear that 
a service of notice is not possible in some 
of these cases, If a dissolution is to be 
effected after service of notice, then that 
notice must be in writing as required 
by Section 43 of the Act. But on the 
other hhand, if dissolution is sought for 
mot on serving of notice but on fulfilling 
certain conditions specifically mentioned 
in one of the Sections referred to above, 
then service of notice is not the “sine 
qua non” in each of those other cases, 
xx XX- XX 

In the present case also. the plaint in 
one part is founded upon dissolution by. 
service of notice of a partnership at will. 
The prayer founded on that part of the 
case is for a declaration that the partner~ 
ship stood dissolved with effect from the 
date of service of such notice. But 
there is the alternative prayer made in 
the plaint that the partnership be dis- 
solved by a decree of the court and there 
are sufficient materials in the plaint in 
support of that alternative prayer, Even 
if the first prayer which is based upon 
the service of a notice dissolving ‘the 
partnership is hit by the provisions con~ 
tained in Section 43 of the Act and can~ 
not be granted the court is still bound 
to consider the other alternative prayer, 
That prayer is not founded on any ser- 
vice of notice, but on other materials 
referred to and relied upon in the plaint, 


xx xx xx 

On a reading of the Sections themselves, 
there is no doubt that the provisions 
contained in Section 43 of the Act do 
not control the other provisions of this 
Chapter and that it is possible to have 
the partnership of a firm dissolved 
even when no notice in writing had 
been given as required under Sec, 43. 
ne objection, therefore, must be overs 


12. Again the following passage 
occurring in the decision of the Madras 
High Court in V, Venkataswami v, G. 
Venkataswami, AIR 1954 Mad 9 also 
lends support to my view, 

“The only contention which requires 
consideration is the existence of clause 28 
of the partnership agreement which 
provides that: 

“If any partner is not willing to 
continue as partner in the gaid cinema, 
he should transfer and sell his share of 
the amount credited in his account to- 
wards capital of the cinema to all other 
partners or to some of them or to one 
of them but he has no right to sell the 
same to outsiders,” 

This clause, ıt is contended, is a bar 
to the maintainability of the suit as the 
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right to institute a suit for dissolution 
under Section 44. partnership is exclud- 
ed by the clause. Reliance was placed 
in. support of this position on a decision 
of the Allahabad High Court in Smt. 
Dropadi v. Bankey Lal. AIR 1939 AN 
548. Under Section 11, Partnership Act. 
the mutual rights and duties of the part- 
mers of a firm are ta bė determined by 
the contract between the parties and 
such contract between the parties mav 
be express or implied. But this is how- 
ever, made subiect to the provisions of 
the Act. 

Assuming for a momen that CI. 22 
of the partnership deed amounts to a 
contract to the contrary, the question is 
whether it is open to the partners to con- 


tract out of the right conferred by S, 44,: 


Section 44, it may be observed is not 
made subject to the contract between © 
the parties and gives a right to the part- 


mers to seek the assistance of the court- 


to have partnership dissolved on grounds 
specified in. the Section, Section 11 
makes the -contract between the parties 
subject A the provisions of- Act, an 
‘Section 44 being one of the provisions 
of the Act, the contract is undoubtedly... 
subject to the right. under Section 44; 
Section 11, therefore, does not override 
the provisions of Section 44. In the 
Act itself whenever the Legislature in- 
tended that the right..conferred under a 
particular Section is “to be subject to‘ 
the contract between the parties, it has 
expressly stated so. for example Sec- 
tions 12 to 17 and Section 42, On a 
Plain reading therefore of the provisions 
of the Act it seems to me clear that the - 
Clause in.the partnership deed would 
mot affect in any manner the right of 
‘the partmer to institute a suit for dis~ 
‘solution provided the grounds enumerat- 
ved in Section 44 exist.” 

= 13. The decision of the Allahabad 
‘High Court in AIR 1939 All 548, to 
which my attention has been drawn by 

Jearned counsel for the respondents 
cannot be relied upon as the court in 
the latter decision namely Raghunath 
Prasad v, Gurdayal Prasad, AIR 1956 
‘All 194, observed as follows in respect 
thereof, 

"It is also argued by the learned 
counsel for the appellants that the right 
to sue for dissolution of der ida has 
been conferred on them by Section 44, 
Partnership Act. and that, therefore, it 
could not be controlled by any stipula- 
tion in the deed of partnership. We 
consider that this contention has force, 
but in view of the case reported in AIR 
1939 All 548 and of the consideration 
that the appeal can be disposed of on 
another point. we da not express any 
final opinion on the contention, 

There are certain provisions of the 
Act which confer rights on partners but 
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make them subject to contract between 
them, They are to found in Sec- 
tions 12 to 17. Similarly there are cer- 
tain provisions e.g. those contained in 
Section 19 (2) which are subject to usage 
or custom of trade, But Section 44 is 
not subject to any such limitation, The 
right conferred by this Section on par- 
ties is absolute, Section 11 lays down: 

“Subject to the provisions of this 
Act, the mutual rights and duties of the 
partner of a firm may be determined by 
contract between the partners, and such 
contract may be express or may be im- 
plied by a course of dealing, Such con- 
tract may be varied by consent of all 
the partners and such consent may be 
_express or may be implied by a course 
of dealing.” 

It will follow from the language of 
this Section that. while partners can re- 
gulate their rights by mutual agree- 
ments, such agreements must remain 
subject to the provisions of the Act in- 
cluding Section 44. If, therefore, there 
sis anything in an agreement which takes 
-away the right to sue for dissolution of 
partnership—which rightis conferred on 
‘a partner by Section 44—the . agreement 
should give way to the clear provisions 
of Section 44. Such a view was ex- 
pressed in the case reported in ATR 1954 
Mad 9. which dissented from the afore- 


asaid Allahabad case, 


-- It may be mentioned that the learn- 
ed Judges who decided the Allahabad 
case had this very partnership deed be- 
fore them for consideration and the then 
suit was also for dissolution of partner- 
ship. That decision was given in 1939 i.e. 
a the enactment of the Arbitration 
ct. 

But paragraph 18 of the second 
Schedule of the Code of Civil Procedure 
was then in force and the attention of 
the learned Judges was not invited to 
that provision of law. We have gone 
through the judgment and we find no 
reference to paragraph 18 of the Second 
A e of the Code of Civil Procedure 
in it.” 

14, Thus neither Cl, 18 of the said 
partnership agreement nor Section 43 of 
the Partnership Act could operate as a 
bar to the suit and the findings of the 
courts. below in this regard are clearly 
erroneous, : 

15. The finding of the courts be- 
low that the suit is not maintainable in 
view of clause 10 of the partnership 
agreement is also erroneous, According 
to Section 34 of the Arbitration Act if 
a person who has been a party in an 
arbitration agreement brings a suit ig- 
noring that agreement the defendani’s 
remedy if he wants to rely on that 
agreement is to make an application for 
the stay of the suit before filing the 
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written statement or taking any other 
steps in the proceedings, As in the in- 
stant case, the defendants instead of 
filing an application asking for the stay 
of the suit under Section 34 of the Arbi- 
tration Act sought opportunities for fil- 
ing the written statement, they could 
not avail of clause 10 of the agreement. 
I am fortified in this view by a decision 
of this Court in Radha Krishen v. State 
of Jammu and Kashmir, AIR 1964 
J & K 75, where it was held as follows: 


If a party after knowing the case 
against him prays for an adjournment 
to file the written statement, that will 
be deemed to be a step in the proceed- 
ings.” 

The observations made in Union of 
India v. Girish Chandra, AIR 1953 All 
149, are also to the same effect. 


16. For the foregoing reasons, I 
allow ‘this appeal with costs, set aside 
the judgments and decrees of the courts 
below. and remand the case to the trial 
Court for decision in accordance with 
law after determination of Issues Nos, 7 
and 8 which were Jeft undetermined by 


it. 

17. The parties are directed to 
appear before the trial Court for further 
directions on May 6, 1972. 

Appeal allowed, 
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Roshan Lal Sethi, Petitioner v. The 
Tahsildar, Rajouri and others. Respon- 


dents. 
Writ Petn. No. 100 1969. D/- 
17-4-1972. 4 
Index Note:— (A) Jammu and Kash- 
mir Municipal Act 2008 Fasli (1951 A. Ð.) 
Section 101 — Dharat contract dues — 


Recovery — Procedure — Not recovera- 
ble as arrears of land revenue, 


Brief Note:— (A) There is no provi= 
sions in the Municipal Act to recover the 
Dharat contract dues as arrears of land 
revenue and therefore the action of the 
Executive Officer in issuing Recovery 
Certificate and the consequent order of 
the Tehasildar were illegal. Section 101 
of the Act gives a complete machinerv 
for the recovery of tax and other dues 
under the Act. It is only the sum due on 
account of tax in respect of anv property 
which is recoverable as arrears of land 
revenue and the proviso to Section 101 
(4) does not -apply to the amount of 
Dharat contract dues. Even the procedure 


as wiven in Section 101 has not been” 


complied with. (Paras 7 and 8) 


FP/FP/D446/72/MSR/KSB 


A. I. R. 


Index Note:— (B) Constitution of 
India, Art. 226 — Illegal recovery of 
contract dues — Alternative remedy — 
Existence of — Petition if maintainable. 

Brief Note:— (B) When an` illegal 
recovery is being made and discrimina- 
tion is alleged, then the petition is maina 
tainable irrespective of the fact an alter= 
native remedy may have been available, 
Even if recovery is sought to be made of 
an amount which is due from a person 
under a contract and the proceedings are 
not legal. the petition will be maintain- 
able in that case also. (Para 5) 


S. A. Salaria, for Petitioner: Amar 
Chand and Avtar Singh, for Respondents. 
_ JUDGMENT:— This is a petition for 
issue of a writ of certiorari pravine the 


court to quash the order of respondent , 
No, 1 dated 7-10-1969/24-11-1969. oi 


2. The brief facts of this case are 
that the petitioner. who is a resident of 
jouri, was appointed a contractor to 


‘collect Dharat in the Notified Area Com= 


mittee of Raijiouri from 31-3-1965 to 
30-3-1966. The total amount of contract 
money payable was fixed at Rs. 62.100/-. 
The petitioner alleged that he had made 
part payments of Rs. 35.525/- and the. 
balance of Rs. 26.575 was pavable . bv 
him. He further alleged that due to Indo- 


: Pak conflict in 1965 and large scale ine? 


filtrations in the Poonch-Raiouri Dis; 
trict his business suffered a big set backs 


_ as about 90 per cent. of population of: 
' Rajouri Tehsil migrated to the other side 


of the cease-fire line so he could- not pav.. 
the balance amount. He also alleged that! 
he represented tothe Notified Area Com 
mittee about his loss and the difficulties; 
Pursuant to those representations the 
Notified Area Committee passed a resolu 
tion on 29-1-1966 and recommended to. 
the Government that a remission of Rs.’ 
20,000/- should be granted in favour of; 
the petitioner. This recommendation, ac 
cording to the petitioner. was supported’ 
by the then Director Local Bodies, Shri 
S. L. Koul. According to the netitionen: 
the Government also got a further probe 
made in the matter and the Secretary to 
Government. Health Department (In= 
charge Local Bodies) had also | declared? 
that the petitioner had suffered losses in: 
Dharat realisation due to abnormal 
conditions prevailing in 1965 held the 
petitioner to be entitled to a remission of 
Rs. 20,000/-. The details of the present 
grievance are given by the petitioner in 
paras. Nos. 7 and 8 of the petition wheres 
in he has alleged that in spite of the 
abovesaid recommendation and declara= 
tion of entitlement of the petitioner to 
a remission of Rs. 20.000/- respondent 
No. 2 had issued a certificate to resnon= 
dent No. 1 to recover a sum of Rs. 26,575/2 
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as arrears of land revenue. The petitioner 
also alleged that the impugned order is 
passed in violation of the fundamental 
rights inasmuch as that the petitioner 
has been discriminated in the matter of 
grant of remission whereas a remission 
in similar circumstances was granted to 
the DHARAT contractor by the Town 
Area Committee Ranbir Singh Pura and 
respondent No. 2 has not treated him in 
the same manner as the Ranbir Singh 
Pura contractor was treated. Two further 
objections are also raised under the hear~ 
ing “grounds.” The first being that under 
Section 101 of the Municipal Act the re~ 
covery of Dharat tax could only be effect~ 
ed by the machinery under the said Act 
and the same could not be recovered as 
arrears of land revenue. Secondly. that 
the amount of tax was barred by limita- 
tion and realisation of an amount which 
fis not legally recovered cannot be effecta 
ed as arrears of land revenue. 


° 3. 
tions have been filed bv respondents Nos. 
1 and 3 through Mr. Amar Chand. Addi- 
tional Advocate General. and respondent 
No. 2 through Mr. Avtar Singh, Advocate. 
An affidavit of Shri Chuni Lal Sharma, 
„Secretary of the Notified Area Com- 
mittee. Raiouri. has also been placed on 
record. These objections and affidavit are 
identical in nature and raise three preli-« 
minary obiections: Firstly that an alter- 
native remedy was available to the neti- 
.tioner: Secondly. that as the amount per~ 
stains to contract the writ petition is not 
maintainable and thirdly that the petition 
does not involve anv legal or constitu~ 
tional point. On facts, these objections 
‘alleged that the facts which are alleged 
‘bv the petitioner in order to show that 
che suffered a loss were not correct and in- 
fact the business at Rajouri had not af 
all been affected. It is further alleged 
that the resolution passed by the Noti- 
fied Area Committee was against facts as 
it was found to be so-when a probe into 
the allegations was made by the Deputy 
Director Local Bodies who came to the 
conclusion that the business had not at 
all been affected. As such the represen« 


tation of the petitioner and the recom+” 


mendation of the Committee were rightly. 
rejected. As far as the grant of remission 
to the DHARAT contractor was con- 
cerned it was submitted by respon= 
dents Nos. 1-and 3 that the circumstances 
were very different in R. S.. Pura because 
the Armv had got the whole town vaca~ 
ted during the conflict and the business 
had come to a dead stop. The position in 
both the cases being factually different the 
question of discrimination did not arise, 
As regards the recovery Proceedings, 
tespondent No. 2 svecifically alleged that 
he had authorised respondent No. 1 to 
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recover the amount due from the beti- 
tioner. Whether the recovery could be 
made as arrears of land revenue or not, 
the respondents simply said that respon- 
dent No. 1 has powers to recover as 
arrears of land revenue by. attachment 
and sale of the property of the petitioner. 
The applicability of Article 86 of the 
Limitation Act was also denied. 


4, The counsel for the parties 
were heard at length. It is a matter of 
Tegret that both the parties hava framed 
their pleadings in a very loose manner. 
The petitioner has not put on record anv 
material document except an attested conv 
of the notice dated 24-11-1969 served on 
the petitioner by respondent No. 1 asking 
him to deposit the amount of Bs. 26575/- 
due from him into the treasury on 25~11- 
1969. None of the parties has placed on 
record the recovery certificate whereby 
respondent No. 1- was authorised bv res- 
pondent No. 2 to recover the amount as 
arrears of land revenue. So the petition 
has to be decided on whatever material 
has been placed on the file. 


- 5. Taking the preliminary obiec- 
tons first,I am of the opinion that none of 
the objections have any force. Although the 
Municipal Act provides a right of appeal 
under Section 103 but the appeal can 
be filed against the orders passed under 
Section 101. The present order does not 
fall under Section 101 so strictly speak- 
ing no appeal could be filed. Moreover, 
when an illegal recovery is being made 

d discrimination is alleged then the 
petition is maintainable irrespective of 


_the fact that an alternate remedy may 


have been available. Even if recoverv 


-is sought to be made of an amount which 
.is due 


from a person under a contract 
and the proceedings are not legal the 
petition will be maintainable in that case 
also. The third preliminary . obiection 
is very. vague and needs no discussion. 


6. As far as the controversy rais- 
ed by the petitioner that he had suffered 
a huge loss due to Indo-Pak conflict and 
certain recommendations were made bv 
the Notified Area Committee which en- 
titled him to a remission are set at rest 
by the findings of fact which had been 
made on enquiry by the Deputy Director 
Local Bodies in which he has renorted 
that the conditions of the Raiouri town 
during Indo-Pak conflict did not warrant 
anv remission being granted to the peti- 
tioner. At the most it can ba said that 
these facts are disputed between the 
parties and this Court cannot act upon 
the disputed facts nor can enter upon 
any enquiry as to the truth of either 
case, Similarly the point of discrimina- 
tion also has no force because as shown 
by the respondents, Ranbir Singh Pura 
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and Rajouri were not similarly circumst- 
anced. Ranbir Singh Pura had been got 
vacated by the Armv and there was no 
business worth the name during the 
period in question whereas Raiouri town 
was transacting normal business. 


7. The only point which merits seri- 
ous consideration in this case is as to whe= 
ther an amount due under a Dharat con- 
tract can be recovered as arrears of land 
revenue. The recovery of the tax 
amounts can be effected according to the 
procedure laid down in Section 101 of 
the Municipal Act. The relevant portion 
of the said section for the sake of facili- 
tv is quoted as under :— 


"101, (1) When any arrears of tax. 
water rate. rent. fee or. anv other monev 
claimable bv a council under this Act 
shall have become due. the Executive 
Cfficer shall, with the least practicable 
delay cause to be presented to the per- 
son liable for the pavment thereof, a 
bill for the sum claimed as due. 

(2) Every such bill shall specify 

(a) the period for which, and 

(b) the property. occupation or thing 
in respect of which the sum is claimed. 
and shall also give notice of— 


(i) the liability incurred in default of 
Payment. and : 

(i) the time within which an appeal 
mav be preferred as hereinafter provided 
against such claim. 


(3) If the sum for which anv bill 
has been presented as aforesaid is not 
paid into the Municipal Office or to a 
person authorised by anv bve-law in that 
behalf to receive such pavments. within 
fifteen days from the presentation there- 
of. the Executive Officer or any officer 
authorised by the Executive Officer In 
this behalf, may cause to be served upon 
the person liable for the pavment of the 
said sum a notice of demand. 

(4) If the person liable for the pay- 
ment of the said sum does not within 
fifteen davs from the service of such 
notice of demand either— 

_(a) pay the sum demanded in the 
notice, or 

(b) show cause to the satisfaction of 
the Executive Officer or such officer as 
the Executive Officer may authorise in 
this behalf. or 

(c) prefer an appeal in accordance 
with the provisions hereinafter mention- 
ed: such sum with all costs of the reco- 
very may be levied under a warrant 
caused to be issued bv the Executive Of- 
ficer or an officer dulv authorised bv 
him. by distress and sale of the immov- 
able property of the defaulter: 

Provided that when anv such sum is 
due on account of tax pavable under this 


ALR. 


Act in respect of any property. it shall 
be first charge on the property in res- 
pect of which it is pavable and shall also 
be recoverable as arrears of land revenue 
subject to the condition that nothine in 
this proviso shall authorise the arrest of 
a defaulter.” 

From the provisions of the section above 
quoted it is quite clear that the Execu- 
tive Officer of a Committee has to send 
a bill to the defaulter and in case the 
payment is not made within 45 davs then 
a notice of demand is issued asking the 
defaulter to pav the amount and in case 
of failure to pay within fifteen days in 
spite of the notice then a warrant of at=- 
tachment can beissued and the property 
can be sold. This gives a complete 
machinery for the recovery of the tax 
dues. The counsel for the parties have! 
not been able to show anv provision in 
the Municipal Act under which a certi- 
ficate can be issued by respondent No. 2 


to the Collector or Tehsildar to recover] 


the amount due as arrears of land re- 
venue. Under the above circumstances 
respondent No. 2 could not authorise 
respondent No. T to effeet the recoverv. 
The only provision is contained in proviso 
to clause 4 of Section 101 as auoted 
above but that pertains to the recovery 
of a tax due in respect of a property 
and does not apply. to the amount of 
Dharat contract due as in the instant], 
case. 


8. Tt was argued by the learnedf 
counsel for the respondents that respon- 
dent No. 1 will be deemed to be exercis- 
ing powers under Section 101 of the} 
Municipal Act. This contention has no 
force because the respondents themselves 
have admitted that respondent No. 2 
authorised respondent No. 1 to effect the 
recovery. Moreover, the notice which 


was issued by respondent No. 1 on 24-]: 


‘11-1969 directed the petitioner to deposit 
the amount by the next dav Le. 25-11- 
969. The procedure as given in Sec- 
tion 101 of the Municipal Act is not com- 
plied with. It was also admitted at the 
bar bv the counsel for the petitioner and 
respondent No. 2 that the Tehsildar was 
neither the Chairman nor the Executive 
Cfficer of the Notified Area Committee 
Rajouri at the time when this order had 
been issued. 

9. For the foregoing reasons, the 
Tecovery proceedings taken bv respon- 
dent No. 1 are not according to law and 
cannot be allowed to continue. The order 
of respondent No. 1 dated 24-11-1969 is, 
therefore. quashed bv a writ of cer- 
tiorari. This of course will not in anv 
way prejudice anv proceedings which 
respondent No. 2 can take for recovery 
of the defaulted amount under the Muni- 
cipal Act. The petitioner will also be 
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entitled to costs which are assessed at 
Rs. 100/- (Rupees one hundred) and will 
be paid by respondent No. 2 only. 

- Petition allowed. 
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_ Rasul Lone, Appellant v. Ghani Mir, 
Respondent. 

Second Appeal No. 67 of 1970. DJ- 
9-10-1972 against order of Dist. J. Anant- 
nag D/- 22-12-1969. 

Index Note:— (A) Evidence ‘Act 
(1872), S. 35 — Entries in Revenue Re- 
cords — Entry ‘Hassab Partah Deh’ in 
column of tenant does not per se in- 
dicate that the person in whose favour 
the entry has been made is in adverse 
possession, nor is the nee anv proof of 
adverse possession. AIR 1967 J & K 149. 
Overruled. (X-Ref:— Words and Phrases 
— ‘Hassab Parteh Deh’). 
Limitation Act (1963). Arts, 64-65). 


Brief Note:— (A) The entry ‘Hassab 
Partah Deh’ denotes that the rent pay= 
able is equal to the land revenue and 
thus has reference only to the quantum 
of the rent pavable and not to the na- 
ture of the possession of the person 
concerned, (Case law discussed). 


} (Paras 2. 3) 
Cases Referred: Chronological Paras 
‘ATR 1967 J&K 149 = 1967 Kash 


LJ > Ahmad Wani v. Lassu 


Gana 
AIR 1936 Lah 461 = 38 Pun LR 804. 
Girdhari Ram v. Qasim 2 
AIR 4935 All 76 = 1934 AN LJ 
1247, Amjad Ali v. Ghafoor Mohd, 
Khan ; 2 
AIR 1932 Lah 586 = 33 Pun LR 771, 
_ Sohawa Singh v. Kesar Sinsh 2 
AIR 1930 Lah 991 = 31 Pun LÈ 
243, Ghulam Murtaza v. Nagina 2 


J. N. Bhan, for Appellant: K. N. 
Raina. for Respondent. 

ALI C. J.:—The point Involved . in 
this reference to the Full Bench is as 
follows :-— 

“Whether the entry of Naadi Hassab 
Partah Deh appearing in the column of 
tenant prima facie and per se proves that 
the person in possession was holding ad- 
versely to the owner?” 

2. The plaintiffs had brought a 
suit for a declaration that they were 
owners of the land in dispute. having 
acauired title by adverse possession 
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against the owner and praved for an in- 
junction restraining the owner from in- 
terfering with their possession. The suit 
was decreed by the trial Court which ac- 
cepted the allegations of the plaintiffs, 
but on.appeal the District Judge Anant- 
nag accepted the appeal, reversed the 
decree of-the trial Court and dismissed 
the plaintiff's suit, holding that there 
was no question of adverse possession 
and that the entry ‘Hasb Partah Deh’ 
would not indicate that the plaintiffs 
were in adverse possession. When this 
matter was heard by me and Jalal-ud- 
Din J. reliance was placed bv the coun- 
sel for the appellant on a Division Bench 
decision of this Court in Ahmad Wani v. 
Yassu Ganai. 1967 Kash LJ 135 = (AIR 
1967 J. & K. 149) wherein their Lordships 
observed in passing that an entry Hasab 
Partah Deh is prima facie proof of ad- 
verse possession. In this connection 
Bhat J. who spoke for the Court observ- 
ed as follows :— 


«ee.and that possession is shown as 
Hasb Partah Deh which means that the 
plaintiffs did not recognize anvbody other 
than themselves as the owners of this 
land and therefore paid the land revenue 
direct to the Numberdar.” 

Although their Lordships held that on 
the facts and evidence adverse possession. 
was proved, vet they have clearlv ob- 
served that an entry shown as Hasab 


` Partah Deh clearly proves the fact that 


the tenant did not recognize anvbodv 
other than himself as the owner of the 
land. It is the effect of this observation 


that is being questioned before us in the 


Full Bench. It however, appears that 
there is complete identity of view with 
respect to the legal position amongst the 
counsel for the appellant and the respon- 
dent. Both of them have contended that 
the observations made by the Division 
Eench were wrong in law and there was 
no warrant for holding that the entrv 
Hasab Partah Deh per se indicated that 
the tenant had started prescribing bv 
adverse possession, or had in anv wav 
started denving the title of his landlord. 
Mr. Bhan appearing for the appellant 
relied on two authorities: Amiad Ali -v. 
Ghafoor Mohd. Khan. AIR 1935 All 76 
and Girdharj Ram v. Qasim, .AIR 1936 
Lah 461. In Amjad Als case (supra) 
Niamatullah J. (as he then was) in almost 
similar circumstances observed as fol- 
lows :— 

‘In the absence of other evidence, 
the entrv in the khasra would have been 
taken to be prima facie evidence of the 
fact that such occupier is a tenant, as 
he is recorded.” 

A Similar view was taken by the Lahore 
High Courtin AIR 1936 Lah 461 (Supra) 
where Jai Lal J. observed as follows:— 
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“In the column of rent paid by the 
tenant the amount of rent is mentioned. 
In subsequent entries the amount of 


Tent is not mentioned and what is re- . 


corded is that the amount is the same as 
the land revenue pavable in respect of 
the land by the landlord to the Govern- 
ment. On such an entry in my opinion 
the learned District Judge has reached 
the correct conclusion that a presump- 
tion arises that the relationship of land- 
lord and tenant existed between the 
Parties.” f 

To the same effect are the decision in 
AIR 1932 Lah 586, 31 Pun LR 243 =i 
{AIR 1930 Lah 991) and 33 Pun LE 


771. All these authorities clearly hold- 


that: the words ‘Naadi Hasab Partah 
Deh’ are proof of the fact that 
the person recorded as such continues 
to bein possession as a tenant. and 
unless there are other circumstances to 
indicate that such a person has acauired 
|title by adverse possession. the entry per 
se would be no evidence of adverse pos-< 
session. It seems to us that the decisions 
given by the High Courts (Supra) lav 
down the correct law on the subiect. A 
literal translation of the words ‘Hasab 
Partah Deh’ would clearly indicate that 
it has reference only to the-auantum of 
the rent pavable and not to the nature 
of the possession of the person concern- 
ed. In these circumstances if the entrv 
indicates as to how and what is the rent 
payable, how can it be construed to be 
an overt act of adverse possession bv 
the person who supports this entrv. It is 
well settled that when a person enters on 
the land as a tenant. he continues to be 
a tenant unless he shows some overt act 
by which he has converted his permissive 
possession into an adverse one. The en- 
try Hasab Partah Deh bvitself is absolu- 
tely innocuous and does not constitute 


any evidence of an overt act amounting . 


to adverse possession . To this extent. 
therefore, the observations of a Division 
Bench of this Court (sunra) are not 
legally correct and must be overruled. 


3. For these reasons we answer 
the question referred to us in the fol- 
lewing wav :— 

“The entry Hasab Partah Deh does 
not per se indicate that the person in 
whose favour the entry has been made 
is in adverse possession, nor is the en- 
try anv proof of adverse possession at 
all. but it merely denotes that the rent 
payable is equal to the land revenue 
and thus has reference onlv to_ the 
quantum of the rent pavable. If, how- 
ever, apart from the entrv there are 
other circumstances or evidence to prove 
adverse possession, that is a different 
matter which can be taken into account 
by the Court.” 


ALR. 


4, The reference having béen de- 
cided accordingly the case will now go 
back to the learned Single Judse from 
where it was originally referred to the 
Division Bench before being referred to 
us. In the circumstances there will be 
no order as to costs. 

MIAN JALAL-UD-DIN, J. 15. 

I agree. 


MUFTI BAHA-UD-DIN, J. 16. 
T agree. 
: Answered accordingly, 
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S, MURTAZA FAZL ALI C. J, AND 
JASWANT SINGH J. 

Smt. Bimla Kapur, Appellant v. 
Rajinder Kapur Respondent, ~ 

Civil First Misc. Appeal No. 20 of 
1971, D/- 10-7-1972 from decision of 
Dist. J. Srinagar, D/- 24-11-1970. 


_ Index Note:— (A) Jammu and Kash- 
mir Limitation Act 1977 Svt. (A. D. 1920), 
Art. 156 — Applicability — Article 
governs appeals under special Acts like 
the J.&K. Guardians & Wards Act. 1977 
Svt. (A. D. 1920) and is not confined to 
appeals under the Code of Civil Proce- 
dure only — Limitation Act and the C. P. 
Code both being procedural statutes have 
te be read together — Emphasis is more 
upon the procedure applicable to appeal 
than on the right of appeal conferred 
under an Act. (1886) ILR 13 Cal 221 and 
AIR 1920 Mad 407 and (1912) 16 Ind Cas 
149 (All) (FB), AIR 1928 Lah 488 and 
AIR 1964 SC 1099, Foll. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1964 SC 1099 = (1964) 6 SCR 

129, Vidyacharan Shukla v. 


Khubchand Baghel 4 
‘AIR 1928 Lah 488 = 110 Ind Cas s 
374. Mt. Pana Bibi v. Mahla 4 


AIR 1920 Mad 407 = 37 Mad LJ 

110. Ramaswamy Pillai v. Tahsil- 

dar of Madura 3 
(1912) 16 Ind Cas 149 = ILR 34 

All 496, (FB) Dropadi v. Hiralal 3 
(1886) ILR 13 Cal 221 = Aga 

Mohamed v. Cohen 3 


` S. P. Gupta and S. P. Vohra. for 
Appellant; Sunder Lal and R. N. Kaul, 
for Respondent. 


JASWANT SINGH J.— Thisis a 
mother’s appeal under Section 47 of the 
Guardians and Wards Act. 1977 (1920 
A. D.) against an ex parte judgment and 
order dated November 24, 1970, of the 
learned District Judge, Srinagar. allow- 
ing the application of the respondent 
under Section 25 of the Act and directing 


HP/HP/E401/72/AGT 


1973 


the appellant to hand over custody of 
her three minor children namely Neera 
aged 9, Sanieey aged 6, and Sameera aged 


5 to the respondent. who is admittedly the - 


father of the minors. 

2. Mr. Sunder Lal appearing on 
behalf of the respondent has raised a 
preliminary obiection to the effect that 
the appeal is time barred and should be 
Tejected on that ground. He has urged that 
the appeal ought-to have been filed with- 
in 90 davs of the passing of the impugned 
order as required by Article 156 of the 
State Limitation Act. 1977, which governs 
the case and since it has been filed on 
July 1. 1971, it is clearly barred. 

Mr, S. P. Gupta appearing on behalf 
of the appellant has. however, contended 
that Article 156 of the Limitation Act 
applies onlv to appeals. the risht to file 
which is given by-the Code of Civil Pro- 
cedure and since the right of appeal in 
the present case is conferred by Section 
47 of the Guardians and Wards Act and 
no Period of limitation in respect thereof 
is prescribed in the Act, the appeal can- 
not be held to be time barred. 


3. We have given our careful con- 
sideration to the submissions of the learn< 
ed counsel for the parties and are of the 
opinion that the preliminary obiection 
raised by Mr. Sunder Lal is sound and 
must prevail. It is now well settled by a 
catena of authorities that Article 156 of 
the Limitation Act is not confined to 
appeals the right in respect whereof is 
conferred by the Code of Civil Procedure. 
but applies even to appeals arising under 
Special Acts which are governed bv the 
Code (of Civil Procedure) in so far as 
procedure is concerned. : 

In Aga Mohamed y. Cohen. (1886) 
ILR 13 Cal 221. a Division Bench of the 
Calcutta High Court. while dealing with 
an appeal from the court of the Recorder 
of Rangoon to the High Court under Sec- 
tion 49 of the Burma Courts Act 
of 1875) held:— 

“The Limitation Act. Sch II. Art. 156, 
when it speaks of the Civil Procedure 
Code is, on the face of it. speaking of a 
Code which relates to procedure. and does 
not ordinarily deal with substantive rights 
and the natural meaning of an appeal 
under the Civil Procedure Code appears 
to us to be an appeal governed by the 
Code of Civil Procedure so far as pro- 
cedure is concerned.” 
In Ramaswamy Pillai v. Tahsildar of 
Madura, AIR 1920 Mad 407. a Division 
Bench of the Madras High Court while 
dealing with the auestion of the period 
of limitation for an anneal under Sec- 

. tion 54 of the Land Acquisition Act 
(1 of 1894) observed as follows:— 

“There seems to be no good reason 

for saying that an appeal under the Civil 
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Procedure Code means only an appeal, 
the right to prefer which is conferred by 
the Code itself. On the other hand. it 
would not be straining the language of 
the article too much to hold that an -ap- 
peal, the procedure with regard to which 
from its inception to its disposal is gov- 
erned by the Civil Procedure Code. mav 
rightly be spoken of as an appeal under 
the Code. This interpretation seems to us 
to be strengthened by the reference in 
Art. 156 itself to Art. 151 of the same 
Schedule. Article 151 provides for appeals 
from a decree or order of the High Court 
in the exercise of its original jurisdiction. 
Now. though the right to appeal from 
such decrees or orders is not given bv the 
Code of Civil Procedure but by the Let- 
ters Patent Act. vet Art. 156 speaks of 
such appeals as appeals under the Civil 
Procedure Code. That also tends to show 
that what is meant bv the Legislature is 
appeals, the hearing and disposal of 
which is governed bv the rules of proce- 
dure laid down in the Civil Procedure 
Code.” 

Again in Dropadi v. Hira Lal. (1912) 16 
Ind Cas 149 =ILR34All 496 (FB). Sir 
Henry Richards C. J. while dealing with 
an identical questions said:— 


“There are several Acts. for example, 
the Succession Act. the Probate and Ad-- 
ministration Act. and the Land Acquisi- 
tion Act, which make the Code of Civil 
Procedure applicable to proceedings under 
the Act and give a right of appeal to the 
High Court. but do not prescribe anv.. 
period of limitation for the appeal. It has 
always been assumed. probably rightly. 
that such appeals are appeals under the. 
Code of Civil Procedure. governed bv.’ 
what is now Art. 156 of Sch. I to the 
Limitation Act. and bv the general pros.. 
visions of the Act also.” 


4, The phrase “appeal under the: 
Code of Civil Procedure” occurring in 
Article 156 of the Limitation Act of 1908 
came up for interpretation before the Su- 
preme Court in Vidvacharan Shukla v, 
Khub Chand Baghel, AIR 1964 SC 1099, 
Therein the majority while dealing with 
the question of limitation for an appeal 
under S. 116-A of the Representation of 
the People Act equated the appeal with 
the one filed under the Code of Civil 
Procedure in the matter of not only the 
exercise of power, jurisdiction and 
authority but also in the matter of pro- 
cedure to be followed and expressed its 
approval of the above interpretation of 
the expression “appeal under the Code of 
Civil Procedure” as given bv the High 
Courts of Calcutta, Madras and Allahabad 
in the following words: 


“A comparison of the terms of Arf. 
156 and Art. 151 indicates that the em- 
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phasis is more upon the procedure appli- 
cable to an appeal than on the right of 
appeal conferred under an Act. The 
phraseology used in Art. 156 describes 
the- nature of the appeal in respect of 
which a particular period of limitation 
fis prescribed. It does not refer to a right 
conferred under the Code of Civil Pro- 
cedure, but only describes the appeal 
with reference to the procedure applicas 
ble thereto. 

Further it is well established that 

the Limitation Act and the Code are to 
be read together, because both are statu- 
tes relating to procedure and thev are in 
pari materia and therefore, to be 
taken and construed together as one 
system explanatory of each other. 
So construed it mav reasonably be held 
that Art. 156 provides for an appeal 
governed by the procedure prescribed 
by the Code of Civil Procedure.” 
In Mt. Pana Bibi v. Mahala, ATR 1928 Lah 
488, Bhide J. while dealing with a conten- 
tion similar to the one raised by Mr. 
S. P. Gupta. observed:— 


“Though it is true that in an appeal 
filed under Section 47, Guardians and 


Wards Act, the Act appears to be silent 


both as regards the procedure to be fol- 
lowed in respect of appeals and the 
period of limitation for the same still 
as the provisions of the Civil Procedure 
Code as regards procedure are applicable 
to cases under the Guardians and Wards 
Act, the procedure in respect of appeals 
under Section 47, Guardians and Wards 
Act must be taken to be governed bv 
the provisions of the Civil Procedure 
Code, and the period of limitation in res« 
pect of the appeal under Section 47 Guar- 
dians and Wards Act. would therefore 
seem to be 90 davs from the date of the 
order under -appeal.” 


In view of the above mentioned authori- 
tative pronouncements. we are of the 
view that the present appeal is governed 
by Article 156 of the State Limitation 
Act and ought to have been filed within 
90 davs of the impugned order. 


5. Although no specific prayer 
has been made either in the memo of 
appeal or by means of a separate apnli- 
cation for condonation of delay in filing 
the appeal we have gone through the memo 
of appeal and the affidavit accompanving 
it which suggest that the delay in filing 
the appeal has been occasioned as tie 
appellant has been busy prosecuting her 
application before the Additional District 
Magistrate, Delhi. and her writ petition 
before the High Court of Delhi, challeng~ 
ing the arrest of the minors effected in 
execution of a warrant issued under Sec- 
tion 100 of the Code of Criminal Proce- 
dure for enforcing the impugned order. 


Mohd. Syed A. L R. 


No material has. however., been placed 
before us to show as to when the appli- 
cation before the Additional District 
Magistrate. Delhi, was filed and when it 
was disposed of. There is also nothing on 
the record to show as to when the appli- 
cation under Art. 226 of the Constitution 
was made before the Delhi High Court. 
Tha delay intervening between April 15. 
1971, when the order alluded to in para 
4 of the memo of appeal was made and 
July 1, 1971. when the appeal was filed 
before this court has also not been satis- 
factorily explained. Even assuming that 
the appellant has been busy prosecuting 
these applications we do not see how thev 
can furnish a sufficient ground for con- 
donation of the delay in filing the pre- 
sent appeal, 


6. In view of our finding that the 
appeal is time barred, we do not find 
ourselves called upon to deal with the 
other formidable contention of the learn- 
ed counsel for the appellant that the 
District Judge. Srinagar. had no jurisdic- 
tion to pass an order for the custody of 
the minors as they have, according to 
the respondent’s own showing been resid- 
ing at Delhi with the appellant since Mav 
1968 i.e. more than two vears before the 
making of the application under Section 
25 of the Guardians and Wards Act. 

For the foregoing reasons we uv- 
hold the preliminary obiection and dis- 
miss the appeal as time barred but leave 
the Metis to bear their own costs of this 
court. 


7a This will not, however debar 
the appellant from pursuing her applica- 
tion for setting aside the aforesaid ex 
parte judgment and order which has been 
preferred before this court and which 
shall be transmitted for disposal to the 
District Judge. Srinagar. as Mufti Baha- 
Ud-Din Farooai who passed the ex parte 
judgment has since been raised to the 
bench of this court and has been succeed- 
ed by Qazi Mirai-ud-Din who has noth- 
ing to do with the matter. 
Appeal dismissed as 
time barred. 
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(X-Ref. Court Fees Act (7 of 1870) Sec- 
tion 7 (iv) (c)) 

Brife Note:— (A) The auestion of 
Court fees is to be decided with reference 
to the averments in the plaint and in 
deciding whether the case is governed bv 
Section 7 (iv) (c) the vital test is whether 
the consequential relief asked for would 
follow directly from the declaration 
given, the valuation of which is not 
capable of being definitely ascertained 
and which is not specifically provided 
anywhere in the Act and cannot be 
claimed independently of the declaration 
as a substantive relief. 

Where the relief of injunction clai- 
med by the plaintiff flows directly from 
the relief of declaration sought by him 
and is as such a conseauential relief. the 
plaintiff must give consolidated valua- 
tion. for the two reliefs. AIR 1951 Mad 
604 Foll. AIR 1932 AIL. 485 Disting. 

(Paras 4. 5) 

‘Index Note:— (B) Court Fees Act 
(7 of 1977 Samvat) Section 7 (iv) (9 — 
Determination of valuation for jurisdic- 
tion — The plaintiff is at liberty to value 
bis claim and it is the amount at which 
-he values the relief for court fees which 
determines the valuation for jurisdiction 
and not vice versa. (X-Ref:— Court Fees 
Act (7 of 1870) S. 7 (iv) (c)). AIR 1958 
‘SC 245 Rel. on. _ _(Para 6) 
Cases Referred: Chronological Paras 
‘AIR 1968 J&K 110 = 1968 Kash 

‘LJ 121, G. L. Vaishnavi v. Triloki 
- Nath Vaishnavi _ : 
AIR 1958 SC 245 = 1958 SCR 1021, 
. Chettiar v. Ramnathan Chettiar 
AIR 1951 Mad 604 = (1949) 2 Mad 
¢ LJ 117. Karuppayee Ammal v. 
- Periasami Goundan 
AIR 1950 Cal 85 = 54 Cal WN 139. 
. Balaram Mandal v. Sahebian Gazi 
AIR 1941 Lah 97 = ILR (1941) 

te 451 (FB), Zebul Nisa Mst. v., 


` Din Moharnmad oe dee f 
ATR 1932 All 485 = ILR 54 All ` 
: 812, (FB) Kalu Ram v. Babu _. 
Lal 4.6 
Sunder Lal, for Plaintiff: J. N. Bhan. 
for Defendant. 


ORDER :— The only issue that Tam 
at present called upon to determine 
this suit for declaration to the effect 
that the plaintiff continues to be the 
owner of 2/5th of the property mention- 
ed in para 2 of the plaint and for per- 
manent iniunction restraining defendant 
No. 1 from interfering with the plain- 
tiffs possession of his share of the pro- 
perty is Issue No. 3. which is to the 
following effect:— | 

“Is the suit not properly valued for 
purposes of jurisdiction and Court fee 2” 
Para 14 of the plaint reads thus; 


in. 
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“The valuation for purposes of 

Court fees and jurisdiction is fixed as 
OWS :— 

(a) For declaration fixed Court ie 
of Rs. 10/- and for jurisdiction -......0.0. 
Rs. 20,000/- 

(b) For iniunction. 
and jurisdiction ...... Rs. 
It is contended on behalf of defendant 
No. 1 that the Court fees has not been 
correctly paid on his plaint by the plain- 
tiff, that it was not open to the plaintiff 
to put separate valuations for reliefs of 
declaration and injunction, that as the 
relief of injunction flows directly from 
the relief of declaration, the suit is 
governed by Section 7 (iv) (c) of the 
Court Fees Act. that as the suit is vir- 
tually for the cancellation of the sale 
deed dated December 16, 1960. the plain- 
tiff ought to have paid ad valorem Court 
fees on Rs. 50,000/- and that in anv case 
the plaintiff must pav ad valorem Court 
fees on the consolidated amount of 
Rs. 20,100/- the valuation stated by him 
in his plaint for purposes of juYrisdiction. 


, 2; The learned counsel appearing 
on behalf of the plaintiff has. on the 
other hand. urged that the relief of in- 
junction sought bv his client is separate 
and distinct from the relief of declaration. 
that the former relief does not flow from 
the latter relief, that the causes of ac- 
tion for the two reliefs which are auite 
independent are also quite distinct and 
separate, that the suit is neither for can- 
cellation of the sale deed dated Decem- 
ber 16. 1960. nor is it necessarv for the 
plaintiff to seek cancellation of the deed 
and that the suit has been correcilv 
valued. 


__ I have given mv earnest con- 
sideration to the submissions of the learn- 


for Court fee 
100/-” 


. ed counsel for the parties. 


` 


4. - It is now well settled that the 
question of Court fees is to be decided 
with reference to the averments in the 
plaint and that in deciding whether the 
case is governed by Section 7 (iv) (c) of 
the Court fees Act, the vital test is whe- 
ther the consequential relief asked for 
would follow directly from the declara- 
tion given. the valuation of which is not 
capable of being definitely ascertained 
and which is not specifically provided 
for anywhere in the Act. and cannot be 
claimed independently of the declaration 
as 4 Substantive relief. It will be ad- 
vantageous in this connection to refer ta 
the decisions in Kalu Ram v. Babu Lal. 
AIR 1932 All 485 =ILR 54 All 812 (FB): 
Mst, Zebulnisa v. Din Mohammad. 


- ATR 1941 Lah 97 = ILR (1941) Lah 451 


(FB) and Balram Mandal v. Sahebian 
Gazi, AIR 1950 Cal 85 = 54 Cal WN 139. 
as also the decision of this Court in Dr. 
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G. L. Vaishnavi v. oN Nath Vaishnavi, 
AIR 1968 J&K 110 

5. A careful perusal of the plaint 
in the instant case would show that the 
relief of injunction claimed bv the plain~ 
tiff flows directly from the relief of de- 
claration sought for by him and is as 
such a consequential relief as contem~ 
Plated by See. 7 (iv) (c) of the Court« 

fees Act. The contention of Shri Sunder 
- {Lal that the causes of action for the two 
reliefs claimed bv his client are inde- 
Pendent is misconceived. Even accord- 
ing to the decision in Karuppavee Ammal 
v. Periasami Goundan, AIR 1951 Mad 604 
relied upon by Shri Sunder Lal relief for 
injunction may be said not to be conse< 
quential on the relief of declaration when 
both the reliefs are based on different 
causes of action. In the instant case 
both the reliefs are founded on the same 
set of facts. Again a perusal of para 12 
of the plaint shows that the causes of ac- 
tion for the two reliefs are also the 
same. The contention therefore of Shri 
S. Lal that the causes of action for the 
two reliefs are independent not being 
well founded is repelled and it is held 
that the plaintiff must give consolidated 
valuation for the two reliefs asked for 
by him. 

6. There is. however, no force in 
the contention of Shri J. N. Bhan that 
the plaintiffs ought to pay ad valorem 
Court fea on Rs. 50,000/- the considera- 
tion of the sale deed dated December 16, 
1960. Unlike the case of.Kalu Ram 
v. Babu Lal, AIR 1932 All 485, 
(Supra) relied upon bv Shri Bhan. the 
plaintiff in the present case has not ask~ 
ed for cancellation of the aforesaid sale 
ceed nor was it necessarv for him to do 
so. I. therefore, find mvself unable to 
accede to the contention of Shri Bhan. 


Ta The only question that now 
remains to be decided is whether the 
plaintiff should be required to pay Court 
fees on the amount of Rs. 20.100/- the 
valuation put bv the plaintiff for pur- 
poses of jurisdiction. The contention of 
Shri Bhan that the plaintiff having valu- 
ed his suit for purposes of jurisdiction at 
Rs. 20.000/- he has to pav Court fees on 
that valuation is also not well founded. 


It is now well settled thatin suits falling - 


under Section 7 (iv) (c) of the Court 
Fees Act, the plaintiff has got the liber- 
ty to value his claim and it is the amount 
at which he values the relief for Court 
fees that determines the valuation for 
jurisdiction and not vice versa. I am 
fortified in this behalf bv a decision of 
the Supreme Court in Chettiar v. Ram- 
nathan Chettiar, AIR 1958 SC 245, 
where their Lordships observed :— 
“There can be little doubt that the 
effect of the provision of Section 8 is 


P. G. Ahmad A-I R. 


to make the value for the purpose of 
iurisdiction dependent upon the value as 
determinable. for computation of Court 
fees and that is natural enough. The 
computation of Court fees in suits falling 
under Section 7 (iv) of the Act depends 
on the valuation that the plaintiff makes 
in respect of his claim. Once the plain= 
tiff exercises his option and values his 
claim for the purpose of Court fees. that 
determines the value for iurisdiction. 
The value for Court fees and the value 
for jurisdiction must, no doubt. be the 
same in such cases but it is the value for 
Court fees stated by the plaintiff that is 
of primary importance. It is from this 
value that the value for jurisdiction 
must be determined. The result is that 
itis the amount at which the plaintiff has 
valued the relief sought for the purpose 
of Court fees that determines the value 
for jurisdiction in the suit and not vice- 
versa.” 

From the above enunciation of law, it is 
clear that it is the value for Court fees 
stated by the plaintiff that is of funda- 
mental importance and that it is upon 
this valuation that the valuation for 
jurisdiction is to be determined. 


8. For the foregoing reasons. I 
would decide this issue against the plain= 
tiff but would allow him an opportunity. 
to state the amount at which he would 
like to value the relief sought by him as 
required by Section 7 (iv) (c) of the 
Court Fees Act, and amend the valuas 
tions already stated by him within a 
period of ten days from today. Put up 
ey further proceedings on August 3. 
Order pasei 
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S. M. FAZL ALI C. J. AND 
S. WASIUDDIN, J. 

Harbans Lal Sohni, Appellant v.-. 
Pirzada Ghulam Ahmad and others. Res« 
pondents. A 

Second Appeal No. 7 of 1971, D/-114 
9-1972 against order of Dist. J. Srinagar. 
D/- 31-3-1971. 

Index Note:— (A) Limitation ‘Act 
(1908), Art. 8 — Suit for recovery of 
price for articles of food supplied and 
delivered at a place outside the premises 
cf porsi — Suit is not barred under Arti- 
cle 8. 


Brief Note:— (A) The essential cons 
dition for the applicability of Article 8 
being that the articles of food should 
have been delivered at the premises of 
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the hotel it will not be applicable to a 
suit for recovery of price for articles of 
food delivered outside the premises of 
the hotel. In such case Article 52 and 
not Article 8 would be applicable. 
(Para 5) 
Cases Referred: Chronological Paras 
ATR 1940 Rang 17 = 1939 Bom LR 
626, S. Pershad v. Firm of Unica 5 
(1908) 9 Pun LR 428. Bhag Singh 
vy. Dhirta Singh 6 


O. N. Tiku. for Appellant: 5S. L. 
Kaul, for Respondents. 

ALI C. J.:— This is a plaintiffs ap- 
peal in a suit for the recoverv of Ru- 
pees 1900/- from the defendants, being 
the price of the articles of food supplied 
at an. At Home given in honour of the 
late Bakshi Ghulam Mohd when he laid 
down the reins of his office as Prime 
Minister of the State. The plaintiffs 
case was that in connexion with the 
aforesaid At Home he was approached by 
the defendants and asked to supply cer- 
tain articles of food at.an evening partv. 
In obedience to the orders placed by the 
defendants. the plaintiff supplied articles 
of food, but a sum of Rs. 1900/- remain- 
ed outstanding and has not been paid to 
him. despite several demands. 

2. The suit was contested by de= 
fendants 1. 2 and 4 who denied having 
placed any orders with the plaintif for 
supply of anv article of food at the Even« 

(Contd. on Col. 2) 


For the price of food or drink sold |.' 


by the keeper of a hotel, tavern or 
lodging house. 


4. A perusal of this article would 
clearly show that this provision is con= 
fined only to the price of food sold by the 
keeper of a hotel, tavern or lodging 
house. The next auestion that arises is 
where the articles of food should be sold. 
In our opinion it is clear in Article 8 
that the articles must be sold to the 
consumer at the hotel. tavern or lodging 
house. The provision prescribes one 
year’s limitation and the intention of the 
legislature seems to be that this Article 
should apply onlv to such cases where 
the delivery is made at the premises or 
sites of the hotel. tavern. or lodging 
house. In the Indian Limitation Act 
which has recently been amended in the 
rest of India the period of limitation has 
been extended to three vears. 


5. Mr. Kaul. however, relied on 
an authority of the Rangoon High Court 
is S. Pershad v. Firm of Unica. AIR 1940 
Rang I7. and particularly on the follow- 
ing observations of a single Judge of that 
Court: 

“The best definition which I can 
think of is to sav that food and drink, 
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ing Party. The plaintiff examined three 
witnesses in support of his case. but no 
evidence in rebuttal was led bv the de- 
fendants. The trial Court accepted the 
plaintiff's case and decreed the suit. On 
appeal, the learned District Judge found 
that the suit was barred by Article 8 of 
the Limitation Act and so it was entitled 
to be dismissed on that ground alone. 
The learned Judge accordingly dismissed 
the suit without entering into the merits 
of the case. 


3. Mr. Tiku counsel for the ar 
pellant raised a short auestion of law. 
He submitted that on a true and proper 
interpretation of Article 8 of the Limita- 
tion Act it would appear that this Arti- 
cle has absolutely no application to the 
facts of the present case. Mr. Tiku argu- 
ed that Article 8 is applicable only where 
food is supplied by the keeper of a hotel. 

. tavern or lodging house (as the case mav 
be). In the instant case it is the ad- 
mitted case of the parties that food was 
supplied in the New Secretariat premises 
where the evening party was given. 
P. Ws. Ghulam Mohd. and H. L. Soni 
have deposed in support of this case. Mr. 
Kaul. however. seriously contested the 
validity of this argument and submitted 
that Article 8 is of much wider amplitude 
and embraces any transaction under 
which articles of food are supplied even 
outside the premises of the hotel con- 
cerned. Article 8 runs thus:— 


One vear When the food or 
drink is delivered. 


the price of which would come under 
Article 8. must be meals or articles of 
food which are either consumed on the 
premises or are taken awav bv the cus- 
tomer which are intended for, or capable 
of, immediate consumption in the state 
in which thev are sent out. that is to sav 
without cooking: though I am not auite 
sure if merely heating and not reallv 
cooking that is, the necessitv for their 
being heated. would alter them from food 
and drink to goods. but this point is not 
required in this case,” 


These observations do not at all imovlv 
that even if the articles of food are suv- 
plied outside the hotel still Article 8 
would apply. The learned Judge has 
taken care to mention that the articles 
of food should be consumed at the pre- 
mises or sent out or taken away by the 
customer which means that if after the 
articles are sold and the customer does 
not choose to consume the same at the 
hotel but takes them out or removes 
them outside the hotel. still Article 8 
would apply. ‘These observations there- 
fore support our view that the main fac- 
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tor which governs the application of 
Article 8 is the sale and delivery of food 
at the hotel, tavern or lodging house. 

6. Reid, J. in Bhag Singh v. 
Dhirta Singh. (1908) 9 Pun LR 428, 429 
; observed as follows :— 

“The practice is that the liquor is 
consumed on the vendors’ premises. and 
the vendors’ accounts. accented bv the 
lower appellate Court contain entries 
for small sums, e. g.. 16.9.4} annas. which 
indicate immediate consumption on_ the 
premises. ‘Tavern’ | is defined in Webs- 
ter’s Dictionary as ‘a public house where 
travellers and other transient guests are 
accommodated with Tooms and meals: an 
inn, a hotel. especially in modern times. 
a public house licensed to sell liquor in 
small quantities’, 

The last definition appears to cover 
a village liquor shop, such as that at 


which the defendant-petitioner purchased — 


the subject matter of this suit”. 

These observations also indicate that 
Article 8 would . apply . only to cases 
where the articles are sold at the hotel, 
tavern or lodging house concerned, 


{e That it seems to us that the 
two essential conditions for the applica~ 
tion of Article 8 are: 

1. that there must be a sale by the 
keeper `of a hotel, tavern or lodging 
house. 

2. that the delivery must be completed 
at the premises of the hotel, tavern or 
lodging house, 

It therefore follows that unless these two 
conditions are satisfied. Article 8 would 
not apply. In this view of the matter. it 
is manifest that in the present case: the 
articles of food for which orders were 
placed by the defendants, were not sup- 
plied at the hotel but at the premises of 
the New Secretariat and therefore Arti- 
de ee would apply to this case and not 
rt. 


8- It might be mentioned here 
that in para (3) of the plaint the plain- 
tiff has made a clear averment that the 
articles of food were prepared at the 
New Secretariat lawns and the defend- 
ants in their written statement did not 
specifically denv this averment, although 
they denied that thev had placed anv 
orders with the plaintiff. In view of this 
unchallenged averment. there is suffi- 
cient material on the record to prove that 
these articles were prepared at the New 
Secretariat lawns and not in the pre« 
mises of the plaintiff’s hotel. 

9. Lastly it was argued by Mr. 
Kaul that there is no legal evidence to 
show that the defendants had placed anv 
orders with the plaintiff. We are. how- 
ever, unable to agree with this conten- 
tion because two witnesses of the plain- 
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tiff namely Ghulam Mohd. and the plain- 
tiff himself have clearlv stated that the 
orders were placed bv the defendants 
and one of the defendants had actually 
placed the order in presence of others. 
The defendants did not choose to adduce 
any evidence in rebuttal. In these cir- 
cumstances there is no reason to distrust 
the unchallenged testimony of the two 
witnesses produced by the plaintiff. 

10. For the reason given above, 
the appeal is allowed. the judgment and 
decree of the learned District Judge, are 
set aside and the decree of the trial Court 
is restored. 

iL There will be no order as to 
costs. 
S. WASTUDDIN, J.:— 12 E 


Appeal allowed. 
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M/s. Himalya Pharmacy. Petitioner, 
v. Director Health Services, Respondent 

Civil Revn. No. 110 of 1972, D/- 20 
9-1972 against order of Dist. J. Jammu 
D/- 23-12-1971. 

Index Note:— (A) J. & K. Drug 
Rules (1962), R. 90 (2) — Appellate au« 
thority under, being under the superin- 
tendence of the Nigh Court, revision 
against its order is competent. (X-Ref:— 
5.&K. Constitution, S. 104) AIR 1964 
Punj 242 and AIR 1967 Pat 153 and 
(1951) 9 J & K LR 69, Ref. to. : 

(Paras 5. 6) 

Index Note:x— (E) J. & K. Con- 
stitution S. 104 — Petition under, dis- 
missed in limine — Subsequent petition 
on same grounds — Held was barred by 
res judicata. (X-Ref:— Civil P.C. (1908) 
S. 11). AIR 1971 All 236 and AIR 1972 
Gui 153, Relied on. 

s (Paras 7, 8) 


Cases Referred: Chronological Paras 
AIR 1972 Gui 153, Chhotubhai 
eee Patel v. State of 
Gujara’ 
AIR tare All 236. Mst. Chandrakali 
 v. Sitaram 
AIR 1967 Pat 153 = (1967) 1 Lab 
LJ 384, Imperial Tobacco Co. of 
ae v. Asst. Labour Commr. 
Patn 4 
AIR 1966 SC 1332 = (1966) 3 SCR 
300, Sheodan Singh v. Darvao 
Kunwar 7 
AIR 1964 Puni 242 = (1964) 1 Lab 
LJ 671. Divisional Supdt. Delhi 
Divn, Northern Rlv. New Delhi v. 


Satyender Nath Kapur Chand 4 
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(1951) 9 J.&K. LR 69, Rai v. Mst. 
Batul Begum 5 

S. P. Gupta, for Petitioner: R. P. 
Bakshi, for Respondent. 

ORDER :— This is a revision under 
Section 104 of the Jammu and Kashmir 
Constitution against the iudgment. dated 
23-12-1971 passed by the District Judge 
Jammu whereby he dismissed the appeal 
of the petitioner. 


2. The facts as alleged in, this 
case by the petitioner are that he is the 
proprietor of the petitioner firm which 
carries on business of manufacture and 
re-packing of drugs at Gandhinagar 
Jammu. The Drug Inspector inspected 
his works and found certain violation of 
` rules. He took some samples and got 
them examined from the Drug analvst. 
The drugs were found substandard. Notice 
was issued to the petitioner to show 
cause why action should not be taken 
against him under rules. After hearing 
the petitioner. respondent passed the im-= 
pugned order on 22-9-1971 whereby he 
suspended the Drug manufacturing lic« 
ences Nos. 9and10 andthe Drug re-pack~ 
ing licence No. 8 for a veriod of 90 
days from 22 September 1971. Aggriey- 
ed by this order the petitioner filed an 


appeal under Rule 90 (2) of the J&K - 


Drug Rules 1962 (hereinafter called the 
Rules). This appeal having been dis- 
missed the petitioner filed a writ peti- 
tion in this court. The said writ netix 
tion was dismissed in limine and now the 
present petition has been filed. 


3. Mr, Bakshi appearing for the 
respondent has raised two- preliminary 
objections firstly that the respondent is 
not a Court and as such no revision is 
competent before the High Court. Second- 
lv previous writ petition on the same facts 
having been dismissed the present peti~= 
tion is barred by res judicata. 

_ 4 In order to meet these obiec~ 
tions Mr. Gupta appearing for the petis 
tioner contended that respondent had io 
perform quasi judicial functions in decid- 
ing whether the licence should be sus< 
pended or not. He had to afford op- 
portunity to the petitioner. to hear him. 
and then decide. According to rule 90 
(2) of the rules the District Judge is an- 
pointed as the apnellate authority. The 
District Judge being the subordinate and 
under the superintendence of the High 


Court a petition under Section 104 of- 


the J&K Constitution is competent. 
relied on AIR 1964 Puni 
1967 Pat 153. 

5. I have considered the con- 
tentions of both sides and I agree 
with Mr. Gupta that the present 
betition is majntainable. The autho- 
tities relied on by Mr. Gupta are 


He 
242 and AIR 
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under the Workmen’s Compensation Act 
and the Bihar Shops and Establishments 
Act respectively. In both these cases 
competent authorities were not subordi- 
nate to the High Court but certainly 
under the superintendence of the High 
Court. So Article 227 was applied. The 
revision petition although filed under 
Section 115 C. P. C. was -treated as 
petition under Article 227. There are 
cther similar authorities also under dif- 
ferent Acts which need not be multipli- 
ed. I would like to cite a Division Bench 
decision of our own High Court. Rai v. 
Mst. Batul Begum (1951) 9 J. K. LR 69. 
This was a case under the Restoration of 
Property Ordinance (XXIX) of 2004 
(Samvat). Under this Ordinance a Magis- 
trate was authorised to hold an enauirv 
and restore the property to its owner. 
Only one revision was provided under 
the Ordinance which could be filed be- 
fore the Sessions Judge. The second re- 
vision having been filed before the High 
Court the question for consideration was 
whether a revision under the Criminal 
Procedure Code was competent, It was 
held that the Magistrate and the Sessions 
Judge being under the superintendence 
of the High Court the revision was com- 
petent. ` 

6 For the above reasons I hold 
that petition under Section 104 J & K 
Constitution is competent. 

7. So far as the second vreliminarv 
objection is concerned I called from the 
record writ petition No. 273 of 1972 filed 
bv the petitioner in this Court which was 
dismissed on 10-1-1972. All the allega- 
tions made therein are similar to the pre- 
sent petition. This Court did not find 
any ground to interfere in the order pass- 
ed by the respondent and affirmed in av- 
peal by the District Judse. The scone 
of a petition under Section 104 is not 
much too different than a writ petition. 
All the grounds now raised in this peti- 
tion will be deemed to have been decid- 
ed in the writ petition and this petition 
will be barred by res iudicata. In sup- 
port of this view. AIR 1971 All 236 and 
AIR 1972 Gui 153 can be cited. In the 
first authority following AIR 1966 SC 
1332itwas held that wherea writ peti- 
tion against a judgment decided on 
merits is dismissed even on technical 
ground of non-service on opposite partv 
and if the dismissal results in confirming 
the judgment. the dismissal operates as 
res judicata. In the second decision doc- 
trine of constructive res judicata was ap- 
plied. 

8. In view of the above the pre- 
sent revision petition will be deemed to 
be barred by res judicata. [ 


9. _ As the parties were also heard 
on merits. so having considered all the 
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contentions of the petitioner I do not 
find any illegality or lack of jurisdiction 
for which any interference in the order 
of the respondent is called for. Notices 
with regard to all the violations were 
properly issued to the petitioner and 
after hearing him the order for suspen 
Slon of the licence was passed. 

10. For the foregoing reasons I do 
not find any force in this petition which 
Js dismissed but under the circumstances 
of the case I leave the parties to bear 


their own costs, 
Petition dismissed. 
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Badri Nath, Appellant v. Wazir Ram 
Saran, Respondent. 

Second Appeal No. 65 of 1971 D/- 
14-8-1972, against order of Sub-J. 
(C. J. M) Jammu. D/- 7-6-1971. 

Index Note:— (A) Specific Relief Act 
(1877), Section 9 — Suit against tres- 
passer — Persom having only possessory 
right can recover possession from tres- 
passer. 


Brief Note-— (A) A person who 
would be deemed to have been expro- 
priated from the land under Section 4 of 
the Big Landed Estates Act can claim to 
recover the same from a trespasser when 
he has been shown to be in possession of 
such land. Possessorv title is good title 


against a trespasser. AIR 1970 SC 846 
Foll. (Para 7) 
Cases. Referred: Chronological Paras 


AIR 1972 Pat 138. Srinath Singh 
v. Kali Bhawani Prasad i 

AIR 1970 SC 846 = (1970) 2 SCR 
869, Somnath Berman v. Dr. 
S. P. Raju 

(1893) 20 Ind App 99 = ILR 20 Cal 
834. (PC), Ismail Ariff v. Maho- 
med Ghouse 

. E. P. Sethi, for Appellant: Avtar 
Singh for, Respondent. 

MIAN JALAL-UD-DIN, J.:— This 
is the defendant’s second appeal and 
arises out of a suit for possession of 
the land measuring 7 marlas comprising 
Khasra No. 90 situate in village Rator 
Dhok and for mesne profits. The suit 
was tried by the Sub Registrar, Munsiff 
Jammu who decreed the suit and also 
awarded Rs. 90.00 as mesne profits in 
favour of the plaintiff. On appeal | the 
District Judge Jammu affirmed the iudsg- 
ment and decree of the trial court. 
Agegrieved by this order the defendant 
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has come up in further appeal before 
this court. 
Bs It is appropriate to recount the 
facts of this case. The plaintiff alleged 
that he is the owner of the land in dis- 
Bute and the same was in his possession. 
About three years ago the defendant took 
forcible possession of the land. He has 
therefore. praved for recovery of posses< 
sion and has also charged Rs. 90.00 as 
mesne profits at the rate of Rs. 30.00 per 
year. The defendant denied that the 
Plaintiff was the owner of the suit land 
or that he had been in possession of the 
same. i 

3. Proceedings in the case. how- 
ever, reveal that the plaintiff was no 
doubt the owner of the suit land before 
the Big Landed Estates Abolition Act came 
into force. After the Act came into force 
he could retain onlv 182 kanals in 
his possession as owner. Document ' Ex. 
P. W. 1 shows that the plaintiff while 
exercising his choice did not claim the 
suit land. Thus by virtue of Section 4 of 
the Big Landed Estates Abolition Act the 
proprietary right of the plaintiff in the- 
suit land extinguished. No changes in the 
column of Girdawari were made subse= 
quent to it and the plaintiff is shown to 
be in occupation of the land as ‘owner* 
through Kirpu who was in cultivating 
Possession of the same. The land. it 
appears, was not mutated in the name of 
this Kirpu under the Big Landed Estates 
Abolition Act. But according to the re- 
venue record Kirpu is shown to be in 
possession of the land in dispute from 
the year 2004 Bikrimi to 2016 Bikrimi. 
It is, however, admitted bv Kirpu in 
his statement that the plaintiff forcibly 
took possession of the land in dispute in 
between these vears. ‘Thereafter the 
appellant occupied the land and this 
furnished a cause of action to the plain= 
tiff to bring the present suit. 


4, Both the courts below have 
recorded a finding on issue No.1 in 
favour of the plaintiff that he is the 
owner of the property, but we cannot 
subscribe to this view in as much as bv 
virtue of Section 4 of the Big Landed 
Estates Abolition ` Act the ~ proprietary 
rights of the plaintiff in the suit land 
have extinguished. He can no longer be 
said to be the owner of the land. It was 
for the Revenue authorities to sea there- 
after as to whether the said land should 
be mutated in the name of Kirpu who was 
in cultivating possession of the land or 
the same should go to the State bv escheat. 
But uptill now this has not been done 
and the entries in Revenue papers are 
as before. The factual position that has 
emerged in the case is that the plaintiff 
continued to remain in occupation of the 
suit property as trespasser after the 
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operation of Section 5 of the Big Landed Big Landed Estates Abolition Act. never- 
Estates Abolition Act and the present theless he can claim the recovery of the suit 
defendant appellant occupied the land land on the basis of his possessorv right 
without anv right. The position of the and this Possessorv right is sufficient evi- 
defendant is. therefore no longer better dence of the plaintiff’s right to recover 
than that of the plaintiff as he has got the land as against the defendant. 

no right to the property but has entered 8. For the foregoing reasons there 


PE the land as ba ae A orin is, therefore, no force in this appeal which 
o the revenue record Kirpu is shown is hereby dismissed. But in the view of 


be in possession of the land in _ dispute tħe legal auestions involved in the case 
from the vear:2004 to 2016 Bikrimi. In fhe parties are left to bear their own 
the year 1962 the plaintiff is shown to be costs 

in the cultivating possession of the land. : ie A sted 

In our opinion the plaintiff respondent a. . Appeal dismissed. 
though not having title in the property | 
had of course the possessorv Tight on the 
basis of which he could maintain the suit 


for recovery of possession. There was no - 
bar to it. In our view we are fortified bv AIR 1973 JAMMU AND KASHMIR 


p POP EPR 


an authoritv of Patna High Court report , 63 (V 60 C 21) 
S T AIR 1972 Pat ae Rha ee cheers i MIAN JALAL-UD-DIN, J. 
ench of the court observed that if in a ” DEN 
suit for recovery of possession both the Ral Goverdhan Singh, Plaintiff v. Mulkh 
plaintiff and the defendant have got no “Rai and another. Defendants. 
title to the suit property i.e. if both are - Civil Revn. No. 6 of 1972 D/- 15-6- 


trespassers in the suit land the plaintiff 1972, against order of Dist. J.. Jammu 
who is a prior. aa is entitled to D/- 25-4-1972. 
possession against e subsequent tres=.- . . PERS 
passer to dispossess the former on the Homer SA ie A S fies 
strength of the previous possession. The ' oe ie oh oe — Suit tor 
ace “a ; Permanent injunction — Application for 
previous Possession of a person in respect =e s 7 i 
we temporary injunction at interim stage 
of property has got to be protected - in Both under Order 39, Rule 2: and S 
course of law against the whole world x es era anan: 
, > 151 Court has power to pass order even 


Encent MiS ae owner _ tabs - in mandatory form, if it is necessarv to 
*. By Again In AIR 1970 SC 846.atp. preserve the suit property from being 
849 their Lordships of Supreme Court destroyed or if such order is required to 


while deciding an appeal relatine-to,-.the.. maintain status quo between the parties. 


aut tg Possession reign ye view * (Paras 6, 11) 
‘that the possession of the plaintiff is a % = EN i 
“good title against all but the true owner. Brief Note:— (A) A portion ofa shop 


The defendants who were mere tres- Was acauired and sought to be demolix 
passers oe defeat the plain- Shed by Government for public purpose 
tiffs lawful possession by ousting . (viz. widening of roads). The tenants of 
him from the suit property. ‘Possessorv” the shop apprehending that in the garb 
title is wood title against anvbodv other, Of that order, the landlord would dispos- 
than the lawful owner. Their , Lordships 5°5s them. filed a suit for permanent in- 
quoted with approval the observations + îunction restraining the landlord from 
made in. (1913) 20 Ind App. 99 (PC), demolishing the walls and the roof. The 
where the Judicial Committee laid lown Trial court passed a mandatory interim 
the law that a person having possessory OFder asking the defendant landlord to 
title can get a declaration that he was make the shop habitable and reconstruct 
the owner of the land in dispute: The the wall after it was partially demolished 
Possession of the plaintiff was sufficient 2S reauired by the Government. The 
evidence of title as owner against the Court further directed that in case the 
defendant, ‘sq -7 defendants did not reconstruct the wall 
ae + and doors the plaintiffs could do it at 
„6. In view of these settled pros ‘their own cost. On appeal the order was 
ot or tae it is Sonera open 1o tie ‚confirmed; . 
efendant who is a mere trespasser hav- ` ; a ri 7 s 
ing no better title than the plaintiff to the Held that the Courts below exercised 


a e ir discretion justly and as the shop 
Pr the possessary right of the plain- Without roof and walls could be uninhabi- 


: , table. it would not be conducive to the 
h 7. The result is that although advancement of justice to order the vaca- 
the plaintiff is not found to be tion of the impugned order as it was 


the owner of the pronertv as he would jj i 
be deemed” to haye heen expropriated: «e O. CAUS ereat DD te he 


from land in dispute under Sec. 4 of the HP/HP/E384/72/HGP 
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the tenants in occupation of the premises. 
AIR 1956 Cal 45 and AIR 1963 Gui 160. 
Rel. on. (Para 16) 
Cases Referred: Chronological Paras 
AIR 1966 Pat 263 = 4966 BLJR 
283 Harihar Bhagat v. Mossfin 
Pathak 
AIR 1963 Gui 160 = 4 Gui LR 587. 
Zandaram Joitaram v. Prahladrao 
Vithalrao 3. 12, 13 
AIR 1957 Trav Co. 286 = 1956 
Ker LT 615 B. F. Verghese v. 
- Joseph Thomas 4,8 
AIR 1956 Cal 45. Sharma Electric 
Engineering Works-v. Sm. Radha 


Debi 3, 12 
AIR 1956 Cal 187 = 59- Cal WN ‘ 

1023, Sooraimall Nagarmall v. Í 

Indian National Drugs Co. Ltd. 3 
AIR 1956 Cal 428 Nandan Pictures 

Ltd. v. Art Pictures Ltd. 4, 10 
AIR 1926 Sind 201 = 94 Ind Cas 

840, Firm of Haroon Bros v. 

Cowasii Bezonji Agha 4,7 


I. K. Kotwal, for Plaintiff: S. P. Gupta. 
for Defendants. 


ORDER:— This revision is directed 
against the order of the learned District 
Judge Jammu. dated 25-4-1972 confirm- 
ing on appeal the order of the Sub 
Judge (C. J. M.) Jammu granting tem- 
porary injunction in mandatory form 
permitting the plaintiff to reconstruct 
the dismantled walls and doors of the 
shop in dispute. . 

2. A suit for permanent injunction 
brought by Mulkh Rai and others against 
Goverdhan Singh is pending in the court 
of Sub Judge (C. J. M.) Jammu. The 
plaintiffs’ case is that they are in posses- 
sion of the shop held bv them as tenants. 
The defendants are interfering with their 
possession and in the peaceful eniovment 
of the shop. They filed an interim appli- 
cation for grant of temporary iniunction 
restraining the defendants from interfer~ 
ing with the peaceful eniovment of the 
property. A temporary iniunction was 
issued subject to objections of the defen- 
dants. The defendants filed an applica- 
tion for vacating the. said temporary in- 
junction. as according to them. the 
Government sought demolition of a por- 
tion of the shop acauired by the Collec- 
tor Jammu for public purposes. Thev 
also objected to the grant of temporary 
injunction on merits. The Court of Sub- 
Judge after hearing the arguments in the 
application observed that it was evident 
as also from the order of the High Court 
that a portion of the shop in auestion 
was to be demolished under the orders 
of the Collector Jammu. The plaintiffs 
are prepared for the demolition of this 
portion of the shop but their fear is that 
in the garb of this demolition the de- 
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fendants misht not dispossess them from 
the shop in auestion. Considering this 
aoprehension of the defendants as genuine 
which was reinforced by certain facts 
raised in the objections filed by the 
defendants the trial court ordered the 
demolition of a portion of the shop. The 
court further ordered that after the 
demolition the shop shall be made habit- 
able s0 as to make it safe for carrving 
on the business for.which it has been 


- held by the plaintiff applicants. The 


court further ordered that in case the 
defendants did not reconstruct the wall 
and doors or pay the necessary amount 
for its construction the plaintiffs could 
do so at their own cost, With these 
observations the temporary injunction was 
made absolute. On appeal before the 
District Judge. the order of the tral 
court was affirmed. The learned District 
Judge observed that there was nothing 
wrong in the order under appeal as to 
call for any interference. The learned 
counsel for the appellant could not make 
any alternate suggestion before him as to 
what order other than. the one passed 
by the trial court could in the circums- 
tances of the case be passed. 


3. Before me it has been conten= 
ded on behalf of the defendants peti- 
tioners that the order of the trial court 
is without jurisdiction in as much as no 
such order could be passed in the manda- 
tory form in a suit for permanent injunc- 
tion. It is. however. conceded before me 
that notwithstanding the fact that a por- 
tion of area under the shop has been 
acauired bv the Collector for publie pur- 
poses the defendants would not disturb 
the possession of the plaintiffs who are 
the tenants of the shop. The plaintiffs 


‘have no objection to the retention ` of 


possession by the tenants but thev could 
not be compelled to reconstruct the wall 
or to Te-roof the shop in question: The 
order was beyond the scope of the suit. 
Reliance is placed upon AIR 1956 Cal 45 
and page 187 and also on AIR 1963 
Gui 160. 

4, On the other hand it is sought 
to be established by the learned counsel 
for the respondents that this was the 
only appropriate interim order that could 
be passed by the court below in the cir- 
cumstances of the case. After all it is the 
responsibility of the landlord to make 
the premises held bv a tenant habitable. 
He is under an obligation.to provide 
accommodation convenient to the tenant 
so that his person and property are pro- 
tected in the premises. Interim injunction 
in the mandatorv form can be issued by 
Court in order to maintain status auo: 
that is what is exactlv is sought bv the 
impugned order. Reliance. is placed on 
AIR 1956 Cal 428. AIR 1957 Trav. Co. 
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286, AIR 1966 Pat 263, AIR 1926 Sind 
201 and on the provisions of Section 108 
of the Transfer of Property Act and 
Section 27 of the Jammu and Ka i 
Rent Contro] Act, 


5. The mast important auestion 
that calls for decision in the case is as to 
whether the trial court was competent 
to issue interim mandatory iniunction 
asking the defendants to rebuild the wall 
and re-roof the house. In order to appre- 
Ciate the position it is mecessary to 
examine the pleadings of the parties. The 
plaintiffs’ suit originally was for grant of 
permanent iniunction restraining the 
defendants from interfering with the 
possession and peaceful eniovment of the 
shop held bv the plaintiffs as tenants. 
The averment made was that the plain- 
tiffs are the tenants of the defendants 
and that the latter with mala fide inten- 
tion threatened to demolish the walls 
and dismantle the roof of the shop so 
that the plaintiffs may be forced to 
hand over its possession to the defen- 
dants. The defendants were interfer- 
ing with the peaceful eniovment of the 
premises held by the plaintiffs. An in- 
terim application was moved along with 
the plaint. The trial Court ordered in- 
terim injunction directing the defendants 
not to interfere with the peaceful pos- 
session of the property held by the plain- 
tiffs. Later-on in pursuance of the order 
of High Court that a portion of the land 
under the shop was to be acauired by 
the Collector the order was modified. 


The High Court file reveals that in a 


suit for partition (pending in this very 
Bench) an application was moved by the 
tenants before Hon’ble Jaswant Singh. J. 
with the twin praver (i) that they mav 
be impleaded as parties to the suit for 
partition and (ii) that implementation of 
the High Court order dated 29-12-1971 per- 
mitting the defendants to demolish the 
building in auestion. be staved. The 
Hon’ble Judge vide his order dated 29-4- 
1972 observed that the plaintiffs could 
not be made parties to the suit. their 
only interest could be that their tenancy 
is protected. This they could not ac- 
hieve by becoming a party in the suit 
and they were asked to seek some other 
remedy available to them under law. It 
was further observed in the said order 
that the earlier order of this Court was 
never intended to permit the parties to 
-extend the demolition to any portion not 
required by the Collector so as to make 
it impossible for the tenants to remain 
in occupation of the portion other than 
that required for road widening. Conse- 
quent upon this order of the Hish Court 
the trial Court of Sub Judge (C. J. M3) 
on the application of the tenants modifi- 
ed its earlier order of interim iniunction. 
tan Terin YW a% 
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In partial modification of its earlier order 
the trial Court passed a mandatory in- 
terim order asking the defendants Jand- 
lords to make the shop habitable and 
reconstruct the wall after it was partial- 
ly demolished as reauired by the Col- 
lector for the purpose of widening of 
road. The Court further directed that 
in case the defendants non-applicants 
did not reconstruct the wall and doors 
the plaintiffs could do it at their own 
costs. It is to be seen if the civil Court 
is vested with such a power. 


6. That the Court in order to 
maintain status quo is competent to pass 
even amandatory form of order at interim 
stage is well recognized. This power can 
be exercised by the Court both under 
Order 39. R. 2 of C. P. C. and under Sec- 
tion 151. C. P. C. in order to advance the 
cause of justice. 


7. Labu, A.C. J. in AIR 1926 
Sindh 201 has held that the Court has 
power to grant an interim mandatory in- 
junction under O. 39. Rr. 1 and 2 but 
this power is to be used sparinely and 
each case should be decided on its own 
merit for this purpose. 


8. In AIR 1957 Trav Co. 286 the 
view adopted is that the Courts have 
power to grant mandatorv iniunction on 
interlocutory applications. That was a 
case for permanent iniunction restrain- 
ing the defendant tenant frtm using a 
room which had been let to him by the 
plaintiff as kitchen and was causing 
nuisance to the tenants of the adioining 
rooms. The defendant was sought to be 
restrained from using second room as 
verandah and courtyard for stacking 
firewood. Pending suit the plaintiff moved 
for temporary iniunction in aid of the 
permanent injunction relief which was 
granted. During the pendency of the 
suit the door of room No. 1 was removed 
and also smoke tiles as this caused block- 
age in the passage. An application was 
thereupon moved to the Court to compel 
the plaintiff to remove the blockage. The 
plaintiff in his objections submitted that 
the Court had no jurisdiction to issue a 
mandatory iniunction in the matter as 
prayed for. The trial Court granted the 
mandatory injunction. In the revision 
before the High Court the jurisdiction of 
the trial Court and the impugned order 
was challenged but the High Court held 
that the plaintiff's interference with due 
passage and smoke tiles in the roof. tend- 
ed to discredit the temporary iniunction 
order as it made the premises not habit- 
able. The Court below could under its 
powers grant mandatory order on the 
jnterim application. 
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9, Again in AIR 1966 Pat 263 a 
Division Bench of the Court affirmed the 
order of interim mandatory jiniunction 
passed in a suit for declaration. The trial 
Court had earlier passed an order of ad 
interim injunction butlateran onthe ap- 
plication of the plaintiff issued a manda- 
tory injunction directing the defendants 
to do a particular thing as reauired 
the order. 

10. Again in AIR 1956 Cal 428 
relied upon by the petitioner’s counsel 
it has been conceded therein that a 
mandatory injunction is granted onlv .to 
restore status. auo and not granted to 
establish a new state of things differing 
from stage which existed at the date 
when the suit was instituted. Injunctions 
are a form of equitable reliefs and thev 
have to be used in aid of eauitv and ius- 
tice according to the facts of each parti- 
cular case. 


11. Therefore It cannot be said 
that a Court has got no power to pass a 
mandatory injunction on an interim ap- 
plication should the circumstances of the 
ease warrant the adoption of such a 
course and this becomes necessary to 
preserve the suit property from being 
dissipated or destroved or the order is 
required to maintain status auo between 
the parties. 

12. ATR 1956 Cal 45 and AIR 1963 
Gui 160 relied upon bv the petitioners 
are distinguishable inasmuch as in the 
first mentioned authority the auestion 
was decided with reference to Section 38 
of the Houses and Rent Control Act of 
West Bengal (which corresponds to Sec- 
tion 27 of our Act). The principle en- 
unciated is that the landlord could not 
be compelled to undertake an unrem- 
unerative repair works which may 
ultimately prove useless, and he cannot 
also be reasonably expected to undertake 
them to his own prejudice. 

13. AIR 1963 Gui 160 (Supra) was 
a suit for permanent injunction in which 
mandatory injunction was refused. But 
the facts of this authority are different 
from the one which is before us. 

14. In the instant case the plain- 
tiffs after they filed suit for permanent 
injunction prayed that they be permitted 
to amend the plaint so that they could 
bring a suit for mandatory injunction. 
This the plaintiffs stated. was necessitat- 
ed because of changed circumstances. The 
Court invited obiections from the defen- 
dants. They agreed to the amendment. 
The Court therefore recorded an order on 
17-2-1972 that as the defendants had no 
objection in granting permission by the 
Court for filing amended plaint so per- 
mission was granted. On 23-2-1972 amend- 
ed suit for mandatory injunction was pre~ 
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sented. During this interval the portion 
of the shop was dismantled because of 
widening of the road, This necessitated 
the re-erection of wall and repairing of the 
roof in order to make the shop habitable. 
as the defendants were ordered to under- 
take the repair work but as thev refused 
to rebuild the wall and repair the roof and 
challenged the order of the trial Court the 
plaintiffs did it at their own costs. i 


15. The defendants’ contention is 
that there is no obligation cast on them 
to rebuild the shop and in this context the 
order of the trial Court is invalid. In my 
opinion this important auestion cannot be 
decided off hand without reference to the 
material which has yet to come on record- 
This is also to be decided with reference 
to the covenants made in the rent note and 
in the absence of anv such covenant with 
reference to the ordinary law applicable to 
the case. In this case reference may be 
made to Section 108 of the Transfer of 
Propertv Act which lavs down law regard- 
ing the rights and obligations of the lessor 
and the lessee. and also Section 27 of the 
Jammu and Kashmir Houses and Shops 
Rent Control Act of 1966. 


, 16. Now that a suit for mandatory 
injunction is awaiting trial in the Court 
below and the plaintiffs have executed the 
necessary repairs in the shop and have 
made it habitable, therefore it would nof 
be conducive to the advancement of jus- 
tice to order the vacation of the impuened 
order as it is likely to cause great 
hardship to the tenants in occupation of 
the premises. If the walls are ordered 
to be demolished and roof is dismantled it 
would expose all the goods of the tenants 
in the shop to peril and put their business 
in jeopardy and disturb status quo. More- 
over it is to be borne in mind that the de- 
fendants are not against the holding of 
shops by the tenants in their possession. 
It has been uneauivocally stated on their 
behalf at the Bar that their possession 
would not be disturbed and that they 
could retain the possession of the shops aS 
before. But how can the plaintiff tenants 
retain possession of the shons if thev have 
got No roof and no walls and are rendered 
uninhabitable? In view of this and in view 
of the fact that the two courts below have 
exercised their discretion in favour of 
granting the mandatory injunction, if 
would be quite appropriate to let the 
order remain in tact till the mutual richts 
and obligations of the parties are finally 
decided bv the trial Court. The court be- 
low will also see whether the plaintiffs 
have not under the cover of the court 
order made any encroachment on the 
landlords’ rights and if this has been done 
it will afford necessary relief to the land- 
lords. 
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17. With these observations the 
revision petition is therefore. dismissed. I 
however make no order as to costs. 

Revision dismissed- 
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5. MURTAZA bes ALI C. J. AND 
JASWANT SINGH J. 


Mst. Jani and others, Appellants v. 
Hassan Sofi and others, Respondents. 

Second Appeal No. 33 of 1970. D/- 14- 
6-1972, against order of Dist J. Anantnag. 
D/- 5-6-1970. 


Index Note Civil P. C. (1908). 
Order 22. Rule 4 — Suit for partition of 
joint holding — Every Co-sharer is neces- 
sary party — On death of co-sharer his 
legal representative is necessary party — 
With non-representation of deceased co- 
sharer suit abates as a whole. 


Brief Note— In a suit for partition of 
a joint holding every co-sharer has a joint 
and indivisible interest in everv inch of 
it and each one of the co-sharers is a 
necessary Party to the suit. In the ab- 
sence of any of the co-sharers and in case 
of his death, of his legal representatives. 
it is not possible to determine effectively 
the rights and the interests of the re- 
maining co-sharers who are before the 
Court and grant necessarv relief to the 
plaintiff. In such a case suit abates as a 
whole, AIR 1962 SC 89 Foll. AIR 1935 Pat 
241 and AIR 1935 Oudh 36 and AIR 1951 
Nag 424 Ref. AIR 1928 All 172 (FB) Dist. 
(Paras 3. 5) 
Cases Referred: Chronological Paras 
AIR 1962 SC 89 = (1962) 2 SCR 636, _ 
State of Punjab v. Nathu Ram 4 
AIR 1951 Nag 434 = 1951 Nag LJ 550. 


Ramnath Kisanlal v. Ramgopal 
Bhaulal 
AIR 1935 Oudh 36 = 11 Oudh W. N. 


1487, Fazal Mohamad Khan v. Ali 
_ Mohammad Khan 
AIR 1935 Pat 241 = 16 Pat LT 308, 
Chruaman Mahto v. Bhatu Mahto 
AIR 1928 All 172 = 26 All LJ 217 
(FB), Faqira v. Hardewa 5 
__M.L. Bhat, for Appellants: K. N. 
Rairla, for Respondents. 

JUDGMENT:— This civil second ap- 
peal is directed against the judgment of 
the learned District Judge Anantnag dated 
June 5, 1970. upholding the order dated 
April 15, 1964. of the Munsiff Kulgam dis- 
missing the suit of the plaintiff-appellant 
on the ground that it had abated in toto 
because of his failure to bring on record 
the legal representatives of the first de= 
fendant viz Amma Nanwai within the time 
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prescribed by Article 177 of the Limita- 
tion Act. 


2. It appears that a suit for posses- 
sion by partition of land comprised in 
Khasra No. 1475 situate in Kulgam was 
brought by the appellant in the court of 
Munsiff, Kulgam, against respondents 3 
to 7 and Amma, the father and husband 
respectively of respondents 1 and 2 here- 
in. During the pendency of the suit Amma 
defendant died and an application for 
bringing his legal representatives on re- 
cord was made by the appellant on March 
22, 1966. It, however, transpired that the 
application was made more than a vear 
after the death of Amma. Accordingly the 
learned trial Court dismissed the applica- 
tion. It further held that Amma being a 
necessary party to the suit and steps for 
substituting his legal representatives not 
having been taken in time. the suit abat- 
ed in its entirety. On appeal the learned 
District Judge. upheld the order passed 
by the Munsiff. It is against this order 
that the present appeal has been filed. We 
have heard the learned counsel for the 
Parties at considerable length. 


3. In a suit for partition of a joint 
holding every co-sharer has a joint and 
indivisible interest in every inch of it and 
each one of the co-sharers is a necessary 
party to the suit. In the absence of anv 
of the co-sharers and in case of his death 
of his legal representatives, it is not pos- 
sible to determine effectively the rights 
and interests of the Temaining co-sharers 
who are before the court and grant neces- 
sary relief to the plaintiff. 

4. In the present case. Amma co- 
sharer having died and his legal represen- 
tatives not having been brought on the 
record within the time allowed bv law the 
suit ceased to be properly constituted and 
could not proceed to a final adiudication. 
In State of Punjab v. Nathu Ram, AIR 
1962 SC 89. their Lordships of the Supreme 
Court while interpreting the provisions of 
Order 22 Rule 4 of the Code of Civil Pro- 
cedure, observed as follows:— 


“The question whether a court can 
deal with such matters or not. will de- 
pend on the facts of each case and there- 
fore no exhaustive statement can be made 
about the circumstances when this is pos- 
sible or is not possible. It may. however. 
be stated that ordinarily the considera- 
tions which weigh with the court in de- 
ciding upon this question are whether the 
appeal between the appellants and the 
respondents other than the deceased can 
be said to be properly constituted or can 
be said to have all the necessary parties 
for the decision of the controversy before 
the Court. The test to determine this has 
been described in diverse forms. Courts 
will not proceed with an appeal (a) when 





68 F.&K.  [Prs. 1-2] 


the success of the appeal mav lead to the 
courts coming to a decision which would 
be in conflict with the decision between 
the appellant the deceased respondent 
and therefore which would lead to the 
courts passing a decree which will be con- 
tradictory to the decree which had be- 
ome final with respect to the same sub- 
ject matter between the appellant and the 
deceased respondent; (b) when the appel- 
lant could not have brought the action for 
the necessary relief against those respon- 
dents alone who are still before the court 
and (c) when the decree against the sur- 
viving respondents. if the appeal succeeds 
be ineffective. that is to sav, it could not 
be successfully executed.” : 
in Chruaman Mahto v. Bhatu Mahto, AIR 
1935 Pat 241. Fazal Mohamad Khan v. Ali 
Mohammad Khan AIR 1935 Oudh 36. and 
Ramnath Kisanlal v. Ramgopal Bhau- 
Jal AIR 1951 Nag 434, it was 
held that in a partition suit 
every one of the co-sharers is a neces- 
Sary party and if in such a suit any one 
of them i. e. the co-sharers dies and his 
legal representatives are not brought on 
the record in time. no decree can be pass- 
ed for partition because the representa~ 
tion becomes incomplete. It has been fur- 
ther held in these decisions that in such a 
case the suit abates as a whole. 

Learned counsel for the appel- 
lant has cited before us some decisions in- 
cluding that of a Full Bench of the Allah- 
bad High Court, reported in AIR 1928 All 
172. We have gone through these decisions 
with care and find that they are clearly 
distinguishable and are not at all appli- 
cable to a case of the present nature. None 
of these decisions relates toa suit for 
partition where the interests of Co-sharers 
are joint. As in the instant suit, the rights 
ard interest of the co-sharers were joint 
and undivided and the right to seek relief 
did not survive against the surviving de~ 
fendants alone. the suit abated as a whole 
and not qua Amma defendant only. The 
order passed bv the courts below are, 
therefore, perfectly justified. 

6. For the foregoing reasons. we 
do not find anv merit in this appeal. which 
is dismissed but without any order as to 
costs. 

Appeal dismissed. 
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Mst. Saraswati and another. Appel- 
Jants v. Shri Bindraban, Respondent. 

Civil Revision No. 64 of 1970 D/- 13- 
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Index Note:— (A) Snecific Relief Act 
(1877), Section 9 — Section 9 contemplates 
a summary suit for possession of immov~ 
able property and the question of title is 
wholly outside its scope. (Para 4) 


Brief Note:— (A) The trial court had 
found that the plaintiff was not a tres~ 
passer but he was holding the suit pro 
perty on the basis of an agreement to sell 
in his favour. that he had been in posses+ 
sion of the property for a number of vears 
before the act of dispossession and that the 
defendants had forcibly dispossessed him 
by taking law in their own hands and by 
asserting their title over the property 
which they could not do, Further the suit 
had been found to have been brought 
within the statutory period as 
provided by Section 9, Held that 
the suit had been fYrightly decreed. 
AIR 1964 SC 685 Disting: (1891) ILR 13 
All 537 and AIR 1950 All. 407 and AIR 
1968 SC 620 Rel on- (Para 10) 
Cases Referred: Chronological Paras 
AIR 1968 SC 620 = (1968) 2 SCR 203. 

Lallu Yeshwant Singh v. Rao 
_ Jagdish Singh 
AIR 1964 SC 685 = (1964) 1 SCWR 
186, State of Orissa v. Ram Chandra 


Dev 
AIR 1959 All T = 1958 All LJ 628 
(FB), Yar Muhammad v. Lakshmi 
Das 
AIR 1954 Bom 358 = 56 Bom LR 
` 308. K. K. Verma v. Narain Dass 
C. Malkani 
AIR 1950 All 407 = 1951 All LJ 290, 
Ganga Din v. Gokul Prasad 

(1891) ILR 13 All 537 = 1891 All 

WN 196, Wali Ahmad Khan v. 


Ayodhya Kundu 4,8 
S. P. Gupta, for Appellants: R. P. 
Sethi, for Respondent. 
MIAN JALAL-UD-DIN J.:— The 
revision is directed against the iudg~ 


ment of Sub Judge Reasi decreeing the 
plaintiffs suit for possession of the suit 
land under Section 9 of the Specific Relief 
Act. 


2. Briefly speaking a suit for resto- 
ration of the possession of the land meas= 
uring 18 kanals and 2 marlas as describ- 
ed in the plaint, was instituted under the 
provisions of Section 9 of the Specific Re- 
lief Act by Bindra Ban against Amir Chand 
and others with the allegation that the 
plaintiff had been in peaceful possession 
thereof since 2011 BK. on the basis of an 
agreement to sell when on 12th of August 
1966 the defendants took forcible posses~ 
sion of the land and dispossessed the plain. 
tiff otherwise than in due course of law and 
without his consent. The defendants de- 
nied the act of dispossession by them. 
They also denied that the plaintiff had 
been in possession. of the property in dis+ 
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pute within six months, next before the 
institution of the suit. The trial court held 
that there was sufficient proof available 
about the execution of the agreement to 
sell the disputed land in favour of the 
plaintiff and it was in pursuance of the 
agreement to sell that the plaintiff had 
been in possession of the suit property till 
12th of August 1966. The court also held 
that the defendants forcibly occupied suit 
Property otherwise than in due course of 
law. The plaintiff. was therefore, found 
entitled to a decree for Possession. 


3. The only point that has been 
canvassed before us in this revision peti- 
tion is that the defendants being the 
owners of the suit property no suit for pos- 
session could lie against them and the trial 
court was not justified in passing the decree 
against the defendants. The position of 
the plaintiff was onlv that of a trespasser. 
It is, however. conceded that the plaintiff 
has been in possession of the suit property 


for a number of vears_ but his 
possession, it is urged could not 
enure for his benefit and he 


could not maintain the suit on the basis of 
Possessory right against the true owner, 
Possession was good against all the world 
except the true owner. Therefore if the 
defendant had obtained the possession of 
the suit property even by dispossessing the 
plaintiff trespasser his act was iustified 
and the court could not pass a decree for 
restoration of Possession in favour of the 
plaintiff. 


4. In my opinion the argument is 
misconceived and must therefore be 
rejected. The present suit was instituted 
under Section 9 of the Snecific Relief Act. 
It was in the nature of a summary suit 
for possession of property as contemplat- 
ed by Section itself. It is well known 
that the basis for such a suit is wrongful 
dispossession of the plaintiff by the oppo- 
site party. The scope of such a suit is 
limited. It is to be brought within six 
months from the date of dispossession and 
any question of title would be whollv ex- 
traneous to such a summafrv suit. There 
is no authority for the proposition that in 
such a suit the question relating to title or 
ownership can be raised, and determined. 
AIR 1964 SC 685 relied upon by the learn- 
ed counsel for the petitioner cannot be 
said to be an authority as laying down law 
under Section 9. That was a case which 
related to the writ iurisdiction of the High 
Court and the court had in exercise of its 
discretion under Article 226 passed the 
order. If the argument of the learned 
counsel is accepted that the owner can 
resist the suit on the ground that he is the 
virtual title holder of the propertv. then 
incidentally it would follow that the court 
shall have to decide the auestion of title 
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in his case. It is clear that the determina- 
tion of this question would be whollv out- 
side the scope of Section 9 of the Speci- 
fic Relief Act and if allowed would con- 
vert the summary suit into title suit which 
would in fact render the very provisions 
of Section 9 nugatory. There is difference 
between a suit on the basis of possessorv 
right as contemplated bv Section 9 of the 
Specific Relief Act and a Suit based on 
possessory title. In (1891) ILR 13 All 537 
a Full Bench of the High Court Alla- 
habad ruled that Sec. 9 of the Snecific 
Relief Act is intended to provide a special 
remedy for a person who, being, whatever 
his title in possession of immovable pro- 
perty. is ousted therefrom. It is useful to 
reproduce some of the observations made 
in the aforesaid judgment. Straight J. ob« 
served as under:— 


“What is Section 9 of the Specifice 
Relief Act? It onlv reproduces the rule 
which says that a person havine a right 
to which wrong has been inflicted is en~ 
titled to come into court and assert that 
right. If my brother Mahmood J.’s reading 
of Section 9 of the Specific Relief Act is 
correct. then it would be practically pre+ 
cluding the suit contemplated by Article 
142 of the Limitation Act. What Sec. 9 
of the Specific Relief Act intended to do, 
and in mv opinion does, is to provide a 
summary and speedy remedy through the 
medium of the Civil Court for the res- 
toration of possession to a party disnosses~ 
sed by another leaving them to fight out 
the question of their respective titles if 
they are so advised. This Section 9 is no 
more than a reproduction of a provision 
of the Roman law by which a praetor was 
entitled to restore possession to a person 
who had been forcibly dispossessed of pro- 
perty. It was thought and wisely thought 
that if power was not given to the Civil 
Courts to afford this speedy remedv. most 
high handed and intolerable cases of dis- 
possession might occur, with the result 
that the intruder. having forced himself 
into possession, might snap his fingers and 
say “here I am in possession: prove vour 
title and do vour worst.” It would neither 
be justice. equity, good conscience, nor 
common sense to recognise or tolerate anv 
such doctrine, and I for one decline to do 
so. 


5. A Division Bench of Allahabad 
High Court in AIR 1950 All 407 held that 
in a suit under Section 9 the only allega- 
tions that are relevant are those of the 
Plaintiff’s previous possession and his dis- 
possession by the defendant. The title of 
the parties is not relevant and indeed itis 
specifically provided that the Section does 
not bar any person from recovering pos- 
session of the property on the basis of his 
title. The result of this provision in See- 
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tion 9 is that if the defendant has a better 
title than the plaintiff he could not resist 
the plaintiff's suit for recovery of posses- 
sion if the plaintiff proves the allegation 
made by him. 

6. A similar question came up for 
consideration before their Lordships of the 
Supreme Court reported in AIR 1968 SC 
620. The case law on the subiect was re- 
viewed. Their Lordships auoted with ap- 
proval the following observations made by 
Chagla C. J. in K. K. Verma v. Narain 
Dass C. Malkani, ATR 1954 Bom 358 at page 
360 and also the observantions of the Full 
Bench of Allahabad High Court (AIR 1959 
All 1 at page 4). 


Te In AIR 1954 Bom 358, Chagla 
C. J. had observed as under:— 

“Under the Indian Law the possession 
of a tenant who has ceased to be a tenant 
is protected by law. Although he mav not 
have a right to continue in possession after 
the termination of the tenancy his posses- 
sion is juridical and that possession 
is protected by statute. Under Section 9 of 
the Specific Relief Act a tenant who has 
ceased to be a tenant may sue for posses- 
sion against his landlord if the landlord 
deprives him of possession otherwise than 
in due course of law. but a trespasser who 
has been thrown out of possession cannot 
go to court under Section 9 and claim pos- 
session against the true owner.” 

Again, in AIR 1959 All 1 at page 4 it has 
been held:— 

“No question of title either of the 
plaintiff or of the defendant can be raised 
or gone into in that case (under Section 9 
of the Specifice Relief Act). The plaintiff 
will be entitled to succeed without prov- 
ing any title on which he can fall back 
upon and the defendant cannot succeed 
even though he mav be in a position to 
establish the best of all titles. The res- 
toration of possession in such a suit is, 
however. always subiect to a regular title 
suit and the person who has the real title 

. or even the better title cannot therefore be 
prejudiced in any wav by a decree in such 
a suit. It will alwavs be open to him to 
establish his title in a regular suit and to 
recover back possession.” 
es 8. The High Court further observ- 

“Law respects possession even if there 
is no title to support it. It will not permit 
any person to take the law In his own 
hands and to dispossess a Person in actual 
possession without having recourse to a 
Court. No person can be allowed to be- 
come a judge in his own cause. As observ- 
ed by Edge. C. J. in Wali Ahmad Khan v. 
Ayodhya Kundu (1891) ILR 13 All 537 at 
p. 556. 

“The object of the Section was to 
drive that person who wanted to eject a 


“Person into the proper court and to pre- 
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ALR, 


vent them from goings with a high hand 
and ejecting such persons.” 

9. After reviewing the case law 
enunciated by several High Courts the 
Supreme Court ruled that the law on this 
point had been correctly stated by the 
Privy Council. by Chagla C. J. and by the 
Full Bench of the Allahabad High Court 
in the cases mentioned above. 

10. In the instant case the court 
below has found that the plaintiff was not 
a trespasser but he was holding the suit 
property on the basis of an agreement to 
sell in his favour and that he had been in 
possession of the property for a number 
of years before the act of dispossession- The 
defendants forcibly dispossessed him by 
takine law in their own hands and bv as- 
serting their title over the property which 
they could not do. The suit has been found 
to have been brought within the statutory 
period as provided by Section 9 of the 
Specific Relief Act, The court below has, 
therefore, rightly decreed the suit which 
decree we accordingly affirm. 

11. The result is that there is no 
force in this revision petition which is dis- 
missed with costs. : 

BAKSHI ISHWAR SINGH f. 12. I 
agree, 

Revision dismissed- 
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S. MURTAZA FAZL ALI, C. J. 
AND JASWANT SINGH J. 


Sain Dass Appellant v. Devi Dass and 
others. Respondents. 

Letters Patent Appeal No. 4 of 1971. 
D/- 13-6-1972 against judgment of Bhat 
J., D/- 21-5-1970. 


Index Note:— (A) Civil P. C. (1908), 
Order 22 Rule 6 — Death of plaintiff 
twelve days after arguments were con- 
cluded and one dav before Judgment was 
delivered — Suit does not abate. 


(Para 2) 
Index Note:— (B) Civil P. C. (1908). 
Section 100 — Finding of fact — Find- 


ings as to whether a house is needed for 
necessity is finding of fact —- Cannot be 
interfered in Letters Patent Appeal. 1970 
Ren. C. R. 757 (Delhi) Ref. (Para 3) 
Cases Referred: Chronological Paras 
1970 Ren CR 757 (Delhi). Anil Kumar 

v. Jai Narain Gautam 3 

D. N. Mahaian, for Appellant: I. K. 
Kotwal, for Respondents. 

JUDGMENT:— This is a defendant's 
appeal in a suit for eiectment filed by the 
plaintiff on the ground that the shop 
in question owas reauired for the 
personal necessity of the plaintiff and 


GP/GP/D680/72/BDB 


1973 
his grandsons, who wanted to start 
tbeir new business therein. The shop 


was leased out to the defendant as far back 
as Maghar 4, 2006 (Samvat) and the pre- 
sent suit was brought some time in Febru- 
ary. 1966. The suit was decreed bv the 
City Judge, Jammu. who accented the 
plaintiffs case and held that the necessity 
alleged by the plaintiff was proved. The 
defendant went up in appeal to the Dis- 
trict Judge who upheld the judgment 
and the decree of the trial Court and dis- 
missed the appeal. The defendant then 
came up in second appeal to this court 
which was heard by Bhat J. who by his 
order dated May 21. 1970 confirmed the 
findings of fact arrived at by the courts 
below and dismissed the appeal but srant- 
ed leave to file appeal under the Letters 
Patent to the defndant. Hence this appeal 
before us. 


2. Mr. Mahajan appearine for the 
appellants submitted two points before us. 
In the first place he urged that the suit 
had abated because the plaintiff had died 
before the judgment could be pronounced. 
This contention, however. does not appear 
to be tenable because by virtue of Order 
22 Rule 6 of the Code of Civil Procedure. 
where the plaintiff dies after the hearing 
but before the pronouncement of iudgment 
there is no abatement. In the present case 
the arguments in the case concluded on 
Mav 8, 1970 and the plaintiff died 12 davs 
later i. e on May 20, 1970 and the iudg- 
ment was pronounced on May 21, 1970 In 
these circumstances the present case clear- 
ly fell within the purview of Order 22 
Rule 6 of the Code of Civil Procedure, 
which prevents abatement. The first con= 
tention raised by Mr. Mahaian is. there- 
fore overruled. 


3. It was next contended by Mr. 
Mahajan that as the plaintiff died before 
the judgment could be pronounced, the 


necessity pleaded by him în case 
was wiped out by, his death and 
the Court was entitled to take the 


subsequent facts into consideration. This 
argument would have had some force if 
the plaintiff had pleaded one necessity 
only namely that of his own personal oc- 
cupation. In the instant case. however, the 
plaintiff has clearly mentioned that he re- 
quired the shop for starting business not 
only for himself but also on behalf of his 
grandsons and later in the evidence he 
proved this necessity by showing that he 
required the shop for starting business for 
his grandsons who were economically de~- 
pendent upon him and formed the mem- 
bers of the same familv. This portion of 
the necessitv has been held by all the 
courts below to have been proved. This is 
a pure finding of fact which cannot be 
interfered by us in Letters Patent Appeal. 


Kesho Nath v. State 
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Furthermore, as the necessity of the 
plaintiff for the purpose of using the shop 
for his grandsons has been proved, the 
suit cannot be dismissed. I am fortified in 
this view by a decision of the Delhi High 
Court reported in 1970 Ren CR 757 
(Delhi.) In these circumstances therefore 
this contention is also rejected, 


4. Lastly Mr. Mahaian submits 
that the defendant should be given a re- 
asonable time to vacate the premises and 
he prayed that at least one vear’s time 
should be given to him for the purpose. 
We are, however, unable to accede to his 
contention. The suit was filed as far back 
as 1966 and reached its conclusion in the 
year 1972. The tenant had admittedly six 
years during which he occupied the shop 
even though the landlord required the 
shop for his personal necessity. There is 
no equity at all in his favour to warrant 
extension of time. In these circumstances, 
therefore. the prayer of Mr. Mahaian is 
rejected. 
_ 5 The appeal, therefore. fails and 
is dismissed with costs- 

Appeal dismissed. 
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(V 60 C 25) 


MIAN JALAL-UD-DIN J. 


Kesho Nath Bakshi, Petitioner v. State 
Respondent. 


gone Petn. No. 236 of 1971. D/- 7-6- 


Index Note:— (A) J. and K. (Stav of 
Ejectment Proceedings) Act (33 of 1966), 
Sec. 1 — Constitutional validity of Act — 
Act is saved by Article 19 (5) of the Con- 
stitution (X-Ref:— J. and K. (Stay of 
Ejectment Proceedings) Ordinance (10 of 
1966), Section 1 ) (X-Ref:— J. & K. Ten- 
ancy Act (2 of 1980), Section 49). (X-Ref:— 
a of India, Arts. 19 (5) and 

~A. 


Brief Note:—- (A) Reasonable restric- 
tion means a restriction imposed by dicta- 
tes of reason. The concent of reasonable- 
ness is a wholesome doctrine to harmonise 
the rights of an individual with those of 
publie at large. Restriction must have re- 
asonable relation to the obiect which the 
legislation intends to achieve. This is the 
touchstone to test the rationale behind the 
legislation. The Ordinance and the Act 
were the steps takén in order to do social 
justice to the class of tenants and save 
them from becoming a landless class. They 
were therefore well founded and reason< 
able. AIR 1970 J and K 125 (FB) Distin- 
guished: AIR 1953 SC 373 and AIR 1964 
Mys 43, Relied on. (Prs. 7 and 8) 
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Cases Referred: Chronological Paras 

ATR 1976 J & K 125 = 1970 Kash 
LJ 42 (FB), Yogeshwar v. State 

_, of Jammu and Kashmir 

AIR 1964 Mys 43, Basavanneppa 
Sangappa v. Raiasaheb Maham- 
madahanif Saheb 7 

AIR 1957 SC 510 = 1957 SCR 605, 
Sardar Inder Singh v. State of 
Rajasthan 7 

AIR 1953 SC 373 = 1953 SCR 1049. 
Raghubir Singh v. Court of Wards 
Ajmer 


Kesho Nath Bakshi in person. for 
Petitioner; A. Chand Addl. Advocate 
General. for the State. 


ORDER:— This is a writ petition 
filed by Kesho Nath Bakshi praying for 
issuance of a writ of certiorari and man~ 
damus and for declaring Act No. XXXIII 
of 1966 void with the further Praver to 
ask the competent authoritv to proceed 
with the revenue case Badri and others v. 
Jethu and others pending with the Assis- 
tant Commissioner. Jammu. 

2. The petitioner has averred that 
he is a retired Government servant. He, 
in order to make his two ends meet appli- 
ed for eiectment of tenants at will and 
protected ones on the ground of personal 
cultivation as provided under Section 49 
of the Jammu and Kashmir Tenancy Act 
of 1980. The case was being tried bv the 
Assistant Commissioner when under an 
Ordinance followed by an Act in the As- 
sembly the hearings in such cases were 
staved in the vear 1966. The stay of pro- 
ceedings for eiectment. itis averred, affects 
the fundamental rights of the petitioner in- 
as much as it interferes with his right to 
use the property and right to follow anv 
occupation or trade and also the right to 
live. The order was passed maliciously in 
order to deprive the petitioner of his 
rights and this has created bad blood 
amongst the landlords and the tenants. 


3. The State has filed obiections 
through the Additional Advocate General. 
In these objections it is admitted that the 
petitioner has retired from Government 
service: that the petitioner along with 
other persons made an application under 
Section 49 of the Jammu and Kashmir 
Tenancy Act for ejiectment of Jethu and 
others from his land. It is also admitted 
that the above application for eiectment 
was made (stayed?) under the provisions 
of Ordinance 10 of 1966 which was later 
on replaced by J. & K. Tenancy 
(Stay of Ejectment Proceedings) Act of 
1966. The above Act. it is averred. is con- 
stitutionally valid under the provisions of 
Article 31-A of the Constitution of India 
as it is a piece of agrarian reform lesisla- 
tion meant for the welfare of tillers of the 


6, 7 


ia eas lands. At the time the above 
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A-I. R. 


Ordinance and subseauently the Act were 
passed the question of fixing limit in the 
area of agricultural holdings owned by the 
proprietors was under the active conside~ 
ration of the respondent. In order to 
maintain status auo and with a view to 
fix the size of agricultural holdings it was 
considered necessary to pass the above 
Ordinance and then the Act. Now as the 
bill fixing the size of agricultural hold- 
ings in the legislature of Jammu and 
Kashmir has been intorduced, till the 
above bill becomes law it is necessary 
that status auo in respect of the position 
of tillers of land is maintained. These 
steps were taken in order to do social jus- 
tice to the cultivators of the agricultural 
land and save them from becoming land- 
less which would otherwise adversely 
affect the interests of general public. 

4. I have heard the arguments in 
the case. 

5. It appears that the petitioner 
previously also filed writ petition asking 
the court not to extend the date of stav of 
suits for eijectment of tenants under Sec- 
tion 49 of the Jammu and Kashmir Ten- 
ancy Act of 1980. Almost the same aver- 
ments which have been made in the pre- 
sent petition were made in the previous 
Petition with this modification that in the 
present petition the petitioner challenges 
the constitutional validity of the Ordin- 
ance and the Act whereas the previous 
petition was directed against the extension 
in the date of the Ordinance. When that 
petition came up before the court for ad- 
mission, Hon'ble Jaswant Singh J. record- 
ed the following order:— 


. Heard the petitioner who is present 
in person. A writ of the nature sought for 
cannot be issued by the High Court. The 
petition is accordingly dismissed in 
limine.” 

After the aforesaid petition was dismissed. 
the petitioner filed the present petition. 


6- The petitioner himself argued 
the petition before me. His main argu- 
ment is that the Ordinance which has been 
replaced by the Act adversely affects his 
fundamental right to use the land for per~ 
sonal cultivation which is a right confer~ 
red on him to follow any occupation or 
trade and the risht to use the property. 
Nor is the Act saved by Article 31-A of 
the Constitution of India inasmuch as 
the Act neither extinguishes nor modifies 
the right but keeps only the right of the 
petitioner under suspense which is not 
envisaged by Article 31-A. Therefore the 
full Bench authority Yogeshwar v. State 
of Jammu and Kashmir of this Court re- 
ported as AIR 1970 J. and K. 123 (FB). is 
not applicable to the present case and the 
parties are not governed bv the said au~ 
thority. As against this the learned Addi-« 
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tional Advocate General appearing for the 
State has submitted that the impugned 
Act is a piece of agrarian reform legis- 
lation designed for the welfare of the 
tillers of the agricultural lands and to en- 
able the Government to introduce agrarian 
reform in the. State Legislature for the 
welfare of the class of tenants (of the 
agricultural land). According to the learn- 
ed Addl. Advocate General the point is 
covered by the aforesaid Full Bench au- 
thority inasmuch as the State has modi- 
fied the rights of the landlord to recover 
the land from the tenant temporarily. 


7. On a careful consideration of 
the matter I am of the view that the point 
raised by the petitioner is not covered bv 
the Full Bench authority reported as AIR 
11970 J and K 125 (FB). It was held in that 
case that the effect of introduction of sub- 
sec. (3) in Section 47 of the Tenancy Act 
was to completely obliterate the land- 
Jord’s right of eiectment of a tenant on 
the ground of personal cultivation as given 
in Section 44 (1) (e), but it was held that 
the amendment was saved by virtue of 
Article 31-A (I) (a) which confers twofold 
right on the State, first to acauire anv 
agricultural lands constituting an estate 
and anv rights therein, Secondly. without 
acouiring the estate it might extinguish 
or modify anv right in the estate, the 
reason being that the legislature intends 
to introduce an agrarian reform with the 
object of regulating the rights of landlord 
and tenant or of conferring a more bene- 
ficial status or interest on the tenants 
with a view to achieve rural economy. The 
Full Bench observed that once this obiect 
was achieved then the legislation became 
completely immune from the challenge on 
the ground that the amendment infringes 
or destroys the fundamental rights of the 
property of a citizen as guaranteed under 
Sections 14, 19 and 31 of the Constitution 
of India. 


In the present case, however. the fun- 
damental right of the petitioner is neither 
extinguished nor modified in the sense 
that the proprietary rights have been des- 
troyed or modified. In AIR 1953 SC 373 
(d) the word ‘Modification’ as used in the 
‘Article has been interpreted to mean in 
the context of the Article “modification of 
the proprietary right of a citizen like an 
extinguishment of that right and cannot 
include within its ambit a mere suspen- 
sion of the right of management of estate 
for a time, definite or indefinite.” There- 
fore Article 31-A cannot be said to have 
any application to the present case. as the 
impugned amendment only suspends the 
right and does not ‘modify’ it. It onlv in- 
tends to stay the operation of Section 49 
of the Tenancy Act and this is a tempo- 
rary restriction imposed on the right of the 
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petitioner to recover the land for personal 
cultivation. The question therefore is: is 
the impugned law saved by the Constitu- 
tion of India notwithstanding the fact that 
the petitioner’s right is adversely affected 
although temporarily. In my opinion the 
impugned amendment is saved by Arti- 
cle 19 (5) of the Constutition of India as 
it is a reasonable temporary restriction on 
the right of the petitioner to recover the 

from the tenant. Reasonable restric- 
tion would mean a restriction imposed by 
dictates of reason that is rational. The 
concept of reasonableness is a wholesome 
doctrine to harmonise the rights of an in- 
dividual with those of public at large. But 
the limitation upon the right must not be 
arbitrary or excessive beyond what is ac- 
tually necessitated by public interest. 
Restriction must have reasonable relation 
to the object which the legislation intends 
to achieve. This is the touchstone to test 
the rationale behind the legislation. There- 
fore in order to arrive at the right conclu- 
sion we have to examine the scheme and 
the object of the amended Act and also re- 
fer tothe returns filed bv the State. Now 
in the returns filed bv the Addl. Advocate 
General on behalf of the State it is averr- 
ed that the impugned amendment staving 
applications for eiectment has been enact- 
ed with the obiect of regulating the rights 
of the landlord and the tenant and with a 
view to introduce agrairian reform in the 
State meant for the welfare of the class 
of tenants. At the time the above Ordi- 
nance was issued and subsequently the 
amendment Act was passed the question 
of fixing limits in the area of agricultural 
holdings owned by the proprietors was 
under the active consideration of the State. 
In order to maintain status auo and with 
aview to fix the size of the agricultural 
holdings it was considered necessarv to 
pass the abovementioned Ordinance and 
then the Act. It is further averred that 
the Bill fixing the size of the agricultural 
holdings in the State legislature has been 
introduced and till the above bill becomes 
law it is necessary that status auo in res- 
pect of the position of tillers in the land 
is maintained. These steps were taken in 
order to do social justice to the class of 
tenants and save them from becoming a 
landless class. This also appears to be the 
object behind the impugned amendment 
This being the position, I am of the view 
that the temporary restriction imposed on 
the right of the petitioner is well founded 
and is reasonable. I am fortified in my 
view by AIR 1964 Mvs 43 where a some- 
what similar question came up for consi- 
deration before the Division Bench of 
Mysore High Court. That was a case 
where a landlord applied for eviction of 
his tenants under ‘The Bombay Tenancy 
and Agricultural Lands Act? One of the 
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. Questions inter alia debated before the 

‘High Court was whether a landlord could 
prosecute the civil petition because pro- 
ceedings in the civil Court had been staved 
under Section 4 of the Mysore Tenants 
(Temporary Protection from Eviction) Act 
1961 as that Section statutorily stayed all 
suits and proceedings for eviction of lands 
held by tenants and whether this piece of 
legislation was valid. The auestion was 
considered and it was held that the emer- 
gency legislation staving proceedings could 
be considered as reasonable restriction 
within the meaning of cl. (5) of Art. 19 im- 
posed in the interest of the general public. 
It was observed that it would be enough 
to sav that since the impugned legislation 
was enacted solely for the purpose of pre- 
serving status auo and for the purpose of 
(preventing) eviction of tenants who might 
under the new law be able to retain pos- 
session of the land from which the eviction 
is sought during the interregnum. the im- 
pugned legislation being a purely tempo- 
rary legislation enacted as an emergency 
measure so that it might be in operation 
until a Permanent law was enacted, it 
would be unreasonable for anvone to sug- 
gest that what the law does was to impose 
unreasonable restrictions. Their Lord- 
ships of Mysore High Court while consi- 
dering the reasonableness or otherwise of 
the restriction imposed by the legislature, 
further observed that the temporary 
character of the impugned legislation was 
worthy of consideration. If in the circum- 
stances explained by the State that pend- 
ing the enactment of a permanent legis- 
lation the legislature of the State thought 
it resonable to preseve status auo and stop 
the eviction ‘of the tenants on whom the 
legislation intends to confer certain bene- 
fits not alreadv available to them, the law 
enacted with the object of stopping evic- 
tion temporarily for a specified period of 
time would not be unreasonable restric- 
tion on the fundamental right guaranteed 
by Article 19 (f). Reliance was also placed 
in this case on the observations made in 
AIR 1957 SC 510 in which similar legis- 
lation under review was held to be one 
which did not impose unreasonable restric- 
tion as it was held to be a purely tempor- 
ary measure to be in operation until a 
permanent law was enacted. For all thisT 
will therefore be loath to say that the 
present piece of legislation staying pro- 
ceedings of eviction is an unreasonable 
restriction on the fundamental right of the 
petitioner. 
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8. For the foregoing reasons I am 
of the view that the impugned legislation 
is a reasonable restriction imposed on the 
fundamental] rights of the petitioner and 
the petitioner cannot challenge its con- 
stitutional validity. The writ petition, 
therefore. fails which is hereby dismissed 
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but without making any order as to costs- 
Writ petition dismissed. 
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BAKSHI ISHWAR SINGH J. 
Ganpat Rai and another, Petitioners; 


v. Abnash Chander and another, Respon= 
dents. 


Civil Revn. No. 76 of 1971 D/- 25-5- 
1972, against order of Munsiff. Judicial 
Magistrate Ist Class Jammu. D/- 21-7-1971. 


Index Note:— (A) Partnership Act 
(1932), Section 14 — Property of the firm 
— Tenancy rights expressly brought into 
partnership stock do not cease to be so 
merely because they are continued in the 
name of one onlv of the Partners — Such - 
tenancy rights are liable to be dealt with 
as other partnership property till the firm 
is dissolved by final decree. AIR 1952 
Punj 284 Applied. (Paras 9, 10) 


Index Note:— (B) Partnership Act 
(1932) Section 14 — Property of the firm 
— Goodwill of the business is the pro- 
perty of the firm — Goodwill can be an 
advantage connected with the premises in 
which business is carried on — The bene- 
fit of tenancy rights can also form part of 
the goodwill in absence of anv stipulation 
to the contrary. 1901 A. C. 217 (223) and 
1896 A. C. 7 and 1859 John 174 (188) and 
(1880) 14 Ch. D. 596 and 61 N. Y, 226 and 
AIR 1957 Cal 280 Rel. on. (Paras 10, 11) 


Cases Referred: Chronological Paras 
AIR 1957 Cal 280 = 60 Cal WN 420, 
Dulaidas Mullick v. Ganesh Dass 10 
ATR 1952 Puni 284, Devi Parshad v. 
Jai Ram Dass 9 
1901 AC 217 = 70 LJ K. B. 677, In- 
land Revenue Commrs v. Muller 


_& Co’s Margarine Ltd. 10 
1896 AC 7 = 65 LJ Ch. 1, Trego v. 

Hunt 10 
(1880) 14 Ch. D. 596 = 49 LJ Ch. 601, 

Ginesi v, Cooper 10 
(1859) John 174 = 70 ER 385. Chur- 

ton v. Douglas 10 
61 N. Y. 226, Glen and Hall Mafe. 

Co. v- Hall IL 


I. K. Kotwal, for Petitioners; D. D. 
ee and J. S. Kotwal. for Respon= 
ents, 


ORDER:— This is plaintiffs’ revision 
against the order of the Munsiff. Jammu, 
dated 21-7-1971 whereby a preliminary 
ge was decided in favour of respondent 

O, 1. 


2. The facts giving rise to the 
present petition are that the plaintiffs, 
who had entered into a partnership with 
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the defendants to run a business as a dealer 
in radios and sewing -machines in the 
name and style of M/s India Radios. hav- 
ing fallen out, had filed a suit for dissolu- 
tion of partnership” and rendition of ac- 
counts. 

The defendants filed a written State- 
ment admitting the partnership between 
the parties and almost agreed that the 
partnership mav be dissolved and account 
should be taken. The only point of contest 
raised was that the partnership business 
was carried on in a shop belonging to 
Khukhran Bradari, Jammu, situated on 
Rai Tilak Road, Jammu, and defendant 
No. 1 claimed that the shop had been 
taken on rent by him so at the time of dis- 
solution the shop and its tenancy should 
revert back to him. On this dispute be- 
tween the parties the only issue in the 
nature of a preliminary issue was raised 
which is as follows:— A 

Whether Abnash Chander, defendant. 

is the sole tenant of the suit shop? 
O. P. D. 
The trial court by its order dated 23-11- 
1970 decided this issue in favour of the 
defendant respondent No. 1 and ultimate- 
ly passed a preliminary decree on 26-12- 
1970. The plaintiffs went up in appeal 
against that preliminary decree before the 
Appellate Court of the Sub Judge (CJM) 
Jammu who by his order dated 27-2-1971 
remanded the case to the trial court with 
a direction that defendant No. 2 who was 
the appellant before him should be given 
an opportunity to lead evidence in the case 
and the matter could be decided afresh. 


3. Pursuant to the above direction 
the parties led evidence and the Munsiff 
vide the impugned order again decided 
the said issue in favour of defendant-res- 
Pondent No. 1. It is against that order 
that the present revision has been filed by. 
the plaintiffs, 

At the time of the hearing Mr. 
Thakur, appearing for respondent No. I 
raised a preliminary objection and contend- 
ed that the impugned order amounts to 
passing of the final decree and the revision 
was not competent. The plaintiff should 
have filed an appeal before the Sub Judge 
E J. M.), Jammu. as they previously 


4. Mr. Kotwal. appearing for the 
petitioners, controverted this position and 
contended that rightly or wrongly the 
Munsiff followed the procedure that he 
decided the issue as a preliminary issue 
and then passed a preliminary decree pre= 
viously by a separate order. This time 
also in a similar manner he has decided 
the preliminary issue and he has to pass 
a preliminary decree separately. He 
further contended that the reason 
given by the Munsiff that the 
previous order dated 26-12-1970 still 


Ganpat Rai v. Abnash Chander (B. I. Singh J.) 


[Prs. 2-7) J.8& K. 75 


stands is also not correct, because the ap- 


pellate court had set aside the prelimi-. ` 


nary decree and the said orders. 


5. I have considered the respective 
contentions and I am of the opinion that 
Mr. Kotwal is right in saving that the 
Munsiff has decided the preliminary issue 
only and had to pass a preliminary decree 
as he previously passed by a separate 
order and the revision was under the cir- 
cumstances maintainable. In fact after 
this discussion at the Bar Mr. Thakur also 
almost withdrew this obiection and agreed 
that the revision should be heard on 
merits and decided and so did the counsel 
for the parties argue this revision on 
merits at length. 

The main attack of Mr. Kotwal against 
the finding of the trial court was that in 
the instant case the parties agreed by the 
partnership deed that the tenancy of the 
shop in question was of the partnership 
firm and the rent had also to be paid bv 
the partnership firm. As such even if the 
tenancy rights had at some time been 
granted to respondent No.1 the said rishts 
were thrown into the partnership assets 
and henceforth they became the partner- 
ship pronerty. He further contended that 
according to Section 14 all the property 
and assets of the firm belong to the firm 
and thev include all the property brought 
into the firm assets by anv partner or ac- 
quired with the partnership funds and also 
the goodwill of the firm is included in the 
property of the firm. All these assets are 
to be valued and then distributed at the 
time of the final decree. 

6. Mr. Thakur in reply to the 
above contentions vehemently argued that 
as the tenancy rights originally belonged 
to the respondent No. 1, he could not 
transfer the same in favour of the firm 
nor can the original owner allow these 
rights to be transferred to any person so 
the tenancy rights and the shop could re- 
vert back to respondent No. 1. He further 
contended that even during the pendency 
of the partnership the tenancy was renew- 
ed in the name of respondent No. 1 which 
clearly shows that the tenancy rights be- 
long to respondent No. 1 and should revert 
back to him. He also contended that the 
tenancy rights can neither be valued nor 
can they form part of the goodwill. 

7: I have given my anxious con- 
sideration to the respective contentions of 
the learned counsel for the parties and am 
of the opinion that the contentions of Mr. 
Sova have great force and should pre- 
Vi . 


In order to decide this point it is 
necessary to go into the facts of this case 
a little in detail. The parties in this case 
entered into a partnership with effect from 
28-3-1967 vide the partnership deed 
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Ex. Pl of the above said date and register- 
ed on 26-6-1967. The study of the terms 
and conditions of the said deed clearly 
shows that in clause 4 of the said deed it 
states that the partnership business will 
be carried on in the shop belonging to 
Khukharan Bradari. Jammu. situated at 
Raj Tilak Road, Jammu. the tenancy of 
which is ioint of all the partners and will 
be deemed to be so. The rent of the said 
shop will be paid from the joint account. 
Apart from this there is no other condition 
laid down as to whom shall the tenancy 
rights or the shop go at the time of the 
dissolution of the partnership. The only 
term laid down in condition No. 15 is that 
in case a partner wants to retire from the 
partnership he can after settling accounts 
take the share of profits or loss etc. and 
can then retire. It is further agreed 
therein that if a partner sells his share 
to a stranger then the possession of the 
shop will remain with the remaining or 
the continuing partners. This is admitted 
between the parties that the rent 
had always been paid from the 
joint account of the firm. While leading 
evidence the plaintiffs have proved Tre- 
ceipts Ex. P1/1 to Ex. P. 1/6. These receipts 
pertain to the payment of rent and all 
these receipts sav that the’ pavment has 
been made by Shri Abnash Chander 
through India Radios. So these receipts 
also go to prove that the rent was being 
paid by the firm from the funds of the 
firm. Although the rent deed being in the 
name of respondent No. 1, the receipts 
were issued as stated above. In rebuttal 
to this evidence the defendant respondent 
has also produced and proved certain re- 
ceipts which are Ex. Di/1 to Ex D 1/7 and 
which have been issued only in the name 
of respondent No. 1. He has tried to prove 
by these receipts that the rent has been 
paid by him alone. A comparative study 
of these receipts shows that the receipts 
Ex. P 1/1 to Ex. P 1/6 have been issued 
uptill 14-2-1969 and it appears that dispute 
between the parties arose after February 
1969 and the receipts Ex. D 1/1 to Ex. 
D 1/5 are from 20-6-1969 to 7-3-1970 and 
Ex, D 1/6 and Ex. D 1/7 pertain to the 
period prior to the parties entered into 
the partnership. So from the partnership 
deed and from the receipts Ex P i/1 to 
Ex. P1/6 it is amply proved that the ten- 
ancy of the shop had become the property 
of the partnership and the parties had 
specifically contracted for the same. 


8. Another document which is 
pertinent to be noticed is Ex. DA, rent 
deed, executed by the respondent on 
17-4-1969 which was stated to have taken 
effect from 1-4-1969. This in fact is a 
renewal of the old rent deed in the name 
of the respondent. As stated earlier this 
has also been executed at a time when the 
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disputes had arisen between the parties. 
The plaint which was filed on 7-1-1970 
States that the defendant respondent had 
locked the shop since four months before 
filing of the suit. The notice served by 
defendant respondent No. 1 through Mr. 
D. D. Thakur. Advocate, is dated 4-8-1969 
and is on the file also shows that the de- 
fendant respondent served this notice and 
asked the other partners that the parta 
nership has been dissolved from the date 
of the receipt of that notice. 

From the above narration of facts if 
is fully established that although the ten= 
ancy vested in respondent No. 1 before 
entering into partnership the said rishts 
were thrown into the partnership assets 
specifically by the terms of the partner- 
ship deed Ex. Pi. The conduct of the 
parties further proves that the said rights 
were the partnership property. 

9. On these established facts we 
have to see as to what is the position of 
the parties with regard to the tenancy 
rights. In order to appreciate this point 
Section 14 of the Partnership Act is neces= 
sary to be considered. The said section 
runs as under:— 

“I4. Subiect to contract between the 
partners, the property of the firm inclua 
des all property and rights and interest in 
property originally brought into the stock 
of the firm, or acauired by purchases or 
otherwise, by or for the firm, or for the 
purposes and in the course of the business 
of the firm. and includes also the goodwill 
of the business. 

Unless the contrary intention am 
pears. property and rights and interests in 
property acauired with money belonsing 
to the firm are deemed to have been ac- 
quired for the firm.” 


According to this section the property of 
the firm includes all property and rights 
and interest in property originally 
brought into the stock of the firm or acm 
quired bv purchase or otherwise by or for 
the firm or for the purposes and in the 


course of the business of the 
firm and includes also the good- 
will of the business. The facts of the 


present case fully come within the four 
corners of this section. As stated earlier 
the tenancy rights were brought into the 
stock of the firm by means of the part- 
nership deed. By the further conduct of 
the parties it has all along remained the 
property of the firm. The renewal of the 
lease bv the defendant respondent vide 
Ex-DA does not alter the position. As 
long as the partnership is not dissolved 
the property remains that of the firm and 
even if the renewal of the lease is secured 
in the name of one of the partners still 
the property remains that of the firm. I 
am supported in this view bv a Division 
Bench judgment in Devi Parshad v. Jai 
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Ram Dass, AIR 1952 Puni 284. Dealing 
with the similar proposition Harnam 
Singh J who spoke for the court held as 
under:— 


“Land bought, in the name of one 
partner, and paid for by the firm out of 
the profits of the partnership business, 1s 
partnership property unless a contrary in- 
tention appears.” 

The learned Judge has further held as 
under:— 

“If one partner obtains in his name, 

either during the partnership or before 
its assets have been sold, a renewal of 
a lease of the partnership property, he 
will not be allowed to treat the renewed 
lease as his own and as one in which his 
co-partners have no interest.” ’ 
So the tenancy rights in the shop will be 
deemed to be the partnership property and 
will be liable to be dealt with as other 
property of the partnership at the time of 
passing of the final decree. 


10. Another aspect of this case fo 
be considered is that the property of the 
firm at the time of the dissolution inclu~ 
des the goodwill of the firm. The term 
‘goodwill’ has not been defined in the 
Partnership Act but different Judicial pro- 
nouncements have tried to define it. An 
important decision in which an effort has 
been made to define the term ‘goodwill’ is 
the judgement of Lord Macnaghten in 
Inland Revenue Commrs v. Muller and 
Co’s Margarine, Ltd. (1901 AC 217 at 
p. 223). The learned Judge held that the 
term ‘goodwill is a thing very easv to 
describe but verv difficult to define. An~ 
other leading case in which the term 
‘goodwill’ has been defined in more de- 
tail is Trego v. Hunt (1896 AC 7). In this 
Case yoodwill was described as advantage 
which is acauired by business bevond the 
mere value of the capital stock. fund or 
property employed therein in consequence 
of general publie patronage and encour 
agement which it receives from constant 
or habitual customers. It was further 
held that it is composed of a variety of 
elements and is bound to differ in its com~ 
position in different trades and different 
businesses in the same trade. The goodwill 
can be an advantage connected with the 
premises in which the business was pre- 
viously carried on. This aspect has been 
very nicely dealt with by Wood V. C. in 
Churton v. Douglas ((1859 John 174 at 
p. 188) also in Ginesi v. Cooper. 1880-14 
Ch. D. 5961. Wood V. C. stated the prono- 
sition as under:-— 

“Goodwill I apprehend must mean 
every advantage, every positive advan- 
tage, if I mav so express it, as contrasted 
with the negative advantage of the late 
partner not carrying on the business him- 
self that has been acauired bv the old 


Ganpat Raj v. Abnash Chander (B. I. Singh J.) 


[Prs. 9-10] J.&K. 77 


firm in carrying on its business. whether 
connected with the premises in which the 
business was previously carried on, or 
with the name of the late firm or with 
any other matter carrying with it the be= 
nefit of the business.” 

The benefit of tenancy rights may also 
form part of the goodwill. In the absence 
of any stipulation to the contrarv or cir- 
cumstansces indicative of a different in- 
tention, the goodwill of the business 
would include the benefit of the tenancy 
rights of a business. One of the important 
elements which comprised a business is 
its reputation. Business reputation can be 
a complex of personal reputation. local 
reputation and obiective reputation of the 
products of the business. Often it is the 
local reputation or the attribute of loca- 
lity which froms the content of the good- 
will. Specially is the attribute of locality 
the most important consideration in the 
business of an ordinarv trader or dealer 
consisting of buving or selling goods. This 
point has been very clearly brought out 
in Dulaldas Mullick v. Ganesh Dass, AIR 
1957 Cal 280. Dealing with the above 
point Hon’ble Justice P. B. Mukharii. (as 
His Lordship then was) has held as under: 


“The law of goodwill is often mis- 
understood because I think Jurisprudence 
not infrequently treats it as an abstract 
notion, which in fact it is not. Goodwill 
must always be understood in relation to 
facts. Goodwill in jurisprudence is not the 
abstract quality which the grammarian 
means by that expression but a very con7 
crete notion of great practical import. 
What the goodwill of a business is de- 
pends a good deal on the facts and cir- 
cumstances of the particular business. 
Goodwill represents business reputation. 
Business reputation in my view is a com- 
plex of personal reputation. local reputa-< 
tion and objective reputation of the pro- 
ducts of the business. Which one of these 
elements, will predominate will depend 
on the facts and circumstances of each 
case. Except where the reputation of a 
business and where the product of the 
business more than its properietor have 
won widespread popularity and universal 
approval and except in the case of well- 
known patents and manufacturing pro- 
cesses in which even the personal and ob- 
jective reputations predominate, it is the 
local reputation or the attribute of loca- 
lity which forms the largest content of 
goodwill in almost every other business. 
Specially is the attribute of locality the 
most important consideration in the busi- 
ness of an ordinary trader or a dealer 
as in the present case. In my opinion there 
can be no hard and fast rule. no simple 
formula and no inflexible and rigid de- 
finition of the term “goodwill” but in each 
case it is necessary to see the entire nexus 
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of facts connected with the business whose 
goodwill is to be determined.” 


11. The word “goodwill” has been 
defined in Black’s Law Dictionary. Among 
others the meanings assigned are as under: 


“It means every advantage every 
positive advantage that has been acauired 
by a proprietor in carrving on his busi- 
ness whether connected with the premises 
in which the business is conducted or with 
the name under which it is managed or 
with any other matter carrying with it, 
the benefit of the business. 

This part of the description of the word 
“goodwill” has been based on Glen and 
Hall Co. v. Hall, 61 NY 226. 

Corpus Juris Secundum Volume 38 at 
Page 953 defines the word “Goodwill” in 
connection with the property as under:— 

“Business corporations may have a 
yoodwill connected with their property. 
business or other rights.” 

From the above discussion it is mani- 
fest that the tenancy rights of the shop 
in the instant case also form a part of the 
goodwill which is the pronertv of the firm 
and is Hable to be taken into account 
while settling the accounts. 

12. For the above reasons the 
finding of the trial court was not correct 
and the tenancy right will be treated to 
be part of the goodwill and belonged to 
the firm. The same will have to be valued 
along with the goodwill and taken into 
account at the final settlement of the ac- 
counts while passing a final decree. 

13. I, therefore, accept this revi- 
sion and set aside the impugned 
order. The case is sent back to the Mun- 
siff 1st Class, Jammu, who will pass a 
preliminary decree according to law and 
keeping in view the observations made 
above, take further proceedings according 
to law. The parties are directed to appear 
before the trial court on 5-6-1972. 

Revision accepted, 
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Brief Note:— (A) The fact that spe- 
cific provisions relating to State Transnorf 
Undertakings have been incorporated in 
Ch. 4-A will not preclude it from avail- 
ing of the provisions of Ch. 4 like other 
private transport operators. The provis 
sions of Ch. 4-A apply only toa case 
where there is a scheme prepared and 
published in accordance with Section 68-C 
but so long as a scheme is not prepared 
and published under Section 68-C there 
fs no reason why the State Transport 
Undertaking should be estopped from 
making an application for a transport 
permit under Ch. 4. But it cannot ignore 
the procedure prescribed by the Act for 
running an inter-State transport service. 
It cannot plv the buses belonging to the 
State Transport Undertaking on an inter- 
State route without obtaining proper per- 
mit and without following the procedure 
laid down in the Act. Case law discussed. 

(Paras 6. 11, 12) 


Cases Referred: Chronological Paras 


AIR 1964 Mys 26. United Transport 
Co. Mangalore v. Regional Trans- 
_ port Authority 12 
AIR 1960 SC 801 = (1960) 3 SCR 177. 
Parbhani Transport Co-operative 
Society Lid. v. Regional Trans- 
port Autharity Aurangabad 10 


AIR 1960 Bom 88 = 61 Bom LR 1145 
Amirchand Narayan v. Divisional 
Officer Bombay Division Bom- 


ay 
AIR 1960 Bom 278 = 61 Bom LR 
1572, Pardhani Transport Co-opera=«  _ 
tive Society Ltd. v. G. V. Bedekar 9 
AIR 1960 Pat 506 = 1960 BLJR 427, 
Raja Khagariee v. State of 
Bihar 6 
AIR 1951 All 257 = ILR (1951) 1 AN 
269 (FB). Moti Lal v. Govt. of Uttar 
Pradesh 10 
AIR 1936 PC 253 (2) = 63 Ind App 
372, Nazir Ahmad v. King Em- 
peror 10 


_ J. L. Sehgal, for Appellant; Amar 
Chand, for Respondent. 
JASWANT SINGH J.:— The peti- 


tioner who plies his vehicle No. JKN 427 
between Jammu and Poonch on the autho- 
rity of a route permit granted to him by 
the Regional Transport Authority, Jammu 
has filed this petition under Art. 32 (2A) 
of the Constitution of India as applied to 
the State of Jammu and Kashmir read ` 
with Sec. 103 of the State Constitution for 
issue of a writ of prohibition enioining 
the respondents not to ply anv vehicle 
from Pathankote to Raiouri and vice 
versa without complying with the reauire- 
ments of law and obtaining proper route 
permits, 
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2. The case of the petitioner as set 
out in the petition is that Respondent No. 1 
has without lawful authority or route per- 
mit established a bus service directly from 
Pathankot to Raiouri and back for carrv- 
Ing passengers, that a part of the area in 
whcih the said service has been establish- 
ed is covered bv the route permit dulv 
granted in his favour. that the respondent 
has neither got a route permit for Path- 
ankot-Rajouri Return route nor is entit- 
led under law to such a permit. that a 
special procedure under Chapter IV-A 
of the Motor Vehicles Act, 1939 (herein- 
after referred to as “the Act”) having been 
prescribed in relation to State Transport 
Undertakings, it was incumbent upon Res- 
pondent No, 1 to prepare and publish a 
scheme specifying the nature of the ser- 
vice proposed to be rendered, the area or 
route proposed to be covered bv it and 
other prescribed particulars as ordanied by 
Sections 68-C and 68-D of the Act. that 
no such scheme having been prepared and 
published with the previous approval of 
the Central Government as reauired bv 
the aforesaid provisions of the Act, res- 
pondent No. 1 could not be granted a per- 
mit, that Pathankote-Raiouri return route 
being an inter-State route starting from 
Puniab and passing through the Jammu 
and Kashmir State, respondent No. 1 can- 
not operate the Bus service without com- 
plying with the reauirements of the Act 
and that by pvlving buses on the said 
route in disregard of the provisions of the 
Act the respondent is illegally depriving 
the petitioner of the passenger traffic to 
which he is lawfully entitled by virtue 
of the permit duly granted in his favour. 


3- The petition has been contested 
by respondent No. 1 averring inter alia 
that Pathankot-Raiouri Bus Service has 
been started in a lawful manner with a 
view to provide facilities and relieve in- 
convenience and hardship caused to the 
army personnel and the civilians travelling 
from Pathankot to Poonech-Raiourji area: 
that buses operating on Pathankot-Raiouri 
route hold route permits for the whole of 
the Jammu Province and no separate 
route permits for the aforesaid routes are 
or were needed, that it was open to the 
respondent not to avail of the benefit con- 
ferred by Chapter IV-A. of the Act; and 
that respondent No. 1 being entitled to 
run the impugned service like anv other 
transport operator and the Government of 
Puniab not having obiected to the opera- 
tion of the service in their territory the 
petitioner has no right to prevent respon- 
dent No. 1 from running the service on 
commercial lines or to maintain the peti- 
tion. 


4, On the petition initially coming 
up for hearing before Bhat J. it was con- 
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tended before him that specific provisions 
having been made in Chanter IV-A of the 
Act for grant of permits in favour of the 
State Transport Undertakings and the 
same not having been taken recourse to 
by respondent No, 1, it could not be 
granted any route permit under Chapter 
IV of the Act. It was also urged before 
the learned Judge that the route on which 
the bus service has been started being an 
inter-State route, respondent No. 1 was 
not competent to ply buses thereon with- 
out getting the route permits counter- 
signed bv the transport authority of the 
State of Puniab. The learned Judge be- 
ing of the opinion that the points raised 
before him were of considerable import- 
ance and required to be settled bv a lar- 
ger Bench, requested the Hon’ble Chief 
Justice to constitute a Full Bench for de- 
termination of the said points. According- 
ly the present Bench has been constituted 
by the Hon'ble Chief Justice. This is how 
the matter is before us. 


5. At the hearing of the petition 
by this Bench the learned counsel] for the 
petitioner has reiterated the contentions 
raised by him before the learned single 
Judge. Mr, Amar Chand appearing on be- 
half of the respondents has on the other 
hand submitted that although Chapter 
IV-A of the Act contains special _provi- 
sions relating to State Transport Under- 
takings and those provisions were not 
availed of in the instant case. respondent 
No. 1 could not still be granted route per- 
mits under Chapter IV of the Act. He has 
further submitted that although the route 
on which the service operates is an inter- 
State route neither the petitioner nor this 
Court is concerned with the operation of 
the service beyond the Ravi Bridge near 
Lakhanpur and it is for the transport au- 
thority of the State of Puniab and not for 
this Court to restrain the respondent from 
operating the service without complving 
with the procedure prescribed in the Act 
for validation of permits for use outside 
the region in which they are granted. 

6. I have given my earnest con- 
sideration tothe submissions made by the 
learned counsel for the parties. So far as 
the first contention of the learned counsel 
for the petitioner is concerned I find no 
force in it. It is no doubt true that speci- 
fie provisions relating to State Transport 
undertakings have been incorporated in 
Chapter IV-A of the Act by Act No. 100 
of 1956, but from this it does not by anv 
means follow that Respondent No. 1 is 
precluded from availing of the provisions 
of Chapter IV like other private trans- 
port operators. As held in Raia Khanear- 
jee v. State of Bihar. AIR 1960 Pat 506, 
the provisions of Chapter IV-A of the Act 
apply only to a case where there is a 
scheme prepared: and published in accord- 
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ance with Section 68-C of the Act but so 
long as a scheme is not prepared and 
Published under Section 68-C there is no 
reason why the State Transport under- 
taking should be estopped from making 
an application for a transport permit 
under Chapter IV of the Act. In the 
aforesaid Patna case Chowdhary J. speak- 
ing for the Bench observed:— 

“There is nothing in the language of 
any of the provisions of the new Chapter 
IV-A of the amended Act to suggest that 
the right of the Raiva Transport under- 
taking to make an application for Stage 
carriage permit under Section 57 (2) has 
been taken away expressly or by neces- 
sary implication.” 

T. In Amirchand Narayan v. Divi- 
sional Officers, Bombay Division, Bombay 
AIR 1960 Bom 88, Shelat J. said: 

“An application under Chapter IV 
could be made either by an individual or 
by a State Transport Undertaking. Bv 
enactment of Ch. IV-A the State Transport 
Undertaking has not lost its right to make 
an application under chapter IV. Ch. IV-A 
confers certain additional rights to a State 
Transport Undertaking which such an 
undertaking did not have before the 
enactment of Chapter IV-A.” 


8. At another place în the same 
Judgment the learned Judge held:— 

“The words “may prepare a scheme” 
used in Section 68-C cannot be said to be 
coupled with anv duty. Section 68-C is 
merely an enabling section and there is 
nothing contained in the section which 
makes it compulsory or mandatory for a 
State transport undertaking to prepare a 
scheme.” 

9. Again in Parbhani Transport 
Co-Operative Society Ltd. v. G. W. Bede- 
kar, AIR 1960 Bombav 278 it 
was held that Section 68-C does not ex- 
clude Section 47. It would be worthwhile 
here to quote the following observations 
made by Mudholkar J. who spoke for the 
Bench. 

“The provisions in Chapter IV-A are, 
as the heading would indicate, only addi- 
tional provisions which relate to the State 
Transport Undertakings, and are not the 
only ones which apply to such undertak- 
ing. Section 68-B clearly supports this 
conclusion. 

xx XX 
The provisions of Chanter IV-A do not 
touch the same matter as is dealt with in 
Section 47. The amendment made bv the 
Legislature in the Motor Vehices Act by 
enacting the provisions of Chapter IV-A 
merely added to the rights of a State 
Transport Undertaking. That right con- 
ferred by this chapter is to run bus ser- 
vices by excluding wholly or par- 


&K. Transport Undertaking (FB) A.LR. 


State Transport Undertaking to in- 
stitute its bus service in competition with 
other operators, and therefore, an appli~ 
cation by a State Transport undertaking 
m permit.under Section 47 is maintain- 
a e” 


10. A contention similar to the one 
Taised before us was also raised in Par- 
bhani Transport Co-operative Societv Ltd 
v. Regional Transport Authority Auran- 
gabad, AIR 1960 SC 801. Sarkar J. who 
spoke for the court while repelling the 
contention observed: 

“The Government has of course the 
power to do any business it likes and 
therefore the business of running stage 

carriages. Wa have earlier drawn atten- 
tion to the change made in cl. (a) of Sec- 
tion 42 (3) by the amendment of 1956. 
Previously. it was not necessarv for the 
Government to obtain permits under Sec- 
tion 42 (1) for the buses that it intended 
fo run as stage carriages. Since the 
amendment the Government can no lon- 
ger run transport vehicles for commer- 
cial purposes without obtaining permits 
under Section 42 (1). Now the plving of 
buses as stage carriages is a commercial 
enterprise and for such buses. therefore, 
under the Sections as they stand the Gov- 
ernment would require permits as anv one 
else. That being so. the sections clearly 
contemplate that the Government may 
apply for and obtain permits for its buses 
run as stage carriages. The rule applied in 
Nazir Ahmad’s case. 63 Ind App 372 = (AIR 
1936 PC 253 (2}) does not permit the ordi- 
nary meaning of Section 42 sub-section 
(1) and sub-section (3) cl. (a) to be cut 
down because of the provisions of Cha- 
pter IVA. The Act lays down two_inde- 
pendent sets of provisions in regard to the 
running of buses by the Government. one 
under Chapter IV_and the other under 
Chapter IV-A. Chanter IV-A was intend- 


ed to give the Government, a special ad- 
vantage. When the Government chooses to 
proceed under that Chapter. it becomes 
entitled as a matter of right under Sec- 
tion 68-F (1) to the necessary permits. 
Under Ch. IV the Government does not 
have anv such advantage: it has to com- 
pete with other applicants. to secure per- 
mits to be able to run its buses. The 
powers under the two Chapters are there- 
fore different. To such a case the princi- 


ple of Nazir Ahmad’s case 63 Ind App 372 
me AIR 1936 PC 253 (2)) cannot be appli- 
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His point È. e. the point of the learned 
counsel for the petitioner is that Chapter 
IV-A was introduced by the amendment 
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(1951) 1 All 269 = (AIR 1951 All 257) (FB) 
some other ‘cases that Section 42 (3) (a) 
was discriminatory in that it exempted 
the government from the requirement of a 
permit and was hence void as offending 
Art. 14 of the Constitution. It is said that 
Chapter IV-A must. therefore. be con- 
strued as containing the only provisions 
enabling the Government to run a stage 
carriage. It is difficult to appreciate this 
contention. The observations in the cases 
referred to had been made in regard to 
Clause (a) of Section 42 (3) as it stood be- 
fore its amendment in 1956. That section 
has been amended and as it now stands it 
is not discriminatory. The evil poin- 
ted out no more exists and no 
question of reading the Act keeping in 
view that evil of discrimination, arises. 
We find nothing in Moti Lal’s case ILR 
(1951) 1 All 269 = (AIR 1951 All 257) (FB) 
or any other case which points to an evil 
nor has the learned counsel drawn our 
attention to any, which the Act can be 
said to have intended to .remedy. We, 
therefore. find no iustification for reading 
Chapter IV-A as containing the only pro- 
visions under which the Government can 
ply stage carriages. 

11. Thus I have no hesitation in 
holding that the provisions added bv 
Chapter IV-A in 1956 confer additional 
rights on State Transport undertakins and 
do not deprive it of the right already pos- 
sessed by it to make an application for 
grant of a permit under Chapter IV of 
the Act. 


12. There is. however, a lot of 
substance in the other contention raised 
by the learned counsel for the petitioner. 
A State Transport undertaking no doubt 
has got a right under Chapter IV of be- 
ing granted a permit like anv other pri- 
vate transport operator but that does not 
mean that it can ignore the procedure 
prescribed by the Act for running an in- 
ter-State transport service. That would 
not only result in making ineffective the 
permit duly granted in favour of a private 
transport operator but would also amount 
to a negation of the rule of law. In a wel- 
fare State like ours which is based on the 
Rule of law. it is of utmost importance 
that the public authorities functionine in 
the State should act according to law and 
should engender a feeling in the mind of 
the general public that thev would not bv 
riding roughshod over the law govern- 
ing them deprive the public of the rights 
and advantages accruing to it under,the 
law in force in the State. Again although 
a part of the Pathankot-Raiouri route lies 
outside the territories of the State and it 
is for the transport authoritv of the State 
of Puniab to see that vehicles operating 
in its territorv do not do So without ob- 
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taining a proper permit or without follow- 
ing the procedure prescribed by law re- 
lating to inter-State or inter regional per- 
mits. as the respondents are within our 
jurisdiction and it is of urgent public im- 
portance that thev should be kept within - 
the bounds of law, it is open to us to direct 


‘ them not to ply the buses belonging to 


the State Transport undertaking Pathankot 
Rajouri route without obtaining proper 
permit and without following the proce- 
duré laid down in the Act. That such a 
direction can be issued would be evident 
from a perusal of a Division Bench deci- 


-sion of the Mvsore High Court in United 


Transport Co. Managalore v. Regional 
Transport Authority. In AIR 1964 Mys 26 
where G. K. Govinda Bhat J. speaking for 
the Bench. observed: 


“Though the counter-signing authoritv 
in the Maharashtra State is outside the 
jurisdiction of.this Court. and as such be- 
yond our jurisdiction respondents 1 and 
2, whose primary dutv is to grant inter- 
State permits and make recommendations 
to the Maharashtra State Transport Au- 
thority for counter signature are within 
our jurisdiction. When it is brought to 
the notice of this Court that the staturorv 
authorities within its jurisdiction refuse 
or neglect to perform the duty imposed 
on them bv the statute it is the duty of 
this Court while exercising its jurisdiction 
under Arts. 226 and 227 of the Constitu- 
tion to compel the performance of public 
duties prescribed bv the statute and to 
keep the subordinate and inferior bodies 
and tribunals exercising statutory func- 
tions within their jurisdictions.” 

13. Accordingly I would allow the 
petition to a limited extent and direct the 
respondents not to plv their buses bevond 
the territories of the State on the inter- 


State route without following the relevant 


procedure or without vetting the route 
permits countersigned bv the competent 
authority of the State of Puniab as envi- 
saged by Section 63 of the Act. 
M. F. ALI C. J.:— 14. I agree. 
J: N. BHAT J.:— 15. I agree. 
Petition allowed. 


AIR 1973 JAMMU & KASHMIR 81 
i (V 60 C 28) 
JASWANT SINGH AND MUFTI JJ. 
Divisional Commr. Srinagar. Appel- 
lant v. Ali Mohamad Meer. Respondent. 
Letters Patent Appeals Nos. 4 of 1970 
and 35 of 1970. D/- 15-3-1973. against 
order of S. Murtaza Fazl Ali C. J. D/- 
23-7-1970, reported in AIR 1971 J & K 
45 and against order of Mian Jalal-u-Din 
J., D/- 26-8-1970. 


EQ/EQ/C51/73/AGT 





82 J.& K. [Prs 1-3] 


Index Note:— (A) Jammu and Kash- 
mir Land Revenue Act 1996 (12 of 1996). 
“Sections 20, 61 — Land Revenue Rules 
(1969), Rule 15 — Lambardari Rules (2005 
Smt.), Rule 9 — Lambardari is a remu- 
nerated status — Lambardar not an as- 
signee of land revenue — He is a quasi- 
lessee — Processes under S. 61 available 
against him. AIR 1971 J & K 45, Reversed. 

Brief Note:— (A) By virtue of Rule 9 
of Lambardari Rules. Lambardar is bound 
to deposit in the Treasury by due date 
all the land revenue of the area in which 
he holds office. irrespective of the re- 
covery by him from the land-holders or 
owners. His failure to do so constitutes 
him a defaulter and the amount vavable 
by him becomes arrears of land revenue 
which can be recovered from him summa- 
rily as provided in Ch. VII of the Act. 

Lambardar is not an assignee 
of land revenue and the land 
revenue collected by him does not loose 
its original character the moment it is rea- 
lised bv a lambardar from land-holders. 
AIR 1937 Pesh 352 and ATR 1938 Pesh 25, 
Foll.. AIR 1971 J & K 45. Reversed. 

(Paras 10. 11. 12. 15) 

Index Note:— (B) J. & K. Land Re- 
venue Act 1996 (12 of 1996). Sec. 96 — 
— Applicability — Section applies only to 
demands other than land revenue — It has 
no application to recovery of land revenue 
as such. (Para 17) 
Cases Referred: Chronological Paras 
AIR 1938 Pesh 25 = 39 Cri LJ 741, 

Advocate General N, W. F. P. 
v. .Miraian Shah, Mir Azam 14 
AIR 1937 Pesh 35 = 38 Cri LJ 530. 
Said Ahmad v. Emperor 
(1842) 9 M and W. 662 = 152 ER 
280. Doe Dee Lewis v. Lewis 9 


A, K. Malik. Addl. Advocate General 
for Appellants; J. L. Choudhary and P. 
L. Handoo, for Respondents. 

JASWANT SINGH J.:— These two 
Letters Patent Appeals Nos. 4 and 35 of 
1970 which are directed against the iudg- 
ment and order dated July 23, 1970. pass- 
ed by the Hon'ble Chief Justice in Writ 
Petition No. 120 of 1968 and against the 
judgment and order dated August 26. 1970 
passed by Mian Jalal-u-Din J. in Writ Peti- 
tion No. 1 of 1968. respectively. shall he 
disposed of by this judgment as they raise 
common questions of law. 

2. For a proper appreciation of the 
points involved it is necessarv to give a 
resume of the facts leading to these ap- 
peals. From 2007-2008 (Samvat) to 1966- 
67 (A. D.) Shri Ali Mohamad Mir. respon- 
dent in Appeal No. 4of 1970, is alleged to 
have collected in his capacity as Lambar- 
dar of village Janwara, Tehsil Sopore. 
land revenue and Abiana totalling Rs. 
51843.56 from the land owners under his 
Lambardari, On receipt of enmplaints that 
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the said Lambardar had not remitted the 
entire amount realized bv him to|the Gov- 
ernment Treasury but had misanpropriat- 
ed a huge amount therefrom. the Tehsil- 
dar, Sopore. held an enquirv into the matter 
which revealed that the Lambardar had not 
deposited by due dates in the Government 
Treasurv an aggregate amount of Rs. 
23203.81. Conseauently the Lambardar 
was put under suspension and proceedings 
for recovery of the said amount as arrears 
of land revenue were initiated against him 
by the Tehsildar. Sopore. On default of 
the Lambardar to pav up the amount des- 
pite several opportunities afforded to him 
the Sub-Divisional Officer. Sopore. vide 
his No. 89/800 dated May 31.1968, recom- 
mended to his superiors that the immov- 
able property belonging to the Lambardar 
be attached and put to auction as provid- 
ed by Section 61 of the Land Revenue 
Act, hereinafter referred to as. “the Act.” 
On the matter eventually coming un before 
him, the Divisional Commissioner, Kash- 
mir vide his No. 612-14 LRA dated June 
29. 1967 accorded sanction to the attach- 
ment and sale to the extent of the arrears 
of agricultural land measuring 38 kanals 
& 18 marlas comprised in Khasra Nos. 287, 
391, 522, 274. 928. 548/1 and 291 and a one 
storeyed house situate in village Janwara 
belonging to the Lambardar. On receipt 
of the sanction the Sub-Divisional Officer 
attached the aforesaid propertv of the res- 
pondent and issued a proclamation fixing 
the date for sale by public auction of the 
said property. Aggrieved bv this order the 
Lambardar filed before the original 
(writ) side of this court a petition. being 
Writ Petition No. 120 of 1970, praying that 
an appropriate writ or order auashing the 
aforesaid order No. 612-14/LRA of the 
Divisional Commissioner, Kashmir. res- 
pondent No. 1 herein. be issued. It was 
averred by the Lambardar that due to 
drought and floods in the area within his 
Lambardari the land owners could not pay 
to him the land revenue due from them 
which accordingly remained in arrears 
and that whatever little could be realized 
by him as a result of his entreaties and 
persuasion was paid into the Government 
treasury. It was further pleaded bv the 
Lambardar that the impugned order re- 
garding the attachment and sale of his 
aforesaid propertv was illegal and uncon- 
stitutional inasmuch as it violated the 
provisions af Section 69-A of the Act and 
the alleged arrears were not due from his 
holding which was being put to sale. It 
was also contended by the Lambardar that 
the amount in auestion was assigned land 
revenue which could not be recovered 
from him as arrears of land revenue 
under Chapter VII of the Act. 


3. The petition was resisted bv the 
appellants who averred inter alia that the 
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Lambardar’s assertion that the land-holders 
had not paid up the land revenue due 
from them to him due to drought or floods 
was wrong and was belied bv the different 
stands taken by him in his applications 
dated November 30. 1963. and February 
18, 1964. that the land revenue remitted 
Or suspended in view of the floods had 
not been included in the amount shown 
to be outstanding against the Lambardar 
and that the petition was not tenable as 
an alternative remedv under the provi- 
sions of the Act was available to the Lam- 
bardar which he had not availed of. 

4, On the matter coming up be- 
fore the-Hon’ble Chief Justice the conten- 
tion put forth on behalf of the Lambar- 
dar that the amount sought to be realized 
from him could not be recovered as ar- 
rears of land revenue as it was assigned 
land revenue found favour with His 
Lordship. who quashed the aforesaid 
order of appellant No. 1. holding that ac- 
cording to the rules framed bv the Gov- 
ernment, land revenue is assigned to the 
Lambardar who are paid some percentage 
thereof as commission and are reauired to 
collect the land revenue from the land 
holders. The contention advanced on be- 
half of the appellants that the amount in 
question was in the nature of a charge 
under the Act and was recoverable in a 
summary manner provided by Section 91 
of the Act was repelled by the Hon’ble 
Chief Justice who held that the proce- 
dure laid down in Section 57 (3) of the 


Land Revenue Act -should be followed BY. 
col- . 


the appellants where a Lambardar , 
lects land revenue but fails to deposit the 
same in the Government treasurv. 


5. The facts giving rise to Letters 
Patent Appeal No. 35 of 1970, mav now 
be briefly stated: 

As a Lambardar of village Koil, 
Tehsil Pulwamma. Shri Ghulam Mohamad 
Bhat. respondent in this appeal, is alleg- 
ed to have collected land revenue to the 


tune of Rs. 35.236..09 between 1954 and ` 


1964 (A. D) and to have failed to remit 
the same by due dates to the Govern- 
ment treasury, On demand being made 
from him he deposited Rs. 26,547/- in the 
treasury leaving a balance of Rs. 8097.79. 
As a sequel to his failure to deposit the 
balance proceedings for recovery thereof 
as arrears of land revenue were initiated 
against him and he was put under sus- 
pension. He thereupon made a representa- 
tlon contending that the land holders had 
not paid to him the land revenue due from 
them and he had not at all misappropriat- 
ed anv amount. On failure. however. of 
the respondent to settle up the matter and 
finding that the amount could not be re- 
covered from him in the ordinarv manner. 
the Tehsildar. Pulwamma. recommended 
to his superiors that the immovable pro- 
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perty owned bv the respondent he attach- 
ed and put to auction. On the matter be- 
ing placed before him. the 
Commissioner, Kashmir, appellant No. I, 
herein. accorded sanction to the attach- 
ment and sale under Section 66 of the 
Act of agricultural land comprising Khasra 
Nos. 2302/44 Min, 503 Min, 527. Min, 
2762/328 Min. 1733 Min. 1443. 2113 Min. 
2149 Min, 2150, 2165, 2185. 2188 measur- 
ing 50 kanals and six Marlas situate in 
Koil, belonging to the respondent vide his 
No. 3782-83-LRA dated February 25. 1969. 
Aggrieved by this order. the respondent 


` filed on the original (Writ) side of this 


court a petition. being writ petition No. 1 
of 1969, contending inter alia that the 
procedure followed in collecting the 
amount in question as arrears of land re- 
venue was contrary to Chapter VII of the 
Act and the amount could be recovered 
not as a land revenue but by means of 
a -regular suit in a court of comretent 
jurisdiction. The petition was contested 
by the appellants herein who denied and 
controverted the allegations and conten- 
tions raised on behalf of the respondent. 
It was also pleaded bv the appellants that 
while the respondent was functioning as 
a Lambardar he never complained to the 
revenue authorities that the concerned 
land bolders had not paid the land reve- 
nue to him. Following the aforesaid ijude- 
ment of the Hon’ble Chief Justice. in writ 
petition No. 20 of 1968. Mian Jalaluddin 
J. passed the aforesaid judgement and 
order on August 26, 1970 quashing the im- 
pugned order seeking to realize the 
amount in question by attachment and 
sale of the respondent’s properties and, 
restraining the appellants from realizing 
the said amount under Sec. 91 of the Land 
Revenue Act. The learned Judge. how- 
ever, observed that his order would not 
cover the case where the respondent was 
personally liable to pay the arrears of 
land revenue in respect of his own hold- 
ing for which he had remained a defaulter. 


6. Appearing on behalf of the ap- 
pellants. it has been vehemently con- 
tended by Mr. Malik. that the amount in 
question did not represent the assigned 
land revenue and the respondents in these 
appeals could not be treated as assignees 
of the land revenue. He has urged that 
the Lambardar collects revenue by virtue: 
of Section 20 of the Act read with the 
Rules framed thereunder. He has further 
contended that there is'a sharp distinction 
between a Lambardar and an assignee 
which is clearly discernible from a perusal 
of, the various provisions nf the Act and 
the Lambardari Rules. He has also plead- 
ed that Sections 63 (5) and 61 of the Act 
clearly indicate that the land revenue re- 
alized by a Lambardar can be recovered 
from him as arrears of land revenue. 
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whe Mr. P. L. Handoo has. on the 
other hand. urged that the provisions 
contained in Chapter VII of the Act which 
deals with the recovery of land revenue 
are confined in their applicability to the 
land holders from whom land revenue is 
actually due and cannot be pressed into 
service against a Lambardar even though 
he mav have recovered the land revenue 
from the land holders. He has further 
urged that the land revenue retains its 
original character so long as the same is 
not paid to a landholder. but the moment 
it is realized by the Lambardar on behalf 
of the State. it loses its character and 
ceases to be land revenue to which alone 
Chapter VIII of the Act applies. He has 
further urged that the scheme of the Act 
as evident from its various provisions 
supports his contention. In this connection 
he has drawn our aftention to Sections 61, 
63. 64 65 and 66 of the Act and has stress- 
ed that it is onlv the holding against 
which an arrear of land revenue is due, 
that can be proceeded against in the sum- 
mary manner provided by the Land Reve- 
nue Act. He has also contended that if 
a lambardar does not deposit the land re- 
venue he can only be proceeded against 
under Rule 12 of the Lambardari Rules 
of 2005. He has lastly contended that the 
amounts in question cannot be realized 
under Chapter VII of the Act as thev are 
more than eight vears old. 


_ & We have given our careful con- 
sideration to the submissions made bv the 
learned counsel for the parties, 


The principal question that falls for 
consideration in this case is whether a 
Lambardar is an assignee of Land Reve- 
nue, 


9. The term ‘assignee’ has got a 
definite connotation and special signifi- 
cance. It means a person to whom an as- 
signment has been made. In Wharton’s 
Law Lexicon. 14th Edition, the word as- 
signment has been given the following 
meaning: 

“A transfer of an estate or interest in 
property. The usual operative verb is 
“assign” but any other word indicating 
an intention to make a complete transfer, 
e. g. “convey”, will amount to an assign- 
ment.” 


According to Bouvier’s Law Dictionary 
(Third Revision). the word ‘assignment’ 
means “A transfer or making over to an- 
other of the whole of anv property. real 
or personal in possession or in action, or 
of anv estate or right therein”. 

In Venkataramiva’s Law Lexicon. 
1971 Edition, the word assignee has been 
interpreteted as under:— 

“The word “assignee” 
means “one to whom a right or propertv 
is legally transferred or made over.” It 
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and its analogue "assisn” may also mean 
“the person substituted for another bv an 
act of some kind or other. Per Parke. B. 
in Doe Dee Lewis v. Lewis. (1842) 9 M 
and W 662 at p. 664.” 

Thus it is abundantly clear that the word 
“assignee” means and implies a transferee 
of a complete transfer. a person whom the 
transferor by some act substitutes in his 
own place. 


10. A reference to the provisions 
of the Act and the rules made thereunder 
would make it clear that there is no as- 
signment or transfer of theland revenue 
in favour of a Lambardar. Section 20 of 
the Act empowers the Government to 
make Rules to regulate the appointment. 
duties. emoluments etc. of Lambardars. In 
exercise of the power conferred by the 
said Section the Government appears to 
have made rules called “The Lambardari 
Rules. 2005”. Rule 9 of these rules in so 
far as it is relevant for the purpose of 
these appeals runs thus:— 

“Duties of headmen:— In addition to 
the duties'imposed upon headmen bv law 
for any purpose, a headman shall— 


(i) Collect by due date all land reve- 
nue and all sums recoverable as land re- 
venue from the estate. or sub-division of 
an estate or group of estates in which he 
holds office. and pav the same personally 
or by money order or by remittance of 
currency notes through the post at the 
place and time appointed in that behalf 
to the Revenue Officer or assignee em- 


_ powered by Government to receive it. 


(ii) xx XX XX 

(iii) Acknowledge everv pavment re- 
ceived by him in the books of the land 
owners and tenants: 


(iv) Report to the Tehsildar death of 


‘any assignee of land revenue or govern- 


ment pensioner residing in the estate. or 
the marriage or remarriage of a female 
drawing a family pension and residing in 
the estate, or of the absence of anv such 
person for more than a year.” 

A plain reading of the above rule makes 
it obvious that there is no transfer or con- 
veyance of land revenue in favour of a 
Lambardar. There is also nothine in anv 
other rule of.the aforesaid Rules framed 
under S. 200f the Act to point to a con- 
trary conclusion. The Rules merely make 
it incumbent for a Lambardar to collect 
by the due date the entire land revenue 
realizable from the estate or a sub-divi- 
sion of an estate or group of estates with- 
in his jurisdiction and to deposit the same 
i. e. the whole of the land revenue in the 
Government Treasury irrespective of the 


fact whether he has collected it from the | 


land holders or not. He has also no right 
to appropriate the land revenue collected 
by him. For the discharge of the duties 
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imposed on him he is paid a Yremunera- 
tion called ‘Pachstra” which is 5 per cent 
of the land revenue for the time being 
assessed on the estate or a portion of the 
estate or group of the estates in which he 
holds office. i 

1l. ` Accordingly as rightly pointed 
out by Mr. Malik. clauses (i) and (iv) of 
Rule 9 of the Lambardari Rules. 2005, 
clearly indicate that a Lambardar and an 
assignee are distinct entities. The dis- 
tinction between the two is also crvstal 
clear from a perusal of Section 122 (1) 
of the Act which runs thus: 

“122. Power to deposit certain sum 
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other than rent— (1). In either of the 
following cases namely:— 
(a) When a headman or other land 


holder or an assignee of land revenue to 
whom anv sum other than rent is pay- 
able on account of liability under this 
Act, refuses to receive the sum from. or 
to grant a receipt therefor to. the person 
by whom it is pavable. or 


(b) When the person by whom anv 
such sum is payable is in doubt as to the 
headman or other land holder. or the as- 
signee of land revenue, entitled to receive 
it, that person may applv to Tehsildar 
within whose local iurisdiction the land in 
respect of which the pavment is to be 
made is sitaute for leave to deposit the 
sum in his office. and he shall receive the 
deposit, if after examining the applicant, 
he is satisfied that there is sufficient 
ground for the application. and if the ap- 
plicant pays the fee. if anv. which mav be 
chargeable on any notice to be issued of 
the receipt thereof’, 

There is also nothing in the Jammu and 
Kashmir Land Revenue Rules. 1969. fram- 
ed under Sections 22 (2). 57 (1). 92-A. 137 
(g) etc. of the Act to show that a Lambar- 
dar is an assignee of land revenue. If anv 
land revenue which has fallen due is not 
paid to him byaland holder he can ap- 
proach a Revenue Officer under Section 
92-A of the Act read with Rule 15 of the 
Jammu and Kashmir Land Revenue Rules. 
1969, and invoke his assistance for’ its 
recovery as arrears of land revenue pro- 
vided he applies to the officer in due 
form within six months of the its falling 
due. As a Lambardar is bound to deposit 
the whole of the land revenue in the Gov- 
ernment treasury irrespective of the fact 
whether the same is paid to him by the 
land holders or not. his position in respect- 
thereof is that of a auasi lessee (see Said 
Ahmad v. Emperor. A. I. R. 1937 Pesh. 35) 

We. therefore. regretfully find our- 
selves unable to uphold the view that a 
Lambardar is an assignee of land reve- 
nue, 

12, There is also no force in the 
contention of Mr. Handoo that the pro- 
cesses detailed in Section 61 of the Act 
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are not available against a Lambardar 
even though he may have recovered the 
land revenue from the land holders with- 
in his jurisdiction. and that it is only the 
holding against which an arrear of land 
revenue is due that can be proceeded 
against in the summary manner provided 
in Chapter VII of the Act. The scheme of 
the Act far from supporting the conten- 
tion of Mr, Handoo totally demolishes it. 
As already seen Section 20 of the Act 
read with Rule 9 of the lLambardari 
Rules, 2005. imposes a duty on a Lambar- 
dar to collect by due date the whole cf 
the land revenue recoverable from an 
estate or sub-division of an estate. or 
šroup of estates. in which he holds office 
and to deposit the same (i e. the whole 
of the land revenue recoverable) in the 
Government treasury. Section 54 of the 
Act emphasises that the entire estate and 
all the land holders therein are jointly 
and severally liable for pavment of the 
whole of the land revenue assessed upon 
the estate. It makes each land holder 
(including a lambardar) liable not only 
for the demand due on his own holding 
but also for anv arrear that mav arise in 
respect of another holding. If he happens 
to be the onlv solvent land holder in the 
estate he can raise no legal objection to 
an order that he should himself pav the 
whole balance. Further security for pav- 
ment of the land revenue is provided in 
Section 55 (1) of the Act which ordains 
that the land revenue for the time being . 
assessed on an estate or payable in res- 
pect of a holding shall be the first charge 
upon the profits and produce thereof. 
Section 56 enables the Government to 
issue orders regulating navment of land 
revenue i. e. fixing the number and 
amount of instalments and the times, 
places. and manner. bv. at. and in which 
land revenue is to be paid. Section 57 em- 
powers the’ Government to make’ rules 
consistent with the Act to regulate the 


collection. remission and suspension of 
land revenue. Section 59 states that a 
statement of account certified by a Re- 


venue Officer shall be conclusive proof 
of the existence of arrear of land reve- 
nue, of its amount. and of the person who 
is the defaulter. Section 61 details the 
processes that can be issued against a de- 
faulter for recovery of the arrear of land 
revenue. Section 63 (5) is an important 
or a key provision. It leaves no manner 
for doubt that a village Headman or 
a Lambardar who makes default in de- 
positing by due date the entire revenue 
due from the estate in his charge is a de- 
faulter and can be arrested and detained. 


Sections 64 (2). 65 (1), and (2) and 71 refer 


to other actions that can be taken against 
a defaulter for recoverv of the arrears of 
land revenue. Section 92-A and Rules 14 
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to 16 of the Jammu and Kashmir Land 
Revenue Rules. 1969. (Supra) provide a 
safeguard for a lambardar who is charged 
with the responsibility of collecting the 
entire land revenue recoverable from the 
estate or group of estates in his charge 
and denositing the same in the Govern- 
ment treasury in that thev enable him to 
make an application to the concerned Re- 
venue Officer within six months of the 
accrual of the arrear for recoverv thereof 
as arrear of land revenue from the de- 
faulting land-holder or land-holders. 

13. It would be at this stage be 
helpful to refer to the definitions of the 
terms “arrear of land revenue”. and “de- 
faulter” as contained in clauses (7) and 
(8) of Section 3 of the Act. 


““Arrear of land revenue” means land 

revenue which remains unpaid after the 
date on which it becomes pavable. “De- 
faulter” means a person liable for an ar- 
rear of land revenue. and includes a per- 
son who is responsible as surety for the 
payment of the arrear.” 
The above definition of the term “arrear 
of land revenue” is very significant and 
knocks the bottom, out of the contention 
of Mr. Handoo and the other learned coun- 
sel appearing with him. It shows that the 
amount pavable by a lambardar on ac- 
count of land revenue due from an estate 
or group of estates in his charge becomes 
an arrear of land revenue if it is not paid 
by him into the Government treasurv bv 
the due date. The above definitions also 
completely negative the contention of the 
learned counsel for the respondents that 
the land revenue loses its original charac- 
ter the moment it is realized by a lambar- 
dar from a landholder or Jandholders. 

14. Thus the summarv procedure 
contained in Chanter VII of the Act can 
be utilized for recoverv of the arrears of 
land revenue which mav not have been 
deposited by a lambardar in the Govern- 
ment treasury by the due date. This 
view also receives support from two de- 
cisions in AIR 1937 Pesh 35, and Advocate 
General N. W. F. P. v. Miranian Shah Mir 
Azam, AIR 1938 Pesh 25. where it was 
held that the money pavable bv a lambar- 
dar on account of land Revenue demand 
becomes arrear of land revenue if it is 
not paid to the Government by due date. 

15. We have, therefore. no manner 
of doubt that on failure of a Lambardar 
to deposit by due date the whole of the 
land revenue recoverable by him clothes 
him with the status of a defaulter and the 
amount outstanding against him can be 
recovered as arrear of land revenue bv 
proceeding against his person and pro- 
perty. This position has now become all 
the more explicit by the amendments in- 
troduced in Sections 3 (3). 63 (5) and 91 
of the Act by the Jammu and Kashmir 
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Land Revenue (Amendment) Act: 1972,| 
Act No. 25 of 1972. 

16. In view of the observations 


made by us and the clear provisions of 
Section 92-A of the Act and rules 14 to 16 
of the Jammu and Kashmir Land Revenue 
Rules, 1969 (Supra). we do not feel called 
upon to deal with another contention of 
Mr. Handoo that the amounts sought to 
be realized from the respondents as ar- 
rears of land revenue were not actually 
recovered by them from the land holders 
of the estates in their charge. We are. 
however. confident that the concerned 
Revenue Officers will meticulously follaw 
the procedure enioined on them bv law 
while trving to recover the amounts out- 
Standing against the respondents. 


17. There is also no force in the 
last submission of Mr. Handoo that the 
amounts in question cannot be 
realized as arrears under Chapter VII 


of the Act as they are more than eight 
years old. As will be seen from a careful 
study of Chapter VIII. the proviso to the 
Ist paragraph of Section 90 of the Act 
applies only to recoverv of demands other 
than the land revenue which are -made 
recoverable as arrears of land revenue 
under the Act and not to arrears of land 
revenue pure and simple as in the instant 
case. 

18. For the foregoing reasons. 
we allow these appeals set aside the iudg- 
ments and orders referred to above and 
dismiss Writ Petitions No. 120 of 1968 and 
No, 1 of 1969. In the circumstances of the 
case. we leave the parties to bear their 


_ Own costs of these appeals. 


MUFTI BAHAUDDIN FAROOQI J.:-— 
I agree, 
Appeals allowed. 


AIR 1973 JAMMU & KASHMIR 86 
` {V 60 C 29) 
MIAN JALAL-UD-DIN., J. 

M/s. Timber Private Ltd. Petitioner 
v. Skandia Insurance Co. Ltd. Respon- 
dent, 

Arbitration Appln. No. 53 of 1971. D/- 
9-8-1972. 


Index Note:— (A) Civil P. C. (198), 
Sections 9 and 20 —- Where two Courts or 
more have under the Code iurisdiction to 
try a suit or proceeding an agreement *e- 
tween the parties that the dispute he- 
tween them should be tried in one of sch 
Courts is valid. (X-Ref:— Contract Act 
(1872), Section 28; Arbitration Act (1946), 
Section 31). AIR 1971 SC 740. Followed. 

(Para 7) 


Brief Note:— (A) It is, however. not 
open to the parties to an agreement to 
confer by their agreement jurisdiction on 
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a court which it does not possess under 
the Code. When both the courts at Bom- 
bay and Jammu have jurisdiction to trv 
an arbitration agreement a clause in the 
warranty submitting to the jurisdiction 
of the Bombay Court is not invalid and 
consequently Court at Jammu has no 
jurisdiction in the matter, (Para 10) 
Cases Referred: Chronological Paras 
AIR 1971 SC 740 = (1971) 3 SCR: 

314, Hakam Singh v. Gammon 

(India) Ltd. 6,7 
AIR 1969 Mad 172 = (1968) 2 Mad LJ 

367. Govindasami Pillai v. T. M. 

Srinivasa Chettiar : 5 
AIR 1966 Andh Pra 134, Vissamseth 

Chandra Narasimham v. Ramdaval 

Rameswarlal 5 
AIR 1966 Cal 250 = 69 Cal WN 

860. Jitendra Nath Banerjee In 

the matter of 5 
AIR 1958 All 692, Indian Minerals 

Co. v. Northern India Lime Market- f 

ing Association i 5 
AIR 1957 J & K 7. Amritsar 

Transport Co. Ltd. v. S. Sohanlal 6 
AIR 1957 Mad 201, Venkatesha Bhat 

G. v. Kamlapat Motilal 9 
AIR 1955 J & K 26, Mohd. Maabul 

v. Kadir Munigaroo 6 


V. K. Gupta, for Petitioner: 
Sehgal. for Respondent. 

ORDER:-~ M/s. Timber Private Ltd. 
have moved this Court with a petition 
under Section 20 of the Arbitration Act 
for filing an agreement and referring the 
dispute to the arbitrator. The case of the 
petitioner is that he got insured the timber 
stocks against a Fire Insurance Policy 
with the respondent. On 20th December. 
1970 a devastating fire broke out in the 
compartment of the jungle and the entire 
stock of timber Iving covered under the 
said Insurance Policy was burnt down. 
The respondent’s office was also burnt 
down. In pursuance of the  petitioner’s 
communication the respondent denuted 
surveyors. The survevors submitted the 
report but no communication was received 
from the respondent and the matter was 
considerably delaved. Thereafter a notice 
was sent to the respondent but there was 
no response. The petitioner has averred 
that under Clause 18 of the Policy con- 
ditions any difference arising as to the 
amount of any loss or damage is to be re- 
ferred to the decision of the arbitrator. 
The petitioner while invoking this clause 
of the policy has reauested the court to 
appoint an arbitrator in the case, — > 

2. This application was resisted 
bv the respondent inter alia on the ground 
that the court at Jammu has got no iuris- 
diction to deal with this application as 
under clause ‘Q’ of the Warrantv all dis- 
putes or claims are to be settled and paid 
at Bombay and all legal proceedings in 
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respect of any such claim are to be con- 
ducted in Bombay in a competent court. 

3. The following preliminary issue 
was therefore raised in the case:— 

“Whether in view of Warranty 
‘Q’ of the Fire Insurance Policy this Court 
has jurisdiction to deal with the present 
application?” 

4. I have heard the learned coun- 
sel for the parties. 

O5 Before dealing with the respec- 
tive contentions of the learned counsel 
for the parties it will be appropriate to 
refer to the relevant warrantv attached to 
the Insurance Policy. Clause Q of the said 
Warranty provides: 

“In case of any claim arising in res- 
pect of the property hereby insured the 
same shall be settled and paid in Bom- 
bay and the entire cause of action shall 
be deemed to arise in Bombay and fur- 
ther that all legal proceedings in respect 
of any such claim shall be instituted in a 
competent court in the city of Bombay”. 
Appearing for the petitioner Mr. V. K. 
Gupta has argued that clause ‘Q’ of the 
Warranty would not be deemed to have 
the effect of ousting the jurisdiction of 
the court in Jammu inasmuch as no 
agreement between the parties intending 
to oust the jurisdiction of the court which 
is otherwise competent to hear and trv a 
case under Sections 16 to 20 of the Civil 
Procedure Code, can be enforced. It is 
further argued that none of the conditions 
in Sections 16 to 20 of the Civil Procedure 
Code can be said to confer jurisdiction on 
Bombay Court. In fact courts at Bombav 
will have no inherent iurisdiction to deal 
with the application. The poliev was taken 
out in Jammu and the premium was paid 
in Jammu. The cause of action arose in 
Jammu. therefore it would be the court at 
Jammu alone that would be competent to 
entertain the application under Section 20 
of the Arbitration Act notwithstanding 
clause ‘Q’ of the Warranty. If the said 
clause is allowed to operate to the preiu- 
dice of the petitioner it would offend the 
provisions of Section 28 of the Contract 
Act. Attention is also invited to section 
31 of the Arbitration Act which provides:— 


“That an award mav be filed in a 
Court having jurisdiction in the matter 
to which the reference relates. Under this 
Section all questions regarding the validity 
effect of existence of an award or an 
arbitration agreement between the parties 
to the agreement or persons claiming 
under them will be decided by the court 
in which the award under agreement mav 
be filed and by no other Court.” 

It is submitted that in view of these 
mandatory provisions of the Section the 
petitioner is left with no choice but to 
file the petition under Section 20 in this 
Court as this court alone has got iurisdic- 
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tion in the matter to which the reference 
relates. If this Section is not construed in 
that wav it would bring this Section in 
conflict with Section 40 of the Arbitration 
Act which provides that subiect to the 
provisions of this Act the provisions of 
C. P. C. will applv to all proceedings 
under the arbitration Act. The court 
must, therefore, in order to avoid any con- 
flict place harmonious interpretation on 
the two sections: because Section 31 is a 
special provision of law Section 41 will 
be subiect to the provisions of Section 31 
otherwise it would render the mandatory 
provisions of Section 31 nugatory in effect. 
Reliance is placed on AIR 1969 Mad 172. 
AIR 1966 Andh Pra 134. AIR 1966 Cal 259 
(266) and AIR 1938 All 692. 

6. As against this Shri J. L. Sehgal 
learned counsel for the respondent has 
argued that the policy was accepted at 
Bombay. It was signed at that place in 
token of its acceptance. therefore part of 
cause of action would be deemed to have 
arisen in Bombay within the meaning of 
Section 20 of the Civil Procedure Code. 
It is submitted that the provisions of 
Civil Procedere, Code have been made ap- 
plicable to the arbitration proceedings. 
Sections 16 to 20 of the Civil Procedure 
Code apply to such cases. According to the 
statement of Shri Viiav Tandon the Branch 
Manager of the Company at Jammu the 
Policy was accepted at Bombav therefore 
part of cause of action has accrued at 
Bombay. It is urged that it is open to a 
party to submit to the jurisdiction of a 
competent forum and this is recognized in 
AIR 1957 J & K 7 and AIR 1955 J & K 
26. Reliance is also placed on the observa- 
tions made in AIR 1971 SC 740 wherein 
the principle has been recognized that it 
is open to parties to submit to the turis- 
diction of either of the courts having 
jurisdiction to trv the dispute and this 
agreement would not be contrary to 
public policy and also would not be con- 
trary to Section 28 of the Contract Act. 
In other words the argument is that the 
eontract in the present case was executed 
and completed partly in Jammu and part- 
ly in Bombay when the policy of Insurance 
was accepted at the latter place. If there 
were no clause 'Q’ of the Warranty then 
both the courts at Jammu and at Bombay 
would have jurisdiction to deal with. the 
matter. But the parties have agreed bv 
virtue of clause Q to refer the dispute in 
respect of claim to a court at Bombay and 
it has been agreed that the legal proceed- 
ings in respect of such claim are to be in- 
stituted in the court at Bombav. therefore 
the jurisdiction of Jammu Court has been 
ousted. 


7. On a careful consideration of 
the matter I am of the view that the pre- 
liminary objection raised by the defen- 
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dant has force and must therefore prevail. 
- There is no necessity to deal with the 
case law on the subiect as the point has 
been concluded by the Supreme Court in 
AIR 1971 SC 740 (Supra). That was a case 
where the petitioner made a petition 
under Section 20 of the Indian Arbitration 
Act before the Subordinate Judge. Vara- 
nasi with the praver that the agreement be 
filed and an order of reference be made 
to an arbitrator appointed by the Court. 
It was contended on behalf of the respon- 
dent that by virtue of the relevant clause 
in the agreement the Civil Court in Bom- 
bay alone had jurisdiction and the court 
at Varanasi could not deal with this peti- 
tion, The relevant clause read as follows: 
“In the event of any dispute arising 
out of this sub-contract. the parties hereto 
agree that the matter shall be referred to 
arbitration bv two arbitrators under the 
Arbitration Act x x 
XXX.. Ae 
It is mutually understood. and ‘agreed by 
between the parties hereto that this con- 
tract shall be deemed to have been enter- 
ed into by the parties concerned in the 
citv of Bombay and the court of law in 
the city of Bombav alone shall have iuris- 
diction to adjudicate thereupon.” 


_The trial Judge concluded that the 
entire cause of action had arisen at Vara- 
nasi and the parties could not by agree- 
ment confer jurisdiction on the court at 
Bombay. which they did not otherwise 
possess. The High Court set aside the 
order passed bv the Subordinate . Court 
and declared that the courts in Bom- 
bay had jurisdiction under the general 
law to entertain the petition, and by vir- 
tue of the covenant in the agreement the 
relevant clause of the agreement was ap- 
plicable and binding between the parties, 
and ‘since the parties had agreed that the 
courts in Bombav alone had jurisdiction 
to adiudicate upon the contract the peti- 
tion to file the arbitration agreement 
could not be entertained bv the courts at 
Varanasi. An appeal was taken before the 
Supreme Court. Their Lordships agreed 
with the High Court and held that al- 
though it is not open to the parties to an 
agreement to confer by their agreement 
jurisdiction on a court which it does not 
possess under the Code. vet where two 
courts or more have under the Code of 
Civil Procedure jurisdiction to trv a suit 
or proceeding an agreement between the 
parties that the dispute between them 
shall be tried in one of such courts is not 
contrary to publie voliev. Such an agree- 
ment would not contravene Section 28 of 
the Contract Act. Their Lordships further 
held that accordine to Section 41 of the 
. Arbitration Act the provisions of the Code 
of Civil Procedure are to applv to all the 
proceedings before the Court. 
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8. In view of this pronouncement 
of their Lordships it is hardly open to the 
petitioner to contend that the relevant 
clause dealing with the jurisdiction of the 


Court at Bombay is violative of 
any provisions of law. In the in- 
stant case the contract was executed 


and completed at two places namelv: 
Jammu and Bombav. According to the 
statement of the R. W. the contract was 
signed and accepted at Bombay. Under 
Section 20 of the C. P. C. the competent 
court at Bombav will have iurisdiction to 
entertain a suit in respect of a claim as 
part of cause of action has arisen there. 


9. The point as to which is the 
place of making the contract has been 
elaborately dealt with in AIR 1957 Mad 
201 by Ramaswami J. His Lordship held:— 


“The making of the contract itself is 
part of the cause of action and the deter- 
mination of the place where the contract 
was made is part of law of contract. A con- 
tract is made when an offer of one vartv 
is accepted by the other party. An offer 
however, must be distinguished from an 
invitation to offer. Where the parties per- 
sonally meet at anv place and the pro- 
posal of one is accepted bv the other. that 
place will naturally be the place of mak- 
ine the contract. 


But if the proposal and acceptance 
thereof are made in different places. the 
place of acceptance will be the place 
where the contract is made. A contract 
by correspondence is made at the place 
where the letter of acceptance is posted: 
and it is repudiated and the place where 
the letter is received. The communica- 
tion of the acceptance of the proposal 
only affects the coming into force of the 
contract and not the place of making the 
contract. These principles mentioned 
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above apply both to express as well as 


implied contracts.” 


10. There is no gain-saying the 
fact that in the instant case.besides the 
courts at Jammu the courts at Bombay 
will also have jurisdiction to try the suit 
or entertain an application under Sec- 
tion 20 of the Arbitration Act in spite of 
clause Q of the Warranty as cause of ac- 
tion has arisen at both the places. There- 
fore if the parties have agreed to the 
submission of the jurisdiction of the 
courts at Bombay the Warranty clause 
would not be invalid. 


11. For the foregoing reasons I 
would. therefore. allow the preliminary 
objection and decide the issue in favour 
of the respondent and hold that in view 
of clause Q of the Warrantv this court 
cannot exercise jurisdiction in the matter. 
The petition mav be returned to the peti- 
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tioner for filing it before the appropriate 
forum. 
Order accordingly. 


AIR 1973 JAMMU & KASHMIR 89 
(Y 60 C 30) 
FULL BENCH 
S. M. F. ALI. C. J., MIAN JALAL-UD-DIN 

AND- SYED WASI-UD-DIN, JJ. 

Shamsher Singh, Petitioner v. Deputy 
Custodian General; Respondent, 
es we Petn. No, 9 of 1969, -D/- 19-1- 

Index Note:— (A) Jammu and Kash- 
mir State Evacuee’s {Administration of 
Property) Act (6 of 2006), Section 39 — 
Rules under — S. R. O. 328 D/- 23-6-1969 
Rule 2 — Applicability. 

Brief Note:— (A) The S. R. O. being 
prospective in application Rule 2 thereof 
providing for devolution of interest in 
allotted land. cannot govern the case of 
an See made prior to the commence- 
ment of S, : (Para 7) 

Index Noe (B) Jammu and 
Kashmir State Evacuee’s (Administration 
ef Property) Act (6 of 2006). S. 39 — Rukh s 
under — Cabinet Order N°. 578-C/1954. 
Rule 4, Proviso — Scope. 

Brief Note:— (B) Ali allotments made 
before the Cabinet Order of 1954 have 
been confirmed under proviso to Rule 4 
of the Order. That being so. an allotment 
made bv the Provincial Joint Rehabilita- 
tion Board would be legal. (Para 8) 

Index Note:— (C) Jammu and Kash- 
mir State Evacuee’s (Administration of 
Property) Act (6 of 2006), Section 2 (a) — 
“Allotment” — Nature. 

Brief Note:— (C) Allotment as defin- 
ed by Clause (a) to Section 2 is only a 
licence with all its incidents and effects. 
Thus. it does not in effect. confer on an 
allottee ownership of the land allotted. 
AIR 1956 J. & K. 33 (FB) Relied on: AIR 
1957 SC 599. Followed. (Para 9) 

Index Note:— (D) Constitution of 
India, Article 19 (1) (f) — “Property” — 
Interest created bv allotment under the 
J. & K. State Evacuee’s (Administration 
of Property) Act does not constitute pro- 
perty within the meaning of Article 19 (1) 
(£). (X-Ref:— Jammu and Kashmir State 
Evacuee’s (Administration of Provertv) 
Act (6 of 2006). Section 2 (a).) AIR 1957 
SC 599 Followed. (Para 9) 


Brief Note:— (D) In order that the 
interest created by virtue of an allotment 
const'tutes ‘property’. it must be capable 
of beine the subject matter of ‘acquisition’ 
and ‘disposal’. The interest of allottee 
under the Act arises bv statutory grant 
which can be revoked bv appropriate au- 
thority, and is neither capable acquisition 
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nor disposal in normal modes. As such. it 
cannot be said that the heirs of allottee 
including an adopted son can claim allot- 
ted land by operation of law of succession. 
(Para 9) 
Index Note:— (E) Hindu Adoptions 
and Maintenance Act (1956). Section 16 — 
Presumption under — When can be raised. 
Brief Note:— (E) A presumption under 
the section can be raised only when an 
adoption is made under the Act and can- 
not be raised with regard to the adoption 
made before the Act came into force. 
(Para 9) 
Index Note:— (F) Constitution of 
India, Article 226 — In writ proceedings 
High Court cannot disturb findine of 
fact. (Para 10) 
Brief Note:— (F) The question of ad- 
option being a question of fact decided bv 
the lower courts. the High Court cannot 
go into such disputed question and sub- 
stitute its own finding for that of the 
courts, (Para 10) 
Cases Referred: Chronological Paras 
AIR 1957 SC 599 = 1957 SCJ 574, 
Amar Singh v. Custodian Evacuee 
Property Puniab 
AIR 1956 J & K 33 (FB). Gain Kour 
v. Provincial Rehabilitation Offi- 
cer š 5,8. 9 


I. D. Grover: for Petitioner Amar 
Chand and G. L. Gupta, for Respondent. 

MIAN JALAL-UD-DIN J.:— This 
petition seeks to quash the order of the 
respondent No. 1 dated 4th April 1969 
cancelling the allotment of the land made 
in favour of Mst. Gogri the deceased. The 
petitioner claims the said land as the ad- 
opted son of the deceased. 


2. The case of the petitioner is 
that Mst. Gopri was allotted 8 acres of 
land by the joint Rehabilitation Board 
before 1954. At the time of allotment her 
family consisted of two members Mst. 
Gogri herself and Prakasho her daughter. 
Parkasho was married outside her parents 
house. Mst. Gosri adopted the petitioner 
as her son and executed a deed of adop- 
tion in his favour. The petitioner thus be- 
came a member of her family. As the deed 
of adoption was a registered document a 
presumption was created in favour of the 
adoption under Section 16 of the Hindu 
Acoptions and Maintenance Act. On the 
death of Mst. Gogri the P. R. O. did not 
accept the petitioner as the adopted son 
of Mst. Gogri as he was of the opinion 
that the petitioner had no right to hold 
the land as no adoption had taken place. 
He therefore quashed the allotment in 
favour of Mst. Gogri and allowed the peti- 
tioner to retain only two acres of land. On 
appeal the Deputy Custodian General Res- 
pondent No. 1 affirmed the order of the 
P. R. O. The respondent No. 1 observed 
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that allotment was not to be governed bv 
the law of succession and the story of 
adoption was a faked one made witha view 
to grab the said land. But these observa- 
tions are unfounded. The petitioner has 
submitted that he beings the adopted son 
of Mst. Gogri was entitled to retain the 
land allotted to Mst. Gogri and the res- 
pondents could not divest the petitioner of 
the said land. The respondents contested 
the petition on the ground that the peti- 
tioner could not maintain the writ as the 
subject-matter of the petition related to 
matters of allotment of land. The rights 
of an allottee in the land were personal 
and not heritable or transferable. The 
adoption of the petitioner has been deni- 
ed both in fact and in law. it is submitted 
that the petitioner could not acquire the 
land of Mst. Gogri who was an allottee 
bv operation of the law: of succession. as 
allotment could not be governed bv such 
a rule. 

3. The case was originally heard 
by a Division Bench of this Court. In the 
opinion of the Division Bench as the neti- 
tion raised important auestions of law re- 
lating to the applicability of the personal 
law of succession to the case of an allottee 
and also the scone of Section 16 of the 
Hindu Adoptions and Maintenance Act 
1956. and as these points were in the 
opinion of the D. B. likely to arise in manv 
cases, the matter was therefore felt im- 
portant to he decided by a Full Bench. Itis 
in these circumstances that this case has 
been placed before us. 


4, Appearing for the petitioner 
Shri I. D. Grover has contended that the 
petitioner is the adopted son of Mst. Gogri 
the original allottee of the land. At the 
time the allotment was made her family 
comprised of two members: herself and 
wher daughter Parkasho. Parkasho was 
married outside her mother’s house leav- 
ing Mst. Gogri the sole surviving member. 
Gogri adopted the petitioner which she 
could do under the Hindu Jaw. She ex- 
ecuted the deed of adoption in his favour. 
A presumption was created under Sec- 
tion 16 of the Hindu Adoptions and Main- 
tenance Act in favour of the adoption of 
the petitioner. There was no material 
brought on the record by the respondents 
to displace this presumption. It having 
been established that the petitioner was 
the adopted son of Gogri the petitioner 
could legitimately retain the allotted land 
of Gogri as her adopted son, and the res- 
pondent No. 1 could not denv this right 
to the petitioner. It is urged that just in 
the case of all other families which ex- 
pand by births the interests in the pro- 
perty held by the head of the family de- 
volve on the survivors of the familv or 
on the heirs of the deceased accordins to 
the operation of law of succession. simi- 
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larly in the case of families in whose 
favour allotments of land have been made 
and which also expand bv births. their 
interests in the allotted land devolve on 
the survivors. notwithstanding the fact 
that their names do not appear in the 
order of allotment. It is submitted that 
these allotments have continued even 
after the death of the head of the familv 
and must in law continue: otherwise 
allotment in favour of a family would be 
meaningless if its intention is to cease on 
the death of the head of the family in 
whose favour it has been made and the 
survivors are not allowed to retain the 
allotted land. It is urged that in the in- 
stant case the petitioner being the adopted 
son possesses the legal capacity to ac- 
quire the property of his adoptive parent 
and it cannot be said with anv authority 
as has been held bv the respondent No. 1 
that an adopted son cannot acauire anv 
interest in the allotted property. 


5. The additional Advocate Gene- 
ral appearing for the respondent No. 1 
has, on the other hand. submitted that 
allotment is only a licence and does not 
create any interest or right in the pro- 
perty in favour of the allottee. Reliance 
is placed upon a Full Bench decision of 
this Court reported as AIR 1956 J & K 33 
(FB). It is submitted that after the death 
of the head of the family or the last sur- 
viving member of the family in whose 
favour the allotment is made allotment 
ceases to have anv effect. Reliance is 
placed upon SRO 328 dated 23rd of June 
1969 which provides an amendment to the 
Rules sanctioned under Cabinet Order 
No. 578-C of 1954. Rule 2 of the afore- 
said SRO provides that after an allottee 
has died or otherwise ceased to be in 
possession of the allotted land. his interest 
in the allotted land shall devolve on the 
other members of his family (in whose 
favour: allotment of land had been origi- 
nally made or regularised under the said 
rules) under the rule of survivorship and 
not on those who were not included in 
such family at the time of first valid 
allotment. As Mst. Gogri has died leaving 
no survivor. therefore the allotment has 
ceased to exist with her death: The peti- 
tioner cannot acauire anv interest in the 
land as the aforesaid rule cannot help him. 
It is further submitted that in the case of 
Mst. Gogri allotment was made before the 
order 578-C of 1954 came into force. The 
order of allotment of land was made in 
her case by the Provincial Rehabilitation 
Board which had no legal existence, 
therefore the allotment had no lega} sanc- 
tity and no right could devolve on the 
petitioner. On the question relating to ad- 
option of the petitioner it is urged that 
the respondent No. 1 and the Provincial 
Rehabilitation Officer have not believed 
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the story of adoption therefore this being 
a finding of fact could not be challenged 
by the petitioner or gone into by the court 
in the writ proceedings. 

6. We have given our best con- 
sideration to the case. 

7. The argument of the learned 
counsel for the respondent that Rule 2 of 
S. R. O. 328 of June 1969 operates as a 
bar to the petitioner to claim the land in 
dispute is devoid of any merit inasmuch 
as the said S. R. O. came into force much 
after the death of Mst. Gogri who died 
in October 1965. The S. R.Q. has got no 
retrospective application and therefore 
Rule 2 of the S. R. O. cannot govern the, 
case of the petitioner, 


8. Another argument of the res- 
pondent that the allotment in favour of 
Mst. Gosri was not made in pursuance of 
Cabinet Order No. 578-C of 1954 but bv 
the Rehabilitation Board. the compet- 
ence of which was called in ques- 
tion by a Full Bench of this Court, 
(Vide AIR 1956 J & K 33 (FB)) and there- 
fore the allotment is destitute of anv 
legal effect has also got no substance be- 
cause all allotments made before the Cabi- 
net Order No. 578-C of 1954 appear to! 
have been confirmed under proviso to! 
Rule 4 of the said order. The allotment 
in the present case would therefore be 
deemed to have been confirmed under 
this rule and its incidents and effects 
would be governed by the same. 


9. The more important question, 
however. that reauires our consideration 
and falls for determination is: what is the 
nature of the interest of an allottee in the 
land held by him or her under the Cabinet 
Order No, 578-C. and whether the peti- 
tioner has got a right to claim an inte- 
rest in the same? 

In my opinion the answer to this 
question depends upon the construction of 
the expression ‘allotment’ as used in the 
Administration of Evacuee Property Act 
and the rules made thereunder. ‘Allot- 
ment’ in the Administration of FEvacuee 
Property Act of 2006 under which Cabi- 
net Order No. 578-C has been made, is 
defined as a grant by Government or 
Custodian of a temporary right of use and 
occupation of anv immovable property to 
a person otherwise than bv wav of lease. 
So this is onlv a licence with all its in- 
cidents and effects. A Full Bench of this 
Court in AIR 1956 J & K 33 (FB) has also 
enunciated the view that allotment is only 
a licence, it. can be revoked bv the appro- 
priate authority under certain conditions. 
Thus we find that the incidents of an allot- 
ment is not to confer ownership of the 
land allotted on the allottee as has been 
held by the Supreme Court in AIR 1957 
SC 599 at p. 600. It cannot be held that 
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the interest of an allottee is property 
within the cancept of that word so as to 
attract the. protection of fundamental 
rights, as ‘property’ to fall within the 
scope of Article 19 (1) ($) of the Constitu- 
tion of India must be capable of being the 
subject-matter of ‘acquisition’ and ‘dis- 
posal’. In the view ofthe Supreme Court 
the interest of the allottee arises by statu- 
tory grant to a specified class of persons 
and is not capable of acauisition by the 
citizens in any of normal modes.noris it 
capable of disposal by the allottee himself 
in the normal modes by wav of sale. mort- 
gage or will. That being the position it can- 
not be said that the heirs of an allottee in- 
cluding the adopted son can claim the al- 
‘lotted land by operation of law of succes- 
sion, although the Government or the ap- 
propriate authority may allow the survi- 
vors of the family to retain the allotted 
property not by operation of law of suc- 
cession but onlv on the ground of public 
policy, expediency. exigencies of situation 
or convenience so as to allow the family 
te continue to retain the property as 
licensee. This brings us to the considera- 
tion of the auestion of the preten- 


sion of the petitioner that he is 
the survivor of the family of Mst. 
Gogri as her adopted son. We find 


that the Provincial Rehabilitation Officer 
and the respondent No. 1 have negatived 
the contention of the petitioner that he 
is the adopted son of Mst. Gogri. The con- 
tention of the learned counsel for the 
petitioner that there was a registered deed 
of adoption in favour of the petitioner 
which created a presumption in favour of 
adoption under Section 16 of the Hindu 
Adoptions and Maintenance Act and that 
therefore the courts below had commit- 
ted a legal error in this regard is devoid 
of merit in as much as Section 16 can 
have no application to the present case. A 
presumption under Section 16 of the Act 
can he raised if-the adoption is made 
under the Act. Here the petitioner is alleg- 
ed to have been taken in adoption six 
years before the execution of the deed of 
adoption and before the Act came 
into force. According to Section 5 of 
the Act all such Adoptions as are made 
after the commencement of the Act are to 
be regniated by the Act. It is only in 
respect of those adoptions made after the 
commencement of the Act that presump- 
tion under Section 16 of the Act ean be 
drawn. But, as pointed out above, the 
alleged adoption in the instant case was 
made in the vear 1958 much before the 
Act came into force. therefore no such 
presumption can be drawn under Sec- 
tion 16. This is also in view of Section 30 
of the Act which provides that nothing 
contained in the Act shall affect any ad- 
option made before the commencement of 
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the Act. and validity and effect of any 
such adoption shall be determined as if 
this Act had noft been passed. 

_ 16. Again, as it appears from the 
recitals of the adoption deed that its ex- 
ecution and the factum of adoption are not 
contemporaneous acts therefore it lav 
heavily upon the petitioner to have proved 
of his having been given and taken in ad- 
option. It appears that the petitioner did 
not adduce any evidence in the courts be- 
low to substantiate the fact of adoption. 
The question of adoption being a question 
of fact which has been negatived bv the 
courts below. this court cannot go` into 
this disputed question and substitute its 
own finding for the finding of the res- 
pondent No. 1 and the Provincial Rehabi- 
litation Officer. 


11. The result is that the right of 
the petitioner having not been established 
no writ can be issued in his favour. The 
writ petition. therefore. stands dismissed, 
but in view of the circumstances of the 
case the parties are left to bear their own 
costs. 

S. M. F. ALI . CHIEF JUSTICE:— 

12. I agree. 

S. WASI-UD-DIN J.:— 13. I agree. 


Petition dismissed. 


AIR 1973 JAMMU & KASHMIR 92 
(V 60 C 31) 
FULL BENCH 

S. M. F. ALI. C. J.. MIAN JALAL-UD-DIN 

AND SYED WASI-UD-DIN. JJ. 

Mohan Lal. Appellant v. Surai Mani 
and another, Respondents. 

Civil ist Misc. Appeal No. 24 of 1970, 
D/- 19-1-1973. l 

Index Note:— (A) Civil P. C., See- 
tion 145 — Discharge of surety — Com- 
promise decree passed without the know- 
ledge of surety does not necessarily dis- 
charge him. (X-Ref:—- Contract Act. Sec- 
tin 135). 


Brief Note:— (A) The liability of a 
surety to satisfy the decree does not 
cease to exist merely because a compro- 
mise decree is passed without his know- 
ledge. The surety must further prove 
that the recitals in the surety bond spe- 
cifically excluded either expressly or 
impliedly the passing of a consent decree. 
AIR 1962 J. & K. 72 Approved: AIR 1968 
J. & K. 93 Overruled: AIR 1968 Delhi 108 
Dissented from. Case law Discussed. 

(Paras 5. 6, 7. 12) 

J. L. Sehgal, for Appellant: Joginder 
Singh. for Respondents. 

MIAN JALAL-UD-DIN J.:— This ap- 
peal raises an important question relat- 
ing to the extent of the liability of the 
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surety for the performance of the decree 
passed on the basis of compromise be- 
tween the plaintiff and the defendant. 

oO R Mohan Lal the plaintiff appel- 
lant brought a`suit against Surai Mani the 
defendant respondent for the recoverv of 
Rs. 6126.00 in the court of District Judge 
.Udhampur. During the pendency of the 
suit Nitya Nand in the course of attach- 
ment proceedings executed a surety bond 
and engaged himself to pav Rs: 6126.00 if 
the court eventually passed a decree 
against the defendant. While the trial of 
- the suit was in progress the plaintiff en- 
tered into a compromise with the defen- 
dant respondent as a result of which the 
court passed a decree for Rs. 6126.00 in 
favour of the appellant. According to the 
terms of compromise the decretal amount 
was to be paid in instalments at the rate 
of Rs. 200.00 per month. The compromise 
was effected without the knowledge of 
the surety, Afterwards execution pro-« 
ceedings were taken out bv the decree 
holder and he sought to proceed against 
the surety. This was contested by the 
surety on the footing that his obligation 
under the surety bond had ceased to exist 
as the decree proceeded. on the basis of 
compromise of which the surety had no 
knowledge. Negotiations between the 
decree holder and the iudgment debtor 
regarding the mode of payment which had 
resulted in the passing of the consent 
decree discharges the surety under the 
law of contract. On a consideration of the 
matter the court of the District Judge 
came to the conclusion that the suretv 
was not liable to the decree holder and 
that he stood discharged under the terms 
of the bond. Aggrieved by this the decree 
holder has come up in appeal before this 
court, 

3. The appeal was originally heard 
bv a Division Bench of this Court. During 
the course of argument it was found that 
this court had expressed divergent views 
on the matter by enunciatine two conflict- 
ing principles one in AIR 1962 J & K 72 
ang the other in AIR 1968 J & K 93. The 
authorities not being unanimous it was 
felt that the matter required further con- 
sideration bv a larger Bench. It is these 
circumstances that the case has been re- 
ferred to the Full Bench. 

4. We have heard the learned 
counsel for the parties. 


5. In the instant case. as has been 
stated above. the surety made himself 
liable towards the decree holder to pay 
the amount of Rs. 6126.00. if eventuallv a 
decree was passed against the iudgment 
debtor. A decree for Rs. 6126.00 was un- 
doubtedly passed in favour of the decree 
holder in pursuance of compromise arriv- 
ed at between the parties. The question 
that falls for our determination is whe- 
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ther the surety’s liability under the surety 
bond continues or has ceased to exist 
when the surety was not present when the 
compromise deed was scribed and the de- 
cree was passed in the case. In my opin- 
ion this would not militate against the 
principle underlying Section 145 of the 
Code of Civil Procedure. In order to de- 
termine whether a surety stands discharg- 
ed or continues to be liable under the 
surety bond the real test to applv is to 
find out the terms of the bond and its 
scope. where the plaintiff and the defen- 
dant have entered into a compromise 
without the consent of the surety by which 
he is seriously prejudiced and according 
to which substantial departure is made 
from the terms of the surety bond under 
which the surety engages himself to pay 
the decretal money then of course the 
surety would be deemed to have been dis- 
charged and ceased to be liable on the 
surety bond as this would be in accord- 
ance with the principle governing Sec- 
tions 135 to 139 of the Contract Act. But 
in.a case where only a consent decree is 
passed on the basis of compromise and such 
decree was in the contemplation of the 
Parties to the suit including the suretv 
when the latter became a surety and 
there is nothing in the decree which shows 
that the compromise is at variance with 
the terms of the suretv bond then not- 
withstanding the fact that the surety was 
not present at the time of compromise 
entered into between the parties to the 
suit pursuant to which the consent decree 
is passed the surety continues to remain 
liable and does not stand discharged. The 
view enunciated in A. I. R. 1962 J. & K. 
72 is therefore the correct view on the 
subject. That case is on all fours with 
the facts of the present case, as in that 
case the court had passed a consent de- 
cree on the basis of compromise arrived 
at between the parties. The surety 
had executed a bond during _ the 
pendency of the suit that he would 
be liable to pay the decretal amount 
in case a decree was passed against the 
defendant. It was held that according to 
the recitals in the surety bond the suretv 
did not either impliedly or specifically 
exclude the passing of the consent decree 
and therefore on the terms of the bond 
there could have been no doubt that the 
consent decree was in contemplation of 
the surety when he executed the bond 
and on that ground alone he could not 
assail the execution taken out against him. 
Not only is the view that I take in the 
present case in consonance with the afore- 
said authority of the Division Bench of 
this court but this view also finds sup- 
port in AIR 1931 Bombay 55. AIR 1961 
Kerala 312 and AIR 1957 Assam 71. The 
last mentioned authority related to a case 
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where the surety had executed a bond in 
the course of proceedings under Order 38 
Rule 5 C. P. C. The undertaking given by 
the surety was to pav the decretal amount 
if a decree was eventually passed in the 
suit. Afterwards a consent decree was 
Passed and instalments were fixed bv the 
court with the consent of the parties iust 
as in the instant case. It was held that 
under the law the surety bond had to be 
given effect irrespective of anv conditional 
order of attachment and there was noth- 
ing to limit the meanine of the terms of 
decree as used in order 38 C. P. C. It could 
relate to the decree passed on adiudication 
by the court or by consent of on com- 
promise between the parties provided the 
decree in question was not obtained with 
a view to preiudice the interest of the 
surety. It was further held that even if 
the surety was not a consenting partv to 
the decree it could as well bind him. The 
matter rested upon the construction of 
the surety bond. 


6. The matter under consideration 
appears to have been clinched bv the ob- 
servations made by the Supreme Court in 
(1963) 3 SCR 921. Their Lordships have 
expressed the view that although Sec- 
tion 135 of the Contract Act does not in 
terms applv to surety bond executed in 
favour of the court there can be no doubt 
that the equitable rule underlving the 
section must apply to it. The question as 
to whether the liability of the- surety is 
discharged by a compromise in the judicial 
proceedings in which the surety executed 
must depend upon the surety bond itself. 
If the terms indicate that the surety 
undertook the liability on the basis that 
the dispute should be decided by the 
court and not amicably settled. the com- 
promise will effect discharge of the 
surety: but if the terms show that the 
parties and the surety contemplated that 
there might be an amicable settlement as 
well and the surety executed the bond 
knowines that he might be-liable under 
the compromise decree there can be no 
discharge and the surety will be liable 
under the compromise decree. 

7. In view of this authoritative 
pronouncement of the highest court of 
the land the controversy among the High 
Courts on the subiect has now been set at 
rest. According to these observations the 
liability of the surety in the present case 
has not been discharged and he con- 
tinues to be liable on the surety bond be- 
cause the passing of the consent decree 
was well within his contemplation at the 
time of the execution of the surety bond. 
The compromise decree passed could not 
be said to have caused any prejudice 
to the surety in so far as his obligation 
under the bond was concerned. The view 
taken in AIR 1968 J & K 93 and AIR 
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1968 Delhi 108 cannot. therefore. with 
respect be said to have laid down good 
law on the subject. 


8. The result is that the appeal is 
allowed. the order of the court below is 
set aside and it is held that the suretv 
continues to be liable under the surety 
bond towards the decree holder. In view 
of the circumstances of the case we make 
no order as to costs. 

SYED WASI-UD-DIN J.: 9.— I 
agree. 


ALI C. J:— 10. I entirely agree 
with the judgment proposed by my 
brother Jalal-ud-Din J. but would like 
to add a few lines of mv own. 


11. The question as to whether a 
surety is discharged if a compromise is 
entered into by a judgment debtor with 
the derree-holder is indeed a vexed one 
and does not appear to be free from dif- 
ficulty. There was some divergence of 
judicial opinion on this point but bv 
virtue of the decision reported in (1963) 
3 SCR 921 the controversy has now been 
set at rest. In the earlier case of this 
court in AIR 1962 J & K 72 I had written 
the leading judgment and had taken the 
view which is in consonance with the view 
taken by the Supreme Court and which 
has now been taken by Jalal-ud-Din J. 
In the later case reported in AIR 1968 
J & K 93, it is true that I was also a partv 
to that judgment where a contrarv view 
was taken but that was because our atten- 
tion was not drawn to the earlier decision 
in AIR 1962 J & K 72 nor to the Supreme 
Court decision (Supra). In view. however. 
of the decision of the Supreme Court, the 
decision in AIR 1968 J & K 93 (Supra) can 
no longer be held to be good law and must 
therefore be overruled. 


ant question in such cases is the auestion 
of intention which has to be spelt out 
from the recitals in the surety bond. In 
common parlance a decree includes a de- 
cree on contest as well as a decree passed 
on the basis of a comoromise. Thus 
where a surety seeks to bind himself to 
pay the decretal amount. he contemplates 
not only a decree on contest but also a 
decree passed on the basis of a compro- 
mise or otherwise. Indeed if the intention 
of the surety is that he should be bound 
only bv a decree which would be passed 
on contest and not otherwise. then he 
must specifically make this averment in 
the surety bond to make his intention 
clear. In the absence of anv such specific 
averment in the surety bond. we do not 
see anv reason why the surety would 
stand discharged merely because a decree 
has been passed on the basis of a compra- 
mise. It is manifest that whenever a suretv 
executes a bond, he is fullv conscious of 


12. It seems to me that the nestor] 
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the fact that it is binding on him and has 
to pav the amount decreed either on con- 
test or on compromise or otherwise. In 
case the surety’s liability under the surety 
bond is confined to a particular mode of 
decree, he should expressly mention this 
fact in the bond. 

13. For these reasons. therefore, I 
agree that the appeal be allowed and the 
order of the court below be set aside. 

: Appeal allowed. 


AIR 1873 JAMMU & KASHMIR 95 
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Smt. Dhanwanti, Petitioner v. State of 
J. & K. and others. Respondents. 
ee Pein. No. 221 of 1971 D/- 23-3- 
_ Index Note:— (A) Jammu and Kash- 
` mir Big Landed Estates Abolition Act 2007 
(Samvat), S. 30 (6) — Power of financial 
Commissioner to set aside order of Sub- 
ordinate officer. 

Brief Note:-— {A) Financial Com- 
missioner under his revisional powers 
setting aside allotment order of Settle- 
ment Officer — Interference by Revenue 
Minister is without jurisdiction as no fur- 
ther revision lies to him in absence of 
substantial question of law or publie im- 
portance. (Para 5) 

Avtar Singh. for Petitioner: Amar 
Chand and B. B. Bakshi. for Respondents. 

ORDER:— The validity of the order 
of the Revenue Minister dated 3l'st Mav. 
1971. is the subject-matter of this writ 
petition. 

2. The relevant facts which led to 
the filing of the petition are as follows:- 


3. One Chattar Singh was a big 
landlord holding more than 182 kanals of 
land in village Sakari Tehsil Raiouri. On 
the coming into force of the Jammu and 
Kashmir Big Landed Estates Abolition 
Act, 2007 (Samvat) (hereinafter referred 
to as “the Act”). he did not include in his 
Unit of 182 kanals two khasra Nos: being 
Khasra Nos. 8 and 10. the former measur- 
ing 13 kanals and 18 marlas and the latter 
14 kanals and 5 marlas. This land was in 
the possession of three persons namely 
Mst. Parmano. Dalip Singh and Atma Ram 
in their capacity as occupancy tenants. 
Mst. Parmano had one half share where- 
as the other half share was held bv the 
other two together. The Tehsildar acting 
under the provisions of the Act transfer- 
red Khasra No. 8 in favour of the State as 
Mst. Parmano, the holder of the half 
share of the occupancy. was admittedlv the 
owner of more than 182 kanals and could 
not have acquired proprietary title to the 
land to the extent of her share. The re- 
maining half was however. transferred in 
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ownership rights to Dalip Singh and Atma 
Ram as occupaney tepants under Sec- 
tion 6 of the Act. Khasra No. 8 which 
stood expropriated and which was trans- 
ferred in ownership rights to the State bv 
virtue of mutation order No. 265 dated 
16th October’ 1960. passed by the Settle- 
ment Tehsildar. Raiouri. was subseauent- 
ly allotted to one Mst. Dhanwanti under 
the provisions of the Cabinet Order No. 
578-C of 1954. Dalip Singh and Atma Ram 
being aggrieved with this mutation. went 
up in appeal before the Settlement Offi- 
cer who had powers under the Act to hear 
the appeal and contended before him that 
in fact Mst. Parmano was not entitled 
to acquire the land under the provisions 
of the Act. the land should have been 
transferred in their favour as they were 
the tenants in cultivating possession and 
were entitled to the same as tillers. This 
contention prevailed and the Settlement 
Officer set aside the order of mutation 
passed by the Tehsildar after Mst. Dhan- 
wanti the allottee had been impleaded 
as a party in the appeal, Mst. Dhawanti 
later filed a revision before the Divisional 
Commissioner. The Divisional Commis- 
sioner treated that revision as an appeal 
and set aside the order of the Settlement 
Officer holding that Dalip Singh and Atma 
Ram were not entitled to the land Iving 
under Khasra No. 8 as they were not in 
cultivating possession of the same on the 
crucial date i. e. 1-7-2007. Against this 
order of the Divisional Commissioner. 
Dalip Singh and Atma Ram went up in re- 
vision before the Financial Commissioner 
and the’ Financial Commissioner disposed 
of the revision petition vide his order 
dated 11-3-1970. One of the grounds taken 
before the Financial Commissioner was 
that the Divisional Commissioner had no 
powers to hear an appeal against the order 
of the Settlement Officer inasmuch as no 
second appeal lav under the provisions of 
Sub-section (2) of Section 30 of the Act 
The Financial Commissioner. however. 
repelled this olea on the ground that Mst. 
Dhanwanti not being a partv before the 
Tehsildar. could not be precluded from 
filing an appeal before the Divisional 
Commissioner. On merits the Financial 
Commissioner held that Dalip Singh and 
Atma Ram were not entitled to owner- 
ship rights being not in cultivating pos- 
session of the land under the provisions 
of the Act. It appears that a review peti- 
tion was thereafter filed before the Fin- 
ancia] Commissioner against his order 
dated 11-3-1970 but he refused to inter- 
fere in review with his earlier order. 
Ultimately the matter was taken up in 
revision before the Revenue Minister and 
the Revenue Minister passed the imourn- 
ed order setting aside the orders of the 
Divisional Commissioner and the Finan- 
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cial Commissioner on the sole ground that 
no second appeal lay before the Commis- 
sioner and the proceedings before him 
were unwarranted and could not be sus- 
tained. The Revenue Minister refrained 
from examining the merits of the matter 
and considered it proner ta dispose of the 
petition on that ground alone. It is under 
these circumstances that Mst. Dhanwanti 
has come up to this court in writ praving 
that the impugned order mav be set aside. 

4 Mr. Avtar Singh. appearing on 
behalf of the petitioner. has argued that 
the proceedings before the Commissioner 
admittedly could not lie as there was no 
second appeal provided under Section 30 
of the Act. According to him. the Financial 
Commissioner. was competent to exercise 
his revisional powers and since he had 
exercised his powers. no revision lay 
under the provisions of sub-section (6) of 
Section 30 of the Act. there being no sub- 
stantial question of law or of public 
importance involved. Therefore accord- 
ing to the counsel. the order passed bv 
the Revenue Minister is without jurisdic- 
tion. 


5. Even after having heard the 
Additional Advocate General for the Re- 
venue Minister and Mr. B. B. Bakshi for 
respondents Dalip Singh and Atma Ram 
I find it difficult to up-hold the order of 
the Revenue Minister. Admittedly the 
Financial Commissioner was sufficiently 
possessed of the powers under Section 30 
of the Act to set aside an order passed by 
any officer subordinate to him and once 
he had exercised those powers there was 
nothing wrong in that order even when 
the proceedings before the Commissioner 
were wiped off. In fact Dhanwanti can- 
not be blamed as she rightly had filed a 
revision application before the Divisional 
Commissioner which could not have been 
treated as an anneal nor could anv final 


order be passed by the Divisional 
Commissioner. If the learned Divi- 
sional Commissioner owas wrong in 


law in passing a final order the Financial 
Commissioner could well refer to and 
rely upon that order for purposes of dis- 
posing of the revision application filed 
before him. In any case the Financial 
Commissioner was within his jurisdiction 
to set aside the order of the Settlement 
Officer. The infirmity. if anv. in the 
order of the Divisional Commissioner was 
cured as soon as it merged in the order of 
the Financial Commissioner. What was 
wrong in the order of the Divisional Com- 
missioner was its finality which ceased to 
exist. When the Financial Commissioner 
after applving his mind exercised his re- 
visional powers which he undoubtedly 
was possessed of. It was open to the Fin- 
ancial Commissioner to maintain or set 
aside the order of the Settlement Officer 
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and he chose to set aside the same. There- 
fore, the order of the Divisional Commis- 
sioner lost its significance and ceased to 
be of anv consequence. It could not. there- 
fore. in anv view of the matter provide 
a ground for interference. to the Revenue 
Minister. Under Sub-section (6) of Sec- 
tion 30 of the Act. as the question regard- 
ing the maintainability of the appeal 
under the circumstances, became wholly 
academic. In the absence of a ground 
given under Section 30 sub-section (6) the 
order of the Revenue Minister. setting 
aside the order of the Divisional Commis- 
sioner and the one passed by the Finan- 
cia] Commissioner was therefore bereft of 
jurisdiction. 

6. There does not, therefore. re- 
main any reasonable option available to 
me but to quash the order of the Revenue 
Minister which he passed as a delegate of 
the Government under the Business Rules 
purporting to be in exercise of the powers 
under Section 30 sub-s. (6) of the Act. 

7. It has been argued before me 
that the order of the Revenue Minister 
if set aside the Financial Commissioner’s 
order must emerge as final. I think I will 
be usurping the powers of the Revenue 
Minister in holding so. The Revenue 
Minister. had before him. a revision. peti- 
tion containing a number of grounds 
against the order of the Financial Com- 
missioner. He did not deal with anv other 
ground except the one noted above. which 
I have just held was not sufficient, to 
confer jurisdiction on him. whether or 
not the remaining grounds taken by the 
respondents Dalip Singh and Atma Ram 
in the revision petition constitute sub- 


“stantial questions of law or auestion of 


public importance is a matter for him to 
decide. Which of the points: would be 
urged before him and which not is 
difficult for me to speculate. It is 
open to the petitioners before him to 
make out a case for his interference on 
other grounds and it would be open to the 
Revenue Minister to consider the matter 
afresh and dispose of the same according 
to law. The order of the Financial Com- 
missioner shall be final subiect onlv to 
the decision of the Revenue Minister 
which he is to pass consistently with the 
observations made above. 

8. The petition is accordingly 
allowed. and a writ of certiorari quashing 
the order of the Revenue Minister is here~ 
by issued to the effect aforementioned. 

9. Mr. Avtar Singh submits that 
a date may be fixed for the appearance of 
the parties before the Revenue Minister. 
I think there is nothing wrons in doing 
that. I. therefore. direct the parties to 
appear before the Revenue Minister on 
19-4-1973. 

Petition allowed. 
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R. 113 (1) (b) and (2) (Jun) 114 C 
Defence of India Rules (1971), R. 113 — 
See Defence of India Act (1971), S. 38 
z (Jun) 114 A 
——R. 113 (1) (b) — “Arable land” — 
The expression as used in the Rule does 
not mean virgin land alone (Jun) 114 B 
——R. 113 (1) (b) and (2) — The orders 
passed under sub-rr. (1) (b) and (2) of 
R. 113 are purely administrative orders 
and rules of natural justice do not apply 
to them (Jun) 114 C 
Dissolution of Muslim Marriages Act (8 
of 1938), S. 2 — Unilateral repudiation 
of marriage by Faskh at the instance of 
wife is illegal (Jul) 176 
Easements Act (5 of 1882), S. 15 — Ac- 
quisition by prescription — Modes of 
(Sep) 206 
——S. 15, Expln. 2 — Interruption of 
right — Agreed change in mode of en- 
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Easements Act (contd.) 
joyment does not amount to interruption 


i (Sep) 198 
EDUCATION 


—Kerala Education Act (6 of 1959), S. 7 
(6) — See Education — Kerala Education 
Rules, Ch. 5, R. 24 (2) (Jan) 14 
—~—-§. 36 — See Education — Kerala 
Education Rules, Ch. 5, R. 24 (2) 

(Jan) 14 


—Kerala Education Rules, Ch. 5, R; 24 
(2) — Rule imposing additional condition 
that. manager cannot close down school 
without permission of Director of Educa- 
tion is ultra vires — It is also outside the 
scope of rule making power 


` Electricity Act (9 of 1910), S. 51 — Lines 

laid — Owner of property not raising 

objection cannot complain afterwards 
(Apr) 95 


Emergency Risks (Goods) Insurance Act 
(62 of 1962), S. 1 (3) — Liability under 
the Act would continue to subsist upon 
its expiry — Proceedings could be com- 
menced to give effect to that ability 
(Jan) 2 A 
——-S. 8 — Demand for additional pre- 
mium — Validity ` (Jan) 2 B 


Essential Commodities Act (10 of 1955), 
S. 3 — See also (1) Kerala Cycle Tyres 


and Tubes (Declaration of Stocks and 
Maintenance of Accounts) Order (1966), 
cl. 4 (Nov) 242 A 

(2) Paraffin Wax (Supply, Distribu- 
tion and Price Fixation) Order (1972), 
Cl. 5 f (Mar) 59 A 
——S, 3 — Sugarcane Control Order 
(1966), CL 11 — Kerala Government’s. 


amending notification of 6-1-1972 — Cl. 3 
of notification is ultra vires (Jun) 141 
S. 3 (5) and (6) — Executive Officer 
entrusted with power of allotment can- 
not himself lay down principles to regu- 
late exercise of his power (Mar) 59 B 
Evidence — Appreciation of — Principle 
of interestedness of relation affecting evi- 
dentiary value cannot be applied-to proof 
of ceremonies (Nov) 250 D 
——Appreciation of — Kutivaikkal cere- 
mony — Priest present though not re- 
quired — Inference (Nov) 250 E 


Evidence Act (1 of 1872), S. 114 — See 
Evidence — Appreciation of 
‘ (Nov) 250 E 


——-S. 115 — Surrender by Government 
of its legislative powers to be used for 
public good cannot avail company or 
operate against Government as equitable 








estoppel (Feb) 36 C (FB) 
S. 115 — No representation — No 
estoppel (Nov) 267 A 


(Jan) 14° 


Foreign Exchange Regulations Act (7 of 
1947), Ss. 19-G and 23-D — Retention of 
seized documents beyond one year — 
When permissible (Nov) 249 
-——5S. 23-D — See Ibid, S. 19-G 

(Nev) 248 
General Clauses Act (10 of 1897), S. 6 — 
See Emergency Risks (Goods) Insurance 


Act (1962), S. 1 (3) (Jan) 2 A 
——S. 6 (b) — See Interpretation of 
Statutes (Jun) 136 B 


Guardians and Wards Act (8 of 1890), 
S. 25 — Custody of minor — Question to 
be considered is welfare of minor l 

(May) 100 (FB) 
Guruvayoor Dewaswom Act (Kerala Act 
6 of 1971), Ss. 10 (a) (b) (g) and 27 (2) (b) 
— Provisions do not violate Art, 26 (b) 
and (d) of Constitution (May) 106 A (FB) 


‘——S. 27 (2) (b) — See also Ibid, S, 10` 


(a) (b) (g) (May) 106 A (FB) 
—S5. 27 (2) (b) — Rule 4 though be- 
yond rule-making power of Government 
cannot invalidate the parent Act : 

(May) 106 B (FB) 
Hindu Adoptions and Maintenance Act 
(78 of 1956), Ss. 18, 23 — Hindu Marriage 
Act (1955), S. 25 — Relative scope— Pro- 
visions not interdependent but indepen- 


dent (Dec), 273 C 
—S. 23 — See Ibid, S, 18 

. (Dec) 273 C 
Hindu Law — Inheritance — Renuncia- 


tion of caste did not impair right of in- 
heritance (Nov) 250 F 
Joint family property — See Limita- 
tion Act (1908), S. 8 (Sep) 192 A 
Karta — Normal presumption is that 
seniormost member is manager 

: (Sep) 192 B 
—— Partition — Suit by a co-sharer — 
Defendant co-sharer can ‘claim his share 
in the same suit (Jul) 149 H (FB) 
——Reversioners — See Specific Relief 
Act (1877), S. 42 (Mar) 65 (FB) 


Hindu Marriage Act (25 of 1955), S. 10—~ 
Scope — Order for judicial separation — 
Effect — Marriage not dissolved 

(Dec) 273 B 
——S, 13 (1) G) — “Is living in adultery” 
— Continuous course of adulterous life 
till the filing of petition must be proved 
beyond reasonable doubt (Jul) 171 

. 25 — See also Hindu Adoptions 

and Maintenance Act (1956), S. 18 

(Dec) 273 C 
—S. 25 — Decree for judicial separa- 
tion on ground of adultery of wife — 
Order for bare maintenance from date of 
decree not illegal (Dec) 273 A 
Hindu Succession Act (30 of 1956), S. 7. 
(3) (as amended by Kerala Act 28 of 1958) 
— Applicability (Jul) 149 A (FB) 
——S. 7 (3) (as amended by Kerala Act 
28 of 1958) — Scope (Jul) 149 B (FB) 
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Hindu Succession Act (contd.) 
~——S. 7 (8) (as amended by Kerala Act 
28 of 1958) -- Expression “sthanam pro- 
perty held by him” —— Construction of 
(Jul) 149 C (FB) 
——S. 7 (3), Explanation 2 (as introduc- 
ed by Kerala Act 28 of 1958) — Scope’ of 
(Jul) 149 D (FB) 
-——S, 7 (8) (as amended by Kerala Act 
28 of 1958) — Lease by sthani in office 
normally terminates with his life 
(Jul) 149 F (FB) 
——S. 7 (3) (as amended by Kerala Act 
28 of 1958) — School Delon ae | to, stha= 
nam — Death of sthani — 
. Gul) nes I (FB) 


HOUSES AND RENTS _ | 


Kerala Buildings (Lease and Rent Con- 
trol) Act (16 of 1959), S. 75(2) — Finding 
of fact — Grounds for setting aside 
(Jun) 138 

Kerala Buildings (Lease and Rent Con- 
trol) Act (2 of 1965), S. 5 — Fixation of 
fair rent in respect of non-residential 
building — Application whether govern- 
ed by S. 5 (2) or (3) (Nov) 245 B 
——S. 11 — In contractual tenancy, de= 
termination of the tenancy by notice is 
a condition precedent to sustain an action 
by landlord for eviction (Jan) 16 B 
S. 11, Second Proviso — Order of 
Rent Controller staying application and 
referring the matter to Tahsildar on find- 
ing that a person is kudikidappukaran 
Satisfies requirement of Proviso _ 

(Sep) 184 C 
———§S. 11 (3) — Bona fide need — Secu- 
rity of tenancy should not be allowed to 
be circumvented — Court should have 
a realistic approach (Jan) 31 A 
——S§, 11 (3) first proviso — Landlord 
cannot claim recovery of building simply 
for constructing a new one on its site for 
a specific use if he is possessed of ano- 
ther site (Jan) 31 B 
——S, 11 (8) second proviso — Tenant’s 
main livelihood from  coffee-stall-cum~ 
hotel — He cannot be evicted unless 
there is a positive finding that a suitable 
building for carrying it, is available in 
the locality (Jan) 31 C 
~-—§. 11 (3) second proviso — Availabi- 
lity of other suitable building — Material 
time is time of passing eviction order 

(Jan) 31 D 
——S, 12 (3) — Order under S. 12 (3) di- 
recting tenant to put landlord in posses~ 
sion — Order is executable (Jun) 136 A 
——S. 20 — Revisional authority is com~ 
pétent to receive additional evidence in 
appropriate cases (Nov) 245 A 


-Kerala Prevention of Eviction Act 
(President Act 12 of 1966), S. 8 — Find- 

ing of Commissioner appointed by Rent 
Controller regarding value of building — 
Nature of Sep) 184 A 


———| 
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Houses & Rents — Kerala Prevention of 
Eviction Act (contd.) 
——S. 8 — The Rent Controller is a 
court and therefore has jurisdiction to 
act under S, 8 ; (Sep) 184 B 
—— men sA 
Interpretation of Statutes — Kerala Mu- 
nicipality Act (14 of 1961) and Kerala 
Panchayat Act (32 of 1960) are “pari 
materia” with each other — In interpret- 
ing one Act harmonious const e n has 
to be adopted 12 B 
——Repeal of amending Act EEEN not 
affect the amendments which hava al- 
ready been brought into the main Act 
(Jun) 136 B 
Kerala Agriculturist? Debt Relief Act 
(11 of 1970) ; 
See under ‘Debt Laws’, > 


Kerala Buildings (Lease and Rent Con- 
trol) Act (16 of 1959) 
See under Houses and Rents. 


Kerala Buildings (Lease and Rent Con- 
trol) Act (2 of 1965) & 
See under ‘Houses and Rents. “? | 

Im- 


Kerala Compensation for Tenants 
, provements Act (29 of 1958) p 
See under Tenancy Laws, . T 


Kerala Court-Fees Act (2 of 1125) 

See under Court-Fees and Suits Valua- 
tions. 
Kerala Court-Fees and Suits 

Act (19 of 1960) 

See under Court-Fees and Suits Valua- 
tions, 
Kerala Cycle Tyres and Tubes (Declara- 
tion of Stocks and Maintenance of Ac- 
counts) Order (1966), Cl. 4 — Clause 4 
which insists upon’ exhibition of prices 
of tyres and ‘tubes at places of business 
is beyond the competence of State Gov- 
ernment and is invalid (Nov) 242 A 
——Cl. 5 — Clause 5 falls under S. 3 (2), 


t 
' 


Valuation 


. Cls. (h) and (i) and is within the compet= 


ence of the State Government by virtue 
of delegation of power by Central Gov- 
ernment order dated 18-6-1966 in the 
Ministry of Commerce (Nov) 242 B 
Kerala Education Act (6 of 1959) . 
See under ‘Education’, 
Kerala Education Rules 
See under ‘Education’, 
Kerala High Court Act (5 of 1959), S. 5— 
See (1) Court-Fees and Suits Valuations 
— Kerala Court-Fees and Suits Valua- 
tion Act (1960), S. 52 (Jul) 161 B (SB) 
(2) Court-Fees and Suits Valuations 
— Kerala Court-Fees and Suits Valuation 
Act (1960), Sch, II, Art, 3 (A) (2) 
- (Jul) 161 A (SB) 
Kerala Land Acquisition Act (21 of 1962), 
S. 25 — Acquisition of land with building 
— Compensation for — Determination of 
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Kerala Land Acquisition Act (contd.) 
market value —- Method of capitalisation 
of income (Nov) 254 (FB) 
~~, 32 read with S. 33, ard Proviso == 
Reference under S, 32 — Power of Court 
to implead other interested persons _ 
(Mar) 79 
Kerala Land Reforms Act (1 of 1964) 
See under Tenancy Laws, 
Kerala Lamd Reforms (Tenancy) Rules 
(1964) 
See under Tenancy Laws, 


Kerala Land Reforms (Tenancy) Rules 
(1970) 


i 


See under Tenancy Laws, 


Kerala Motor Vehicles Rules, 1961, R. 242 
— Scope of — R, T. A. cannot even ten- 
tatively revise service timing though he 
can alter it from time to time 

‘ (Sepy 200 


Kerala Panchayats Act (32 of 1960) 
See under Panchayats. 


Kerala Panchayat (Establishment) Rules 
(1967) 


See under Panchayats. 


Kerala Prevention of Eviction Act (12 of 
1966) ; 
See under Houses and Rents, 


Kerala Private Forests Vesting and As- 
signment Act (26 of 1971) Pre. and Ss. 2 
(f) and 3 — Act is not protected by Art. 
31-A of the Constitution and is declared 
uncenstitutional and void 
(Feb) 36 A (FB) 
Pre, — Act is not bad on ground of 
repugnancy for encroaching on the cen- 
tral subject under Sch, 7, List 1, Entry 
52 of the Constitution 
(Feb) 36 B (FB) 


——S,. 2 (fj — See Ibid, Pre. 
(Feb) 36 A (FB) 
——5S, 3 — See Ibid, Pre. P 
_ (Feb 36 A (FB) 
Kerala Public and Private Market Rules, 
R. 26 — Ban under Rule applies if exist- 
ing public market is run under orders of 
Municipality and not under Panchayat 
Act (Jan) 12 A 
Kerala Revenue Recovery Act (15 of 
1968), S. 65 — See also (1) Constitution 
of India, Art. 19 (1) (d) (Apr) 89 H 
(2) Constitution of India, Art. 22 
(Apr) 89 D 
S. 65 — The mere sound financial 
position of the close relatives of the de= 
faulter -is not the relevant consideration 
for directing his detention (Apr) 89 A 
——S, 65 — Wilful default .— Finding as 
to — Adequacy or sufficiency of material 
~—- Not justiciable (Apr) 89 B 
S., 65 — Detention ef defaulter on 
several grounds — Order is valid if at 
least one ground is valid (Apr) 89 C 











Kerala Kevenue Recovery Act (contd.) 
. 65 — Proceedings under — Con- ` 
tents of notice — Materials to be supplied 
(Apr) 89 F 
Kerala Security of Prisoners Order (1971) 
See under Public Safety. : 
Kerala Stamp Act (17 of 1959) 
See under Stamp Duty, 
Land Acquisition Act (1 of 1894), S, 30 — 
See Kerala Land Acquisition Act (1962), 
5. 32 (Mar) 79 
Land Utilisation Order (1967), Cl. 4 — 
See Defence of India Act (1971), S. 38 


(Jun) 114 A 
Limitation Act (9 of 1908), S. 7 — Sea 
Ibid, S. 8 (Sep) 192 A 


—S5, 8 — Right of minor coparcener to 
file suit for possession of joint property 


on attaining majority — Limitation 
(Sep) 192 A 
-—Art, 11 — See Ibid, Art. 120 
(Jun) 125 C 





Arts, 120, 11 — A suit under S, 53 of 
the T. P, Act, 1882, to set aside a fraudu- 
lent transfer is governed by Art. 120 and 
not by Art. 11 (Jun) 125 C 
‘Art. 180 — Execution application by 
decree-holder auction-purchaser for pos- 
session of property — Art, 180 and not 
Art. 184 applies (Sep) 204 A 
— Art. 180 — Execution application for 
delivery of possession — Dismissal for 
default — Second application 
(Sep) 204 B 
——Arf. 181 — See Limitation Act (1963), 
Art. 137 (Oct) 226 B 
——Art, 184 — See Ibid, Art. 180 . 
(Sep) 204 A 
Limitation Act (36 of 1963), Art, 14 — 
Applicability — Suit for price for goods 
supplied from time to time on account 
(Jul) 174 
-—Art. 55 — Suit for recovery of mort- 
gage-money based on otti — Limitation 





f (Nov) 270 B 
—Arts. 64-65 — See Specific Relief 
Act (1877), S. 42 (Mar) 65 (FB) 


— Art, 119 — Limitation prescribed by 
the Article is not for filing the award 
(Nov) 262 B 
‘Arf. 137 — Application invoking in- 
herent powers of Court — Art. 137 of 
new Act or Art. 181 of old Act, if at- 
tracted i (Oct) 226 B 
—Art. 137 — Starting point of limi- 
tation under (Oct) 226 C 


Maintenance of Internal ‘Security Act 
(26 of 1971) 
See under Public Safety, 


Marummakatayam Law — Adverse pos- 
session against reversioners — See Spe- 
cific Relief Act (1877), S. 42 i 

(Mar) 65 (FB) 
of immovable ' 





—Alienation by sthani 
property — Binding nature ; 
5- (Jul) 149 E (FB) 
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‘Marummakatayam Law (contd.) 
Kudivaippu — Consent of other mem- 








bers unnecessary (Nov) 250 B 
Kutivaikkal ceremony — It can be 
performed any time after marriage 
(Nov) 250 C 
——Variyar tarwad — Kudivaippu — 
‘Partition is by stirpes (Nov) 250 A 
‘Motor Vehicles Act (4 of 1939), 
‘S. 57 — Extension of route — Mass re- 


‘presentation for extension cannot be a 
substitute for application (Sep) 202 B 
62 — See Ibid, ‘S. 57 
(Sep) 202 B 
S. 64-A — Revision — A person ag- 
grieved by order of R. T. A. whether the 
order is administrative or quasi-judicial, 
is entitled to file a revision petition 
(Sep) 202 A 
Negotiable Instruments Act (26 of 1881), 
‘S. 4 — Illu. (d), Promise to pay on settle- 
ment of accounts when litigation comes 
to end, is not promissory note (Jan) 22 A 
S. 118 (a) — Presumption under — 


‘Rebuttal (Oct) 210 
PANCHAYATS 


—kKerala Panchayats Act (32 of 1960), 
‘S. 39 — Government’s power to interfere 
-with the exercise by the Panchayat of 
its rights to fill up vacancies (Jun) 123 
S. 74 read with S.R.O. No. 319/62, 
'D/- 13-11-1962 — Amount due to Pan- 
chayat under contract giving right to 
-conduct cultural progrdmme cannot be 
recovered by criminal prosecution 
(Jul) 167 
—Kerala Panchayat (Establishment) Rules 
- (1967), R. 5 — See Panchayat — Kerala 
Panchayats Act (1960), S. 39 -(Jun) 123 











‘Paraffin Wax (Supply, Distribution and 
Price Fixation) Order (1972), Cl. 5 — See 
also Essential Commodities Act (1955), 
3 (5) and (6) (Mar) 59 B 
Cl. 5 — Clause conferring unguided 
and absolute power of allotment in an 
executing officer is unconstitutional 


Mar) 59 A 
PUBLIC SAFETY . 


—Kerala Security Prisoners Order (1971), 
€C]. 8 — Dress Rule 376 of Kerala Prison 
‘Rules is inapplicable to security pri- 
soners (Jun) 113 A 
Cl. 8 — Delay of 14 months in sup- 
plying particular items of dress to secu- 
tity. prisoner is unpardonable 

(Jun) 113 B 
——Cl. 18 (7) — Routing correspondence 
of detenu to the addressee through vari- 
ous channels with comments of interven- 
ng authorities is improper 








(Jun) 113 C 
——Cl. 19 (1) (b) — Validity — The pro- 
vision is not ultra virès'‘the Maintenance 


Order (1971), Cl. 19 (1) (b) 


Stamp- Act (1959),.S. 54 
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Public Safety — Kerala Security Pri- 
soners Order (contd.) 
of Internal Security Act and does not 
violate Art. 19 (1) (a) 
(May) 97 B (FB) 


—Maintenance of Internal Security Act 
(26 of 1971), S. 5 (a) — See also Public 
Safety — Kerala Security Prisoners’ 


(May) 97 B (FB) 

S. 5 (a) — The section shows no ex- 
cessive delegation of legislative power 

(May) 97 A (FB) 





Railways Act (9 of 1890), S. 73 (i) Proviso 
— Extensive fire — Cause unknown — 
Oe a cannot be attributed to Rail- 
(Apr) 83 B 
a 77 (5) — The words ‘transit’ and 
‘carriage’ have been used synonymous 
and ought to be used to mean the same 
thing . (Apr) 83 A 
Specific Relief Act (1 of 1877), S. 42 — 
Even if a person having only life inte- 
rest in property transfers it absolutely, 
adverse possession against reversioners 
starts only on transferor’s death 
(Mar) 65 A (FB) 
Specific Relief Act (47 of 1963), S. 33 — 
Suit to cancel alienation made during 
minority — Conditional relief 


(Nov) 267 B 
Stamp Act (2 of 1899) 
See under Stamp Duty. 


STAMP DUTY 


—Kerala Stamp Act (17 of 1959), S. 9 (1). 
(a) — Notification under — Remission of 
duty chargeable on unattested instru- 
ments hypothecating moveable property 
(Apr) 82 (FB) 
——S. 31 — Constitution of India, Art. 
226 —- Determination of Stamp Duty 
under Section 31 — Error of law— Order 
can be quashed (Mar) 69 B (FB) 
Ss. 54, 55 and 57 — Stamp Act (1899), 
Ss. 56, 57 and 59 — Letter of guarantee 
— Dispute, if it was mere agreement or 
bond or security bond — Decision taken 
by competent authority’ — Reference not 
maintainable (Mar) 69 A (FB) 
S. 55 — See Ibid, S. 54 
(Mar) 69 A (FB) 
——S. 57 — See Ibid, S. 54 
(Mar) 69 A (FB) 
—Stamp Act (2 of 1899), S. 56 — See 
Stamp Duty - — Kerala Stamp Act (1959), 
S. 54 _ (Mar) 69 A (FB) 
——S8. 57 — ` See Stamp Duty — Kerala 
Stamp Act (1959), S. 54 
(Mar) 69 A (FB) 
— 5...59 — See Stamp. Duty — Kerala 


` (Mar) 69 A (FB) 








t ` 
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Sugarcane Control Order (1966), Cl. 11 — 
See Essential Commodities Act (1956), 
S. 3 (Jun) 141 


Telegraph Act (13 of 1885), S. 16 (3) — 
Determination of compensation — Dis- 
trict Judge acts as Court and not as per- 
sona designata — Hence order is revis- 
able by High Court (Jun) 144 


TENANCY LAWS 


—Kerala Compensation for Tenants Įm- 
provements Act (29 of 1958), S. 4 — Im- 
provements made by lessee — Claim as 
to — Non-payment of court-fee whether 
can justify disallowance A 

(Jul) 149 G (FB) 
—Kerala Land Reforms Act, 1963 (1 of 
1964), S. 2 (39-A) (as amended by Kerala 
Act 35 of 1969) — “Kuzhi-Kanam”, mean- 
i (Mar) 55 (FB) 


ing of d 
——S, 2 (44) — See Ibid, S. 3 (1) (viii) 


(Feb) 45 B (SB): 


—S. 3 (1) (i) and Explanations — Ex- 
emption under — Applicability 
(Mar) 51 C (FB) 
——S. 3 (1) (i) — State Bank of Travan- 
core is a corporation contemplated by 
S. 3 (1) (i) and can plead the exemption 
engrafted by that section í 
i = (Mar) 51 D (FB) 
——Ss, 3 (1) (ii) and 13 — S. 3 (1) (i) 
applies to leases for industrial or com- 
mercial purposes and not for purposes of 
cultivation (Feb) 45 A (SB) 
——S, 3 (1) (vi) and proviso (as inserted 
by Act of 1969) — Applicability of pro- 
viso authorising fixation of fair rent to 
tenancy created by holder of life interest 
(Jun) 132 
—Ss. 3 (1) (viii), 2 (44) and 13 — Ex- 
emption under Section 3 (1) (viii) is res- 
tricted to leases which were already 
plantations on the date of the grant of 
lease will apply (Feb) 45 B (SB) 
——S, 13 — See also (1) Ibid, S. 3 (1) 
(iii) (Feb) 45 A (SB) 
(2) Ibid, S. 3 (1) (viii) 
. . (Feb) 45 B (SB) 
—sS, 13 — Entry of tenant lawful — 
Becoming trespasser subsequently — En- 
titled to fixity of tenure 
(Mar) 76 A (FB) 
——S, 13 (2), Second Proviso {as amend- 
ed by Act 35 of 1969) — Landlord is not 
required to be member of Armed Forces 
on the date amendment came in force 
(Jul) 147 
—S. 31 — Decision pn eo res for 
fixation of fair rent — Appealablit' 

a (Jul) 164 A 
——S. 75 (2) (1) — “Cost of shifting Ku- 
dikidappu” — Besides price of home- 
stead labour charges of constructing 
homestead in new site must be given 
(Oct) 235 


Tenancy Laws — Kerala Land Reforms 
Act (contd.} 
S. 75 (3) — See Ibid, S. 80-A (2) 
(Jul) 169 B- 
——S. 77 — Application for shifting ku- 
dikidappu — Must be decided on merits 
(Sep) 182 
——S. 80-A—Kudikidappukaran’s right to 
purchase kudikidappu — Nature of 
(Jul) 169 A 
—Ss. 80-A (2) and 75 (3) — Application. 
by landholder under Section 75 (3) does 
not bar application by Kudikidappukaran 
under Section 80-A (2) (Jul) 169 B 
——S. 80-B — See Tenancy Laws — Ke- 
rala Land Reforms (Tenancy) Rules 
(1964), R. 137 (Jun) 130: 
S. 102 — There is no right to file 
cross-objection (Jul) 164 B 
—S. 105-A — See Tenancy Laws — 
Kerala Land Reforms (Tenancy) Rules 
(1964), R. 137 (Jun) 130 
——S. 125 (3) (as amended by Act 35 of 
1969) — Suit for possession based on title 
— Question of existence of tenancy rais- 
ed — Suit should be stayed till decision 
of question by land Tribunal (Dec) 281 


—Kerala Land Reforms (Tenancy) Rules 
(1964), R. 137 — Conclusion of Land Tri- 
bunal based on local inspection made by 
itself — Validity (Jun) 130 


—Kerala Land Reforms (Tenancy) Rules 
(1979), R. 77 — Purchase of kudikidappu 
land — Market value — Fixation 

(Jun) 128 
—Travancore-Cochin Compensation for 
Tenants Improvements Act (10 of 1956), 
S5. 17 — Tenant’s right to compensation 
in respect of improvements effected by 
him accrues even from date of com- 
mencement of tenancy (Feb) 45 C (SB) 











Torts — Liability — Proprietor of a work- 
shop is answerable for the damage done 
to a vehicle by his employee 

(Mar) 49 
Transfer of Property Act (4 of 1882), 
S. 28 — Deed conferring absolute estate 
with a defeasance clause (Apr) 96 
—S. 51 — Co-sharer if entitled to 
claim value of improvements effected by 
him on common property without con- 
sent of other co-sharer (Sep) 190 


—S. 53 — Even if there is only a sin- 
gle creditor he can file a suit under this 
section to set aside fraudulent transfer 
(Jun) 125 B 

——S. 55 (4) (b) — Charge for unpaid 
purchase money — ‘Contract to the con- 
trary’ by mortgage —- Charge wiped off 
(Sep) 181 

——S. 98 — Otti transaction — Suit,for 
recovery of mortgage money is maintain- 


SUBJECT INDEX, A. I. R.'1973 KERALA 


Transfer of Property Act (contd.) 

able even in absence of express covenant 
in the mortgage deed (Nov) 270 A 
. 106 — Notice to quit — Necessity 
of: (Mar) 51 B (FB) 
—S. 106 — “By fifteen days’ notice ex- 
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‘AIR 1973 KERALA 1 (V 60 C 1) 
FULL BENCH 
T. C. RAGHAVAN, C. J., V. P. GOPA- 
LAN NAMBIYAR AND G. VISWA- 
NATHA IYER, JJ. 

‘ G. K. Prabhakaran & Co., Trinjala- 
kuda, Petitioner v. David Traders, Trichur, 
Respondent. 

Civil Revn. Petn. No. 1040 of 1971, DJ- 
3-7-1972. 


Index Note— (A) Civil Procedure 
Code (1908), S. 151 — Application for at- 
tachment before judgment — Claim petition 
by third party before order fer attachment 
~- Maintainability — Inherent power of the 
Court cannot be invoked to comsider a claim 
application by a third party before actual 
attachment of the property — (X-Ref:— 
C. P. C, O. 21, Rr. 58, 63; O. 38, R. 5). 
AIR 1935 All 345 held good law amd fol- 
lowed. @ara 5) 

Index Nofe:-— (B) Civil Procedure 
Code (4998), S. 151 — Inherent powers, 
when can be exercised. 


Brief Note:— (B) The inherent jurisdic- 
tion of the Courts is to be exercised by the 
Court in very exceptional circumstances fop 
which the Code lays down no procedure. 
The Code contains detailed provisions for 
various matters, and the necessary implica- 
tion is that no power can be exercised in 
respect of the topics, for which there are 
express provisions in the Code, otherwise 
than in the manner prescribed. No party 
has a right to insist on the Court exercising 
its inherent powers. 


The provision barring the exercise of 
inherent powers need not even be express, 
it may be implied or can even be implicit 
from the very nature of the provisions 
made for the contingencies to which they 
relate. (Para 3) 


IP/IP/F212/72/AGT 
1973 Ker/l I G—33 


Cases Referred: Chronological Paras 

AIR 1935 All 343 = 1935 All LI 344, 
Radha Kishen Beni Prasad v. P. L. 
Jaitly and Co. 


Chandrasekharan and Chandrasekhara 
Menon, for Petitioner; N. K. Sreedharan 
and M. A. T. Pai, for Respondent. 


VISWANATHA IYER, J.:— This re 
vision petition has been filed against an 
order passed by the Munsif Court, Trichur, 
in I. A. No. 2990 of 1971 in O. S. No. 805 
of 1971 by which the learned Munsif refus- 
ed to enquire into a claim petition filed by 
the petitioner against an attachment of pro- 
perty. The plaintiff in that case filed a suit 
for recovery of a sum of money from the 
defendants and applied for attachment be 
fore judgment of certain movable proper- 
ties kept in a shop alleged to belong to the 
defendants. The revision petitioner, on com- 
ing to know of this order for attachment, 
filed an application in Court objecting to 
the attachtnent of the movables on the 
ground that the movables belonged to him 
and did not belong to the defendants in the 
case. That petition was dismissed by the 
learned Munsif as not maintainable on the 
ground that a petition objecting to the 
attachment can be entertained only after 
the attachment was effected. It is against 
Ea order that this revision petition is 


2. The petitioner contends that the 
Court will get jurisdiction to attach the pro- 
perty only if the property belongs to the 
defendants and when a third party comes 
forward with an objection that the property 
does not belong to the defendants the mat- 
ter can be enquired into by the Court under 
Section 151 of-the Civil Procedure Code 
even before attachment is effected. The 
goea is whether this contention is cor- 


3. No party has a right to insist on 
the Court exercising its inherent jurisdiction. 
This jurisdiction is to be exercised by the 
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Court in very. exceptional circumstances for 
which the Code lays down no procedure. 
The Legislature has made detailed provisions 
in the Code for various matters. If there 
are express provisions in the Code covering 
a particular topic, they give rise to a 
necessary implication that no power 
shall be exercised in respect of the said topic 
otherwise than in the manner prescribed by 
the said provisions. The power under the 
Code need not even be express. It may be 
implied or can even be implicit from the 
very nature of the provisions made for 
coe the contingencies to which they 
relate. 


4, In order to prevent the ends of 
justice being defeated certain protective 
orders can be passed by the Court pending 
suit (see Section 94, C.P.C.). Under Order 
38, Rule 5, in a suit for money when, on 
filing the suit the plaintiff finds that the de- 
fendant, with a view to defeat or delay the 
execution of a decree that may be passed 
against him, is attempting to dispose of or 
otherwise deal with his property, the former 
can move the Court to call upon the defen- 
dant to furnish security and pending that 
may also seek to attach his property, mov- 
able or immovable. The Court can issue 
an order only if it is satisfied by affidavit or 
otherwise that the plaintiff has made out a 
case for attachment before judgment. It is 
an extraordinary measure and the Court is 
expected to be very careful in issuing ex 
parte orders. If a third party is aggrieved 
by the attachment he can move the Court 
for raising the attachment. It is only then 
that his right to move the Court can arise 
and is recognised. His claim or objection 
will be investigated in the same manner as 
a claim. petition is enquired into in execu- 
tion of the decree under Order 21, Rules 
58 to 63, C.P.C. The enquiry under these 
Rules is of a summary nature and the ag- 
grieved party has a right of suit under Order 
21, Rule 63 and the period of limitation 
will be one year under Article 98 of the 
Limitation Act. All these are covered by 
express provisions under the Code and the 
Limitation Act. 


5. It is said that if the third party 
can move the Court only after the property 
is attached it will be of no assistance to him 
because by the process of attachment harm 
would have been done to him. His repu- 
tation and credit would have been damaged 
beyond repair. This risk is safeguarded by 
the Code itself providing that the Court can 
issue the order only on being satisfied by 
affidavit or otherwise of the need for attach- 
ment. The risk to the plaintiff in counte- 
nancing this ante-attachment claim of the 
third party is greater. It will more often 
than not afford an opportunity to the defen- 
dant to defeat or delay the seizing of his 
property and thereby defeat the realisation 
of the fruits of the decree that may be pass- 
ed in future. Again, the nature of the en- 
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quiry, the character of the order that the 
Court may pass, its conclusiveness on the 
rights of parties, the question of a right of 
suit that the aggrieved party may have, the 
period of limitation within which that suit 
may be filed are all controversial points 
which may arise as a consequence of the 
entertaining an application before actual at- 
tachment. All these will conflict with the 
scheme and provisions of the Code and the 
intention of the Legislature. Hence the in- 
herent power of the Court cannot be invok- 
ed to consider the application of the third 
party before attachment of the property. 


6. The learned single Judge and the 
Division Bench in their orders of reference 
had doubted the correctness of the decision 
of the Allahabad High Court in Radha 
Kishen Beni Prasad v. P. L. Jaitly & Co., 
AJR 1935 All 343 on this point. We find 
that the said decision correctly Jays down 
the law and we agree with it. 

7. The order of the lower Court is 
tight. The revision petition is without any 
substance and is hereby dismissed. But, 
there will be no order as to costs. 

Revision dismissed. 


| 
AIR 1973 KERALA 2 (V 60 C 2) 
P. GOVINDAN NAIR AND 
K. SADASIVAN, JJ. 

M/s. Marikar Motors Ltd., Petitioner vy. 
The Chief Enforcement Officer, Emergency 
Risks Insurance Scheme, Madras and ano- 
ther, Respondents. i 

Original Petn. No. 1684 of 1969, DJ- 
27-7-1972. 


Index Note:— (A) Emergency Risks 
(Goods) Insurance Act (1962), S. 1 (3) — In 
view of Section 6 of the General Clauses 
Act made specifically applicable by Section 
1 (3) liability under the Act wonld con- 
tinue to subsist upon its expiry and proceed- 
ings could be commenced to give effect to 
that liability — This conclusion is support- 
ed by Art. 358 of the Constitution also — 
(%-Ref:— General Clauses Act (1897), Sec- 
tion © — (X-Ref:— Constitution of India, 
Art. 358). @ara 9) 

Index Note:— (B) Emergency Risks 
(Goods) Insurance Act (1962), Section 8 — 
The contention that demand made after ex- 
piry of policy to pay additional premiom 
results in deprivation of property without 
any corresponding benefit for the insurance 
to a higher value is not available to the in- 
sured in view of Art. 358 of the Constitu- 
tion. : (Para 9) 
Cases Referred: | Chronological Paras 
AIR 1972 Pat 314 = Civil Writ Jur. 

Cases Nos. 1149 of 1969, 671 and 
1652 of 1970, Eastern Bihar Divl. 
Chamber of Commerce, Bhagalpur 
v. Chief Enforcement Officer 


IP/JP/F193/72/RSK: 
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AIR 1971 Andh Pra 145 = 1971 Lab 
IC 651, Union of India v. Thammana 
Sitaramanjaneyulu 

AIR 1971 Mad 442 = 84 Mad LW 
389, Stoneware Pipes, Madras v. 
Union of India : 

AIR 1970 SC 494 = 1970 Cri LJ 588, 
Rayala Corpn. v. Director of En- 
forcement, N. Delhi S 

(1970) Writ Petns. 2262, 2996 to 2998 . 
and 3075 of 1970 = 1971 All LJ 
231 (Al), Rajaram Omprakash v. 
Union of India 

AIR 1959 Madh Pra 93 = 1959 Cri 
LJ 325, State of Madhya Pradesh 
v. Hiralal 

1947 AC 362 = 1957-1 All ER 205, 
Wicks v. Director of Public Prose- 


cutions z 
(1841) 8 M and W 234 = 151 ER 
1024, Steavenson v. Oliver 

S. A. Nagendran, for Petitioner; P. Ra- 
man Menon, for Respondents. 

SADASIVAN, J.:— M/s.  Marikar 
(Motors) Limited, Main Road, Trivandrum 
is the petitioner in this O.P. under Art. 226 
of the Constitution. 

2. The petitioner is a public limited 
company with its registered office at Tri- 
vandrum. The petitioner deals in motor 
cars, trucks etc. Under the Emergency 
Risks (Goods) Insurance Act, 1962 (shortly 
stated the Act), the Central Government 
made it compulsory to have emergency risk 
insurance taken for goods comprising of 
motor vehicles, spares and accessories etc. 
Accordingly from Ist October, 1963, the pe- 
titioner had paid premium declaring the 
value of stock to respondents 1 and 2 (The 
Chief Enforcement Officer, Emergency Risks 
Insurance Scheme, Madras and the Enforce- 
ment Officer, Emergency Risks Insurance 
Scheme, Ernakulam). The petitioners had 
been insuring goods and paying premium 
also from time to time. On 30-12-68, the 
2nd respondent issued an order calling upon 
the petitioner to remit an additional sum 
of Rs. 10;279/- towards premium. In fact, 
no amount is due towards premium for the 
insurance taken by the petitioner under the 
Act. The petitioner, therefore, filed objec- 
tions stating that during the years the goods 
were only in transit and were, therefore, not 
liable for additional premium claimed. Ext. 
P-1 is the objection. Under Section 6 of 
the Emergency Risks (Goods) Insurance 
Scheme (shortly stated the Scheme) the con~ 
signor alone is liable to take insurance fov 
the goods in transit. Since the petitioner is 
only a consignee he is not liable to take 
the insurance or pay the premium. How- 
ever, as the respondents insisted that the 
petitioner should remit the additional sum 
of Rs. 10,279, the petition was filed on 17-2- 
69 before the 2nd respondent; copy of the 
petition is Ext. P-2. Goods have been in- 
sured for the proper value and the policy 
Was issued on the basis of such valuation. 
The respondents would now suggest that 
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the insurable value was higher and. there- 
fore, the petitioner should make good the 
difference in the premium. The policy hav- 
ing been operative only for the value for 
which the goods were insured and the period 
of policy having expired the petitioner’s case 
is that the demand made for the additional 
premium is not sustainable. Even if the 
petitioner is found liable for the additional 
premium it has to be noticed that he did 
not obtain any corresponding benefit for 
the insurance to a higher value and that 


9. being the case the demand for additional 


premium is illegal as that would result in 
his deprivation of property without return 
and hence unconstitutional. Even if it is 
assumed that the premium based upon 
difference in insurable value is recoverable, 

quantum mentioned in the statement is 
incorrect. The petitioner, therefore, request- 
ed the 2nd respondent to deduct the value 
of the goods in transit from the figures 
adopted by him. Without doing that the 
lst respondent issued notice to the peti- 
tioner calling upon him to pay Rs. 10,279/- 
towards premium and Rs. 4,773/- towards 
compounding fee. The petitioner has not 
agreed for composition. Under Section 14 
of the Scheme, the amount evaded is to be 
determined in accordance with the 3rd Sche- 
dule.. The period -of the policy having ex- 
pired it is not proper to demand any addi- 
tional premium on the assumption that the 
insurable value was higher. In the circum- 
stances, the petitioner prays for the quash- 
ing of Ext. P-3 demand notice and for dec- 
iing Section 14 of the Scheme unconstitu- 
tional. 


3. The respondents in their counter 
have stated that the petitioner has not cor- 
rectly declared the value of the stock of 
insurable goods in their application for in- 
surance. The amount of premium payable 
was also not correct. The 2nd respondent 


` verified the figures given by the petitioner 


with their books of account and found that 
their valuation was far less than the real 
value of the goods (the relevant figures have 
been quoted in para 3). The averment in 
the petition that the petitioner had been in- 
suring the goods from time to time giving 
correct valuation is denied. In fact, proper 
premium has not been paid. The letter 
dated 30-12-68 referred to in the petition 
was not the order demanding payment of 
the amount. It was only intimation show- 
ing the amount due as per calculation made 
by the 2nd respondent. The petitioner 
should have shown cause against it. The 
2nd respondent has no power to recover any 
amount unless the figure is accepted by the 
party. In the event of a dispute the mat- 
ter is to be referred to the Ist respondent. 
The survey report giving figures was given 
to the secretary of the  petitioner-company 
on 30-12-1968. No objection was taken 
against that. So the 2nd respondent pre- 
pared a chalan and handed it over to the 
secretary who acknowledged the same by 
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signing on the survey report. No objection 
was taken against that also and the figures 
were accepted by accepting the chalan. It is 
not correct to say that Ext. P-1 was given 
in answer to the intimation dated 30-12-68. 
It was sent by post and received by the 
2nd respondent only on 27-1-69, long after 
the chalan was accepted by the petitioner’s 
secretary. In the objection the only point 
taken was that much of the goods were in 
transit and the petitioner believed that the 
insurance would be paid by the consignee 
(Hindustan Motors, Calcutta). They offered 
to give the correct figures on hearing from 
their principals. It was in the further letter 
dated 17-2-69 that the petitioner disclaimed 
liability to pay the amount as the period of 
insurance was over. They gave a list of 
certain goods in transit and offered to give 
a complete list shortly. The 2nd respon- 
dent visited the shop on 24-2-69 and 26-2- 
69; but no further information was given. 
It is not correct to say that the petitioners 
are not liable for the premium on goods in 
transit. The property in the goods would 
pass to the consignee, the moment the goods 
left the premises of the Hindustan Motors. 
There was no intermediary carrier in this 
case. The petitioners themselves took cus- 
tody of the goods at Calcutta. The liability, 
therefore, is on the petitioners themselves 
and not on the Hindustan Motors. The 
sale was complete at Calcutta and the deli- 
very was taken from there. The petitioners 
themselves are liable for the premium under 
Section 4 of the Act even if he is only an 
agent of the Hindustan Motors. The Act 
and the Scheme had made it obligatory: for 
every person carrying on business in India 
as a seller or supplier of goods with a 
stock exceeding Rs. 30,000/- in value to 
take out insurance against emergency risks. 
The insurance to be taken was for a sum 
not less than the value of the insurable 
goods in terms of Section 7 (1) of the Act. 
The contravention of the provisions of the 
said section attracts penalties provided under 
Section 7 (2) of the Act. The petitioner 
having violated the provisions of Section 7 
(1) by giving a gross under-valuation can- 
not be heard to say in these proceedings 
that he is not bound to pay the premium 
on the correct value of the goods. The 
liability of the petitioner is clear from Sec- 
tion 1 (3) of the Act. The demand to pay 
the correct premium is not violative of Arti- 
cle 19 (1) @ of the Constitution. Para 14 
(3) of the Scheme does not apply in this 
case where the evasion was found out after 
the period was over. There is no basis for 
saying that para 14 of the Scheme is un- 
constitutional or void. The petitioner is, 
therefore, not entitled to any relief. 


4. The main point on which argu- 
ments were concentrated was that the emer- 
gency having ceased, the Act is of no ap- 
plication and no action is possible for any 
contravention of the Act committed during 
the pendency of the Act. To appreciate the 
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point, the implications of the Act and the 
Scheme have clearly to be borne in mind. 
5. It was on the eve of the invasion 
of the northern frontier of India by the 
Chinese Military Forces that the proclama- 
tion under Art. 352 (1) of the Constitution 
was promulgated by the President of India, 
on 26th October, 1962, declaring that a grave 
emergency existed threatening the security 
of India. The emergency continued until 
revoked under Art. 352 (2) on the 10th of 
January, 1968. In order to provide for the 


- insurance of goods in India against damage 


by enemy action during the period of emer- 
gency Parliament enacted the Act. The mate- 
tial provisions may be noticed. Under Sec- 
tion 1 (3) the Act was to remain in force 
during the period of emergency, with the 
provision that its expiry shall not affect 
anything done or omitted to be done before 
such expiry and Section 6 of the General 
Clauses Act, 1897 shall apply upon the ex- 
piry of this Act as if it had been repealed 
by Central Act. Section 3 deals with goods 
insurable under the Act. Section 5 em- 
powers the Central Government to put into 


Operation a scheme whereby the Central 
Government would undertake the liability 
of insurance against emergency risks. Sec- 


tion 7 prohibits a person from carrying on 
a business in India while the Scheme is in 
operation as a seller or supplier of goods, 
unless in respect of any insurable goods 
owned by him in the course of that business, 
there is in force a policy of insurance against 
emergency risks issued in accordance with 
the scheme. The prohibition does not ex- 
tend to persons whose insurable. goods do 
not exceed Rs. 30,000/- in value. The con- 
travention of the prohibition is punishable 
with fine. Section 8 provides:— 


“(1) Without prejudice to the provisions 
of sub-section (2) of Section 7, where any 
person has failed to insure as, or to the 
full amount, required by this Act, and has 
thereby evaded the payment by way of pre- 
mium of any money which he would have 
had to pay but for such failure, an officer 
authorised in this behalf by the Central Gov- 
ernment may determine the amount pay- 
ment of which has been so evaded and the 
amount so determined shall be payable by 
such person and shall be recoverable from 
him as an arrear of land revenue and shall 
be a first charge on the goods in respect of 
which the default was made. 


(2) A person against whom a determi- 
nation is made under sub-section (1), may 
within the period specified in the Scheme, 
appeal against such determination to the 
Central Government whose decision thereon 
shall be final.” 


Section 11 confers power upon the Central 
Government to obtain information ascer- 
taining whether or not the requirements of 
the Act have been complied with. We are 
not very much concerned with the rest of 
the provisions. 
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6. The Scheme was put into opera- 
tion by the Central Government with effect 
from ist January, 1963. By para 3 of the 
Scheme the Central Government undertook 
in relation to persons carrying on business 
in India as. sellers or suppliers of goods, the 
Hability of insurance of such persons against 
emergency risks in respect of goods insur- 
able under the Act. Under para 4, “every 
person carrying on business in India as a 
seller or supplier of goods which have not 
been exempted under sub-section (2) of Sec- 
tion 3- shall take out a policy of insurance 
against emergency risks, if the insurable 
value of the said goods in any one and the 
same presidency town or district exceeds 
rupees Thirty thousand”. Para 8 provides, 
that every application for insurance ynder 
this Scheme shall be in accordance with the 
form set out in the first schedule and would 
be accompanied by a treasury chalan .evi- 
dencing payment of the requisite premium. 
Para 9 provides that the insurable value of 
goods for the purposes of this scheme shall 
be arrived at on the basis of the prices pre- 
vailing at the time that the policy of insur- 
ance covering the goods takes effect or is in- 
tended to take effect. Para 10 prescribes 
the rate of premium. Para 14 is important. 
It reads: 

“(1) Where any person has failed to pay 
the premium due from him or to insure as, 
or to the full amount, required by the Act 
and has thereby evaded the payment of any 
money which he would have had to pay but 
for such failure, fhe amount evaded shall be 
determined in accordance with the third 
Schedule. 

(2) Every person against whom a deter- 
mination has been made in pursuance of 
sub-paragraph (1) may, within the period 
laid down in the Third Schedule, appeal to 
the Central Government, whose decision 
shall be final. 


(3) Where the amount determined in 
accordance with the provisions of sub-para- 
graph (1) or sub-paragraph (2) is fully re- 
covered, the Government agent shall, as 
soon as possible after such recovery, send 
the requisite application forms to the de- 
faulter for completion and return, and a 
policy or supplementary policy of insur- 
ance, according as the recovery is in res- 
pect of non-insurance or under-insurance, 
shall be issued by the Government agent 
on the receipt of the applications correctly 
filled in, the said policy or supplementary 
policy being made out so as to take effect 
from the date on which the amount was 
fully recovered.” 

7. From the above analysis of the 
Act and the Scheme it follows that it is com- 
pulsory on the part of a seller or supplier 
of goods in India to take out insurance 
against emergency risk in respect of goods 
the value of which exceeded Rs. 30,000/-. 
Pursuant to this obligation, the person con- 
cerned should apply for the policy on depo- 
sit of the requisite premium. Policy will be 
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issued by the Government on compliance 
with the above requirements. In considera- 
tion of the insured paying the premium, the 
President of India agrees that if during the 
period of insurance mentioned in the policy 
the goods suffer any loss or damage caused 
by emergency risks as defined in the Act, to 
in ify the insured against diminution in 
value caused by that loss or damage. Thus 
a contract comes into existence between the 
Government and the insured. There is a 
statutory obligation on the person to take 
insurance and in pursuance of that obliga- 
tion he enters into a contract with the Gov- 
ernment under which he pays the premium 
and the Government issues the insurance 
policy undertaking to indemnify him against 
loss or damage. 

8. In the present case, action was 
jnitiated by the Chief Enforcement Officer 
against the petitioner under Section 8 of the 
Act. The petitioners main contention, as 
already indicated, is that inasmuch as the 
Act expired with the revocation of the pro- 
clamation of emergency, no action under the 
Act can so be initiated. Law is settled that 
unless a temporary Act contains some pro- 
visions to the contrary, after the expiry of 
a temporary Act, it in its entirety ceases to 
have any further effect and no pending pro- 
ceedings can be continued nor fresh pro- 
ceedings can be initiated upon such an ex- 
pired Act. In other words, offence com- 
mitted against temporary Act must be pro- 
secuted and punished before the Act expir- 
ed. As soon as the temporary Act expires, 
any prosecution taken also would ipso facto 
terminate and no fresh prosecution is pos- 
sible upon the expiry of the Act. But it is 
important to remember that the expiry of 
the Act does not make that statute dead or 
non-existent for all purposes. Whether any 
right or obligation under the Act would 
endure and survive in spite of the expiry of 
the Act would depend upon the construc- 
tion to be put on the temporary Act, parti- 
cularly with reference to the obligations 
arising out of the provisions and their 
nature and character. In considering the 
effect of the expiry of a temporary Act the 
fact to be noticed is whether the temporary 
Act contains within itself a saving provision 
on the lines of Section 6 of the General 
Clauses Act. In that case the sav- 
ing provision of the General Clau- 
ses Act will have to be given effect to. 
The difference between the effect of the ex- 
piration of a temporary Act and the repeal 
of a permanent Act is pointed out by 
Parke B. in Steavenson v. Oliver, (1841) 8 
M & W 234 at pp. 240 and 241 in the fol- 
lowing words:— 


“There is a difference between tempo- 
rary statutes and statutes which are repealed, 
the latter (except so far as they relate to 
transactions already completed under them) 
become as if they had never existed, but 
with respect to the former the extent of the 
Testrictions imposed, and the duration of 
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the provisions are matters of construction.” 
The argument is that the pending proceed- 
ings under the expired Act can be continu- 
ed or fresh proceedings taken out in regard 
to the rights or obligations arising during 
the subsistence of the Act. is view, 
resort need not be had to Section 6 of the 
General Clauses Act. If the pending pro- 
ceedings are saved without the assistance 
of Section 6 of the General Clauses Act, 
then one may ask as to why the fresh pro- 
ceedings relating to offences committed dur- 
ing the subsistence of the Act or to rights 
and obligations which arose then cannot be 
initiated after the expiry of the Act. Ac- 
cording to Hidayatulla, C. J. (as he then 
was) in State of M. P. v. Hiralal, AIR 1959 
Madh Pra 93, when the law continues in 
spite of its expiry for pending cases, why 
should it not continue even in regard to the 
initiation of fresh proceedings in regard to 
acts done or omitted to be done before its 
expiry. According to him the entire Act 
which expired continues even in regard to 
prosecution to be commenced after its ex- 
piry. The Supreme Court in Rayala Cor- 
poration v. Director of Enforcement, New 
Delhi, ATR 1970 SC 494 at p. 503 observed: 

“On the other hand, Mr. Desai on be- 
half of the respondent relied on a decision 
of the Privy Council in Wicks v. Director 
of Public Prosecution, 1947 AC 362. In 
that case, the appellant, whose case came 
up before the Privy Council, was convicted 
for contravention of Regulation 2-A of the 
Defence (General) Regulations framed 
under the Emergency Powers (Defence) Act, 
1939 as applied to British subjects abroad 
by Section 3 (1) (b) of the said Act. It was 
held that, at the date when the acts which 
were the subject-matter of the charge, were 
committed, the regulation in question was 
in force, so that, if the appellant had been 
prosecuted immediately afterwards, the vali- 
dity of his conviction could not be open 
to any challenge at all. But the Act of 
1939 was a temporary Act, and after vari- 
ous extensions it expired on February 24, 
1946. The trial of the accused took place 
only in May, 1946; and he was convicted 
and sentenced to four years’ penal servitude 
on May 28. In these circumstances, the 
question raised in the appeal was: “Is a man 
entitled to be acquitted when he is proved 
to have broken a Defence Regulation at a 
time when that regulation was in operation, 
because his trial and conviction take place 
after the regulation has expired?” The Privy 
Council took notice of sub-section (3) of 
Section 11 of the Emergency Powers (De- 
fence) Act, 1939 which laid down that “the 
expiry of this Act shall not affect the ope- 
ration thereof as respects things previously 
done or omitted to be done.” It was argu- 
ed before the Privy Council that the phrase 
“things previously done” does not cover of- 
fences previously committed. This argument 
was rejected by Viscount Simon on behalf 
of the Privy Council and it was held that 
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the appellant in that case could be convict- 
ed in respect of the offence which he had 
committed when the regulation was in force. 
That case, however, is distinguishable from 
the case before us inasmuch as, in that case, 
the saving provision laid down that the ope- 
ration of that Act itself was not to be affect- 
ed by the expiry as respects things previ- 
ously done or omitted to be done. The 
Act could, therefore, be held to be in ope- 
tation in respect of acts already committed, 
so that the conviction could be validly made 
even after the expiry of the Act in respect 
of an offence committed before the expiry... 
In the case before us Section 6 of the 
General Clauses Act cannot obviously 
apply on the omission of Rule 132-A of the 
D. L Rs. for the two obvious reasons that 
Section 6 only applies to repeals and not to 
omissions, and applies when the repeal is 
of a Central Act or Regulation and not of 
a Rule. If Section 6 of the General Clau- 
ses Act had been applied, no doubt this 
complaint against the two accused for the 
offence punishable under Rule 132-A of the 
D. I. Rs. could have been instituted even 
after the repeal of that Rule.” 


9. In the case before us, Section 1 
(3) of the Act clearly provides that the ex- 
piry of the Act shall not affect anything 
done or omitted to be done before such 
expiry and Section 6 of the General Clau- 
ses Act, 1897 shall apply upon the expiry 
of this Act, as if it had been repealed by 
a Central Act. The Act must, therefore, 
be deemed to have been in operation when 
the contravention or refraction took place. 
On the application of Section 6 of the Gene- 
tal Clauses Act the Supreme Court in AIR 
1970 SC 494 (cited supra) would observe:— 

“In that case, the prosecution had been 
started before the Defence of India Act 
ceased to be in force and, secondly the lan- 
guage introduced in the amended sub-sec- 
tion (4) of Section 1 of the Act had the 
effect of making applicable the principles 
laid down in Section 6 of the General Clau- 
ses Act, so that a legal proceeding could 
be instituted even after the repeal of the 
Act in respect of an offence committed dur- 
ing the time when the Act was in force. As 
we have indicated earlier, the notification 
of the Ministry of Home Affairs omitting 
Rule 132-A of the D. I. Rs. did not make 
any such provision similar to that contain- 
ed in Section 6 of the General Clauses 
Act.” 
It is thus clear that in view of Section 6 of 
the General Clauses Act made specifically 
applicable to contraventions of the provi- 
sions of the Act, an action could well be 
initiated against such contraventions com- 
mitted during the pendency of the Act. This 
view is seen held by a Division Bench of 
the Patna High Court in Civil Writ Jur. 
Cases Nos. 1149 of 1969, 671 and 1652 of 
1970 (Since reported in AIR 1972 Pat 314) 
(Eastern Bihar Divl Chamber of Com- 
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merce, Bhagalpur v. Chief Enforcement 
Officer). A Division Bench of the Allahabad 
High Court in Writ Petns. 2262, 2996, 2997, 
2998 and 3075 of 1970 (Raja Ram Om Pra- 
kash v. Union of India both not reported); 
and Union of India v. Thammana _ Sita- 
ramanjaneyulu, AIR 1971 Andh Pra 145. 
The Madras High Court, however, has 
taken a different view in Stoneware Pipes, 
Madras v. Union of India, AIR 1971 Mad 
442, wherein Veeraswami, C. J., observed:— 


“The liability to pay premium evaded 
arises only on its determination and a de- 
mand being made on the defaulter. Where, 
therefore, proceedings for determination of 
premium evaded and for its recovery have 
been taken under Section 11 of the Act 
after expiry of Act, those cannot be saved 
under Section 1 (3) as those are not in res- 
pect of liability incurred or right accrued 
prior to -repeal contemplated by Section 6 
of General Clauses Act. The phraseology 
that expiry of Act shall not affect anything 
done or omitted to be done is also not help- 
ful to save the proceedings as that phraseo- 
logy will be apposite to things completed 
either by a positive act or by an omission 
before expiry of the Act.” 


We are in respectful disagreement with the 
learned Chief Justice. The reasons stated 
by him do not persuade us to accept his 
line of thinking. The opposite view reflect- 
ed in the judgments of the High Courts of 
Patna, Allahabad and Andhra Pradesh, re- 
ferred to above, according to us reflects the 
correct view and we hold that the liability 
under the temporary Act would continue to 
subsist upon its expiry and proceedings 
could be commenced to give effect to that 
liability. The action taken against the peti- 
tioner is valid also from the stand point of 
ae 358 of the Constitution, which provides 
at:— 


“While a proclamation of Emergency 
is in operation, nothing in Article 19 shall 
restrict the power of the State as defined in 
Part III to make any law or to take any 
executive action which the State would but 
for the provisions contained in that part be 
competent to make or to take, but any law 
so made shall, to the extent of the incom- 
petency, cease to have effect as soon as the 
Proclamation ceases to operate, except ‘as 
respects things done or omitted to be done 
before the Jaw so ceases to have effect.” 
Therefore, the Enforcement Officer is justi- 
fied in starting proceedings for realisation 
of the evaded premium and the compound- 
ing fee, which the petitioner is bound to pay. 
The complaint of the petitioner that the 
action initiated is violative of Art. 19 (1) ® 
of the Constitution has also no force in the 
above circumstances. 


10. We see, however, from the pro- 
ceedings that para 14 of the Scheme, which 
makes detailed provision for the procedure 
to be followed, has not been complied with. 
This point was conceded before us by the 
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respondents and it was stated that the letter 
dated 30-12-1968 is not an order demand- 
ing payment of the money. It was only an 
intimation showing the amount due as per 
calculation made by them. The respon- 
dents will, therefore, proceed from that stage 
and comply with all the requirements of 
procedure before steps are finally taken to 
realise the amount. Subject to the above 
direction, the O. P. is dismissed. No order 


as to costs. 
7 Order accordingly 


a, 


ane 
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GOVINDAN NAIR, J.:— This is an 
appeal by the Collector of Customs and 
Central Excise from the judgment of Nara- 
yana Pillai, J. in O. P. 4733 of 1969, which 
is reported in 1972 Ker LT 231 = (AIR 
1972 Ker 192). By this judgment Narayana 
Pillai, J. set aside the imposition of personal 
penalty on the respondent—Markos Arnaeu- 
takis, Captain, S. T. Speedway—of Rupees 
75,000/-; imposed under Section 112 (a) of 
the Customs Act, 1962 (for short the Act) 
as also the direction to the respondent to 
pay Rs. 70,000/- in lieu of confiscation of 
the vessel S. T. Speedway, under the pro- 
viso to Section 115 (2) of the Act, as well 
as the direction to the respondent to pay 
the import duty of Rs. 22,815.00  leviable 
on 39 cases of whisky, said to have been 
smuggled from the store of the vessel. The 
penalty has been imposed and the direction 
to pay the sum of Rs. 70,000/- in lieu of 
confiscation and the direction to pay the 
duty have been given by the Order Ex. P-5 
passed by the Collector of Customs and 
produced along with the O.P. This orden 
also contained the direction to the 2nd Offi- 
cer of the vessel to pay a penalty of Rupees 
50,000/-. There was the further direction 
jn the Order that the U.S.A. currency 
amounting to Dollars 2418.00 being the sale 
consideration to 39 cases of whisky, as 
well as a further sum of Dollars 930.00 
totalling U.S. Dollars 3348.00, be confiscat- 
ed. These provisions of the Order have not 
been set aside by the judgment under appeal 
and we are not concerned, in this appeal, 
with the imposition of the penalty on the 
2nd Officer and regarding the direction te 
confiscate U.S. Dollars 3348.00. 


2. As we understand it, the Order 
Ex. P-5 proceeds on the assumption if not 
on the basis of the finding that the vessel 
S. T. Speedway had been used as the means 
of transport in the smuggling of the 39 cases 
of whisky and was, therefore, liable to cons 
fiscation under Section 115 (2) of the Act 
and further that the personal penalty on the 
respondent bad been imposed on the basis 
that the respondent has abetted the act of 
smuggling by the 2nd Officer, which render- 
ed the goods smuggled liable to confiscation 
under Section 112 (a) of the Act. 


3. We may mention at tbis staga 
that no point had been taken in the O. P. 
specifically challenging the direction in the 
Order that the respondent should pay the 
duty of Rs. 22,815.00 leviable on 39 cases 
of whisky smuggled. Under Section 12 of 
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the Act, duty is payable on goods imported 
into or exported from India. By virtue of 
Section 86 of the Act, duty is not payable 
on any stores imported in a vessel, which 
remained on board such vessel; but when 
it ceased to remain on board the vessel duty 
is attracted. This duty can be asked to be 
paid by the owner of the goods imported, 
or we conceive, by the agent of the owner 
of the goods. The master of the vessel will 
be the agent of the owner of the vessel as 
well as the agent of the owner of the goods 
stored in the vessel. There is, therefore, 
nothing wrong in the order Ext. P-5, in so 
far as it directs that the duty of Rs. 22,815.00 
should be paid by the respondent. As we 
said already, no specific challenge has been 
made against this direction to pay the duty 
by the respondents, and therefore the set- 
ting aside of this direction by the judgment 
under appeal does not seem to us to be 
justified. : 

4. Whe direction for the payment of 
fine in lieu of confiscation of the vessel has 
been set aside by the judgment under ap 
peal on the ground that the vessel had not 
been used as a means of transport in the 
smuggling of whisky. The learned Judge 
has entered the finding that the act of smug- 
gling has been done by the 2nd Officer 
without the knowledge of the respondent. 
The personal penalty of Rs. 75,000/- impos- 
ed on the respondent has been set aside by 
the learned Judge on the ground that the 
evidence to connect the respondent with the 
offence was purely circumstantial and such 
evidence, which the learned Judge purported 
to discuss in paragraphs 7, 8, 9 and 10 of 
the judgment, did not warrant the conclu 
sion that the respondent was connected with 
the commission of the Act of taking the 
goods out of the store and of selling them. 


5. he first question raised by coun- 
sel for the appellant before us is whether 
this Court is justified in considering the 
correctness or otherwise of the findings 
entered by the Collector of Customs in rela- 
tion to the imposition of the personal 
penalty as well as the direction to pay com- 
pensation in lieu of confiscation. According 
to counsel for the appellant this is not a 
case of no evidence whatever or a case of 
no material. If there was material and the 
conchisions reached were conclusions which 
could be drawn from the materials available 
before the authority, it is submitted that the 
sufficiency or adequacy of the material is 
not a matter for this Court in a proceeding 
under Art. 226 of the Constitution. It is 
further submitted that the question is not 
whether this Court would have come to the 
conclusion on the materials that were avail- 
able before the Collector of Customs; but 
whether any reasonable man would have 
come to the conclusion on the materials 
that were available. These propositions are 
now well settled and it is unnecessary to 
refer to cases other than those decided by 
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the Supreme Court on this point, because, 
we consider that the matter has been, more 
than clearly, enunciated by at least five deci- 
sions of the Supreme Court starting from 
the one in Nagendra Nath Bora v. Commr. 
of Hills Division, Assam, AIR 1958 SC 398. 
This decision was referred to in Koushalya 
Devi v. Bachitter Singh, AIR 1960 SC 1168, 
wherein the Supreme Court observed:— 


“It was also pointed out that the High 
Court had exercised its supervisory jurisdic- 
tion in that case in respect of errors which 
could not be said to be errors of law appa- 
rent on the face of the record; if at all they 
were errors, they were errors in apprecia~ 
tion of documentay evidence or affidavits, 
error in drawing interference or omission to 
draw inferences. In other words, it was 
further observed, these were errors which a 
Court sitting as a Court of appeal only, 
could have examined and, if necessary cor- 
rected. In the present case also we feel, 
with respect, that what the High Court has 
done is to correct what may be errors in 
appreciations of documentary evidence of 
errors in drawing inferences.” 


6. Similar are the observations of 
the Supreme Court in U. R. Bhatt v. Union 
ae AIR. 1962 SC 1344, wherein it was 

eld:—- 


“The order of discharge from service 
passed against him by order of the Gover- 
nor-General is not liable to be questioned 
on the ground that the materials may not 
have justified the passing of that order. It 
is not within the competence of a civil Court 
to sit in judgment over the decision of the 
authority who is competent by law to dis- 
miss a public servant provided he has been 
afforded an opportunity to defend himself 
consistently with the substance of the Con- 
stitutional guarantee.” 


7. In State of Orissa v. Muralidhar, 
AIR 1963 SC 404 there is the following 


passage:— 


_ “Whether or not the evidence on which 
the Tribunal relied was satisfactory and 
sufficient for justifying its conclusion would 
not fall to be considered in a writ petition. 
That in effect is the approach initially adopt- 
ed by the High Court at the beginning of 
its judgment. However, in subsequent part 
of the judgment the High Court appears to 
have been persuaded to appreciate the evi- 
dence for itself, and that, in our opinion, 


is not reasonable or legitimate.” 


8. We may also extract certain pas- 
sages from the decision in State of Madras 
y. Sundaram, AIR 1965 SC 1103:— 


“Tt is well settled now that a High 
Court in the exercise of its jurisdiction 
under Art. 226 of the Constitution, cannot 
sit in appeal over the findings of fact re- 
corded by a competent Tribunal in a pro- 
perly conducted departmental enquiry ex- 
cept when it be shown that the impugned 
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findings were not supported by any evi- 
ce.” 

9. A similar view was expressed in 
State of Andhra Pradesh v. Sree Rama Rao, 
AIR 1963 SC 1723 at p. 1726:— 

“The High Court is not constituted in a 
proceeding under Art. 226 of the Consti- 
tution a Court of appeal over the decision 
of the authorities bolding a departmental 
enquiry against a public servant; it is con- 
cerned to determine whether the enquiry 
is held by an authority competent in that 
behalf, and according to the procedure 
prescribed in that behalf, and whether the 
Tules of natural justice are not violated. 
Where there is some evidence, which the 
authority entrusted with the duty to hold 
the enquiry has accepted and which evi- 
dence may reasonably support the conclu- 
sion that the delinquent officer is guilty of 
the charge, it is not the function of the 
High Court in a petition for a writ under 
Art. 226 to review the evidence and to 
arrive at an independent finding on the 
evidence. 

But the departmental authorities are, if 
the enquiry is otherwise properly held the 
sole Judges of facts and if there be some 
legal evidence on which their findings ` can 
be based, the adequacy or reliability of that 
evidence is not a matter which can be per- 
mitted to be canvassed before the High 
Court in a proceeding for a writ under 
Art. 226 of the Constitution. 

It could have considered only the fact 
whether there was an evidence at all which, 
if believed by the Tribunal, would establish 
the charge against the respondent. Adequ- 
acy of that evidence to sustain the charge is 
not a question before the High Court when 
exercising its jurisdiction under Article 226 
of the Constitution. This view was reiterat- 
ed in Union of India v. H. C. Goel, AIR 
1964 SC 364.” 

It is unnecessary to multiply judicial pro- 
nouncements on the subject, because the pro- 
position seems to us to be well settled. 

10. Counsel for the appellant submit- 
ted before us that this Court exceeded its 
jurisdiction, because it has analysed the evi- 
dence on its own and has come to indepen- 
dent conclusions on matters of fact which 
have been found by the Collector of Cus- 
toms on the materials that were. available 
before the Collector of Customs and those 
conclusions were arrived at by the Collector 
of Customs without infringing any rule of 
natural justice and without breaching any 
well-known principles of law. It has, there- 
fore, to be examined whether there has been 
a reappraisal of the evidence by this Court 
and whether there was any material before 
the Collector of Customs on which the con- 
clusions arrived at by him could have been 
reasonably reached. It is necessary for this 
purpose to state a few facts which are esta- 
blished or are undisputed. 
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(i) Between 18-6-69 and 6-9-69, 108 cases 
of whisky had been taken on board the ves- 
sel on various dates detailed in para 9 of the 
order Ext. P-5. The respondent, when he 
was examined on 9-9-69 stated that the total 
consumption of whisky per voyage to and 
back from Kharg Island from Cochin (the 
yessel was admittedly plying between Cochin 
and Kharg Island) lasting about 14 days 
would be about 65 bottles, when he joined 
the vessel on 25-5-69. It is thus clear that 
the total quantity of whisky that would have 
been consumed during 6 voyages that the 
vessel admittedly undertook would not have 
been more than 400 bottles. As against this 
the supply of whisky was 1296 bottles; 


Gi) The vessel had, when it ‘arrived in 
the Cochin Port on the 5th of September, 
1969, 456 bottles of whisky on board. On 
6th September, 36 bottles of whisky were 
brought and these were also taken to the 
stores. It had thus 492 bottles of whisky as 
against 65 bottles required for one voyage; 


Gii) When the customs officers went on 
board the vessel the respondent conversed 
with the 2nd officer in Greek (a language 
unknown to the officer) and it was after that 
that the 2nd officer confessed that he had 
sold 39 cases of whisky from the store; 


(iv) The Master of the vessel had ad- 
mitted that he was the custodian of the 
whisky as well as other goods in the store 
and that such goods were under his super- 
vision and responsibility; 


(v) It was fully admitted that the key 
of the store was left by the Master of the 
vessel with the 2nd Officer; and was not 
kept by the Master himself; 


(vi) Dollars 3348 confiscated were found 
underneath the bed of the Master. 


11. On the above facts the Collec- 
tor of Customs came to the conclusion that 
the 39 cases of whisky could not have been 
sold “without the knowledge, connivance and 
consent of the Master, especially when the 
sale proceeds of 39 cases of whisky had been 
recovered from his cabin, from under his 
bed.” In this connection, the statement of 
the 2nd officer that he had kept the currency 
in the Master's cabin apprehending seizure 
by the customs authorities was also consi- 
dered by the Collector of Customs and he 
was not prepared to accept tbis version. 
After having rejected the second officer’s ver- 
sion that he kept the sale consideration of 
2418 Dollars underneath the bed of the res- 
pondent without the respondent’s knowledge 
and with a view to avoid detection, as well 
as the case that 930 Dollars belonging to the 
2nd Officer had also been kept by the 2nd 
officer under the bed of the respondent, the 
Collector of Customs proceeded to state; 


“It would not be reasonable to accept 
that he would have attempted such an un- 
wise sale, unless he had the concurrence of 
the Master”. 
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12. These findings, though they do 
not specifically refer to the ingredients ne- 
cessary to satisfy the requirements of Sec- 
tions 112 (a) and 115 (2) of the Act, in sub- 
stance would do duty for the necessary find- 
ings for the sections to be attracted. We are 
not prepared to say that there were no mate- 
rials before the Collector of Customs and that 
such an inference could not reasonably have 
been drawn by the Collector of Customs 
from the materials that were available. We 
may add that the adequacy or sufficiency of. 
the material is not a matter for considera- 
tion by this Court in proceedings under Arti- 
cle 226 of the Constitution. It is not as 
though the respondent has no other remedy 
in regard to the details of -the examination 
of the materials and a meticulous analysis 
of the evidence to find out whether the in- 
ference to be drawn from the materials is 
the same as that had been drawn by the 
Collector of Customs. Nothing said in the 
judgment is intended in any manner to pre- 
vent complete examination and analysis of 
the evidence in other appropriate proceedings. 
All that we say is that we are not prepared 
to say that there was no evidence in the case 
from which a reasonable inference could be 
drawn that the respondent was involved by 
intentionally aiding by agreeing to sell whisky 
which would make him an abetter of an ille- 
gal act in the doing of a thing which would 
render the goods, whisky in this case, liable 
to confiscation under Section 112 (a) of the 
Act. Section 112 is in these terms: 


“112. Penalty for improper importation 
of goods, etc. — Any person,— 


(a) who, in relation to any goods, does 
or omits to do any act which act or omission 
would render such goods Hable to confisca- 
tion under Section 111, or abets the doing op 
omission of such an act, or 


(b) who acquires possession of or is in any 
way concerned in carrying, removing, depo- 
siting, harbouring, keeping, concealing, sell- 
ing or purchasing, or in any other manner 
dealing with any goods which he knows op 
has reason to believe are liable to confisca- 
tion under Section 111, 

shall be liable,— 


(i) in the case of goods in respect of 
which any prohibition is in force under this 
Act or any other law for the time being in 
force, to a penalty not exceeding five times 
the value of the goods or one thousand 
Tupees, whichever is the greater; 

Gi) in the case of dutiable goods other 
than prohibited goods, to a penalty not ex- 
ceeding five times the duty sought to be 
evaded on such goods or one thousand 
rupees, whichever is the greater”. 

13. Counsel for the Master of the 
vessel urged. before us that the charge that 
has been levelled mentioned Section 112 (a) 
and (b) of the Act and this section involves 
many offences and there was no clarification 
in the charge that any particular offence had 
been committed by the respondent, and that 


1973 
there has been no examination of the provi- 
sions of the section by the Collector of Cus- 
toms and that there was no clear finding of 
the act or omission on the part of the res- 
pondent, which would render the goods 
liable to confiscation. No doubt, it is true 
that the charge did not mention specifically 
that the act committed by the respondent 
would fall under Section 112 (a) and not 
under Section 112 (b). There was, however, 
no complaint before the authority that he 
did not understand the charge or that he was 
not in a position to reply to the charges that 
were framed. The representations made by 
the respondent had been considered by the 
Collector of Customs and on the materials 
that were available before the Collector of 
Customs the view could be taken that there 
has been at least abetment of the commission 
of the act, viz., the sale of whisky by the 
2nd officer, which should have been in the 
store of the vessel, which rendered these 
goods liable to confiscation and, therefore, 
attracting Section 112 (a). 


14. Turning to the direction for con- 
fiscating the vessel, counsel for the respon- 
dent contended that this is not a case in 
which the vessel had been used as a means 
of transport in the smuggling of whisky and, 
therefore, no direction for the confiscation of 
the vessel could at all have been passed. His 
submission is that all that happened was that 
the vessle arrived in the port legitimately 
with a certain quantity of whisky, that whisky 
happened to be sold -by the second officer 
without the knowledge of the Master of the 
vessel, and therefore the act which caused 
the removal of the whisky from the store of 
the vessel constituting an act of smuggling as 
defined in the Act has no nexus or connec- 
tion with the transport of the whisky in the 
vessel by the owner or by the Master, an 
agent of the owner, and unless this nexus is 
established there can be no direction for con- 
fiscation of the vessel. This contention would 
have been a good point (though the ques- 
tion does not arise in this case) if there was 
no material to connect the vessel and the 
transport with the act of smuggling. If there 
was no thread of evidence to connect the 
transport of the goods with the smuggling 
the section would not have been attracted. 
The Section is in these terms: 

“115. Confiscation of conveyance.— 


(2) Any conveyance or animal used as a 
means of transport in the smuggling of any 
goods or in the carriage of any smuggled 
goods shall be liable ‘to confiscation, unless 
the owner of the conveyance or animal pro- 
ves that it was so used without the know- 
ledge or connivance of the owner himself, 
his agent, if any, and the person in charge 
of the conveyance or animal and that each 
of them had taken all such precautions 
against such use as are for the time being 
specified in the rules: 

Provided that where any such convey- 
ance is used for the carriage of goods or 
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passengers for hire, the owner of any con- 
veyance shall be given an option to pay in 
lieu of the confiscation of the conveyance a 
fine not exceeding the market price of the 
goods which are sought to be smuggled or 
the smuggled goods, as the case may be. 


Explanation: In this section ‘market price’ 
means market price at the date when the 
goods are seized.” 


15. The question then is whether 
there was material to connect the vessel with 
the act of smuggling. Counsel for the res- 
pondent is justified in the submission that 
there must have been an idea of smuggling 
in the mind of the Master of the vessel and 
an act of transporting by using the vessel as 
a means of transport with that idea, in order 
that the section may be satisfied. This point 
seems to us to be well taken; but the finding 
of the Collector of Customs was that the sale 
of whisky by the second officer was with the 
concurrence of the Master and the further 
inference was drawn from the other facts 
that there had been an excess storage of whis- 
ky in the vessel with a view, if necessary, to 
smuggle the whisky. These findings establish 
that the vessel was used as a means of 
transport with the idea of smuggling. The 
findings establish the requisite mens rea, and 
the findings, we think cannot be assailed in 
proceedings under Article 226 of the Consti- 
tution because they are based on material. 
The findings cannot be said to be unreason- 
able or perverse and this court cannot consi- 
der the adequacy or sufficiency of the evi- 
dence for the findings. We shall guard our- 
selves by saying that we are not entering any 
finding on this matter; but merely consider- 
ing the question as to whether it can be said 
in proceedings under Article 226 of the Con- 
stitution that there was no material at all 
before the Collector of Customs for the con- 
clusions that he had reached. The whisky in 
the store of a vessel could have disappeared 
for any of the reasons mentioned in the judg- 
ment under appeal and in such cases we do 
not think that the vessel would have been 
liable to confiscation, but the finding entered 
by the Collector of Customs was that it dis- 
appeared as a result of sale which had been 
effected by the second officer with the full 
concurrence of the Master. The word ‘con- 
currence’ has been used as indicating an 
agreement with the Master and such an 
agreement will amount to conspiracy coming 
within the second limb of Section 180-A of 
the Penal Code; the Master would have thus 
abetted the sale which would make the ves- 
sel liable to confiscation. The Master of the 
vessel can therefore be directed to pay com- 
pensation in lieu of confiscation. However 
in view of the proviso to sub-section (2) of 
Section 115 the fine imposed cannot exceed 
the market value of the goods which are 
sought to be smuggled or the market value 
of the smuggled goods. The fine here is in 
excess of the market value of the 39 cases of 
whisky (the market value is given as 
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Rs. 56,160/- in paragraph 15, sub-paragraph 
(1) of Ext. P-5). Even if the value of 930 
dollars is taken into account, the fine im- 
posed is excessive. So the setting aside of 
the fine by the judgment under appeal will 
stand. That we make it clear that the set- 
ting aside of the fine will not preclude fresh, 
appropriate and legal orders being passed 
fixing the quantum of the fine after hearing 
the respondent. 


16. Our attention was drawn to the 
decision of the Supreme Court in Amba 
v. Union of India, AIR 1961 SC 264 from 
which a passage has been quoted in the judg- 
Ment under appeal, wherein it has been Jaid 
down that the fundamental principles of cri- 
minal jurisprudence and natural justice must 
apply and the burden of proof will be on 
the Customs authorities to bring home the 
guilt to the person alleged to have commit- 
ted a particular offence under the Act by ad- 
ducing satisfactory evidence. 


17. The question of the evidence be- 
ing satisfactory is a matter for the Collector 
or the authority functioning under the Act 
to consider. This Court in a proceeding 
under Article 226 of the Constitution cannot 
weigh the evidence and then say that the 
evidence is unsatisfactory or is inadequate or 
is insufficient to bring home the guilt to the 
person charged under the Act. This is a 
matter for the Appellate Authority, and this 
Court cannot function as an Appellate Au- 
thority under Article 226 of the Constitu- 
tion as it deals only with such cases as patent 
errors, perverse or arbitrary orders and so 
forth.: Counsel relied on the same decision 
and contended that if burden of proof has 
been wrongly cast this court would interfere. 
But we do not think that there has been any 
such wrong casting of burden by the Collec- 
tor of Customs. ` 


18. We-are aware that severe penal- 
ties have been imposed on the respondent, 
and that perhaps a different view was pos- 
sible on the evidence before the Collector 
of Customs; this according to us is insuff- 
cient to justify interference by this Court. 


19. We are, therefore, constrained to 
set aside the judgment under appeal and dis- 
miss the writ petition except in regard to 
what is stated in paragraph above. We do 
so. We, however, consider that this is a case 
in which the parties should be directed to 
bear their respective costs throughout. We 
direct accordingly. 


20. Before closing, we wish to state 
that the notice that was issued to the res- 
pondent, (The Master of the Vessel), C/o. 
South India Corporation (Agencies) (P) Ltd., 
was returned unserved with the endorsement 
“not known”. Mr. V. K. Hamza, who ap- 
peared for the respondent (Master of the 
Vessel) in the O. P. was then contacted by 
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the Court and he readily took notice and 
represented the respondent and argued the 
case before us. 


Petition dismissed, 
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Maluk Mohammed Sainuddin, Petitioners 
y. Municipal Commissioner, Attingal and 
others, Respondents. 


Civil Revn. Petn. No. 32 of 1972, Dj- 
16-2-1972. 


Index Notes — (A) Kerala Public and 
Private Market Rules, Rule 26 — An exist- 
img publie or private market —- Meaning of 
— Expression does mot apply to publie or 
private market already existing or function- 
ing under Panchayat Act — Bam umder Rule 
applies if existing public market is run umder 
orders of Municipality. (@ara 2) 


_ . Index Note: — Œ) Interpretation of Sta- 
tutes — Kerala Municipality Act (14 of 1961) 
and Kerala Panchayat Act (32 of 1960) are 
“pari materia” with each other — In inter- 
preting ome Act harmonious construction has 
to be adopted. @ara 3) 


Brief Note: — (B) There cannot be any 
doubt that the Municipalities Act and the 
Panchayat Act are two statutes coming 
within the same group or system with almost 
the same object and view. In interpreting 
one Act the possible effect of such inter- 
pretation on the other will have to be kept 
in view to carry out and maintain harmony 
in interpretation. (Para 3) 


S. Easwara Iyer and E. Subramani, for 
Petitioner; C. K. Sivasankara Panicker, fon 
Respondent No. 1. 


ORDER:— 4th defendant is the revi- 
sion petitioner. He is the licensee of an 
evening market within the Mudakkal Pan- 
chayat in Chirayinkil taluk. The suit was 
filed by the Attingal Municipal Council to 
restrain the revision petitioner and others 
from conducting the market on the ground 
that the evening market is within the prohi- 
bited distance from the Avanavancherry pub- 
lic market conducted under licence issued by 
the Municipal Council. An interim injunc- 
tion prayed for was granted by the Munsiff 
which has been confirmed in appeal by the 
Subordinate Judge of Attingal. 


2. The point taken before this Court 
is that the courts below have gone in excess 
of their jurisdiction in granting the prayer 
for injunction to restrain the functioning of 
a market under licence validly granted by 
the Panchayat. Counsel argues that the ._ 
power of the Panchayat to grant licence for 
market within the Panchayat limits is abso- 
lute and cannot be fettered by the existence 
of another public or private market outside 
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the limits of the Panchayat. In other words, 
the contention is that the inhibition regard- 
ing distance can apply only to another mar- 
ket within a Panchayat and that cannot apply 
to a market established by licence issued by 
the Municipality. The expression “an exist- 
ing public or private market” in Rule 26 of 
the Public and Private Market Rules cannot, 
according to the learned Counsel, relate to 
a public or private market established under 
the Municipalities Act, but can apply only 
to a public or private market established 
under the Panchayat Act. An existing pub- 
lic or private market, learned Counsel went 
on, must be understood as a public or pri- 
vate market owned, constructed, repaired or 
maintained by the Panchayat. The learned 
Counsel for the respondents, on the other 
hand, would maintain that the Panchayat 
Act and the Municipalities Act should be 
construed as statutes in pari materia and 
should be read and understood as laying down 
rules to carry out the same purpose or in 
relation to the same subject-matter. In this 
context, therefore, the expression “public or 
private market” found in Rule 26 should be 
understood as a public or private market 
already in existence, whether under the Pan- 
chayat Act or under the Kerala Municipa- 
lities Act. Viewed’in this perspective the 
evening market sanctioned in favour of the 
revision petitioner should be held to be in 
violation of the rules relating to distance. 
Under Rule 26 a Panchayat shall not, ex- 
cept with the prior sanction of the Director 
of Panchayats, open a new public market 
nor issue licence for a private market if the 
site for such market is within the distance 
of 3 Km. from an existing public or private 
market. The Avanavancherry public market 
was already functioning in the Municipality 
while the licence was granted by the Pancha- 
yat to the revision petitioner to start the im- 
pugned evening market within the limits of 
the Mudakkal Panchayat. It has come in 
the evidence that the distance between the 
Avanavancherry Municipal Market place and 
the evening market is 1.51 Km. and the dis- 
tance from the limits of the Municipal Mar- 
ket to the evening market is 1.4 Km. Ins- 
tead of the Municipal Market now under 
consideration, if the market that was already 
in existence was one established under licence 
issued by the Panchayat it would certainly 
have been hit by the rule and the Panchayat 
authorities would not have issued the licence. 
The principle underlying the restriction re- 
garding distance between the two markets is 
to avoid unhealthy competition and the evil 
consequences that normally flow from such 
a situation. If that is the purpose, the evil 
sought to be avoided is there even if the 
existing market is one established under the 
Municipalities Act. The expression used, as 
stated earlier, is “an existing public or pri- 
vate market” and not a public or private 
market already existing or functioning under 


the Panchayat Act. The Avanavancherry 
Public Market run under orders of the 
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Municipality is thus an existing public mar- 
ket. The ban in Rule 26 must, therefore, 
apply. 

3. Maxwell on Interpretation of Sta- 
tutes, Sth Edition, pages 35-36 observes: 


“Where there are different statutes in 
pari materia, though made at different times, 
or even expired and not referring to each 
other, they shall be taken and construed to- 
gether, as one system and as explanatory to 
each other.” 


Craies on Statute Law, in dealing with 
a similar situation, observes thus on page 103 
(6th edition): 

“The effect of this is in one sense to sup- 

ply the equity of the statute; but in truth no 
more is done than to construe the statute 
according to its plain language, though the 
effect of the construction is incidentally and 
equitably to deny to local authorities an over- 
riding privilege, such as would exempt them 
from all forms of injunction.” 
The two statutes in the present instance, 
namely the Kerala Municipalities Act and 
the Kerala Panchayat Act, aim at the same 
purpose in the matter of sanctioning mar- 
ket. Thus the two statutes are to be treated 
as statutes in pari materia. 


“Statutes which relate to the same sub- 
ject, the same person or thing, or the same 
class of persons or things, are deemed to con- 
stitute one system of law; they are consider- 
ed as one statute, subsequent laws are regard- 
ed as supplementary or complementary to 
the-earlier enactments. When enacting a new 
law the Legislature is presumed to have had 
in contemplation the existing statutes on the 
same subject, and to have framed its enact- 
ment with reference thereto. This is the real 
basis for the rule in pari materia. Dwarris 
observes: ‘It is to be inferred, that a code 
of statutes relating to one subject was gov- 
erned by one spirit and policy and intended 
to be consistent and harmonious in its seve- 
ral parts and provisions. It is therefore an 
established rule of law, that all Acts in pari 
materia are to be taken together, as if they 
were one law; and they are directed to be 
compared in the construction of statutes, be- 
cause they are considered as framed upon 
one system, and having one object in view’, 
The rule is thus an extension of the princi- 
ple that the whole statute is to be viewed 
and compared in all its parts, in order to as- 
certain the meaning of any of its parts. All 
laws relating to a particular matter or sub- 
ject, that is, laws in pari materia, bear the 
same relation to any law within the group 
or system as the whole statute bears to any 
of its several parts.” (Bindra’s Interpreta- 
tion of Statutes, 5th Edition, page 292). 


There cannot be any doubt that the Muni-. 
cipalities Act and the Panchayat Act are 
two statutes coming within the same group 
or system with almost the same object and 
view. In interpreting one Act the possible 
effect of such interpretation on the other 
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will have to be kept in view to carry out 
and maintain harmony in interpretation. 
Viewed in any sense, therefore, the action of 
the Panchayat in issuing licence to the revi- 
vision petitioner for the evening market is 
prima facie in violation of Rule 26. The in- 
junction issued by the lower court is hence 
correct and in confirmation of it this revi- 
sion petition is dismissed. x 
Petition dismissed. 
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P. Krishnakumar, Petitioner v. The State 
of Kerala and others, Respondents. 


Original Petn. No. 876 of 1972, DJ- 
31-5-1972. 


Index Note:— (A) Kerala Education 
Rules, Chapter 5, Rule 24 (2) — Rule im so 
far as it imposes an additional conditien that 
fhe manager canmot close down a school 
without the permission of the Director of 
Education is ultra vires Section 7 (6) which 
only requires a year’s notice of closure of 
the school — Rule is also outside the scope 
of rule making power conferred by Section 
36 of the Act. (X-Ref:— Kerala Education 
Act (1958), Ss. 7 (©, 36). (Para 5) 
Cases Referred : Chronological 
(1906) 4 C. LR 785 (Aus), Ferrier v. 

Wilson 


K. K. Narendran, for Petitioner; Govt. 
Pleader, for State. 


ORDER :— The petitioner is the mana- 
ger of an aided upper primary school at 
Shoranur. The school was originally start- 
ed by the petitioner’s grandfather more than 
60 years ago. After the death of the founder 
the petitioner’s father succeeded him as the 
manager of the school. He died in June, 
1966 when the petitioner was only-19 years 
old. In spite of his young age the petitioner 
had to take up the responsibility of adminis- 
tering the school as its manager and he 
took over the said burden. It would appear 
that the petitioner found it difficult to pro- 
perly look after the management of the 
school, especially in view of the fact that he 
was not keeping normal health and was 
unable to move out freely on account of 
some defect in his knee joints. Hence on 
27-5-1971 he addressed a letter Ext. P-1 to 
the Director of Public Instruction, Trivan- 
drum (2nd respondent) intimating ‘the latter 
about the petitioner’s intention to close down 
this school with effect from the academic 
year 1972-73. It was expressly mentioned 
in Ex. P-1 that the notice was being given 
by him as per Rule 24 of Chapter V of the 
Kerala Education Rules. The  petitioner’s 
case is that he did not receive any reply 
from the 2nd respondent for several months 
and hence he addressed a reminder petition 
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to the 2nd respondent on 29-11-1971. There- 
after on 31-12-1971 the Assistant Education 
Officer, Shoranur sent the letter Ext. P-3 to 
the petitioner informing him that permission 
for the closure of the school had been dec- 
lined by the Director of Public Instruction 
and as an enclosure to the said letter the 
petitioner was furnished with a copy of the 
proceedings of the Director which purports 
to have been passed on 31-7-1971. The peti- 
tioner has produced a copy of the said ordep 
and it has been marked as Ext. P-4. By this 
writ petition the petitioner seeks to quash 
Ext. P-4 and he has also prayed for the 
issuance of a writ of mandamus or other 
appropriate writ compelling the 3rd respon- 
dent—the Assistant Educational Officer, Sho- 
ranur—to receive from the petitioner and 
the Headmistress of the school all the re- 
cords and accounts maintained in the school 
on the date of closing or immediately after 
the closing down of the school on 31-5- 
1972. The petitioner has challenged the 
validity of Rule 24 (2) of Chapter V of the 
Kerala Education Rules on the ground that 
it is ultra vires Section 7 (6) of the Kerala 
Education Act, 1958. 


2 In the counter-affidavit filed on 
behalf of the respondents it is contended 
that the manager has no legal right to close 
down an aided school without the permis- 
sion of the competent authority and that in 
the present case such permission has 
validly refused ‘by the Director. The plea of 
the petitioner that Rule 24 (2) of Chapter 
V of the Kerala Education Rules is ultra 
vires has been strongly refuted by the res- 
pondents. 


3. The petitioner is admittedly the 


owner of the school. Ordinarily, it is a right . 


inherent in the owner of any institution or 
establishment to close it down if he finds 
it impossible or even inconvenient for him 
to continue to run it. This right is an essen- 
tial ingredient of the fundamental rights 
guaranteed under Article 19 (1) (f) and (g) 
of the Constitution. Reasonable restrictions 
can however be imposed on the exercise of 
the said right in the manner authorised by 
clauses (5) and (6) of Article 19 of the Con- 
stitution but that can be done only by the 
legislature by enacting a suitable statutory 
provision in that regard. The only provision 
in the Kerala Education Act which purports 
to impose a restriction on the right of the 
manager of a school to close down the in- 
stitution is that contained in Section 7 (6). 
That provision reads: 


“6 No manager shall close down any 
school unless one year’s notice, expiring 
with the 31st May of any year, of his in- 
tention so to do, has been given to the offi- 
a RRS by the Government in this 


Under the. said section the only restriction 
placed on the manager’s right to close down 
a school is that he should give one year’s 
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previous notice expiring with the 31st day 
of May of the ensuing year, to the officer 
authorised by the Government in that be- 
half intimating his intention to close down 
the institution. Subject to compliance with 
the said requirement of giving one year’s 
notice the statute has reserved freedom to 
the manager to close down hbis school. 
Clause (2) of Rule 24 of Chapter V of the 
Kerala Education Rules has however im- 
posed additional trammels on the manager’s 
right to close down the school. Rule 24 as 
it originally stood contained only the clause 
which now stands numbered as clause (1) 
and its terms are in perfect conformity with 
the provision enacted in Section 7 (6) of the 
Act. It was by a notification published in 
the Kerala Gazette dated 11-5-1965 that 
clause (2) was added to the rule. That clause 
reads: 


“(2) The Director may, after consider- 
ing all aspects of the question, grant permis- 
sion for the closure of the school and re- 
cognition of such school shall lapse. No ap- 
plication for withdrawal of the notice after 
the issue of permission shall be entertained 
unless adequate reasons are adduced to the 
satisfaction of the Director. The order of the 
Director in the matter shall be final.” 


By the introduction of the said new clause 
in Rule 24 the rule making authority has 
proceeded to vest the Director of Publio 
Instruction with a discretion either to grant 
or refuse permission to the manager for the 
closure of his school and the manager’s 
right to close the school is made dependent 
upon the grant of permission by the Direc- 
tor. It is also declared that the order pass- 
ed by the Director shall be final. 


4. The learned advocate for the 
petitioner contends that clause (2) of Rule 
24 is inconsistent with the provision con- 
tained in Section 7 (6) of the parent enact- 
ment and that it is ultra vires for that rea- 
son. It is further urged that what has really 
been done by the State Government by the 
introduction of clause (2) in purported exer- 
cise of its power to frame rules is to amend 
the provisions of Section 7 (6) and thereby 
to arrogate to themselves the primary legis- 
lative function. Another contention that is 
taken on behalf of the petitioner is that 
under the impugned rule the Director has 
been conferred uncanalised and arbitrary 
powers either to grant or refuse permission 
according to his fancy without any guiding 
principles being laid down in the rule as to 
how the discretion is to be exercised by him. 
In this connection it is also pointed out that 
the affected party is left without any remedy 
since the order of the Director is declared 
to be final. 


5. After hearing both sides and giv- 
ing the matter my anxious consideration I 
am constrained to hold that Rule 24 @) is 
inconsistent with Section 7 (6) of the Act 
and is also beyond the rule-making power 
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of the State Government. When the Legis- 
lature while enacting the parent Statute has 
thought it fit to impose only a limited res- 
friction on the right of the manager tó close 
down his school, it is not open to the rule- 
making authority to impose additional res- 
trictions, on the said right because that would 
amount to an usurpation of the function of 
substantive law making which only the 
Legislature is competent to perform. Under 
the terms of Section 7 (© of the Act the 
manager’s right to close down his school is 
preserved subject to his complying with the 
condition laid down in the said section in- 
sisting on one year’s prior notice. What has 
been done under Rule 24 (2) is to further 
abridge the freedom of the manager beyond 
what the parent enactment has authorised 
to be done by subjecting the right of the 
manager to close down the institution to a 
further condition that it will be dependent 
upon the grant of permission by the Direc-| 
tor of Public Instruction. Section 36 (2) of 
the Kerala Education Act enumerates the 
various matters with respect to which pro- 
vision may be made by the State Govern- 
ment by framing rules under the Act. The 
impugned rule will not come within the 
scope of the power conferred by any of the 
clauses (a) to (m) of Section 36 (2). Nor 
can the said rule be regarded as having been 
validly made in exercise of the general 
power conferred by Section 36 (1) to make 
rules to carry-into effect the provisions of 
the Act. As per Section 7 (6) of the Act the 
manager is entitled to close down a school 
provided he has given the requisite notice 
under the said section. The making of a 
tule imposing an additional restriction on 
the manager’s right cannot be regarded as 
a step taken by the Government for carry- 
ing into effect the provisions of Section 7 (6) 
of the Act. On the other hand the said pro~ 
vision in so far as it abridges a right which 
is preserved by Section 7 (6) of the Act is 
inconsistent with the said section. 


_ 6 As pointed out by Griffith, C. J. 
in Ferrier v. Wilson, (1906) 4 CLR 785 at 
p. 791 (Aus.), if the legislature deals with 
a particular act, and prescribes the condi- 
tions under which it will be lawful and 
those under which it will be unlawful, the 
subordinate authority cannot, under the pre- 
tence of making a rule alter the law as so 
declared by the Legislature. The principle is 
well established that if a rule framed under 
the Statute is in contravention of or incon- 
sistent with any provision contained in the 
parent act the rule must be regarded as 
ultra vires and cannot be given. effect to. 
Judged in the light of the said principle 
Rule 24 (2) must be held to be beyond the 
rule-making power of the State Government 
and hence ultra vires and void. 


7. I find also considerable force in 
the contention advanced on behalf of the 
petitioner that under Rule 24 (2) a naked 
and arbitrary power has been conferred on 
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the Director to grant or refuse permission 
according to his unfettered discretion with- 
out any guiding principles being laid down 
by the rule-making authority and that on 
this ground the impugned rule has to be 
regarded as violative of Article 14 of the 
Constitution. It is however unnecessary to 
go into this question in greater detail in 
view of my having come to the conclusion 
that the rule is even otherwise ultra vires 
and void. 


8. Admittedly, the petitioner has 
complied with the provisions of Section 7 (6) 
by giving due notice as per Ext. P-1 of his 
intention to close down the school. The 2nd 
respondent has purported to decline permis- 
sion only on the basis of the provision con- 
tained in Rule 24 (2) which I have held to 
be ultra vires. Ext. P-4 will therefore stand 
quashed. 


9. There will be a direction to the 
3rd respondent to take over from the peti- 
tioner the records, accounts etc. relating to 
the school as expeditiously as possible in 
view of the fact that the school is being 
closed down by the petitioner with effect 
from the academic year 1972-73. 


10. The Original Petition is allowed 
as above. The parties will bear their respec- 
tive costs. 


1L A carbon copy of this judgment 
will be furnished to the counsel appearing 
for the petitioner on payment of the requi- 


site charges. 
Order accordingly. 
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Narayana Pai, Petitioner v. John, Res- 
pondent. 

Civil Revn. Petn. No. 959 of 1971, DJ- 
29-6-1972. 

Index Note: — (A) Civil P. C. (1993), 
Section 115 — Imterference by High Comt 
With discretion exercised by Lower Court. 


Brief Note: — (A) The High Court does 
not normally interfere with the discretion 
exercised by Lower Court even if the discre- 
tion has wrongly or improperly been exer- 
cised. Held, that the court of revision below 
had properly exercised its discretion in not 
allowing a plea for the first time before 
it regarding the want of notice to quit. . 

(Para 6) 

Index Note: — (8) Kerala Buildings 
(ease and Rent Control) Act (2 of 1965), 
Section 11 — In contractual tenancy, deter- 
mination of the tenancy by notice is a con= 
dition precedent to sustain an action by land- 
Jord for eviction. - (Paras 3, 4) 
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Cases Referred: Chronological Paras 
AIR 1972 SC 2091 = (1972) 1 SCWR 


916, Gauri Shankar v. Hindusthan 
Trust 


AIR 1967 SC 1419 = (1967) 1 SCR 
475, Manujendra v. Purnendu 

AIR 1965 SC 101 = (1964) 5 SCR 
239, Mangilal v. Suganchand 

AIR 1956 Bom 608, Bhaskar Manilal 
v. Narandas Chunilal 

AIR 1956 Orissa 65 = 22 Cut LT 72, 
Union of India v. Natabarlal Jai- 

_. Shankar 

AIR 1949 Mad 780 = (1949) 1 Mad 
LJ 412, Krishnamurthy v. Partha- 

__ sarathy 

AIR 1942 Mad 675 (2) = (1942) 2 
Mad LJ 198, Nageswara Iyer v. 
Ganesh Iyer 

AIR 1935 Mad 835 = 69 Mad LJ 
196, nanpa Reddi v. Sreenivasa 


Rao Guru 
AIR 1918 PC 102 = 45 Ind App 222, 
arihar Banerjee v. Ramshashi Roy 


V. Rama Shenoi and R. Raya Shenoi, 
for Petitioner; V. C. N. Menon, for Res- 
pondent. 


SADASIVAN, J.:— The C. R. P. arises 
from a proceeding under the Kerala Build- 
ings (Lease and Rent Control) Act 2 of 1965 
(shortly stated the Act). The revision peti- 
tioner-landlord, applied for eviction under 
Section 11 of the Act on ground of arrears 
of rent, reconstruction, and bona fide re- 
quirement for own occupation. The Con- 
troller found against the landlord on àll these 
points and dismissed the petition. On ap- 
peal however, the order of the Rent Control- 
Jer was set aside, and eviction was ordered 
under Section 11 (3) namely, bona fide re- 
quirement for own occupation. The judg- 
ment of the Appellate’ Authority having been 
upheld in revision by the learned District 
Judge, the tenant has come up in furthep 
revision. The building sought to be reco- 
vered in these proceedings is building No. 
8571 in Ward No. XIV of the Ernakulam 
Municipality (now within the Cochin Corpo- 
ration). In resisting the claim under Sec- 
tion 11 (3) the tenant pointed out that build- 
ing No. 8570 just close to No. 8571 belongs 
to the landlord and is available for his occu- 
pation and therefore, the first proviso to Sec- 
tion 11 (3) is attracted and unless special rea- 
sons are made out by the landlord no evic- 
tion could be ordered. But on behalf of the 
landlord it was stated that building No. 8570 
by itself is inadequate to accommodate his 
family consisting of 8 members including 
school-going and college-going children, un- 
less he gets building No. 8571 also. This 
question was considered in all its aspects by 
both the appellate authority, and the Dist- 
rict Judge in revision, and they have con- 
currently found that the landlord’s require- 
ment is bona fide and has to be upheld. In 
the wake of this concurrent finding of fact 

the courts below, we do not see the justi- 
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fication for going into the question over 
again. 


2. The more important question on- 


which the learned Counsel focussed his at- 
tention and which has been referred for our 
decision by the learned Single Judge, is whe- 
ther the petition for eviction could be main- 
tained in the absence of a notice terminating 
the tenancy. The case of the revision peti- 
tioner is that the tenancy should be treated 
as one from month to month and being thus 
a subsisting contractual tenancy, no eviction 
could be sought without first determining the 
tenancy by a notice as contemplated in Sec- 
tion 106 of the Transfer of Property Act. 
Such a notice according to the learned coun- 
sel is lacking in the present case. But ac- 
cording to the landlord, the requisite notice 
was given before he initiated proceedings for 
eviction and that notice is Ext. D-5 in the 
case. Receipt of Ext. D-5 is not disputed. 
The case of the tenant however, is that Ext. 
D-5 does not satisfy the requirements of Sec- 
tion 106 of the Transfer of Property Act, in 
that it does not intimate the tenant in so 
many words of the determination of the 
tenancy and also that the. 15 days do not 
expire with the end of a month of the 
tenancy. It is only a notice demanding sur- 
render of the building. According to the 
learned counsel, a notice strictly in accord- 
ance with Section 106 is essential for bring- 
ing to an end the relationship of landlord 
and tenant and unless the relationship is 
validly terminated the landlord does not get 
the right to obtain possession of the premi- 
ses by evicting the tenant. 


3. It is now well settled that in a 
contractual tenancy the lease must be deter- 
mined before the landlord can maintain an 
action for the tenant’s eviction, under Sec- 
tion 11 of the Act. The Madras High Court 
held in Krishnamurthy v. Parthasarathy, 
AIR 1949 Mad 780 that the Transfer of 
Property Act has no place in the scheme of 
procedure laid down in the Buildings (Lease 
& Rent Control) Act and that an applica- 
tion for eviction can be made to the Con- 
troller before the tenancy has been deter- 
mined by a notice to quit. The Supreme 
Court overruling this decision has held in 
Manujendra v. Purnendu, AIR 1967 SC 1419 
that before a tenant could be evicted by a 
landlord, he must comply with both the pro- 
visions of Section 106 of the T. P. Act and 
those of the relevant sections of the Tenancy 
Act (Calcutta Thika Tenancy Act 2 of 1949). 
The Court observed:— 


“The Thika Act like other Rent Acts 
enacted in various States impose certain fur- 
ther restrictions on the right of the landlord 
to evict his tenant and lays down that the 
status of irremovability of a tenant cannot 
be got rid of except on specific grounds set 
out in Section 3 of the Thika Act. The 
effect of the non obstante clause was that 
even where a landlord has duly terminated 
contractual tenancy or is otherwise entitled 
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to evict his tenant he would still be entitled 
to a decree for eviction provided that his 
claim for possession falls under one or more 
of the grounds in Section 3.” 


The same view was taken by the Sup- 
Teme Court in an earlier decision Mangilal 
v. Sugan Chand, AIR 1965 SC 101. There 
the Court held:— 


“The requirement of Section 106 of the 
T. P. Act is that a lease from month to 
month can be terminated only after giving 
15 days’ notice expiring with the end of the 
month of the tenancy either by the landlord 
to the tenant or by the tenant to the land- 
lord. Such a notice is essential for bringing 
to an end the relationship of landlord and 
tenant. Unless the relationship is validly ter- 
minated the landlord does not get the right 
to obtain possession of the premises by evict- 
ing the tenant.” 

4, It is thus clear that in a contrac- 
tual tenancy, determination of the tenancy by 
notice is a condition precedent to sustain an 
action by landlord for eviction. Position might 
be different in a statutory tenancy, where the 
tenant holds over or remains in possession 
after the expiry or determination of the con- 
tractual tenancy. So also, in cases where the 
lease terminates by one or other of the 
methods for its determination as provided 
in Section 111 of the T. P. Act. When a 
lease is determined by such method, the les- 
sor gets back the right to possession of the 
property. We are not concerned with any 
such termination of the lease in the instant 
case. Here the tenancy being contractual, 
has to be terminated by notice before ac- 
tion is launched for eviction. 

5. But in the present case as stated 
already a notice to quit was in fact, issued 
before eviction proceedings were initiated and 
that fact was mentioned in para 6 of the 
petition. The notice was accepted and Ext. 
P-2 was sent by the tenant by way of reply. 
The argument therefore that the entire pro- 
ceeding is vitiated by utter lack of jurisdic- 
tion is not available to the tenant. In his 
counter no point was made by the tenant 
against the averment in para 6 of the peti- 
tion. Except raising the omnibus plea that 
the petitioner has no cause of action, noth- 
ing else was said by him in the counter, to 
meet the above averment. Before the ap- 
pellate authority also he kept mum over the 
point. The awareness came only when he 
Teached the revisional Court, and the learn- 
ed District Judge was disinclined — and we 
think rightly — to countenance the plea, as 
it was raised for the first time in that Court. 
Learned counsel in reiterating the plea be- 
fore this Court, would point out that the 
contention is purely legal and as it goes to 
the root of the matter the Court below 
went wrong in brushing it aside on the 
ground that ‘it was not taken in the plead- 
ings. Counsel also stated that being a matter 
pertaining to jurisdiction, failure to plead it 
specifically is of no consequence and even 
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without a pleading, the Court was obliged to 
go into it and pass appropriate orders to 
mete out justice to the tenant. We are un- 
able to agree. The contention centres vir- 
tually round the sufficiency of the notice, 
and not want of notice. The point is, that 
the notice is lacking in the necessary parti- 
culars which alone would clothe it with the 
garb of a notice under Section 106; ‘the 
essential ingredient viz., the determination of 
the lease, is lacking in it. A case where 
there is no averment at all in the petition 
that notice to quit was issued, has to be dis- 
tinguished from one where notice is admit- 
ted to have been issued but with insufficient 
or inadequate particulars. The former might 
amount to a question of law going to the 
root of the matter, aliowable to be raised for 
the first time in the appellate or revisional 
Court, but the latter has to be treated as a 
mixed question of fact and law, not permis- 
sible to be raised like that for the first time 
in the appellate or revisional Court. 


In Chinnappa Reddi v. Sreenivasa Rao 
Guru, 69 Mad LJ 196 = (AIR 1935 Mad 
835) a distinction was drawn between an 
inherent want of jurisdiction in which case 
a decree would be absolutely void and want 
vf jurisdiction on grounds ‘to be determined 
by the Court itself, in which case the decree 
could be set aside by collateral proceedings. 
In Nageswara Iyer v. Ganesh Iyer, (1942) 2 
Mad LJ 198 = (AIR 1942 Mad 675 (2)) it 
was said that “if the question which is al- 
leged to create the want of jurisdiction is one 

‘which the Court is bound to decide, the 
matter is not one relating to jurisdiction.” 


6. In the case before us the want of 
jurisdiction is a matter which the Court had 
to decide on the materials pleaded before it 
or made available, and when there is no 
pleading it is possible to argue that objec- 
tion to exercise of jurisdiction was even waiv- 
ed. On the other hand if the defendant had 
demurred to the validity of the notice at the 
proper time, the plaintiff could have availed 
himself of the opportunity and pleaded to 
the sufficiency of the notice saying that his 
intention in issuing the notice was to termi- 
nate the tenancy. The Judicial Committee 
of the Privy Council observed in AIR 1918 
PE 102 that notice to quit though not strictly 
accurate or consistent in the statements em- 
bodied in them, may still be good and effec- 
tive in law; that the test of their sufficiency 
is not what they would mean to a stranger 
ignorant of all the facts and circumstances 
touching the holding to which they purport 
to refer, but what they would mean to tenants 
presumably conversant with all those facts 
and circumstances and further, that they are 
to be construed not with a desire to find 
faults in them which would render them de- 
fective but to be construed ‘ut res magis 
valeat quam pereat’ (it is better for a: thing 
to have effect than to be made void).” Thus 
the sufficiency or otherwise of the notice is 
more a question of fact than of law and 
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failure to plead it must be said to be fatal 
to the tenants cause. The correctness or 
otherwise of the plea against sufficiency of 
the notice is a different matter. When it is 
a matter to be decided by the Court that 
has to be pleaded and not to fight shy of it 
or leave it as it is in the hope that the Court 
would unearth it and do justice. 


The matter was considered recently by 
the Supreme Court in Gouri Shankar vV. 
Hindustan Trust, (1972-1 SCWR 916 at 
p. 923). The following observations appear- 
ing therein, are pertinent in this connec- 
tion:-— 


“Ultimately when the suit for eviction 
was filed in 1959 it dragged on for several 
years. In the written statement which was 
originally filed no plea was taken that a 
valid notice to terminate the contractual 
tenancy had not been served and therefore 
the petition for eviction was not maintain- 
able. The respondent waited for 8 years be- 
fore seeking an amendment to include a plea 
on the absence of such a notice. The trial 
Court did allow the amendment but in our 
opinion no such amendment should have 
been allowed on account of the gross delay 
and laches on the part of the respondent in 
raising such a plea. In such matters it must 
be remembered that if a technical plea of the 
nature sought to be raised had been raised 
at an earlier stage the appellant could have 
withdrawn the petition for eviction with 
liberty to file another petition after serving 
the requisite notice. By not raising that plea 
for nearly 8 years a great deal of prejudice 
was caused to the appellant. It has- been 
pointed out.by Mr. Chagla on behalf of the 
respondent that an appeal was competent 
against the order allowing amendment under 
Section 38 (1) of the Rent Act and since no 
such appeal was filed the order allowing 
amendment became final. Without express- 
ing any opinion whether such an order could 
be appealed against and on the assumption 
that an appeal was competent the question 
still remains whether the learned Judge of 
the High Court while allowing.a point to be 
raised after it had been abandoned before 
the Rent Control Tribunal should or ought 
to have taken this fact into consideration 
and in combination with other facts should 
have disallowed any argument on the ques- 
tion of the invalidity of the notice. In our 
judgment the course the litigation between 
the parties had taken and the manner in 
which the plea was sought to be raised by 
an amendment after eight years of the in- 
stitution of the eviction petition and fur- 
ther the abandonment of any contention 
based on that plea before the Rent Con- 
trol Tribunal were more than sufficient to 
persuade the Court that any argument based 
on the absence of valid notice should not 
have been allowed.” 


So also in the present case as already in- 
dicated, the plea of want of notice was never 
Taised by the tenant at the trial or before 
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the appellate authority, even though the is- 
suance of notice was definitely averred in 
the petition for eviction. The argument that 
being a question going to the very root of 
the matter, the party could raise it at any 
stage of the proceedings is not available for 
reasons already stated. Before the revisional 
Court of course the plea was raised. The 
learned District Judge, after considering the 
plea on its merits, stated finally that the plea 
is not entertainable for the first time before 


her. The learned Judge observed:— 
“In such a case the plea that Ext. D5 
does not satisfy the requirements of Sec- 


tion 106 of the T. P. Act cannot be entertain- 
ed for the first time by this revisional Court.” 
We think in the circumstances of the case, 
that the discretion vested in the learned 
Judge, has properly been exercised. In such 
a situation this Court will not normally in- 
terfere in revision even if the discretion has 
wrongly or improperly been exercised. 
“An improper or wrong exercise of dis- 
cretion is not a ground for interference 
under Section 115 C. P. C. But when the dis- 
cretion is exercised perversely or on wrong 
principles soasto cause serious prejudice to 
a party, the High Court will be justified in 
interfering with it.” (AIR 1956 Bom 608 and 
AIR 1956 Orissa 65). 
We see no reason to think that the discre- 
tion was perversely exercised, so as to in- 
terfere with the order of the learned Judge. 
The result therefore, is that the revision 
fails and has to be dismissed. The C. R. P. is 
therefore, dismissed; but in the circumstances 
without costs. As agreed to by the respon- 
dent, the petitioner is given three months’ 
time from this date, to vacate the building. 


Revision dismissed. 


AIR 1973 KERALA 19 (V 69 C 7) 
K. BHASKARAN, J. 

Sumathykutty Amma Kamalamma and 
others, Petitioners v. Narayani Panikkathy 
Karthiyayani and others, Respondents. 

Civil Revn. Petn. No. 928 of 1971, DJ- 
23-6-1972. 

Index Note: —. (A) Civil Procedure 
Code (i888), Order 33, Rule 1 — Courts are 
duty bound to ensure that the cause of a 
litigant does not fail merely because of 
genuine incapacity to pay requisite court-fee. 

Despite earnest efforts a plaintiff, even 
having some interest in immovable property, 
may be unable, in the ordinary course and 
without undue hardship and delay, to con- 
vert his possessions, if any, into liquid cash 
for purposes of paying the requisite Court- 
fee. In such case leave to sue in forma pau- 
peris must be granted. (Para 7) 


Index Note: — ($) Civil P. C. (1908), 
Order 33, Rule 1 —- Where plaintiffs are chal- 
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lenging am alienation by the defendants, 
purported to have been made for acquiring 
a property in which the plaintiffs would 
have an interest, it is am error to take into 
consideration plaintifs? probable share in 
such acquired property in the determina- 
tion of the question whether leave to sue in 
forma pauperis should be given to the plain- 
tiff. (ara 5) 

Index Note: — (C) Civil Procedure Code 
(1908), Section 115 — Where the Lower 


.Court’s decisions suffer from Jack of true pers- 


pective, are based on irrelevant factors and 
do not take into consideration material and 
relevant facters for determining the capacity 
of the petitioners to pay the court-fee, the 
High Court will imterfere in exercise of its 
revisional jurisdiction. @aras 5 & 7) 


K. N. Narayanan Nair, L. K. Chandra- 
sekharan and K. Velappan Pillai, for Peti- 
ou K. G. Devarajan, for Respondent 

o. 1. 


ORDER:— Petitioners in O. P. No. 12 
of 1969 on the file of the Subordinate Judge’s 
Court, Kottarakkara, are the revision peti- 
tioners. The petition is one under Order 33, 
Rule 1 of the Code of Civil Procedure for 
leave to sue in forma pauperis. The first 
defendant in the suit contests the matter. 


~ 2. The allegation in the plaint is that 
defendants 2 to 4 alienated an item of pro- 
perty in which the petitioners also are en- 
titled to have a share, in favour of the Ist 
defendant. This alienation is stated to be 
for acquisition of the property covered by 
Ext. D-1 in the name of the revision peti- 
tioners and others. The first petitioner is 
the mother and petitioners 2 to 4 are her 
minor children. 


3. The revision petitioners contended 
inter alia that the alienation by defendants 2 
to 4 was detrimental to their interests and 
the document under which that property was 
conveyed to a stranger is liable to be set 
aside. The prayer is that, as they are not 
possessed of sufficient means to pay the 
prescribed court-fee, they may be permitted 
to file the suit in forma pauperis. The first 
petitioner gave evidence in court to establish 
that she is not possessed of sufficient means 
to pay the Court-fee. 


4. The learned Subordinate Judge on 
a consideration of the evidence let in and 
the documents on record came to the con- 
clusion that the petitioners are possessed 
of sufficient means, and accordingly directed 
the petitioners to pay the prescribed Court- 
fee. The matter was taken up in appeal in 
C. M. A. No. 2 of 1971 on the file of the 
District Court, Quilon. The learned District 
Judge also came to the conclusion that the 
revision petitioners are possessed of sufficient 
means to pay the Court-fee and, therefore, 
dismissed the appeal. 


5. In this revision petition the main 
contention of the counsel appearing for the 
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revision petitioners is that the courts below 
have not considered the matter in its true 
perspective. According to the learned coun- 
sel, the courts below took into consideration 
irrelevant factors without approaching the 
matter with a sense of reality. It is submit- 
ted that the very contention raised by the 
plaintiffs in the suit is that the alienation 
by defendants 2 to 4 is detrimental to their 
linterests and is liable to be set aside. The 
case of the contesting first defendant is that 
the alienation was for the purpose of acquir- 
ing Ext. D-1 property. The courts below held 
that if the first petitioner so chooses, she can 
raise sufficient funds by charging Ext. D-1 
property. I think, the reasoning of the courts 
below is fallacious. There is absolutely noth- 
ing to show that the revision petitioners have 
accepted Ext. D-1 sale deed. When they 
question the alienation, it necessarily means 
that they have not accepted the purchase of 
Ext. D-i property for which consideration 
was found by the impugned alienation. 
Therefore, if the view of the courts below 
is accepted, the revision petitioners may have 
to be compelled to accept the purchase under 
Ext. D-1, which they cannot possibly do in 
the nature of the contentions raised by them, 
as it would presuppose that the alienation is 
good; otherwise they cannot accept the pro- 
perty which was purchased with funds made 
available by the impugned alienation. 


6. There are other practical difficul- 
ties also. The acquisition under Ext. D-1, 
I am told, is not in the name of the peti- 
tioners alone. The petitioners have only a 
joint interest in the property as co-owners. 
No doubt, there is no legal impediment in 
selling or charging the undivided interest in 
the immovable property held in co-ownership, 
provided the petitioners can find persons who 
are prepared to buy or advance money for 
such purpose. Normally there is less attrac- 
tion for a person to take assignment of un- 
divided interest or advance money creating 
charge over such undivided interest; that 
apart, in this case, petitioners 2 to 4 are 
minors. There is also no reference in the 
order and judgment of the courts below as 
to what exactly is the amount that the first 
petitioner could reasonably fetch by charg- 
ing or selling her interest in Ext. D-1 pro- 
perty. 

7. On a careful consideration of the 
whole matter, I find that the courts below 
have not made a practical approach to the 
question and that factors which are really 
material and relevant for determining the 
capacity of the petitioners to pay the Court- 
fee have not been taken into account. I, 
therefore, remand the matter to the trial 
Court for a fresh disposal after making due 
enquiry giving full opportunity to the contest- 
ing parties to let in evidence. While it should 
not be the attempt of any party coming to 
the court to evade payment of court-fee on 
the pretext that such party is pauper, the 
court has also a duty to ensure that in no 
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genuine case the cause of the litigant should 
fail if the enquiry reveals that in the ordinary 
course he is not in a position to raise the 
requisite amount to pay the court-fee in spite 
of making an earnest effort to raise funds by 
disposing of or creating charge over the pro- 
perty he owns. The mere fact that the peti- 
tioner (plaintiff) in a petition for leave to 
sue in forma pauperis, is stated to have some 
interest in immovable property by itself, 
should not be taken to mean that he has the 
means to pay the prescribed court-fee. The 
Teal test is whether the petitioner is in a 
position in the ordinary course to convert 
his possessions, if any, into liquid cash with- 
out undue hardship and delay for the pur- 
pose of paying the requisite court-fee. If the 
court is satisfied that the petitioner is not in 
such a position, the petition for leave to sue 
in forma pauperis has to be allowed. This 
should be the broad outline which should 
guide the court while taking decision on an 
application for leave to sue in forma paupe- 
Tis. 
This revision petition is disposed of as 
above. Where will be no order as to costs. 
Order accordingly. 
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-K. BHASKARAN, J. 
Mathulla Mathew and another, Peti- 
tioners v. Abraham Skaria and others, Res- 
pondents. 


C. R. P. No. 438 of 1971, Dj- 23-6- 
1972. 


Index Note:— (A) Kerala Agriculturist® 
Debt Relief Act (11 of 1970), Section 11 and 
Section 21 (2) — On reading Section 11 and 
Section 21 (2) it was held that for availing 
of the benefits under Section 11 the pro- 
per procedure would be to move the 
court by an application, not by a suit — 
Hence a swit for redemption cannot be 
amended incorporating an alternative or ad- 
ditional relief under Section 11 of Act 11 of 
1970 — The proper way would be to file a 
separate petition under Section 11 or a peti- 
tion to comvert the suit into an application 
under Section 11. (@aras 2, 3, 5) 
Cases 


Referred: Chronological Paras 
AIR 1965 Ker 128 = 1964 Ker LT 
849 (FB), Chandukutty v. Arjunan 1 


AIR 1962 Ker 84 = 1961 Ker LT 
825, Vasu v. Chakki Mani 
(1962) 2 Ker LR 63, Mohammed Kas- 
sim v. Janamma Kanchana Amma 4 


K. N. Narayanan Nayar, for Petitioners; 
T. M. Cheriyan, for Respondents. 


ORDER:— Revision petitioners are de- 
fendants in the suit O. S. No. 19 of 1967 
on the file of the Subordinate Judge of 
Patbanamthitta. Respondents herein filed 
I. A. No. 194/1971 praying that they may be 
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allowed to avail of the benefits conferred 
under Sec. 11 of Act 11 of 1970. The learn- 
ed Subordinate Judge allowed the petition. It 
is the correctness of the order of the learn- 
ed Subordinate Judge, allowing the petition, 
that is being challenged in this revision peti- 
tion. Sri K. N. Narayanan Nair, learned 
counsel appearing for. the revision petitioner, 
submits that the learned Subordinate Judge 
has exercised the jurisdiction vested in him 
wrongly in allowing the petition for amend- 
ment. It is submitted that the proper reme- 
dy for the respondents herein, if they so 
choose, to avail of the benefits conferred 
under Section 11 of Act 11 of 1970, is to 
move the Court by an application, not by 
suit or by amending the suit. In support of 
his contention he has brought to my atten- 
tion two decisions of this Court. One is the 
Full Bench decision in Chandukutty v. 
Arjunan, 1964 Ker LT 849 = (AIR 1965 
Ker 128). In paragraph 7 of the judgment 
Govindan Nair, J., has stated as follows:— 


“In the result, we dismiss this appeal. 
We however direct the respondents if they 


wish to avail themselves of the benefit of - 


Section 11 to move a proper application 
within a month of this date, on the trial 
side of the Court, and pay court-fee thereon 
in accordance with the provision in sub-sec- 
tion (3)-of Section 11. If such an application 
is moved, the amount said to have been 
deposited, a sum of Rs. 400/- pursuant to the 
Execution Petition dated 10-1-1959 will be 
given credit to and the application moved by 
the respondents, dealt with on the merits in 
accordance with the provisions in Section 11 
of the Kerala Agriculturist? Debt Relief 
Act, 1958.” 


Sri T. M. Cheriyan, learned counsel appear- 
ing for the respondents herein, points out 
that the question regarding the procedure to 
be adopted in applying for the relief under 
Section 11 of Act XXXI of 1958 did not 
really arise directly in that case. It was, it is 
pointed out, a case wherein the real dispute 
was as to whether a petition under Section 11 
(3) of the said Act would lie in a case where 
there was already a decree on a hypotheca- 
tion bond and the decree was actually pend- 
ing in execution. It was only incidentally, 
by way of giving a direction to the plaintiff 
to avail of the benefit, if he so chooses, as 
his appeal was not maintainable, that refer- 
ence is made to the application to be filed. 
All the same, considering the matter in its 
true perspective, I feel that the correct posi- 
tion is that it is only by an application that 
the respondent herein can move for relief 
under Section 11 of Act 11 of 1970. The 
other decision cited by learned counsel ap- 
pearing for revision petitioner is the one re- 
ported in Vasu v. Chakki Mani, 1961 Ker 
LT 825 = (AIR 1962 Ker 84). In that case 
also, the learned counsel appearing for the 
respondent points out, there was no direct 
question involved as to whether the proce- 
dure for applying for relief under Section 11 
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of Act XXXI of 1958 should be in the form 
of an application or otherwise. The one 
question involved in that case was the cor- 
rectness of the court-fee paid, and the other 
was whether the proceedings were bad for 
non-joinder of parties. The observation on 
which the learned counsel appearing for the 
revision petitioner relies is contained in para~ 
graph 5 of the judgment of Raman Nair, J., 
(as he then was), which reads as follows: 


“The suit is for premature redemption 
on payment of half the mortgage money in 
accordance with Section 11 of Act 31/58. As 
that section stood at the time the suit was 
brought, it merely declared the right of the 
agriculturists mortgagor to redeem a mort- 
gage before the expiry of its term and on 
payment of only half the money due, suffer- 
ing a decree for the balance. It did not spe- 
cify how the mortgagor was to move the 
court for the purpose, and hence he had to 
pursue his ordinary remedy of a suit. That 
was what the plaintiffs here did, and since 
Section 11 (3) expressly said that the mort- 
gagor shall pay court-fee, as on a suit for 
redemption, only on the balance of the mort- 
gage amount, namely, half the mortgage 
amount it would appear that the court-fee 
paid in the suit on such amount was cor- 
rect, 


However that might be, Section 11 of 

the Act has now been retrospectively amend- 
ed by Act 2/61 by saying the court is to 
be moved by an application and not by suit 
so that its provisions cannot apply to a suit 
for redemption. But I am told that the plain- 
tiffs have applied to court for converting 
their suit into an application under Section 11, 
and, if that be so, and if the application is 
allowed, no question of the adequacy of the 
court-fee paid will arise at all.” 
That observation clearly is to the effect that 
for availing of the benefit under Section 11 
of Act XXXI of 1958 what is contemplated 
is an application, not a suit. 


2. A reading of Sections of Act 11 
of 1970 as a whole will convince that only 
an application, not a suit is contemplated by 
the legislature. Sub-section (2) of Section 11 
reads as follows:— 


“(2) Notwithstanding that the period of 
the mortgage has not expired, a mortgagor 
who is an agriculturist shall, on application 
be entitled, subject to the provisions of sub- 
sections (4) and (6), to recover the mort- 
gaged property on depositing in court— 

(a) one-third of the mortgage amount; 
When this is read along with sub-section (5) 
which reads: 


“An order passed under sub-section (4) 
shall be deemed to be a decree,” 
there cannot be any doubt that what is con- 
templated is an application, not a suit for 
the purpose of obtaining the benefit under 
Section 11 of the Act. Sub-section (2) of 
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Section 21 of the Act which deals with ap- 
peals reads as follows:— 


“An order passed in appeal under sub- 
section (1) shall be final.” 


From sub-section (2) of Section 21 it is clear 
that the section provides only for an appeal 
inasmuch as the appeal from the order shail 
be final. 


3. By allowing the amendment the 
prayer gets incorporated in a suit and the 
result is that it may be open to the aggriev- 
ed party to take up the matter not only in 
appeal, but also in second appeal, if he 
chooses to do so. 
thing which the legislature has intended. 


4. Learned counsel appearing for the 
respondent herein has brought to my atten- 
tion the decision of Ansari, C. J., in Moham- 
med Kassin v. Janamma Kanchana Amma, 
(1962) 2 Ker LR 63, wherein His Lordship 
has held: 


“all amendments ought to be allowed, 
which satisfy the conditions of not working 
injustice to the other side, and of being ne- 
cessary for the purpose of determining the 
real question in controversy between the 
parties. It has further been held that amend- 
ment should be refused only where the 
other party cannot be in the same position 
as if the pleadings have been originally cor- 
rect, but the amendment would cause him an 
injury which could not be compensated in 
costs. In other words, the broad test, on 
which amendment should be granted, is that 
it must be allowed without injustice to the 
other side.” 


I do not think this decision would in any way 
advance the argument of the learned coun- 
sel. Here is a case where, if the amendment 
is allowed, substantial rights of the parties 
will be affected inasmuch as what would 
come to an end by first appeal will be allow- 
ed to be dragged on by the second appeal 
also. Apart from that, no prejudice would 
be caused to the respondents herein. If they 
are so advised, they can file a petition for 
converting the suit into an application as con- 
templated under Section 11 of Act 11 of 
1970. 


5. In the light of the foregoing dis- 
cussions I bold that for availing of the bene- 
fits under sub-section (2) of Section 11 of 
Act 11 of 1970 the proper procedure is to 
move the court by an application, not by a 
suit. It therefore follows that a redemption 
suit cannot be amended incorporating an al- 
ternative or additional relief under Section 11 
of Act 11 of 1970 also. 


6. I make it clear that it would be 
open to the respondents herein to move the 
sub-Court within one month from the date 
of receipt of the records in that court to ap- 
ply for the conversion of the suit for re- 
demption into an application in terms of Sec- 
tion 11 of Act 11 of 1970, if they are so ad- 
vised in that behalf, and that the learned 
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Subordinate Judge would dispose of such an 
application on merit when filed. 

7. The revision petition is allowed as 
indicated above. There will be no order as 
to costs in this revision petition. 


| Order accordingly. 


| 
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K. BHASKARAN, J. 
Sankaran Sankaran Namboori, Petitioner 
v. Mathai Abraham, Respondent. 
Civil Revn. Peta. No. 1191 of 1971, D/- 
23-6-1972. 


Index Note: — (A) Negotiable Instru- 
ments Act (1881), Section 4 — Mus. (d) — 
An instrument which contains a promise to 
pay on settlement of accounts when the liti- 
gation referred to therein comes to an end, 
cannot be treated as a promissory note. 

(Para 6) 

Index Note: — @) Civil P. C. (1208), 
Section 115 — A plea for the first time in 
revision that though the instrument was mot 
a promissory note was a bond is belated 
though Section 35 of Kerala Stamp Act may 
enable the plaintif to say that the instru- 
ment having omce been admitted could mot 
be objected to om ground that it was not duly 
stamped as a bond. (Para 8) 


`K. Ravindranathan Nair, for Petitioner; 
M. Krishnan Nair, for Respondent. 


ORDER:— The revision petitioner is the 
defendant in a Small Cause Suit, S. C. S. 
No. 1/70 on the file of the Munsiff’s Court, 
Changanacherry. 


2. The suit is for the recovery of a 
sum of Rs. 295/- made up of principal 
Rs. 250/- and interest thereon. The plaintiff’s 
claim is based on Ext. P-2 dated 2-1-1967 
purported to be a promissory note. The 
plaint proceeds on the footing that Ext. P-2 
happened to be executed in renewal of Ext. 
P-1 promissory note dated 7-1-1964 for 
Rs. 200/-. 


3. The defendant contests the suit on 
various grounds. According to him, there is 
no consideration either for Ext. P-1 or Ext. 
P-2. He also contends that Ext. P-2 is not 
a promissory note as defined in the Negotia- 
ble Instruments Act, 1881. Explaining the 
circumstances under which Exts. P-I1 and 
P-2 happened to be executed, he has stated 
that the plaintiff’s father was a tenant in res- 
pect of 10 acres of land belonging to his 
illom and that his grandfather had obtained 
a decree for eviction of the plaintiff’s father 
from that property in O. S. No. 218/1123 on 
the file of the District Court, Kottayam; at 
the instance of the plaintiff’s father defendant 
filed an obstruction petition to prevent the 
plaintiff’s father being evicted from the pro- 
perty. The expenses in connection with the 
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obstruction petition had to be met by the 
plaintiff’s father. The defendant had promis- 
ed to execute a melotti along with other 
members of his illom in favour of the plain- 
tiffs father and it is by way of security for 
the due performance of that promise that 
Ext. P-1 promissory note was executed with- 
out any consideration whatsoever. He also 
contends that Ext. P-2 is not a renewal of 
Ext. P-1 note. 

4. The trial Court decreed the suit 
for Rs. 200/- with interest thereon from the 
date of execution of Ext. P-I. The conten- 
tion of the defendant that in Ext. P-1 pro- 
missory note there were material alterations 
and therefore no claim could be based on 
that document was repelled by the learned 
Munsiff taking the view that in any event 
Ext. P-1 promissory note was superseded by 
Ext. P-2 document and there was also an 
endorsement on Ext. P-1 promissory note to 
that effect. The learned Munsiff gave the 
defendant the benefit of paying the decree 
amount in instalments as provided under Act 
11 of 1970 accepting the contention of the 
defendant that -he is an agriculturist entitled 
to the benefits of the Act. The reason for 
giving a decree for Rs. 200/- and interest 
thereon from the date of Ext. P-1 promissory 
note, according to the learned Munsiff, is 
that the interest on the principal amount of 
Rs. 200/- shown in Ext. P-2 document is 
not correct. Though there is no stipulation 
in Ext. P-2 promissory note, interest was 
given at the rate of 6%. 


5. We have now to examine whether 
there was consideration for the promissory 
note. When the defendant .denies to have 
received consideration, the plaintiff is to prove 
that consideration has actually passed. In 
this case we have only the interested evi- 
dence of the plaintiff who examined himself 
as P. W. 1. D. W. 2 appears to be an at- 
testor both to Exts. P-1 and P-2. He has 
sworn to the circumstances under which 
Exts. P-1 and P-2 documents happened to 
be executed. If the evidence of the defen- 
dant as DW. 1 and the attestor of the docu- 
ments as DW. 2 is accepted, it has to be held 
that there has not been any consideration for 
Exts. P-1 and P-2 documents. The evidence 
on record would lead to the conclusion that 
Exts. P-1 and P-2 came into existence in 
very suspicious circumstances and the true 
facts have not been unfolded by ‘the plain- 
tiff. I, therefore, hold that the plaintiff has 
not succeeded in proving that Exts. P-1 and 
P-2 documents are supported by considera- 
tion. 

6. The next question that arises for 
consideration is whether Ext. P-2 is a promis- 
sory note as defined in Section 4 of the 
Negotiable Instruments Act, 1881. Sec- 
tion 4 of the Act reads as follows: 

“4. A “promissory note” is an instru- 
ment in writing (not being a bank-note or a 
currency-note) containing an unconditional 
undertaking, signed by the maker, to pay a 


Sankaran v. M. Abraham (K. Bhaskaran J.) 


[Prs. 3-6] Ker. 23 


certain sum of money only to, or to the 
order of, a certain person, or to the bearer 
of the instrument. © 


Illustrations. 
A signs instruments in the following 
terms:— 
ee a) “I promise to pay B or order Rupees 
(b) “I acknowledge myself to be indebt- 


ed to B in Rs. 1,000/- to be paid on demand, 
for value received.” 


(c) “Mr. B, I. O. U. Rs. 1,000/-.” 


(d) “I promise to pay B Rs. 500 and 
all other sums which shall be due to him.” 


(e) “I promise to pay B Rs. 500, first 
deducting thereout any money which he may 
owe me.” 


Œ) “I promise to pay B Rs. 500 seven 
days after my marriage with C.” 


(g) “I promise to pay B Rs. 500 on D’s 
death, provided D leaves me enough to pay 
that sum.” 


(h) “I promise to pay B Rs. 500 and to 
deliver to him my black horse on 1st Janu- 
ary, next.” 

The instruments respectively marked (a) 
and (b) are promissory notes. The instru- 
ments respectively marked (c), (d), (e), (Ð, 
(g) and (h) are not promissory notes.” 

The material portion of Ext. P-2 promissory 
note reads as follows: 


(Being in vernacular is omitted here — 


The recital is to the effect that the amount 
due under the document would be paid on 
settlement of account when the litigation 
comes to an end. No doubt, in order to 
make it a negotiable instrument it may not 
be necessary to contain an undertaking “to 
pay to the order” of the person or “to the 
bearer” of the instrument. However, in this 
case, whether there would be a settlement of 
accounts is not a certain thing even assum- 
ing that the litigation may come to an end 
one day. When there is such a condition, I 
do not think that it can be held that the 
undertaking in Ext. P-2 is unconditional to 
satisfy the requirements of Section 4 of the 
‘Act. In understanding the scope of Sec- 
tion 4 of the Negotiable Instruments Act, 
the illustrations thereto will be of consider- 
able help. Illustrations (c) to (h) are all of 
instruments which are not promissory notes. 
In particular, it may be noted that illustra- 
tion (d) which reads “I promise to pay B 
Rs. 500/- and all other sums which shall be 
due to him” is stated to be an instrument 
which is not a promissory note. Tested in 
the light of the above illustration, Ext. P-2 
which contains a promise to pay on settle- 
ment of accounts when the litigation comes 
to an end, cannot be found to be a promis- 
sory note. I, therefore, hold that Ext. P-2, 
wherein the condition is that the executant 
shall pay the amount due under the instru- 
ment on settlement of accounts when the 
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litigation referred to therein comes to an 
end, is not a promissory note as defined in 
“Section 4 of the Negotiable Instruments Act, 


7. As per the defendant’s promise 
in Ext. P-2, his liability to pay the amount 
arises only when the litigation ends and the 
matter is settled. In the pleadings there is 
no indication as to whether the litigation 
has come to an end or there has been a 
settlement of accounts. 
hold that this suit has been filed without a 
proper cause of action. 


8. Learned counsel appearing for 
the respondent has submitted that even if 
it is not a promissory note it can be treated 
as a bond and a decree granted. There is 
no such alternative prayer in the suit. I 
have already held that in terms of the pro- 
mise made by the defendant in Ext. P-2, 
tbe cause of action in favour of the plaintiff 
arises only when the plaintiff alleges and 
proves that the litigation referred to therein 
had ended and there was a settlement of the 
whole matter. That apart, this document 
has not been duly stamped under the Stamp 
Act as a bond. The argument of the learn- 
ed counsel is that though Ext. P-2 has not 
been duly stamped for the purpose of treat- 
ing it as a bond, when once it has been ad- 
mitted in evidence such admission cannot be 
called in question at any stage of the pro- 
ceedings. Reliance is placed on Section 35 
of the Kerala Stamp Act, 1959, which reads 
as follows:— 


“35. Admission of instrument where 
not to be questioned——-Where an instru- 
ment has been admitted in evidence such 
admission shall not, except as provided in 
Section 59, be called in question at any 
Stage of the same suit or proceeding on the 
ground that the instrument has not been 
duly stamped.” 


In the instant case, the defendant contend- 
ed in the written statement that Ext. P-2 is 
not a promissory note. Learned Munsiff 
admitted Ext, P-2 only as a promissory note 
and the parties joined issue as to whether 
it is a promissory note or not. Having now 
found that it is not a promissory note, it is 
not open for the plaintiff to contend that 
it could be treated as a bond and a decree 
granted accordingly. This plea is belated as 
it has been taken only at the hearing of this 
revision. Section 35 of the Kerala Stamp 
Act may enable the plaintiff to resist the 
contention of the defendant that it is not 
admissible in evidence for not having been 
duly stamped as a bond, but that cannot 
by itself enable him to spring a surprise on 
the defendant by asking for a decree treat- 
ing Ext. P-2 to be a bond, which is not con- 
sistent with his case based on a promissory 
note. 


In the light of the discussions above, I 
hold that Ext. P-2 is not a promissory note 
and that the plaintiff has not succeeded in 
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proving that the document is supported by 
consideration. The plaintif has no cause 
of action and, therefore, I allow this revi- 
sion petition and dismiss the suit. In the 
circumstances of the case, I direct the par- 
ties to bear their respective costs. 


Revision allowed. 





ARR 1973 KERALA 24 (Y 69 C 10) 
T. C. RAGHAVAN, C. J. AND 
P. NARAYNA PILLAI, J. 


K. P. Devassay, Petitioner v. Anthony, . 


Respondent. 


Civil Revn. Petn. No. 313 of 1971, DJ- 
7-4-1972. 


Index Note:— (A) Kerala Agriculturist? 
Debt Relef Act (11 of 1970), Section 2 4) 
@) — The words “otherwise for services 
rendered” im Section 2 (4) (e) cannot be 
read ejusdem generis with “Salary” and 
mean, im the matter of remumeration for 
services rendered, all kinds of remuneration 
whatever the manner im which they are due, 
whether as salary or not. @aras 3, 5) 
Cases Referred: Chronological Paras 
AIR 1960 SC 12 = (1960) 1 SCR 200, 

Central Bank of India v. Their Work- 

men 2 
(1954) 1 WLR 371 = (1954) 1 All ER 

389, London County Council v. Tann 
(1939) 1 All ER 423 = 55 TLR 382, 

United Towns Electric Co. Ltd. v. 

Attorney General for Newfoundland 4 
(1893) 1 Ch 413 = 62 LI Ch 196, Skin- 

ner and Co. v. Shew and Co. 5 


T. S. Venkateswara Iyer and P. K. Bala- 
subramonian, for Petitioner; George Vadak- 
kel and Varghese Kaliath, for Respondent. 


NARAYANA PILLAL J.:— Revision 
sought for here is of an order passed in exe- 
cution in a small cause suit holding that the 
defendants are not entitled to the benefits 
of the Kerala Agriculturist’? Debt Relief 
Act, 11 of 1970, for short the Act. The de- 
cree was obtained for pumping charges due 
to plaintiff for bailing out water from cer- 
tain paddy fields. Under the contract be- 
tween the parties, the plaintiff had to make 
the fields fit for sowing seeds before the 
15th of Makarom and in any event not later 
than the 20th of Makarom. If the work 
was completed only after the 20th of Maka- 
rom, it was open to the defendants either 
to raise cultivations or not to do so. 
they raised cultivations, they had to pay the 
plaintiff the charges for bailing out water. 
The fields were made ready for cultivation 
by the plaintiff only after the 20th of Maka- 
rom and the defendants raised cultivations 
on them. It was then that the suit was filed 
and decree obtained. The application of the 
defendants filed in execution for reliefs 
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under the Act was resisted by the plaintiff 
on the ground that the debt was one exempt- 
ed from the provisions of the Act by Sec- 
tion 2 (4) (e) of it. 

2. The material portion of the sec- 
tion reads: - 

“2. Definitions—...... 

(4) “debt” means any liability in cash 
or kind, whether secured or unsecured, due 
from or incurred by an agriculturist on on 
before the commencement of this Act, whe- 
ther payable under a contract, or under a 
decree or order of any Court, or otherwise, 
but does not include— - 


(e) any liability in respect of wages or 
femuneration due as salary or otherwise for 
services rendered:........... ese 
The word “remuneration” as used in the Act 
has to be given its ordinary natural mean- 
ing. The dictionary meaning of that word 
as “reward, recompense, pay for service ren- 
dered” and there being quid pro quo im- 
plied in it were accepted by the Supreme 
Court in Central Bank of India v. Their 
Workmen, (1960) 1 SCR 200 = (AIR 1960 
SC 12) in considering the question whether 
“bonus” was remuneration. 


3. Argument of counsel appearing 
for defendants is that the word “otherwise” 
occurring in Section 2 (4) (€) of the Act 
should be read ejusdem generis with 
“salary”, that is to say, the remuneration 
should be due as “salary” or the like for 
“services rendered” and that the words 
“salary” and “services rendered” implied a 
master and servant relationship. The mean- 
ing of the word “salary” as given in the 
Concise Oxford Dictionary is “fixed periodi-~ 
cal payment made to person doing other 
than manual or mechanical work”. The 
word “service” as given in the dictionary 
has different meanings. One meaning no 
doubt is “being servant, servant’s status, 
master’s or mistress’ employ”. But another 
meaning is “use, assistance (can FI, will it, 
be of service to you)”. Assistance given by 
a nurse to a patient, assistance given by a 
lawyer to Court are all services. Yet there 
is no master and servant relationship be- 
tween them. In the absence of any restric- 
tion given to the word “services” in the 
section, it has to be given its plain and ordi- 
nary meaning without any limitation. De- 
watering of the fields by the plaintiff was 
service rendered by him to the defendants. 
But the liability in cash for the services 
rendered was not a periodical payment. So 
it was not salary and if the word “other- 
wise” has to be read ejusdem generis with 
the word “salary” which precedes it, that 
is to say, if the word “otherwise” is con- 
strued in such a sense as to confine it to 
the class or genus of “salary” which it fol- 
lows, Section 2 (4) (e) of the Act may not 
apply to the instant case as the liability was 
not in respect of salary. or the like for ser- 
vices rendered. But can the rule of ejus- 
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dem generis be applied for the interpreta- 
tion of the word “otherwise” occurring in 
Section 2 (4) (eX 

4, Words of limitation or even ex- 
tension should not be read into a statute if 
it can be avoided. Ejusdem generis is a 
rule of interpretation. According to that 
rule, where there are general words follow- 
ing particular and specific words, the gene- 
ral words must be confined to things of the 
same kind as those specified. As stated in 
Craies on Statute Law, Seventh Edition, 
page 181, the modern tendency of the law 
is “to attenuate the application of the rule 
of ejusdem generis”. There must be a dis- 
tinct genus or category for the application 
of the rule. Where that is lacking, the rule 
cannot apply. For a particular unspecified 


thing being ejusdem generis with specified 
ings, it is necessary that the specified 
things should possess a common quality, 


which constitutes them a genus. In terms of 
arithmetic, several unrelated numbers can- 
not be fitted into any series other than the 
whole series of integers. Similarly, given 
only a single number, there is more than one 
series into which it can be fitted. Therefore, 
the mention of a single species does not 
constitute a genus. In the Privy Council 
decision in United Towns Electric Co., Ltd, 
v. Attorney-General for Newfoundland, 
(1939) 1 All ER 423 Lord Thankerton said: 


“In their opinion, there is no room for 
the application of the principle of ejusdem 
generis in the absence of any mention of a 
genus, since the mention of a single species 
—for example, water rates—does not consti- 
tute a QeNUS.......c.008” 


In London County Council v. Tann, (1954) 
1 WLR 371, it was held that it was not pos- 
sible to construe the term “structure” as 
ejusdem generis with the term “building” in 
the expression “building or structure” ap- 
pearing in a statute. There may thus be 
impossibility in giving ejusdem generis inter- 
pretation to a two-word phrase such as “sa- 
Jary or othewise.” 


5. As the word “otherwise” appear- 
ing in Section 2 (4) (e) of the Act cannot be 
Tead ejusdem generis with “salary” it has 
to be given its ordinary meaning. In Skin- 
ner & Co. v. Shew & Co., (1893) 1 Ch 413 
in dealing with the expression “or otherwise” 
occurring in Section 32 of the Patents De~ 
signs and Trade Marks Act, the material 
portion of which read: 

“Where any person claiming to be the 
patentee of any invention, by circulars, ad- 
vertisements or otherwise threatens any other 
person with any legal proceedings............ “a 
Bowen, L.J. said: 

“What is the explanation of the inser- 
tion of the words “circulars or advertise- 
ments”? I think it is rather to enlarge the 
pes “or otherwise”, than to cut them 

own.” 


The words “or otherwise” have always an 
enlarging effect. They rather extend or sta- 


26 Ker. [Prs. 1-4] 


tutorily expand the word which precedes 
them than are themselves confined by it. In 
other words, the words “or otherwise” mean 
what they say. In the context in which they 
occur, they include. remuneration of any 
kind whatsoever, other than that due as 
salary, for services rendered. The use of it 
in Section 2 (4) (e) of the Act shows that 
what is really contemplated there in the mat- 
ter of remuneration for services rendered is 
all kinds of such remuneration whatever be 
the manner, in which they are due, whether 
as salary or not. 


6. It was for money due as remune- 
ration for services rendered by the plaintiff 
in pumping out water and making the fields 
fit for cultivation that the decree was pass- 
ed. Section 2 (4) (e) applies to the case. 

7. Hence this revision petition is dis- 
missed with costs. 

Petition dismissed. 


AIR 1973 KERALA 26 (V 60 C 11) 
K. BHASKARAN, J. 
Koruthu Oommen, Petitioner v. G. 
Rama Warrier and another, Respondents. 


Civil Revn. Petn. No. 237 of 1971, Dj- 
31-7-1972. 


Civil P. C. (1908), O. 21, R. 58 Proviso 
~- Q. 21, R. 58 Proviso does not bar a 
Court from entertaining and enguiring into 
a claim petition alleging that the attachment 
by it of the amount lying in the custody of 
another Court is imvalid and that the claim- 
ant is entitled to the amount. 1969 Ker LR 


797, Dist. (Para 7) 

Cases Referred: | Chromological Paras 

` 1969 Ker LR 797, Peter Morris vV. 
Radhakrishna Films 5 


A. S. Narayanan Asan, for Petitioner; 
S. Neelakanta Iyer and K. S. Rajamony, for 
Respondent No. 1. 


ORDER :— Decree-holder in O. S. No. 
160 of 1962 on the file of the Munsiff’s 
Court, Mavelikkara, is -the revision petition- 
er. The respondent is the petitioner in E. A. 
No. 1404 of 1966 on the file of the said 
Munsiff’s Court, wherein the revision peti- 
tioner herein is the counter-petitioner. 

2. The revision petitioner obtained 
a decree personally against one Sankara 
-Warrier in the said suit, O. S. 160/62, and 
in execution thereof attached a sum of 
Rs. 1200/- deposited by the said Warrier in 
O. S. No. 105/56 on the file of the Sub- 
Court, Mavelikkara. The said Sankara War- 
rier, judgment-debtor in the said suit O. S. 
160/62, was the 28th defendant in the suit 
©. S. No. 105/56. The deposit was made 
by him for obtaining stay of the decree in 
O. S. 105/56 as directed by this Court in 
the order on a stay petition filed in A. S. 
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AER. 


No. 178 of 1962. Ext. X-1 dated 31-1-1967 
is the copy of revised judgment in O. S. 
105/56 after remand by this Court, and Ext. 
X-2 dated 25-5-1962 is the copy of order 
on the stay petition in A. S. No. 178/62 of 
this Court. 


3. O. S. 18 of 1963 on the file of 
the Subordinate Judge’s Court, Mavelikkara 
was a suit for partition of the properties 
belonging to the said Sankara Warrier’s 
family. In this suit two members of the 
family, of which the respondent herein is 
one, were appointed receivers for manage- 
ment of the variyam properties. In thein 
capacity as receivers they have filed E. A. 
No. 1404/66 on the file of the Munsiff’s 
Court, Mavelikkara claiming that the 
amount deposited by the said Sankara War- 
tier did not belong to him personally, that 
he was impleaded in the suit in his capacity 
as the karanavan of the variyam, that the 
deposit was made out of funds belonging to 
the variyam, that he had no right whatso- 
ever personally over the amount in deposit 
and that, as such, the attachment on the 
basis that the amount belonged to the judg- 
ment-debtor personally is bad and is, there- 
fore, liable to be cancelled. The learned 
Munsiff went into the question and having 
been satisfied that the claim put forward by 
the claimant was true, allowed the petition. 
It may incidentally be noted that while 
E. A. 1404/66 was pending enquiry, the 
suit O. S. 18 of 1963 was disposed of on 
4-2-1967. However, the respondent herein 
was permitted to continue the proceedings 
in E. A. 1404/66 in her capacity as a mem- 
ber of the family, though the petitioners in 
E. A. had ceased to be the receivers. This 
revision is directed against the order allow- 
ing the claim petition. 


4. Various grounds have been taken 
in the revision. It is contended inter alia 
that the learned Munsiff had no jurisdiction 
to entertain the claim petition in view of 
the proviso to Rule 52 of Order XXI of the 
Code of Civil Procedure; it is the Court 
having custody of the amount that was com- 
petent to determine the claim, that there 
was no warrant for inferring that A. S. No. 
178/62 was preferred by the .judgment-deb- 
tor as the karanavan, that the deposit was 
made from the tarward funds, and that in 
any event the karanavan was not account- 
able to the junior members for the income 
from the tarwad properties. The learned 
Munsiff on a careful consideration has come 
to the conclusion that the amount of Rupees 
1200/- lying in Court deposit in O. S. 105/56 
on the file of the Sub-Court, Mavelikkara, 
which has been attached 
petitioner, did not belong personally to 
Sankara Warrier, but represented funds be- 
longing to the tarwad or made available by 
the tarwad of which he was the karanavan. 
Reliance has been placed by the learned 
Munsiff on the directions and observations 
contained in Ext. X-1 judgment of the Sub- 
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ground for interference by this Court with 
this finding has been made out by the revi- 
sion petitioner. I, therefore, hold for the 
purpose of this petition that the amount 
that has been attached by the revision peti- 
tioner is the amount deposited by the tar- 
wad of which the respondent herein is a 
member. 


5. The more important question for 
decision in this revision is the one relating 
to the jurisdiction of the Munsiff’s Court, 
Mavelikkara to entertain the claim petition 
E. A. 1404/66, The contention of the learn- 
ed counsel appearing for the revision peti- 
tioner is that’in entertaining and enquiring 
into the matter the learned Munsiff acted 
without jurisdiction as, according to him, 
the Court competent to determine title or 


priority between the decree-holder and any. 


other person is the Court which has the 
custody of the property. The learned coun- 
sel has drawn my attention to the proviso 
to Rule 52 of Order XXI, C.P.C. Rule 52 
of Order XXI reads as follows:— 


“52, Attachment of property in custody 
of Court or public officer—-Where the pro- 
perty to be attached is in the custody of any 
Court or public officer, the attachment shall 
be made by a notice to such Court or offi- 
cer, requesting that such property, and any 
interest or dividend becoming payable 
thereon, may be held subject to the further 
orders of the Court from which the notice 
is issued. 


Provided that, where such property is 
in the custody of a Court, any question of 
title or priority arising between the decree- 
holder and any other person, not being the 
judgment-debtor, claiming to be interested 
in such property by virtue of any assign- 
ment, attachment or otherwise, shall be 
determined by such Court.” - 


The argument advanced is that it being the 
admitted fact that the property attached is 
in the custody of Sub-Court, Mavelikkara, 
the question of title or priority arising be- 
tween the revision petitioner, who is the 
decree-holder, and the respondent, who is 
the claimant, has to be determined by the 
Mavelikkara Court. In support of this con- 
tention the ruling given in Peter Morris v. 
Radhakrishna Films, 1969 Ker LR 797 has 
been cited before me. In that case. Subra- 
monian Poti, J. has held as follows:— 
“Admittedly the attachment effected by 
the execution Court is of money in the cus- 
tody of the High Court. The claim is one 
which relates to title to money attached, by 
strangers to the decree on the basis of an 
assignment. Therefore, the matter falls with- 
in the proviso to Order 21, Rule 52 of 
the Code of Civil Procedure. In that view, 
the Court below which passed the order im- 
pugned in this revision, ought not to have 
entertained the petition. There is no neces- 
sity, therefore, of deciding the question whe- 
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ther’ the claim petition was maintainable. 
It was not for that Court to go into that 
question. That petition ought to have been 
dismissed by the Court below on the ground 
that it was incompetent.” 


6. The learned counsel appearing for 
the respondent submits that the facts lead- 
ing to the claim petitions in the two cases 
could easily be distinguished and that the 
decision réferred to above cannot be called 
in aid by the revision petitioner. The ruling 
cited related to.a claim petition filed by 
strangers to the decree on the basis of an 
assignment. In this case the respondent does 
not base his claim on any assignment. The 
proviso to Rule 52 of Order XXI, C. P. C, 
can have application only to cases where 
the claim petition is by persons “claiming 
to be interested in such property by virtue 
of any assignment, attachment or otherwise.” 


7. The contention of the learned 
counsel appearing for the revision petitioner 
is that though the revision petitioner may 
not fall within the ambit of persons claiming 
by virtue of assignment or attachment, he 
may fall within the scope of persons claim- 
Ing by virtue of what is contemplated by 
the word “otherwise” used in the proviso. 
The learned counsel for the respondent dis- 
putes the correctness of this argument and 
submits that the word “otherwise” cannot 
be construed to have such comprehensive 
meaning as to include every type of transac- 
tion that could be conceived of. The con- 
tention of the learned counsel is that, ap- 
plying the principle ejusdem generis it must 
be held that the real scope of the proviso 
is that it is the Court having custody of 
the property that has to determine the title 
or priority of the respective claimants where 
there are more decree-holders or persons by 
virtue of assignments obtained or attach- 
ments effected, claiming the property. It is 
his further contention that the proviso could 
be attracted only in cases where the attach- 
ment as such is not disputed, and the con- 
troversy is confined as to the person or 
persons like decree-holders, assignees ete., 
who are entitled to receive the property or 
in what proportion it is to be distributed 
among the several claimants. It is pointed 
out that in the case reported in Peter Morris 
v. Radhakrishna Films, 1969 Ker LR 797 
the validity of the attachment does not ap- 
pear to have been in dispute. The real ques- 
tion there considered was whether the claim- 
ants who claimed on the basis of an assign- 
ment in their favour before the deposit of 
the money were entitled to sustain the peti- 
tion. On a consideration of the relevant 
provisions contained in Order XXI of the 
C. P. C., I am inclined to hold that the pro- 
viso to Rule 52 of Order XXI, C. P. C 
does not operate as a’ bar against a Court 
entertaining and enquiring into a claim peti- 
tion wherein the allegation is that the at 
tachment of the amount lying in the cus- 
tody of another court is invalid or illegal 
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and the claimant is the person entitled” to 
the amount under attachment. In this view 
the contention of the Jearned counsel for 
the revision petitioner that the learned Mun- 
siff acted without jurisdiction in entertain- 
ing and enquiring into the claim petition 
has only to be rejected. 


8. Lastly, it was contended that to 
begin with the claim petition was by the 
respondent herein and another in their capa- 
city as receivers, and that such capacity did 
not exist at the time when the claim petition 
was finally disposed of. It is an admitted 
fact that the Court had granted leave to 
the respondent herein to continue the pro- 
ceedings, though not in the capacity of a 
receiver, but as a member of the tarwad to 
which according to the claimant, the amount 
under attachment belonged. It is, therefore, 


idle for the revision petitioner to contend | 


at this stage that the claim petition should 
have been rejected, as the claimant ceased 
to have the capacity of a receiver by the 
time the petition came up for final disposal. 
The question whether the absence of such 
leave being granted by the Court, the claim 
could have been pursued by the claimant 
need not be gone into in this revision. 


9, No other point arises for consi- 
deration. The revision fails and is dismissed. 
In the circumstances of the case, there 
be no order as to costs. . 

Revision dismissed. 


“Ie 
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K. ‘BHASKARAN, J. 


N. Karuppan, Petitioner v. M. Sanka- 
ran Nair, Respondent. 


Civil Revn. Petn. No. 985 of 1971, DJ- 
14-7-1972, against order of- Sub-J., Manjeri 
at Kozhikode in C.M.A. No. 30 of 1970. 

Index Note:— (A) Civil P. C. (1908), 
O. 43, R. 1 (œd, O. 9, R. 13 — Conditional 
order under Order 9, Rule 13 without speci- 
fying consequences — No appeal Hes from 
such order — Appeal lies only from final 
order. 


Brief Note:— (A) In a case where an 
order for setting aside an ex parte decree is 
passed on condition that certain amounts 
are deposited within a given period, without 
specifying the consequences that would fol- 
low in: the event of failure to comply with 
the order and the petition is posted for de- 
posit, the rejection of the petition comes 
into effect only after the second order is 
passed. An appeal as contemplated under 
Order 43, Rule 1 (d) would lie only from 
such a final order and not from the first 
order with condition. ATR 1944 Mad 383 
and AIR 1953 Mad 360, Distinguished. 
Mulla’s Civil P. C. Vol. I, 13th Edn., Pages 
823-824, Relied on. (Para 9) 
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A.L R. 


Index Note— @) Civil P. C. (4998), 
Sections 115, 96 — Appeal filed when no 
appeal lay — Appeal when technically in- 
competent can be treated as revision amd 
delay can be condoned. @ara 10) 


Index Note:— (C) Civil P. C. (1908), 
0. 9, R. 13 — Application for setting aside 
ex parte decree — Court can pass comdis 
tional order that applicant should deposit in 
Court cosis of suit or decree amount in part 
or full before ex parte decree is set aside -~ 
Order should not however be harsh or omer 
ous rendering it impossible for applicant to 
comply with it. ATR 1950 Mad 618, Relied 
on. (Paras 11, 12) 
Cases Referred: Chronological Paras 
AIR 1953 Mad 360 = (1953) 1 Mad 


LJ 40, Balarama v. Subbarama 8 
AIR 1950 Mad 618 = (1950) 1 Mad : 

LJ 190, Surayya v. Thayaramma Il 
AIR 1949 Mad 469 = (1948) 2 Mad 

LI 596, Kotaiah v. Narasimham 8 
AIR 1944 Mad 383 = (1944) 1 Mad 

LJ 381, Ramayya v. Lakshmayya 8 


K. S. Sebastian and V. C. James, fog 
Petitioner; P. C. Balakrishna Menon, V. P. 
Mohankumar and Smt. M. K. Sumathy, fon 
Respondent. 


ORDER :— The revision petitioner is 
the defendant in the suit O. S. No. 841 of 
1968 on the file of the Munsiff’s Court, Man- 
jeri. The suit was one for recovery of cer- 
tain amounts. The suit was originally dec- 
reed ex parte, but that decree was set aside 
on 16-8-1969. Thereafter the suit was posted 
for filing written statement of the defendant 
to 12-9-1969. No written statement was fil- 
ed on that day and the case was adjourned 
to 26-9-1969. That day also the statement 
was pot- filed. Further time was granted till 
3-10-1969, and yet the written statement was 
not filed. Thereafter time was granted upto 
21-10-1969. That day not only no written 
statement was filed, but the defendant was 
not presented also, and his Advocate report- 
ed no instructions. The Court, therefore, 
again decreed the suit ex parte. 


2. On 31-10-1969 the defendant fil- 
ed LA. No. 2809/69 under Order IX, Rule 
13 of the Code of Civil Procedure for set- 
ting aside the ex parte decree stating inter 
alia that he was laid up, and producing 
Ex. A-I medical certificate in support of his - 
contention. This petition was resisted by the 
plaintiff. Finally, the learned Munsiff passed 
an order setting aside the ex parte decree 
on condition that the defendant deposits in 
Court the entire decree amount including 
costs within one month from the date of the 
order. This order was passed on 18-12-1969. 
The learned Munsiff posted the petition to 
19-1-1970 for deposit. 


3. This order was challenged by the 
defendant in C.M.A. No. 7 of 1970 on the 
file of the District Court, Kozhikode, which 
was subsequently transferred to the file of 
the Subordinate Judge’s Court, Manjeri, at 
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Kozhikode, in which Court it was number- 
ed as C.M.A. No. 30 of 1970. The learned 
Subordinate Judge dismissed the appeal by 
his judgment dated 6-11-1970. It is the judg- 
ment of the learned Subordinate Judge con- 
firming the order of the learned Munsiff 
that is under challenge in this revision peti- 
tion. 

4, Various grounds have been taken 
by the revision petition in the memorandum 
of civil revision petition filed by him. The 
main contentions however, seem to be that 
(1) the revision petitioner was not given ade- 
quate opportunity to establish his case, ag 
the ex parte decree was passed on the very 
same day on which the plaintiff filed his ob- 
jections to the petitioner’s petition for set- 
ting aside the ex parte decree; and (2) in 
any event the condition that the defendant 
should deposit the entire decree amount in- 
cluding the costs within one month is oner- 
ous, not warranted by the provisions of 
Order 9, Rule 13 of the C. P. C. 


5. Before entering the merit of the 
case it has become necessary to dispose of 
a preliminary objection taken by the learn- 
ed counsel appearing for the respondent 
with respect to the maintainability of the 
revision petition. It is argued by the learn- 
ed counsel that this revision is filed from 
the judgment passed in C.M.A. No. 30 of 
1970 which itself was incompetent. The 
contention is that from the order dated 18- 
12-1969, which is in the nature of a prelimi- 
nary order, no appeal would lie and, if 
that be so, a revision from the judgment in 
that appeal also cannot lie. 


6. My attention has been drawn to 
Order 43, Rule 1 (d) of the C.P.C., in terms 
of which an appeal shall lie from an order 
under Rule 13 of Order IX rejecting an ap- 
plication (in a case open to appeal) for an 
order to set aside a decree or order passed 
ex parte. According to the learned counsel, 
the order dated 18-12-1969 is really an order 
allowing the petition for setting aside the 
ex parte decree on condition. It is only by 
virtue of the second order that was to be 
passed on or after 19-1-1970, to which date 
the petition was posted for recording depo- 
sit, that a proper order rejecting the appli- 
cation could be made, in case there was 
failure to deposit the amount in terms of 
the order dated 18-12-1969. It is also point- 
ed out that in appropriate cases, if moved 
under Section 148 of the C.P.C., it is open 
to Court to enlarge the time for the fulfil- 
ment of the condition, and that being so, 
by no stretch of imagination could it be 
said that the order dated 18-12-1969 was a 
final order -rejecting the petition for setting 
aside the ex parte decree. 


7. Distinction has been drawn be- 
tween an all comprehensive, single order 
which contains not only the. condition for 
setting aside the ex parte decree or order 
but also the consequence that would follow 
in case the condition is not fulfilled within 
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the time granted or allowed on the one 
hand, and an order setting aside the ex parte 
decree on condition that certain things are 
to be done within a certain period, but with- 
out specifying what exactly would follow if 
the conditions are not fulfilled. In the lattey 
case, it is submitted, a second order reject- 
ing the application for not having fulfilled 
the condition is contemplated. 


8. A Division Bench of the Madras 
High Court had to consider this question in 
Ramayya v. Lakshmayya, AIR 1944 Mad 
383. The order under challenge in that case 
reads as follows:— 


“Tt is ordered that the petition be and 
the same is hereby allowed. It is further 
ordered that the petitioners do deposit into 
Court a sum of Rs. 100 towards their costs 
in this petition and also in I. A. Nos. 569, 
570 and 625 of 1943 irrespective of the re- 
sult of the suits and do also deposit the 
costs decreed on or before 26th July, 1943. 
It is further ordered that in default of pay- 
ment the petitions do stand dismissed with 
costs.” 

Mockett, J., after holding that the order in 
aneron was a final order observed as fol- 
ows:— 


“There is no doubt that if it appears 
that in these applications to set aside ex 
parte decrees an order implies that a furthep 
order is required to dispose of the applica- 
tions, it is that last order, if it rejects the 
application, which should be attacked in 
appeal.” : 

Beil, J., who concurred with Mockett, Ją 
has observed— 


“Where any further direction of the 

Court is required with regard to the matters 
in issue between the parties it cannot be said 
that finality in any shape or form has been 
reached.” 
A similar question again came up for con- 
sideration before the Madras High Court in 
Kotaiah v. Narasimham, AIR 1949 Mad 
469. Panchapakesa Aiyar, J. held— 


“Where upon a petition under Order 9, 

Rule 13, the Court passes an order that the 
ex parte decree is.set aside on condition of 
the petitioner depositing the cost of the suit 
on or before 2nd August, 1946 and also pay- 
ing Rs. 10, as day costs to the plaintiffs 
Vakil and that on default of the one or the 
other of the two conditions the petition 
stands dismissed, the order is right in law 
and is not a conditional order but a final 
one, so that the limitation for appeal against 
it runs from the date of the order and not 
from 2nd August, 1946, when one of the 
two conditions is not fulfilled.” 
His Lordship pointed out that in that case 
there was no further order of the District 
Munsiff after the final two-headed order 
passed on 3rd July, 1946. In Balarama v. 
Subbarama, AIR 1953 Mad 360 Mack, J. 
has held as follows: 


“Where an application is made by the 
defendant to set aside an ‘ex parte’ decree 
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passed against him and the Court makes a 
conditional order directing the decree to be 
set aside on certain conditions in default of 
which the application is to be dismissed, 
such an order is final for the purpose of an 
appeal allowed under O. 43, R. 1 (d). For 
an appeal from such an order time 
begins to run from the date the order is 
made and not from the date when the Court 
makes a further order dismissing the appli- 
cation on the failure to perform the condi- 
tion.” 


9. My attention has been invited to 
other decisions on the same lines and the 
Commentary in Mulla’s Code of Civil Pro- 
cedure, Volume I, 13th Edition, pages 823 
and 824. What emerges from the foregoing 
discussion is that in a case like this where 
on 18-12-1969 an order for setting aside the 
ex parte decree is passed on condition that 
certain amounts are deposited within one 
month from the date of that order without 
specifying the consequence that would fol- 
low in the event of failure to comply with 
the order, and the petition is posted to 19-1- 
1970 for deposit, the rejection of the peti- 
tion comes into effect only after the second 
order is passed. The appeal as contemplated 
under Order 43, Rule 1 (d) of the C. P. C. 
would lie only from such a final order, not 
from the first (or preliminary) order that 
was passed on 18-12-1969. In this view, I 
have no hesitation in holding that C.M.A. 
No. 30 of 1970 on the file of the Subordi- 
nate Judge was filed under a misconception. 
Both sides do not appear to have taken note 
of this aspect of the matter until the matter 


come up for hearing in revision in this 
Court. 
10. The respondent herein realising 


the drawbacks on his side, by way of abun- 
dant caution, has put in C.M.P. 8437 of 
1972 praying that this may be treated as a 
revision from the order in LA. No. 2809/69 
dated 18-12-1969 and that the delay in fil- 
ing the revision may be condoned. I am 
of the opinion that in a matter of this na- 
ture where due to technical objections the 
appeal that was filed before the Subordinate 
Judge is proved to be incompetent, liberal 
consideration should be given to the prayer 
for treating the present revision as one filed 
against the order of the learned Maunsiff 
dated 18-12-1969 and the delay condoned. 
J, therefore, allow the prayer in C.M.P. 
8437/72 and treat this Civil Revision peti- 
tion to be one against the order dated 18- 
12-1969 in LA. 2809/69. 


11. Now we have to consider the 
merit of the revision petition. The conten- 
tion that the revision petitioner was not 
given adequate opportunity to establish his 
case need not detain us inasmuch as the 
learned Munsiff himself has chosen to set 
aside the ex parte decree. In this revision 
we need be concerned only about the terms 
that have been imposed as condition prece- 
dent to the setting aside of the ex parte de- 
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cree. The learned counsel points out that in 
terms of Rule 13 of Order 9, the order to 
deposit the decree amount including the 
cost is beyond the power of the Court. Rule 
13 (1) of Order 9 reads as follows:— 


“In any case in which a decree is pass- 
ed ex parte against the defendant, he may 
apply to the Court by which the decree was 
passed for an order to set aside; and if he 
satisfies the Court that the summons was 
not duly served, or that he was prevented 
by any sufficient cause from appearing when 
the suit was called on for hearing, the Court 
shall make an order setting aside the decree 
as against him upon such terms as to costs, 
payment into Court or otherwise as it thinks 
fit, and shall appoint.a day for proceeding 
with the suit......... 3 


(underlining is mine). 





I do not, however, think that the Court is 
powerless to give a direction to deposit costs 
of the suit or the decree amount in part or 
full before an ex parte decree is set aside. 
The wording “upon such terms as to” in the 
Rule should be read as applying not only 
to costs but to “payment into Court or 
otherwise as it thinks fit” also. This was the 
view taken in AIR 1950 Mad 618. On a 
proper construction it has to be held that 
the wording of the Rule is comprehensive 
enough to include conditions as payment 
into Court—decretal amount, or such other 
conditions as the Court thinks fit. 


12. However, having regard to the 
facts and circumstances of the case, I feel 
that though the Court was competent to 
impose a condition that the entire decree 
amount including costs should be deposited 
as a condition precedent to the setting aside 
of the ex parte decree, it is so harsh and 
onerous that it may render it rather impos- 
sible for the defendant to fulfil the condition 
and to get the benefit of having a fair trial 
on merit. The Courts have to be careful in 
such circumstances to see that no such harsh 
and onerous conditions as are incapable of 
being fulfilled by the defendant normally 
and within a reasonable time are imposed, 
as such conditions would virtually render 
the very order sefting aside the ex parte 
decree nugatory and meaningless. 


On a careful and anxious consideration 
of the whole matter, I think ends of justice 
would be met if the defendant is directed to 
pay costs of the respondent which I fix to 
be Rs. 150/-. Iï, therefore, direct the revi- 
sion petitioner to pay a sum of Rs. 150/- 
within three weeks from this date to the 
counsel appearing for the respondent in this 
Court. If the costs is paid, the ex parte de- 
cree passed against the revised petitioner 
shall stand set aside, and if the costs is not 
paid within the period stipulated, this revi- 
sion petition shall stand dismissed and the 
ex parte decree passed against him shall re- 
main in force. The records of this case will 
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be sent to the Court of the learned Munsiff 

soon after the period stipulated for payment 

of costs is over. eg 
Order accordingly. 





3 
$ 
A 


AIR 1973 KERALA 31 (V 66 C 13) 
K. BHASKARAN, J. 
Tkkorakutty, Petitioner v. E. M. Hari- 
haran, Respondent. 


Civil Revn. Petn. No. 735 of 1972, DJ- 
13-9-1972. 

Index Note: — (A) Kerala Buildings 
(Lease and Rent Control) Act (2 of 1965), 
Section 11 (3) — Im considering the bona 
fide need for own occupation under Sec- 
tion 11 (3) the landlord should mot be allow- 
ed to cireumvent the provisions conferring 
security of tenancy on the tenant and hence 
the court should have a realistic and not 
hypertechnical approach based om an overall 
picture of the situation. (@ara 9) 

Index Note: — (8) Kerala Buildings 
(Lease and Rent Control) Act (2 of 1965), 
Section 11 (3) first proviso — In view of Sec- 
tion 11 (3) first proviso the landlord cannot 
claim recovery of the building simply for 
demolishing it and constructing a mew one on 
its site for a specific use if he is possessed 
of another site where he could construct the 
building. (@ara 10) 

Index Note:'— (©) Kerala Buildings 
(Lease and Rent Control) Act (2 of 1965), 
Section 11 (3) second proviso — The tenant 
depending for his livelihood mainly on the 
income from the  coffee-stall-cum-hotel car- 
ried on in the building cannot be evicted un- 
less there is a positive finding that a suit- 
able building for carrying om a coffee-stall- 
cum-hotel is available in the locality. 

(Para 11) 


Index Note: — (D) Kerala Buildings 
(Lease and Rent Control) Act (2 of 1965), 
Section 11 (3) second proviso — The mate- 
rial time for determinimg availability of other 
suitable building is the’time of passing the 
eviction order and the tenant canmot be 
penalised for mot searching for amd procur- 
iag another building in anticipation of an 
eviction order that may be passed against 
him. (@ara 11) 


T. L. Ananthasivan and P. K. Jose, for 
Petitioner; M. K. Narayana Menon, for Res- 
pondent. 


ORDER:— The landlord, a retired Dist- 
rict Edu. Officer (retired, but not tired), now 
in his sixties, worth in terms of material as- 
sets Rupees Seven lakhs on his estimate, hav- 
ing started, in his pursuit to better his lot, 
a tutorial college, conducting the classes most- 
ly at his house, and sometimes in his cinema 
hall, filed R. C. O. P. No. 14 of 1967 on the 
file of the Rent Controller (Munsiff) of Irin- 
jalakuda, purported to be an application 
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under Section 11 (4) (iv) of the Kerala 
Buildings (Lease and Rent Control) Act (2 
of 1965), in an attempt to recover possession 
of the petition schedule building, wherein the 
tenant had been carrying on a coffee-stall- 
cum-hotel for over a decade in a bid to earn 
a sum of Rs. 8/- per day to keep life going 
for himself and the members of his family. 


2. Though the petition is purported 
to be one under Section 11(4) (iv) only, 
from the averment in the petition and the 
manner in which the parties have under- 
stood the matter, I have no hesitation in 
holding that the petition is one under Sec- 
tion 11 (4) Gv) as well as Section 11 (3). 
I therefore, repel the contention of the 
learned counsel appearing for the revision 
petitioner that the courts below have gone 
wrong in treating the petition as one under 
Sections 11 (3) and 11 (4) Gy) of the Act. 


3. Treating the petition as one for 
recovery of possession under Section 11 (4) 
(iv) (need for bona fide reconstruction) and 
under Section 11 (3) (bona fide need for own 
occupation) the Rent Controller entered find- 
ing that both the grounds urged have not 
been made out and dismissed the petition. 
The landlord took up the matter in appeal, 
A. S. No. 77 of 1969 on the file of the ap- 
pellate authority (Subordinate Judge of Irin- 
jalakuda) who reversed the finding of the Rent 
Controller with respect to both the grounds, 
allowed the appeal, and directed the tenant 
to surrender possession of the building. The 


-defeated tenant took up the matter in revi- 


sion in R. C. R. P. No. 16 of 1971 on the 
file of the District Court, Trichur. The Dist- 
rict Court while holding the decision of the 
appellate authority that the landlord required 
recovery of the building for bona fide re- 
construction to be untenable, nevertheless, 
ordered eviction on the ground that the land- 
lord had the bona fide need for his own oc- 
cupation. It is the correctness of this order 
of the District Court that is under challenge 
in this revision petition. 

4, The contention of the revision 
petitioner is that the District Court has com- 
mitted an error of jurisdiction as well as a 
material irregularity affecting the exercise of 
jurisdiction vested in that court under Sec- 
tion 20 of Act 2 of 1965. 


5. The arguments addressed before 
me by the learned counsel for the revision 
petitioner are mainly two-fold; (1) the appel- 
late‘ Authority and the revisional court set 
aside the finding of the Rent Controller on 
the question of landlord’s bona fide need for 
own occupation without considering the evi- 
dence on record, apart from proceeding on a 
wrong assumption as to what was contained 
in the evidence tendered by the parties: and 
(2) the interpretation given by the appellate 
authority and the revisional court to the pro- 
viso to Section 11 (3) is totally incorrect and 
this has resulted in the appellate authority 


. and the revisional court exercising a juris- 


diction which is not really vested in them, 
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6. The learned counsel appearing for 
the respondent has at the very outset point- 
ed out that in the memorandum of the civil 
revision petition the revision petitioner has 
not taken specific objection to the finding of 
the revisional court with respect to the bona 
fide need for own occupation of the land- 
lord. The contention of the counsel for the 
revision petitioner is that in ground No. 3 it 
has been stated that— 


“The orders of both the appellate 
‘ Court and revisional Court are vitiated with 
material irregularity. Both Courts ought to 
have seen that the interpretation given 
by the learned Rent Control Court is correct 
and that the finding of facts arrived at by the 
the learned Rent Control Court is perfect: 
Both the Courts went wrong in disturbing 
the finding of facts arrived at by the 
trial Court without any reason at all”, 

and that this will be sufficient to indicate 
that the finding on the question of landlord’s 
bona fide need for occupation also is under 
attack in this revision. It would have been 
more appropriate for the revision petitioner 
to express his contentions explicitly without 
resorting to this mysticism. However, inas- 
much as it cannot be categorically said that 
a particular finding of the revisional court 
or the appellate authority is not under chal- 
lenge, taking a broad view, I hold that the 
finding on the question of landlord’s bona 
fide need for own occupation also is under 
attack in this revision petition. 


7. The relevant facts emerging from 
the evidence of parties are as follows: The 
Jandlord is a retired District Educational 
Officer, now aged about 66. Since his retire- 
ment from service he has been conducting 
“Mangalam Tutorial College”. The petition 
schedule building, having cemented floor, 
basement in granite, walls built of stones, and 
tiled roof (mostly if not wholly), was, at the 
time of the filing of the petition, about 11 
years old. All along, the tenant had been in 
occupation of the building, and for the main- 
tenance of himself and his family he had 
been depending principally on the income de- 
rived from the business carried on there. The 
rent originally fixed was Rs. 15/- per month; 
but subsequently it was raised to Rs. 25/-, 
the increase having been made in two instal- 
ments. The compound in which the landlord 
resides is 97 cents in extent. Its boundary 
in the west is road. Adjacent to that com- 
pound the landlord has another compound 
having an extent of 60 cents. In that com- 
pound also there is a building which was ori- 
ginally used as a shop building, but now used 
as a house. The landlord had after the fil- 
ing of the petition sold away 30 cents of 
land with a building thereon. A little earlier 
he had sold away 17 cents of land with a 
building thereon. The landlord has also 
another item of property, half a furlong 
away from the petition schedule building. 
Besides these, within the same municipality, 
on the northern side of St. Joseph’s College, 
the landlord has 55 cents of land. The re- 
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quirements of the tutorial college will be 30 
cents, the building itself requiring only 3 or 
4 cents. The estimated cost of the propos- 
ed building is Rs. 3,000/-. So far as the 
knowledge of the landlord goes there are no 
vacant buildings within a radius of one fur- 
long from the petition schedule building. 
There are trees like coconut trees, jack trees, 
mango trees etc., in the properties belonging 
to the landlord. 


8. The evidence in this case consists 
of the oral evidence of Pws. 1 and 2 and 
DW. 1 and the documentary evidence avail- 
able in Exts. P-1 to P-5 and Ext. D-1. The 
finding that the petition schedule building 
does not require reconstruction entered by 
the Rent Controller as confirmed by the revi- 
sional court cannot be assailed though a fee- 
ble attempt in that behalf was made by the 
counsel appearing for the respondent before 
me. At the time of institution of the evic- 
tion proceedings the building, built of stone 
and granite, and mostly tiled, was just 11 
years old; neither its physical condition nor 
its attending circumstances would warrant a 
finding that the landlord had bona fide 
need to recover possession for reconstruction. 


9. The question relating to the bona 
fide need for own occupation of the land- 
lord alone need engage the attention of this 
Court in this revision. It is not in dispute 
that the landlord is having a tutorial college, 
He has been carrying on it for the last 11 
years now. The real question, therefore, is 
whether he has bona fide need to recover 
the petition schedule building which, it is 
stated, stands on 18 cents of land, to demolish 
it, and to construct a new building in the 
nature of one shown in Ext. P-2 plan. Toj 
attract Section 11 (3) there should be bona 
fide need for own occupation. An irrational 
desire or wish of the landlord cannot be a 
ground for eviction. The Kerala Buildings 
(Lease and Rent Control) Act, 1965 has been 
enacted with the object of giving protection 
to the weaker section who are not possessed 
of their own buildings either for their resi- 
dence, or for carrying on their vocation, as 
the case may be. This is based on the con- 
cept of social justice, and has to be given 
effect to, as far as possible, without allowing 
the landlord to circumvent the provisions 
conferring security of tenancy on the tenant. 
Therefore, instead of being hypertechnical, 
the courts, in their approach, have to be 
realistic, and a just decision has to be 
arrived at, considering all aspects of the mat- 
ter and having in mind an overall picture of 
the situation, also giving due consideration 
to the comparative hardship that may result 
to the respective parties from the order that 
may be passed. I am highlighting these as- 
pects because I feel that the courts below, 
particularly the appellate authority and the 
revisional Court, do not appear to have borne 
in mind these aspects of the matter, 

10. The dominant ground urged by 
the landlord for recovery of the building was 


that it required reconstruction; and this is 
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evident from the fact that the petition is one 
filed under Section 11 (4) (iv), though on 
the basis of the allegations contained in the 
petition it could be considered that it is unden 
Section 11 (3) also. The finding now is that 
the petition schedule building does not re- 
quire reconstruction. It follows that the 
tesiduary prayer in effect is one for the reco- 
very of the site of the building, as it is not 
the Iandlord’s case that a tutorial college is 
to be carried on in the existing building. On 
the landlords own showing the building 
fetches an income of Rs. 300/- per annum 
by way of rent. The courts below have not 
considered whether the alleged need of the 
landlord is bona fide inasmuch as he is pos- 
sessed of vast extent of land in the vicinity. 
The appellate court and the revisional court 
held that there may be trees in the items of 
land possessed by the landlord though they 
are extensive. It has not been examined whe- 
ther in the ordinary course of human con- 


duct a person would demolish an existing, 


building fetching Rs. 300/- annually and that 
too for putting up a building which would 
require only 3 or 4 cents. The total extent 
of the property on which the petition sche- 
dule building stands is, I am told, 18 cents. 
The landlord would say that he requires 
about 30 cents of land for the purpose of 
his tutorial ccllege. If that be so, would it 
be sufficient for the landlord to secure pos- 
session of the petition schedule building and 
the site on which the building is situated to 
mect his needs? Recovery of a site which 
is only 18 cents of land will not meet the 
need of the landlord who requires 30 cents 
of land for the purpose for which he wants 
recovery of the site. This aspect of the mat- 
ter has not been considered at all by the 
courts below. Therefore, it requires investi- 
gation as to whether the landlord is possessed 
of another site wherein he could construct 
the proposed tutorial college and whether, in 
view of the need expressed by him in his 
evidence, the site where the present building 
stands- would be sufficient to meet his bona 
fide need. Where virtually the petition 
amounts to one for recovery of the site on 
which the building is situated, inasmuch as 
the landlord’s case is that he wants to de- 
molish the existing building and put up a 
new building for a specific use, the bona 
fide need of the landlord has to be tested 
from an angle different from that of the 
case in which recovery of possession sought 
for is that of the building itself. The sec- 
tion in terms contemplates only recovery of 
the building for his own occupation. With- 
out entering into the merit of the conten- 
tion that recovery of the building means and 
includes recovery of the site, the effect of 
the first proviso to sub-section (3) of Sec- 
tion 11 has also to be construed when the 
petition in essence amounts to one for re- 
covery of the site alone. The first proviso 
states that the Rent Control Court shall not 
give any such direction (for eviction) if the 
landlord has another building of his own in 
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his possession in the same City, Town or 
village except where the Rent Control Court 
is satisfied that for special reasons, in any 
particular case it will be just and proper to 
do so. Here when the prayer is virtually for 
recovery of the site, by the analogy of the 
provisions contained in the first proviso to 
sub-sec, (3) of Sec. 11 the Court should 
necessarily go into the question whether 
the landlord is possessed of other site where 
he could construct the building. If he is 
possessed of another site, he cannot claim 
recovery of the building in order to secure 
the site thereof for the purpose of erecting 
another building. he reasoning given in 
paragraph: 5 of the order by the District 
Court that “when a landlord wants to shift 
the tutorial institute to a more convenient 
premises, I do not think he can be directed 
to put up at a place of the tenant’s choice” 
overlooks the social and economic purpose 
of the legislation. The assumption that the 
landlord has any such unfettered choice in 
the matter will defeat the very object of 
the protection measure. 


o- it I think, the approach made by 
the courts below with respect to the second 
proviso to sub-section (3) of Section 11 also 
is far from correct. The second proviso 
states that the Rent Controller shall not give 
any direction to a tenant to put the landlord 
in possession if such tenant is depending’ for 
his livelihood mainly on the income derived 
from any trade or business carried on in such 
building and there is no other suitable build- 
ing available in the locality for such person 
to carry on such trade or business. this 
case it is not seriously disputed that the tenant 
depends for his livelihood mainly on the in- 
come derived from the coffee-stall-cum-hotel 
carried on in the petition schedule building. 
P. W. 1 in cross-examination has stated that 
within a radius of one furlong there is no 
vacant building. It has also to be noted that 
the tenant’s very contention is that he was 
constrained fo agree to occasional increase 
in rent, in spite of his having effected sub- 
stantial improvements to the building at his 
own expense, because no other building was 
available to him to on his trade. The 
evidence of P. W.-2 is pressed into service 
to establish that there was one building avail- 
able. There is no evidence as far as I can 
see that the building with respect to which 
P. W. 2 gave evidence is one suitable for 
conducting a coffee-stall-cum-hotel. The ap- 
pellate authority and the revisional court ap- 
pear to have presumed that what is good for 
a_coffee-stall or tea shop is good for a hotel 
also. The finding entered on such a pre- 
sumption and on a misreading of the evi- 
dence of P. W. 2 cannot be accepted for the 
obvious reason that the requirements and 
facilities for a hotel cannot be the same or 
identical as that for a coffee-stall or tea- 
stall. Though it may appear to be a ques- 
tion of fact, in the proper analysis it cun be 
found that it is a question on the decision 
on which would depend the jurisdiction of 
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the Rent Controller to pass an order for evic- 
tion. The second proviso requires that 
where, as in the present case, the tenant de- 
pends mainly on the income derived from 
the trade or business carried on in the build- 
ing, and there is no other suitable building 
available in the locality “to carry on such 
trade or business” eviction cannot be ordered. 
Here there should have been a positive find- 
ing that a suitable building for carrying on 
a hotel-cum-coffee-stall is available in the 
locality. The only evidence in this regard 
ig that of P. W. 2. It is not his case that 
the advantage of his building is the same as 
that of the petition schedule building. It is 
also not his case that the revision petitioner’s 
trade could be carried on in his building as 
profitably as in the petition schedule build- 
ing. The revisional court has disposed of 
this aspect of the matter observing that this 
ig not a relevant consideration in terms of 
the proviso to sub-section (3) of Section 11. 
In my view, however, it is a relevant consi- 
deration. Otherwise there is no meaning in 


the proviso requiring that there should be a . 


building available to the tenant in the loca- 
lity where he could carry on such business 
or trade. What the legislature contemplated, 
it seems to me, is the availability of a build- 
ing in the locality where the revision peti- 
tioner-tenant could carry on his avocation 
without sacrificing his business interest or 
putting him to any undue hardship. More- 
over, at the time when the petition came up 
for consideration P. W. 2’s building had not 
fallen vacant, and even if it falls vacant on 
a future date, according to P. W. 2, himself, 
he would not have rented out the building 
to any particular tenant for more than one 
year. The tenant should not be penalised for 
not having searched for and procured another 
building in anticipation of an eviction order 
that may be passed against him, and the 
point of time material for determining the 
availability of other suitable building, it ap- 
pears to me, is the time of passing the evic- 
ition order. It is not in evidence as to what 
the expected rent of P. W. 2’s building is, 
what the plinth area is, what the comparative 
advantages of the two buildings are etc., 
which are all very material factors for taking 
a decision on this aspect of the matter. I 
am clear in my mind that the tenant should 
not be driven into an unenviable position 
where, after surrendering the building in his 
occupation, in his desperate pursuit for pro- 
curing another building of equal advantage, 
he has to place himself at the mercy of a 
landlord who would not allow him business 
to take root by requiring him to surrender 
the building at the end of each year. Judi- 
cial conscience and sense of social justice 
will not allow the courts to shut their eyes 
to realities of life and countenance the at- 
tempts of the landlord to evict the tenant, 
which, in the ultimate analysis would dep- 
tive him of his avocation, and in the results, 
of his very means of livelihood. The provi- 
sions of the ameliorative legislative measures 
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to be meaningful in practice have to be so 
given effect to as to render assistance to the 
tenant to enjoy the benefits and protections 
granted in his favour in the interest of social 
security. 

12. On an anxious and careful consi- 
deration of the matter I have çome to the 
conclusion that this is eminently a fit case for 
remand to the Rent Controller for a fresh 
disposal. The finding entered by the Rent 
Controller with respect to the ground under 
Section 11 (4) (iv) of the Act (bona fide 
need for reconstruction) is confirmed. The 
finding entered by the Courts below with 
Tespect to the ground under Section 11 (3) 
(bona fide need for own occupation) is set 
aside and the matter is remanded to the Rent 
Controller for fresh disposal as indicated 
above. Fresh evidence, if any, the parties 
may be allowed to adduce, should confine to 
the question remaining to be disposed of. If 
necessary, a commission may be issued on a 
motion by any of the parties, for inspecting 


“the relevant sites or properties and submit- 


ting a report and plan(s). 
43. The revision is disposed of as 
above; there will be no order as to costs. 


Order accordingly. 


AIR 1973 KERALA 34 (V 60 C 14) 
FULL BENCH 


P. NARAYANA PILLAI 
.E. K. MOIDU AND V. KHALID. JJ. 


In Re. A. I. Jaleel, Complainant. 


R. C. No. 6 of 1972. D/- 3-10-1972. 
Index Note:— (A) Constitution of 
India, Art. 217 (3) — Question as to the 
age of a High Court Judge — Jurisdiction 
and power to determine the question re- 
garding the age of a High Court Judge 
vest exclusively in the President and 
that decision is for all purposes and not 
for superannuation only. (X-Ref:— Cri- 
minal P. C. (1898) Sections 204 and 
561-A). AIR 1965 SC 961 and AIR 1971 
SC 1093 and AIR 1965 SC 1892. Relied on. 
Pa 
Brief Note:-— (A) Thus Hee Magis. 
trate takes cognisance of a complaint 
against the Chief Justice of the High 
Court for alleged wrong declaration of 
age and issues process to the Chief Jus- 
tice. there is abuse of the process of the 
Court inasmuch as the decision about the 
correct age of the Judge is involved in 
the decision regarding the guilt allesed 
against him. (Paras 7. 9) 
Cases Referred: Chronolo#ieal Paras 
AIR 1971 SC 1093 = (1971) 2 SCJ 
501. Union of India v. Jvoti 
Prakash 
AIR 1965 SC 961 = (1965) 2 SCR 
53. Jvoti Prakash v. Chief Justice 
Calcutta High Court 5 


JIP/KP/G12/72/MVI 





1973 


AIR 1965 SC 1892 = (1965) 3 SCR 
53. Brundaban Nayak v. Election 
Commission of India 
Manuel T. Paikaday. for Complainant: 
F. S. Nariman. Addl. Solicitor General 
on notice for Attorney General. 


NARAYANA PILLAI J.:— In this 
revision taken up suo motu in regard to 
C. C. No. 229 of 1972 on the file of the 
Distriet Magistrate. Ernakulam. a aues- 
tion of law as to the interpretation of the 
Constitution arises. 

2a The case was started on a com- 
plaint filed by Sri A. I. Jaleel. Ex-M. 
L. A.. against the Honourable the Chief 
Justice of this Court. It was alleged that 
in the declaration given by the Chief 
Justice at the time of his appointment as 
a Judge of this Court he stated that his 
date of birth was June 5. 1915 when. as 
a matter of fact. it was May 21. 1911. 
that thereby he attempted to cheat the 
Government of money and that therefore 
he was guilty of the offences punishable 
under Section 199 of the Indian Penal 
Code and Section 420 read with Section 
511 of the I. P. C. The District Magis- 
trate took cognizance of the offences and 
ordered summons to be issued to the 
Chief Justice. 

3. The question as to whether 
the Chief Justice has given a false dec- 
laration of his age and attempted to 
cheat the Government can be answered 
one wav or the other only after deciding 
his correct age. In other words. a decision 
about his correct age is involved in the 
decision regarding the alleged guilt. That 
under Article 217 (3) of the Constitution 
which reads thus: 

“If anv question arises as to the age 
of a Judge of a High Court the question 
shall be decided by the President after 
consultation ‘with the Chief Justice of 
India and the decision of the President 
shall be final.” 
can be taken only bv the President. 

4. This provision was added by 
the 15th amendment in 1963. The rea- 
sons for making such a provision are 
obvious. It would be derogatory to the 
dignitv and prestige of a Judge and in- 
deed to the entire iudiciarv if the age 
of a High Court Judge is allowed to be 
decided in Court. even if it be the highest 
court of the land. In a democratic set up 
judicial tenure is basically different from 
service under the executive Government. 
In iis book on ‘tustice and Administra- 
tive Law’ by William A. Robson. third 
edition. it is stated at pages 43 and 44: 

“The judiciary is. in effect. part of 
the public service of the Crown. But a 
fudge is not ‘emploved’ in the sense that 
a civil servant is emploved. He fills a 
public office. which is by no means the 
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same ‘thing: and part of his independence 
consists in the fact that no one can give 
im orders as to the manner in which 
he is to perform his work. Like the more 
fortunate practitioners in some profes- 
sions. ‘he owns no man master.’ The onlv 
subordination which he knows in his 
official capacity is that which he owes to 
the existing bodv of legal doctrine enun- 
ciated by his brethren. past and present. 
on the bench. and the legislative enact- 
ments of the King in Parliament.” 
Under the Constitution a High Court 
Judge can be removed from office only 
bv an order of the President passed after 
address by each House of Parliament 
supported by a maioritv of not less than 
two-thirds of the members of that House 
present and voting for such a removal 
and that only for proved misbehaviour 
or incapacity. His salary is made a charge 
on the Consolidated Fund of the State. 
Thus securitv: of tenure of a Judge is 
safeguarded in the Constitution. 


5. The express conferment of 
power under Article 217 (3). onlv on the 
President implies that no one else. how- 
ever high-placed he mav be. has power 
to decide the age of a High Court Judge 
and that it is taken awav from the pale 
of courts also. Three decisions of tha 
Supreme Court relevant in this connec- 
tion may now be referred to. In Jvoti 
Prakash v. Chief Justice. Calcutta High 
Court. ATR 1965 SC 961 it was held that 
the President had exclusive jurisdiction 
to decide the age of a High Court Judge. 
that the President himself could decide 
the question of age onlv if there was 
a genuine dispute regarding it and that 
before taking a decision he ought to give 
the concerned Judge a reasonable oppor- 
tunity to give his version in support of 
the age stated by him at the time of his 
appointment and produce his evidence 
in that behalf. The President himself 
can decide the question onlv after con- 
sulting the Chief Justice of India. In 
Union of India v. Jvoti Prakash. AIR 
1971 SC 1093 the Court went a step 
further and held that the function of the 
President under Article 217 (3) was a 
judicial function. that he could not when 
so functioning act on the advice of his 
Ministers and that there should be no 
interposition of any  authoritv in the 
consultation between him and the Chief 
Justice of India and recommended that 
even in the matter of serving notice and 
asking for representation from the con- 
cerned Judge the President’s Secretariat 
should be the sole channel. In interpret- 
ing the analogous provision in Article 192 
(1) which deals with decision by Gover- 
nor on questions as to disaualifications 
of members of the State Legislature and 
which reads thus: 
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“If any auestion arises as to whether 
a member of a House of the Legislature 
of a State has become subiect to anv of 
the disaualifications mentioned in clause 
(1) of Article 191. the question shall be 
referred for the decision of the Governor 
and his decision shall be final.” 
it was held in Brundaban Navak v. 
Election Commission of India. (1965) 3 
SCR 53 = (AIR 1965 SC 1892). that if a 
question regarding the disqualification 
of a member of the Legislature was rai- 
sed, Article 192 (1) was immediately 
attracted and that it was immaterial how 
the question arose or by whom it was 
raised or in what circumstances it was 
raised. It is clear that as the President 
alone has got ‘the jurisdiction to decide 
the question as to the age of a High Court 
Judge. a decision on that matter by anv 
other person would be unconstitutional 


6. It fs true that under Article 
217 (3) decision of the President is only 
of the age of the Judge and not his date 
of birth. But that does not make any 
difference because age is determined on 
the basis of the date of birth and deter- 
mination of the date of birth is involved 
En the determination of age. 


7. There is nothing in Article 217 
{3) to show that the decision of the Pres 
sident is for purpose of superannuation 
only. That clause does not permit of anv 
such limitation and in the absence of any 
restriction in Article 217 (3) it has 'to be 
held that the decision of the President 
under Article 217 (3) is for all purposes. 
After all the aim of every enauiry is ‘to 
find out the truth and in respect of a 
simple fact like the auestion of date of 
birth of a person ‘there can be only one 
truth and not two conflicting truths one 
good for one purpose and another for a 
different purpose. Truth is truth for all 
purposes. The decision of the President 
under the constitutional power regarding 
the age of a High Court Judge is a deci- 
sion for all purposes whenever and 
wherever a auestion regarding his age 
arises for consideration and that decision 
shall reign supreme. 


8. What is attempted fo be done 
here is to raise for indirect decision what 
is directly forbidden by the Constitution. 
If the District Magistrate has no iurisdice 
tion and so cannot decide the age of a 
High Court Judge he cannot also decide 
the question of guilt complained of In 
this case bv Sri. A. I. Jaleel. While no 
legitimate complaint should be stifled 
by Magistrate. if a Magistrate issues 
process to accused when there’ are 
no real grounds justifving the issue 
of process to him ft would be unfair to 
the accused and would amount even to 
harassment of the accused. 
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§. In the circumstances of this 
case issue of process to 'the Chief Justice 
fs sheer abuse of the process of the Court. 
The proceedings in C. C. No. 229 of 1972 
on the file of the District Magistrate. 
Ernakulam are. hence. quashed. 

10. It is only fitting at the end 
of this judgment to pav a tribute to Shri. 
F. S. Nariman. Additional Solicitor 
General who appeared on behalf of the 
Attorney General and to Shri. Manuel 
T. Paikaday. Advocate who appeared on 
behalf of the complainant. for the excel~ 
lent, brief and attractive arguments thev 
presented on this intricate question and in 
particular to the former for his clear 
exposition of the impact of Article 217 
(3) of the Constitution on 'the- complaint 
filed against the Chief Justice. 

MODU J.:— 11. I agree. 

KHALID J.:-—- 12. I also agree. 

l Order accordingly: 
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FULL BENCH 
T. C. RAGHAVAN GC. J. 
iV. P. GOPALAN NAMBTYAR 
AND G. VISWANATHA 
IYER JJ. 

The Gwalior Rayon Silk Mig. (Wvej. 
Co.. Ltd. Birlakootam Mavoor. Kozhikode, 
Kerala and others. Petitioners v. The 
State of Kerala. Respondent. 


O. P. Nos. 3771. 4018. 3858. 3868. 
3902. 4036, 4131. 3897. 4014. 4101 and 3795 
of 1971 D/- 21-6-1972. 


Index Note:— (A) Kerala Private 
Forests Vesting and Assignment Act (26 
of 1971) Pre. and Ss. 2 (f) & 3 — Act is 
not protected by Art. 31-A of the Consti- 
tution and is declared wnconstitutional 
and void. (X-Ref: Constitution of India 
Art. 3i- A) ` 


Brief Note: {Al In order fo ouality 
for the protection of Article 31-A of the 
Constitution. the two essential conditions 
to be satisfied are: (1) Does the law relate 
to the acquisition of any “estate” or any 
rights therein or the extinsuishment or 
modification of such rights? (2) If so. does 
the law relate to agrarian reform? 

(Para 3} 

Forest Iands held in fanmam_ rights 
fall within sub-clause (i) of Article 31-A 
(2) {a} and not within sub-clause ii} 
thereof. A law under Article 31-A. for 
the purpose of agrarian reform, must 
relate to agricultural land in the sense 
of lands held or let for purposes of agri- 
culture or purposes ancillary thereto, 
AIR 1971 Ker 98 (FB) and AIR 1971 Ker. 
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295 (FB) and AIR 1971 Ker 314 (FB) 
Relied on. (Paras 5. 6) 


Applying the test as to the essential 
character of the land and as to whether 
a prudent owner will undertake the pro= 
cesses of farming in the widest sense on 
the land. it is impossible to accent the 
categoric statement in 
the Act that “the private forests in the 
State of Kerala are agricultural lands 
which can be put to cultivation.” This 


should essentially depend upon a cumula- ` 


tive assessment of various circumstances. 
such as. the nature of the land. its situas 
tion. its accessibility and adaptability for 
carrying on the processes of farming. and 
the purpose for which the land is held. 
{Para 8) 

Therefore. forests Iands in the State 

of Kerala cannot generally be regarded 
as agricultural lands and ‘therefore cannot 
be the subiect of agrarian reform. The 
scheme of agrarian reform envisaged by 
the Act fs not real or genuine but only 
illusory. As such the provisions of the Act 
are not protected by Art. 31-A of the 
Constitution and the Act is declared un= 
constitutional and void. {Paras 12. 16) 


Index Note:-— (B) Kerala Private 
Forests Vesting and Assignment Act 
(26 of 1971) Pre. — Act is not bad om 
ground of repugnancy for encroaching on 
the central subject under Sch. 7. List 1 
Entry 52 of the Constitution. (X-Ref: 
Constitution of India Art. 254 and Sch. 
7 List 1 Entry 52). AIR 1972 SC 2301. 
Followed. (Para 15) 

Index Note:— -{C} Evidence Act 
(1872), Section 115 — Equitable estoppel 
— Surrender by Government of its legis- 
lative powers to be used for publie good 
cannot avail the company or operate 
against Government as equitable eston- 
pel. (Para 14) 


Brief Note:— (C) Thus. where the 
Government had agreed that a vast tract 
of private forest purchased by the com- 
pany would be immune from acauisition 
by the Government under the proposed 
legislation for acquisition of private forest 
for a period of sixtv vears. the plea of 
equitable estoppel cannot avail against 
the Government from acauiring- those 
forests under the provisions of the 
statute. ILR (1968) 2 Ker 664 and: AIR 
1972 Ker. 39 and 1970 Ker LT 1008 and 
1971 KLT 318 and AIR 197% SC 1997 


Relied on. (Para 14) 
Cases Referred: Chronological Paras 
AIR 1972 SC 2027 = P. 


Nos. 117. 132 to 134, 149. T67. 

168. 209, and 516 of 1970. Malan- 

kara Rubber and Produce Co. v. 

State of Kerala TE 
AIR 1972 SC 2097 = 1972 Ker LT 

353. Kunjukutty Sahib v. State 


of Kerala 5. 6 


G. R. Silk Mfs. (Wve) Co. v. State OB} 


the preamble of . 
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AIR 1972 SC 2240 = WP No. 373 
of 1970 Balanadies Plantations 
Co. Ltd. v. State of Tamil 

_ Nadu 

AIR 1972 SC 2301 = 1972 Ker LT 
377, The Kannan Devan Hills 
Produce Co. Lid. v. State Se 
Kerala 

1972 Tax LR 1078 = 1972 Ker vr 

160. Commr of Income-Tax v. 
Ananthan Pillai 7 

AIR 1972 Ker 39 = 1970 Ker LT 
838. Achuthan Pillai v. State of 
Kerala ” 14 

AIR 1971 SC 1997 = 1971 Ker LT 
422. Shankaranaravanan C. v. 

_ State of Kerala 14 

AIR 1971 Ker 98 = 1970 Ker LT 
659 (FB), Narayanan Nair v. 
State of Kerala 

AIR 1971 Ker 295 = 1971 Ker LT 
87 (FB). Krishna Pillai Govinda 

_ Pillai v. Sankara Pilla? 

AIR 1971 Ker 314 = 1971 Ker LT 
484 (FB). Narayanan Damodae 
ram v Narayanan Panicker 

_ Parameswara Panicker G ' 

t971 Ker LT 318 = ILR (1971) 2 
Kerala 1, Ernakulam Mills Ltd. 

v. State of Kerala 14 ' 

1970 Ker LT 1008 = 1971 Ker LJ 
210, Ramanatha Pillai v. State of 

. Kerala o 4&4 

AIR 1969 Andh Pra 345 = 72 ITR 
552 (FB). Officer-in-Charge | 
(Court of Wards) Paigah Sir | 
Vicar-ul-Umar Hyderabad v. 
Commr. of Wealth-Tax Andhra 
Pradesh Hyderabad T 

AIR 1969 Ker 304 = 1969 Ker 
LT 320, Venugopala Varma Raiah 
v. Kollengode Palghat v. Control- 
ler of Estate Dutv Kerala XG 

TLR (1968) 2 Ker 664 = (1970) £ 
Lab LJ 263. Sankaranaravanan 
v. State of Kerala 14 


AIR 1967 SC 661 = (1967) I SCR 
362. State of Uttar Pradesh v. 
Anand Brahmashah 9. 10. 18 
AIR 1967 Andh Pra 189 = 63 aR 
534. Manyam Meenakshamma v. 
Commr. of Wealth-Tax Andhra , 
Pradesh 7 
1966 Ker LT 1022. RMahanned 


5. 6.7 


Kunhi v. Tahsildar Hosdrug E2 | 
1966 Ker LT 1149 = 1967 Ker LI 

26. Venugopala Varma Raia v. 

Controllor of Estate Duty Kerala 7.16. 


AIR 1965 Guj 259 = (1965) 56 ITR 
608. Rasiklal Chimanlal Nagri v. ; 
Commr. of Wealth Tax. Guiarat T 
‘AIR 1963 Ker 101 = 1962 Ker LT 
924 (FB). Sukapuram Sabavogem | 
v. State of Kerala ~ gi} 
AIR 1961 SC 552 = (1961) 3 SCR 77. 
Thathunni Moopil Nair v. State 
of Kerala qe 
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1960 Ker LJ 34 = 1959 Ker LR 
1436. Mahaganapathy Devaswom 
v. State of Kerala 3 
2959 Ker LJ 863 = 1959 Ker LT 
1043. Lekshmi Kutty Neithiar v. 
Ammu 3 
(1955) Writ Petn. Nos. 556. 570. 
571, etc. of 1955 (Mad) 
AIR 1944 Mad 401 = ILR (1945) 


Mad oe Sarojini Devi v. Sri 

Krishn: q 
AIR 1942 FC 27 = 200 Ind Cas 

198. Megrai v. Allah Rakhia 7 


GOPALAN NAMBIYAR J.:— These 
writ petitions attack the constitutional 
validity of the Kerala Private Forests 
Vesting and Assignment Act 26 of 1971 
passed into law on 23-8-1971 replacing 
an earlier Ordinance 14 of 1971. The Act 
is sought to be saved only under Article 
31-A of the Constitution: and bereft of 
the protection of that Article. it was 
conceded that it would be unconstitu- 
tional. The only auestion therefore is 
whether the Act qualifies for the protec~ 
tion ef Article 31-A. 


2. The provisions of the Act are 
briefly these: The preamble states that 
private forests in Kerala are agricultural 
lands and that the Government consider 
that such agricultural lands should be so 
utilised as to increase the agricultural 
production in the State and to Promote 
the welfare of the agricultural popula- 
tion in the State: and that to give effect 
to this. it is necessarv that the private 
forests should vest in the Government. 
Section 2 is the definition section. Clause 
(£) thereof defines “Private forests” in 
relation to the Malabar area of the State. 
(where the bulk of the private forests 
are situated) as any land to which the 
Madras Preservation of Private Forests 
Act. 1949 applied. excluding: (A) lands 
which are warden or, nilam. (B) lands 
which are principally used for cultivation 
of tea. coffee etc.. (C) lands which are 
principally cultivated with cashew or 
Other fruit bearing trees or are princi- 
pally cultivated with any other agricul- 
tural crops. and (D) sites of buildings 
and lands appurtenant to buildings. Sec- 
tion. 3 provides that notwithstanding anv- 
thing contained in anv other law or in 
any contract etc.. from the appointed 
dav (10th May 1971) the ownership and 
possession of all private forests in the 
State shall stand transferred to and vest 
in the Government. free from all encum- 
brances. and the right. title and interest 
of the owner or anv other person thereof 
shall stand extinguished. Under sub-sec- 
tion (4) of the Section. notwithstanding 
anything contained in the Kerala Land 
Reforms Act. 1963. private forests are 
to be deemed to be lands to which Chap- 
ter IIL of the Land Reforms Act 1963 is 
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applicable, and for the limited purpose 
of sub-sections (2) and (3). (Sub-section 
(2) exempts private forests within the 
ceiling limit under the Land Reforms 
Act from the vesting provision in sub- 
section (1): and sub-section (3) exempts 
so much of private forests as are held 
under a registered document executed 
before the appointed dav. which. together 
with other lands to which Chapter HI 
of the Land Reforms Act is applicable. 
does not exceed the ceiling limit pres- 
eribed by that Act). Section 4 enacts 
that all private forests vested in the 
Government shall. so long as they remain 
vested in the Government. be deemed 
to be reserved forests and be governed 
by the provisions of the Kerala Forests 
Act 1961. Section 6 provides that the 
boundaries of the private forests shall 
be demarcated as soon as possible. Sec- 
tion 9 enacts that no compensation is 
payable for the vesting. Under Section 
10. the Government. after reserving such 
extent of private forests vested in it. as 
mav be necessary for the promotion of 
agriculture or the welfare of the agri- 
cultural population. shall assign on re- 
gistry or on lease. to the classes of pver= 
sons mentioned therein. the remaining 
private forests on such terms and condi- 
fions as mav be prescribed. By Section 
11 the assignment under Section 10 shall. 
as far as may be. be completed within 
two years from the date of publication 
of the Act. Section 15 provides for the 
constitution of the Agriculturists Welfare 
Fund to be utilised for a settlement and 
welfare of persons to whom private 
forests are assigned under Section 10. 
The Fund shall consist of grants or loans 
from the Government and monies recel- 
ved by the Government bv the sale of 
trees on private forests. Such. in sub- 
stance, are the provisions of the Act. 


3. In order to aualify for the 
protection of Article 31-A of the Cons- 
titution. the two essential conditions to 
be satisfied are: (1) Does the law relate 
to the acquisition of any “estate” or anv 
rights therein or the extinguishment or 
modification of such rights (2) If so. 
does the law relate to agrarian reform? 
The learned Advocate-General claimed 
that forest lands in the Malabar area 
of this State would fall under Article 
31-A (2) (i) of the Constitution as being 
comprehended In the expression “Jan- 
mam right.” These words were introdu- 
ced by the Constitution Fourth Amend- 
ment Act 1955. which came into force 
on 27-4-1955. At the time when thev 
were thus introduced by the amendment. 
the constitutional validitv of the Malabar 
Tenancy Act. (Madras Act 14 of 1930) 
had provoked a difference of opinion 
between two Judges of the Madras High 
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Court In R. C. No. 86 of 1954 and other 
cases. and the matter was actually pend- 
ing reference before the third. The dif- 
fering judgments had been delivered on 
13-3-1955 and the third Judge’s opinion 
was given on 27-9-1955. Shortly after the 
Constitution Fourth Amendment. a 
Division Bench of the Madras High Court 
(Rajagopalan and MRaiagopala Avyangar 
JJ.) had occasion. in Writ Petition Nos. 
$56. 570. 571 etc. of 1955 (Mad.) to Point 
out the difficulty of fixing the expres- 
sion “Janmam right” into either of the 
two categories then comprised in the 
definition of the term “Estate.” The 
learned Judges observed: 


“2 (a): The expression ‘estate’ in 
relation to any local area. has the same 
meaning as that expression or its local 
equivalent has in the existing law relat- 
ing to land tenures in force in that area. 
and shall also include “anv iagir. inam 
or muafi or other similar grant.” This 
definition comprises two classes: the 
first might be termed the primary class 
namely “an estate” or its loca] eauivalent 
in ‘the existing law relating to land tenu~ 
res in anv local area. The second com- 
prises Jagir. inam or muafi or other 
similar grants. The fourth amendment to 
the Constitution added the following at 
the end of this clause “and in the States 
of Madras and Travancore-Cochin. anv 
Janmam right.” The difficulty is in fixing . 
the addition into either of the two pre- 
viously existing classes. There is no land 
tenure known in Madras or Travancore 
as an estate held in Janmam right. nor 
is it correct to sav that Janmam right 
is in the nature of a grant and that is 
how the difficulty in the construction 
of the words introduced bv the Fourth 
Amendment arises. One thing is clear. 
that some meaning must be attributed 
to these words. and in the context in 
which it occurs the onlv significance it 
can have is to designate the land in re- 
gard to which anv person has a ianmam 
right in the State of Madras or Travan- 
core-Cochin. The emphasis therefore is 
not so much upon the tenure as on the 
land in respect of which a person might 
be said to be a jianmi. So understood. 
and that is the only wav in which it 
could be understood it is clear that the 
relationshin between the janmi and the 
verumpattamdar is comprehended within 
the definition of an estate within Article 
31-A (2) (a). Despite the reference to 
‘tenure’ and ‘grant’ what is common to 
all the three classes is land: the defini- 
tion of ‘estate’ thus covers land held as 
an estate. land held under the iagir ete. 
grant. and land held on jianmam right.” 
These observations were cited with ap- 
proval bv a Division Berich of this Court 
in Lekshmikutty Neithiar v. Ammu 
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1959 Ker LJ 863 and affirmed again in 
Mahaganapathy Devaswom v. State of 
Kerala. 1960 Ker LJ 34. Without fixing 
“Janmam right” into either category. it 
was perhaps aPpropriately regarded as 
sui generis and included in the definition. 


4, Further difficuMties arise after 
the insertion of the various sub-clauses 
in Article 31-A (2) (a) by the Constitution 
Seventeenth Amendment. ‘Janmam right” 
in sub-clause (i) may relate to all kinds 
of land. arable. waste. forest. pasture etc.: 
and the separate treatment of “forest 
lands” under sub-clause (iii). might well 
indicate that this special category is ex- 
cluded from the general. At the same 
time. after the Full Bench decision of 
this Court in Sukapuram Sabavogam’s 
ease. 1962 Ker LT 924 = (AIR 1963 Ker 
101) (FB) holding that after the 2nd 
Revenue Settlement. jianmies in Malabar 
have all become rvotwari pattadars. and 
exist in that name only in relation to ‘the 
vast unsurveved tracts in that area (See 
paragraphs 63 to 65 of the judgment of 
Vaidialingam J.. and paragraph 16 of the 
judgment of the Chief Justice in 1962 
Ker LT 924 = (AIR 1963 Ker 101) (FB)) 
the word: “Janmam right” in sub-clause 
(1) appears to have been specially tailo- 
red for private forests. as far as 
the Malabar area of this State is concern- 
ed. But then. to segregate forest lands 
in Malabar for treatment in sub-clause 
(i) would mean that the limitation in sub- 
clause (iii). (as explained bv the Supreme 
Court in State of U. P. v. Anand Brahma 
Shah. AIR 1967 SC 661. that thev also 
should be “held or let for purposes of 
agriculture”). would have no application 
to them. However. this anomaly—if such 
it be—can be postulated also in regard to 
forest lands comprised in inam. jagir. 
muafi or other similar grant. We draw 
attention to these aspects to show -that a 
harmonious construction of the sub-clau- 
ses so as to avoid overlapping or anoma- 
Ties seems well nigh impossible. 


5. We shall proceed on the pre- 
mise accepted by the learned Advocate- 
General and by the Supreme Court in 
the Gudalur case Balmadies Plantations 
Ltd.’s case W. P. 373 of 1970 = (Reproted 
in AIR 1972 SC 2240). that forest lands 
held in janmam right fall within sub- 
clause (i) of Article 31-A (2) (a) and not 
within sub-clause (iii) thereof. The Full 
Bench decision of this Court in Nara- 
yanan Nair’s case 1970 Ker LT 659 
(AIR 1971 Ker 98) (FB) on a considera- 
tion of the provisions of Article 31-A laid 
down that a law under the said Article 
for the purpose of agrarian reform. must 
relate to agricultural land in the sense 
of lands held or let for purposes of agri- 
culture or purposes ancillarv ‘thereto. (See 





40 Ker. {Prs. 5-7] 


paragraphs 12 to 15 of 1970 Ker LT 659 
= (AIR 1971 Ker 98) (FB)). The decision 
was affirmed bv the Supreme Court 
(See 1972 KLT 353 = (AIR 1972 SC 2097.)). 


8. The learned Advocate-General 
contended that there was no warrant for 
the proposition ‘that agrarian reform must 
relate to lands let or held for purposes of 
agriculture or for purposes ancillary 
thereto. and that the same was opposed 
to the current of decisions of the Supreme 
Court. The proposition was clearly laid 
down. by the Full Bench of this Court in 
Narayanan Nair’s case 1970 Ker LT 659 
= (AIR 1971 Ker 98) (FB). by which we 
are bound. and which we see no reason 
to reconsider. It was said that the recent 
pronouncements of the Supreme Court 
in the Kannan Devan Hills Resumption 
of Management Act (1971) case the 
Kannan Devan Hills Produce Co. Ltd. 
v. State of Kerala (O. P. No. 44 of 1971 
etc. reported in 1972 Ker LT 377 =(AIR 
1972 SC 2301)) and in the Gudalur Jan-+ 
man Estates Abolition and Conversion 
into Ryotwari Act 1969 case Balmadies 
Plantations Lid. v. State of Tamil Nadu. 
W. P. No. 378 of 1970 ete. (repor- 
fed in AIR 1972 SC 2240). give the 
lie direct to the proposition that agrarian 
‘reform must generally relate to agricul- 
tural lands. We are unable to agree. For 
the one thing the proposition was not 
specifically or pointedly -debated or put 
fin issue in either of these cases. In the 
Kannan Devan Hills Produce Comnany’s 
case 1972 Ker LT 377 = (AIR 1972 SC 
2301) the preamble to the imnugned Act. 
and the terms of the original lease by 
the Pooniar Chief whose rights were 
acauired by the Government. show ‘that 
the acquisition by the Government . was 
of an area of agricultural lands not 
converted into plantations or utilised for 
purposes of such Plantations. and there 
was enough indication on the face of the 
proceedings themselves that the lands in 
question were agricultural lands. In the 
Gudalur Janmam Estates Abolition and 
Conversion into Ryotwari Act case Bal- 
‘madies Plantations Co. Ltd. WP No. 373 
of 1970 = (AIR 1972 SC 2240) having 
found that the forest lands dealt with by 
the Act would fall within “ianmam 
right” in Article 31-A (2) (a). the Act 
was struck down in so far as it related 
to forest lands. on the ground that its 
provisions disclosed no scheme for dis- 
tribution of the lands after they were 
taken over by the Government. and 
therefore the Act could not be regarded 
as a measure of agrarian reform. Were 
the Act a measure of agrarian reform. 
whether the same should relate generally 
to agricultural lands. did not obviously 
arise for consideration before the Su- 
preme Court. nor was it dealt with by it? 


G. R. Silkk Mfg. (Wvg.) Co. v. State (FB) 


A. LR. 


Neither of these decisions therefore run 
counter to the principle clearly laid down 
by the Full Bench of this Court in Nara- 
yanan Nair’s case 1970 Ker LT 659 = 
(AIR 1971 Ker 98) (FB). That decision was 
affirmed by the Supreme Court in 1972 
Ker LT 353 = (AIR 1972 SC 2097). The 
principle that agrarian reform must re- 
late generally to agricultural lands was 
restated again by two Full Benches of 

is Court in Govinda Pillai’s case 1971 
Ker LT 87 = (AIR 1971 Ker 295) (FB) 
and in Narayanan Damodaran v. Nara- 
yanan Panicker Parameswara Panicker, 
T Ker LT 484 = (AIR 1971 Ker 314) 


Fa The question then fs: Are forest 
lands agricultural lands in the sense exs 
plained by this Court in Narayanan 
Nair’s case 1970 Ker LT 659 = (AIR 
1971 Ker 98) (FB) we were pressed with 
a number of decisions given under the 
Wealth Tax Act. or with respect to one 
or the other entries in the Constitution 
or the Government of India Act 1935 ree 
ferring to agricultural land. (See for ins- 
tance Entries 87 and 88 of List I of the 
Constitution). or under the provisions of 
the Indian Income-tax Act dealing with 
the concept of agricultural income. and 
so on. We do not think that these deci- 
sions or the principles laid down therein 
can wholesale be transplanted so as to 
furnish a working definition of agricult- 
ural land. In regard to constitutional en- 
tries for instance. it is well accented thaf 
thev should be interpreted in the widest 
Possible sense. That was the principle 
followed in A. Swaminatha Mudaliar v. 

V. Ramaswami Mudaliar. AIR 1944 
Mad 401. The discussion of the concept of 
agricultural land by the Federal Court in 
Megrai v. Allah Rakhia. AIR 1942 FC 27 
and by the Privy Council on appeal. in 
AIR 1947 PC 72. is quite instructive. A 
purely subjective test. depending on the 
use to which an owner or occupant de= 
sires to put the land. would make the 
concept fluctuate with the person's 
changing mind. Eaually. to stress the 
potential user of the land for agricultural 
purpose would be to unduly enlarge the 
concept. For. almost any tvpe of land 
can be put to some agricultural use or 
purpose by intensive methods of farming 
and irrigation. A safe ‘test to go by. 
seems to have been propounded by a 
Division Bench of this Court in the deci- 
sion in the Kollengode case. viz. Venugo- 
Pala Varma Raja v. The Controller of 
Estate Duty Kerala. Ernakulam. 1966 
Ker LT 1149. The test is: Is the land one. 
on which a prudent owner would under- 
take any of the processes of farming in 
its widest sense? More or less the same 
test was laid down in Rasiklal Chimanlal 
Nagri v. Commissioner of Wealth Tax. 
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Guiarat AIR 1965 Gui. 259 and by a Divi- 
sion Bench of this Court in C. I. T. v. 
Ananthan Pillai 1972 Ker LT 160 = (1972 
Tax LR 1078). We do not understand anv 
contrary view to have been taken in the 
Full Bench decision in Officer-in-charge 
{Court of Wards) Paigah. Sir Vicar-ul- 
Umra. Hyderabad v. The Commissioner 
of Wealth Tax. Andh. Pradesh. Hvdera- 
bad. AIR 1969 Andh Pra 345 (FB). That 
Full Bench only cut down the rather 
wide observations claimed to have been 
made in a prior Division Bench ruling 
(reported in AIR 1967 Andh Pra 189) 
that the capability of the land for agri- 
cultural use is not a criterion for decid- 
ing the nature and character of the land. 
and ruled that it fs one of the important 
factors to be taken into account. 


8 Proceeding fo apply the Tes? 
as to the essential character of the land 
and as to whether a prudent owner will 
undertake the processes of farming in the 
widest sense on the land. we find it 
impossible to accept the categoric state= 
ment in the preamble of the Act that 
“the private forests in the State of 
Kerala are agricultural lands which can 
be put to cultivation.” This should. we 
think. essentially depend upon a cumula- 
tive assessment of various circumstances. 
such as. the nature of the land. its situa- 
tion. its accessibility and adaptability 
for carrying on the processes of farming. 
and the purpose for which the land is 
held. As representative of the type of 
land involved in these writ petitions we 
may refer to ground A in O. P. No. 3795 
of 1971 where it is stated that the areas 
involved are uncultivated and uncultiva+ 
ble tracts. that they abound in steep as- 
cents in forbidding heights where ordi- 
nary agricultural operations are impossi- 
ble. and ‘that the areas are situated in 
ranges of nearly 1600 ft. 3000 ft. 4950 ft. 
etc. in height. In dealing with an Act 
which regards all private forests in this 
State generally as agricultural lands. and 
proceeds to legislate on that basis. ft is 
no answer to say that the individual 
cases of some. if not all. the petitioners. 
could answer the description. As was 
pointed out by a Full Bench of this 
Court in Govinda Pillai’s case 1971 Ker 
LT 87 = (AIR 1971 Ker 295) (FB) to up- 
hold the constitutionality of a legislation 
according to the varving facts of each 
ease, would introduce into the administra- 
tion of justice. a disconcerting unpredict~ 
abilitv. usually associated with gambling. 
and that is a reproach. which the judi- 
cial system. should scrupulously endeav- 
our to avoid. 


9. The 
fii) of Article 
fo contain sufficient 


provision in sub-clause 
31-A (2) (a) itself seems 
indication that 
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forest lands cannot be regarded as agri- 
cultural lands. The clause reads: 

“(iii) anv land held or let for pure. 

poses of agriculture or for Purposes an- 
cillary thereto. including waste land. 
forest land. land for pasture or sites of 
buildings and other structures occupied 
by, cultivators of land. agricultural labo- 
urers and village artisans.” 
Jf the inclusive part of the above 
clause was not sufficient to hold. that 
but for forest lands being shepherded 
in. they would stand outside the fold of 
the category of lands dealt with bv it. 
we have the authoritv of the Supreme 
Court in Anand Brahma Shah’s case 
AIR 1967 SC 661 that the aualification 
“held or let for purposes of agriculture” 
should apply also to forest lands. That 
qualification itself conveys the idea that 
all forest lands cannot automatically be 
regarded as so “held or let.” This is what 
the Supreme Court said in Anand Brahma 
Shah’s case AIR 1967 SC 661: 

"15. We must therefore. hold that 
forest land or waste land in the area in 
dispute cannot be deemed to be an estate 
within cl. (a) (iii) unless Tit was held or 
Jet for purposes ancillary to agriculture. 
There is no dispute that the cultivated 
portion of Pargana Agori would fall 
Within Cl. (a) (iii).* 

(underlining ours} 

We find it difficult. if not fmpossi- 
ble. to perpetuate anv subtle distinction 
between lands held or let for purpose of 
agriculture under sub-clause (iii) of 
Article 31-A (2) fa). and agricultural 
lands. so as to postulate that even if 
lands cannot fall under sub-clause (iii) 
they can still be agricultural lands for 
purpose of agrarian reform. 


10. But it was said that the deci- 
sions of this Court in the Kollengode 
case — Venugopala Varma Raiah v. The : 
Controller of Estate Duty. Kerala Erna- . 
kulam 1966 Ker LT 1149 and the later Divi- 
sion Bench ruling in the same case re- 
ported in 1969 Ker LT 320 = (AIR 1969 
Ker 304) accepted that forest lands are 
agricultural lands and that the Act onlv 
gave legislative sanction to ‘the principle 
of these decisions. The legislature. it was 
said, had the Power to enact a definition 
or a declaration in regard to agricultural 
land. and the Act had done no more. 
Such definition or declaration by the 
legislature, the argument proceeded. was 
to be respected by the courts. though not 
to be regarded as conclusive. We are 
unable to. appreciate these arguments. 
What the Act has done is not to make a 
declaration. much less a definition. in 
regard to agricultural land, but to state 
axiomatically ‘that all private forests in 
the State of Kerala are agricultural lands. 








42 Ker. [Prs. 10-11] 


We do not understand the two Division 
Bench rulings of this Court rendered in 
. connection with the Kollengode case 1966 
Ker LT 1149 and 1969 Ker LT 320 = 
(AIR 1969 Ker 304) as going the full length 
of the learned Advocate-General’s - argu- 
ments. The earlier of these Division Bench 
rulings formulated. what we regard as a 
safe and satisfactorv test. for determin- 
ing what is agricultural land in the 
following words: 


“10. “Agricultural land”. as we 
understand it. is land on which a prudent 
owner will undertake any of the proces- 
ses of farming in its widest sense. The fact 
that a particular area is being used for 
agriculture may indicate that the land 
is agricultural in character. But a current 
user is by no means conclusive. During 
a Period of food shortage a building site 
which a prudent owner may never use 
for purposes of husbandry may be brought 
under cultivation because the need is 
great. the prices are high. and the ex- 
pense is of no consideration. Similarly. 
during days of national peril a scorched 
earth policy mav be followed and farm- 
ing land deprived of its vegetation. That 
tog cannot necessarily mean that the 
land had lost its agricultural character. 


ll. The test. as we have already 
Indicated. should be whether a prudent 
owner would embark on an adventure 
in agriculture in respect of the lands 
concerned. The prudent owner is the 
common man of the common law. sane 
and sensible, reasonable and responsible. 
averse to gambling and speculative ex- 
periments: but none the less prepared 
for normal risks and legitimate expendi- 
ture.” 


“With these observations. the Division 
Bench called for a finding in regard to 
the precise nature of the lands involved. 
: This was found. and the matter again 
. came up before this Court and was dealt 
with in the second Division Bench ruling 
fin Venugopala Varma Raia v. Controller 
of Estate Duty. Kerala. 1969 Ker LT 320 
= (AIR 1969 Ker 304). After auoting 
paragraph 11 of the earlier Division 
Bench ruling which we have extracted 
above. the second Division Bench ans- 
wered the question referred in the nega- 
tive. and against the Controller of Estate 
Duty. except regarding 5000 acres of 
rocky land. which was found as non-agri- 
cultural. We were informed that ‘the 
matter is now pending in appeal in the 
Supreme Court. We shall therefore be 
careful not to say anvthing which would 
Im anv manner prejudice the hearing of 
the appeal in the Supreme Court. But 
we cannot understand the second Divi- 
sion Bench rulings as anvthing more than 
the expression of a conclusion that the 
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lands involved in that particular case 
were agricultural lands. The earlier Divi- 
sion Bench ruling formulated a test. and 
the latter one applied it. True. in coming 
to a conclusion the later Division Bench 
observed in paragraph 6. somewhat too 
widely. that all forest lands in this State 
are agricultural lands in the sense that 
they can be prudently and profitably 
exploited for agricultural purposes: but 
We cannot. read these wide observations 
as unrelated to the actual facts. the con- 
clusion come to. and the ‘test applied. Nor 
can we ignore the decision of the 
Supreme Court in Anand Brahma Shah’s 
case AIR 1967 SC 661 which we have 
discussed earlier. 


iL. We may finally notice the 
decision in the Malankara Rubber and 
Produce Co’s case (W. P. Nos. 117. 


132 to 134. 149. 167. 168. 209 and 516 of 
1970 = (reported in AIR 1972 SC 2027) 
Mitter J. who delivered the judgment of 
the Supreme Court has surveved the 
position and summed up the law in the 
form of certain propositions. We shall 
extract the following passages from the 
judgment. 

“Lands which are held or let for the 
purpose of agriculture — as undoubtedlv 
most of these lands are. being covered 
with rubber. coffee etc. if held under 
a single tenure which could ‘be said to 
be equivalent to an estate — would come 
under Art. 31-A (2) (iii). but waste 
lands. forest lands. land for pastures or 
sites of buildings and other structures 
occupied by cultivators of land etc. would 
only be out of the purview of Art. 31-A 
(2) if they are held on independent 
tenures and are not parts of land held or 
let for purposes of agriculture or for 
purposes ancillary thereto. This is the 
result of the decision of this Court in 
U. P. State v. Raia Anand. 1967-1 SCR 
362 = (AIR 1967 SC 661). In that case 
it was held that in the case of a grant 
of the nature of a iagir or inam its 
acauisition for the purpose of agrarian 
reform would be protected under Art. 
31-A in spite of the fact that hundreds 
of square miles of forest land were com- 
prised therein. The Court also held that 
forest lands or waste lands etc. would 
not be deemed to be estates within cl. 
(iii) (2) of Art. 31-A unless the same 
were held or let for purposes ancillarv 
to agriculture. 


x x x x x x x 

No doubt in its counter-affidavit 
the State has made a case that “in 
Kerala within cities and municipalities 
there are tracts of cultivated lands” and 
merely because ‘the Act was applied to 
the lands situate within cities and muni- 
cipalities it did not detract from its es- 
sential character as a measure of agra- 
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rian reform. It was also submitted in the 
said affidavit: 
“Lands are agricultural lands unless thev 
are put to non-agricultural uses like the 
construction of buildings which alters 
the physical character of the land. ren- 
dering it unfit for agricultural purposes. 
Neither the principal Act nor the Amend- 
ment Act concerns themselves with com- 
merce trade or industries or buildings.” 
We find ourselves unable to accept the 
above submission. Whether lands are 
agricultural or not may depend also on 
their physical properties and situation. 
There mav be rocky lands. sandy lands. 
sites. unculturable lands. forests ete.. 
which by their very nature are not agri- 
cultural lands. So also lands comprised 
within a municipality specially in towns 
and cities cannot be stvled agricultural 
lands because agricultural operations can 
be carried on there. 


X’ x x x x x x 

Mr. Chagla also contended. apart 
from his submission on pepper and areca 
gardens which have already been noted 
that a iungle was not held for agricul- 
tural purposes and could not be acauired 
under Art. 31-A (2). A jungle unless it 
is included within an estate consisting 
inter alia of lands held for agricultural 
purposes cannot be acauired so as to have 
the protection of Art. 31-A: if the hold- 
ing or tenure in which the jungle lies 
consists onlv of jungle it cannot be so 
acquired. The same would hold good of 
dairy farms. pastures etc. 


x x x x x x x 
Our conclusions therefore are as follows: 
1. x x x x x x 
2. x x x x x x 
3. x x x x x x 
4. ps z x x x = 
5. x x xX 
6. Forest Tends and jungles would 


be exempt from the operations of the 
Act only as already indicated. Private 
forests are however specially exempted 
from acquisition under the Act.” 

We do not therefore feel that the learn- 
ed Advocate-General’s argument as to 
the force to be given to the legislative 
declaration contained in the preamble to 
the Act as to the character of forest 
lands is either well founded or of any 
assistance in this case. 

12. We are also of the view that 
the provisions of the Act. properly 
scrutinised. cannot be regarded as a 
measure of agrarian reform. Under Sec- 
tion 9 of the Act. the Government is to 
assign the lands on registry or_on lease 
to the classes of persons enumerated. 
What is the effect of assignment by wav 
of lease? The lessee in such a case does 
not get anv fixitv of tenure as the lease 
Is exempt from the provisions of Chan- 
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ter III (conferring fixity of tenure). both 
bv reason of Section 3 (vii) (which ex- 
empts leases of private forests) and by 
reason of Section 3 (i) of the Land Re- 
forms Act (which exempts leases of lands 
belonging to. or vested in. the Govern- 
ment). An exception to the rule of no 
fixity is carved out in a limited class of 
cases by the proviso at the end of clause 
3 (vii). One of the modes of the con= 
templated assignment is therefore illu- 
sory. Sections 3 (i) and 3 (vii) of Act Iof 
1964 are left intact. what is done by 
sub-sections (2) to (4) of Section 3 of the 
impugned Act being to include forest 
lands also in reckoning the ceiling limit 
for the purpose of Act I of 1964. con« 
trary to the provisions of Section 81 of 
the latter Act. And when is the assign- 
ment contemplated by Section 9 of the 
Act to be made? Only after reserving 
such extent of lands as the Government 
may deem necessary as reserved forests 
and. no doubt within two vears. as far as 
possible. One is left guessing as to what 
is the extent of lands to be treated 
as reserved forests and the balance 
if anv. left for assignment and how 
these are to be ° determined. Now. 
what is to happen to the valuable 
timber trees on these lands? (To form an 
idea of the value of the timber trees in 
these forests. see for instance the aver- 
ments in paragraphs 2 and 3 of O. P. 
No. 4018 of 1971. where it is said that a 
single log of rosewood was sold two vears 
back for Rs. 40.000/- and that the timber 
value of the forests would be abouf 
Rs. 1 crore). Presumably. the Govern~ 
ment cannot cut them while the lands 
remain as reserved forests: and pro- 
bably. at the time of assignment under 
Section 9. the lands are to be denuded 
of the ‘timber. the price going to con- 
stitute the Agriculturists Welfare Fund 
under Section 15. If so. it seems to be 
hardly within the reach of the classes of 
persons in Section 9 to pav the fabulous 
price of the trees on the lands assigned. 
From all of which. the argument that the 
scheme was onlv a device to get at the 
valuable trees on the land. assumes force. 
And how are these lands to be parcell« 
ed out and assigned to the different 
classes of persons? Private forests in the 
Malabar area of this State are vast un« 
surveyed tracts of land: and to assign 


„them without demarcation and survey 


seems not only to be impracticable. bug 
to be productive of strifes. and disputes 
as to title. and scramble for possession 
as between the assignees. When Tathunnf? 
Moopil Nair’s case AIR 1961 SC 552. re- 
lating to the validitv of the Land Tax 
Act 1955 was heard by the Supreme 
Court. hopes and promises of effecting 
a survey of these lands had been dallied 
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Act of 1961. Section 7 (6) made a promise - 


of surveving unsurveved lands. in anv 
case, before the expiry of five vears from 
the publication of the Act. but nothing 
‘was done. In 1964. the Kuttikrishna Menon 
Committee on Hindu Religious Endows 
ments recommended an expeditious sur< 
vey and settlement of forest lands te 
tackle the problems of encroachments on 
these lands. In Muhammed Kunhi v. Tahsil- 
dar. Hosdrug 1966 Ker LT 1022. this Court 
while giving directions regarding the exs 
action of land tax. reminded the Govern« 
ment of its obligations inter alia to con- 
duct a survey of the unsurveved forest 
tracts. Even now. the survey operations 
have not made any progress worthy of 
note: and the promise to assign the 
Forest lands. held out In the Act with- 
out a” demarcation and survey. and with 
the other infirmities noted. seems to be 
a mere “teasing illusion”. and a promise 
of unreality. The Government have nof 
even prescribed the terms and condi< 
tions for assignment reauired to be done 
by Section 10. We are not prepared to 
pass 'the provision as a real and genuine 
measure of agrarian reform. ` 


13. The learned Advocate-Gene- 
ral argued that the scheme of distribus 
tion sanctioned by Section 10 of the 
impugned Act. is exactly the same as 
what was sanctioned by Section 9 of the 
Kannan Devan Hills Resumption of 
Management Act 1971. which was up- 
held by the Supreme Court. It is ime 
possible to agree. In the Kannan Devan 
Hills case 1972 Ker LT 377 = (AIR 
1972 SC 2301) the preamble to the Act 
and the terms of the lease deed showed 
clearly that the lands dealt with were 
agricultural lands. In the impugned Act 
the definition of “private forests” in Secs 
tion 2 (f) excludes all cultivable portions 
and agricultural lands in the forests. and 
takes in only the rest. for the scheme of 
distribution. Again. under the impugned 
Act assignment both bv wav of registry 
and by way of lease is contemplated. and 
the latter mode of assignment would con< 
fer no fixity by reason of Sections 3 (i) 
and 3 (vii) of Act I of 1964. except in the 
limited class of cases covered bv the pro- 
viso after S. 3 (vii). The Act. in the Kan- 
nan Devan case 1972 Ker LT 377 = (AIR 
1972 SC 2301). contemplated assignment 
onlv on registry. and the scheme of dis- 


tribution envisaged thereby was a real 
and genuine one, 
14. On the plea of eauitable es= 


łoppel, raised on behalf of the petitioner 
in O. P. No. 3771 of 1971. We are of the 
view that it cannot operate against the 
provisions of the Act. The case of eaul- 
table estoppel was put thus, The petis 
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tioner company. having Initially esta 
blished itself for the production of ravon 
grade pulp. and the Government having 
bound itself to supply the raw material 
by Exts. P-2 and P-3 agreements. the 
parties came together later on. and bv. 
Exts. P-8 and P-9 G. Os. the Govern= 
ment permitted the companv to pure 
chase, and the company did purchase. 
thirty thousand acres of private forests 
from the Nilambur Kovilakam estate for 
Rupees Seventy Five Lakhs for the supna 
ly of bamboos to the factory: agreed that 
there should be a pro tanto reduction of 
the Government’s liability to supply raw 
materials under Exts. P-2 and P-3: and 
further agreed that the thirty thousand 
acres purchased by the Company be 
immune from acquisition by the Govern+ 
ment under the proposed legislation 
for acquisition of private forests for a 
period of sixty years. subject to certain 
conditions (vide Exts. P-8 dated 5-3-1965). 
We could not but raise our evebrows as 
we scammed the clause in Ext. P-8 by 
which, in ‘the year of grace 1965. the 
Government bartered awav its risht and 
conferred wholesale immunity against ac- 
quisition for sixty years in respect of 
thiry thousand acres of Nilambur forest 
land. A reversal of their policy and an 
awareness of their obligation to effect 
agrarian reform seems to have come 
about before the ink was drv on the 
agreement. But the law fs clear that the 
surrender by the Government of Its legi- 
slative powers to be used for public good 
cannot avail the company or operate 
against the Government as eauitable 
estoppel. -The decisions which have re- 
cently surveved the field are too many. 
It is enough to refer only to Sankara- 
narayanan v. The State of Kerala. ILR 
(1968) 2 Kerala 664. confirmed bv the 
Supreme Court in 1971 Ker LT 422 = 
(AIR 1971 SC 1997). to the Full Bench 
decision in Achuthan Pillai v. State of 
Kerala. 1970 Ker LT 838 = (AIR 1972 
Ker 39) and to the further decisions in 
Ramanathan Pillai’s case. 1970 Ker LT 
1008 and the Ernakulam Mills’ case 1971 
Ker LT 318. In the light of the principle 
laid down bv the above decisions the 
plea of equitable estoppel must fail. 


15. It was argued that the 
Yegislation in. question invades the field 
mapped out by Entry 52 of List I of the 
Seventh Schedule to the Constitution 
and is bad for repugnancy. A like arsu- 
ment was rejected In the Kannan Devan 
Hill Produce’s case. 1972 Ker LT 377 = 
{ATR 1972 SC 2301) and there is no force 
fin it. 

16. Having regard fo our con- 
clusions that forest lands in the State of 
Kerala. cannot generally be regarded as 
agricultural lands and therefore cannot 
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be the subiect of agrarian reform. and 
that the scheme of agrarian reform 


envisaged by the impugned Act is not 
real or genuine but only illusorv. we are 
of the opinion that the provisions of the 
Act are not protected by Article 31-A of 
the Constitution. We therefore declare 
the Kerala Private Forests Vesting and 
Assignment Act 26 of 1971 unconstitu- 
tional and void. These writ petitions are 
allowed to the extent of the above 
declaration. Wea make no order as to 


costs. 
Petitions allowed. 
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T. C. RAGHAVAN C. J. . 

V. BALAKRISHNA ERADI AND 

N. D. P. NAMBOODIRIPAD JJ. 

Jerome Fernandes. Appellant v. The 
Be-Be-Rubber Estate Ltd. Respondent. 

S. A. No. 1307 of 1966. D/- 12-7-1972. 

Index Note:-— (A) Kerala Land Re- 
forms Act (1 of 1964), Ss. 3 (1) Gii) and 13 
— Section 3 (i) (iii) applies to leases for 
industrial or commercial purposes and 
not for purposes of cultivation. There- 
fore, where a lease was granted for 35 
years in respect of garden and wet land 
for carrying on rubber or other more 
profitable cultivation, exemption under 
Section 3 (1) (iii) will not apply and Sec- 
tion 13 which confers fixity of tenure on 
lessee will apply. (Paras 5, 10) 

Index Note:— (B) Kerala Land Re- 
forms Act (1 of 1964). Ss. 3 (D (vill). 2 
(44) and 13 — Exemption under Section 
3 (1) (viii) is restricted to leases which 
were already plantations on the date of 
the grant of leases will apply. 

Brief Note: {B} The term ‘planta~ 
tion’ in Section 2 (44) denotes only land 
which is actually used by any person 
principally for the cultivation of “nlanta- 
tion crops” or ‘for ancillary purposes 
connected with such cultivation. There- 
fore. where the land leased out was not 
put to any such use on the date of the 
lease deed. Section 3 (1) (viii) will not 
apply and Section 13 will anplv. 

(Paras 9. 10) 

The nature and use of land at the 
time of the commencement of the Act is 
not a determinative factor for the ap- 
plicabilitv of Section 3 (1) (viii). No spe- 
cial significance can be attached to the 
occurrence of either the word ‘tenancies’ 
or the expression “in respect of” in 
clause (viii). (Para’ 7) 

Index Note:—- (C) Travancore- 
Cochin Compensation for Tenants Impro- 
vements Act (10 of 1956). Section 17 — 
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Tenant’s right to compensation in respect 
of improvements effected bv him accrues 
even from the date of the commencement 
of tenancy. In adiudging such claim after 
the date of the Act restrictive term of 
contract should not be heeded. 1962 Ker 
LT 593 held overruled by 19686 Ker LT 
21. (Para 11) 
Cases Referred: Chronological Paras 
1966 Ker LT 21 = 1966 Ker LJ 20. 

Peter v. Ramakrishnan Nair 
1962 Ker LT 593 = 1962 Ker LJ ; 

675. Cheeramma v. Karthiavani tt 

K. George Varghese. Thomas V. 
Jacob, for Appellant: P. K. Kurien. 
iV. Desikan. for Respondent. 

A ERADY, J.:— This 
second appeal arises out of a suit filed 
bv the appellant herein for recovery of 
possession of the plaint schedule property 
with arrears of rent up to the date of 
suit and future mesne profits. The suil 
fs in respect of an extent of 224 acres 
56 cents which forms part of a 
larger area of 259 acres 56 cents which 
had been leased out bv the plaintiffs pres 
decessor-in-office in favour of one A. C. 
M. Anthraper (deceased) as per a lease 
deed dated the 17th December. 1926. evi- 
denced bv Ext. Pl. The leasehold righf 
of Anthraper in respect of 224 acres 56 
cents included in the plaint schedule was 
transferred to the defendant company on 
the 8th Mav. 1937. under the assignment 
deed Ext. P2. The lease Ext. Pl was fora 
term of 35 vears and the said period ex- 
pired on the 17th December. 1961. There= 
after the plaintiff made demands on ‘the 
defendant for surrender of possession and 
since the defendant did not comply with 
the said demand the present suit has been 
instituted seeking the reliefs aforemen- 
tioned. 

2. The defendant company pleaded 
that it is entitled to fixitv of tenure in 
respect of the holding under the provi- 
sions of the Kerala Land Reforms Act. 
1963 (Act 1 of 1964). hereinafter referred 
to as the Act. and that therefore the suit 
for recovery of possession is not maintain- 
able. In the alternative. it was also cons 
tended that extensive improvements ex- 
ceeding Rs. 30 lakhs in value have been 
effected on the property and that in anv 
event the defendant is entitled to be paid 
fully compensation in respect of those 
improvements as a condition before it is 
called upon to surrender Possession of 
the property. 

3. Both the lower courts dis- 
allowed the plaintiff’s praver for recovery 
of possession and granted him a decree 
only for arrears of rent and future rent 
till date of passing the decree. Thev con- 
currently held that the defendant-res- 
pondent is entitled to fixity of tenure 
under Section 13 of the Act and that the 





a6 Ker. [Prs. 3-4] 


transaction of lease. under which the 
property is held by the defendant. is not 


taken out of the purview of Chapter II. 


of the Act since it does not fall within 
any of the exempted categories enumera- 
ted in Section 53 of the Act. In this second 
appeal the plaintiff challenges the cor- 
rectness of the aforesaid conclusion 
arrived at by the courts below. Though 
the trial court rejected the Dlaintiff’s 
prayer for the relief of recovery of pos- 
session it entered a finding on issue 2 
relating to the defendant’s claim for 
value of improvements. that if the praver 
for recovery of possession was to be 
granted the defendant would be entitled 
to be paid compensation onlv in respect 
of the improvements effected on the pro- 
perty subsequent to 31-10-1956 on which 
date the Compensation for Tenants Im- 
provements Act (T. C. Act 10 of 1956) 
came into force and that the defendant 
is not entitled to the value of any im- 
provements effected on the property orior 
to that date. 

Though a memorandum of cross-ob= 
fections was filed bv the defendant be- 
fore the lower appellate court challenging 
the said finding of the*trial court the 
learned Additional District Judge consi- 
dered it unnecessary to go into the said 
question in view of his conclusion that 
the plaintiff is not entitled to recover 
possession of the suit property. Since 
the question of recoverabilitv of the pro- 
perty is being agitated by the plaintiff 
before this court in second appeal. the 
defendant also has filed a memorandum 
of cross-obiections challenging the find- 
ing entered by the trial court disallowing 
compensation in respect of improvements 
effected prior to 31-10-1956. 

4, The principal point that arises 
for decision in this appeal is whether the 
transaction evidenced by Ext. Pl where- 
under the suit property is held by the 
defendant is one in respect of which the 
provisions of Section 13 of Chapter II of 
the Act conferring rights of fixitv on the 
lessee are attracted. That the defendant 
is a “tenant” as defined in Section 2(57) 
of the Act admits of no doubt. Section 
13 which occurs in Chapter II of the Act 
confers upon all tenants fixitv of tenure 
in respect of their holdings except in cases 
covered by sub-section (2) thereof which 


relates only to leases granted bv 
the members of Armed Forces while 
serving as such members within a 
period of three months immediately 


before they ioined the Armed Forces. 
Section 3 (1) of the Act. however 
lays down that nothing contened in Chap- 
ter II of the Act shall applv to the cate- 
gories of transactions referred to in clauses 
(i) to (xii) of the said section. The con- 

tention of the Plaintiff is that the suit 
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transaction falls within the scope of clauses 
(iii) and (viii) of section 3 (1) and it is 
therefore exempt from the operation of 
Chapter II of the Act wherein is contain< 
ed Section 13 which confers fixity of ten- 
Ure on tenants. We shall extract the re~“ 
levant portion of Section 3 (1) inclusive 
of the two clauses relied on bv ‘the plain- 

tiff (appellant):— 
. “3. Exemptions. (1) Nothing in this 
Chapter shall apply to— 
č % s B a 

(iii) leases of land or of buildings or 
of both specifically granted for industrial 
or commercial purposes: or 

E e z = g z 

(viii) tenancies in respect of planta~s 
tions exceeding thirty acres in èxtent.” 
The expression “plantation” Is defined 
thus in Section 2(44):— 

“ ‘plantation’? means anv land used 
by a person Principally for the cultiva- 
tion of tea. coffee. cocoa. rubber carda- 
mom or cinnamon (hereinafter în this 
clause referred to as plantation crops’) 
and includes— Š 

(a) land used by the said person for 
any purpose ancillary to the cultivation 
of plantation crops or for the preparation 
of the same for the market: 


(b) land contiguous to. or in the vici- 
nitv of. or within the boundaries of the 
area cultivated with plantation crops not 
exceeding twentv per cent of the area so 
cultivated and reserved by the said per- 
son and fit for the expansion of such 
cultivation: 

(c) agricultural lands interspersed 
within the boundaries of the area culti- 
vated by the said person with plantation 
crops. not exceeding such extent as mav 
be determined by the Land Board as 
necessarv for the protection and efficient 
management of such cultivation. 

Explanation. — Lands used for the 
construction of office buildings. godowns. 
factories. quarters for workmen. hosvi- 
tals. schools and play grounds shall be 
deemed to be lands used for the purposes 
of sub-clause (a).” 

Before we proceed to examine the scone 
of the aforesaid provisions and their 
applicabilitv to the present case it is 
necessary ‘to set out in brief the relevant 
terms of Ext. Pl. Paragraph I of the 
document savs that the lease was being 
granted since the lessee wanted a lease 
of the properties “for rubber or other 
more profitable cultivation.” The term 
of the lease was fixed as 35 years from 
the date of delivery and an annual rent 
of Rs. 750/- inclusive of Government tax 
was to be paid by the lessee in three 
instalments of Rs. 250/- each in the 
months of April. August and December 
during the first 8 vears. After the lanse 
of 8 years from the date of Ext. Pl the 
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lessee was tc pay an additional rent of 
Rs. 5/- per annum for every acre of the 
entire area comprised in the lease. After 
the expiry of the period of 35 vears or 
in ‘the event of earlier cancellation of the 
lease by the lessor on the lessee com- 
mitting default in the payment of rent 
for two consecutive -vears the leasehold 
property together with all the improve- 
ments and buildings thereon are to be 
surrendered by the lessee to the lessor 
without any compensation for such im- 
provements. The schedule to the docu- 
ment shows that the leasehold property 
was described as consisting of garden 
lands and wet lands. the larger part be- 
ing garden. 


5. We may first of all dispose of 
the appellant’s contention based on clause 
(iii) of Section 3 (1) of the Act. The appli- 
eabilitv of this clause is confined to 
leases of lands or of buildings specifically 
granted for industrial or commercial pur- 
poses. We have already extracted above 
the relevant recital in Ext. Pl mention- 
ing the purpose for which the lease was 
granted. It savs that the purpose of the 
grant was to enable the lessee to carry 
on “rubber or other more profitable cul- 
tivation” on the land. The lease was thus 
one granted for cultivation. it being left 
to be decided by the lessee in its discre- 
tion what kind of cultivation should be 
carried on in the land. We fail to see how 
such a lease can be regarded as one 
granted for ‘industrial or commercial’ 
purposes. The said contention of the 
appellant is totally devoid of merit and 
will therefore stand reiected. 

6. We shall now proceed to consi- 
der whether clause {viii) of Section 3 (1) 
of the Act is attracted to this case. By 
that clause tenancies in respect of plant- 
ations exceeding 30 acres in extent are 
exempted from the operation of the pro- 
vision of Chapter II of the Act. The 
auestion is whether the transaction under 
Ext. P-l is one creating a tenancy in 
respect of a plantation exceeding 30 acres 
in extent. The expression “plantation” 
has been defined in clause (44) of Section 
2 (already extracted supra) as mainly 
denoting anv land used by a person prin- 
cipally for the cultivation of tea. coffee. 
cocoa.. rubber. cardamom or cinnamon 
and as including also lands used bv the 
said person for any purpose ancillarv to 
the cultivation of plantation crops or for 
preparation of the same for the market. 
Going bv the said statutory definition 
only land which is actually used by any 
person Principallv for the cultivation of 
“plantation crops” or for ancillary pur- 
poses connected with such cultivation 
can be regarded as a “plantation.” In the 
present case it is not disputed that on the 
date of Ext. P-1 the lands covered bv the 
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seid lease were not being put to anv such 
use. But it is argued on behalf of the 
appellant that the determinative factor for 
the applicability of clause (viii) of Sec- 
tion 3 (1) is not the character of the Jand 
or the use to which it was being put at 
the time of granting the lease but its 
nature and use at the time of the com- 
mencement of the Act. According to the an- 
pellant. clause (viii) will applv in all cases 
where on the date of commencement of 
the Act a tenant is in Possession of land 
exceeding 30 acres in extent and thesaid 
land is used by him principally for the 
cultivation of anv one of the plantation 
crops referred to in Section 2(44). what- 
ever might have been the nature of the 
land or the type of use to which it was 
being put at the time of creation of the 
tenancy. In support of this argument 
great stress is laid by the appellant’s 
counsel on the fact that the wording em- 
ployed by the legislature in clause (viii) 
for describing the exempted categorv of 
transactions is “tenancies_in respect of 
plantations.” It is argued that if the inten- 
tion of the legislature was to confine the 
scope of the exemption to transactions of 
leases of lands which are alreadv under 
cultivation with plantation crops and which 
thereby fulfil the definition of ‘vlanta- 
tion.” then the clause could have been 
worded as “leases of plantations” as has 
been done with respect to private forests 
in- clause (vii). According to the appel- 
lant’s contention ‘the legislature has de- 
liberately used the words “tenancies in 
respect of plantations” with the obiect 
of bringing within the scope of the exe- 
mption all transactions whereunder there 
is a subsisting tenancy in respect of land 
which satisfies the definition of a planta- 
tion on the date of coming into force of 
the Act. 


7. For testing the soundness of 
the above arguments advanced on behalf 
of the appellant an examination of the 
wording used in the remaining clauses 
of Section 3 (1) of the Act is helpful. It 
is convincingly disclosed by such a scru- 
tiny that no special significance can be 
attached to the occurrence of either the 
word “tenancies” or the expression “in 
respect of” in clause (viii). 


The said expressions have been em- 
ployed in some of the other clauses also 
wherein the context is such that the 
reference can only be to a transaction 
whereby the property satisfying the des- 
cription given in the concerned clause 
has been leased out. For example. clause 
fv) deals with “tenancies in respect of 
land or of buildings or of both created 
by mortgagees jin possession 
and clause fvi) refers to “tenancies in 
respect of land or of buildings or of both 
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created by persons having only life inter- 
est or other limited interest in the land 
or in the buildings.” Reference may also 
be made to clause (ix) which deals with 
“tenancies in respect of kayal padase- 
kharams of Kuttanad area” and clause 
(x) which deals with “tenancies in res- 
pect of sites. tanks and premises of any 
temple, mosque or church . 
There can be no doubt that the exemp= 
tions granted under the aforesaid clauses 
will be attracted only if the transaction 
of tenancy was even at its inception one 
fin relation to property of the nature 
specified therein. We do not find anv 
warrant for assuming that the legislature 
intended: to use the same words “tenan- 
cies in respect of’ in any different sense 
while enacting clause (viii) which forms 
part of the very same section. 


8. In this connection we think, it 
will be useful to refer briefly to the cor- 
responding provisions dealing with the 
grant of exemption to plantation leases 
which were contained in the earlier 
tenancy legislations in force in this State. 
The relevant provision in the Malabar 
Tenancy Acf. 1929 was Section 2 (1) 
which was in the following terms:— 


_ “2. Exemption, == Nothing in this 
‘Act shall apply toz 


_ (D) lands transferred by a landlord 
for felling timber or for fugitive culti- 
vation or for planting tea. coffee. rubber. 
cinchona or any other special crop pres- 
tribed by a rule made by the Local 
Government. or the erection of any build- 
ing for the purpose of. or ancillary to. 
the cultivation of such crop. or the pre- 
paration of the same for the market: 

R 8 & Ei 2 £ = gz 


Section 3 fe) of the Kerala Stav of Evic- 
tion Proceedings Act. 1957 (Act 1 of 1957) 
was couched in almost identical language 
and it ran thus:— 

*3. Application => Nothing in this 
Act shall apply to:—~ 
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(c) lands transferred for felling tim- 
ber or for planting tea. coffee. rubber or 
any other special crop prescribed by a 
rule or order made by the Government 
or the erection of any building for the 
purpose of or ancillary to the cultiva- 
tion of such crop or the preparation of 
the same for the market.” 

When the Kerala Agrarian Relations Act. 
1960 (Act 4 of 1961) was enacted there 
was a marked change in the language 
used by the legislature while dealing with 
the above subject. Under Section 3 (viii) 
of Act 4 of 1961 “tenancies in respect of 
plantations exceeding thirty acres in ex- 
tent” were exempted from the ‘operation 
of Chapter II of that enactment. the ex~ 
pression “plantation” being defined in 
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Section 2 (39) of that Act in the same 
manner as has been done by the present 
Act (Act 1 of 1964). Whereas thé earlier 
enactments declared that none of their 
provisions will applv to lands transferr- 
ed for planting tea. coffee. rubber or anv 
other notified special crop. a totally 
different phraseology was used in Act 4 
of 1961 as a result of which the scope of 
the exemption was considerably narrow- 
ed down. To that extent there was uns 
doubtedly a change in the legislative 
policy in relation to the grant of exemp- 
tion for plantations. The legislature when 
it enacted Act 4 of 1961 must certainiv 
have had before it the earlier enactments 
which were being repealed and substitut- 


‘ed by a more comprehensive legislation 


and hence it is only reasonable to think 
that there must clearly have been a 
definite purpose in departing from the 
wording that had been used in the sama 
context in the earlier enactments and in 
couching the exemption clause in totally 
different terminology. It appears to us 
that the legislative intent underlving the 
change of wording is to confine the scope 
of the exemption to transactions where- 
under lands satisfying the statutory 
definition of “plantation” and having an 
extent of more than 30 acres have been 
let out to tenants. 


9. It mav well be that the Jesi+ 
slature thought that it will not be fair or 
proper to deny the benefit of fixitv of 
tenure to lessees who might have taken 
on lease extensive Parambas or waste 
lands and might have in course of time 
by their hard toil developed them into 
plantations. Even under the provisions of 
the Malabar Tenancy Act such a tenant 
was entitled to fixity of tenure unless the 
lease itself was one granted specifically 
for the purpose of raising a plantation. 
Tf the Interpretation of Section 3 (1) (viii) 
contended for by the appellant is to be 
accepted, even such tenants in Malabar 
who had pre-existing rights of fixitv under 
the Malabar Tenancy Act would be di~ 
vested of that valuable right and rendered 
Hable to be evicted. We do not think that 
the legislature would have intended such 
an anomalous consequence. Thus going by 
the clues furnished by the statutory 
history preceding this legislation and also 
bv the express language used in Sec- 
tion 3 (1) (viii) we are clearly of opinion 
that it is more reasonable to conclude 
that the intention of the legislature was 
to restrict the scope of the exemption to 
leases of lands which were alreadv 
a nuo! on the date of the transac- 

ons. 


10. In the light of the above dis- 
cussion ft is manifest that the transac- 
tion evidenced by Ext. P-1 whereunder 
the suit property is held bv the defendant 
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does not fall within the scone of Sec- 
tion 3 (1) (viii) of the Act. The Courts 
below were therefore perfectly right in 
holding that the defendant is entitled to 
fixity of tenure and in disallowing the 
plaintiffs prayer for recovery of posses= 
sion of the plaint schedule property on 
that ground. 


11. Inasmuch as we have found 
that the defendant is not liable to be 
evicted from the property it is not strict- 
iv necessary for us to consider the aues+ 
tion raised in the memorandum of cross- 
objections respecting the defendant’s 
claim for compensation for the improve- 
ments effected prior to 31-10-1956. How- 
ever. since the point has been argued be-s 
ffore us by counsel on both sides we shall 
proceed to record our conclusion on the 
said auestion as well. The finding of the 
trial Court that the defendant is entitled 
to get compensation only for the improve- 
ments effected on the property sub- 
sequent to 31-10-1956 was based entirely 
on the ruling of a learned single Judge 
of this Court reported in Cheeramma v. 
Karthiayani. 1962 Ker LT 593. It was held 
therein that Section 17 of the Compensa~ 
tion for Tenants Improvements Act (T.C. 
Act 10 of 1956) had only prospective 
operation and that in regard to the 
improvements effected _ before the 
commencement of the said Act the parties 
will be governed only by their contract. 
The said decision (1962 Ker LT 593) was 
subsequently overruled by a Division 
Bench of this Court in Peter v. Rama- 
krishnan Nair. 1966 Ker LT 21. The Divi- 
sion Bench held that under Section 17 of 
the Compensation for Tenants Improve- 
ments Act the tenant has been conferred 
a right to receive compensation in respect 
of the improvements effected bv him 
even from the date of commencement of 
the tenancv and that in adiudging claims 
for such compensation after the date of 
the Act the restrictive provisions in the 
contract should not be heeded. We are in 
respectful agreement with the above 
statements of the law. We accordingly 
hold that the trial Court was in error in 
disallowing the defendant’s claim for the 
improvements effected on the holding 
prior to 31-10-1956. The memorandum of 
cross-objections will stand disposed of 
accordingly. 


12. In the result. the second ap- 
peal is dismissed. but in the circumstances 
of the case we direct the parties to bear 
their respective costs- 

Appeal dismissed. 
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Ponnamma, Appellant v. Rama- 
nathan, Respondent. 

Second Appeal No. 
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_ Index Notes-= Torts — Liability — 
Proprietor of a workshop is answerable 
for the damage done to a vehicle bv his 
employee. AIR 1967 Ker 19. Followed. 
(X-Ref: Contract Act (1872). S. 161). 


Brief Note— The position of the 
proprietor of the workshop who invites 
the public to take vehicles there for re- 
pairs is nothing but that of a bailee. It is 
undoubtedly the duty of the proprietor 
of the workshop to carry on the neces- 
sary repairs and return the vehicle to the 
owner in the proper condition. If the pro- 
prietor of the workshop entrusts that 
duty to his emplovee. he is undoubtedly 
answerable for the way in which the 
emplovee dealt with the vehicle under 
repair. It is immaterial whether the 
servant was negligent or he acted 
fraudulently or dishonestly. The proprie- 
tor of the workshop is answerable for 
any damage done to the vehicle bv the 
employee. 

(Para 3) 


Paras 


112 of 1969. 


Cases eferred: Chronological 

ATR 1967 Ker 19 = 1966 Ker LT 
607. Gopalakrishnan Embrandiri 
v. Krishnankutty 


K. Sreedharan. for Appellant: 
P. Sukumaran Nair. for Respondent. 


JUDGMENT:— This is an action in 
fort; and the question is whether the Ist 
defendant is liable for the negligence of 
his employee. the second defendant. On 
14-7-1961 at about 1.30 pm. the 2nd 
plaintiff took the motor car bearing re- 
gistration No. KLT 825 belonging to his 
brother. the ist plaintiff. to a motor 
workshop called Vasanthi Motor Work- 
shop owned bv the 1st defendant. The 
2nd defendant a mechanic and an em- 
ployee of the workshop did some repair 
work. The 2nd plaintiff took back the 
vehicle. but on road he found that the 
old trouble persisted. The vehicle was 
again taken back to the workshop at about 
4.30 p.m. The vehicle was left there and 
the 2nd plaintiff came to the workshop 
round about 5.30 p.m. to take back the 
vehicle. He then found the car lving in a 
ditch near the workshop with serious 
damage to the vehicle On enauirv the 
Plaintiffs found that the 2nd defendant. 
the mechanic attached to the workshop, 
after repairing the car took it out for 
frial and ran into this accident. The car 
was subsequently got repaired at another 
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workshop at an expense of Rs. 2.800/-. 
The action is for recovery of that amount 
from defendants 1 and 2. Both the defen- 
dants were at one în contending that 
there was no entrustment of the vehicle 
to the Ist defendant and that the Ist 
defendant is not at anv rate liable. There 
was also a vague plea that the 2nd defen- 
dant was not a regular emplovee of the 
Ist defendant. The trial Court gave a decree 
to the plaintiff against the 2nd defendant. 
and exonerated the 1st defendant from 
liability. on the ground that there was no 
entrustment of the vehicle with the 1s€ 
defendant himself. On appeal bv the 
plaintiffs the lower appellate Court 
found that the Ist defendant was present 
in the workshop when the car was given 
for repairs and conseauentiv a decree was 
given to the plaintiffs against the Ist 
defendant as well. 


2. The legal representative of the 
Ist defendant who has preferred this an- 
peal contended that the vehicle involved 
in the accident was not entrusted with 
the Ist defendant. The 1st defendants 
case in Ext. P-17 replv notice sent bv him 
in answer to the suit notice was that on 
the relevant date he was not in his work- 
shop. In the written statement the total 
absence from the garrage was converted 
into one for absence for the maior dart 
of the day. At the evidence stage the Ist 
defendant admitted that he was in the 
workshop ti in the noon and that 
thereafter he went out in connection 
with the trial of the car of D. W. 2 re- 
paired in the workshon and came back 
only at about 6.00 p.m. The evidence of 
D. W. 2 was read before me. I am inclined 
to agree with the finding of the Court be- 
low that much reliance cannot be placed 
upon that evidence. and conclude that 
between 12.00 in the noon and 6.00 in the 
evening the Ist defendant was awav from 
the workshop. There are enough 
circumstances to suspect the truth. of the 
case put forward bv the ist defendant: 
and I am inclined to agree with the find- 
ing of the Court below that the car was 
left in the care of the Ist defendant by 
the 2nd plaintiff for carrving on the 
necessary repair work. In view of this 
finding I am not considering the question 
whether. the phvsical presence of the 1st 
defendant in the workshop was necessary 
at the time when the car was taken there 
for the purpose of constituting entrust- 
ment of the car. 


3. The alternative contention 
raised before me is that the unauthoris- 
ed driving of the vehicle by the 2nd de- 
fendant cannot be deemed to be an act 
tin the course of his employment”. There 
cannot be anv doubt that the 2nd defen- 
rant wae a mechanic employed by the 1st 
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defendant for doing repairs to the vehi 
cles taken to the workshop. In fact. on the 
first occasion on the same dav it was the 
2nd defendant who did some repairs to 
the car. The question. therefore. is whe~ 
ther the taking out of the vehicle for the 
purpose of testing can be deemed te be 
Part of the work of the mechanic. The 
answer given to such a auestion was in 
the affirmative in Gopalakrishnan 
Embrandiri v. Krishnankuttv. 1966 Ker 
LT 607 = (AIR 1967 Ker 19). In that 
case this Court observed: 


. “On the: facts found. the 4th 
defendant was emploved to repair the 
steering column of the lorrv. If in the 
course of that work or at the 
end of the work he drove the lorrv in 
order to see whether the work he 
did was right and effective that must 
necessarily be part of his carrvine out 
work and therefore. within the scone of 
his emplovment. though not authorised.” 
I respectfully agree. In one sense it mav 
not be necessary to consider whether the 
taking out of the ear for the purpose of 
testing by the 2nd defendant mechanic 
was in the course of his emplovment for 
the purpose of determining the liabilitv 
of the Ist defendant. The question whe« 
ther a particular act done by a servant 
was “in the course of his employment” 
would depend on the nature of the dutv 
owed by the master towards the person 
whose property has been damaged. The 
question in such cases invariablv is whe- 
ther the master owed a dutv to a third 
party. Here is the proprietor of a work« 
shop who invites the public to take vehi= 
cles there for repair. They take their 
vehicles to the workshop for carrving on 
necessary repairs thereto. They see 
the vehicles with the proprietor. The posi- 
tion of the proprietor of the workshop 
is nothing but that of a bailee. It is un- 
doubtedly the duty of the proprietor of 
the workshop to carry on the necessary 
repairs and return the vehicle to the 
owner in the prover condition. If the 
proprietor of the workshop entrust that 
dutv to his emplovee. he is undoubtedly 
answerable for the wav in which the em- 
ployee dealt with the vehicle under re- 
pair. It is immaterial whether the ser- 
vant was negligent or he acted fra- 
udulently or dishonestly. The proprie- 
tor of the workshop is answerable for 
anv damage done to the vehicle by the 
emplovee. Viewed from that angle there 
cannot be anv doubt that the 1st defen- 
dant was answerable for the damage done 
to the vehicle by the 2nd defendant 
irrespective of the auestion whether the 
taking out of the vehicle for trial is par 
and parcel of the repair of the vehicle 
The Court below was. therefore. right. 


in making the Ist defendant also liable, 
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The appeal. therefore. fails: and it 
fs hereby dismissed. I make no order as 


to costs. 
Appeal dismissed. 
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Brief Note: — (C) The requirements 
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lands leased happen to belong to, or become 
vested in, the Government or a ‘Corporation 
owned or controlled by the Government etc. 
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(Para 5) 


Index Note: — (D) Kerala Land Re- 
forms Act (1 of 1964), Section 3 0 0 — 
State Bank of Travancore is a Corporation 
contemplated by Section 3 Q © and can 
plead the exemption engrafted by that sec- 
fion. (ara 7) 
Cases Referred: Chronological Paras 
‘AIR 1973 Ker 45 = 1972 Ker LT 

613 (FB), Rt. Rev. Dr. Jerome Fer- 
nandez v. Be-Be-Rubber Estate Ltd. 
1971 Ker LT 174 = 1971 Ker LJ 296, 
Ouseph Pappu v. Board of Trustees 
AIR 1970 Ker 40 == 1968 Ker LT 
865, Abdul Hameed Rawther v. Bala- 


krishna Pillai 
TLR (1963) 1 Ker 


4 


te 


1963 Ker LJ 556 = 
712, Muthorakutty v. Ayissa Bi 

AIR 1953 Mad 884 = (1952) 1 Mad 
LJ 227, Kodali Bapayya v. Yadavalli 
Venkataratnam 


LP/LP/G952/72/SNV 


Jacob y. State Bank of Travancore (FB) (G. Nambiyar J.) 


| 


[Prs. 1-2] Ber. 51 


AIR 1953 Trav Co 534 = 1953 Ker 
LT 464 (FB), Dr. V. N. Krishna 
Iyer v. Pappi Warasyar Sankunny 
Warrier 

AIR 1928 Mad 687 = 110 Ind Cas 
398, Moosa Kutty v. Kovilakath Thekke Z 

1910 Mad WN 794 = 9 Mad LT 198, 

Kelu v. Ammad Kully 


T. S. Venkiteswara Iyer and P. K. 
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(for No. 1) and T. T. Uthuppu (for No. 2), 
for Respondents. 

GOPALAN NAMBIYAR, J. This 
appeal is by the 3rd defendant in a suit for 
eviction and recovery of possession on the 
basis of Ex. P-3 lease dated 27-7-1956 grant- 
ed to the ist defendant in the suit for a term 
of one year on a rent of Rs. 480/-. The les- 
sor was the Travancore Forward Bank which, 
consequent on the amalgamation of Banks, 
was taken over in or about 1960 by the State 
Bank of Travancore, which instituted the 
suit. The appellant and the 2nd defendant 
had a contention that Ex. P-3 lease was 
benami for their benefit, but this was found 


- against by the trial court and was not repeat- 


ed before us. The appellants claimed to be 
entitled to fixity of tenure under Section 13 
of the Kerala Act 1 of 1964. But this was 
found against, by reason of the exemption 
contained in Section.3 (1) @ of the Act. 
Their further contention that the suit was 
bad for want of a proper notice to quit, was 
also found against on the ground that there 
was a contract to the contrary which was 
sufficient to dispense with the statutory re- 
quirement of a notice. These two conditions 
alone have been pressed before us. ~ 


2. First, as to the question of notice. 
Ex. P-3 is for a term of one year which 
expired on 27-7-1957. The suit was filed on 
9-10-1965. There was no assent by accept- 
ance of rent, to the continuance in posses- 
sion of the defendants since the expiry of the 
tenancy and prior to the institution of the 
suit. But they continued in possession. The 
plaint treated the Ist defendant as tenant 
and defendants 2 and 3 as sub-tenants, and 
claimed arrears of rent for three years prior 
to the suit at the rate stipulated in Ex. P-1 
and future rent at the rate of Rs. 500/-. Both 
were decreed by the court below only at 
Rs. 480/- per year. In the circumstances, we 
are of the opinion that the plaintiff had 
“otherwise assented” to the continuance in 
possession of the defendants as tenants with- 
in the meaning of Sec. 116 of the Trans- 
fer of Property Act and that there was a 
tenancy by holding over subsequent to the 
expiry of the period of Ext. P-3. As a result, 
the lease Ex. P-3 would stand statutorily 
renewed from year to year. 

Ex. P-3 contained two terms which we 
may notice. One was that on the expiry of 
the term, the Ist defendant would surrender 
possession of the property whenever demand- 
ed without any opposition or contest; and the 
other, that if the lessee defaulted payment of 
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rent for two consecutive months, or damaged 
the building or the trees in the property, 
then, without any regard to the term, the 
lessee shall be liable to surrender possession 
and the lessor shall have the right to evict. 
For the respondent-landlord it was contended 
that both these terms in Ex. P-1 would be 
statutorily incorporated in the tenancy - by 
holding over and that either of them would 
be a sufficient contract to the contrary to ex~ 
clude the statutory notice, required by Sec- 
tion 106 of the Transfer of Property Act. 
That the first of these provisions would not 
have such effect, was ruled by one of us, 
(the Chief Justice) sitting alone in Moothora- 
kutty v. Ayissa Bi, 1963 Ker LJ 556 follow- 
ing the principle of the décision of a Divi- 
sion Bench of the Madras High Court in 
Kodali Bapayya v. Yadavalli Venkataratnam, 
AIR 1953 Mad 884, The view was approved 
by Division Bench of this Court in Abdul 
Hameed Rawther v. Balakrishna Pillai, 1968 
Ker LT 865 = (AIR 1970 Ker 40). We think 
it unnecessary, for the purpose of this case 
to express a final and concluded opinion as 
to whether a clause to surrender on demand 
without contest and without opposition, 
would be a contract to the contrary, so as to 
exclude the statutory notice required by Sec- 
tion 106. Two of us, (myself and Viswana- 
tha Iyer, J.) share some doubt as to whether 
the decision in Kodali, Bapayya’s case, AIR 
1953 Mad 884 is not in direct conflict with 
the two prior Division Bench rulings referred 
to therein and sought to be distinguished, 
namely Moosa Kutty v. Kovilakath Thekke, 
AIR 1928 Mad 687 and Kelu v. Ammal 
Kully, 1910 Mad WN 794. But we are of 
the opinion that the latter clause providing 
for liability to surrender and right to evict, 
if rent for two consecutive months is de- 
faulted, was a clear contract to the contrary. 
We cannot accept the appellant’s contention 
that this clause would have operation only 
during the currency of Ex. P-3 lease. Ex. 
P-3 lease gets renewed statutorily from year 
to year, with the result, that this term is also 
statutorily incorporated into the tenancy by 
holding over. Being so, there is no need for 
a notice to quit, and the two months’ conse- 
cutive default in payment of rent, itself af- 
fords a cause of action for eviction. 


3. Next, as to whether the Ist defen- 
dant (or the appellant) is entitled to fixity of 
tenure. Fixity of tenure is sought to be de- 
nied by reason of Section 3 (1) @ of the 
Kerala Land Reforms Act, which after ail 
its amendments, upto date reads as follows:— 


“3. (1) Nothing in this Chapter shall 
apply to — (i) leases of lands or of build- 
ings or of both belonging to or vested in the 
Government of Kerala or the Government of 
any other State in India or the Government 
of India or a local authority or the Cochin 
Port Trust or a corporation owned or con- 
trolled by the Government of Kerala or the 
Government of any other State in India or 
the Government of India: 


ALR 


Provided that in the case of a sub-lease 
of Kandukrishi lands or a mortgage of such 
lands falling under Section 4-A, granted op ` 
created by a tenant holding such lands under 
the Government, the provisions of Sections 13 
to 26 shall, so long as the lease granted by 
the Government subsists, apply to the tenant 
or mortgagee holding under the sub-lease or 
mortgage, as the case may be, as they apply 
to a tenant holding lands other than Govern- 
ment lands. 


Explanation I — ‘Lands belonging to of 
vested in the Government of Kerala’ shall, 
for the purposes of this clause, have the 
same meaning as ‘Government lands’? under 
sub-section (1) of Section 2 of the Kerala 
Government Land Assignment Act, 1960, but 

es subsisting at the commencement of this 
Act of lands escheated to the Government 
shall not be deemed to be leases of lands 
belonging to or vested in the Government 
of Kerala if the lessees or their predeces- 
sors-in-interest were in possession of the 
Jands at the time of escheat as tenants under 
leases whether current or time-expired. 

Explanation IA— Lands, the right, title 
and interest in respect of which have vested 
in the Government under sub-section (9) of 
Section 66 or Section 72, shall not be deem- 
ed to be lands belonging to or vested in the 
Government of Kerala for the purposes of 

clause. 


Explanation IB— For the purposes of 
tbis clause, lands held under leases whether 
current or time expired at the time when 
such lands came to belong to or vested in 
a local authority shall not be deemed to be 
lands belonging to or vested in a local au- 
thority if the lessee or bis successor-in-inte- 
rest was continuing in possession of such 
lands at the commencement of this Act. 


Explanation H— For the purposes of 
this clause, ‘kandukrishi Jands’ means lands 
covered by the Kandukrishi Proclamation, 
1124 and includes kandukrishi pattam and 
kandukrishi thanathu Jands, but shall not in- 
clude lands assigned on registry under the 
Kandukrishi Land Assignment Rules, 1958; 
or 


(ii) leases only of buildings, including 
a house, shop or warehouse, and the site 
thereof, with the land, if any, appurtenant 
thereto.” 


4. Counsel for the appellant con- 
tended that Section 3 (1) @ must be applied 
with respect to the time when the lease was 
granted and not with respect to the date of 
the commencement of the Act, or any sub- 
sequent date. So viewed, it was said that at 
the time of Ex. P-3 lease, there was neither 
the Government nor any Corporation own- 
ed or controlled by the Government, in the 
picture, and therefore the rule of fixity of 
tenure would operate unhampered by the 
exemption. Reliance was placed on two deci- 
sions of this Court, and one of the Trav.~ 
Cochin High Court namely, Ouseph Pappu’s 
case, 1971 Ker LT 174; Rt. Rev. Dr. Jerome 
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Fernandez v. The Be-BRe-Rubber Estate Ltd., 
1972 Ker LT 613 = (AIR 1973 Ker 45) 
(FB) and Dr. V. N. Krishna Iyer v. Pappi 
Warasyar Sankunny Warrier, 1953 Ker LY 
464 = (AIR 1953 Trav-Co 534) (FB). The 
first of these decisions, Ouseph Pappu’s case, 
1971 Ker LT 174 emphasised that the domi- 
nant aspect of the exemption was that it 
relates to leases of land belonging to the 
Government, and beyond this it was not 
necessary to show that the leases themselves 
had been granted by the Government. In 
that case, the exemption was pleaded and 
the plea of fixity of tenure was sought to 
be defeated, by the Sree Rama Krishna Ad« 
vaithasramam Kalady, to whom a fairly 
vast extent of forest lands had been granted 
on Kuthakapattom by the Government and 
who sought to evict the assignee of varam- 
dars in respect of a portion of the property. 
It was held that the assignee of the varam- 
dar was not entitled to fixity by reason of 
the exemption contained in Section 3 (1) @ 
of the Act, and that the exemption could be 
pleaded by the Asramam as well, and not 
by the Government alone. The decision has 
no application. 


In Rt. Rev. Dr. Jerome Fernandez’s 
case, 1972 Ker LT 613 = (AIR 1973 Ker 
45) (FB), a plea of fixity was raised in 
respect of nearly 200 acres leased on 17th 
December, 1926, under Sections 3 (1) (iii) 
and 3 (1) (viii) of the Land Reforms Act. 
Under Section 3 (1) (iii) fixity of tenure 
could not be claimed in respect of leases of 
lands or buildings or on both specifically 
granted for industrial or commercial pur- 
pose; and under Section 3 (1) (viii) it could 
not be claimed in regard to tenancies in 
respect of plantations exceeding 30 acres in 
extent. The plea based on Section 3 (1) 
Gil) was repelled on the ground that the 
terms did not disclose a grant for the pur- 
poses mentioned. The argument about Sec~ 
tion 3 (1) (viii) was that it would apply in 
all cases where, on the date of the com- 
mencement of the Act, a tenant is in pos- 
session of ‘plantation’ as defined in Section 
2 (44) of the Act, and the land is used prin- 
cipally for cultivation of any one of the 
plantation crops, irrespective of the nature 
of the land or the type of use to which it 
was being used at the time of the creation 
of the tenancy. This was rejected by the 
Full Bench. In the course of doing so, the 
Full Bench observed: 


“For testing the soundness of the above 
arguments advanced on behalf of the appel- 
lant an examination of the wording used in 
the remaining clauses of Section 3 (1) of 
the Act is helpful. It is convincingly dis- 
closed by such a scrutiny that no special 
significance can be attached to the occur- 
rence of either the word ‘tenancies’ or the 
expression ‘in respect of? in Clause (viii). 
The said expressions have been employed in 
some of the other clauses also wherein the 
context is such that the reference can only 
be to a transaction whereby the property 
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satisfying the description given in the con- 
cerned clause has been leased out. For ex- 
ample, clause (v) deals with ‘tenancies in 
respect of land or of buildings or of both 
created by mortgages in possession............ 7 
and Clause (vi) refers to ‘tenancies in res- 
pect of land or of buildings or of both creat- 
ed by persons having only life interest op 
other limited interest in the land or in the 
buildings’. Reference may also be made to 
Clause (ix) which deals with ‘tenancies in 
respect of kayal padasekharams of Kutta- 
nad area’ and Clause (x) which deals with 
‘tenancies in respect of sites, tanks and pre- 
mises of any temple, mosque or church...... 
ew...» There can be no doubt that the ex- 
emption granted under the aforesaid clauses 
will be attracted only if the transaction of 
tenancy was even at its inception one in re- 
lation to property of the nature specified 
therein. We do not find any warrant for 
assuming that the legislature intended to 
use the same words ‘tenancies in respect of’ 
in any different sense while enacting Clause 


(vii) which forms part of the very same 
section.” 
After noticing the legislative history 


relating to the grant of exemption to planta- 
tions, the Full Bench concluded that the in- 
tention of the legislature was to restrict the 
scope of the exemption to leases of lands 
which were already plantations on the date 
of the transactions. The Full Bench was 
really concerned with the scope of Section 
3 (1) (viii) of the Act. In defining the same, 
it adverted to the provisions of Sections 3 
M 0 3 © (Wi, 3 G) (x) and 3 
(1) (&) of the Act. Dr. V. N. Krishna Tyer’s 
case, 1953 Ker LT 464 = (AIR 1953 Trav- 
Co 534) (FB) was concerned with question 
of the scope of the construction of Section 
3 of the Cochin Verumpattomdars Act 8 of 
1118, which provided by clause (f) that the 
Act did not apply to leases of land situated 
within the limits of the municipalities. There 
was a proviso which stated that the restric- 
tions in the clause shall not apply to lands 
used for the cultivation of paddy within the 
limits of the municipalities or lands held in 
Tharikuthu right in Chittur Taluk. What 
the Full Bench was concerned with was the 
point of time at which lands within the 
municipality should be used for cultivation 
in order to have the benefit of the Act. The 
Full Bench observed: 


“3. The three points of time that arise 
for consideration are: 


(a) the date of the lease; 

(b) the date of the Act; and 

(c) the date on which eviction is sought. 

The emphasis is definitely on the de- 
mise — all that “the exception to an excep- 
tion” does is to bring within the ambit of 
the Act two types of leases within the Muni- 
cipalities, namely, (a) leases of lands used 
for the cultivation of paddy; and (b) leases 
of lands held in Tharikuthu right in the 


- Chittur Taluk — and thane st 
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not free’ from difficulty we think that the 
date intended to be material is the date of 
the lease and no other.” 


It is enough to observe that the deci- 
sion -— stated to be not free from difficulty 
— is certainly no authority for the proposi- 
tion that in all exemption clauses of the 
type considered it is the date of the lease 
that is material. 


5. Looking to clause 3 (1) G) alone, 
it might be possible to say that the test is 
the existence of the relevant state of affairs 
contemplated by it on the date of the lease. 
But to so construe the section in respect of 
a lease granted fifty or sixty years back 
would be to ignore the rights of the Gov- 
ernment or a Corporation owned or con- 
trolled by the State etc. which have super- 
vened since the date of the lease. Corpora- 
tions owned or controlled by the Govern- 
ment are comparatively new creatures of 
law, and vesting in the Government in dif- 
ferent modes and forms and for different 
purposes is a legislative device which has 
come into prominence in recent times. We 
doubt if the legislative intent was to ignore 
these recent statutory creations and to con- 
centrate only on the time when the lease 
was granted. But we are not left completely 
in the region of speculation. For, we have 
certain Explanations appended to Section 
3 (1) @ which throw a flood of light on the 
content of the section. Explanation I would 
be unnecessary if the scope of the exemp- 
tion were irretrievably fixed by reference to 
the circumstances existing at the time of the 
lease. That Explanation indicates clearly 
enough, that the escheat to the Government 
may be subsequent to the lease. Explanation 
I-A again, would be redundant if a vesting 
subsequent to the lease is irrelevant. Expla- 
nation I-B too, affords yet another pointer 
that a vesting or devolution of ownership 
subsequent to the grant of the lease is not 
ruled out. Though that Explanation pro- 
vides that a subsequent devolution of owner- 
ship or vesting in a local authority shall not 
be deemed te be of land ‘belonging to or 
vested in, a local authority’, the Govern- 
ment, and a Corporation owned or control- 
led by the State are significantly omitted 
(escheat alone being provided by Explana- 
tion D. The implication is that devolution of 
ownership on, or a vesting in, the Govern- 
ment or a Corporation, shall be deemed to 
be a ‘belonging to or vesting in’ these enti- 
ties for the purpose of Section 3 (1) (i). We 
are therefore of the opinion that the re- 
quirements under Section 3 (1) (i) would be 
satisfied even if lands leased happen to be- 
long to, or become vested in, the Govern- 
ment or a Corporation owned or controlled 
by the Government etc. subsequent to the 
grant of the lease. 


6. By reason of the transitory pro- 
visions enacted by Section 108 of the Kerala 
Act 35 of 1969 as subsequently amended, 
this appeal has to be judged and decided in 


aarardance with the nrnvisinns of Act T of 


A.L R. 


1964 as amended till date; and therefore, 
whatever be the point of time at which the 
various Explanations happened to be tack- 
ed on piecemeal to Section 3 (1) @ of the 
Act, all of them have free play for pur- 
poses of this appeal. 


7. Then it was contended by the 
appellant that the Corporation in this case, 
viz., the State Bank of Travancore, is not 
one owned or controlled by the State. We 
were taken through the provisions of the 
State Bank of India Act, 1955. The State 
Bank of India (Subsidiary Banks) Act, 1959, 
and the Reserve Bank of India Act, 1934. 
The position disclosed is that the Reserve 
Bank of India owns not less than 55% of 
the shares in the State Bank of India, and 
cent per cent of the shares in the Reserve 
Bank of India are owned by the Govern- 
ment. We find too, that a subsidiary bank 
such. as the State Bank of Travancore is 
to act, as an agent of the State Bank of 
India if required (Section 36 of the Subsi- 
diary Banks Act, 1959), and that the State 
Bank of India is to act as an agent of the 
Reserve Bank if so required (Section 32 of 
the State Bank of India Act). Again, under 
Section 37 of the Subsidiary Banks Act, 
the Central Government has power, after 
consultation with the Reserve Bank, to 
direct the subsidiary banks to carry on any 
business or to prohibit such banks from 
carrying on any business. Under Section 24 
of the Subsidiary Banks Act, the State Bank 
has the right of issuing any directions, and 
the subsidiary banks are bound to comply. 
Section 25 provides for the constitution of 
the Board of Directors of the Subsidiary 
Bank. Section 27 provides that the General 
Manager of a Subsidiary Bank who is to 
carry on the day-to-day administration is to 
be appointed only with the approval of the 
Reserve Bank. A conspectus of these provi- 
sions leaves us in no doubt that there is 
governmental control in regard to share- 
holding as well as in regard to the transac- 
tion of affairs by subsidiary banks of the 
type of the respondent in this appeal. We 
are therefore of the view that the State Bank 
of Travancore is a Corporation owned or 
controlled by the State. The result is that it 
is entitled to plead the benefit of the ex- 
emption engrafted by Section 3 (1) @ of 
the Act. 


8. The judgment and decree of the 
Court below are therefore right. We confirm 
the same and dismiss this appeal with costs 
of the 1st respondent. 


Appeal dismissed, 
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FULL BENCH 
P. T. RAMAN NAYAR, C. 1, K. R 
MATHEW AND V. P. GOPALAN 
NAMBIYAR, JJ. 

Rev. Fr. Victor Fernandez, Appellant V. 
Albert Fernandez, Respondent. f 
A. S. No. 461 of 1971, DJ- 15-1-1971. 


Kerala Land Reforms Act, 1963 (1 of 
1964), Section 2 (39-A) (as amended by Kerala 
Act = of 1969) — “Kuzhi-Kanam”, mean- 
ing of. 


Where a document styled as “Ottikuzhi- 
kanam” expressly provides a period of twelve 
years of enjoyment of property and provides 
for repayment for improvements effected at 
the time of redemption, it evidences a “Otti- 
Kuzbikanam” within the purview of Sec- 
tion 2 (39-A). (Para 5) 


Kuzhikanam has come to mean in legal 
parlance a lease for improvement with a 
term of twelve years. AIR 1962 Ker 27 and 
1968 Ker LT 11, held overruled by 7 Trav 
LR 44 (FB). (Para 5) 
Cases Referred: Chronological Paras 


1968 Ker LT 11 = 1968 Ker LJ 409, 
Raghavan v. Krishnan Nair 

AIR 1962 Ker 27 = 1961 Ker LT 13, 
Mathai v. Narayanan Unnithan 

AIR 1963 Ker 86 = 1962 Ker LP - 
913 (FB), Govindaru Namboodripad 
v. State 

7 Trav LR 44 (FB), Sankaran Govindan 
v. Thymookil Swamiar 

T. N. Subramania Iyer, for Appellant; 
K. Bhaskaran, for Respondent. 


MATHEW, J.:— This is an appeal by 
the 2nd defendant from a decree passed by 
a learned Single Judge in second appeal in a 
suit for redemption of a melotti and kuzhi- 
kanam, evidenced by Ex. P-1. 


2. Since the 2nd defendant among 
other things contended in the appeal that he 
is a deemed tenant coming within the ambit 
of Section 4A of Act 1 of 1964 as amend- 
ed by Act 35 of 1969 and as his constitutional 
validity was challenged by the plaintiff, the 
case was referred to a Bench of three Judges. 
When the case was argued before that 
Bench, the plaintiff contended that the tenure 
of the land involved in the case is pandara- 
pattom in the Travancore area of the State 
and so Sec. 4-A in its application to that land 
cannot have the protection of Article 31-A 
of the Constitution in view of the decision 
of a Bench of three judges in Govindaru 
Nambooripad v. State, 1962 Ker LT 913 = 
(AIR 1963 Ker 86) (FB). As considerable 
doubt was entertained on the question whe- 
ther pandarapattom land in the Travancore 
area of the State is ‘estate’ within the mean- 
ing of Article 31-A (2) (a) that question was 
referred to a Bench of five Judges. That 
Bench answered the question by saying that 
es ee et a aes ee 
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pandarapattom land in the Travancore area 
of the State is ‘estate’ within the definition 
of the term in Article 31-A (2) (a). The ap- 
pal was thereafter posted for argument be- 
Ore us. 


3. The plaint property belonged w 
one Kunchena Narayanan. He gave the pro- 
perty on otti and kuzhikanam in 1060 under 
Ex. D-1 to Thomas Fernandez, the husband 
of ist defendant and father of defendants 2 
to 10. There was a partition of the assets 
of Kunchena Narayanan in 1069 among his 
seshakars and his children. The seshakars 
who got the plaint property under the parti- 
tion executed a melotti and ikanam in 
1079 (Ex. P-1) in favour of Perumal Potha 
directing her to redeem Ex. D-i. She re- 
deemed Ex. D-1 and reduced the property to 
her possession. In 1097 the heirs of the exe- 
cutrix under Ex. P-1, transferred the rights 
under the document to Thomas Fernandez. 
The lith defendant who got the plaint pro- 
perty under a partition among the seshakars 
of Kunchena Narayanan, sold it to the plain- 
tiff under Ex. P-3. The plaintiff instituted 
the suit to redeem Ex. P-1. 


4, The trial court dismissed the suit 
on the ground that the plaintiff did not prove 
his title to the plaint property. The plaintiff 
filed an appeal from the decree which was 
allowed, and the suit decreed. The second 
appeal filed against that decree by the 2nd 
defendant was dismissed. 


The contentions of the 2nd defendant in 
the second appeal that Thomas Fernandez 
who took Ex. P-2 was not the husband of 
the 1st defendant and the father of defen- 
dants 2 to 10 who took Ex. D-1, and that 
the 11th defendant did not get title to the 
property were overruled by the learned 
Single Judge and he agreed with the findings 
of the court below on these questions. Since 
the findings are concurrent and not vitiated 
by any error of law, we accept them and 
tepel these contentions of the appellant. 


5. The appellant, however, contended 
that Ex. P-1 under which he holds the pro- 
perty evidences an otti kuzhikanam coming 
within the meaning of Section 2 (39-A) of 
Act 1 of 1964 as amended by Act 35 of 1969; 
or in the alternative that he is a deemed 
tenant falling within ambit of Section 4-A (1) 
of Act 1 of 1964 as amended by Act 35 of 
1969, and therefore, the suit for redemption 
of Ex. P-1 must be dismissed. 


It is necessary to read Section 2 (39-A) 
to understand the first contention of the ap- 
pellant. 

“In this Act unless ths context otherwise 
requires; — 

“Ottikuzhikanam’ means a transfer for 
consideration by a person to another of any 
land other tban nilam for the enjoyment of 
that land and for the purpose of making im- 
provements thereon, but shall not include a 
mortgage within the meaning of the Transfer 
of Property Act, 1882;” 
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Ex. P-1, as already stated, is styled as a 
melotti and kuzhikanam. The operative part 
of the document reads: (Original in Malaya- 
lam omitted.) 


In Mathai v. Narayanan Unnithan, 1961 
Ker LT 13 = (AIR 1962 Ker 27) a learned 
Single Judge said that the literal meaning of 
‘kuzhikanam’ is ‘kanom’ or money paid for 
digging ‘kuzhi’ or pit, and that “ottikuzhika- 
nam” means a mortgage with a term of 12 
years containing an undertaking by the mort- 
gagor to pay for the value of improvements 
effected by the mortgagee at the time of re- 
demption. This view was reiterated by the 
learned Judge in Raghavan v. Krishnan Nair, 
1968 Ker LT 11. We do not think that the 
literal meaning of ‘kuzhikanam’ is the mean- 
ing to be attached to the term in legal par- 
lance. The term has acquired a special 
meaning, and that meaning has been recog- 
nised in judicial decision. In Sankaran 
Govindan v. Thymookil Swamiar, 7 Trav LR: 
44 a Bench of five Judges of the Travancore 
High Court had occasion to consider the 
meaning of ‘kuzhikanam’ when dealing with 
a venpattom lease reserving an annual rent 
and containing an express stipulation to sur- 
render the property leased on demand. The 
contention in that case was that although the 
document in question there was a venpat- 
tom, it was really a ‘kuzhikanam’ and that 
the lessee had the right to remain in posses- 
sion for a period of 12 years by virtue of 
the clause in it which permitted him to plant 
trees and to get compensation for the same 
at the time of the surrender of the leasehold 
interest. The court by a majority negatived 
the contention. In dealing with the -conten- 
tion the learned Judges considered the nature 
and incidents of kuzhikanam. Govinda Pillai, 
J., who wrote the leading judgment for the 
majority proceeded on the assumption that 
kuzhikanam means a lease for a period of 
12 years for improving the property leased 
with an undertaking by the lessor to compen- 
sate the lessee for the value of improve- 
ments at the time of surrender. He distin- 
guished the case before him on the ground 
that there was nothing in the document in 
question there to show that “a kuzhikanam 
lease was meant” as there was a definite 
clause in it to terminate the lease on de- 
mand by the landlord. He further said that 
“in the case of kuzhikanam’ a sum is gene- 
rally advanced by the lessee to the lessor as 
a mortgage debt., and that such advances are 
not usual in venpattom leases.” He distin- 
guished the Travancore Full Bench decision 
of the Sadr Court (A. S. No. 163 of 1043) 
by saying that the mortgage there was ex- 
pressly called a Kuzhikanam Kunhiraman 
Nair, J. who dissented from the majority 
view, said: 


“The word Kulikanom is rarely found 
used in North Travancore to which the 
parties to this suit belong. The term Kuli- 
kanom is a generic term used to denote all 
sorts of improving leases which, in different 
parts of Travancore, are known by different 
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appellations such for instance as Karikur pat- 
tom, Vettalivoo pattom, Kuyi Pathi pattom 
and Natavu Kur Anubhavom. 
xX XX xx 

The term Kulikanom, derived from the 
Dravidom Kuli (pit) and Kanom (money) and 
Meaning literally, compensation for digging 
and planting the land, is popularly understood 
to embrace leases of dry lands or Purayidoms 
wholly or partly uncultivated, granted on con- 
dition of the lessee’s planting out the waste 
portion of the land let. Wherever there is an 
engagement on the part of a lessee to bring 
new land under culture, by planting trees for 
which compensation is payable at the time 
of the lessee’s ejectment, the tenure may, for 
all practical purposes be regarded as Kuli- 
kanom. The compensation ultimately pay- 
able for digging and planting is regarded as 
an encumbrance or charge (kanom) on the 
land and, hence, probably the term Kulika- 
nom came to be applied to all improving 
leases.” 
He supports his conclusion as regards the 
nature of Kulikanam by referring to the ear- 
aa decisions of the Travancore Courts. He 
said: 


“In a case (No. 135 of 1943) decided by 
a Full Bench of the Sadr Court of this State, 
the general right of a tenant under Kulika- 
nom, to hold the land till he should enjoy 
the fruits of his outlay of labour and capital, 
was recognised. The lease in that case was 
substantially the same, in its terms, as the 
lease evidenced by Ex. A. In another case 
(A. S. No. 203 of 1040) in which the tenure 
was denominated Vettalivoo Pattom, very 
similar to Kulikanom, the Court held 12 
years to be a reasonable time to be allowed 
to the tenant. In A. S. No. 124 of 1042 
in which the Kulikanom deed expressed a 
definite period (12 years), the Sadr Court ob- 
served, ‘Even if a minimum period were not 
mentioned, we should say, in regard to this 
very tenure that 12 years was a most reason- 
able and necessary period to protect the inte- 
rests of the planter for the intention of both 
parties clearly is, in respect of lands taken 
up for planting that the planter should have 
a long enough tenure to enable him a reap 
the benefit of his labour outlay, and that, 
at the end of his period, the proprietor 
should receive his estate well improved and 
stocked with trees. For this, 12 years is 
the shortest period that can be needed.” 
The judgment of Kunhiraman Nair, J., would 
show that ‘Kulikanam’ means an improving 
lease for a period of 12 years with an under- 
taking to pay for the value of improvements 
at the time of redemption. And Ormsby, J., 
observed in the case: 


“Documents have often, unless my 
memory misleads me, been interpreted by 
the Court as ‘kulikanom’ documents, where 
the word ‘kulikanom’ did not appear, it being 
sufficiently obvious that what the parties 
meant was that the usual incidents of a Kuli- 
kanom lease should attach to the convey- 
ance. 
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Jn T. K. Velu Pillai’s Travancore State 
Manual, Vol. II at page 206, the incidents 
of Ottikuzhikanam are stated to be: 


“In this instance, the Ottikkaran gets 
also the lease of a property, generally garden 
lands, for the payment of a certain sum of 
money called Artham and gets into the pos- 
session of the property for a period of not 
less than 12 years; at the time of redemp- 
tion he is entitled to receive the amount back 
together with the ponnu or compensation for 
any improvements he may have made.” 

We do not think that Ex. P-1 document is a 
mortgage within the meaning of the Trans- 
fer of property Act 1882. Apart from the 
lable given by the parties to the document, 
there is clear indication in the document to 
show that the property was given for enjoy- 
ment by the mortgagee. The words (Original 
in Mallyalam omitted) in the operative por- 
tion of the document would put it beyond 
any doubt that the property was given for 
enjoyment. We fail to see why the words 
(Original in Mallyalam omitted) were used in 
the operative part of the document unless it 
be that the transfer was for enjoyment of the 
land by the mortgagee. If kuzhikanam has 
come to mean in legal parlance a lease for 
improvement with a term of 12 years, we 
can find no reason why the parties used the 
expression (Original in Mallyalam omitted) in 
juxtaposition with the word (Original in 
Mallyalam omitted) unless it be to emphasise 
the enjoyment aspect of the transaction. The 
document contains an express period of 12 
years and provides for payment of value of 
improvements effected at the time of redemp- 
tion. These terms are generally implied in a 

ikanam. We can conceive of no reason 
why the document should expressly provide 
for a period of 12 years and for payment of 
value of improvements effected at the time of 
redemption and yet state in its operative por- 
tion (Original in Mallyalam omitted) unless 
it be to highlight the lease aspect of the trans- 
action. As already stated, Ex. D-1 was also 
styled as an “ottikuzhikanam’ and the docu- 
tment contained an enumeration of the trees 
standing on the property. That would show 
that the property was fully planted with trees. 
it would appear from Ex. P-1 that all the 
trees except one were standing on the pro- 
perty on the date of Ex. P-1. Therefore, it 
was, that Ex. P-1 stated that if necessary the 
mortgagee may plant more trees and that the 
value of those trees would be paid at the 
time of redemption. It cannot therefore be 
said that the document was not for the pur- 
pose of making improvements also. The pur- 
pose of making improvements is implied in 
the operative portion of the document when 
it is said (Original in Mallyalam omitted). 


In these circumstances, we are of the 
jew that Ex. P-1 evidences an ottikuzhika- 
nam coming within the purview of Sec- 
tion 2 (39-A) of Act 1 of 1964 as amended 
by Act 35 of 1969. We also think that the 
transfer under Ex. P-1 being for enjoyment 
of the property for the consideration men- 
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tioned in it, the 2nd defendant would be a 
‘tenant’ within the body of the definition in 
Section 2 (57) of Act 1 of 1964 as amended 
by Act 35 of 1969. Therefore, the appellant 
is entitled to fixity of tenure by virtue of 
Section 13 of that Act as amended. 


6. In this view it is quite unnecessary 
for us to consider the question whether the 
appellant is a deemed tenant within the mean- 
ing of Section 4-A of Act 1 of 1964 as 
amended by Act 35 of 1969, or the constitu- 
tional validity of that section. 


In the result, we allow the appeal, and 
set aside the decrees of the learned Single 
Judge and the District Court allowing re- 
demption of Ex. P-1 and recovery of the 
plaint property. We restore the decree pass- 
ed by the Munsif, though for a different rea- 
son, and direct the parties to bear their costs 


throughout. 
Appeal allowed. 





AIR 1973 KERALA 57 (V 60 C 20) 
V. KHALID, J. 
N. P. Lalan, Petitionen v. Lakshmidas 
Narayana Das, Respondent. 


Civil Revn. Petn. No. 608 of 1971, D/- 
15-9-1972, i i 


Index Note: — (A) Civil P. C. (1998), 
Section 115 — A revision în a court fee mat- 
ter at „tke instance of the defendant is not 
maintainable unless the question of jurisdic- 
tion is involved. @aras 5, © 


F Index Note: — (8) Kerala Court Fees 
Act (1125), Section 18 (2) — The Court has 
no jurisdiction to review or reconsider the 
order passed under the section. @ara 10) 
Cases Referred: Chronological Paras 


1970 Ker LT 929 == 1970 Ker LJ 718, 
Sukumaran Nair v. Raghavan Nair 10 
AIR 1967 Ker 85 = 1965 Ker LT 1209, 
Rama Naicken v. Vasudeo Naicken 8 
AIR 1961 SC 1299 = 1961 Ker LT 
67, Ratanavarmaraja v. Vimala 
AIR 1961 Ker 142 = 1960 Ker LT 1297, 
Lakshmanan Nadar v. Krishnan Nadar 4 
ILR (1961) Mad 369 = (1960) 2 Mad 
Eee Janaqgi Ammal v. Ranga- 


o c 9 
AIR 1944 Mad 315 = (1944) 1 Mad 

LI 328 (FB), Murthiraju v. Subbaraju 4 
AIR 1938 Pat 22 = 18 Pat LT 977 

(FB), Ramakhelawan Sahu y. Bir 

Surendra Sahi 4 
__ A. K. Ramaseshadrinathan, for Peti- 
tioner; V. Harihara Iyer, for Respondent. 

ORDER:— O. S. No. 547 of 1969 be- 

fore the Munsiff’s Court, Cochin, was a suit 
for a perpetual injunction restraining the peti- 
tioner herein, the defendant in the suit, from 
executing the decree in O. S. No. 39 of 1965 
on the file of the Sub Court, Cochin, and for 
other incidental reliefs. After the issues were 
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framed, the Court-fee Examiner detected that 
the court-fee paid was not sufficient and ob- 
served that the suit fell under Section 27 (1) 
Gi) of the Kerala Court Fees and Suits Valu- 
ation ‘Act, hereinafter referred to as the Act. 
The plaintiffs Advocate filed an ob- 
jection stating that the plaintiff is not 
liable to pay any additional court- 
fee. This matter was heard by the 
learned Munsiff in detail and an order was 
passed on 26th June, 1970, directing the 
plaintiff to pay additional court-fee along 
with a statement under Section 10. 


2. As the matter stood thus, the peti- 
tioner learnt that this order passed by the 
learned Munsiff was reviewed by him with- 
out any notice to him. This alerted the de- 
fendant, who made enquiries in Court and 
was informed that a review petition was filed 
and the order passed on June 26, 1970, was 
reviewed. It is complained that the defen- 
dant’s Advocate was not heard; nor was he 
given any notice. It is relevant to mention 
here that if additional court-fee is to be paid 
as per the earlier order of the Munsiff, the 
plaint will have to be returned for presenta- 
tion to the Sub-Court as the suit will be 
beyond the pecuniary jurisdiction of the Mun- 
siff’s Court. According to the defendant, it 
was to obviate this inconvenient position that 
the application for review was made by the 
plaintiff. The defendant has come up in revi- 
sion against the order passed by the Mun- 
siff in review. 

3. The learned counsel for the res- 
pondent took a preliminary objection that the 
revision is not maintainable inasmuch as the 
question relating to court-fee is one between 
the State and the plaintiff and the defendant 
has no voice in that matter and as such the 
order passed fixing court-fee is not revisable 
under Section 1145, Civil Procedure Code at 
the instance of the defendant. In support of 
this contention several authorities were cited 
before me by the learned counsel for the 
respondent. 


4. In Ramkhelawan Sahu v. Bir Su- 
tendra Sahi, AIR 1938 Pat 22 it is held that 
an erroneous decision of the trial Court ad- 
verse to the plaintiff regarding court-fee can 
be interfered with in revision by the High 
Court. In Murthiraju v. Subbaraju, AIR 
1944 Mad 315, a Full Bench of the Madras 
High Court has held that “a revision peti- 
tion lies when a court subordinate to the 
High Court has held that the plaintiff has 
inadequately stamped his plaint but a petition 
for revision does not lie when a defendant 
has unsuccessfully challenged the adequacy of 
the stamp affixed by the plaintiff, unless a 
further question of jurisdiction is involved”. 
In Lakshmanan Nadar v. Krishnan Nadar, 
1960 Ker LT 1297 = (AIR 1961 Ker 142), 
Vaidialingam, J., observed: 


“Though no doubt, a revision may not 
lie at the instance of the defendant regarding 
the adequacy of stamp paid on plaint, if a 
question of jurisdiction is involved in the 
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jection raised and that question is wrongly 
decided, a revision is maintainable. The 
High Court could interfere at the instance 
of a defendant, if the question raised by 
him went beyond the amount of court-fee 
payable and related to the jurisdiction of the 
Court to try the case.” 


5. In Ratnavarmaraja v. Vimala, 
1961 Ker LT 67 = (AIR 1961 SC 1299) i 

been held that “whether proper court-fee 
is paid on a plaint is primarily a question 
between the plaintiff and the State’. The 
Supreme Court further held that “it is a 
grievous error to entertain revision applica- 
tions on questions of court-fee at the instance 
of the defendant when no question of juris- 
diction was involved”. The Jaw has therefore 
been authoritatively laid down by the Sup- 
Teme Court, endorsing the principles enun- 
ciated in the earlier decisions referred to 
above, that a revision in a court-fee matter 
at the instance of the defendant is not main- 
tainable unless the question of jurisdiction 
also is involved. It is therefore clear that a 
revision at the instance of the defendant re- 
garding the sufficiency or not of the court-fee 
paid by the plaintiff cannot be made the sub- 
ject-matter of revision under Section 115, 
Civil Procedure Code. But there is an addi- 
tional rider to this principle and that is, 
when the question of jurisdiction is involved, 
then, the defendant gets a right to agitate the 
question in revision before High Court. This 
has been so found by Their Lordships of 
the Supreme Court in the decision referred 
to earlier. i 


6. It cannot be disputed that in this 
case the question of jurisdiction is involved. 
If the original order dated June 26, 1970 
stood, the suit would have been beyond the 
pecuniary jurisdiction of the Munsiff’s Court. 
It is therefore clear that the revision is main- 
tainable. 


7. There is another contention avail- 
able to the petitioner in this case, which F 
uphold. The question regarding court-fee 
can be decided either as provided under Sec- 
tion 12 or under Section 18 of the Act. Under 
Section 12 (1) the Court shall before order- 
ing the plaint to be registered decide the pro- 
per fee payable, which is subject to review 
and correction. Under Section 12 (2) the 
Court can at the instance of the defendant 
decide the question of court-fee. Under Sec- 
tion 12 (3) the Court can decide the question 
of court-fee at the instance of the defendant 
added after issues have been framed. Under 
Section 18 (2) the Court is given powers to 
decide the question of court-fee on the re- 
port of the Court-fee Examiner, and it is 
specifically provided therein that it will be 
lawful for the Court to review an earlies 
decision given by the Court on the same 
question. Obviously, the reference here is to 
orders passed by the Court earlier under 
Section 12 of the Act. By implication it 
would therefore mean that an order passed 
under Section 18 (2) by the Court cannot fur- 
ther be reviewed. What has happened in this 
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case is, the learned Munsiff has reviewed the 
original order passed on the report of the 
Court-Fee Examiner, which is clearly with- 
out jurisdiction. The following decisions lay 
down the same principle. 


@. In Rama Naicken v. Vasudev Nain- 
ken, 1965 Ker LT 1209 = (AIR 1967 Ker 
85) this Court has laid down thus: 


“When objection is taken by the Court- 
fee Examiner to the correctness of the court- 
fee paid by a party in a suit or appeal and 
when the party contests the view taken by 
the court-fee Examiner, the Court has a duty 
to consider the nature of the objections rais- 
ed by the Court-fee Examiner, the explana- 
tion offered by the party concerned or his 
answers to the objection raised by the Court- 
fee Examiner, and the Court concerned must 
also pass an order setting out all these as- 
pects and express clearly its view as to whe- 
ther it accepts the opinion of the Court-fee 
Examiner or whether it accepts the stand 
taken by the party concerned.” 


9. In Janaki Ammal v. Rangachari, 
YR (1961) Mad 369 it is laid down with re- 
ference to the corresponding provisions of the 
Madras Court Fees and Suits Valuation Act, 
that when a decision has been given on the 
report of the Court-fee Examiner, no further 
review or reconstruction was possible except 
by an appellate court under Section 12 (4), 
that a decision given under Section 18 (2) 
of the Court Fees Act, 1955, would be final 
so far as that Court was concerned and that 
any orders passed in violation thereof would 
be without jurisdiction. 

10. In Sukumaran Nair v. Raghavan 
Nair, 1970 Ker LT 929, Moidu, J., has held 
that a decision under Section 18 (2) of the 
Act would be final so far as the Court is 
concerned. The Court had no further right 
to consider the question during the pendency 
of the appeal as the decision was final under 
Section 18 (2) of the Act. The Court Fees 
Act envisages a distinction between orders 
passed by the trial Court under Section 12 
and Section 18 (2) of the Act. In orders 
passed under Section 12, the Court has juris- 
diction to reconsider the question of court- 
fee. But once the question of court-fee is 
considered and decided by the Court on a 
check-slip issued by the Court-fee Examiner 
under Section 18 (2), the Court ceases to have 
further jurisdiction to reconsider the same. 
This is exactly what the learned Munsiff has 
done in this case, and hence the order under 
revision is not sustainable. 

M1. The procedure adopted by the 
plaintiff in getting the order reviewed with- 
out notice to the other side is a good ground 
to award costs in this revision. 

In the result, the civil revision petition 
is allowed with costs. 

Revision allowed. 
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AIR 1973 KERALA 59 (V 60 C 21) 
M. U. ISAAC, J. 


Mohan Industries and others, Petitioners 
v. Deputy Director of Industries and Com- 
merce and others, Respondents. 


Original Petns. Nos. 1319, 1936 and 2071 
of 1972, D/- 29-8-1972. 


Index Note: — (A) Paraffin Wax (Sup- 
ply, Distribution amd Price Fixation), Order 
(1972), Clause (5) — This clause conferring 
unguided and absolute power of allotment in 
an executive officer without requiring him to 
give reasons for grant or refusal of allotment 
and without subjecting his order to am ap- 
peal is umconstitutiomal and void. (X-Ref: — 
Constitution of India, Articles 14, 245) — 
(X-Ref: — Essential Commodities Act (1955), 
Section 3). (@aras 6, 10) 


. Index Note: — (@B) Essential Commodi- 
ties Act (1955), Section 3 (5) amd (6) — The 
executive officer entrusted with the power of 
allotment cannot himself lay down principles 
to regulate the exercise of his power. Such 
principles must be laid down by competent 
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Yick Wo v. Hopkins 

In O. P. No. 1319 of 1972: 

Sm. K. K. Usha and Sm. M. K. Rema 
Devi, for Petitioner; Govt. Pleader (for No. 
1, 2, 4 and 5) and M/s. Menon and Pai (fon 
No. 3), for Respondents. 

In ©. P. No. 1936 of 1972: 


Sm. K. K. Usha and Sm. M. K. Rema 
Devi, for Petitioner; Govt. Pleader (for Nos. 
i to 3 and 6), M/s. Menon and Pai (for 
No. 4) and George Vadakkel (for No. 5), fon 
Respondents, 


In O. P. No. 2071 of 1972: 


Sm. K. K. Usha and Sm. M. K. Rema 
Devi, for Petitioner; Govt. Pleader Gor Nos. 
1 to 4), M/s. Menon and Pai (for No. 5) and 
oe Vadakkel (for No. 6), for Respon- 

ents. 


ORDER:— The petitioners are manu- 
facturers of candles among other things. The 
main raw material for the manufacture of 
candle is paraffin wax which is a petroleum 
product. Section 2 (a) of the Essential Com- 
modities Act, 1955 (hereinafter referred to as 
the Act) defines “essential commodity”. “Pet- 
roleum and petroleum products” is item (viii) 
in the above definition. So paraffin is an es- 
sential commodity as defined in the Act. The 
only source of supply of paraffin in this coun- 
try is from Digboi Refinery in Assam State. 
Burmah-Shell and Esso Standard Eastern are 
its agents for distribution of the said commo- 
dity in India. As regards Kerala, Burmah- 
Shell makes practically the whole distribu- 
tion through its sub-agent, Parry and Co., 
Cochin. Users of paraffin wax used to buy it 
mainly from Parry and Co., Cochin and also 
from other stockists. The petitioners herein 
were buying paraffin wax from Parry and 
Company according to their requirements. 


2. In 1971, the production in Digboi 
Refinery was considerably affected due to 
floods and other calamities. Paraffin wax be- 
came scarce; and its price went up very much. 
Paraffin is a commodity used not only for 
manufacture of candles, but in many other 
industries. Black-marketeers began to exploit 
the situation; and it created real difficulties 
for the actual users of the commodity. The 
Central Government immediately recognised 
the position; and it took steps to bring the 
commodity under statutory control with a 
view to secure its equitable distribution and 
availability at fair prices. It drew up a 
scheme for that purpose and circulated the 
same to the State Governments, with instruc- 
tions to be ready to implement the scheme 
pending issuance of the necessary statutory 
order. Ext. R-1 dated 2-11-1971 is copy of 
D. O. letter sent by the Central Minister of 
Petroleum and Chemicals to the Chief Minis- 
ter of this State. Pursuant to the instructions 
contained therein, the State Government 
directed the Director of Industries and Com- 
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merce to take necessary action. It is said 
that the Director of Industries and Commerce 
convened a meeting of the State Raw. Mate- 
rial Advisory Committee on 4-12-1971 to 
consider the matter, and that the Committee 
fixed an order of priority regarding the dis- 
tribution, and further decided not to make 
any supply to candle manufacturers who esta- 
blished their business after 1-1-1972, unless 
there was surplus quantity. According to 
the decision alleged to have been taken by 
the Committee, candle manufacturers esta- 
blished prior to 1971 would get only 60% 
of their average consumption of paraffin wax, 
during the previous three years. It is fur- 
ther said that on the basis of the Com- 
Mittee’s decision, a list of the per- 
sons permitted to purchase paraffin wax, 
and the quantity that each of them is entitled 
to buy was prepared and forwarded to Parry 
and Co., with a direction not to supply the 
said commodity to any person not included 
in the list and beyond the quantity mention- 
ed therein. The counter-affidavit filed by the 
State does not disclose when this list was pre- 
pared, by whom it was done, or who sent it 
to Parry and Company and under what au- 
thority. 

3. The petitioner in O. P. 1319 has 
established his business long before 1971. 
All the same he was refused any supply by 
Perry and Co., for the month of February 
1972, on the ground that his name was not 
in the list. The petitioner in O. P. 1936 was 
not entitled to be included in the list accord- 
ing to the alleged decision of the Committee; 
and he was also refused supply by Parry and 
Co. The petitioner in O. P. 2071 alleges that 
he used to buy on an average 20.50 tons of 
paraffin wax per year from Parry and Co. 
but -he was informed by the Director of In- 
dustries and Commerce by his letter dated 
14-2-1972 that he had been allotted only 3.80 
tons of wax for the year 1972. The peti- 
tioners were seriously affected by the above 
situation. 


4, In the meanwhile, the Central Gov- 
ernment, in exercise of the powers conferred 
by Section 3 of the Essential Commodities 
Act, 1955 made the Paraffin Wax (Supply, 
Distribution and Price Fixation) Order, 1972 
(hereinafter referred to as the Paraffin Con- 
trol Order) and published it on 4-2-1972 in 
the Gazette of India, Extraordinary. Clause 3 
of this Order empowers the State Govern- 
ment to fix a declared price for paraffin wax: 
and clause 4 penalises sales in excess of the 
declared price. Clause 5, which is under at- 
tack in these petitions, reads— 


“5. Paraffin wax not to be sold except 
under an allotment order issued by the com- 
petent authority, — No dealer shall sell or 
cause to be sold paraffin wax to any person 
except in pursuance of an allotment order 
issued to such person by the competent au- 
thority of the area in which the dealer has 
his place of business nor shall the dealer sell 
or cause to be sold paraffin wax in excess of 
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the quantity specified by the competent au- 
thority in the allotment order.” 


Clause 6 of the Order provides for declara- 
tion of stock by persons in possession of 
paraffin wax. Clauses 7, 8 and 9 deal with 
licensing of dealers. Clause 10 provides for 
appeal from certain orders of the competent 
authority. Clauses 11 and 17 confer certain 
powers on the Central Government to issue 
directions regarding production, maintenance 
of stocks, storage, sale, transport etc., of 
paraffin wax. Clause 13 provides for return 
of stock and particulars of sale. Clause 14 
provides for display of particulars of stock, 
price etc., and clauses 15, 16 and 17 of the 
Order, deal with incidental matters. This in 
short is the scheme of the Paraffin Control 
Order. The Counter-affidavit of the State has 
stated that the Government has, by a notifi- 
cation dated 28-3-1972, authorised the Direc- 
tor of Industries and Commerce to perform 
the powers and functions of the competent 
authority under the Order. 


5. O. P. No. 1319 was filed on 29-2- 
1972 without knowing about the Paraffin 
Control Order. In fact, the petitioner in that 
case had no information at that time why 
a list of persons permitted to buy paraffin 
wax was prepared or his name was not in- 
cluded therein. All that he knew was what 
Parry and Co., told him namely it had been 
directed by the Deputy Director of Industries 
and Commerce, Trivandrum and the District 
Industries Officer, Ernakulam not to sell the 
above commodity to persons not included in 
a list furnished by them to the company. So, 
that writ petition was filed challenging the 
said list as offending the petitioner’s funda- 
mental right to carry on business. Subse- 
quently, the said petition has been amended 
incorporating new grounds and additional 
reliefs. O. P. 1936 was also filed without any 
information regarding the circumstances 
under which the petitioner therein was not 
included in the list supplied to Parry and 
Co. He also sought to quash the said list 
on the same ground as raised in O. P. 1319. 
There is a further attack in that O. P. against 
the Paraffin Control Order as a whole on the 
ground that it is violative of Articles 14 and 
clauses (f) and (g) of Article 19 (1) of the 
Constitution. This petition has also been 
subsequently amended by adding new grounds 
and seeking more reliefs. O. P. No. 2071 is 
an improvement over the other two petitions. 
The petitioner. therein has challenged only 
clanse 5 of the Paraffin Control Order, and 
the list of allotment furnished to Parry and 
Co., in so far as he has been given a much 
lesser quota than what he used to purchase 
formerly from the company. 


6. Numerous grounds have been 
raised in these petitions. The petitioners are 
not obviously aware of either the true legal 
position or the factual position; and naturally 
the grounds raised by them are bound to be 
confused and illogical to some extent. The 
authorities concerned are to a large extent 
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responsible for this state of affairs. They 
have not even now disclosed fully when and 
by whom the said list was prepared. There 
was no public notice regarding the prepara- 
tion of the said list; and admittedly no notice 
was given to any of the petitioners. Al what 
they know about the matter is from what is 
stated in the counter-affidavit filed by the 
State. Two points alone were pressed by 
counsel for the petitioners at the hearing. One 
was that clause 5 of the Paraffin Control 
Order is unconstitutional, as it confers an un- 
guided and arbitrary power on the compe- 
tent authority in the matter of choice of per- 
sons and allotment of quotas for purchase of 
paraffin wax. The second is that the allot- 
ments made are patently arbitrary, in so far 
as no intelligible or known standards have 
been adopted in that matter, and so many 
persons who have not been even purchasing 
ie wax have been now included in the 
ist. 

7 I shall first consider the question 
of the constitutional validity of clause 5 of 
the Paraffin Control Order. It is well settled 
that a law which confers an arbitrary or un- 
guided power on the executive or any admin- 
istrative authority is violative of the funda- 
mental right for equal protection of the laws 
guaranteed by Article 14 of the Constitution 
— vide decisions of the Supreme Court in 
State of West Bengal v. Anwar Ali, 1952 SCR 
284 = (AIR 1952 SC 75); Suraj Mall v. 
Viswanatha Sastri, (1955) 1 SCR 448 = (AIR 
1954 SC 545); Meenakshi Mills v. Viswanatha 
Sastri, (1955) 1 SCR 787 = (AIR 1955 SC 
13); Bidi Supply Co. v. Union of India, ATR. 
1956 SC 479 and State of Orissa v. Dhiren- 
dra, AIR 1961 SC 1715. It is also equally 
established that, if the legislative policy is 
clear and definite and a discretion is vested 
by the Statute on the executive or adminis- 
trative authority to make selective applica- 
tion of the law to certain classes or groups 
of persons as an effective method for carry- 
ing out that policy, the Statute itself cannot 
be condemned as discriminative, but the exer- 
cise of that discretion in an arbitrary man- 
ner or in violation of that policy can be at- 
tacked as offending the right for equal pro- 
tection of the laws — vide decisions of the 
Supreme Court in Kathi Raning v. State of 
Saurashtra, 1952 SCR 435 = (AIR 1952 SC 
123); Kedarnath v. State of West Bengal, 
1954 SCR 30 = (AIR 1953 SC 404); Jinada- 
thappa v. R. P. Sharma, (1962) 2 SCR 22 = 
(AIR 1961 SC 1523); Jyoti Pershad v. Union 
Territory of Delhi, (1962) 2 SCR 125=(AIR 
1961 SC 1602); Bhikusa Yamasa Kshatriya 
v. S. A. T. B. Kamgar Union, AIR 1963 SC 
806 and B. Y. Kshatriya v. Union of India, 
ATR 1963 SC 1591. 


8. Now Clause 5 of the Paraffin Con- 
trol Order, which has been extracted earlier, 
prohibits a dealer from selling paraffin wax 
to any person, except to those who have an 
order of allotment in their favour by the 
competent authority. There is no indication 
either in the said clause or anywhere else 
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in the Order of any policy or principles for 
guiding the competent authority for choosing 
the allottees or fixing the quantum of allot- 
ment to the persons chosen by him. In other 
words, the power or the discretion, if it can 
be so called, vested in the competent autho- 
rity is absolute, arbitrary and naked. And 
such a power has been vested in the above 
manner in an executive officer in a matter 
which would affect the fundamental right of 
a citizen in carrying on his trade or business. 
No appeal has also been provided from the 
orders of the competent authority. An order 
can be justiciable only if it is one which has 
to be made in accordance with a procedure 
or any guiding principles laid down by law. 
There is no scope for any appeal from an 
order passed in exercise of a power which is 
absolute. That is the nature of the -power 
conferred by clause 5 of the Paraffin Control 
Order. This is clearly a case which offends 
the guarantee for equal protection of the laws 
under Article 14 of the Constitution. 


9. The learned Central Government 
Pleader contended that the policy and object 
underlying the Paraffin Control Order are 
discernible from the object of the Essential 
Commodities Act, 1955, and particularly from 
Section 3 thereof under which the above 
Order has been issued by the Central Gov- 
emment. In support of the above conten- 
tion, he relied on the decision of the Supreme 
Court in Harishankar Bagla v. The State of 
Madhya Pradesh, (1955) 1 SCR 380 = (AIR 
1954 SC 465). In that case the constitutional 
validity of Section 3 of the Cotton Textile 
(Control of Movement) Order, 1948 was chal- 
lenged on the ground, among others, that it 
conferred an arbitrary and unguided discre- 
tion on the Textile Commissioner to refuse or 
grant a permit for transport of cloth or yarn. 
In support of that contention, the appellant’s 
counsel relied on the decision of the Sup- 
reme Court in Dwarka Prasad v. The State 
of U. P., 1954 SCR 803 = (AIR 1954 SC 
224) which held that Section 4 (3) of the 
Uttar Pradesh Coal Control Order was void 
on the ground that it conferred an arbitrary 
power on the licensing authority to grant 
license to a person for stocking or selling 
coal, and to cancel or modify that license. 
The Supreme Court rejected the argument, 
holding that the nature of the two provisions 
was totally different, and that in the case of 
Cotton Textile (Control of Movement) Order, 
the Textile Commissioner had, by notifica- 
tion in the Gazette of India, prescribed the 
manner in which any application for a per- 
mit has to be made, and the Central Govern- 
ment had also prescribed forms for application 
for obtaining permits and conditions under 
which permits could be obtained, while in 
the case of the U. P. Coal Control Order, 
there were no such provisions to guide or 
regulate the power conferred on the licens- 
ing authority. The learned Government 
Pleader, however, relied on the following 
passage appearing at pages 387-88 of the re- 
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“The policy underlying the Order is to 
regulate the transport of cotton textile in a 
manner that will ensure an even distribution 
of the commodity in the country and make 
it available at a fair price to all. The grant 
or refusal of a permit is thus to be govern- 
ed by this policy and the discretion given to 
the Textile Commissioner is to be exercised 
in such a way as to effectuate this policy. 
The conferment of such a discretion cannot 
be called invalid and if there is an abuse of 
the power there is ample power in the Courts 
to undo the mischief. Presumably, as 
appears from the different forms published in 
the Manual, there are directions and rules 
laid down by the Central Government for the 
grant or refusal of permits.” 


The learned Government Pleader also relied 
on the decision of the Supreme Court in the 
Union of India v. Bhana Mal Gulzari Mal, 
(1960) 2 SCR 627 = (AIR 1960 SC 475). 
In that case, the constitutional validity of 
clause 1{-B of the Iron and Steel (Control 
of Production and Distribution) Order 1941 
issued under R. 81 (1) of the Defence of India 
Rules 1939, which was a provision similar 
to Section 3 of the Essential Commodities 
Act, 1955 was challenged, on the ground, 
among others, that it conferred an arbitrary 
power on the Controller to fix the maximum 
price for iron and steel. The contention was 
Tejected by the Supreme Court. In doing so, 
the Supreme Court stated— 


“The preamble to the Act and the. mate- 
rial words used in Section 3 (1) itself embody 
the decision of the Legislature in the matter 
of the legislative policy, and their effect is to 
lay down a binding rule of conduct in the 
light of which the Central Government had 
to exercise its powers conferred on it by Sec- 
tion 3. The Legislature has declared its deci- 
sion that the commodities in question are 
essential for the maintenance and progress of 
national economy, and it has also expressed 
its determination that in the interest of 
national economy it is expedient that the 
supply of the said commodities should be 
Maintained or increased as circumstances 
may require and the commodities should be 
made available for equitable distribution at 
fair prices. The concept of fair prices which 
has been deliberately introduced by the Legis- 
lature in Section 3 gives sufficient guidance 
to the Central Government in prescribing the 
price structure of the commodities from time 
to time. With the rise and fall of national 
demand for the said commodities or fiuctua- 
tions in the supplies thereof, the chart of 
prices may, in the absence of well planned 
regulation, prove erratic and prejudicial to 
national economy, and without rational and 
well-planned regulation equitable distribution 
may be difficult to achieve; and so the Legis- 
lature has empowered the Central Govern- 
ment to achieve the object of equitable dis- 
tribution of the commodities in question by 
fixing fair prices for them. Thus, when it 
is said that the delegation to the Central 
Government hv Section 3 ie valid it maana 
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that the Central Government has been given 
sufficient and proper guidance for exercising 
its powers in effectuating the policy of the 
statute.” 


Reference was made in the above case to the 
earlier decisions of the Court in Dwarka Pra- 
sad and Harishankar Bagla; and the Court 
explained the different principles involved in 
the two cases as was done earlier when 
rendering its decision in Harishankar Bagla’s 
case. . 

10. It is proper in this context to 
refer to the decision in Dwarka Prasad’s case, 
on which reliance has been placed by coun- 
sel for the petitioners. Mukherjea, J., in 
delivering the judgment of the Court stated— 


“The more formidable objection has been 
taken on behalf of the petitioners against 
clause 4 (3) of the Control Order which 
relates to the granting and refusing of licen- 
ses. The licensing authority has been given 
absolute power to grant or refuse to grant, 
renew or refuse to renew, suspend, revoke, 
cancel or modify any licence under this Order 
and the only thing he has to do is to record 
reasons for the action he takes. Not only 
so, the power could be exercised by any 
person to whom the State Coal Controller 
may choose to delegate the same, and the 
choice can be made in favour of any and 
every person. It seems to us that such pro- 
vision cannot be held to be reasonable. No 
rules have been framed and no directions 
given on these matters to regulate or guide 
the discretion of the licensing officer. Prac- 
tically the Order commits to the unrestrain- 
ed will of a single individual the power to 
grant, withhold or cancel licences in any way 
he chooses and there is nothing in the Order 
which could ensure a proper execution of the 
power or operate as a check upon injustice 
that might result from improper execution of 
the same.” 

It was contended on behalf of the Central 
Government in the above case that the im- 
pugned clause in the U. P. Coal Control 
Order provided that the licensing authority 
shall record reasons for granting, refusing to 
grant, cancelling or modifying any license, 
and that this was a sufficient safeguard 
against any abuse of the power vested in him. 
The contention was rejected, stating that the 
said safeguard was hardly effective, since 
there was no higher authority prescribed in 
the Order, who could examine the propriety 
of the reasons and revise or review his deci- 
sion. The position in the instant case is 
worse, since clause 5 of the Paraffin Control 
Order does not even require the competent 
authority to state any reason in making an 
allotment order. In other words, he can at 
his sweet will and pleasure choose the per- 
sons for allotment of paraffin wax and fix 
the quantum of allotment. He can also in 
the same manner refuse allotments to any 
erson. I am unable to find any policy or 
rinciple in any provision of the Act to regu- 
late or guide the exercise of this naked power 
conferred on the competent authority. Fixa- 
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tion of a fair price and regulation of trans- 
port of an essential commodity stand on an 
entirely different footing from choice of per~ 
sons to deal in such a commodity. In the 
former instances, the object of the legislation 
and the policy underlying it come into ope- 
tation, but not in the latter instance. The 
object and policy of the Act by themselves 
have nothing to do with the choice of the 
persons, unless the principles to be followed- 
in that matter are specifically laid down. 


11. It was contended on behalf of 
the State Government that the competent an- 
thority has laid down guiding principles for 
the exercise of the power conferred on him 
under clause 5 of the Paraffin Control Order. 
In the first place, no such material has been 
produced in court. He has no case that any 
such guiding principles have been published 
by him for the information of the interested 
public. Secondly, it is meaningless and a 
contradiction to say that the competent au- 
thority has himself laid down principles to 
regulate the exercise of his power. If there 
are any such guiding principles, he can him- 
self change them whenever he wants, and in 
the manner he likes. In this context, counsel 
for the petitioners referred me to the decision 
of the Supreme Court in Narendra Kumar v. 
The Union of India, (1960) 2 SCR 375 = 
(AIR 1960 SC 430). One of the questions 
which arose for decision in that case related 
to the validity of Clause 4 of the Non-Fer- 
rous Metal Control Order, 1958. That clause 
which provided that “no person shall acquire 
or agree to acquire any non-ferrous metal 
except under and in accordance with a permit 
issued in this behalf by the Controller in ac- 
cordance with such principles as the Central 
Government may from time to time specify” 
was attacked on the ground that it conferred 
an arbitrary power on the controller. Certain 
principles in this respect had been specified 
by the Central Government and communica- 
ted to the Chief Industrial Adviser. But they 
had not been published in the Official Gazet- 
te as required by sub-section (5) or laid be- 
fore Parliament as required by sub-section (6) 
of Section 3 of the Act. The court held 
that so long as these two things had not been 
done, those principles did not come into ope- 
ration; and clause 4 of the Order, as it stood 
without any principles validly laid down by 
the Central Government to guide the power 
vested in the Controller, was bad under law. 
This decision is not directly in point; but it 
shows that any principles which guide or 
regulate the exercise of a power conferred on 
an executive must be laid down by the com- 
petent authority, and that they would be 
valid, only if the requirements of sub-sec- 
tions (5) and (6) of Section 3 of the Act are 
complied with. None of these things has 
been even thought of in the case before me. 


12. The next point for consideration 
is whether the allotment orders issued by the 
competent authority are discriminatory. Seve- 
ral instances have been referred to in the ori- 
ginal petitions, where persons who were not 
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formerly using paraffin wax have been given 
allotment orders, and persons have been al- 
lotted much larger quantities than those they 
were consuming formerly, while one of the 
petitioners has been refused any allotment, 
and the remaining two have been allotted 
much lesser quantities than what they were 
consuming before. The counter-affidavit has 
tried to meet these allegations. The Govern- 
ment confessed that errors are bound to 
happen, and that it is prepared to revise the 
allotments. In fact, the petitioner in O. P. 
1319, who was initially refused any allotment, 
was piven some allotment after this O. P. was 
filed; and he was given a further allotment 
subsequently. These things speak for them- 
selves, But the question of discrimination 
arises only when there is a procedure or some 
principle laid down by law to regulate the 
exercise of the power conferred on an autho- 
rity. Then the enquiry would be whether in 
the exercise of that power, he has violated 
that procedure or the principle to the advan- 
tage of some and to the detriment of others. 
If an authority is empowered to do as he 
pleases, there is no question of discrimination; 
but the power conferred on him is bad under 
law. As Justice Mathews said in the well- 
known American case of Yick Wo v. Hopkins, 
(1885-86) 118 US 356 action and non-action 
of officers placed in such position may pro- 
ceed from enmity or prejudice, from partisan 
zeal or animoisty, from favouritism or other 
improper influences and motives which are 
easy of concealment and difficult to be de- 
tected and exposed, and consequently the in- 
justice capable of being brought under cover 
of such unrestricted power becomes apparent 
to every man, without the necessity of detail- 
ed investigation. Things have changed fon 
the worse. Corruption in the administration 
control orders is notorious; and it becomes 
unbearable, when the executive and admin- 
istrative authorities are vested with arbitrary 
and naked power in the administration of 
such orders. Clause 5 of the Paraffin Con- 
trol Order might have also created the same 
situation. 


13. For the reasons stated above, I 
declare that clause 5 of the Paraffin Wax 
(Supply, Distribution and Price Fixation) 


Order, 1972 is unconstitutional and void, and 
quash all proceedings taken by the Director 
of Industries and Commerce as competent 
authority under the said clause. Parry and 
Company will be at liberty to sell paraffin 
wax to any person subject to the other pro- 
visions of the aforesaid Order. These writ 
petitions are allowed to the above extent. In 
the circumstances of the case, I make no 
order as to costs. 


Order accordingly. 


Cheria Kannan V. Karumbi (Namboodiripad J.) 
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AIR 1973 KERALA 64 (V 60 C 22) 
N. D. P. NAMBOODIRIPAD, J. 

Cheria Kannan, Plaintiff v. Karumbi and 
others, Defendants. 

Second Appeal No. 202 of 1969, Dj- 
7-7-1972. 

Index Note — (A) Deed —— Gift 
deed — Where the gift deed creates 
a joint right im favour of two do- 
mees a direction that om fhe death of 
one of the domees his rights must devolve 
upon the other is absolutely valid and is mot 
repugnant to the imtemtion of the donor. ATR 
1948 Bom 53, Relied on. (fara 2) 


; Index Notes — (8) Deed — Construc- 
tion — A repugmamcy is not something which 
ean be readily inferred in comstruimg a deed. 
AIR 1959 SC 24, Relied on. (Para 2) 
Cases Referred: Chronological Paras 
AIR 1959 SC 24 = 1959 SCR 1309, 

Radha Sundar v. Mohd. Jahadur Rahim 2 
AIR 1948 Bom 53 = 49 Bom LR 505, 

Md. Jusab Abdullah v. Fatmabai 

Jusab Abdulla 


O. Balanarayan, for Plaintiff; T. M. 
Krishnan Nambiar, for Defendant No. 1. 


JUDGMENT:— This appeal is concern- 
ed with the construction of a deed of gift. 
One Valiya Kannan settled under Ext. A-1 
gift deed dated 26-3-1946 the kanom-kuzhi- 
kanam rights he held over the suit property 
in favour of wife Matha and his nephew the 
defendant to this action. Matha died issue- 
less sometime before the commencement of 
the Hindu Succession Act. According to the 
plaintiffs, on Matha’s death, her share in the 
disputed item devolved on a tavazhi of which 
the plaintiffs are the surviving members. The 
plaintiffs therefore sued for partition and 
recovery of one-half share in the property. 
The defendant claimed exclusive title over the 
property on the basis of Ext. B-2 Will alleged 
to have been executed by Matha as also cer- 
tain provisions in Ext. A-1 to which both 
sides are tracing their title. The trial court 
found that Ext. B-2 was not genuine and 
gave a decree to the plaintiffs. An appeal 
by the defendant did not succeed; and hence 
this second appeal. 


2. In view of the concurrent finding of 
the courts below that Ext. B-2 is not genuine 
the only question that falls for decision is 
whether the appellant-defendant can claim 
exclusive right over the property in view of 
the provisions contained in Ext. A-1. The 
deed in question is a short document. It is 
executed in favour of Matha and the defen- 
dant. The donor relinquished all his rights 
over the property and give it as a gift to the 
donees. Immediately after the clause relat- 
ing to the conveyance proper, the deed pro- 
vides that the property should be owned and 
enjoyed by the two donees as joint owners. 
It is also stipulated in the deed that the pro- 
perty could not be encumbered without the 
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junction of both the donees and that any la- 
bility incurred by one of them shall not 
affect the property. The last clause is to the 
effect that since the 2nd donee (the donor’s 
wife Matha) had no children, on her death 
her rights in the property would devolve on 
the first donee (the defendant). It is not dis- 
puted that in cases of this kind the para- 
mount duty of the court is to give effect to 
the intention of the donor within the limits 
specified by Jaw. If it is a question of 
searching the intention of the donor in thi 
case, I feel that the intention is ‘clearly and 


unambiguously declared in the last clause of | 


the deed whereby Valiya Kannan directed 
that on the death of his wife the entire pro- 
perty should go to his nephew, the defen- 
dant here. The only question is whether 
there is any impediment in law in giving ef- 
fect to this unequivocal declaration of inten- 
tion by Kannan. The courts below proceed- 
ed on the basis that the clauses in the deed 
relating to the creation of charges and devo- 
lution on Matha’s death are void for repug- 
nancy, being inconsistent with the absolute~ 
ness of the transfer evidenced by other opera- 
tive clauses of the deed. Repugnancy is not 
something which can be or should be readily 
inferred in construing a deed. As has been 
beld by the Supreme Court in Radha Sunday 
v. Mohd. Jahadur Rahim, AIR 1959 SC 24 


“if there be admissible two constructions 
of a document, one of which will give effect 
to all the clauses therein while the other will 
render one or more of them nugatory, it is 
the former that should be adopted on the 
principle expressed in the maxim ‘ut res magis 
valeat quam pereat.” 

A careful analysis of the various provisions 
of this document would show that there is 
no inconsistency between any two provisions 
of the document. The effective provision re- 
lating to the conveyance shows that the trans- 
fer was made in favour of the two donees 
together. It is not possible to spell out from 
any provision in the deed any intention on 
the part of the donor to create any separate 
interest in favour of each one of the two 
donees. The insistence on the junction of 
both the donees in the matter of encumbering 
the property is an inevitable sequence to the 

ature of the right that was created by the 
earlier provision of the deed. The document 
consequently creates a joint right in favour of 
the two donees and, therefore, a direction 
that on the death of one of the donees his 
rights must devolve upon the other is ab- 
solutely valid and is only consistent with the 
intention of the donor. I find ample support 
for this view in the decision reported in Md. 
Jusab Abdulla v. Fatmabai Jusab Abdulla, 
AIR 1948 Bom 53. Though the personal 
law of the parties therein was Mohammadan 
law, I do not find any difficulty in applying 
the principles laid down therein to this case 
also. In so far as the provision regarding 
the devolution of the property on Matha’s 
death is not violative of any rule of law and 
is absolutely consistent with the intention of 
the donor as revealed by the preceding provi- 
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sions of the deed, it has to be held that on 
the death of Matha the defendant became the 
absolute owner of the property. The decision 
of the court below is, therefore, incorrect and 
has to be set aside. 


In the result, the decision of the courts 
below is hereby set aside; and the suit is dis- 
missed. The appeal is allowed. In the cir- 
cumstances of the case I make no order as 


to costs, 
Appeal allowed. 





AIR 1973 KERALA 65 (Y 69 C 23) 
FULL BENCH 

F. C. RAGHAVAN, C. J., V. P. GOPALAN 

NAMBIYAR AND G. VISWANATHA 

: IYER, JJ. 

. Narayana Menon and others, 
pan v. Kochuyareed and others, 
ents. 


A. S. A. Nos. 6 and 7 of 1970, D/- 10- 
10-1972, against judgment of this Court in 
S. A. Nos. 1362 and 1364 of 1965. 


Index Note:— (A) Specific Relief Act 
(1877), Section 42 — Even if a person hav- 
ing only life interest in property tramsfers it 
absolutely, adverse possession against rever- 
sioners starts only on transferor’s death — 
S. A. Nos. 1362 and 1364 of 1965 (Ker), Re- 
versed. (X-Ref:— akatayam Law — 
Adverse possession against reversioners). 
(X-Ref:— Hindu Law — Reversiomers). (X- 
Ref:— Limitation Act (1963), Arts. 64, 65). 


ara 

Brief Note:— (A) Where a member of 
a second tavazhi having life interest in pro- 
perty purports to alienate absolute rights in 
it, the possession of the alienees is traceable 
to the life interest of that member. Hence 
the possession of the alienees is not adverse 
to the reversioners from the date of aliena- 
tion but becomes so only on the death of 
the transferor having life interest. To such 
a situation, the rule that a voidable aliena- 
tion coupled with transfer of possession 
makes possession adverse from the date of 
the transfer does not apply. So the suit for 
recovery of possession by the members of 
the first tavazhi in capacity as reversioners 
when filed immediately after the death of the 
transferor does not get barred by adverse 
possession. S. A. Nos. 1362 and 1364 of 
1965 (Ker.), Reversed. (Case law discussed). 


(Para 7) 
Cases Referred: Chronological Paras 
AIR 1970 Ker 305 = 1970 Ker LT 
462 (FB), Gopalan Thanthri v. Ittira 
Kelan 
1970 Ker LT 995 = 1971 Ker LI 126, 
Govinda Warrier Sreedhara Warrier 
v. Rudra Warrier Balakrishna Warrier 11 
1967 Ker LT 1142 = 1967 Ker LJ 
pat Narayana Pillai v. Balakrishna 
ai 


Appel- 
Respon- 
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AIR 1962 Ker 164 = 1962 Ker LT 61 
(FB), Mathew v. Ayyappankutty 
AIR 1944 Mad 108, Ammalu Amma 
y. Vasu Menon 
AIR. 1939 PC 157, Lachhmeshwar Sahai 
v. Mt. Moti Rani Kunwar 
(1926) 16 Trav LJ 488 = 2 Trav LT 
481 (FB), Kanaku Easwaran Parme- 
swaran v. Krishnan Krishnan 
AIR 1925 Mad 624 = 21 Mad LW 
362, Mutathil Damodara Menon V. 
Ramakrishna Iyer _8 
(1912) 2 Trav LJ 51, Kanaku Thanu-  . 
krishna Pillai v. Kanaku Thanu- ` 
malaya Perumal Pillai Mathavan 
Pillai 9 
(1115) 14 Trav LT 358, Raman Nair 
Madhavan Nair v. Kuruvila Devasya 8 
19 Tray LR 165, Padmanabhan vV. 
Velayudhan , 9 
K. Kuttikrishna Menon and A. P. Chan- 
drasekharan, for Appellants in both the 
appeals; M. K. Narayana Menon, for Res- 
pondent in both the appeals. 


GOPALAN NAMBIYAR, J. :— These 
two appeals are against the judgment of a 
learned Judge of this Court in S. A. No. 
1362 of 1965 and S. A. No. 1364 of 1965. 
The suits which gave rise to tbese appeals 
are, respectively, O. S. No. 259 of 1961 and 
O. S. No. 258 of 1961 on the file of the 
Munsiff’s Court, Cranganore. They were for 
Tecovery of possession with mesne profits. 
The plaintiffs in both the suits are the same, 
the defendant in each of them, being dif- 
ferent. The suits were decreed by the trial 
Court, but dismissed on appeal by the 
lower appellate Court on the ground that 
the claim was barred by adverse possession 
and limitation. On second appeal, the judg- 
ment and decree of the lower appellate 
Court was sustained. 


2. The properties involved in the 
two svits, belong to a Marumakkathayam 
tarwad, the Nambiyarveedu family. The ten 
members of the tarwad entered into a family 
karar or settlement, Ex. P-1, dated 10th Ma- 
karam 1095 M.E. (1920). The properties 
dealt with by tbe karar (family properties 
as well as the private properties of one of 
the members) were divided into four sche- 
dules as A, B, C and D. Executant Nos. 1, 
2, 4 and 7 to 10 were allotted the A sche- 
dule properties and called the first tavazhi 
or branch; Executants Nos. 3 and 5, Ko- 
chunni Menon and Sreedhara Menon, were 
allotted the B schedule properties; one Bala- 
krishna Menon who was away from the 
place at the time, was allotted the C Sche- 
dule properties; and the minor Executant 
No. 6 was allotted the D Schedule proper- 
ties. Executants 3 to 6 were all male mem- 
bers and they together constituted the second 
tavazhi with rights to the B, C and D sche- 
dule properties. The first tavazhi consisted 
_ of three females namely Kunji Amma, (exe- 
cutant No. 2), her daughter Kochukutty 
Amma (Executant No. 4), and minor Ma- 
dhavi. (daughter of Executant No. 4). It is 
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plain therefore that the chance of perpetua- 
tion of the family was only with the first 
tavazhi. The detailed provisions and the 
effect of Ext. P-1 will be noticed later. It 
is enough for the present to state that it 
contained a provision that on the death of 
any of the members of the second tavazhi, 
his rights in the properties allotted to him 
should devolve equally on the rest of the 
members of that tavazhi, and on the extinc- 
tion of all the members of the tavazhi, the 
tights in the B, C and D schedule proper- 
ties, were to devolve on the first tavazhi. 
Sreedhara Menon (Executant No. 5) died 
first; a little later Kochunni Menon (Execu- 
tant No. 3) became a sanyasi, renouncing 
everything in favour of Narayana Menon 
(Executant No. 6), under Exts. P-2 and P-3. 


3. Balakrishna Menon returned to 
the place. At or about that time, O. S. No. 
69 of 1105 had been filed by Executant No. 
4 in Ext. P-1 for removal of Executants Nos. 
1 and, 2. All the members of the family in- 
cluding Balakrishna Menon were parties. 
The C schedule properties were released to 
Balakrishna Menon. By Ext. P-13 compro- 
mise petition, Balakrishna Menon accepted 
and agreed to abide by the terms of Ext. 
P-1 and took a portion of the B schedule 
properties by Ext. P-4 release deed. Ext. P-1 
was thus accepted by Balakrishna Menon 
also, who was not a signatory to it at the 
time of its execution. Balakrishna Menon 
seems to have sold certain properties in the 
C schedule under Ext. D-4 dated 19-7-1118 
M.E. (1943) to the Ist defendant in O. S. 
258 of 1961. He executed another sale-deed 
in respect of a portion of the B schedule 
properties in 1115 (1940); and by successive 
assignments the rights under the said docu- 
ment became vested in the Ist defendant in 
O. S. 259 of 1961 by Ext. D-10 dated 27-11- 
1121 (1946). Balakrishna Menon died on 
15-5-1959. The suits were laid on 16-7-1960 
by Narayana Menon, Executant No. 6, the 
surviving member of the second tavazhi. 
Pending the suits, by Ex. P-14 dated 15-6- 
1961 Narayana Menon assigned his rights in 
favour of the remaining supplemental plain- 
tiffs 2 to 10 (members of the first tavazhi). 


4, The defence to the suits was that 
Ext. P-1 was a partition and not a main- 
tenance arrangement. The trial Court found 
that the document Ext. P-1 was not a parti- 
tion, nor a maintenance arrangement, but 
conferred a life estate on Balakrishna 
Menon, and after his death, the alienees 
were liable to be evicted. In the result it dec- 
reed the suits as prayed for. On appeal, the 
appellate Court held that Ext. P-1 was only 
a maintenance arrangement and not a parti- 
tion. Before the appellate Court a plea of 
limitation and adverse possession was, for 
the first time, raised; and the appellate Court 
held that the suits were barred. This view 
was sustained on second appeal by a learn- 
ed Judge of this Court. 


5. The first question that arises for 
consideration is the nature and the effect of 
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Ext, P-1 document. The document in at last 
nine clauses expressly recites that the allot- 
ment of the properties made by it, is only 
for the purpose of enjoyment of the income 
alone for the purpose of maintenance. In- 
deed, it seems to protest, a little too loudly, 
that it is a maintenance arrangement. But 
what we have to see is whether such was 
its real effect and purport. It recites that the 
family properties are not sufficient for the 
maintenance of the members and that there 
was some disharmony among them. Clause 
2 recites that executants Nos. 1, 2, 4 and 7 
to 10 form the first tavazhi and executants 
3 to 6, the second tavazhi. Clause (4) recites 
that certain properties belonging to execu- 
tant No. 4 were also brought in for the 
purpose of the arrangement. Clause (5) pro- 
vides that the A schedule properties have 
been set apart to the first tavazhi and the 
B, C and D schedule to the second tavazhi, 
only for the purpose of taking the income 
for maintenance; (and this, as we said, has 
been repeated several times in the remaining 
clauses). Clause 7 of the document is im- 
portant and provides that-on the death of 
any one of the members of the second tava- 
zhi, his right to the. income from the pro- 
perties allotted for maintenance would de- 
volve equally on the rest of the members 
of that family, and that on the death of all 
the members of the second tavazhi, the B, 
C and D schedule properties would devolve 
on the first tavazhi. Clause (8) provides that 
renewals in respect of A to D schedule pro- 
perties would be taken in the name of the 
eldest member of the first tavazhi and that 
the expenses for the renewals were to be 
incurred by the first tavazhi. Clause (13) 
provides for management of the properties 
allotted to the first tavazhi. Clause (14) au- 
thorises executants Nos. 1 and 2 to encum- 
ber the items in the A schedule only to the 
extent of Rs. 300/- on mortgage and no 
more, Clause (15) provides that executant 
No. 10 who was only eleven months old 
would attain -majority in about 17 years and 
till attainment of majority or completion 
of seventeen years no alienation will be 
made in respect of the B, C and D schedule 
properties, except to the limited extent pro- 
vided for by clause (14). Clause (16) pro- 
vides that any amount received by release 
of any of the items should be received by 
those to whom the properties are allotted 
under Ext. P-1 along with the two eldest 
members of the first tavazhi and that with 
the proceeds properties are to be purchased 
in the name of the first tavazhi and enjoyed 
in accordance with Ext. P-1 by the person 
to whom the property released was allotted. 

6. Scanning the provisions of Ext. 
P-1, we feel that it cannot be regarded as a 
maintenance allotment pure and simple. 
The differing view points in regard to the 
document have been reflected earlier, at the 
two stages of the prior litigation in O. S. No. 
401 of 1116 for appointment of a Receiver. 
The trial Court there by Ext. P-9 judgment 
found that Ext. P-1 was a partition. But the 
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appellate Court in Ext. P-11 found it was 
only a maintenance arrangement. In the pre- 
sent litigation, the trial Court found Ext. P-1 
created a life estate in favour of Balakrishna 
Menon. The appellate Court found it was 
only a maintenance arrangement; and that 
view was sustained in second appeal. Ext. 
P-1 takes in not only the family properties 
but even some of the private acquisitions 
of executant No. 4, a rather unusual feature 
in maintenance allotments in Marumakka- 
thayam tarwads. The object apparently was 
to quieten the male executants who were 
allotted the B to D schedule properties, so 
that at the end of their lives, their proper- 
ties may come back to the first tavazhi. The 
absence of any provision at all in Ext. P-1 
for a re-allotment or re-distribution of in- 
come, depending on the growth or decline 
of members in the two tavazhies and the 
provision that on the death of any of the 
members in the second tavazhi, his right to 
the income from the properties allotted ta 
him should devolve equally on the rest of 
the members of that taxazhi, all appear ra- 
ther out of tune with a maintenance allot- 
ment stricto sensu. That is particularly so, 
as the first tavazhi consisted of three females 
(one of them only eleven months old) with 
prospects of augmenting the strength of the 
tavazhi. Then there is the provision that 
renewals of the properties should be taken 
in the name of the first tavazhi at its ex- 
pense, even in respect of the B, C and D 
schedule properties; and if any of the pro- 
perties be released, the cosideration is to be 
invested for the purchase of properties in 
the name of the first tavazhi. There are no 
express words nor any express clause prohi- 
biting alienation of the B, C and D schedule 
properties. But we do get in clause (14) in 
tegard to the A schedule, a limitation of the 
tight to encumber, which is allowed only 
to the extent of Rs. 300/- by way of mort- 
gage and no more. And clause (15) prohi- 
bits alienation except to the limited extent 
contemplated by clause (14), during the 
minority of the 10th executant or for a 
period of seventeen years, not only in respect 
of the A schedule properties, but even in 
respect of the B to D schedule properties. 
All things considered, we are of the opinion 
that Ext. P-1 created only a life estate in 
the members of the second tavazhi with a 
provision for reverter to the first tavazhi on 
the extinction of the second, Although the 
matter may not be binding or conclusive, 
it is of some interest to notice that Bala- 
krishna Menon himself seems to have under- 
stood Ext. P-1 as conferring a life estate on 
him, Shortly after acceptance of Ex. P-1 he 
executed Ext. P-16 kaichit to the Irinjala- 
kuda Devaswom in respect of the C schedule 
properties. The Devaswom brought Ex. P-17 
suit for arrears of rent. In his written state- 
ment Ex, P-18, Balakrishna Menon prayed 
for instalment payments and stated that un- 
less the request was allowed, the life estate 
(“‘jeevanamsom”) allowed to him was liable 
to be sold. We have referred to Exs. P-9 
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and P-11 judgments rendered by the trial 
Court, and on appeal, in O. S. 401 of 1116. 
The suit was by two members of the first 
taxazhi against Balakrishna Menon and 
Narayana Menon of the second tavazhi, 
alleging waste and praying for appointment 
of a Receiver to manage the properties, Ext. 
P-6 is the plaint. Paragraph 2 thereof refers 
to Ext. P-1 karar and to Ex. P-13 compro- 
mise, and states that as per these documents 
the properties belonged to the defendants in 
life interest (‘jeevanamsom’) and after their 
lifetime, was to devolve on the plaintiff's 
tavazhi. In Balakrishna Menon’s written 
statement (Ext. P-8) he seems to view Ex. 
P-1 as a partition, but it is of some signi- 
ficance that in one paragraph he took the 
plea that as the plaintiffs are not the “imme- 
diate reversioners”, they are not competent 
to sue — a plea that received some accept- 
ance from the trial Court in Ex. P-9 judg- 
ment, and which provoked a spirited com- 
ment from the appellate Court in Ext. P-11 
judgment. 


7. If Ext. P-1 conveyed a life estate 
to the second tavazhi and to Balakrishna 
Menon, there can be no question of adverse 
possession or limitation. Balakrishna Menon 
was alive till 15-5-1959 and the suits were 
filed in 1961. Balakrishna Menon, by reason 
of the life estate conveyed by Ex. P-1 was 
entitled to possession of the properties of 
the second tavazhi. He was competent also 
to convey his life estate. By the impugned 
sales he no doubt purported to convey ab- 
solute rights. But the possession of the ali- 
enees (under Ext. D-4 and the prior sale 
that resulted in Ext. D-10) could well be 
traced to their lawful title, namely, to the 
life estate of Balakrishna Menon which he 
was competent to convey. So understood the 
possession of the alienees is not adverse 
from the date of alienation, but becomes so 
only on the death of Balakrishna Menon. 
To such a situation, it is not possible to 
apply the rule that a voidable alienation 
coupled with transfer of possession makes 
possession adverse from the date of the 
transfer. That principle was recognised by 
a Full Bench of this Court in Mathew v. 
Ayyappankutty, 1962 Ker LT 61 = (AIR 
1962 Ker 164) (FB) and was re-affirmed by 
a later Full Bench in Gopalan Thanthri v. 
Ittira Kelan, 1970 Ker LT 462 = (AIR 1970 
Ker 305) (FB). But those were the cases 
where, while the mortgagee wes in posses- 
sion, the karanavan of the mortgagor tar- 
wad conveyed the equity of redemption also 
to the mortgagee in circumstances under 
which the same was not justified. It was 
nevertheless held that possession was ad- 
verse from the date of the transfer.‘ But 
here, although Balakrishna Menon purport- 
ed to convey the entirety of rights, the trans- 
fer could well pass his life estate, and pos- 
session of the alienee could be referred to 
the same. As the suits were filed a little over 
one year after Balakrishna Menon’s death, 
the alienees had not perfected title by ad- 
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8. Counsel for the respondents drew 
our attention to a large number of deci- 
sions which have held that a maintenance 
allottee in a marumakkathayam tarwad has 
no transferable interest, and that transfer 
of such interest is prohibited by Section 6 
(d) and Section 6 (dd) of the Transfer of 
Property Act. We think it unnecessary to 
survey these decisions in view of our con- 
clusion that Ext. P-1 does not evidence a 
maintenance allotment. Counsel for the res- 
pondents contended that even a life estate, 
if it is meant for maintenance, will be hit 
by the above two provisions of the Trans- 
fer of Property Act. He relied on the deci- 
sion in Lachhmeshwar Sahai v. Mt. Moti 
Rani Kunwar, AIR 1939 PC 157. But there, 
the Privy Council, on a construction of the 
document, held that it was not a life estate 
but a mere arrangement for maintenance 
which fell squarely within the ban of Sec- 
tion 6 (d) of the Transfer of Property Act. 
The decision has no application. The deci- 
sion in Raman Nair Madhavan Nair v. 
Kuruvila Devasya, (1115) 14 Trav LT 358 
Tuled that the possession of a court auction 
purchaser of the rights of a maintenance 
allottee of a marumakkathayam tarwad was 
adverse from the date of the sale. That was 
because in the Travancore area of this State 
— and also in the Cochin area — the pre- 
vailing view seems to have been that a main- 
tenance allottee has no transferable interest. 
A different view has prevailed in Madras. 
(See Muttathil Damodara Menon v. Rama- 
krishna Iyer, AIR 1925 Mad 624 and Am- 
malu Amma v. Vasu Menon, AIR 1944 
Mad 108). In the view that we take it is un- 
necessary to decide whether the interests of 
a maintenance allottee are transferable op 
not. 


9. Whe Full Bench decision of the 
Travancore High Court in Kanaku Easwa- 
ran Parameswaran v. Krishnan Krishnan, 
(1928) 16 Trav LJ 488 = (2 Trav LT 481) 
(FB) has again no application. The question 
teferred to the Full Bench was: 


“Where property allotted for mainten- 
ance to a member or members of a Nair 
tarwad is improperly alienated and posses- 
sion thereof is transferred to the alienee, is 
any other member of the tarwad entitled on 
behalf of the tarwad to recover possession 
of such property during the lifetime of the 
allottee or allottees and if so under what 
conditions?” 


The Full ‘Bench, by majority held that in 
such circumstances any other member of the 
tarwad is entitled to sue and recover posses- 
sion on behalf of the tarwad even during the 
lifetime of the allottee for maintenance, 
subject to payment of compensation to the 
alienee for improvements, if any, effected 
by him. We are not strictly concerned with 
that question here, Ndr, with the decisions 
in Kanakku Thanukrishna Pillai v. Kanakku 
Thanumalaya Perumal Pillai Mathavan Pil- 
lai. (1912) 2 Trav LJ 51 and Padmanabhan 
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v. Velayndhan, 19 Tray LR 165, to which 
our attention was called. These are all deci- 
sions dealing with the alienability or attach- 
ability of the interests of a maintenance 
allottee in a marumakkathayam tarwad. 


10. We have looked at the records 
of the litigation in the suit O. S. No. 401 of 
1116 to see if the plaintiffs who were par- 
ties to Ext. P-1, could not be fixed with 
notice of the impugned alienation, and 
the adverse possession of the alienees. Ext. 
P-6 dated 11-6-1116 (1941) is the plaint in 
the suit. Executants Nos. 7 and 8 in Ext. 
P-1 were the plaintiffs. The Ist defendant 
was Balakrishna Menon, and the 6th defen- 
dant was Narayana Menon, the present Ist 
plaintiff. The supplemental 7th defendant 
was the D-10 alienee. Ext. P-6 does not 
at all mention about the alienation, which 
ultimately came to vest under Ext. D-10, 
in the Ist defendant, in O. S. No. 258 of 
1961. The alienee was, at a later stage, join- 
ed as a party to the suit. But we do not 
know on what allegations he was joined; 
and we are not in a position to impute any 
knowledge of the adverse possession of the 
alienee to any of the plaintiffs. Ext. P-7 is 
the written statement of Balakrishna Menon, 
and Ext. P-8, of the additional 7th defen- 
dant (the alienee). These are all unhelpful 
to fix the plaintiffs with notice of the ad- 
verse possession of the alienees. 


11. The learned Fudge in deciding 
the second appeals, ‘relied on the decision of 
Madhavan Nair, J. in Narayana Pillai v. 
Balakrishna Pillai, 1967 Ker LT 1142. It 
was there ruled that the income derived by 
members of the tarwad to whom the pro- 
perties were allotted for maintenance was 
the income of the tarwad; and if the same 
is invested in the purchase of property, the 
property is tarwad property. The decision 
of the learned Judge was reversed by a Di- 
vision Bench — See 1970 Ker LT 995. We 
are also of the opinion that the principle 
of these decisions cannot have much appli- 
cation here. 


12. We are therefore of the opinion 
that the finding of the lower appellate Court 
and of the learned Judge in second appeal 
that the suits for recovery of possession 
were barred by adverse possession and limi- 
tation cannot be sustained. We allow these 
appeals, and, in reversal of the decisions of 
the learned single Judge and of the lower 
appellate Court, restore the decision of the 
trial Court with costs throughout. 


Appeals allowed. 


“4 


" Secy. to Govt. v. G. R. S. M. (Wvg) Co. (FB) 


Ker, 69 


AIR 1973 KERALA 69 (V 60 C 24) 
FULL BENCH 


P. T. RAMAN NAYAR, C. J., K. K. MA- 
THEW AND V. P. GOPALAN 
NAMBIAR, JJ. 


The Secretary to Government, Peti- 
tioner v. The Gwalior Rayon Silk Mfg. 


(Wvg.) Co. Ltd. and another, Respondents. 


C. M. Reference No. 2 of 1970 and 
O. P. 6283 of 1970, DJ- 22-1-1971. 


(A) Kerala Stamp Act, 1959 (17 of 
1959}, Sections 54, 55 and 57 — Stamp Act 
(1899), Sections 56, 57 amd 59 — Reference 
to High Court — Letter of guarantee issu- 
ed by Bank im favour of President of India 
on behalf of Client — Dispute, if it was 
mere agreement or bond or security bond — 
Decision taken by competent authority — 
Government disagreeing and referring case 
to High Court — Reference mot maintain- 
able. 

A Bank issued a “letter of guarantee” 
on behalf of its Client in favour of the Pre- 
sident of India and used a  non-judicial 
stamp. The Central Government insisted on 
a certificate from competent authority that 
the document was duly stamped. The Bank 
having approached the competent authority 
for such a certificate the competent autho- 
rity disagreeing with the valuation of stamp 
duty asked the Bank to make up the deficit. 
The Bank submitted a revision petition to 
the Board of Revenue which dismissed the 
petition on ground that it had no power of 
revision under Section 54. On petition to 


the Government, the Government while 
agreeing with the Bank on its valua- 
tion for stamp duty found itself un- 


able to revise the order of the com- 
petent authority and made a refer- 
ence to the High Court requesting it to en- 
lighten the Government on the nature of the 
document and if it could order refund of 
excess amount already paid by Bank. On 
question whether reference was competent 
to High Court. 


Held, that Section 57 (2) as such con- 


: fers no power on the Government or other 


referring authority and only imposes on it 
a duty to dispose of the case conformably 
to the judgment of the High Court. The 
power to dispose of a case must be found 
elsewhere as in Section 54 either by the case 
being subjected to the control of the Gov- 
ernment or other authority as by sub-sec- 
tion (1) thereof or being referable to it for 
decision as under sub-section (2). It is only 
to such a case, namely, a case subject to the 
disposal by the Government or other autho- 
rity that Section 55 (1) applies. The decision 
rendered by the competent authority not 
being subject to the control of the Govern- 
ment no reference can lie to High Court. 
AIR 1968 SC 497 and (1902) ILR 25 Mad 
752, Rel. on; AIR 1950 SC 218 and (1902) 
ILR 25 Mad 751 and AIR 1932 Cal 736 and 
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AIR 1960 Cal 340, Dist. 
(Paras 8, 12, 14 & 15) 
@) Kerala Stamp Act, 1959 (17 of 
1959), Section 31 — Constitution of India, 
. 226 — Writ of Certiorari — Determi- 
nation of Stamp Duty under Section 31 gives 
valuable right to citizen of getting certificate 
and of immunity — Error of Jaw by statu- 
tory authority while dealing under Section 
31 affects such right — High Court im such 
eases can issue writ of certicrari and quash 
orders passed under Section 31. (Para 24) 


(O Constitution of India, Art. 226 — 
Delay how far affects right to get a writ. 

While delay in bringing writ petitions 
may be excused in the discretion of the 
court where good reason is shown, it would 
ordinarily not be a sound exercise of discre- 
tion to extend the time beyond the date by 
which a suit for the relief claimed would be 
barred under the provisions of the Limita- 
tion Act. For this purpose, it does not seem 
to matter whether a suit would, in fact, lie 
or not — if that were not so, a person would 
be in a better position for the injury of 
which he complains not being of a civil 
nature or for a civil suit being expressly or 
impliedly barred. The enquiry should be, 
when would a suit for the relief claimed be- 
come barred by time if a suit lay, whether 
in fact it lies or not. AIR 1964 SC 1106 and 
AIR 1970 SC 898, Rel. on. (Para 27) 
Cases Referred: Chronological Paras 
AIR 1970 SC 898 = (1969) 2 SCR 

824, Tilokchand Motichand v. H. B. 


Munshi 
ATR 1968 SC 497 = (1968) 1 SCR 
685, Banarasi Dass v. Chief Control- 


ling Revenue Authority 7, 8, 13, 14 
AIR 1964 SC 1006 = (1964) 6 SCR 
261, State of Madhya Pradesh v. 


Bhailal Bhai 26 
AIR 1960 Cal 340, Eastern Manga- 
nese and Minerals v. State of West 


Bengal 
AIR 1950 SC 218 = 1950 SCR 536, 
Chief Controlling Revenue Autho- 


14 


tity v. M. S. Mills Ltd. 13, 14 
ae 71932 Cal 736 = 36 Cal WN 502 
(SB), In re, Cook and Kelvey 14 
(1902) ILR 25 Mad 751, Reference 
under Stamp Act, In re 14 
(1902) ILR 25 Mad ee Reference 
under Stamp Act, re 
(1882) ILR 8 Cal sige 10 Cal LR 


219, Gisborne and Co. v. Subal 
Bowri 21 

Advocate-General, for Petitioner in C. 
M. Reference No. 2 of 1970 and for Res- 
pondent in O. P. No. 6283 of 1970; K. P. 
Kesava Menon, K. V. Narayanikutty, for 
Respondent in C. M. Reference No. 2 of 
1970 and for Petitioner in O. P. No. 6283 
of 1970. 

RAMAN NAYAR, C. J.:— On the 
25th May, 1967, the United Commercial 
Bank, Mavoor (for short, the Bank) exe- 
cuted what has been called a letter of gua- 
rantee in favour of the President of India 


_ exhibits marked in the writ petition) 
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on non-judicial stamp paper of the value of 
Rs. 40.25 — a copy thereof has been mark- 
ed as Ex. P-1 in the writ petition. By that 
instrument, the Bank guaranteed, to the 
tune of Rs. 12,37,250/- the payment to the 
Central Government by one of the Bank’s 
customers, the Gwalior Rayon Silk Mfg. 
(Wvg.) Co. Ltd, Mavoor (for short, the 


- Company), the rupee equivalent of foreign 


exchange made available to it by the Cen- 
tral Government for the import of certain 
goods. The Central Government was insist- 
ing that the instrument shouldbe certified 
as duly stamped by the.competent authority, 
and, therefore, the Bank presented it before 
the Additional Personal Assistant to the Dis- 
trict Collector of Kozhikode, a Collector 
within the definition in Section 2 (c) of the 
Kerala Stamp Act, 1959 (Having been duly 
appointed as such thereunder — we shall 
hereafter refer to him as the Collector but 
he is not to be confused with the District 
Collector) for adjudication under Section 31 
of the Act. 


2. By his proceedings Ex P-2 dated 
the 22nd Tuy, 1967 (the reference is to ite 
the 
Collector held that the instrument was a 
bond within the meaning of Article 13 of 
the schedule to the Kerala Stamp Act, 1959, 
and determined the duty payable thereon as 
Rs. 23,264.95. He requested the Bank to pay 
the deficit duty of Rs. 23,224.70 as also the 
adjudication fee which he fixed at Rs. 5]-. 
This order, it would appear, was made with- 
out giving the Bank an opportunity of being 
heard; and the Bank being aggrieved by the 
order submitted the petition Ex. P-3 dated 
the ist August, 1967, to the District Collec- 
tor contending that the instrument was not 
a bond but an agreement chargeable with 
duty of only Rs. 2.25 and requested the Dis- 
trict Collector to revise the order of the 
Collector in exercise of his powers under 
clause third of Section 3 of Madras Regu- 
lation VII of 1828. The District Collector 
rejected this petition on the lith August, 
1967 on the ground that the Madras Regu- 
ation invoked by the Bank was not in force. 


Thereupon, the Bank submitted a revi- 
sion petition, Ex. P-4 dated the 16th Sep- 
tember, 1967, to the Board of Revenue, an 
authority specified by the Government under 
sub-section (1) of Section 54 of the Kerala 
Stamp Act as an authority to whose control 
the powers exercisable by a Collector under 
Chapter IV and Chapter V and under clause 
(a) of the first proviso to Section 27 are, in 
all cases, subject. This petition was dismiss- 
ed by the Board by its proceedings, Ex. P-5 
dated the ilth September, 1968, on the 
ground that Section 31, occurring in Chap- 
ter Ii of the Act, was not one of the pro- 
visions in respect of which revisional power 
was given to the Board by Section 54. Then, 
by Ex. P-6 dated the 26th October, 1968, 
the Bank and the Company jointly petition- 
ed the Government praying “that the Gov- 
ernment may be pleased to either decide the 
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issue suo motu or in case of doubt refer the 
matter to the Hon’ble High Court under 
Section 55 of the Kerala Stamp Act, 1959, 
for its decision so as to fix the proper stamp 
duty on the impugned (sic) document.” 


The Government after hearing counsel 
for the Bank and the Company came to the 
conclusion that the instrument was not a 
bond falling within Article 13, or a security 
bond falling within Article 49, of the Sche- 
dule to the Kerala Stamp Act but was a 
contract of guarantee chargeable as an 
agreement under Article 5 (c) in which case 
the duty would be only Rs. 2.25, a view 
with which, we might mention, the learned 
Advocate-General appearing before us on 
behalf of the Government concurs. (He has 
also drawn our attention to the second item 
in Article 37 of Schedule I to the Indian 
Stamp Act, 1899 “Letter of guarantee, See 
Agreement (No. 5)” which indicates that a 
letter of guarantee is nothing more than an 
agreement). But, for the same reasons as 
given by the Board of Revenue, the Govern- 
ment considered that it had no power to 
interfere with the orders of the Collector, 
and it has made the present reference Ex. 
P-8 dated the 24th July, 1970, referring, 
under Section 55 of the Kerala Stamp’ Act, 
the following questions for our decision: 


“(i) Whether the instrument executed by 
the United Commercial Bank Ltd. is charge- 
able with duty as a bond (Article 13) or as 
an agreement (Article 5) or as a security 
bond (Article 49); and 

Gi) If the decision on point (1) is that 
the instrument is chargeable as an ‘agree- 
ment” or as a ‘security bond’, whether the 
Government have power to grant the refund 
of the value of the excess stamps to the 
party.” 

3. We must mention that, since the 
matter could not wait, the Bank had mean- 
while, on the 14th August, 1967, soon after 
the District Collector’s rejection of its peti- 
tion, paid the deficit duty as adjudged by 
the Collector and obtained from him a certi- 
ficate duly endorsed on the instrument under 
Section 32 of the Kerala Stamp Act to the 
effect that the full duty had been paid. 


4, In the course of the hearing of 
the reference, on the 24th November, 1970, 
a doubt was expressed as to whether the re- 
ference lay. Thereupon, counsel for the 
Bank and the Company (whom we shall 
hereafter call the petitioners) took time to 
file a writ petition by way of abundant cau- 
tion and that is how O. P. No. 6283 of 1970 
came to be filed (on the 7th December, 
1970) and the reference and the petition 
heard together. 

5. At our request the learned Advo- 
cate-General has addressed us fully on the 
question whether the reference lies — if it 
does not, we ought not to answer it, for, 
we would have no jurisdiction to do so. He 
has submitted that the reference does not 
lie; but has, at the same time, made it clear 


Secy. to Govt. v. G. R. S. M. (Wvg.) Co. (FB) (Nayar C. J.) [Prs. 2-7] Ker. 71 


that he is not taking this objection on be- 
half of the Government, the Government 
itself having made the reference. 

6. We shall first consider the ques- 
tion whether the reference lies. The relevant 
provisions are Sections 54, 55 and 57 of the 
Kerala Stamp Act (hereinafter referred to 
as the Kerala Act) which are in pari materia 
with Sections 56, 57 and 59 respectively of 
the Indian Stamp Act, 1899 (hereinafter re- 
ferred to as the Central Act). These provi- 
sions run as follows: 


“54. Control of and statement of case to, 
the Government or other authority specified 
by the Government: (1) The powers exer- 
cisable by a Collector under Chapter IV and 
Chapter V and under clause (a) of the 
first proviso to Section 27 shall in all cases 
be subject to the control of the Government 
or such other authority as may be specified 
by Government in this behalf. 


(2) If any Collector acting under Sec- 
tion 31, Section 39 or Section 40, feels doubt 
as to the amount of duty with which any 
instrument is chargeable he may draw up a 
statement of the case and refer it with his 
Own opinion thereon, for the decision of 
the Government or such other authority as 
may be specified by Government in this be- 


(3) The Government or such authority 
shall consider the case and send a copy of 
its decision to the Collector, who shall pro- 
ceed to assess and charge the duty, if any, 
in conformity with such decision.” 


“55. Statement of case by the Govern- 
ment or other authority specified by the 
Government to the High Court— (1) The 
Government or such other authority as may 
be specified by Government in this behalf 
may state any case referred to it under sub- 
section (2) of Section 54 or otherwise com- 
ing to its notice, and refer such case, with 
its own opinion thereon, to the High Court. 

(2) Every such case shall be decided 
by not less than three Judges of the High 
Court, and in case of difference, the opinion 
of the majority shall prevail.” 

“57. Procedure in disposing of case 
stated:— (1) The High Court, upon the 
hearing of any such case, shall decide the 
questions raised thereby, and shall deliver 
its judgment thereon containing the grounds 
on which such decision is founded. 

(2) The Court shall send to the autho- 
rity by which the case was stated, a copy 
cf such judgment under the seal of the 
Court and the signature of the Registrar; 
and the authority shall, on receiving such 
copy, dispose of the case conformably to 
such judgment.” 


7. The present case is not one refer- 
red by the Collector to the Government 
under sub-section (2) of Section 54 of the 
Kerala Act, so that there can be no question 
of the first part of sub-section (1) of Sec. 55 
applying to it. (Sub-section (2) of Section 56 
and sub-section (1) of Section 57 respectively 
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of the Central Act — in that Act the Chief 
Controlling Revenue Authority takes the 
place of the Govt. in the Kerala Act). The 
question then is whether the case falls with- 
in the second part of, in other words, is em- 
braced by the words, “otherwise coming to 
its notice’ appearing in the sub-section. 
These words are, no doubt, of wide import, 
and, as pointed out in Banarasi Dass v. Chief 
Controlling Revenue Authority, AIR 1968 
SC 497, are by no means confined to cases 
that are pending before the revenue authori- 
ties. They include within their scope cases 
already decided and disposed of as also cases 
brought to the notice of the Government by 
an aggrieved party demanding a reference. 
But even so, it is quite obvious that the case 
must be a case arising under the Act, and, 
we should think, one which some provision 
or other of the Act brings within the purview 
or control of the Government. (This must 
be some provision other than sub-section (1) 
of Section 55 which confers no such power 
on the Government). S 
If we turn next to sub-section (2) of S 

tion 57 (sub-section (2) of Section 59 of the 
Central Act) we find that the Government 
is to dispose of the case conformably to the 
judgment pronounced by the High Court 
under sub-section (1). It follows then that a 
reference under sub-section (1) of Section 55 
can be only in respect of a case which is 
within the competence of the Government to 
dispose of in accordance with the judgment 
of the High Court. As we read it, sub-sec- 
tion (2) of Section 57 confers no additional 
power on the Government (or other autho- 
rity concerned, namely, an authority specified 
in that behalf by the Government under sub- 
section (1) of Section 54); it presupposes the 
existence of a power in the Government to 
dispose of the case conformably to the judg- 
ment of the High Court; in other words, the 
case must be one in respect of which some 
provision or other of the Act confers the 
power of disposal on the Government. That 
is why we said that a case that may be re- 
ferred to the High Court under sub-section (1) 
of Section 55 must be a case which comes 
within the purview or control of the Govern- 
ment. If it is a case referred to the Gov- 
ernment under sub-section (2) of Section 54, 
it is necessarily a case within its purview. It 
straightway comes within the express langu- 
age of sub-section (1) of Section 55, and it 
would be a case which the Government could 
dispose of conformably to the judgment of 
the High Court as required by sub-section (2) 
of Section 57 by answering the reference 
made to it by the Collector accordingly. 
However, if it is not such a case and is only 
one “otherwise coming to its notice”, it must 
be shown that it is a case over which the 
Government has a power of disposal. Tak- 
ing a case like the present case, namely, a 


case already decided by the Collector, it must. 


be a case where the Collector’s decision, whe- 
ther already rendered or to be rendered, is 
subject to the control of the Government 


wthirh mesane that whara oc hara a naca hac 
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already been decided by the Collector, the 
decision must be subject to review by the 
Government. 


8. Sub-section (1) of Section 54 con- 
fers on the Government control in respect of 
certain specified powers exercisable by the 
Collector. The word, “exercisable” is wide 
enough to include what has been exercised in 
the past as also what is to be exercised in 
the future. This was the view expressed by 
Sir Arnold White, C. J., in Reference under 
Stamp Act case, (1902) ILR 25 Mad 752 
(referred with apparent approval in AIR 
1968 SC 497) and we are in respectful agree- 
ment with this view despite the dissent by 
Bhashyam Ayyangar and Moor, JJ. But then 
the power exercised in the present case is not 
one of the powers specified in sub-section (1) 
of Section 54 as subject to the control of the 
Government and it follows that, as held by 
the Government, the Government has no 
power of interference whatsoever with the 
decision of the Collector which is final so fax 
as the Act is concerned. That being so, it 
follows from what we have already said that 
the case is not one that can be referred by 
the Government to the High Court under 
sub-section (1) of Section 55, not being a case 
which the Government can dispose of con- 
formably to the judgment of the High Court. 


9. If any case whatsoever arising 
under the Act would come within the scope 
of a reference under sub-section (1) of Sec- 
tion 55, that would lead to difficult, indeed 
impossible, results. Supposing a Collector 
were to decide that proper stamp duty has 
been paid in respect of an instrument, where- 
as in fact it has not, or that the instrument 
is not chargeable with duty whereas it is, and 
to certify accordingly by endorsement there- 
on under sub-section (2) of Section 32. Then, 
under sub-section (3) of the section, the ins- 
trument shall be deemed to be duly stamped 
or not chargeable with duty, as the case may 
be, and may be acted upon accordingly. Now, 
if a case wrongly decided under Section 31 
in favour of the Revenue is a case coming 
within the scope of sub-section (1) of Sec- 
tion 55, a case wrongly decided in favour 
of the citizen must also be such a case. In 
such a case, namely, a case wrongly decided 
in favour of the citizen, what is the Govern- 
ment to do under sub-section (2) of Sec- 
tion 57 conformably to the judgment the 
High Court may deliver in pursuance of a 
reference made to it? Is the Government to 
decide the case fresh, under Section 31 or 
send it to the Collector for making a fresh 
decision? There is no provision in the Act 
that enables it to do so and even if it did 
so what purpose would that serve? The cer- 
tificate endorsed by the Collector under Sec- 
tion 32 can neither be recalled nor cancel- 
led, for the deeming provision in sub-section 
(3) of Section 32 is absolute and is not made 
subject to any such fresh adjudication. And 
even if the certificate could be cancelled, in 


most cases, it would be too late to serve any 
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have served its purpose and the instrument 
‘would have been acted upon. Surely, it can- 
not be that its reception in evidence, its re- 
gistration and such other instances of its 
being acted upon, can be recalled or are ren- 
dered null and void. It must be remember- 
ed that Section 31 places no obligation on 
the citizen to pay the stamp duty adjudged 
by the Collector. It is only if he wants the 
certificate under Section 32 that he need pay 
the stamp duty; else, he can decline to pay 
jt and face whatever consequences might flow 
if, in fact, the instrument is not sufficiently 
stamped. - How then, on the fresh adjudica- 
e Pene made, will the stamp duty be col- 
ecte 


10. Even in a case where the wrong 
decision is in favour of the Revenue, what 
can the Government or other authority do 
under sub-section (2) of Section 57 pursuant 
to a judgment delivered by the High Court? 
Even if it were to decide the case afresh con- 
formably to such judgment, of what conse- 
quences would that be? There is no provi- 
sion in the Act, at any rate, none has been 
brought to our notice, authorising a refund 
of the excess duty paid; and the fact that the 
Government can, in its capacity as such, not 
in its capacity as an authority under the Act, 
make a refund, if it chooses, or be compelled 
to do so by a suit, is scarcely relevant. 


11. Supposing, to take a more telling 
Instance, a person has been wrongly convict- 
ed or wrongly acquitted of an offence under 
the Act, so far as sub-section (1) of Sec- 
tion 55 is concerned, that would stand on the 
same footing as a wrong adjudication by the 
Collector under Section 31. The offences are 
created by the Act and even the Court that 
js to try them though not a creature of the 
Act, is specified by it (see Section 66) just as 
the other authorities given powers under the 
Act are specified. If sub-section (1) of Sec- 
tion 55 is really so wide as to include within 
its scope any case whatsoever arising under 
the Act, the wrong conviction or the wrong 
acquittal could be referred to the High Court 
thereunder. And, if sub-section (2) of Sec- 
tion 57 is to be read as conferring on the 
Government or other authority the power to 
dispose of such a case conformably to the 
judgment of the High Court; it would follow 
that that authority could set aside the convic- 
tion or acquittal made by the High Court and 
scam or convict the accused as the case may 


12. It seerns to us clear that sub-sec- 
tion (2) of Section 57, as such, confers no 
power on the Government or other referring 
authority and only imposes on it a duty to 
dispose of the case conformably to the judg- 
ment of the High Court. The power to dis- 
pose of the case must be found elsewhere, as 
in Section 54, either by the case being sub- 
jected to the control of the Government or 
other authority as by sub-section (1) thereof 
or being referable to it for decision as under 
sub-section (2). It is only to such a case, 
Imamely. a case subiect to disposal bv the 
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Government or other authority that sub-sec- 
tion (1) of Section 55 applies. 


13. Great reliance has been placed by 
counsel for the petitioners on the decisions 
in Chief Controlling Revenue Authority v. 
M. S. Mills, ATR 1950 SC 218 and Banarasi 
Dass v. Chief Controlling Revenue Authority, 
AIR 1968 SC 497 (Principally the latter which 
deals more specifically and at greater length 
with the question before us) in support of 
their contention that sub-section (1) of Sec- 
tion 55 (sub-section (1) of Section 57 of the 
Central Act) applies to every case under the 
Act coming to the notice of the Govern- 
ment or other authority, whatever be its na- 
ture. We do not think that these decisions 
support any such proposition. In both deci- 
sions (both rendered under the Central Act) 
the case considered was a case in respect of 
a power exercised under Chapter IV of the 
Central Act, so that the control of the Chief 
Controlling Revenue authority was attracted 
by sub-section (1) of Section 56 of the Cen- 
tral Act thus conferring on it a power of 
revision. Nothing was said in either as to 
whether an adjudication by a Collector under 
Section 31, and the endorsement of a certifi- 
cate by him under Section 32, which do not 
come within the scope of Section 56, could 
come within the scope of sub-section (1) of 
Section 57 so as to be a proper subject-mat- 
ter for a reference thereunder. 


: 14, It is true that among the many 
decided cases considered in AIR 1968 SC 
497 there are three, namely, Reference under 
Stamp Act case, (1902) ILR 25 Mad 751; 
In re, Cook and Kelvey, AIR 1932 Cal 736 
(SB) and Eastern Manganese and Minerals v. 
State of West Bengal, AIR 1960 Cal 340 that 
relate to cases of adjudication by the Collec- 
tor under Section 31. But it is to be noted 
that these cases were not overruled, though 
cases like Reference under Stamp Act case, 
(1902) ILR 25 Mad 752 holding with regard 
to cases disposed of by the Collector under 
Chapter IV that no reference lay, were over- 
tuled; and only that part of the reasoning 
on which they were based, namely, that there 
must be a case pending before the revenue 
authorities for sub-section (1) of Section 57 
to be attracted, was disapproved. This reason- 
ing only led to the real reason underlying 
these decisions. That was that it is only in 
cases where the Revenue Authority can dis- 
pose of the case conformably to the judg- 
ment of the High Court as required by sub- 
section (2) of Section 59 that a reference 
under sub-section (1) of Section 57 will lie. 
This real reason was not disapproved. What 
was disapproved was the view that it was 
only a pending case and not a disposed of 
case that the Revenue-apthority could dispose 
of conformably to the judgment of the High 
Court, a view based on a misconstruction of 
the words “powers exercisable?” in sub-sec- 
tion (1) of Section 56 as excluding powers 
already exercised. Indeed, the decision in AIR 
1968 SC 497 proceeds on the footing that, in 
that case, it was possible for the Revenue- 
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authority to dispose of the case conformably 
to the judgment of the High Court as re- 
quired by sub-section (2) of Section 59, the 
decision of the Revenue-authority being at 
large the moment the High Court pronounc- 
ed its judgment, in other words, it being pos- 
sible for the Revenue-authority to decide the 
case conformably to the judgment of the 
High Court. The actual decision in the case 
is embodied in paragraph 9 of the judgment, 
the material portion of which runs thus: 

“The principle underlying the decision 
(AIR 1950 SC 218) is that Section 57 affords 
a remedy to the citizen to have his case re- 
ferred to the High Court against an order of 
a revenue authority imposing stamp duty and/ 
or penalty provided the application involves 
a substantial question of law and imposes a 
corresponding obligation on the authority to 
refer it to the High Court for its opinion. 
Such a right and obligation cannot be con- 
strued to depend upon any subsidiary circum- 
stance such as the pendency of the case be- 
fore the Authority. If the position is as held 
in (1902) ILR 25 Mad 752 the mere fact 
that the Collector has determined the duty 
and closed the case would render nugatory 
not only the controlling jurisdiction of the 
Authority but the remedy which Section 57(1) 
gives to the citizen as also the obligation of 
the Authority to state the case. The difficulty 
which the learned judges felt in (1902) ILR 25 
Mad 752 and repeated in subsequent deci- 
sions is not, in our view, a real one because 
as soon as a reference is made and the High 
Court pronounces its judgment the decision 
of the Authority is at large and the Autho- 
rity, as required by Section 59 (2) would 
have to dispose of the case in conformity 
with such judgment.” 
It is clear from this that the decision is con- 
fined to a case where there is an order of a 
revenue authority imposing stamp duty and/ 
or penalty. That is not the case here, for, 
as we have noticed, an adjudication under 
S. 31 of the Central Act does not involve 
the imposition of stamp duty or penalty — 
it is left entirely to the option of the citizen 
to pay or not to pay the duty adjudged. 

15. We hold that the reference does 
fnot lie and we decline to answer it. 

16. Turning now to the writ petition, 
the prayers therein are: 


(1) to quash Ex. P-2, the adjudication 
by the Collector, the third respondent to the 
petition; 

(2) to issue a writ of mandamus, direc- 
tion or order to the first respondent (this 
must be a mistake for the third respondent 
the first respondent is the District Collec- 
tor) to adjudicate the matter afresh; and 

(3) to refund to the Company, the second 
petitioner, the excess stamp duty paid on its 
behalf by this first petitioner Bank. 

Counsel for the petitioners has, however, 
submitted that he is withdrawing the third 
prayer recognising that it is premature. He 
can only ask us to quash the adjudication by 
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tion ourselves and he submits that the cause 
of action for a refund will arise only after a 
fresh adjudication determining the stamp 
duty at less than the duty now determined is 
made. We express no opinion whatsoever 
with regard to these submissions. 

17. The learned Advocate-General ap- 
pearing for the respondents does not dispute 
that (as held by the Government in Ext. P-8, 
the order of reference) the instrument is not 
a bond and that the adjudication by -the Col- 
lector is wrong in law. Nevertheless, he 
presses for the dismissal of the petition on 
two grounds, first that it is belated, and, 
secondly, that the determination by the Col- 
lector under Section 31, although called an 
adjudication in the heading to the section, is 
Teally an administrative decision not involv- 
ing any adverse civil consequences (the pay- 
ment of the duty adjudged being a purely 
voluntary payment made solely for the pur- 
pose of obtaining the certificate under Sec- 
tion 32 which was given) and, therefore, not 
amenable to judicial review. 


18. We are satisfied that the view 
taken by the Government in Ext. P-8 that the 
instrument is not a bond is correct. A bond 
is defined in Section 2 (a) of the Kerala Act 
thus. (The definition in Section 2 (5) of the 
Central Act is the same): 

“(a) ‘bond’ includes— 

(i) any instrument whereby a person ob- 
liges himself to pay money to another, on 
condition that the obligation shall be void if 
a specified act is performed, or is not per- 
formed as the case may be; 


(ii) any instrument attested by a witness 
and not payable to order or bearer, whereby 
a person obliges himself to pay money to 
another and 


Gii) any instrument so attested, whereby 
a person obliges himself to deliver grain oF 
other agricultural produce to another;” 


19. The instrument here in question 
does not fall within clause (1) of the defini- 
tion which requires first an undertaking by 
one person to pay money to another, the 
undertaking being, however, subject to the 
condition that the obligation shall be void 
if a specified act is performed, or is not per- 
formed, as the case may be — Form No. X 
in Appendix F to the Code of Civil Proce- 
dure is a good example of such instrument 
and is rightly called a bond in the heading 
to the Form. But the instrument we are 
considering contains no such undertaking sub- 
ject to a condition rendering it void. (We 
are not setting out the terms of the instru- 
ment since we are only affirming what is un- 
disputed). Under it, the obligation to pay 
on the part of the Bank which executed it 
arises only on the Company failing to per- 
form a specified act. It is not as if the Bank 
obliged itself to pay the money subject to the 
condition that the obligation would be void 
if the specified act was performed. The 
instrument is only a security for the perform- 
ance | of the specified act by the Compan 
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to the Code of Civil Procedure, which is 
headed therein not as a bond but as merely 
a security. 

20. It is true that, by the instrument, 
the Bank obliged itself to pay money to the 
President on the non-performance of the spe- 
cified act by the Company. But then the 
instrument is not attested and, therefore, can- 
not fall within clause (ii) of the definition 
and, of course, there is no question of cl. (iii) 
applying. 

21. . There still remains the question 
whether the instrument falls within what 
might be called the Primary meaning of the 
word, “bond” since, unlike the definition con- 
sidered in cases like (Gisborn and Co. v. 
Subal Bowri, (1882) ILR 8 Cal 284) which 
said “bond means”, the definition we are 
considering says “bond includes”. 

22. The very implication of the defi- 
nition in clause (ii) is that an unattested in- 
strument like the present, not payable to 
order or bearer, whereby a person obliges 
himself to pay money to another, cannot, un- 
less there is something more, be a bond as 
coming within the primary meaning of the 
word, for it if could, the insistence on at- 
testation would be meaningless. Likewise with 
regard to the definition in clause G) would 
be the insistence on the presence of the con- 
dition that the obligation shall be void if a 
specified act is performed or is not perform- 
ed. That something is a seal, a formality 
necessary to make a bond within the techni- 
cal meaning of the law — see the definition 
of “bond” in Halsbury’s Laws of England, 
3rd Edn. Vol. 3, p. 329 which runs as fol- 
lows:-— 

“A bond is an instrument under seal, 
usually a deedpoll, whereby one person binds 
himself to another for the payment of a spe- 
cified sum of money either immediately or 
at a fixed future date.” 


And that something the present instrument 
has not since it is not under seal. 


23. The contention that the determi- 
nation by the Collector under Section 31 of 
the Act is purely administrative order involv- 
ing no civil consequences since any payment 
of duty pursuant thereto would be a purely 
voluntary payment for the purpose of obtain- 
ing the certificate under Section 32 does not 
impress us. The Stamp Act is a very com- 
plicated statute and a breach of its provisions 
is fraught with very serious -consequences, 
both civil and criminal, to the citizen, even 
if he has acted in complete good faith. Even 
with the best legal advice, a mistake is more 
than possible, and the purpose underlying 
Section 31 is to set up an authority to whom 
the citizen could go to ascertain what the 
duty payable on an instrument is, and whose 
decision, if acted upon by the payment of 
the duty as determined, would, whether right 
or wrong, be binding on the Revenue. It 
seems to us that the determination to be 
made by the Collector under Section 31 is a 
quasi-judicial determination and that the sec- 
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tion is very properly headed, “adjudication 
as to proper stamping”. 


24, It is true that any payment made 
pursuant to an adjudication under Section 31 
is voluntary since there is no provision in the 
Act compelling that. If the citizen is so sure 
of himself and is prepared to take the risk, 
he can ignore the Collector’s determination 
leaving the matter to be agitated, should oc- 
casion arise, under the provisions of Chap- 
ter IV or Chapter VIL — it does not appear 
that the Collector’s determination under Sec- 
tion 31 is binding or even relevant in such 
proceedings. But, if the citizen pays the duty 
as determined by the Collector under Sec- 
tion 31, he is entitled to a certificate under 
Section 32 and to what we might call the 
immunity resulting from such a certificate, an 
immunity from the sufficiency of the duty 
being called in question by anybody, any- 
where and at any time, This we regard is a 
valuable statutory right conferred on the citi- 
zen and an error of law made by 
a statutory authority affecting such a 
right — to tell a man that the duty 
payable in order to get a certificate is 
Rs. 23,264.95 if, in truth, it is only Rs. 2.25 
is certainly to prejudicially affect that right — 
is, we should think, amenable to certiorari. 
We might add that if, as we have held, a 
proceeding under Section 31 is a quasi-judi- 
cial proceeding, the adjudication made by 
the Collector in this case is liable to be 
quashed also on the short ground that the 
party affected was not given an opportunity 
of being heard. 


25. -So far, as the defence of delay is 
concerned. there is, of course, no period of 
limitation prescribed for petitions under Arti- 
cle 226 of the Constitution. But what has 
been called the discretionary jurisdiction 
under that article is not extended to the 
sluggard and the conventional period of what 
we might call quasi-limitation adopted by this 
Court for petitions of this kind is three 
months. However, time is extended when- 
ever the party satisfies the court that the delay 
was not due to his fault and that he has 
acted with due care and diligence. And, in 
deciding whether time should be extended or 
not, the court pays. due heed to the princi- 
ples underlying the provisions of the Limi- 
tation Act permitting an extension of time 
without being curbed by the actual wording 
of those provisions. Here, there is no doubt 
that the Bank has been acting with due 
diligence and expedition, and it can hardly 
be said that there has been any laches on its 
part. It might have pursued wrong remedies, 
but, in the uncertain state of the law, we 
would not say that it was to blame for that. 
Within ten days of the adjudication by the 
Collector, the Bank moved the District Col- 
lector (who is the Collector’s official superior 
and who is the Collector within the body of 
the definition in Section 2 (c)) to revise the 
order of the Collector. The District Collec- 
tor dismissed the Bank’s petition on the 11th 
August 1967 on the ground that he lacked 
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jurisdiction, and, a month later, the Bank 
submitted a revision petition to the Board of 
Revenue which has revisional powers under 
the Act. The Board dismissed the petition a 
year thereafter, on the ground that it had no 
power to interfere, and six weeks later, the 
petitioners jointly moved the Government to 
decide the case or make a reference to the 
High Court. The Government made the re- 
ference on the 24th July, 1970, about two 
years, thereafter, and we find that we are 
unable to entertain it since a reference does 
not lie. The writ petition was brought on 
the 7th December, 1970, while the reference 
was still pending before us, and we should 
think that under the principle underlying 
Section 14 of the Limitation Act, the delay 
in bringing the petition should be excused. 
For, excluding the periods during which the 
matter was pending before the District Col- 
lector, the Board of Revenue, the Govern- 
ment and ourselves, all of whom have, from 
defect of jurisdiction, been unable to afford 
relief under the statute, the petitioners have 
moved us under Article 226 of the Constitu- 
tion well within the conventional period of 
three months.: à 


26. It is however, contended on the 
strength of the decisions in State of Madhya 
Pradesh v. Bhailal Bhai, AIR 1964 SC 1006 
and Tilokchand Motichand v. H. B. Munshi, 
AIR 1970 SC 898 that, under no circumstan- 
ces, should time be extended beyond the date 
on which a suit for the relief claimed would 
be barred under the provisions of the Limi- 
tation Act. It is pointed out that the peti- 
tioners’ cause of action is either the wrong 
adjudication made by the Collector on the 
22nd July, 1967, or the payment of duty 
made pursuant thereto on the 14th August, 
1967. There is no question here of any mis- 
take for, apparently, the Bank knew all along 
that the Collector’s adjudication was wrong. 
Even if there was any payment by mistake, 
the mistake was discovered at least by the 
Ist August, 1967, when the Bank filed the 
petition, Ext. P-3, before the District Collec- 
tor alleging that the adjudication was wrong 
and that the payment made was not really 
due. Therefore, whichever be the article of 
limitation that applies, whether it be Arti- 
cle 24 or Article 113 read with Section 17 of 
the Limitation Act, a suit should have been 
brought by the Ist August, 1970, at the latest, 
and, therefore, this petition brought on the 
nh December, 1970, must be dismissed as 
out of time. 


27. The principle we deduce from 
these two decisions of the Supreme Court is 
this: while delay in bringing writ petitions 
may be excused in the discretion of the court 
where good reason is shown, it would ordi- 
marily not be a sound exercise of discretion 
to extend the time beyond the date by which 
a suit for the relief claimed would be barred 
under the provisions of the Limitation Act. 
For this purpose, it does not seem to mat- 
ter whether a suit would, in fact, lie or not 
— if that were not so, a person would be 
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in a better position for the injury of which 
he complains not being of a civil nature or 
for a civil suit being expressly or impliedly 
barred. We think the inquiry should be, 
when would a suit for the relief claimed be- 
come barred by time if a suit lay, whether 
in fact it lies or not — that saves us from 
going into the difficult question which has 
been argued at some length, namely, whether 
a suit will lie for setting aside the adjudica- 
tion of the Collector. In the present case, 
whichever be the article of limitation that ap- 
plies, the period of limitation if a suit lay 
(whether in fact it lies or not) would be three 
years from the date on which the cause of 
action arose. That being so, if this were an 
ordinary case, we should not extend the time 
for filing the petition beyond the ist August, 
1970, for, applying the provisions of the Limi- 
tation Act (the actual provisions, not the 
principles underlying them) a suit would be- 
come barred on that date. But, this we con- 
sider to be a very extraordinary case, in par- 
ticular, in that the Government did entertain 
an application for a reference and did, in 
fact, make a reference, everybody concerned 
believing that a reference Jay. And, as we 
have already noticed, it was while the refer- 
ence was pending before us that the writ 
petition was brought. The petitioners have 
throughout acted with the utmost diligence, 
and, taking all the circumstances into consi- 
deration, (especially that the very party that 
has confessedly enriched itself unjustly at the 
cost of the petitioner contributed to the delay) 
we are not disposed to deny them relief on 
the score of delay. 


28. We allow the petition to this ex- 
tent, namely, that we quash the Collector’s 
adjudication, Ext. P-2, dated the 22nd July, 
1967. It will now be for the Collector to 
decide the matter afresh after giving the Bank 
an opportunity of being heard. 

For the rest, we dismiss the peti- 
tion. We make no order as to costs. a 
Order accordingly. 
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S. A. 175 of 1965, D/- 15-1-1971. 


Index Notes — (A) Kerala Land Re- 
forms Act (1 of 1964), Section 13 — Where 
the continuance of possession of land by a 
person is referable to his lawful entry as 
tenant he is entitled to fixity of tenure not- 


withstanding that he became a trespasser 
subsequently. 
Brief Note: — (A) Even though a 


tenancy has been determined by efflux of 
time or by notice to quit and a decree ob- 
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tained by the landlord for recovery of pos- 
session of the property, the quondam tenant 
remaining in possession will get fixity of 
tenure by virtue of Section 13 of the Act. 
(Para 3) 
Thus, even if a landlord obtained decree 
for recovery of possession on basis of deter- 
mination of lease but allowed its execution 
to become barred by limitation and subse- 
quently obtained decree for recovery of pos- 
session on ground that the tenant had be- 
come trespasser, the tenant continuing pos- 
session is entitled to fixity of tenure. The 
fact that the tenant took stand that he be- 
came owner by adverse possession would 
make no difference. The scheme of Sec- 
tion 13 is to confer fixity of tenure on such 
‘trespassers’ for the reason that they came 
into possession of the property as tenants and 
not by trespass, their continuance in posses- 
sion notwithstanding the determination of 
the tenancy though technically a trespass be- 
ing clearly referable to their lawful entry as 
tenants. 1965 Ker LT 870 and 1966 Ker LT 
757, Approved. (Case law discussed.) 
(Para 4) 
Index Note: — (8) T. P. Act (1882), 
Section 111 — On determination of tenancy 
possession of tenamt without amy valid claim 
assumes the character of trespass. (ara 4) 


Brief Note: — (B) Once there is an un- 
equivocal demand for possession by the land- 
lord after the termination of the tenancy 
either by efflux of time or by a legal notice 
to quit, the possession of the tenant, if he 
has no other valid claim to remain in pos- 
session, would assume the character of tres- 


pass. (Para 4) 
Cases , Referred: Chronological Paras 
1966 Ker LT 757 = 1966 Ker LR 

461, Ayissabi v. Choyi 3, 4 
1965 Ker LT 870 = 1965 Ker LJ 725, 


Gopinatha Panicker v. Joseph 3, 
(1963) CMP No, 823 of 1963, D/- 27-2- 
1963 (Ker) ; 
(1962) CMP No. 2881 of 1962, D/- 
31-10-1962 (Ker) , 
(1110) S. A. No. 702 of 1107, DJ- 
2-6-1110 (Ker) 2 

P. C. Chacko and P. Krishnamoorthy, 
for Appellant; S. Bhoothalingam Iyer, for 
Respondents. 

MATHEW, J.— This is a second ap- 
peal filed by the 4th defendant and the legal 
representatives of the 1st defendant from the 
appellate order passed in execution of the 
decree for recovery of possession of the 
plaint property in O. S. 91/1121 on the basis 
of. the ist plaintiff’s title to it. 


2. Item No. 1 of the plaint schedule 
belonged to the predecessor-in-interest of the 
Ist plaintiff. It was leased by him to the 
father of the 1st defendant and grandfather 
of the 4th defendant in 1070. The lease was 
subsequently terminated and a suit instituted 
as O. S. 164/1100 for recovery of possession 
of the property based on the determination 
of the lease. The suit was decreed by the 
trial court in the year 1102. The appeal 
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preferred from the decree was dismissed by 
the lower appellate court, and in S. A. No. 
702/1107 the High Court on 2-6-1110 con- 
firmed the decrees of the courts below by 
Ext. C decree. This decree was not executed 
and it became barred by limitation on 2-6- 
1116. Thereafter the plaintiffs instituted 
O. S. 91/1121 for recovery of possession of 
the property on the basis of the Ist plain- 
tiff’s title to it alleging that the lease in favour 
of defendants 1 and 4 had terminated by the 
decree in O. S. 164/1100 and that they were 
trespassers on the property. That was dec- 
r on 18-12-1121 corresponding to 3-8- 


When the ist plaintiff applied for deli- 
very of the property in execution of the dec- 
ree, defendants 1 and 4 filed C. M. P. 2881/ 
62 on 31-10-1962 (Ker) claiming the benefit 
of Act 4 of 1961, and subsequently C. M. P, 
No. 823/63 on 27-2-1963 (Ker.) claiming that 
they were tenants within the meaning of the 
term ‘tenant’ in Section 3 of Act 7 of 1963 
and were therefore entitled to fixity of tenure. 
The execution court overruled their conten- 
tion. They filed an appeal from the order 
to the District Court of Alleppey, and claim- 
ed that they were tenants coming within the 
ambit of the definition of the term ‘tenant’ in 
Section 2 (57) of Act 1 of 1964 and en- 
titled to fixity of tenure under Section 13 of 
that Act, since Act 7 of 1963 was repealed 
by that time. The court came to the conclu- 
sion that since defendants 1 and 4 were con- 
tending in O. S. 91/1121 that they were tres- 
passers with no liability to pay rent, and had 
prescribed for title to the property by adverse 
possession, and since those contentions were 
overruled and the suit decreed on the basis 
of the title of the 1st plaintiff with past and 


. future mesne profits, they were not tenants, 


and so were not entitled to fixity of tenure 
under Section 13 of Act 1 of 1964, Ac- 
cordingly it dismissed the appeal. It is 
against this order that the second appeal has 
been filed. The learned Judge before whom 
the second appeal came up for hearing re- 
ferred the case to a Division Bench and the 
Division Bench referred the case to a Full 
Bench on the grounds that this is a case where 
two views are possible; and that is how it 
has come before us. 


3. We are of the view that notwith- 
standing the decree in O. S. 91/1121 for reco- 
very of possession of the property on the 
basis of the title of the Ist plaintiff and the 
contention of defendants 4 and 5 in that suit 
that they had prescribed for title to the pro- 
perty by adverse possession, the appellants 
are entitled to fixity of tenure under Sec- 
tion 13 of Act 1 of 1964 as amended by Act 
35 of 1969, 


Section 13 reads: 


“Notwithstanding anything to the cont- 
rary contained in any law, custom, usage or 
contract, or in any decree or order of court, 
every tenant shall have fixity of tenure in 
respect of his holding, and no land from the 
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holding shall be .resumed except as provided 
in Sections 14 to 22.” 


x x x x x 

In Gopinatha Panicker v. Joseph, 1965 
Ker LT 870 a Division Bench of this Court 
held that S. 13 of Act 1 of 1964 was a bar to 
eviction of a tenant from the holding “not- 
withstanding anything to the contrary con- 
tained in any law, custom, usage contract or 
in any decree or order of Court.” The 
Court said that the word ‘tenant’ is used in 
the Act to include a quondam tenant con- 
tinuing in possession; otherwise a tenant 
would cease to get protection when a 
decree is passed for eviction. For, there 
can be no question of a suit for eviction 
being instituted much less decreed except 
after the determination of the lease, and the 
non-obstante clause with which the section 
opens would be meaningless in so far as it 
embraces decrees if a quondam tenant were 
not included within the scope of the section. 
On the basis of this ruling Raghavan, J., 
held in Ayissabi v. Choyi, 1966 Ker LT 757 
that in order to get fixity of tenure under 
Section 13 of the Act it is not necessary that 
the tenancy should be subsisting on the date 
when fixity of tenure is claimed. We think 
that even though a tenancy has been deter- 
mined by efflux of time or by notice to quit 
and a decree obtained by the landlord for 
recovery of possession of the property, the 
quondam tenant remaining in possession will 
get fixity of tenure by virtue of Section 13 
of Act 1 of 1964. 


4, Therefore, the further question for 
consideration is whether it would make any 
difference in a case, like the present, where 
a landlord after having obtained a decree for 
possession on the basis of the termination of 
the tenancy allows that decree to get barred 
and obtains a decree on the basis of his title 
to the property and seeks delivery of posses- 
sion in execution of that decree. 

It was argued that when the decree in 
O. S. 91 of 1121 was passed on the basis 
of the title of the ist plaintiff to the pro- 
perty, the possession of defendants 1 and 4 
was no longer referable to the quondam 
tenancy, that they were in possession as tres- 
passers, as contended by them in O. S. 91/ 
1121, and therefore, they cannot now turn 
round and claim that they are tenants en- 
titled to the benefit of Section 13. When the 
decree in O. S. 164/1100 was passed for 
recovery of possession of the property on the 
basis that the tenancy has been terminated, 
the possession of defendants 1 and 4 became 
that of trespassers. Although these defen- 
dants came into possession of the property 
as legal representatives of the original tenants, 
and were therefore tenants, that relationship 
was sundered by the decree passed in that 
case, and they became trespassers after the 
decree. In ‘Landlord and Tenant’ by Hill 
and Redman, 11th Edn, page 498 it is stat- 
ed: 


“After the determination of the tenancy 
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to take possession is sufficient to revest pos- 
session in him so that the tenant becomes a 
trespasser.” 


When a tenancy terminates by efflux of 
time, the tenant becomes a tenant on suffer- 
ance. He occupies that position because the 
landlord has not expressed his agreement or 
disagreement with the tenant continuing in 
possession. It might be that the landlord by 
accepting rent or otherwise assenting to his 
continuance in possession, creates a tenancy 
by holding over. It is not necessary for the 
purpose of this case to express any opinion 
on the question whether a valid notice to 
quit without anything more would make an 
erstwhile tenant a trespasser. But when once 
there is an unequivocal demand for posses- 
sion by the landlord after the termination of 
the tenancy either by efflux of time or by a 
legal notice to quit, the possession of the 
tenant, if he has no other valid claim to re- 
main in possession, would assume the cha- 
Tecter of trespass. There can, therefore, be 
no doubt that after the decree in O. S. 164/ 
1100, which could have been passed only 
after terminating the tenancy and by an un- 
equivocal demand by the landlord in the 
form of a plaint in court, the possession of 
the erstwhile tenants, since they had no valid 
claim after the decree to remain in posses- 
sion, became that of trespassers. But the 
scheme of Section 13 is to confer fixity of 
tenure on such ‘trespassers’ for the reason 
that they came into possession of the pro- 
perty as tenants and not by trespass, their 
continuance in possession notwithstanding 
the determination of the tenancy though 
technically a trespass being clearly referable 
to their lawful entry as tenants. This is the 
view taken in 1965 Ker LT 870 and 1966 
Ker LT 757, as to the scope and purpose of 
the section. We think that these decisions 
lay down the law correctly. 


If that be so, the fact that the plaintiffs 
allowed the decree in O. S. 164/1100 to be- 
come barred and instituted a fresh suit to 
Tecover possession of the property on the 
strength of the Ist plaintiff’s title and obtain- 
ed a decree on that basis and sought deli- 
very in execution of that decree would not 
make any difference to the character of the 
possession of these defendants. They were 
trespassers on the property after the decree 
in O. S. 164/1100 and they continued to be 
trespassers after the decree in O. S. 91/1121. 
Even if the plaintiffs did not in the first in- 
stance sue in their mere character as land- 
lords, but sued on the basis of their title, 
after determination of the tenancy, to reco- 
ver possession of the property and obtained 
a decree on the basis of title, then also the 
character of the possession of these defen- 
dants after the decree would have been the 
same, namely that of trespassers, and that 
would not in any way have disabled these 
defendants from claiming the benefit of Sec- 
tion 13, as they came into possession of the 
property as tenants. Therefore, we think 


22y Act of the landlord showing an intention that it makes no difference that the plaintiffs 
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allowed the decree in O. S. 164/1100 to be- 
come barred and obtained a decree on the 
basis of title in O. S. 91/1121. In either 
case, the possession of the erstwhile tenants 
after the decree would, strictly, speaking, be 
that of trespassers. If, after passing the dec- 
ree in O. S. 164/1100 these defendants, al- 
though trespassers on the property, could 
claim the benefit of Section 13, we per- 
ceive no reason why they cannot claim the 
benefit of the section after the decree in 
O. S. 91/1121. : 


5. Mr. Bhoothalinga Iyer, appearing 
for the respondent Ist plaintiff, submitted 
that defendants 1 and 4 were contending in 
O. S. 91/1121 that they had become the 
owners of the property by adverse posses- 
sion, that there was no contention on the 
part of these defendants that they were 
tenants or that they were continuing in pos- 
session after the termination of the tenancy 
with obligation to pay rent, and so they can- 
not be considered as tenants. We do not 
think that the contention has any substance. 
As we have already stated, the character of 
the possession of these defendants after the 
decree either in O. S. 164/1100 or O. S. 91} 
1121 is quite immaterial if their possession 
originated in a tenancy and they have not 
been divested of that possession at any time. 
If in execution of the decree in O. S. 164/ 
1100 these defendants had been dispossessed 
. and they trespassed on the property subse- 
quently and a decree had been obtained 
thereafter on the basis of title, the matter 
would have stood on a different footing. In 
such a case, these defendants could not have 
traced their present possession to the ten- 
ancy, but only to the trespass after dispos- 
session in execution of the decree for re- 
covery of possession after terminating the 
lease. There is no case that these defendants 
were at any time dispossessed in execution 
of that decree or otherwise, or that they dis- 
continued possession of the property. They 
Temained in possession of the property even 
after the decree in O. S. 164/1100, and it is 
quite immaterial that they claimed to re- 
main in possession not as tenants, but as 
trespassers in O. S. 91/1121. 


6. We think that the appellants are 
entitled to fixity of tenure under Section 13 
of Act 1 of 1964 even though the decree in 
O. S. 91/1121, in execution of which they 
are sought to be evicted, was one passed on 
the basis of the title of the respondent-Ist 
plaintiff and even though defendants 4 and 5 
contended in that suit that they were tres- 
passers on the property, and had prescribed 
for title to it by adverse possession. 

As the appellants are entitled to fixity of 
tenure under Section 13 of Act 1 of 1964 as 
amended by Act 35 of 1969, the objections 
of the appellants to the delivery of Item No. 
1 of the plaint property have to be upheld 
and the appeal allowed. We do so. We make 


no.order as to costs, 
Appeal allowed. 
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Index Notes — (A) Kerala Land Ac- 
quisition Act, 1961 (21 of 1962), Section 32 
read with Section 33, 3rd Proviso — Refer- 
ence under Section 32 — Power of Court to 
implead other interested persons than these 
before land acquisition proceedings — Exer- 
cise of — Validity. (X-Ref: Land Acquisi- 
tion Act (1894), Section 30) — (X-Ref: Civil 
P. C. (4908), Order 1, Rule 10). 


Brief Note: —- (A) The Court hearing 
reference under Section 32 for apportion- 
ment of compensation awarded, has wide 
powers to implead as additional party any 
person interested in the dispute referred for 
adjudication, who has not been made a party 
to the award. This is particularly more true 
in view of third Proviso to Section 33, which 
safeguards the right of real owner of the 
property acquired. Therefore, it cannot be 
said that jurisdiction of the Court is restrict- 
ed only to adjudication of dispute as be- 
tween the parties to award or reference. Case 
law discussed. (Paras 4, 14, 15) 

ses Referred : Chronological Paras 
AIR 1966 SC 237 = (1965) 3 SCR 
576, Grant v. State of Bihar 
1964 Ker LT 484 = 1964 Ker LI 736, 
Unichirakutty Amma v. Krishnan Nair 9 
1963 Ker LT 595 = 1963 Ker LJ 724, 
Padmanabha Menon v. Bhaskara 
Menon 9, 
1958 Ker LT 941 = 1958 Ker LJ 724, 
Souri Rajalu Naidu v. Narayanan 
Namboodiripad i 
AIR 1942 Cal 53 = 45 Cal WN 912, 
Indumati Debi v. Tulsi Thakurani 9, 
AIR 1930 PC 64 = 57 Ind App 100, 
Pramatha Nath v. Secretary of State 9, 10 
AIR 1927 Cal 352 = 31 Cal WN 384, 
Hashim Ibrahim Saleji v. Secretary 


of State 

(1908) 12 Cal WN 987, Prabal Chan- 
dra Mukherjee v. Raja Peary Mohun 
Mukherjee 

(1902) ILR 25 All 133 1902 All 
WN 215, Kishan Chand v. Jagan- 
nath Prasad 12, 13, 14 


T. R. Govinda Wariyar and K. Rama- 
kumar, for Appellant; V. R. Venkitakrish- 
nan, for Respondents. 


JUDGMENT:— This appeal arises out 
of a reference under the Kerala Land Acqui- 
sition Act for apportionment of compensa- 
tion. 

2. The appellant is the 1st respondent 
in the lower court. The second respondent 
in the lower court was impleaded in the ap- 
peal as the first respondent. It was repre- 
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sented before me by counsel for the appel- 
lant that the first respondent in the appeal 
died even during the pendency of the pro- 
ceedings in the lower court and since his 
legal representatives were not brought on re- 
record his name has been struck off from 
the appeal. The second respondent in the 
appeal was impleaded as the third respon- 
dent in the lower court on the basis of I. A. 
1414 of 1967 filed by him. 


3. The lower court by the decision 
under appeal directed the payment of the 
entire compensation to the second respon- 
dent in the appeal. Jt is that decision of 
the lower court that is challenged in the 
appeal. 


4, Learned counsel for the appellant 
raised two: contentions. ‘The first is that 
since the second respondent in the appeal 
was not a party to the proceedings before 
the Land Acquisition Officer and since there 
was no claim made by him before the Land 
Acquisition Officer, the learned Subordinate 
Judge acted without jurisdiction when he im- 
pleaded him as a party and considered his 
claim to the compensation. The second 
ground is that the evidence is insufficient to 
prove the exclusive right of the second res- 
pondent to the acquired property. Point 
No. 1. The reference to the lower court 
was under Section 33 (2) of the Kerala Land 
Acquisition Act on the ground that there 
is a dispute in regard to the title to the land 
acquired. In I. A. 1414 of 1967 filed in the 
lower court by the second respondent in the 
appeal for getting himself impleaded, he had 
stated that he did not receive notice from 
the Land Acquisition Officer as required by 
the Statute and that he was not impleaded as 
a party to those proceedings. It was further 
alleged by him that on 26-2-1967 he had ap- 
plied before the Land Acquisition Officer 
that the land acquired belonged to him and 
the compensation money should be paid to 
him and that on 31-3-1967 he got a reply 
that he should make an application in the 
Land Acquisition Court where a petition is 
pending regarding apportionment of compen- 
sation. I. A. 1414 of 1967 was filed on 6-7- 
1967 under Sec. 151 and Order 1, Rule 10, 
Civil Procedure Code. No objection was 
raised by the appellant in the Court below 
to J. A. 1414 of 1967. The lower Court 
therefore, passed an order on 18-8-1967 im- 
pleading him as the third respondent in 
the trial proceedings. The rival claims of 
the appellant, first respondent and the 
second respondent to the acquired property 
were therefore, examined by the Court be- 
low. The first respondent in the appeal 
was claiming title to the acquired property 
on the basis of a partition karar of 1052 in 
his family. He was declared ex parte in 
the Court below and his claim was, there- 
fore, not accepted. This part of the de- 
cision of the lower Court has become final. 


5. Before I consider the question 
whether the lower Court was competent to 
have enquired into the claim of the 2nd res- 
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pondent, it is necessary to dispose of a conten- 
tion raised by the appellant’s counsel. He 
pointed out that the 2nd respondent had filed 
a statement before the Land Acquisition Offi- 
cer saying that he had no title to the acquir- 
ed property and a petition has been filed 
by the appellant in this Court for calling 
for the file of the Land Acquisition officer 
produced in the Court below, which con- 
tains the said statement. In that petition, 
this Court passed an order calling for the 
file from the lower Court. A reply has 
been received from the lower Court to the 
effect that the said file has been taken back 
by the Land Acquisition Officer, The ap- 
pellant did not pursue the matter to direct 
the Land Acquisition Officer to produce the 
file in this Court. 

6. Even if the file had been made 
available, it is not open to this Court to 
look into the alleged statement without 
proof, as the filing of any such statement is 
not admitted by counsel for the 2nd res- 
pondent. It is thus not open to counsel 
for the appellant to base any argument on 
the statement. When the file was available 
in the Court below, it looks strange why 
the statement if available was not sought to 
be proved in evidence. 


7. I shall examine the question of 


jurisdiction of the lower Court to deal 
with the claim of the second respondent to 
the compensation amount. In the award 


passed by the Land Acquisition Officer, it is 
stated thus: 

“Since there is dispute in regard to the 
title of the land the entire land value of 
Rs. 244-21, 15 per cent. solatium of Rupees 
36-65 in all amounting to Rupees 280-96 
will be awarded and deposited in the Sub- 
Court, Ottapalam under Section 33 (2) of 
Kerala Land Acquisition Act and a refer- 
ence issued to the Court under Section 32 
of the Act impleading the following parties.” 
The second respondent in this appeal was 
not one of the parties to the award. It is 
clear from the award that the reference to 
the Court was under Section 32 of the 
Kerala Land Acquisition Act. The said 
provision reads:— 


“When the amount of compensation 

has been settled under Section 11 or Sec- 
tion 16, if any dispute arises as to the ap- 
portionment of the same or any part there- 
of, or as to the persons to whom the same 
or any part thereof is payable, the Collec- 
tor may refer such dispute to the decision 
of the Court.” 
Section 20 of the Kerala Land Acquisition 
Act enables a reference on the question of 
apportionment of compensation at the in- 
stance of any party interested and who has 
not accepted the award on his written ap- 
plication. 

8. It has been ruled in Grant v, State 
of Bihar, (AIR 1966 SC 237), that the 
powers which are exercised by a Collector 
under Section 18 and under Section 30 of 
the Central Act 1 of 1894 corresponding to 
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Sections 20 and 32 of the Kerala Land Ac- 
quisition Act are distinct and may be invok- 
ed in contingencies which do not overlap. It 
is not necessary that there should be an ap- 
plication by any person interested for a Col- 
lector to make a reference under Section 32 
of the Kerala Land Acquisition Act. 


9. In support of his submission, 
learned counsel for the appellant relied on 
Pramatha Nath v. Secy. of State, AIR 1930 
PC 64; Indumati Debi v. Tulsi Thakurani, 
AIR 1942 Cal 53; Souri Rajalu Naidu v. 
Narayanan Namboodiripad, 1958 Ker LT? 
941; Padmanabha Menon v. Bhaskara Me- 
non, 1963 Ker LT 595 and Unichirakutty 
Amma v. Krishnan Nair, 1964 Ker LT 484. 


10. In AIR 1930 PC 64, the applica- 
tion for reference was under Section 18 of 
the Central Act regarding adequacy of com- 
pensation. During the pendency of the pro- 
ceedings in the reference court the claim- 
ants raised objections to the measurement of 
the land acquired. The plea was overruled 
by the trial court and the order was confirm- 
ed in revision by the High Court. In the 
appeals filed in the High Court by the claim- 
ants against the adequacy of compensation, 
the question of measurement of the land ac- 
quired was again unsuccessfully raised. The 
matter was taken to the Privy Council and 
the question of measurement was sought to 
be raised there. In repelling that contention 
the Judicial Committee said:— 


“Their Lordships have no doubt that 

the jurisdiction of the Courts under this Act 
is a special one and is strictly limited by the 
terms of these sections. It only arises when 
a specific objection has been taken to the 
Collectors award, and it is confined to a 
consideration of that objection. Once there- 
fore it is ascertained that the only objection 
taken is to the amount of compensation, that 
alone is the ‘matter’ referred, and the Court 
has no power to determine or consider any- 
thing beyond it.” 
The above decision is distinguishable on facts 
and I do not think the above observations 
regarding the ambit of a reference under 
Section 18 can be extended to cases arising 
under Section 30 of the Central Act. 

11. In AIR 1942 Cal 53, the refer- 
ence was, no doubt, under Section 30 of the 
Land Acquisition Act. A stranger to the 
award and to whom no notice under Sec- 
tion 9 of the Land Acquisition Act was issu- 
ed prayed for being impleaded in the refer- 
ence court as an additional party as he claim- 
ed a share in the compensation money. The 
reference Court refused to implead him. The 
Calcutta High Court while confirming the 
ordér of the trial court observed regarding 
the scope of Section 30 of the Central Land 
Acquisition Act thus:— 

_ “These words (referring to Section 30 of 
the Act) can reasonably be construed to 
mean that the jurisdiction of the Court is 
confined to a consideration of the dispute 
that is expressly referred to it by the Col- 
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lector. An addition of parties may indeed 
be made when the persons who desire to be 
added as parties do not raise any new dis- 
pute but want to place other materials before 
the Court in connexion with the dispute that 
is referred to it by the Collector: Vide 31 Cal 
WN 384 = (AIR 1927 Cal 352). But in 
our opinion, it cannot be permitted in a case 
like this where the question sought to be 
raised is entirely a new one and is not cov- 
ered by the reference made by the Collec- 
tor.” 


In view of the distinction pointed out by the 
Supreme Court between Sections 18 and 30 
of the Land Acquisition Act, the above ob- 
servations of the Calcutta High Court can- 
not now be accepted. The distinction be- 
tween sections 18 and 20 which was sought 
to be raised in the Calcutta High Court was 
not accepted in view of its earlier decision 
in (1908) 12 Cal WN 987. 


: 12. At this stage, it will be advan- 
tageous to notice the third proviso to Sec- 
tion 33 of the Kerala Land Acquisition Act, 
which reads:— 

“Provided also that nothing herein con- 
tained shall affect the liability of any person, 
who may receive the whole or any part of 
any compensation awarded under this Act, 
to pay the same to the person lawfully en- 
titled thereto.” 

m Section 59 of the Kerala Act which 
teads:— 


“Save in so far as they may be inconsis- 
tent with anything contained in this Act, the 
provisions of the Code of Civil Procedure, 
1908, shall apply to all proceedings before 
the Court under this Act.” 

By virtue of Section 59 of the Kerala Act, 
Order 1, Rule 10, Civil Procedure Code, is 
made applicable to proceedings under the 

d Acquisition Act if there is nothing in- 
consistent in the Land Acquisition Act to 
the applicability of the said rule. The right 
of the real owner of the property to get 
compensation is safeguarded by the third 
proviso to Section 33 of the Land Acquisi- 
tion Act. Counsel for the respondent relied 
on the decision in Kishan Chand v. Jagan- 
nath Prasad, (1902) ILR 25 All 133 to justify 
the impleading of the additional party by 
the Court below. In (1902) ILR 25 All 133, 
the impleading was done in a reference 
under Section 30 of the Land Acquisition 
Act. The learned Judge observed:— 


“The contention before us is that the 
Judge had no jurisdiction under the Land 
Acquisition Act to deal with any matter but 
the particular dispute which was referred to 
him by the Collector. The answer on the 
other side is that the provisions of Section 53 
of Act No. I of 1894 are sufficiently large 
to allow the adaptation of Section 32 of the 
Civil Procedure Code to the matter before 
the Judge. The latter argument commends 
itself to us. We see no reason for restrain- 
ing the wide language of Section 53 and the 
provisions of Section 32 of the Code of 
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Civil Procedure appear to us to be in no 
way inconsistent with anything contained in 
Act No. I of 1894.” 


13. Counsel for the appellant refer- 
ted to me the decision of Raman Nayar, J. 
in 1958 Ker LT 941 to contend that in a 
reference for apportionment of compensa- 
tion, it is not open to the Court to implead 
additional parties by applying Order 1, 
Rule 10, Civil Procedure Code. The refer- 
ence in that case was one under Section 18 
of the Land Acquisition Act and not under 
Section 30. The learned Judge overruled the 
plea for impleading in view of Section 21 of 
the Act. The decision in (1902) ILR 25 All 
133 was distinguished on the ground that it 
related to a pre-award reference under Sec- 
tion 30 of the Act which is not governed 
by Section 21 thereof. 


14. The question of impleading a 
party in a reference under Section 30 of the 
Land Acquisition Act under Order 1, R. 10, 
Civil Procedure Code was considered by a 
Division Bench of this Court in 1963 Ker 
LY 595. Following (1902) ILR 25 All 133, 
the learned Judges pointed out:— 


“So far as the court hearing a reference 
under Section 30 is concerned, by the ex- 
press language of the Act itself the provi- 
sions of the Civil Procedure Code are made 
applicable and, therefore, we think, that 
under the provisions of Order I, Rule 10 it 
is open to the Court to implead any person 
interested in the controversy pending before 
the Court provided the nature of the dispute 
referred to is not enlarged or altered.” 
The said decision is binding on me. The 
reference which has given rise to the appeal 
is not to decide the question of title to the 
property acquired as between the parties to 
the award. The wording of the reference is 
so wide that it cannot be contended that the 
jurisdiction of the court is restricted to the 
adjudication of the dispute between the par- 
ties before the Land Acquisition Officer. 


15. When Section 33, 3rd proviso has 
safeguarded the right of the real owner of the 
property to receive the compensation money 
when such a person has been directed to 
apply before the Court in which a reference 
as to apportionment is pending that is suffi- 
cient to confer jurisdiction in a reference 
under Section 32 of the Kerala Act to im- 
plead additional parties. If any jurisdiction 
is necessary this direction itself is a confer- 
ment of jurisdiction by the Land Acquisition 
Officer to the Civil Court. The objection, 
therefore, raised to the impleading of the 
second respondent as additional party can- 
not, therefore, stand. 

Point No. 2 


16. The question is whether there is 
sufficient evidence to uphold the title of the 
second respondent in the appeal to the pro- 
perty acquired. I need not examine the title of 
the ist respondent to the compensation money 
as it was not upheld by the trial Court and 
he has not chosen to file an appeal against 
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the decision. This dispute is now confined 
between the appellant and the second res- 
pondent. The appellant is the widow of 
Parthan Nair to whom certain properties have 
been allotted under Ext. B-1 partition deed 
of 5-10-1949. Properties in A Schedule 1 to 
3 were allotted to Parthan Nair and proper- 
ties in a Schedule 4 to 6 therein were allot- 
ted to the second respondent. A Schedule 2 
includes’a portion of survey No. 115/3 and 
A Schedule 5 also includes a portion of sur- 
vey No. 115/3. The property which is the 
subject-matter of acquisition is also compris- 
ed in survey No. 115/3. The question to be 
considered is whether the property acquired 
is included in A Schedule 2 or A Schedule 
5 in Ext. B-1. The learned Judge has found 
that it is included in A Schedule. 


This is based no doubt on oral evi- 
dence. Both parties have not adduced any 
documentary evidence to point out whether 
the acquired property is included in A Sche- 
dule 2 or in A Schedule 5 of Ext. B-1. The 
proper thing would have been to identify the 
property with the help of a plan prepared 
by a Commissioner. That has not been done. 
R. W. 1 is the son of the appellant. After 
an analysis of that evidence the learned 
Judge has stated that he does not know any- 
thing about the matter and is not sufficient 
to prove the title of the appellant to the 
acquired property. The second respondent is 
R. W. 2. His evidence is unequivocal that 
the acquired property forms part of A Sche- 
dule item in Ext. B-1. He was not cross- 
examined on this aspect. The learned Judge 
would, therefore, conclude thus:— 


“The evidence of R. W. 2 shows ex- 
tremely clearly that the property acquired 
was in her possession and she alone had 
title to it at the time of the acquisition and 
not the first respondent.” 

I am satisfied that the above finding is cor- 
rect. 


` 17. I do not think I can entertain 
at this distance of time a prayer on behalf 
of the appellant for a remand to enable the 
appellant to adduce evidence. 


18. I, therefore, dismiss the appeal. 
But I make no order as to costs. 


Appeal dismissed. 





AIR 1973 KERALA 82 (V 60 C 27) 
FULL BENCH 
P. T. RAMAN NAYAR, C. J, K. R 
MATHEW AND V. P. GOPALAN 
NAMBIYAR, JJ. 
Board of Revenue, Petitioner v. Manag- 


ing Director, Santhi Plantations (P.) Ltd., 
Respondent. 


C. M. Reference No. 4 of 1970, D/- 
21-1-1971. 3 


LP/AQ/G817/172/AGP 


1973 Union of India v. H. S. U. 


Index Note:— (A) Kerala Stamp Act 
(17 of 1959), Section 9 (1) @) — Notifica- 
tion of remission of duty chargeable on um- 
attested instruments hypothecating move- 
able property — Instrument purporting to 
be a hypothecation of stock-im-trade com- 
sisting a Coffee them im existence and there- 
after to be growm in estates of the Com- 
pany — In view of the fact that standing 
crops are movable property as defined in 
Section 3 (23) of the Kerala Interpretation 
and General Clauses Act (1125 M. EJ im- 
strument in question comes within the scope 


of remission granted. @ara 2) 
Cases Referred: Chronological Paras 


(1886) ILR 13 Cal 262, Misri Lal v. 
Mozhar Hossain 


Advocate General (M. M. Abdul Kha- 
der), for Petitioner; T. Karunakaran Nam- 
biar and Achuthan Raj Meloth, for Res- 
pondent No. 1. 


RAMAN NAYAR, C. J.:— There can 
be no mortgage of non-existent property, 
and a transaction that purports to be a 
mortgage of non-existent property is, in 
law, only an agreement to mortgage the 
property when it comes to existence. Misri 
Lal v. Mozhar Hossain, (1886) ILR 13 Cal 
262 is one of the many decisions that have 
established this proposition in Indian Law 
— indeed the proposition is not disputed. 
That being so, the instrument here in ques- 
tion which purports to be a hypothecation 
of the stock-in-trade of the executant there- 
of (a planting company), this stock-in-trade 
consisting of coffee then existing and there- 
after to be grown in its estates, is a mort- 
gage of the then existing standing coffee 
crop and an agreement to mortgage stand- 
ing crops to come into existence thereafter 
when they come into existence — only a 
mature standing crop and not a growing 
crop can constitute stock-in-trade. By the 
notification, No. G. O. MS. 813/RD dated 
2-9-1961 published in the Gazette dated 12- 
9-1961, the Government have, acting under 
Section 9 (1) (a) of the Kerala Stamp Act, 
remitted the duty chargeable in respect of 
an: 

“Unattested instrument evidencing an 
agreement relating to the hypothecation of 
movable property, where such hypothecation 
has been made by way of security for the 
repayment of money advanced or to be ad- 
vanced by way of loan or of an existing or 
future debt.” 


2. The instrument here in question 
is an unattested instrument evidencing an 
agreement relating to the hypothecation of 
standing crops, in existence and to come 
into existence in the future, by way of secu- 
rity for the repayment of money advanced 
or to be advanced by way os loan, and the 
only question is whether standing crops are 
movable property within the meaning of the 
notification. There is no definition of “mov- 
able property” in the Kerala Stamp Act 
under which the notification was issued 
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and, therefore, it must be presumed that the 
notification uses the expression “movable 
property” in the sense in which it is defined 
in Section 2 (23) of the (Kerala) Interpre- 
tation and General Clauses Act which ap- 
plies to the interpretation of the Kerala 
Stamp Act. That definition says that, 
“movable property” shall mean property of 
every description except immovable pro- 
perty, and. the definition of “immovable 
property” expressly excludes standing crops. 
It follows that standing crops are movable 
property and that the instrument in question 
comes within the scope of the remission 
granted by the notification already mention- 
ed. It is not chargeable with stamp duty 
and we pronounce accordingly. 


Reference answered accordingly. 





AIR 1973 KERALA 83 (V 60 C 28) 
M. U. ISAAC AND N. D. P. 
NAMBOODIRIPAD, JJ. 


Union of India, Appellant v. Haji S. 
Umbichi Koya, Respondent. 


A. S. No. 222 of 1967, DJ- 14-8-1972. 


Index Note: (A) Railways Act (1899), 
Section 77 (5) — The words ‘transi? and 
‘carriage’ have been used synonymous and 
ought to be used to mean the same thing. 

(Para 3) 


Index Note:— (8) Railways Act (1890), 
Section 73 (i) Proviso — A negligence can- 
not be attributed to the railway from the 
very fact that the cause of the fire is um- 
known — Particularly so when the fire was 
extensive. (ara 10) 


Cases Referred: Chronological Paras 
1947-1 All ER 344, Sochacki v. Sas 10 


K. P. Pathrose and M. C. Cherian, for 
Appellant; K. Chandrasekharan, T. Chan- 
drasekhara Menon and K. Vijayan, for 
Respondent. 


ISAAC, J.:— This is an appeal by the 
Union of India, against whom the respond- 
ent got a decree in O.S. No. 23 of 1964 from 
the Sub-Court, Kozhikode for a sum of Rs. 
14,604/- together with interest at 6% from 
the date of suit. 


2. The facts are not in dispute to a 
large extent. The respondent sent 43 bags 
of .betel nuts from Calicut Railway Station 
to Shalimar by railway on 24-1-1963. The 
goods reached Shalimar on 7-2-1963; and 
they were unloaded and stored in Shed No. 
4/1 on the same day awaiting delivery to 
the consignee. Unfortunately at about 3-00 
P.M. on 8-2-1963, a fire broke out in Shed 
No. 4; and it affected the goods stored in 
Shed No. 4/1 also, with the result 40 bags 
of the respondent’s goods were partly des- 
troyed. The undestroyed part was refilled in 
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25 bags; and those bags were delivered to 
the consignee after assessing the damages 
at 60%, along with the three bags found 
in sound condition. On the basis of the 
market value of the goods at the relevant 
time, the respondent claimed Rs. 14,604/- 
as the loss suffered by him; Now there is 
no dispute about the quantum of the loss. 
The claim owas resisted mainly on the 
ground that the railway administration was 
not liable to make good that loss, by virtue 
of Section 73 of the Indian Railways Act, 
1890; since the fire was an accidental one, 
and the goods got damaged for reasons be- 
yond the control of the administration. The 
trial Court,. after a critical examination of 
the evidence, came to the conclusion “that 
the causation of the fire can only be traced 
to want of exercise of reasonable foresight 
and care on the part of the railway ser- 
vants” and that the incident happened due 
to the negligence and misconduct on the 
part of the railway administration. Accord- 
ingly, he found that Section 73 of the Act 
did not give any protection to the appel- 
lant, and it was liable for the loss. The 
only question canvassed before us is the 
correctness of the above finding. 


2-A. Before examining the evidence 
in the. case, it is advantageous to consider the 
legal position regarding the railway’s liabi- 
lity. Section 73 of the Act is the relevant 
statutory provision; and it reads:— 


73. General responsibility of a Rail- 
way Administration as a carrier of animals 
and goods. — Save as otherwise provided in 
this Act, a railway administration shall be 
responsible for the loss, destruction, damage, 
deterioration, or non-delivery, in transit of 
animals or goods delivered to the adminis- 
tration to be carried by railway, arising 
from any cause except the following, 
namely,— 


(a) act of God, 

(b) act of war, 

(c) act of public enemies, 

(d) arrest, restraint ox seizure under 
legal process, 


` (e) orders or restrictions imposed by 
the Central Government or a State Govern- 
ment or by any officer or authority sub- 
ordinate to the Central Government or 2 
State Government authorised in this behalf. 


(Ð act of omission or negligence of the 
consignor or the consignee or the agent op 
servant of the consignor or the consignee. 


(g) natural deterioration on or wastage 
in bulk or weight due to inherent defect, 
quality or vice of the goods. 

(h) latent defects, 
(i) fire, explosion of 


Provided that even where such loss, 
destruction, damage, deterioration or non- 
delivery is proved to have arisen from any 
one or more of the aforesaid causes, the 
railway administration shall not be relieved 
of its responsibility for the loss, destruction, 


any unforeseen 
tisk 
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damage, deterioration or non-delivery un- 
less the administration further proves that 
it has used reasonable foresight and care 
in the carriage of the animals or goods,” 
The Indian Railways (Amendment) Act, 
1961 made sweeping changes in the statu- 
tory provisions relating to the Railway’s 
liability for loss caused in respect- of goods 
entrusted to it for transport. Hence, deci- 
sions rendered by courts with reference to 
such amended provisions would not natu- 
rally be of any assistance in interpreting the 
above -section. So many of the decisions 
cited at the Bar can be eschewed out of 
consideration. A plain reading of the sec- 
tion shows that the Railway’s liability is 
absolute, except in the nine cases enumerat- 
ed therein. The proviso to the section states 
that even in these nine cases, the Railway 
would not be relieved of its responsibility 
for the loss, unless the administration proves 
that it has used reasonable foresight and 
care in the carriage of the “animals of 
goods,” 


3. There is no dispute that the in- 
stant case falls under clause (V), the loss 
having been caused by fire. Then the ques- 
tion is whether the Railway has proved that 
it has used reasonable foresight and care in 
the carriage of the goods. The loss took 
place after the goods reached its destination 
in good condition and were stored in the 
Railway’s shed, awaiting delivery to the con- 
signee. So a subsidiary question arises 
whether it is a loss which arose in the carri- 
age of the said goods. If it is not so, the 
appellant is not liable, since the goods ad- 
mittedly reached its place of destination in 
gocd condition. We think that this ques- 
tion is answered by the provision contained 
in sub-section (5) of Section 77, which deals 
with responsibility of the railway adminis- 
tration after termination of transit, Sub- 
section (5) reads:— 


“(5) For the purpose of this Chapter,—~ 


(a) unless otherwise previously deter- 
mined, transit terminates on the expiry of 
the free time allowed (after the arrival of 
animals or goods at destination) for their 
unloading from railway wagon without pay- 
ment of demurrage, and where such un- 
Joading has been completed within the free 
time so allowed, transit terminates on the 
expiry of the free time allowed for the re- 
moval of the animals or goods from railway 
premises without payment of wharfage; 


(b) “demurrage” and “wharfage” have 
the meanings respectively assigned to them 
in clause (d) and clause (h) of Section 46-C.” 
It is clear from the above provision that 
the goods are in transit till the expiry of 
the free time allowed for their unloading 
from the railway wagons without payment 
of demurrage, and where such unloading 
has been completed within the free time so 
allowed till the expiry of the free time 
allowed for their removal from the rail- 
way premises without payment of wharfage. 
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There is no case that the free time allowed 
for removal of the goods had expired in the 
instant case, when they were destroyed by 
fire. It was contended by counsel for the 
appellant that the word defined or explain- 
ed in sub-section (5) of Section 66 is “tran- 
sit’, that the said word occurs in several 
sections in Chapter VIL of the Act as well 
as the word “carriage”, and that the extend- 
ed meaning given to the word “transit” in 
sub-section (5) of Section 77 can be given 
only wherever this particular word is used 
in any of the sections in Chapter VI, and 
that the said meaning cannot be given also 
to the word “carriage”. We are unable to 
accept this contention. On a reading of 
the various sections in Chapter VII, it ap- 
pears to us that the word “transit” and 
“carriage” have been used synonymous, and 
that it is necessary for giving full effect to 
the legislative object of enacting a special 
provision like sub-section (5) of Section 77, 
that the said two words should be constru- 
led to mean the same thing. We also find 
that the case has been dealt with in the 
trial Court on the admitted basis that the 
loss occurred in the carriage of the goods. 
our view, this is the right basis. 


4. So, two questions would arise for 
consideration. One is whether the railway 
exercised reasonable foresight and care to 
prevent the fire; and the other question is 
whether, the fire having occurred, the rail- 
way exercised such foresight and care in 
detecting and extinguishing it. The railway 
examined 11 witnesses to show that it exer- 
cised reasonable foresight and care in both 
respects. Immediately after the fire, the 
railway set up a committee of enquiry con- 
sisting of three top officials of the railway, 
which looked into the following aspects:-— 


1. to ascertain the cause of the fire and 
to fix responsibility, if possible; 


2. to assess the extent of damages; 


3. to investigate the adequacy of the 
fire fighting equipment and organisation; 

4. to find out whether immediate action 
was taken by all concerned for detection of 
the fire; and 


5. to review the extent of orders gov- 
erning the general working of the Shalimar 
goods sheds. 


Ext. I is a copy of the Committee’s report. 
Its findings are not obviously binding on 
the respondent; but he has rightly sought 
to make use of it against the appellant. In 
order to appreciate the evidence in the case 
and the rival contentions of the parties, it 
js necessary to have an idea of sheds Nos. 
4 and 4/1 wherein the fire occurred. They 
are two parts of a single building. The 
southern part is shed No. 4; and the north- 
ern part is shed No. 4/1. The railway lines 
run along the northern and southern sides 
of the building, so that wagons can come to 
the southern side of shed No. 4 and to the 
northern side of shed No. 4/1 for loading 
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and unloading goods. There are pillars at 
a distance of about 30 feet along the north- 
ern and southern walls of the building; and 
there are gates between these pillars through 
which goods are brought into, and taken 
out from, the sheds. There are a number 
of railway employees in charge of these 
sheds, discharging different functions. 


5. The fire admittedly started in 
shed No. 4 at 3-15 P. M. on 8-2-1963. The 
commodity which caught fire first was 
loosely packed aloe fibre bundles, which 
were unloaded from the wagon and stack- 
ed between pillars 7 and 8 at about 12-30 
P.M. on that day. The fire was first notic- 
ed by D.W. 2, who was the gate pass writer 
for that shed and sitting near pillar No. 1, 
when the flames rose about 5 feet high. He 
immediately raised an alarm. All the rail- 
way employees rushed up, and every fire 
fighting equipment available there was put 


into operation. Immediate intimation was 
given to all nearby fire stations. A number 


of fire engines rushed up from ali the neigh- 
bourhood. The sheds were almost full with 
goods; and there was also unfavourable 
wind. In spite of all the efforts to extin- 
guish the fire, Shed No. 4 collapsed and 
the fire spread also to shed No. 4/1 with 
the result most of the goods in Shed No. 4 
and part of the goods in shed No. 4/1 were 
damaged. The fire could be curtailed only 
by about 10-30 P.M. on that day. The evi- 
dence has established that in the construc- 
tion of the sheds and the arrangements 
made therein for the storing of goods and 
for preventing fire and other accidents, the 
railway has acted with reasonable foresight 
and care. It has also established that all 
possible efforts were done, immediately 
after the fire was noticed, to extinguish the 
fire. On these matters, there is no dispute. 
However the trial Court found that it was 
due to the negligence of the railway em- 
ployees that the aloe fibre stored in shed 
No. 4 caught fire, and that it was also due 
to their negligence that the fire was not de- 
tected earlier. To the above extent he 
held that the railway did not exercise rea~ 
sonable foresight and care to prevent the 
fire, and also in detecting it at the earliest. 
The correctness of these findings is seri- 
ously attacked by the appellant. 


6. The trial Court has stated various 
reasons for holding that the fire occurred 
due to the negligence of the railway em- 
ployees; and they can be put under three 
heads. The first ground is the alleged mis- 
handling of a consignment of 63 barrels of 
alcohol. According to the Jearned Judge 
alcohol must have leaked from those bar- 
rels in front of shed No. 4, which was not 
noticed by the railway employees, and alco- 
hol, being an easily inflammable article, 
caught fire by some unknown reason. It is 
necessary to refer to the evidence in order 
to examine the correctness of the above 
finding. 63 barrels of alcohol had been 
railed from Cochin to Shalimar, which 
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reached the destination on 7-2-1963. The 
wagon carrying the above barrels came in 
the line to the south of shed No. 4, and it 
was stationed between 6 A.M. and 3 P.M. 
on that day a few yards to the west of that 
shed. After that, it was shunted to the 
yard, where it was during the night. At 6 
A.M. on the following day, the wagon was 
brought in the line in front of shed No. 4/1; 
and the barrels were taken delivery of by 
the consignee direct from the wagon be- 
tween 8 and 9 A.M. on the same day. At 
the time of delivery, it was found that two 
of the barrels were broken and leaking, and 
a major part of their contents was lost. 
There is absolutely nothing to show where 
the barrels were broken and the leakage 
took place. It could happen at any place 
between Cochin and Shalimar. The posi- 
tive evidence, as stated above, is to the effect 
that the said barrels of alcohol were not un- 
loaded anywhere near shed No. 4, but they 
were delivered over to the consignee direct 
from the wagon more than six hours before 
the fire was noticed. The learned Judge, 
however, states that the said barrels of al- 
cohol must have been unloaded in front of 
shed No. 4, and the leaked alcohol must 
have come into contact with the aloe fibre, 
and caught fire. He also conveniently for- 
gets that the aloe fibre was unloaded from 
the wagon only at 12-30 P.M. on that day, 
while the barrels of alcohol were cleared 
before 9 A.M. from a different railway line. 
The finding is devoid of any basis and con- 
trary to the positive evidence in the case. 


7. The second ground stated by the 
learned Judge is that the aloe fibre must 
have caught fire by sparks emitting from 
railway engines. This finding is also base- 
less and contrary to the evidence in the 
case, which is to the effect that the engines 
are fitted with spark arresters, that no 
sparks could, therefore, emit from the engi- 
nes, and that the engines are never brought 
by the side of the goods sheds. The learn- 
ed Judge thinks for absolutely no reason 
that the above evidence must not be true, 
and that what must be happening is just 
the opposite. This is a strange way of judi- 
cial approach, 


8. The third ground stated by the 
learned Judge is that the fire must have 
occurred due to some person throwing the 
end of a lighted cigarette into the aloe fibre, 
and that could have happened due to the 
negligence of the railway employees. In 
support of this finding, he relies on Ext. I, 
the report of the Committee of Enquiry. 
According to him, the Committee has found 
that the fire must have been caused by some 
careless persons throwing away some burn- 
ing cigarette stump carelessly. That is not 
a proper reading of his report. The Com- 
mittee has positively stated that “all the 
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the above manner. That is clear from the 
Committee’s conclusion regarding the cause 
of the fire. It states— 


“The examination of the likely causes 
of the fire given above indicates that the 
fire may have been caused by the careless 
throwing of a cigarette end or a match 
stick which may have occurred during un- 
loading or after the consignment was stack- 
ed in the shed. In view of the heavy dama- 
ges caused by the fire which destroyed all 
evidence that may have entitled a definite 
finding as to the cause of the fire, the En- 
quiry Committee finds itself unable to arrive 
a a positive finding regarding the cause of the 

e, 


Even assuming that the fire was caused 
by some careless person throwing a burning 
Cigarette tip or a match stick into the bales 
of aloe fibre, there is nothing to show that 
the railway employees. had not taken all 
necessary precautions to prevent the hap- 
pening of such a thing. On the other hand 
the evidence is to the contrary effect. The 
learned Judge has relied on the evidence of 
P.W. 2 for holding that the railway em- 
ployees must be allowing all sorts of per- 
sons to get into the goods sheds and indis- 
criminately smoke therein, though boards 
have been put up there prohibiting smok- 
ing. P.W. 2 is stated to be a dealer in hard- 
wares and electric goods in Taliparamba, 
Malabar. According to him, he was repre- 
senting some Malabar dealers in Calcutta 
between 1956 and 1963, when he used to 
go to the Shalimar railway station, and he 
has then seen persons indiscriminately go- 
ing into the goods sheds and smoking there- 
in without any objection from the railway 
employees, and also railway engines com- 
ing and stopping by the side of goods sheds, 
His credibility was seriously attacked in 
cross-examination. There is nothing to 
show that he is a person of any position, or 
he was in Calcutta as he claimed to be. 


At any rate, his evidence is irrelevant for 
determining whether the fire in question 
took place due to the negligence of the 


railway administration. Therefore, none of 
the reasons stated by the trial court for 
holding that the fire occurred due to the 
negligence of the railway administration can 
be sustained. 


9. The next question for considera- 
tion is whether the trial court’s finding that 
the administration was negligent in not de- 
tecting the fire earlier is justified. That find- 
ing is based on two assumptions. One is 
that the aloe fibre which caught fire must 
have been emitting smoke for a consider- 
able time on account of smouldering before 
the fire broke out into flames. The other 
is that the railway employees were not pre- 
sent in shed No. 4, as they should be, when 
the smoking started. The report of the En- 
quiry Committee states that experiments 
earried ont with alne fibre indicated that 
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that smouldering took place for about half 
an hour before the flames started, and that 
it was reasonable to assume that fibre must 
have been smouldering for some consider- 
able time, before it broke out into flames. 
It is remarkable that the report does not 
state that the smouldering would emit any 
smoking. If it would, the report would 
have certainly stated so. There are numer- 
ous articles which would smoulder without 
emitting smoke. The first assumption that 
the aloe fibre must have been emitting 
smoke for a considerable time, before the 
flames broke out is, therefore, baseless. The 
second assumption that the railway em- 
ployees must not have been there, when the 
fire started is contrary to the positive evi- 
dence in the case. In fact the learned Judge 
has found in another context that not only 
the railway employees but even outsiders, 
who were being permitted to go into the 
goods sheds indiscriminately were there 
when the flames were noticed. There can 
be little doubt that if the smouldering fibre 
emitted any smoke, it would have been im- 
mediately noticed by the railway employees 
and other persons who would naturally be 
there for taking delivery of goods, and 
immediate action would have been taken to 
quench the fire. The finding of the trial 
court that the railway was negligent in not 
detecting the fire earlier has no basis. 


10. A question was mooted before 
us whether negligence can be attributed to 
the railway from the very fact that the 
cause of the fire is unknown. Section 73 of 
the Indian Railways Act itself indicates the 
contrary. Loss by fire is one of the things 
in respect of which the railway is protect- 
ed, provided it proves that it has used 
reasonable foresight and care in the carri- 
age of goods. A fire may occur due to 
numerous causes; and it may often happen, 
particularly in a case like the instant one 
when the fire is extensive, it may not be 
possible to ascertain the cause of the fire. 
Therefore, the mere inability or impossibi- 
lity to ascertain the cause of the fire can- 
mot be attributed to negligence or want of 
care on the part of the railway administra- 
tion. The nature of the liability of the 
railway in respect of loss arising in the 
transit of goods from any of the specified 
causes enumerated in Section 73 seems to 
be that of a bailee, namely it would be 
liable for the loss, unless it proves that 
it has used reasonable foresight and care to 
prevent the cause and the consequent loss. 
The relevant statutory provisions regarding 
a bailee’s liability are contained in Sections 
151, 152 and 161 of the Indian Contract 
Act, 1872. The same was the character of 
the liability of the railway administration in 
respect of loss occurring from any reason 
whatsoever under Section 72 of the Indian 
Railways Act, as it stood before the amend- 
ment of 1961. A number of decisions of 
Indian and English Courts which deal with 
the liability of a person for negligence and 
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also of a bailee in respect of goods e 
ed with him were cited at the Bar 
consider it unnecessary to refer to 
decisions since the law is well settlec 
the bailee would be liable, only if he 
to use reasonable foresight and care i 
pect of the goods entrusted to him, 
that the burden of proving that he 
such foresight and care is on him. ] 
instant case, the railway administratio. 
established beyond doubt that it has 
such foresight and care. As Lord Go 
C. J. said in Sochacki v. Sas, (1947) 
ER 344. 


“Everybody knows fires occur tt 
accidents which happen without negi 
on anybody’s part.” 


Precisely that was the case here: and 
thing possible was done expeditiously 1 
tinguish the fire and salvage the | 
Under these circumstances, the railwa 
ministration does not incur any liabilit 
the loss. 


Li. For the reasons stated : 
we set aside the decree of the trial 
and allow the appeal. The parties will 
their own costs throughout. 


Appeal all 
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Rajershi Memorial Basic Tr: 
School, Petitioner v. The State of I 
and another, Respondents. 


Original Petn. No. 2649 of 1972, 
7-8-1972. 


Index Note:— (A) Constitution 
India, Art. 30 (1) — Person claiming 
tection under Art. 30 (i) has to prov 
production of satisfactory evidence tha 
institution in question is one establishe¢ 
administered by a minority whether 
on religion or language. 

Brief Note:— (A) The mere fact 
the school was founded by a person be 
ing to a particular religions persuasi 
not at all conclusive on this matter. 

(Pa 
Cases Referred: Chronological 


1970 Ker LT 106 == 1970 Ker LJ 273, 
State of Kerala v. Manager, Corpo- 
rate Management of School of the 
Diocese of Palai 


M. P. Abraham, for Petitioner; 
ernment Pleader, for Respondents. 


ORDER :— The petitioner is the 
nager of a basic training school by 
Rajershi Memorial Basic Training Sc 
Vadavukode. She has come up to 
court with this writ petition seeking 
issuance of a writ of mandamus prohil 
the respondents namely, the State of K 


KP/AQ/G301/72/GKC 


88 Ker. 


and the Director of Public Instruction, Ke- 
tala from enforcing against the petitioner’s 
school the provisions of Rules 6 to 8 of 
Chapter XXV of the Kerala Education 
Rules, 1959 relating to the selection of can- 
didates for admission to the training course. 
It is alleged by the petitioner that the peti- 
tioner’s school is a minority school and is, 
therefore, entitled to the protection of Arti- 
cle 30 (1) of the Constitution of India. On 
the said basis the petitioner relies on the 
decision of this court reported in State of 
Kerala v. Manager, Corporate Management 
of Schools of the Diocese of Palai, 1970 
Ker LT 106, wherein it has been held by a 
Division Bench of this Court that the pro- 
visions of Rules 6 to 8 of Chapter XXV of 
the Kerala Education Rules in so far as 
they restrict the right of the management to 
` select candidates for training cannot be en- 
forced against schools established and ad- 
ministered by minorities since that would 
constitute a violation of the freedom gua- 
ranteed under Article 30 (1) of the Consti- 
tution. 


2. Two separate counter-affidavits 
have been filed on behalf of the first and 
second respondents. The counter-affidavit 
filed on behalf of the 1st respondent has 
been sworn to by a Section officer in the 
school education department in the Govern- 
ment Secretariat and the other counter-affi- 
davit has been filed by the Director of Pub- 
lic Instruction. In the counter-affidavit filed 
on behalf of the State the petitioner's alle- 
gation that the training school in question 
is a minority school has been denied. In 
the counter-affidavit filed by the Director 
of Public Instruction it has been submitted 
that the application for sanction for the 
establishment of the said training school 
had been made by one Sri. K. P. Pathrose 
in his individual capacity in 1953-54 and 
the sanction for opening the school was 
also granted to him only on that basis. An 
extract from the register of applications for 
the opening of school for the year 1953-54 
containing the entries relating to the appli- 
cation of Sri. Pathrose has been produced 
along with the said counter-affidavit. It is 
further submitted that to the knowledge of 
the department no community has so far 
claimed any interest in the said school and 
that the petitioner’s contention that it is an 
institution established and maintained by a 
oe community is incorrect and unten- 
able. 

3. In order that the petitioner 
should succeed in her claim based on Arti- 
cle 30 (1) of the Constitution she has to 
prove by production of satisfactory evidence 
that the school in question is one establish- 
ed and administered by a minority whether 
based on religion or language. The only 
material which she has produced before this 
court in this regard consists of the aver- 
ments contained in the original petition and 
the supporting affidavit filed by the peti- 
tioner. The mere fact that the school was 
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founded by a person belonging to a parti- 
cular religious persuasion is not at all con- 
clusive on this matter. The institution must 
be shown to be one established and adminis- 
tered by or on behalf of the particular 
minority community. 

4, In this case, the name given to 
the school is of some significance because 
the school has been named after a formev 
Maharaja of Cochin and if at all any infer- 
ence can possibly be drawn from the said 
circumstance it is only that the institution 
was one intended for the general benefit of 
all the citizens of the locality. There is no 
evidence placed before this court to show 
that the local church or the parishioners 
attached to the church oor the Christian 
community were in any manner associated 
with the founding of the school or its day- 
to-day subsequent administration; nor is it 
made out that any activity is carried on in 
the institution which is intended to promote 
the object of conserving the religion or cul- 
ture of the particular minority. On the 
materials now available before this court I 
do not find it possible to conclude that the 
petitioner’s institution is a minority institu- 
tion entitled to protection under Article 30 
(1) of the Consttution. The original peti- 
tion is dismissed on this limited ground. 


can ole I make it clear that nothing con- 
tained in this judgment will preclude the 
petitioner from reagitating before this court 
or before the State Government the ques- 
tion regarding the character of the institu- 
tion in any future academic year when 
Rules 6 to 8 of Chapter XXV of the Kerala 
Education Rules are to be enforced for the 
purpose of the admission of students to the 
school for future years, if the petitioner is 
able to produce better materials in substan- 
tiation of her plea that the school is a 
minority institution. 

6. The parties will bear their res- 


pective costs. 
: Petition dismissed, 
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NAMBOODIRIPAD, J. 


A. V. Balan, Petitioner v. The District 
Collector, Trichur and others, Respondents. 


C. M. P. No. 9279 of 1972, Dj- 14-7- 
1972. 


Index Note— (A) Constitution of 
India, Art. 226 — Provisions of Order 33 
of Civil P. C. which apply only to swits cam- 
not be applied to proceedings under Article 
226. AIR 1961 SC 532, Rel. on. C. M. P. 
No. 11141 of 1970 (Ker.), Followed. 
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AIR 1967 Cal 275 = ILR (1966) 1 

Cal 14, Krisbnalal Sadhu v. State 

of West Bengal 2 
AIR. 1963 SC 946 = (1963) 1 SCR 1, 

State y7 Uttar d v. Dr. Vijay 

Anand Mahara 1 
AIR 1961 SC 532 = (1961) 2 SCR 

828, Khajoor Singh v. Union of i 

India 1 


M. S. Kurien, for Petitioner. 


RAGHAVAN, C. J.:— The question 
we have to consider in this miscellaneous 
petition is whether the petitioner can claim 
to be a pauper under Order 33 of the Code 
of Civil Procedure. Apparently, Order 33 
applies only to suits. The Supreme Court 
has said in State of Uttar Pradesh v. Dr. 
Vijay Anand Maharaj, AIR 1963 SC 946 
that the jurisdiction of a High Court to 
issue a writ under Article 226 of the Con- 
stitution is original jurisdiction as distin- 
guished from the appellate or revisional 
jurisdiction and that it may be described as 
extraordinary original jurisdiction. In ano- 
ther decision, viz., Khajoor Singh v. Union 
of India, AIR 1961 SC 532, the Supreme 
Court has said that the proceedings under 
Article 226 are not suits. It is thus clear 
beyond doubt that Order 33 of the Code of 
Civil Procedure, which applies only to suits, 
cannot apply to proceedings under Article 
226 of the near ne which are not suits. 


2. Mr. S. Kurien, the counsel of 
the petitioner, A brought to our notice the 
decision of the Calcutta High Court in 
Krishnalal Sadhu v. State of West Bengal, 
AIR 1967 Cal 275, where a Division Bench 
of the Calcutta High Court has held that 
Order 22 of the Code of Civil Procedure 
applies to proceedings under Article 226. 
The correctness of this decision need not be 
considered by us in this case, because what 
we have to consider here is only whether 
Order 33 of the Code of Civil Procedure 
applies to proceedings under Article 226 of 
the Constitution. 

3. We have also a Division Bench 
decision of our High Court in Raghavan v. 
Govt. of Kerala, (C. M. P. No. 11141 of 
1970 (Ker.)), where the learned Judges 
have said that Orders 33 and 44 of the 
Code of Civil Procedure do not apply to 
writ petitions and appeals therefrom. 

4. The petition is dismissed. 


5. A week is allowed for paying 
court-fee, 
Petition dismissed. 
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O. P. No. 2635 of 1972, DJ- 5-6-1972. 
BIP/IP/E475/72/MBR 


C. P. Joseph v. State 


Ker. 89 


Index Note:— (A) Kerala Revenue Re- 
covery Act (1968), Section 65 — The mere 
sound financial position of the close rela- 
tives of the defaulter is mot the relevant con- 
sideration for directing his detention. 

(@ara 5) 


Index Note:— (8) Kerala Revenue Re- 
covery Act (1968), Section 65 — The ade- 
quacy or sufficiency of materials which was 
the basis fer coming to the conclusion as 
fo a wilful default im payment of dues is 
not a matter to be enquired into by a court. 
But the plea that there was mo material at 
ali for that conclusion requires examination. 

(Para 5) 

Index Note:— (C) Kerala Revenue Re- 
covery Act (1968), Section 65 — The order 
directing detention of the defaulter is sus- 
fainable evem if, of the several grounds 
mentioned in the order to support the con- 
clusion, only one exists and is available to 
support it. AMR 1951 SC 157 and AIR 1954 
SC 178 and AIR 1970 SC 852, Distinguish- 
ed. @ara 6) 

Index Note:—~ (D) Constitution of 
India, Art. 22 — The arrest and detention, 
pursuant to the Revenue Recovery Act pro- 
ceedings, of a defaulter, wilfully withhold- 
ing the payment, is not a punishment. It is 
a mode fer recovery of the amount due. 
(¥-Ref:— Kerala Revenue Recovery Act 
Meg Section 65). AIR 1957 SC 688, Fol- 

low (Para 7) 


Index Note: — Œ) Constitution of 
India, Art. 19 (1) (@ — The provision as 
to arrest and detention under the Revenne 
Recovery Act for wilful withholding of pay- 
ment by the defaulter having means to pay 
is only a restriction in the public interest 
and therefore cannot be challenged. (X- 
Ref:— Kerala Revenue Recovery Act (1268), 
Section 65). (Para 9) 


Index Note:-— (F) Kerala Revenue Re- 
covery Act (1968), Section 65 — In all pro- 
ceedings under Section 65 notice as to show 
cause should be specific and the materials 
on the basis of which action is taken must 
be made available to the defaulter so that 
he gets a proper opportunity to meet the 
case against him. (Observations). (Para 18) 


Cases Referred: Chronological Paras 


AM 1970 SC 852 = 1970 Cri LJ 852, 
P. Mukherjee v. State of West Bengal 6 
AIR 1966 SC 1910 = 1966 Cri LJ 1521, 
State of M. P. v. Sobharam 
AIR 1957 SC 688 = 1957 Cri LY 1030, 
Collector of Malbar v. E. Ebrahim 7, 8 
AIR 1954 SC 179 = 1954 Cri a 456, 
Shibban Lal v. State of U. 
AIR 1953 SC 10 = 1953 Cri z 180, 
State of Punjab v. Ajaib Singh 
AIR 1951 SC 157 = 52 Cri LJ 373, 
State of Bombay v. Atma Ram 


O. V. Radhakrishnan and K. Radha- 
moni Amma, for Petitioner; Govt. Pleader, 
for Respondents. 
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SUBRAMONIAN POTI, J.:— The 
prayer in this petition is for the issue of a 
writ of Habeas Corpus directing the res- 
pondents to produce one Mani Mathew 
who is under detention pursuant to proceed- 
ings taken under the Kerala Revenue Re- 
covery Act and for release of the said Mani 
Mathew. The petitioner also prays that 
certain sections of the Abkari Act and the 
Kerala Revenue Recovery Act, 1968 should 
be declared as unconstitutional and void. 


2. The petitioner is the brother-in- 
law of Sri Mani Mathew who was an Ab- 
kari contractor in the Kunnamangalam 
range for the periods 68-69, 69-70 and 
70-71. He defaulted to pay the dues under 
the agreements entered into by him in re- 
gard to the conduct of toddy shops bid by 
him in auction. As a result, notice under 
Section 34 of the Revenue Recovery Act 
(hereinafter called the Act) was issued to 
the said Mani Mathew on 7-5-1970. Pur- 
suant to such notice certain properties were 
attached as if they were the properties of 
the said Mani Mathew. But the attachment 
was raised since it was found that Mani 
Mathew bas no proprietary rights over the 
properties attached. It appears that Mani 
Mathew was running a business in areca- 
nuts at Kodencherry and it is the case of 
the petitioner that the said business was 
closed on 5-10-1970. When it was found 
that the amount due from the said Mani 
Mathew could not be recovered by sale of 
movable or immovable properties of the 
defaulter notice was issued under Section 65 
of the Act to show cause why warrant of 
arrest should not be issued. Ext. P-1 is 
the copy of the notice. A copy of the ten- 
tative findings on the basis of which pro- 
ceedings for recovery by way of arrest was 
proposed was also forwarded to the said 
Mani Mathew by the District Collector, 
Kozhikode, who issued Ext. P-1 notice. The 
copy of the tentative findings is produced 
and marked as Ext. P-1 (a). The said Mani 
Mathew is seen to have appeared pursuant 
to such notice and it is seen from the file 
that he gave a statement on 17-1-1972. We 
have perused the copy of the statement which 
was in the file. The defaulter mentions there- 
in that he is not in a position to pay the 
amount as he has no means to pay the same 
and that he would make strenuous efforts to 
find out funds to pay off the amount due. 
The District Collector thereafter passed Ext. 
P-2 order finding that the defaulter Mani 
Mathew was liable to be committed to civil 
prison as be had wilfully evaded payment 
of Government dues. He further found that 
the defaulter was liable to detention in civil 
prison but it was only fair that he should 
be given a month’s time to pay off the 
arrears. Accordingly a period of 30 days 
was given and it was provided in the order 
that action according to rules would be taken 
only on failure to comply with the direction 
to pay within that time. This order of the 
District Collector was followed by arrest and 
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detention of the said Mani Mathew on fail- 
ure to comply with the direction therein to 
pay the amount within a period of 30 days. 
It is said that the defaulter has been arrested 
on 17-4-1972 and is now detained in the 
civil Jail at Cannanore. The petitioner, who 
is the brother-in-law of the said Mani 
Mathew, avers that the petition has been 
filed by him at the instance of the said Mani 
Mathew. 


3. The order which resulted in the 
detention of Mani Mathew in the civil pri- 
son, namely Ext. P-2 is challenged on the 
ground that in passing Ext. P-2 considera- 
tions relevant under Section 65 of the Act 
have been lost sight of by the District Col- 
lector who passed that order and that the 
order is illegal also for the reason that the 
arrest and subsequent action pursuant thereto 
have not been taken ` as warranted by the 
provisions of Article 22 of the Constitution 
of India. 


4. It is seen from Ext. P-1 (a), the 
tentative findings, copy of which was sent to 
Mani Mathew along with Ext. P-1 notice, 
that proceedings under Section 65 of the 
Act were sought to be taken against him as 
he was avoiding payment of dues to the 
Government wilfully, having means to pay 
the same. In support of this, reference was 
made to the fact that the close relatives of 
the said Mani Mathew were financially sound. 
and also that the said Mani Mathew was 
running arecanut business at Kodencherry in 
the name of other persons and therefore had 
means to pay the amount. Reference was 
also made to the earlier proceedings for at- 
tachment of properties which ended ulti- 
mately in the raising of such attachment on 
claim petitions filed by the petitioner and 
others. The considerations which are rele- 
vant under Section 65 of the Act for direct- 
ing detention of a defaulter in civil prison 


are: 
1. the defaulter or his surety wilfully 
withholding payment of the arrears, or 


2. dishonestly transferring any part of 
his property, or 

3. being guilty of fraudulent conduct in 
order to evade payment, or 


4. the defaulter having the means to pay 
the arrears or some substantial part thereof 
and refusing or neglecting to pay the same... 
If the District Collector is satisfied that if 
any one of these conditions exists, he can 
order detention of the defaulter in civil pri- 
son. Of course, it can only be after the issue 
of notice calling upon the defaulter to appear 
before the District Collector at the time and 
place specified in the notice and to show 
cause why he should not be committed to 
the civil prison, and on such appearance the 
District Collector is to hear him and consi- 
der such other evidence as may be produced 
by him. The satisfaction of the District Col- 
lector is necessarily to be an objective satis- 
faction and if it is shown that the considera- 
tions which weighed with him in directing 
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detention were irrelevant and extraneous in 
the context of Section 65 of the Act, the 
court would certainly interfere. 


5. The petitioner contends that the 
order Ext. P-2 does not disclose grounds 
relevant in the matter of directing detention 
of the defaulter in the civil prison. It is 
true that merely because the close relatives of 
the defaulter are financially sound the de- 
aulter is not liable to be detained pursuant 
to S. 65 of the Act. But if the defaulter him- 
self has means to pay and he is wilfully with- 
holding payment that would be sufficient to 
direct detention and that has been so found 
in Ext. P-2. But that finding is attacked as 
one reached without sufficient or adequate 
materials to support it. We must observe 
here that we are not concerned with the ade- 
quacy or sufficiency of materials on the basis 
of which the District Collector was satisfied 
that there had been a wilful default in the 

atter of payment of the dues. But if the 
lea is that there was no material before the 
District Collector to reach the decision he is 
seen to have come to in Ext. P-2, that neces- 
sarily requires examination. It is seen from 
Ext. P-1 (a) notice that the case of the reve- 
nue is that Mani Mathew was running 2 
business in arecanuts in the name of other 
persons and this business was sufficient to 
enable him to pay off the amounts. It is 
true that this statement is not as specific as 
it could have been. If this statement had 
been specifically denied and there was no 
material to support the statement any order 
based upon this could not have been sus- 
tained. But in the case before us in the 
statement filed by Shri Mani Mathew before 
the District Collector pursuant to the notice 
issued he has not denied the statement in 
Ext. P-1 (a), that he was carrying on business 
in the name of other persons. He cannot 
now say that he was not in a position to 
deny as the statement was vague. If he was 
in doubt he could have asked for more par- 
ticulars or at least could have mentioned that 
he was not in a position to refute the alle- 
gation against him for want of sufficient 
particulars. We find no reason to think, in 
the face of the statement given before the 
District Collector on 17-1-1972, that he was 
unable to answer the allegation against him 
properly because of want of material parti- 
culars. Therefore it cannot be said, in the 
circumstances of the case, that the order 
Ext. P-2 is bad for that reason. In the face 
of the report of the revenue authorities seen 
jn the file on the basis of which the District 
Collector reached his tentative decision and 
in the face of the case of the defaulter re- 
flected in the statement given on 17-]-72 it 
is not possible to say that the finding in Ext. 
P-2 is not supported by any material at all. 
If that be the case the attack to the order 
Ext. P-2 must fail. 

6. Counsel urges that Ext. P-2 is lia- 
ble to be challenged also for the reason that 
one of the grounds mentioned in the order 
Ext. P-2 to support the conclusion is bad 
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and if that be the case the order itself is 
liable to be vacated. In support of this, 
counsel relies on the decision in State of 
Bombay v. Atma Ram, AIR 1951 SC 157, 
Shibban Lal v. State of U. P., AIR 1954 SC 
179 and P. Mukherjee v. State of West Ben- 
gal, AIR 1970 SC 852. It is not neecessary 
to refer to the facts of these cases as all these 
cases are easily distinguishable from the case 
before us. In cases where orders of deten- 
tion under laws relating to Preventive Deten- 
tion are passed based on grounds showing 
the subjective satisfaction of the detaining 
authorities, if one or other of the grounds 
is shown to be not available or shown to be 
vague, the order itself may be liable to be 
attacked. But that is not the case here. 
The authority which has to pass an order 
directing the detention of the defaulter in 
civil prison can do so only on being satisfi- 
ed that any one of the four grounds men- 
tioned in Section 65 does exist. Even if the 
case be that, of the several grounds men- 
tioned in support of the order under Section 
65 of the Act, only one exists and is avail- 
able to support it, that would be sufficient to 
sustain the order. That is because the satis- 
faction of the District Collector is not to be 
a subjective satisfaction. The District Col- 
lector has to make an objective assessment 
as to the existence of one or more of the 
grounds enumerated in Section 65 on the 
basis of materials available. If that be the 
case, Ext. P-2 if shown to be supported on 
the ground that the defaulter has been with- 
holding payment though he has means to 
pay, have to be sustained even if it be 
that the other ground urged, namely, that 
the relatives of the defaulter are financially 
sound, may not be available. 


7. Counsel for the petitioner attacks 
Ext. P-2 also on the ground that the said 
Mani Mathew who was arrested pursuant to 
Ext. P-2 order was not dealt with as a per- 
son who is arrested should be, keeping in 
view the safeguard under Article 22 of the 
Constitution of India. In other words coun- 
sel’s plea is that in every case where a per- 
son is arrested, whether it be by District 
Collector or by any other executive autho- 
rity and for any purpose such arrest would. 
be one falling within the meaning of Arti- 
cle 22 of the Constitution which gives a per- 
son arrested three safeguards, namely, 


1. being made aware of the grounds of 
atrest at the time of arrest, 


2. being assured of the right to consult 
and to be defended by a legal practitioner 
of his choice and, 

3. the right to be produced before the 
nearest Magistrate within a period of 24 
hours of the arrest. 


According to Counsel the arrest in this case 
has not satisfied these requirements, especially 
the production before the nearest Magistrate 
within 24 hours of the arrest. Counsel would 
urge that arresting a person who is unable 
to pay is in fact a punishment, and therefore 
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in any view of the question as to the scope 
of the term ‘arrest’, there is contravention of 
Article 22 in the present case. We do not 
think that an arrest of a defaulter who, hav- 
ing means to pay, withholds such payment 
and that wilfully, could be said to be a 
punishment. It is a mode of recovery of the 
amount due from him. We need not go into 
this question further in view of the decision 
in Collecter of Malabar v. E. Ebrahim, ATR 
1957 SC 688. The situation there was more 
or Jess similar to that in the case before us. 
That case arose out of a petition for habeas 
corpus. The respondent in the appeal before 
the Supreme Court had been arrested in pur- 
suance of a warrant issued by the Collectop 
of Malabar under Section 48 of the Madras 
Revenue Recovery Act for recovery of in- 
come-tax remaining outstanding from the 
respondent. The Income-tax Officer had 
reason to believe that the respondent was 
wilfully withholding payment of arrears of 
tax. He issued a certificate to the Collecton 
who proceeded under Section 48 of the 
Madras Revenue Recovery Act in consequ- 
ence of which respondent was arrested and 
lodged in Central Jail, Cannanore. Dealing 
with the contention that the arrest was not 
a mode of recovery of the arrears of tax but 
it was a punishment for failure to pay, the 
Supreme Court said thus: 


“We now proceed to consider the inter~ 
pretation sought to be put by Mr. Pocker 
on Section 46 (2) of the Indian Income-tax 
Act and Section 48 of the Act. He contend- 
ed that Section 46 (2) of the Indian Income- 
tax Act merely authorised the Collector to 
recover the amount of arrears of income-tax, 
but it did not give him any authority to ar- 
rest the respondent. He submitted that the 
act of arrest was not a mode of recovery of 
the arrears of tax, but it was a punishment 
for failure to pay. 


We are unable to accept this interpreta- 
tion. The authority given to the Collector 
by this section is to recover the arrears of 
tax as if it were an arrear of land revenue. 
The preamble of the Act clearly states that 
the Jaws relating to the collection of the pub- 
lic revenue should be consolidated and simpli- 
fied and Section 5 provides for the manner 
in which the arrears of revenue may be reco- 
vered. It reads, 


“whenever revenue may be in arrear, if 
shall be lawful for the Collector, or other 
officer empowered by the Collector in that 
behalf, to proceed to recover the arrears, to- 
gether with interest and costs of process, by 
the sale of the defaulter’s moveable and 
immovable property, or by execution against 
the person of the defaulter in manner here- 
inafter provided.” 


This section clearly sets out the mode of 
recovery of arrears of revenue, that is to say, 
either by the sale of the movable or immo- 
vable property of the defaulter, or by exe- 
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when arrears of revenue cannot be liquidated 
by the sale of the property of the defaulter 
then the Collector, if he has reason to be- 
lieve that the defaulter is wilfully withhold- 
ing payment of the arrears or has been 
guilty of fraudulent conduct in order to 
evade payment of tax, can lawfully cause 
the arrest and imprisonment of the defaulter. 


This section read with Section 5, makes 
jt abundantly clear that the arrest of the de- 
faulter is one of the modes, by which the 
arrears of revenue can be recovered, to be 
resorted to if the said arrears cannot be 
liquidated by the sale of the defaulter’s pro- 
perty. There is not a suggestion in the entire 
section that the arrest is by way of punish- 
ment for mere default. Before the Collector 
can proceed to arrest the defaulter, not mere- 
ly must the condition be satisfied that the 
arrears cannot be liquidated by the sale of 
the property of the defaulter but the Col- 
lector shall have reason to believe that the 
defaulter is wilfully withholding payment, op 
has been guilty of fraudulent conduct in 
order to evade payment. 


_ _ When dues in the shape of money are 
to be realised by the process of law and not 
by voluntary payment, the element of coer- 
cion in varying degrees must necessarily be 
found at all stages in the mode of recovery 
of the money due. The coercive element, 
perhaps in its severest form, is the act of ar- 
rest in order to make the defaulter pay his 
dues. When the Collector has reason to be- 
lieve that withholding of payment is wilful, 
or that the defaulter has been guilty of frau- 
dulent conduct in order to evade payment, 
obviously, it is on the supposition that the 
defaulter can make the payment but is wil- 
fully withholding it, or is fraudulently evad- 
ing payment. 

_ In the Act there are several sections 
(e.g., Sections 16, 18 and 21) which prescribe, 
in unambiguous language, punishment to be 
inflicted for certain acts done. It is clear, 
therefore, that where the Act intends to im- 
pose a punishment or to create an offence, 
it employs a language entirely different to 
that to be found in Section 48. We are of 
the opinion, therefore, that where an arrest 
is made under Section 48 after complying 
with its provisions, the arrest is not for any 
offence committed or a punishment for de~ 
faulting in any payment. The mode of arrest 
is no more than a mode for recovery of the 
amount due.” 


: 8. We do not see anything in the 
decision in State of M. P. v. Shobharam, 
AIR 1966 SC 1910 which persuades us to 
think that the Supreme Court spoke differ- 
ently on this question later, though this is 
the contention urged by counsel before us. 
Earlier the Supreme Court in State of Punjab 
v. Ajaib Singh, AIR 1953 SC 10 spoke thus: 


“The language of Article 22 (1) and (2) 
indicates that the fundamental right confer- 
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rant issued by a Court on the allegation or 
accusation that the arrested person has, or is 
suspected to have, committed, or is about 
or likely to commit an act of a criminal or 
quasi-criminal nature or some activity pre- 
judicial to the public or the State interest. 
In other words, there is indication in the 
language of Article 22 (1) and (2) that it was 
designed to give protection against the act 
of the executive or other non-judicial au- 
thority.” 


It was this that was followed by the Sup- 
reme Court in AIR 1957 SC 688. It is true 
that one of the learned Judges in AIR 1966 
SC 1910, in the dissenting judgment observed 
that there is nothing in Article 22 (1) to 
limit the requirements of the Article to ar- 
rests of any particular kind. The learned 
Judge said in paragraph 21 of the judgment 
as follows: 


“I consider that there is room for fur- 
ther deliberation on the point. I do not see 
how we can differentiate between arrests of 
different kinds. Arrest is arrest, whatever 
the reason. In so far as the first part of 
Article 22 (1) is concerned it enacts a very 
simple safeguard for the persons arrested. 
-It merely says that an arrested person must 
be told the grounds of his arrest. In other 
words, a person’s personal liberty cannot 
be curtailed by arrest without informing him, 
as soon is possible, why he is arrested. 
Where the arrest is by warrant, the warrant 
itself must tell him, where it is by an order, 
the order must tell him and where there is no 
warrant or order the person making the 
arrest must give him that information. How- 
ever, the arrest is made, this must be done 
and that is all that the first part of Arti- 
cle 22 (1) lays down. I find nothing in Arti- 
cle 22 (1) to limit this requirement to arrests 
of any particular kind. A warrant of a court 
and an order of any authority must show on 
their face the reason for arrest. Where there is 
no such warrant or order, the person making 
the arrest must inform the person the reason 
for his arrest. In other words, Article 22 
(1) means what it says in its first part.” 

We may, in this context, quote another pass- 
age from the same judgment of the learned 
udge: 


“As I have stated already a person who 
is arrested gets three rights which are guar- 
anteed. The first is that he must be told 
why he is arrested. This requirement can- 
not be dispensed with by taking bail from 
him. The need to tell him why he is arrest- 
ed, remains still. The next is that the per- 
son arrested must not be detained in cus- 
tody more than 24 hours without being pro- 
duced before a Magistrate. This require- 
ment is dispensed with when the person ar- 
rested is admitted to bail. Otherwise it re- 
mains. The third is that he gets a right to 
consult and to be defended by a legal prac- 
titioner of his choice. This is, of course, 
-so while the arrest continues but there are 
no words to show that the right is lost no 
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sooner than he is released on bail. The 
word “defended” clearly includes the exer- 
cise of the right so long as the effect of the 
arrest continues. Before his release on bail 
the person defends himself against his arrest 
and the charge for which he is arrested and 
after his release on bail, against the charge 
he is to answer and for answering which, the 
bail requires him to remain present. The nar- 
row meaning of the word “defended” cannot. 
be accepted.” 


We do not see anything even in the dissenting 
judgment of the learned Judge extending 
Article 22 to cases such as the one before us, 
cases where persons have been arrested for 
default of payment of arrears due to Gov- 
ernment. We may also observe here that 
the majority Judges have not indicated that 
cases such as the one before us fall within 
the scope of Article 22. Therefore, we see 
no reason not to follow the decision in AIR 
1957 SC 688. 


9. Lastly counsel for the petitioner 
urged that Section 65 of the Revenue Reco- 
very Act, 1968 is liable to be challenged as 
infringing the fundamental right guaranteed 
under Article 19 (1) (d) of the Constitution 
of India. We find no substance in the chal- 
lenge on the merits. If a person can canke- 
rously refuses to pay what he is bound to 
pay to the State and action is taken against 
him for recovery and it is found that there 
has been a deliberate and wilful withholding 
of payment by the defaulter who is in a 
position to pay, the provision as to 
detention in prison and default would 
only be a restriction in the public 
interest. Counsel would contend that if 
Section 65 of the Act permits arrest and de- 
tention of a person who is unable to pay 
not for any fault of his, then the section is 
liable to be successfully challenged and that 
in this case Mani Mathew is unable to pay. 
Tf that be the case, the challenge must be to 
the order and not to the section and we 
have already found that the challenge to the 
order cannot succeed on the merits as it has 
not been shown that the order has been pass- 
ed without finding the existence of grounds 
relevant for arrest. 


10. Before we part with this case we 
want to observe by way of abundant cau- 
tion that the result that has been reached in 
this case need not be taken as indicating ap- 
proval of the procedure adopted. It is ne- 
cessary that in all the cases where proceed- 
ings are taken under Section 65 of the Kerala 
Revenue Recovery Act 1968, notice as to 
show cause should be specific and the mate- 
rials on the basis of which action is taken 
must be made available to the defaulter so 
that he gets a proper opportunity to meet 
the case against him. We would point out 
that had the defaulter denied the statement 
in Ext. P-1 (a) in this case, the result possi- 
bly would have been different. It is only be- 
cause the defaulter neither wanted further 
particulars nor had he a complaint that for 
want of particulars he was not able to fur- 
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nish the proper answer that we find that no 
interference is called for. Since the conse- 
quence of any detention pursuant to pro- 
ceedings under Section 65 of the Act would 
be to deprive the liberty of a person, an- 
xious consideration should be given by per- 
sons vested with the power under Section 65 
of the Act, to the matters which they are to 
consider and equally important is the fact 
that ample and sufficient opportunity should 
be given to the defaulter to meet the case 
against him, an opportunity which must be 
es and substantial and not merely one of 
orm. 


In the result we dismiss the original Peti- 
tion. But in the circumstances of the case, 
we make no order as to costs. 


Petition dismissed. 





AIR 1973 KERALA 94 (Y 69 C 32) 
N. D. P. NAMBOODIRIPAD, J. 


Thomas, Appellant v. George and an- 
other, Respondents. 


Second Appeal No. 180 of 1969, Dj- 
7-4-1972. 


Index Note:— (A) Civil P. C. (1999), 
0. 30, R. 1 — Rule is only permissive and 
it does not prevent a partmer from suing or 
being sued im his individual name. 
1961 SC 325, Followed. @ara 5) 


Cases Referred: Chronological Parag 
AIR 1961 SC 325 = (1961) 1 SCR 982, 
Purshotham Umed Bhai and Co. v. 
Manilal and Sons 
1961 Ker LT 878, A. A. K. Moham- 
med v. Narayana Ramachandra 
Mallayya and Co. 
Sankara Menon, for Appellant. 


JUDGMENT:— Against the dismissal 
of his suit by the lower appellate court the 
plaintiff has come in appeal. 


2. The appellant sued the respon- 
dents for recovery of the value of timber 
and allied reliefs. On 6-5-1962 the plaintiff 
who was the partner of a firm by name 
“Pulikal Saw Mill” sold to the first defen- 
dant a Kadumkozhu log for Rs. 84/-. The 
plaintiff’s case is that the first defendant sur- 
reptitiously removed another log belonging 
to the category called Mylellu and much 
more costly than the timber actually sold on 
6-5-1962. The plaintiff set the criminal law 
in motion against the first defendant without 
success. The suit was therefore laid for reco- 
very of the value of Mylellu log and for cer- 
tain ancillary reliefs. The first defendant re- 
sisted the suit on various grounds while the 
second defendant contended that he is an un- 
necessary party to the litigation. The trial 
court gave a decree to the plaintiff for Rupees 
9i/- with interest at 6 per cent from 7-5- 
1962. On appeal by the first defendant as 
A. S. No. 29 of 1967 of the Court of the 
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Subordinate Judge, Ernakulam, the appellate 
court while confirming the decision of the 
trial court on merits dismissed the plaintiff's 
suit on the ground that the suit is not main- 
tainable due to non-compliance with the 
provisions of Order XXX, Rule 1 of the 
Code of Civil Procedure. 


3. The short point that falls for deci- 
sion is whether the suit as framed is bad 
being violative of Order XXX, Rule 1 of the 
Code of Civil Procedure. The relevant sta- 
tutory provision may be read as follows: 


“1. Any two or more persons claiming 
or being liable as partners and carrying on 
business in India may sue or be sued in the 
name of the firm (if any) of which such per- 
sons were partners at the time of the ac- 
cruing of the cause of action, and any party 
to a suit may in such case apply to the Court 
for a statement of the names and addresses 
of the persons who were, at the time of the 
accruing of the cause of action, partners in 
such firm, to be furnished and verified in 
such manner as the Court may direct.” 


In paragraph 6 of its judgment the lower 
appellate court found that the suit transac- 
tion was with the partnership firm of which 
the plaintiff and his wife were partners and 
in paragraph 7 it is further found that the 
firm was continuing on the date when the 
suit was instituted. I am proceeding on the 
basis that these findings are correct. In para- 
graph 8 of its judgment the court came to 
the conclusion that this is a case where one 
of the partners alone has filed the suit in his 
own name on a cause of action in favour of 
the firm and thereby the provision of 
Order XXX, Rule 1 was offended. This 
finding is seriously challenged both on facts 
and on Jaw. 


4, In the cause title the plaintiff is 
described as Thomas, Partner, “Pulikkal Saw 
Mill”, In paragraph 1 of the plaint it is 
distinctly alleged that the plaintiff as part- 
ner is running a saw il in Power 
house Road in the name “Pulikkal Saw 
Mill.” In paragraph 2 it is further stated 
that the first defendant purchased a log from 
the aforesaid mill. In view of these aver- 
ments in the plaint it is rather difficult to 
infer that the plaintiff was suing only in his 
individual capacity. The addition of the 
name of the partner in the cause title can 
be taken to be a mere surplusage. An ana- 
logous position came up for consideration by 
this Court in A. A. K. Mohammed v, Nara- 
yana Ramachandra Mallayya & Co., 1961 
Ker LT 878. There the firm was arrayed as 
defendant and the court observed: 


“The name of the defendant should be 
the name of the firm only without the addi- 
tion of the name of the partners, although 
addition of such names does not matter in 
the least and can be treated as mere surplus- 
age.” 

The position cannot be different simply be- 


cause the firm figures as the plaintiff to the 
action. 
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5. Even assuming that in view of the 
averments in the plaint the plaintiff must be 
taken to have laid the suit in his individual 
capacity it is very doubtful whether the suit 
is bad for non-compliance with Rule 1 of 
Order XXX. From the wording of the pro- 
vision it can be seen that it is only permis- 
sive, and it does not prevent a partner from 
suing or being sued in his individual name. 
The object and the scope of this provision 
was considered by the Supreme Court in 
Purushotham Umed Bhai and Co. v. Mani- 
a gad Sons, AIR 1961 SC 325. The Court 

eld: 


“Tt is clear therefore that the provisions 
of Order XXX, Rule 1 and Rule 2 are ena- 
bling provisions to permit several persons 
who are doing business as partners to sue or 
be sued in the name of the firm. Rule 2 
would not have been in the form it is if the 
suit instituted in the name of the firm was 
not regarded as, in fact, a suit by the part- 
ners of the firm. The provisions of these 
rules of Order XXX, being enabling provi- 
sions, do not prevent the partners of a firm 
from suing or being sued in their individual 
names. a 


The conclusion of the Jower appellate court 
that the suit offends Order XXX, Rule 1 is 
therefore incorrect and the dismissal of the 
plaintiff’s suit on that account cannot be sus- 
tained. Whether a suit of this nature offends 
any other provision of law does not arise for 
consideration since no such contention has 
been raised by the defendants. 


6. In the result the decree passed by 
the lower appellate court is hereby set aside 
and the decree passed by the trial.court is 
restored. The appeal is allowed with costs 
to the appellant in the courts below. Since 
there is no appearance for the respondents 
in this court. I make no order as to costs in 


this court. 
Appeal allowed. 





AIR 1973 KERALA 95 (V 60 C 33) 
T. C. RAGHAVAN, C. J. AND P. UNNI- 
KRISHNA KURUP, J. 

Kerala State Electricity Board, Appel- 
lant v. P. M. Maitheyan, Respondent. 


S. A. No. 615 of 1969, DJ- 2-2-1972. 

Indes Note:— (A) Electricity Act 
(1910), S. 51—-Where the owner of the pro- 
perty has failed to raise objection when the 
lines were laid over his property, he cannot 


complain of it afterwards. AIR 1972 Ker 
47 (FB), Followed. (Para 3) 
Cases Referred: Chronological Paras 
AIR 1972 Ker 47 = 1970 Ker LT 


872 (FB), Bharat Plywood and Tim- 
ber Products (P.) Ltd. v. Kerala 
State Electricity Board 
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Kerala S. E. Board v. P. M. Maitheyan 


[Prs. 1-2] Ker. 95 


V. Narayana) Menon and A. N. 
Kuttan, for Appellant; N. R. Shenoy and 
S. K. Brahmanandan, for Respondent. 


UNNIGRISHNA KURUP, J:s— The 
Kerala State Electricity Board, who was the 
defendant in a suit for a mandatory injunc- 
tion for the removal of the electric lines 
drawn over the property of the respondent, 
is the appellant in this second appeal. The 
respondent purchased a property, 384 cents 
in extent, comprised in Sy. Nos. 1084, 1085 
and 1022 in the year 1962 from the previous 
owner, one Abdulla. The respondent re- 
quested the appellant to shift the electric 
lines, but there was no compliance. The 
respondent’s case was that his predecessor 
had not given consent to the Electricity 
Board for laying the lines and the Board was 
therefore, in law, bound to remove the elec- 
tric lines. The suit was resisted by the ap- 
pellant on the ground that the Electricity 
Board had, under Section 51 of the Indian 
Electricity Act, 1910 read with the relevant 
notifications issued thereunder, the power to 
take the electric lines over the plaint property 
even though it was a private land and that 
the appellant was not bound to remove the 
same. The trial Court on an interpretation 
of Section 31 of the Indian Electricity Act 
and Section 10, Proviso (a), of the Indian 
Telegraph Act, held that the Board had the 
power to lay an electric line without the 
consent of the owner of the land only if the 
electric lines had been established or main- 
tained by the Government and that the res- 
pondent was therefore entitled to have the 
electric lines removed. The Court conse- 
quently granted the mandatory injunction 
prayed for. The Electricity Board appealed, 
but the Subordinate Judgé of Cochin held 
that the Electricity Board had no authority 
to draw electric wires over a private property 
to give electric connection to a private indi- 
vidual. It is against- this decision that the 
present appeal has been filed. 


2. Section 10 of the Indian Telegraph 
Act, 1885 empowers the telegraph authority 
to place and maintain telegraph lines over, 
along or across any immovable property 
provided that it is so done for the purpose 
of a telegraph established or maintained by 
the Central Government. By Section 51 of 
the Indian Electricity Act, 1910, the State 
Government has been authorised to confer 
similar powers, by an order in writing, upon 
any authority, licensee or person engaged in 
the business of supplying energy to the pub- 
lic. The Section runs as follows:— 

“Notwithstanding anything in Sections 
12 to 16 (both inclusive) and Sections 18 and 
19, the State Government may, by order in 
writing, for the placing of electric supply- 
lines, appliances and apparatus for the trans- 
mission of energy or for the purpose of tele- 
phonic or telegraphic communications neces- 
sary for the proper co-ordination of works, 
confer upon any public officer, licensee or 
any other person engaged in the business of 
supplying energy to the Public under this 
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Act subject to such conditions and restric- 
tions (if any) as the State Government may 
think fit to impose, and to the provisions of 
the Indian Telegraph Act, 13 of 1885, any 
of the powers which the telegraph authority 
possesses under that Act, with respect to the 
placing of telegraph lines and posts for the 
purposes of a telegraph established or main- 
tained by the Government or to be so esta- 
blished or maintained.” 


It is common case that a notification has 
been issued by the Government of Kerala 
dated 6th January, 1960, conferring upon the 
Chief Engineer, the Additional Chief Engi- 
neer (Operation), the Electrical Superintend- 
ing Engineers and Executive Engineers of the 
Kerala State Electricity Board to exercise the 
powers conferred by Section 51 within theip 
respective jurisdictions. 


3. On behalf of the Electricity Board, 
it is urged that the above notification confers 
on the officers of the Electricity Board 
sufficient authority to lay electric lines over 
properties belonging to private persons and 
no consent of the owner of the land is re- 
quired for that purpose. The lower Courts 
have proceeded on the basis that this power 
can be conferred only in respect of electric 
lines established or maintained by Govern- 
ment as the proviso (a) to Section 10 of the 


Indian Telegraph Act specifically lays down. 


that the power conferred can be used only 
for the purposes of a telegraph established 
or maintained by the Central Government. 
According to the appellant, the electric line 
drawn over the respondent’s property is be- 
ing maintained and established by the Elec- 
tricity Board and the Courts below were 
wrong in thinking that the line was either 
established or maintained by the private indi- 
vidual for whose benefit electricity was being 
supplied. The subject has been discussed 
elaborately by a Full Bench of this Court in 
Bharat Plywood & Timber Products Private 
Ltd. v. Kerala State Electricity Board, 1970 
Ker LT 872 = (AIR 1972 Ker 47 FB). There, 
it is laid down that the power conferred 
under Section 51 upon any public officer, 
licensee or any other person is for the pur- 
pose of placing electric supply lines, that 
under the Act if any individual has any ob- 
jection to the lines being laid across his 
property, he has to raise objection to the lay- 
ing of the lines and that the Electricity au- 
thorities are then bound to approach the 
District Magistrate for obtaining permission 
to lay the lines. It is clear from the pro- 
visions in sub-sections (1) and (2) of Sec. 16 
of the Telegraph Act that the telegraph au- 
thority is bound, in case of resistance or ob- 
struction by the owner of occupier, to resort 
to the procedure indicated in sub-section (1) 
of Section 16. In other words, the authority 
has to get an order from the District Magis- 
trate before exercising the power so confer- 
ted. In this case, the owner of the property 
had raised no resistance or objection when 
the lines were laid over this property. It was 
long after the lines were laid that the res- 
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pondent purchased the property from the 
original owner. There is no justification in 
his now saying that the lines should not have 
been laid over the property as tbe law had 
permitted him the right to object to the lay- 
ing of the line. 


4, Coming back to the question as to 
whether the line which supplies electricity to 
the private consumer is not established or 
Maintained by the Electricity Board, one more 
contention raised by the respondent’s counsel 
has to be noticed. He sought to contend that 
the power under Section 51 could be conferr- 
ed only in respect of electric supply lines as 
distinguished from service lines, that since 
the line drawn over the respondent’s pro- 
perty was a service line the authority had no 
power, without the consent of the respond- 
ent, to lay the line. This plea has not been 
raised either in the trial Court or in the 
lower appellate Court and we are not incli- 
ned to permit the respondent to raise this 
contention now as the point involves ques- 
tions of fact for which materials are not avail- 
able in this case. Even otherwise, the defi- 
nition of service line as given in the Indian 
Electricity Act, shows that it is an electric 
supply line through which energy is, or is 
intended to be, supplied to a consumer op 
consumers. Jt would therefore appear that 
it takes in electric supply line also. This 
contention of the respondent has also there- 
fore to fail. The Courts below were wrong 
in holding that the respondent was entitled 
to a mandatory injunction against the appel- 
lant since no consent had been taken from 
the respondent or his predecessor when the 
lines were laid. 


5. We reverse the decision of the 
Courts below and dismiss the suit. In the 
circumstances, we direct both sides to suffer 
their costs throughout. 


Appeal allowed. 
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Yacob Yohannan and another, Appel- 
ae v. Rebecca Maria and others, Respon- 
nts, 


Second Appeal No. 1076 of 1968, Dj- 
22-12-1971. 


Index Notes — (A) T. P. Act (1882), 
Sec. 28 — Where an absolute estate is con- 
ferred with a clause superadded that in case 
the conferee dies without children the estate 
would revert to her sister and sister’s chil- 
dren, then what is conferred is an absolute 
estate with a defeasance clause and not an 
absolute estate with a repugnant clause. AIR 
1933 Mad 80, Relied on. @ara 4) 
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Cases Referred: Chronological Paras 


1966 Ker LJ 459 = 1966 Ker LT 1092, 
_ Gopalakrisbna Pillai v. Kunji Amma 
(1965) 2 Ker LR 283, Anthony Thom- 
men v. Thommen Alexander 
AIR 1933 Mad 80 = 63 Mad LJ 911, 
Govindaraja -Pillai v. Mangalam Pillai 2 


Panicker and Potti, for Appellants; M. 
Mathai and M. M. Ismail, for Respondents. 


RAGHAVAN, C. J.:— The short ques- 
tion in this second appeal is whether the 
estate conferred on a woman by name Che- 
cha under Ex. P-1 was an absolute estate 
with a repugnant clause added or was an ab- 
solute estate with a defeasance clause coming 
under Section 28 of the Transfer of Property 
Act added. Both the lower courts held that 
the document conferred an absolute estate 
on Checha with a defeasance clause super- 
added that, in case she died childless, the 
estate would revert to her sister, Maria, and 
her children (the plaintiffs). 

2. The counsel of the appellants (the 
defendants) has contended that what was 
‘conferred on Checha by the earlier recital in 
Ex. P-1 was an absolute estate, so that the 
subsequent recital, which provided that, on 
the death of Checha leaving no children, the 
‘estate should revert to her sister and her 
children, is a repugnant provision repugnant 
to the absolute nature of the estate confer- 
red on Checha by the earlier provision. This 
argument proceeds on a slight misconception 
regarding the distinction between an absolute 
estate with a repugnant provision and an 
absolute estate with a defeasance clause. The 
distinction is very succinctly put by Sunda- 
ram Chetty, J., in Govindaraja Pillai v. 
i aa Pillai, ATR 1933 Mad 80 as fol- 
ows:— 

. “The distinction between a repugnant 
provision and a defeasance provision is some- 
times subtle, but the general principle of law 
seems to be that, where the intention of the 
donor is to maintain the absolute estate con- 
ferred on the donee but he simply adds some 
restrictions in derogation of the incidents of 
such absolute ownership, such restrictive 
clauses would be repugnant to the absolute 
grant and therefore void; but where the 
grant of an absolute estate is expressly or 
impliedly made subject to defeasance on the 
happening of a contingency and where the 
effect of such defeasance would not be a 
violation of any rule of law, the original 
estate is curtailed and the gift over must be 
taken to be valid and operative.” 


3. One of us had occasion to consi- 
der this decision and similar provisions in 
other documents in two decisions, viz., An- 
thony Thommen v. Thommen Alexander, 
(1965) 2 Ker LR 283 and Gopalkrishna Pillai 
v. Kunji Amma, 1966 Ker LJ 459. In both 
those cases, the decision of Sundaram 
Chetty, J., has been referred to and follow- 
ed. In the first of those decisions, it has 
been pointed out that the termination or the 
extinguishment of an estate is different from 
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the imposing of restrictions on the mode of 
enjoyment of the estate and therein lies the 
nice distinction between a defeasance clause 
and a repugnant provision. If the intention 
of the testator or donor is to maintain an 
absolute estate and the restrictions are only 
to restrict the mode of ‘enjoyment or the 
manner in which the absolute powers should 
be exercised, the provision is a repugnant 
one: if the intention, on the other hand, is 
to terminate or extinguish the absolute estate 
on the happening of a contingency, then the 
provision is a defeasance clause. It has fur- 
ther been pointed out in‘that decision that 
the termination or the extinguishment of the 
absolute estate already conferred may be 
by a gift over, or may be even by a defea- 
sance simpliciter, on the happening of a 
contingency: and on the happening of the 
contingency, the earlier absolute estate will 
reduce itself to a life estate. 


4. In the case before us, the estate 
conferred on Checha, at its inception, was 
an absolute estate; and the subsequent reci- 
tal in the document did not restrict the en- 
joyment of that estate in any manner repug- 
nant to its absolute nature. What the subse- 
quent provision did was to make a gift over 
to the sister and children of Checha of the 
same estate on the happening of an uncer- 
tain event, namely, Checha dying without 
children. It is clear that the recital is not 
in the nature of a repugnancy, but is in the 
nature of a defeasance clause, which puts an 
end to the earlier absolute estate by a gift 
over to Maria and her children. 


5. In the light of this line of reason- 
ing, it is clear that the decision of the lower 
courts is correct. The said decision is con- 
firmed; and the second appeal is dismissed 
with costs. 


Order accordingly. 





AR 1973 KERALA 97 (Y 69 C 35) 
FULL BENCH 
P. GOVINDAN NAIR, T. S$. KRISHNA- 
MOORTHY IYER AND K. SADASIVAN, 
JJ. 

Kunnikkal Narayanan, Petitioner v. 
The State of Kerala and another, Respon- 
dents. 

O. P. No. 2737 of 1972, D/- 14-12-1972. 

Index Note:—- (A) Maintenance of In- 
ternal Security Act (1971), S. 5 (a) — The 
section shows mno excessive delegation of 
legislative power. (X-Ref:— Constitution of 
India, Art. 245). (ara © 

Index Note:— (B) Kerala Security Pri- 
soners’ Order (1971), Cl. 19 Œ) (b) — Vali- 
dity — The provision is not ultra vires the 
Maintenance of Internal Security Act and 
does not violate Art. 19 (1) (a). (X-Ref:— 
Maintenance of Internal Security Act (1971), 
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S. 5 (a). (X-Ref:— Constitution of India, 
Arts. 19 (1) (a) and 245). (Paras 7, 8 & 11) 
Index Note:— (C) Constitution of India, 
Art. 19 (1) (a) and (2) — Right of speech 
and expression — Detention of a person 
does not necessarily curtail his right under 
Art. 19 (1) (a). However, during detention 
that right can be restricted. AIR 1950 SC 
27 and AIR 1966 SC 424, Followed. 
@ara 10) 
Cases Referred: Chronological Paras 
AIR 1966 SC 424 = 1966 Cri LJ 311, 
State of Maharashtra v. Prabhakar 
Pandurang 
ATR 1950 SC 27 = 51 Cri LI 1383, 
A. K. Gopalan v. State of Madras 9 


M. P. Menon, for Petitioner; Govt. 
Pleader, for Respondents. 
GOVINDAN NAIR, J.:— The peti- 


tioner, Kunnikkal Narayanan, has been de- 
tained under the Maintenance of Internal 
Security Act, 1971, for short, the Act. He 
has prayed in this petition as amended by 
order on C.M.P. No. 7630 of 1972 and by 
order on C.M.P. No. 14154 of 1972 for the 
following reliefs:— 

(1) for a declaration that Section 5 (a) 
of the Act is illegal and unconstitutional, 

(2) for a declaration that part (b) in 
paragraph 19 (1) of the Kerala Security Pri~- 
soners’ Order is illegal. 


(3) that the Government Order dated 
23-12-1971 marked as Ext. RI and produc- 
ed along with the counter-affidavit made on 
behalf of the State on 19-12-1972 in answer 
T No. 7630 of 1972 be quashed 
an 

(4) that a direction be issued that the 
three books; (1) Four Essays on Philosophy 
by Mao Tse-Tung, (2) Mao Papers by Je- 
rome Ch’en and (3) Mao Tse-Tung by Stu- 
art Sehram, be delivered to the petitioner. 

2. The three books referred to above 
were sent to the petitioner but he was not 
permitted to receive them on the ground 
that the books fell within the term “Mao 
literature” in Ext. Ri, an order passed by 
the Government under part (b) of sub- 
clause (1) of clause 19 of the Kerala Secu- 
rity Prisoners’ Order, 1971, hereinafter re- 
ferred to as the Order. The relevant por- 
tion of Ext. RI is in these terms:— 

“It is hereby ordered under clause 19 
of the said Order that it will not be permis- 
sible for Security Prisoners to receive of 
purchase Mao literature.” 

And clause 19 of the Order provides: 

“19. Books, Newspapers and periodi- 
cals— (1) Security Prisoners may receive 
such books, newspapers and periodicals as 
are not (a) prescribed by the Government; 
or (b) considered by the Government as not 
permissible. 

(2) In addition to books, newspapers 
and periodicals which may be received 
through post or otherwise Security Prison- 
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ers who receive funds from outside may be- 
allowed to purchase from such funds, books, 
newspapers and periodicals coming within 
sub-clause (1) above.” 

3. The Order was passed by the 
State Government under Section 5 of 
Act, the relevant part of which may also be 
Tead at this stage: 

“5. Power to regulate place and condi« 
tions of detention— Every person in res- 
pect of whom a detention order has been 
made shall be liable— 


(a) to be detained in such place and 
under such conditions, including conditions 
as to maintenance, discipline and punish- 
ment for breaches of discipline, as the ap- 
propriate Government may, by general og 
special wie specify; an 

(b) . am 

4. “The petitioner challenged the ac- 
tion of the State in refusing to deliver the 
books Nos. (1) and (2) mentioned in para- 
graph 2 above, in O. P. No. 1167 of H972 
on the grounds, that those books were not 
“Mao literature” and that there was dis- 
crimination in not supplying the books to 
tbe petitioner. This Court held that the 
books fell within the expression “Mao lite- 
rature” and further held that there had been- 
no discrimination and dismissed the peti- 
tion. There was no challenge in that peti- 
tion of the validity of the Act or the Order 
or for that matter Ext. R1. 


5. It was contended by counsel on 
behalf of the petitioner that under Section 
5 (a) Government can frame any condition 
to canalise the power of the Government 
and so the section is bad for excessive and 
impermissible delegation. It was further 
urged that even if Section 5 is held to be 
controlled by the purposes envisaged by the 
Act as disclosed by the preamble to the 
Act and the provisions in it and its scheme, 
part (b) of sub-clause (1) of clause 19 of 
the Order is bad in that it has conferred un- 
limited power on the Government and that 
it has gone beyond the Act. 

6. The Act, it is clear from the pre- 
amble, has been passed to provide for de- 
tention in cases where such detention was 
necessary for the purpose of maintenance 
of internal security and matters connected 
therewith. Section 3 clearly indicates in 
what circumstances an order directing a per- 
son to be detained can be passed. Before 
such an order could be passed the Govern- 
ment must be satisfied with respect to any 
person that with a view to preventing him 
from acting in any manner prejudicial to 
the defence of India, the relations of rani 
with foreign powers, or the security 
India, or the security of the State or Pi 
maintenance of public order or the main- 
tenance of supplies and services essential 
to the community, it is necessary to detain 
that person. The conditions that can be 
imposed under Section 5 must be for achiev- 
ing the purposes mentioned in the preamble 
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to the Act and in Section 3 thereof. So 
read, there is no ambiguity in Section 5 and 
enough guidelines are furnished by the Act 
itself, We therefore negative the contention 
that Section 5 (a) of the Act is bad for 
excessive delegation of legislative power. 


7. Sub-clause (1) of clause 19 of 
the Order must also be read as a part of 
the Act. and the power given to the Gov- 
ernment under part (b) of sub-clause (1) of 
that clause is controlled by the provisions 
in the Act and the power has to be exercis- 
ed for the purpose of achieving what is 
aimed at by the Act. So understood and 
so read, part (b) of sub-clause (1) of clause 
19 of the Order has not conferred unlimited 
power on the Government and the clause 
is not ultra vires the Act. 

8. Incitement to violence with a 
view to overthrow Governments established 
by law will be against the security of the 


State and against the maintenance of pub- ~ 


lic order. So an order passed in purported 
exercise of the power under Section 5 can 
contain provisions with a view to prevent 
actions that may impair security of the 
State or which may endanger public order. 
Reading of such literature as is likely to 
inflame persons may Jead to acts of viol- 
ence or resort to violence for the purpose 
of overthrowing established Governments or 
creating public disorder. Refusing permis- 
sion to read such literature is a legitimate 
condition that can be imposed under Sec- 
tion 5 of the Act. Prevention of access to 
such books or literature can therefore be 
provided by an order under Section 5. And 
that is what has been done by clause 19 (1) 
of the Order. 


9, It was next contended that clause 
19 (1) infringed the fundamental rights 
guaranteed to the petitioner under Article 
19 (1) (a) of the Constitution. It is said 
that freedom of speech and expression 
guaranteed to a citizen by Article 19 (1) (a) 
includes the freedom to acquire knowledge, 
to peruse books and periodicals and read 
any type of literature and restrictions relat- 
ing to such a right which can be said to be 
reasonable restrictions are only those in- 
troduced in the interests of the sovereignty 
and integrity of India, the security of the 
State, public order and such other matters 
as are provided in Article 19 (2) of the Con- 
stitution. It was urged that the refusal of 
permission to receive the three books men- 
tioned above is an unreasonable restriction 
and is beyond the scope of the restrictions 
envisaged by Article 19 (2) of the Consti- 
tution. Counsel on behalf of the State in- 
vited our attention to a passage from the 
judgment of Das, J. in A. K. Gopalan v. 
State of Madras reported in AIR 1950 SC 
27 at page 108 reading as follows:— 


“If a man’s person is free, it is then 
and then only that he can exercise a variety 
of other auxiliary rights, that is to say, he 
can, within certain limits, speak what he 
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likes, assemble where he likes, form any 
associations or unions, move about freely 
as his ‘own inclination may direct’, reside 
and settle anywhere he likes and practise 
any profession or carry on any occupation, 
trade or business. These are attributes of 
the freedom of the person and are conse« 
quently attached to the person.” 

On the basis of these observations, it was 
contended that a detenu who had no free- 
dom of movement during the time he was 
under detention could not have the funda- 
mental rights of freedom of speech and ex- 
pression. 

The above passage from the judgment 
in A. K. Gopalan’s case was noticed by 
a later decision of the Supreme Court in 
The State of Maharashtra v. Prabhakar 
Pandurang reported in AIR 1966 SC 424 
and it was said that the view expressed by 
Das, J., “is not the last word on the sub- 
ject” and was only one of the five views 
expressed by the Judges in A. K. Gopalan’s 
case, AIR 1950 SC 27. 

10. It is therefore not possible to 
proceed on the basis that the Supreme 
Court has ruled that a detenu will not have 
the fundamental rights under Article 19 (1) 
(a) of the Constitution. Detention, no 
doubt, makes it impossible for the person 
detained by the very nature of the act of 
detention, to exercise the freedoms guaran- 
teed by sub-vlauses (b), (c), (€), (e) and (g) 
of Article 19 (1) of the Constitution. This 
is not a direct curtailment of these free- 


-doms but is a necessary and incidental con- 


sequence of the act of detention. However 
there is no such necessary consequence as 
far as the freedom under Article 19 (1) (a) 
detention 
can continue to give expression to his views, 
indulge in writing books, in reading books 
and in learning subjects and generally in 
acquiring knowledge. Such freedom of 
course can also be restricted in the interest 
of the security of the State and public order 
envisaged by the Act. Such restriction will 
also be valid under Article 19 (2) of the 
Constitution as well. So even if the funda- 
mental right under Article 19 (1) (a) con- 
tinued to exist after detention its restriction 
cannot be said to be against Article 19 of 
the Constitution. 


ik. If the books are of such a na- 
ture as we have already adverted to, con- 
ducive to instigate people to acts of viol- 
ence to overthrow established Governments 
and to disturb public order and peace, they 
can be denied to a detenu. The very pur- 
pose of detention will be destroyed by 
allowing security prisoners to train them- 
selves to a course of action which would 
overthrow established Governments or result 
in creating instruments that will disturb 
peace and public order of the State. So 
power can be given to Government to pre- 
vent access to such books. That is the 
power conferred by part (b) of sub-clause 
(1) of clause 19 of the Order. That power 
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can be exercised only to prevent access to 
books to a security prisoner for the pur- 
poses of achieving the ends envisaged by 
the Act, namely, security of the State and 
maintenance of public order. We therefore 
negative the contention that clause 19 of the 
Order is violative of Article 19 of the Con- 
stitution of India. 


12. We are now left with the ques- 
tion as to whether Ext. R1 order passed by 
the Government in purported exercise of 
the power under part (b) of sub-clause (1) 
of clause 19 of the Order is valid. We have 
already read the relevant part of Ext. Ri. 
The order only says that security prisoners 
are not permitted to receive or purchase 
“Mao literature’. This Court held . that 
two of the three books denied to the peti- 
tioner came within the expression “Mao lite- 
rature.” 


No passages from these books had 
been brought to our notice in the course of 
the arguments to show that a reading of 
these books would result in endangering 
security of the State and prejudicially affect 
public order. We consider that any order 
passed by the Government preventing ac- 
cess to books must necessarily be for the 
purpose of achieving the objects envisaged 
by the Act. There must also be an indica- 
tion in the order passed by the Government 
that this was the purpose sought to be ac- 
chieved. Prevention of access to “Mao lite- 
rature”, we consider is too wide and ambi- 
guous a term for defining the purposes or- 
objects sought to be achieved by such orders. 
The order Ext. R-1 has resulted in the denial 
of the three books mentioned above to the 
petitioner. This however did not prevent 
three other books; (1) The State and Revolu- 
tion — V. L Lenin, (2) Lenin on War and 
Peace and (3) National Liberation War in 
Viet Nam — By General Vo Nguyen Giap, 
being made available to the petitioner, to 
his daughter and his wife respectively. The 
statement of the petitioner that these books 
were so made available was not disputed 
before us by counsel for the State. These 
three books were produced before us by the 
petitioner and a number of passages were 
tread from these books. We shall not refer 
to all of them but it will be appropriate to 
read a few. In the book The State and 
Revolution, it is said “Democracy is an orga- 


nisation for use of violence by one class 
against another”, and that “The State 
machine must be smashed”. Similarly in 


Lenin on War and Peace, there is the pass- 
age “An oppressed class which hesitates to 
use arms deserves to be treated as slaves” 
and further that “Even women and children 
should take up arms, following the example 
of Paris Commune, to overthrow capitalist 
society”. In the National Liberation War in 
Viet Nam there are nassages such as “Armed 
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13. I£ such literature is conducive 
to creating a frame of mind which will ex- 
press itself by resort to violence for the 
purpose of achieving political ends, or over- 
throwing established Governments or by 
disrupting public order, one would have felt 
that the three books that we have referred 
to now are better kept out of the reach of 
security prisoners. Yet they have been made 
available and the order Ext. R-1 didnot pre- 
vent the receipt of those books by the secu- 
rity prisoners, Ext. R-i does not therefore 
serve the purpose sought to be achieved. 
The books that do not contain or contain 
much less inflammatory materials than those 
contained in these three books are denied ta 
security prisoners whereas inflammatory mates 
rials as pointed out above have been made 
available to the petitioners and others. This 
we think, is the result of using such wide and 
ambiguous words “Mao literature” in Exhi- 
bit R-1, and such an order does not achieve 
as has been shown above the purpose that 
is sought to be achieved by an order of Gov- 
ernment under clause 19 of the Order and 
under Section 5 of the Act. We are there- 
fore constrained to set aside Ext. R-1 and 
allow this petition to that extent. We do so. 


14, -It need hardly be said that it will 
be open to the Government to pass appro- 
priate fresh orders in this matter in the light 
of what we have stated in this judgment. In 
fact, it is essential that the matter is dealt 
with expeditiously and appropriate orders 
passed. It is for the Government to consi- 
der whether there should be an appropriate 
authority conferred with power to decide 
which literature should be allowed and which 
prohibited by applying the guidelines formu- 


- lated and principles laid down by the Gov- 


ernment. In the meantime, we direct the 
State Government to consider the question 
as to whether the petitioner can be permit- 
ted to receive the three books that we have 
mentioned in paragraph 1 above and pass 
necessary orders. This too must be done ex- 
peditiously. ; 

15. This petition is ordered on the 
above terms. There will be no order as to 
costs. i 

Order accordingly. 
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minor — Question to be considered is wel- 
fare. of minor. (Case law discussed). 


Brief Note: — (A) Where the. mother 
had failed to comply with certain terms on 
which custody of minors was entrusted to 
her in preference to their father it was held 
on facts and circumstances of the case, that 
the welfare and interests of the infants would 
be best served by their being permitted 
to remain with the mother. (Para 22) 


Cases Referred: Chronological Paras 


AIR 1970 Ker 1 = 1969 Ker LT 174 
* (FB), Marggarate Maria Pulparampil 
Neel Feldmon v. Dr. Chacko Pulpa- 


rampil 
(1970) 3 All ER 659 19 
(1969) 2 WLR 540 18. 
AIR 1959 Ker 396 = 1959 Ker LT 
280, Raman Konderan v. Ayyappa 
Panchali 
AIR 1941 Bom 103 = 43 Bom LR 
79, Saraswathibai v. Shripad Vasanji 9 
AIR 1922 Bom 405 = 24 Bom LR 
779, Bai Tara v. Mohanlal : 9 


Manuel T. Paikeday, for Petitioner (in 
C. M. P. No. 10913 of 1972) and for Cr. 
Petitioner (in C. M. P. No. 14305 of 1972); 
Taikad Subramonia Iyér, for Counter-Peti- 
tioner (in C. M. P. 10913 of 1972) and fop 
Petitioner (in C. M. P. No. 14305 of 1972), 


GOVINDAN NAIR, J— These Civil 
Miscellaneous Petitions are the aftermath of 
a Full Bench judgment of this Court in O. P. 
No. 71 of 1968 reported in 1969 Ker LT 
174 = (AIR 1970 Ker 1 FB). One of the 
questions considered in that judgment was 
with whom, the father or the mother, the 
custody of two infants, Konstanze born on 
the 15th July, 1964, and Thomas Markus 
born on the 22nd February, 1966, should be 
entrusted in exercise of the jurisdiction of 
this Court as parens patriae, in the best inte: 
rests and for the welfare of the infants. We 
then came to the conclusion that the custody 
must be with the mother subject to certain 
conditions mentioned in paragraph 27 of the 
judgment which we may extract: 


“After an anxious consideration of all 
the aspects we have come to the conclusion 
that we must entrust the children to the peti- 
tioner, the mother. As we indicated, we have 
to introduce sufficient safeguards for the en- 
forcement of the further orders of this 
Court. The safeguards that we consider that 
are necessary in this regard are the follow- 
ing:— 


1. The petitioner will execute a bond to 


this Court to produce the children whenever . 


ordered by this Court to do so. 

2. An undertaking from the German 
Consulate authority in Madras that they 
will render all assistance possible for the im- 
plementation of any order passed by this 
Court from time to time within the frame- 
work of the German Law will be produced 
by the petitioner. 
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3. The petitioner will obtain and send 
a report from the Parish Priest within the 
Parish in which they propose to live every 
three months to this Court giving sufficient 
details about the children, their health and 
welfare and send a copy thereof to the father. 


4. The petitioner will inform the 

Registrar of this. Court the address of her 
Tesidence from time to time and any change 
of address will be immediately notified, 
_. 5. She will not take the children oute 
side West Germany without obtaining the 
previous orders of this Court excepting when 
they are brought to this country as directed 
in this order. 

6. Once in three years, she must bring 
the children to this country for a minimum 
period of one month at her own expense. 
At that time, the father will have access to 
the children on terms and conditions to be 
directed by this Court when the children have 
reached this country. The three years period 
will be determined from the date on which 
the children are taken by the mother from 
this country. They will be brought to India 
earlier as directed by the Court at the ins- 
tance of the father provided that it is not 
within a year from today, if the father is 
willing to meet the expenses for the trip 
from Germany to India and back for the 
mother and children. 


7. The father, if he is visiting Germany, 
will be allowed access to the children on 
terms and conditions ordered by this Court 
on motion by the father intimating his desire - 
to go and see the children and requesting for 
permission for access. 


8. When the children are brought to 
India at the end of 3 years the whole ques- 
tion of custody may be reviewed suo motu 
by this Court or at the instance of the father 
or mother and the present order maintained, 
modified, altered or cancelled.” 


2. The infants lett India under the 
custody of the mother in April 1969. So 
under condition No. 6 in paragraph 27 of 
the judgment they were due to be brought 
to India in April 1972. Also, under condi- 
tion No. 3, the mother was obliged to ob- 
tain-and forward, once in every three months, 
reports from the Parish Priest within the 
Parish in which the mother and children 
lived, giving sufficient details about the chil- 
dren, their health and welfare, with a copy 
to the father. 


3. On the ground that the above 
conditions in paragraph 27 of the judgment 
had not been honoured by the mother, an 
affidavit dated 4th June, 1972, was filed in 
this Court, along with the petition C. M. P. 
No. 10913 of 1972, on the Sth July, 1972. 
This affidavit was sworn to at Louisville, 
Kentucky 40218, U. S. A. Somewhat incon- 
sistent with the concluding part of the affi- 
davit requesting this Court to take steps to 
enforce the provisions regarding the safe- 
guards embodied in the judgment, it is pray- 
ed in the accompanying petition that “the 
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judgment as contemplated therein be review- 
ed and cancelled and the children returned 
unconditionally to their father”. 


4, This petition came- up for hearing 
on the 4th September, 1972. Sri T. N. Sub- 
ramonia Iyer, Advocate who had appeared 
for the mother in O. P. No. 71 of 1968, in 
which she was the petitioner, prayed for a 
month’s time to contact his party and this 
Court directed that the petition be posted to 
the 25th September, 1972. In the meantime, 
counsel for the mother filed a statement 
dated 19th September, 1972, it is said on in- 
structions from the party, along with an affi- 
davit from the mother sworn on the 29th 
May, 1972 and in answer there is a state- 
ment dated 21st September, 1972, by Sri. 
Manuel T. Paikaday, counsel for the father, 
also said to have been filed on instructions 
from his client. 


5. When the matter came up for 
hearing on the 25th September, before the 
Full Bench, counsel for the mother was in- 
formed by the Court in clear terms that any 
question of consideration of the alteration 
of the terms in condition No. 6 can arise 
only on the infants being brought to India 
as stated in the judgment. So, counsel was 
told that the Court will not consider the 
submissions of the mother that condition 
No. 6 be waived, that he must intimate 
the Court the date of arrival of the infants 
here and that all steps necessary for their 
expeditious arrival in India must be imme- 
diately taken by counsel. Counsel for the 
mother then submitted that, as he saw it, 
no useful purpose would be served by the 
mother coming with the children to India 
when the father was away in Kentucky. He 
was told by the Court that the conditions in 
the judgment, should be obeyed and that the 
Court must have the infants here before any 
other matter was considered. At that stage, 
counsel for the father stated that within 48 
hours of intimation of the date of arrival 
of the mother and children, the father will 
be in India. The case was then adjourned 
to the 3rd October, 1972, at the request of 
counsel for the mother to state the date of 
arrival of the infants. On that date, counsel 
for the mother intimated that the mother is 
taking urgent steps to come to India, but the 
exact date could be intimated only ‘later, as 
certain formalities had to be gone through 
before they could leave West Germany, and 
prayed for a short time, expecting, as he 
told us, to get a telegraphic communication 
within three days. This submission was 
made by counsel in the morning in Cham- 
bers of one of us and on consultation with 
the other Judges and on being informed that 
counsel for the father, Sri Manuel T. Paika- 
day, had been told about this, the case was 
adjourned to the 6th October. Since the 
case was posted only for the purpose of sub- 
mitting to the Court the date of- arrival of 
the mother and children, a formal sitting of 
the Full Bench constituted was thought un- 
necessary. On the 6th October also, the 
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same procedure was followed. Counsel for 
the mother then prayed for a longer time 
and the case was adjouned to the 18th Octo- 
ber, 1972, The Full Bench could not, hows 
ever, be constituted on that date since one of 
us who was also a party to the earlier Full 
Bench judgment was on leave till the 20th 
October and as it was felt that the Bench 
should consist of the Judges of the Court 
still available and who had decided O. P. No. 
71 of 1968. It was thereafter that intimation 
was given by counsel for the mother on the 
2nd November, that the motor will be ar- 
riving in India with the children on the 4th 
November and he suggested that the case 
may be posted to a near date. This was 
submitted by the mother’s advocate ah Cham- 
bers on the 2nd November. It was also sub- 
mitted by counsel that a petition was being 
moved intimating this fact. This petition 
(C. M. P. No. 14305 of 1972) a copy of 
which had been served on Sri. Paikaday be- 
fore it was filed into the Court, was dirtc- 
ed to be posted before Court and it came up 
on the 3rd November before a Division 
Bench consisting of two of us and the 
(Court passed the order “Post this along 
with C. M. P. 10913 of 1972 in O. P. 71 
of 1968 on Monday the 6th November 
1972”. On the 6th November, both the 
petitions, C. M. P. Nos. 10913 and 14305 
of 1972, came up for hearing before this 
Full Bench. Sri. Manuel T. Paikaday then 
prayed that the case may be posted to the 
24th of this month and read out to us two 
telegrams received by him from the father. 
We informed Sri. Manuel T. Paikaday that 
an adjournment beyond the week would 
not be reasonable in all the circumstances of 
the case and that the case must be heard 
on the 9th or at the latest on the 10th of 
this month. Sri. Paikaday then asked for at 
least two weeks’ time and finally prayed for 
an adjournment till the 13th. This final 
prayer was granted. It was thus that the 
case came up on the 13th of this month. We 
are referring to these postings in detail be- 
cause there are certain averments made by 
counsel for the father in the statement dated 
Sth November, 1972 filed by him in ans« 
wer to C.M.P. No. 14305 of 1972 which, to 
say the least, are inaccurate and misleading. 


6. C.M.P. No. 14305 of 1972 con- 
tains the prayers that part of condition No. 6 
that the children should be brought to India 
once in three years at the mother’s expense 
for a minimum period of one month may be 
deleted and that condition No. 3 may be 
modified. There is a reply statement by 


- counsel for the father dated 9th November 


1972 to this containing mostly arguments 
and a rejoinder-affidavit by the mother 
dated 12th November 1972 dealing with the 
averments and arguments in the statement 
of counsel for the father dated 9th Novem- 
ber 1972. We think it unnecessary to refer 
to the averments in detail. The prayers in 
C.M.P. No. 14305 of 1972 have been sub- 
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sequently given up by the mother, vide her 
affidavit dated 14th November, 1972. 

7. The admitted and established 
facts are the following; The infants have 
been with the mother since January 1968. 
There is no complaint from any quarter that 
they have not been well looked after and 
cared for with the affection and considera- 
tion due to children of such tender age. 
Both the children have been put to school 
and are now studying. There is no allega- 
tion that they are being brought up in any 
manner inconsistent with their status in 
society or against moral standards or against 
the teachings of their religion. 


We have seen the children. At 
the conclusion of the hearing on 
the 14th we invited counsel for both 
sides and the mother and children to 
the Chambers. The children looked quite 
healthy, happy and smart and appeared de- 
voted and affectionate towards their mother 
and seemed to be well adjusted and content- 
ed. ` 


The father from his conduct does not 
appear to have been too eager to see the 
children during the last three and odd years. 
Though he has now complained about lack 
of reports, he had not moved his little 
finger to get the reports envisaged in condi- 
tion No. 3. He never even intimated this 
Court about the fact that he bad not been 
receiving reports before the Sth July this 
year. Though there is a statement in his 
affidavit dated 4th June 1972 in Paragraph V 
that “I have been voluntarily sending fop 
their benefit hundred U. S. Dollars (Rs. 750/-) 
every month regularly” giving the impression 
that he had been sending the amounts dur- 
ing the last three and odd years, the fact is 
that: the first remittance was only in February 
this year. Even though the father’s advo- 
cate had been intimated by counsel for the 
mother on the 2nd November 1972 that the 
children would be arriving here on the 4th 
November and although it had been catego- 
Yically stated before us more than once by 
the father’s advocate that within 48 hours 
after the children’s arrival in Cochin, the 
father would manage to be here, the father 
has not so far cared to come and see the 
children. Till now the father has not even 
sent any affidavit explaining the reason for 
his alleged inability to come. 


Soon after O.P. No. 71 of 1968 was 
‘decided, the father got married to W. Rose. 
The mother calls W. Rose “her enemy”. 
The prior history of the case shows 
that W. Rose had played an active 
part in clandestinely removing the chil- 
dren from the lawful custody of the 
mother in gross violation of the order pass- 
ed by the German Court. Her relationship 
with the father even then was more than 
` friendly. She followed him to India and 
has become now his wife. The naturally 
strained relationship between this lady and 
the mother has now made it more difficult 
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for the mother to reach some satisfactory 
arrangement with the father regarding the 
future of the children. 


The father has been travelling from 
continent to continent, but never visited Ger- 
many to see the children. One of the con- 
ditions in the judgment enabled him to move 
this Court for access to the children in 
Germany; but he never cared to avail him- 
self of this right. He did not also avail 
himself of the right to have the children in 
India as envisaged in condition No. 6 after 
an year. Though he has prayed that the 
children be entrusted to his custody, he has 
not furnished any material before this Court 
about the circumstances in which he is 
placed, the nature of his employment, the 
income that he is making, what sort of a 
house he is having and in what manner he 
expected to look after his children who are 
still of tender age. He has not even intimat- 
ed this Court the reasons, as already stated, 
why he has not been able to come to India 
soon after he got information that the 
children were reaching Cochin on the 4th 
November 1972. 

8. The question is what modifica« 
tion, if any, we should make regarding the 
custody of the children in alt the circums- 
tances and in the light of the materials 
available before us. The mother has pray- 
ed that she may be allowed to have. the 
custody on the same terms and conditions; 
but the father has prayed that the custody 
be entrusted to him. The basis of the 
father’s claim is founded mainly, if not 
exclusively, on his rights as the natural, legal 
guardian, and on the ground that the mother 
has violated the conditions in the earliep 
judgment. His counsel contended that the 
circumstances found in the judgment in 
O.P. No. 71 of 1968 have ceased to exist 
and that in the altered circumstances the 
rights of the father must be allowed to pre- 
vail. So we shall first address ourselves to 
the question whether the circumstances that 
we have found in the judgment in O.P. 
No. 71 of 1968 have altered as contended by 
counsel for the father. 

9. It is said that the children are no 
more of tender age because the elder has 
completed 8 years and 4 months and the 
younger, 6 years and 9 months. We cannot 
agree. In the decision in Bai Tara v. Mchan- 
lal reported in AIR 1922 Bom 405 a boy 
aged 7 years old was said to be of tender 
age. Shah J., observed thus: 

“The boy is of tender age and I think 
that at present the personal care of the 
mother is a paramount consideration.” 


Beaumont C.J. approved the principle of 
this decision and had to say the following in 
Saraswathibai v. Shripad Vasanji reported 
in A.I.R. 1941 Bom 103:— 

“I think the law on questions of this 
sort is the same in this country as in Eng- 
land, though of course social habits may be 
different. The modem view of Judges in 
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England is that it is impossible, in the case 
‘of a young child, to find any adequate 
substitute for the love and care of the natural 
mother. If the natural mother is a suitable 
person, the Courts in England will as a 
general rule hand over the custody ofa child 
of tender years to the ‘mother. The 
mother’s position is regarded as of much 
more importance in modern times than it was 
in former days, when a wife was regarded 
as little more than the chattel of her hus- 
band. The view of society in India as to 
the position of women may not have advanc- 
ed so far or so fast as in England, but at 
the same time the right of the mother to 
the custody of her young children is un- 
doubtedly recognised in this country: see 
for example 24 Bom LR 779 = (AIR 1922 
Bom 405). However the paramount consi- 
deration is the interest of the child, rather 
than the rights of the parents. Human 
nature is much the same ali the world over, 
and in my opinion if the mother is a suitable 
person to take charge of the child, it is 
quite impossible to find an adequate substi- 
tute for her for the custody of a child of 
tender years.” 


10. A Division Bench of this Court 
consisting of Koshy C.J. and Varadaraja 
Iyengar J. observed in Raman Konderan V. 
Ayyappan Panchali reported in 1959 Ker 
LT 280 = (AIR 1959 Ker 396): 


“But the modern view would appear to 
indicate that in a contest between the mother 
and the father regarding the custody of a 
child of tender years the court in the in- 
terests of the child will prefer the mother to 
the father. The reason is that the rule that 
a father .has got the natural right to the 
custody of his children is not a rigid and 
inflexible rule and must give way where the 
minor’s welfare demands otherwise. 
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‘the welfare of the child is not to be measur- 
ed by money only or physical comfort only 
aaran The moral or religious welfare of 
the child must be considered as well as its 
well-being. Nor can the ties of affection be 
discarded’.” 
This was said with reference to two minor 
boys aged 8 and 6 years. It therefore ap- 
pears to us to be a principle well supported 
by common sense, by natural feelings arising 
in human minds as well as on decided au- 
thority that infants who are 8 and 6 years old 
are normally best entrusted to the custody 
of the mother because that would be the 
best answer fo the paramount consideration 
of welfare of the infants. We are there- 
fore unable to accept the argument of coun- 
sel that one of the reasons that weighed 
with us, namely, the tender age of the 
children, in coming to the conclusion that 
the custody must be with the mother, has 
ceased to exist. 

11. We shall now deal with the 
other contention that the father has a home 
now for the children which we said then 
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that he did not have. We have no informa- 
tion regarding the nature of the home and 
who are the inmates thereof. The father, 
we understand, is employed as a doctor. 
Naturally he will not be available to look 
after the children for the most part of the 
day and perhaps the night. It is stated in 
the statement filed by counsel on behalf of 
the father that the present wife will have 
all the time to look after the children. There 
is not even an affidayit from the father re- 
garding this. It is also stated that the pre« 
sent wife is a qualified paediatrician. This 
is denied by the mother.in her counter-af- 
fidavit. Whether the present wife is em- 
ployed or whether she is likely to get em- 
ployed, we have no information. Nor can 
we rule out the possibility of her getting 
children of her own. Apart from these 
factors, the present wife of the father, as 
we indicated earlier, has played a role in 
removing illegally the children from the law- 
ful custody of the mother and we do not 
Tegard her a fit or proper person to whom 
the actual care of these infants can be safely 
entrusted. 


12. We are not satisfied that the 
father is now having a home which can receive 
the children and that the home that he has 
would be in their best interests and in ac- 
cordance with their welfare. We also very 
seriously doubt whether the children will 
be able to adjust themselves to the change 
consequent on their being uprooted from 
Germany and transplanted in a foreign 
country, the United States of America, in 
a home the details of which are unknown. 


13. Coursel for the father argued 
that the maternal grandmother with whom 
the children are now spending most of 
their time is hostile to the children because 
they are “really and merely Indians”. There 
is no factual foundation for this argument 
and we dealt the very same contention in 
our judgment in O.P. No. 71 of 1968. We 
shall extract the relevant part of the judg- 
ment: 
eenei It is suggested that the grand- 
mother on the maternal side the only per- 
son who can then be in charge of the 
children will be hostile to them. We have 
not however been shown any specific mate- 
tial from which it is possible to infer that 
the grandmother of these children on the 
maternal side at any time showed the sligh- 
test dislike for the children or for that mat- 
ter exhibited, the slightest lack of affection 
for them. Human nature is such that we 
find it difficult to conceive, that she will 
look at her own daughter’s children with 
anything other than the affection naturally 
and normally shown to grand children by a 
grandmother.” 


14. We are unable therefore to ac- 
cept the argument of counsel that the cir- ' 
cumstances that weighed with us when we 
pronounced the judgment on the previous 
occasion have changed. 
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15. We shall now deal with the con- 
tention that. the mother has violated the 
conditions of the judgment and therefore 
she should not be allowed to have the cus- 
tody of the children. There have not been 
regular reports from the Parish Priest. in 
fact, there have been only a few reports at 
the beginning. The reason for this omis- 
sion is stated to be that the Parish Priest 
did not comply with her request without an 
order of this Court being directly com- 
municated to him through the German 
authorities. The mother has apologised for 
this and has assured this Court that she 
will see that the condition is fulfilled in 
future. In these circumstances, we do not 
think that because of this omission on her 
part to obtain and. send the reports from 
the Parish Priest regularly, the custody of 
the children should be taken away from her. 

16. As regards the contention that 
there has been a breach of condition No. 6 
in paragraph 27 of the judgment, it is no 
doubt true that the children should have 
been brought to India in April 1972 itself. 
The explanation given by the mother for 
not fulfilling this condition in time is that 
no useful purpose will be served by the 
children being brought to India since the 
father has left India nearly three years ago. 
We do not think that in the circumstances 
of this case this is an unreasonable explana- 
tion, though it will not strictly be a valid 
excuse in view of the mandatory nature of 
condition No. 6. In incorporating the said 
condition this Court had proceeded on the 
assumption that the father would be resid- 
ing in India itself, since his case then was 
that he had settled down in this country and 
wished to bring up the children in the at- 
mosphere of his Indian home according to 
the Indian customs and traditions. It is sig- 
nificant that she has stated this in an affida- 
vit sworn to by her on the 29th May, 1972, 
Jong before the present application was filed 
by the father. The other explanations stated, 
though they are neither sufficient nor can be 
considered as proper excuses for not com- 
plying with the direction to the letter, are 
not matters of mean value; the risk of her 
losing her job, the difficulty of getting leave 
for herself and the children and financial 
stringency. When it was made clear by this 
Court that notwithstanding the father’s ab- 
sence from this country, the mother is bound 
to comply with condition No. 6 she has 
obeyed the said direction and brought the 
infants to India. She has also undertaken 
again that she will strictly comply with the 
directions in future. So, on this ground also 
we do not think that we will be justified in 
taking away the custody of the children 
from her. 

17. No decision has been brought to 
our notice which has ruled that the welfare 
of the infants is not the paramount conside- 
Tation. Nor has any decision gone to the 
extent of stating that the rights of a natural 
and legal guardian must override the wel- 
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fare-and interests of the infants. There have, 
of course, been cases where the custody has 
been entrusted to the legal guardian and also 
cases where the custody has been taken away 
from the legal guardian. In all these cases, 
the real basis of the decision was the welfare 
of the infants. 


_ 48. The trend now seems to be to 
give greater weight to the paramount consi- 
deration or the welfare of the infants. In 
(1969) 2 W.L.R. 540 the House of Lords 
went to the extent of refusing the joint re- 
quest by the father and mother for the cus- 
tody of their son’ which was with foster 
parents on the ground that the uprooting of 
the infant from the custody of the foster 
parents will not be in the best interests of 
the infant. 

_ 19. There is an aspect which we 
think is very pertinent in considering the 
welfare and interests of. the infants and that 
telates to the emotional upheavals that can 
be caused by the environmental changes re- 
sulting from the children being uprooted from 
Germany. That such emotional upsets must 
be avoided to the extent possible is now 
well established. The English Courts have 
even gone to the extent of taking the view 
that the unhappiness caused to the mother 
may result in emotional upsets in children 
which can vitally affect their future. We 
may refer to a passage from (1970) 3 All 
ER 659: 

“I am very firmly of opinion that the 
child’s happiness is directly dependent ‘not 
only on the health and happiness of the 
mother but on her freedom from the very 
likely repercussions, of an adverse character, 
which would result affecting her relations 
with the stepfather and her ability to look 
after her family peacefully and in a psycho- 
logical frame of ease, from the refusal of 
the permission to take the child to New 
Zealand which I think quite clearly his wel- 
fare dictates”. 

20. In (1969) 2 W.L.R. 540 Lord 
Be eran made the following observa- 

on: 

_ , A growing experience has shown that 
it is not always so and that serious harm 
even to young children may, on occasion, 
be caused by a change. I do not suggest 
that the difficulties of this subject can be 
resolved by purely theoretical considerations, 
or that they need to be left entirely to ex- 
pert opinion. But a child’s future happiness 
and sense of security are always important 
factors and the effects of a change of cus- 
tody will often be worthy of the close and 
anxious attention which they undoubtedly 
received in this case.” : 

21. We have no doubt that the up- 
rooting of the children from Germany re- 
sulting in the severance of connection bet- 
ween them and their mother with whom 
alone they have been having constant com- 
pany for most of their lives and 
the consequent change of being plant- 
ed in a strange country will cause seri- 
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ous emotional upsets to the infants and that 
they would find it extremely difficult, if not 
impossible, to adjust themselves to the new 
environment. This can very materially and 
drastically affect their future. 


22. In all the circumstances and the 
facts proved and admitted in this case we 
feel no doubt that the welfare and interests 
of the infants would be best served by 
their being permitted to remain with the 
mother. 


23. Counsel on behalf of the mother 
of the infants submitted that in view of the 
fact that the father of the children is not 
here in India and since there is no assertion 
that he will be able to reach India within 
a few days and then spend some time with 
the children and in view of the other facts, 
namely, that the children have to be back 
in school next week and that it is difficult 
for the mother to obtain an extension of her 
leave, the mother may be allowed to take 
back the children without their having to 
be here in India for a period of one month 
after their arrival here. We consider that 
this request, in the circumstances has to be 
granted, particularly in the light of the 
modifications that we will presently be mak- 
ing in regard to condition No.7 in para- 
graph 27 of the judgment. We accordingly 
permit the mother to take back the children 
forthwith. The registrar will, as soon as 
this judgment is finalised and signed, inform 
the Mother Superior of the St. Teresa’s Con- 
vent that the children may be permitted to 
be taken by the mother to Germany. 


24, Counsel for the father submitted 
that in case this Court came to the conclu- 
sion that the custody of the children must 
continue with the mother for another period 
of three years, some alterations should be 
made in condition No. 7 in paragraph 27 
of the judgment which provides for access 
for the father to the children in case he 
visited Germany. In our judgment in O.P. 
No. 71 of 1968 we said that the father must 
move this Court and will be entitled to 
visit the children in Germany on such 
terms and conditions fixed by this Court 
on the motion of the father. Counsel sub- 
mitted that the condition that he should 
move this Court and that this Court should 
then give permission and impose terms and 
conditions may be omitted from the judg- 
ment. We are happy to note that on behalf 
of the mother, counsel agreed that such 
alterations may be made. We also consider 
that the request of counsel for the father 
is reasonable. We therefore alter condition 
No. 7 and provide that it will be open to 
the father to visit his children in Germany 
whenever he finds it convenient to do so. 
The only condition that we impose is that 
he must intimate the mother a week in ad- 
vance of his arrival in Germany so that 
arrangements may be made for the father’s 
meeting the children and spending time with 
them. The father will therefore intimate 
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the date of his proposed visit to Germany 
a week before his arrival there. While in 
Germany, he will be entitled to visit the 
children during day time in the house in 
which they are staying. The mother will 
make the necessary arrangements for the 
father to have access to the children each 
day for a period of two hours to be mutu- 
ally agreed upon. We make it clear that 
the father is not permitted to take the 
children out of the said house, but will have 
their society and company only in the house. 

25. We therefore dismiss both 
C.M.P. Nos. 10913 and 14305 of 1972. We 
direct the parties to bear their respective 
costs. 


26. The children will continue to be 
under the custody of the mother subject to 
the conditions mentioned in paragraph 27 
of the judgment of this Court in O. P. No. 71 
of 1968 excepting that condition No. 7 there- 
in would be as stated in paragraph 24 above, 
The infants will be next brought to India 
during the first half of December 1975 at 
the expense of the mother. The father will 
take note of this and make the necessary 
arrangements to be in India at that time, 
The bond executed by the mother as well 
as the undertaking given by the German 
Consulate by their terms will continue to 
be in operation. We also direct that they 
will continue to be in operation. 

27. Before we close, we would like to 
observe that the father and mother must rea- 
lise the realities of the situation: a broken 


. home as far as the father and mother of these 


infants are concerned; the fact that they have 
to be in different continents;; that rappro- 
chement between them has now become im- 
possible in the light of a divorce and the re- 
marriage of the father. They should not, 
however, forget that they will have to make 
sacrifices in the interests of the infants and 
must approach the problem, for the sake of 
the future of the children, with a spirit of 
give and take. We are happy to note that 
there is some thinking on these lines. And 
in this we see a ray of hope. 


Ordered accordingly. 
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perties they cannot be attacked as violating 
Cl. (b) or (d) of the Article. (Case law 
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V. K. K. Menon, M. Ramachandran, 
C. J. Balakrishnan and U. K. Ramakrish- 
nan, for Petitioners; Govt, Pleader, for the 
State. 

RAGHAVAN, C. J. (for himself and 
on behalf of Viswanatha yer, J.):— The 
two petitioners are the hereditary trustees 
of the Sree Krishna Temple at Guruvayoor, 
the first petitioner being the managing 
trustee and the second petitioner the co- 
trustee. They challenge the validity of 
some of the provisions of the Guruvayoor 


17, 18 


— 


16, 17 
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Devaswom Act (Act 6) of 1971, which. was 
preceded by the Guruvayoor Devaswom 
Ordinance (Ordinance No. 12) of 1971. The 
main attack is directed against clauses (a), 
(b) and (g) of Section 10 and clause (b) of 
Section 27 (2); the attack is that these pro- 
visions offend clauses (b) and (d) of Arti- 
cle 26 of the Constitution. (We may point 
out that there are other pleas also raised 
in the petition, but Shri V. K. K. Menon, 
the counsel of the petitioners, has stated 
before us that the attack is confined to these 
clauses alone.) 


2. Now, the more important provi- 
sions of the Act may be noted. Section 2 
is the definition section; and Section 3, 
which we may have to consider specifically, 
vests the administration, control and man- 
agement of the Devaswom, which is defin- 
ed to mean the Temple, the Sree Krishna 
Temple at Guruvayoor, including its pro- 
and the subordi- 
nate temples attached to it, in the Guruva- 
yoor Devaswom Managing Committee. The 
said Committee is constituted.a body cor- 
porate having perpetual succession and a 
common seal; and it shall, by the said name, 
sue and be sued by the Administrator. Sec- 
tion 4 provides for the composition of the 
Committee: the first petitioner is the Chair- 
man, the karanavan for the time being of 
the second petitioner’s illom, the Vice-Chair- 
man, the Administrator, an ex-officio mem- 
ber, the Chairman of the Guruvayoor 
Township Committee, if he is a person pro- 
fessing the Hindu religion, also an ex-offi- 
cio member, the Thantri of the Temple, 
another ex-officio member, and a represen- 
tative of the employees of the Devaswom, 
nominated by the Government, and not 
more than 11 persons professing ‘the Hindu 
religion, of whom one shall be å Harijan, 
again nominated by the Government, the 
other members. Section 5 deals with the 
term of office of the non-official members 
and their resignation, removal, etc., and 
clause (e) of sub-section (3) of this section 
provides that the Government may remove 
a member, if, in the opinion of the Gov- 
ernment, his presence in the Committee is 
prejudicial to the interests of the Devas- 
wom. Section 6 deals with the dissolution 
and supersession of the Committee: if, in 
the opinion of the Government, the Com- 
mittee is not competent to perform, of 
makes default in performing, the duties im- 
posed on it, etc., the Government may, after 
such enquiry as may be necessary, super- 
sede the Committee by notification in the 
Gazette for such period not exceeding six 
months: there is, of course, provision for 
considering the explanations and objections 
of the Committee before issuing the notifi- 
cation. And when the Committee is super- 
seded, the Government has power to appoint 
a person from their service and professing 
the Hindu religion to exercise the powers 
and perform the functions of the Commit- 
tee during the period of supersession. 
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3. Now we come to Section 10, one 
of the sections specifically attacked by the 
petitioners. This section deals with the 
duties of the Committee; and the relevant 
portion of the section reads: 

“Subject to the provisions of this Act 
and the Rules made thereunder, it shall be 
the duty of the Committee— 

(a) subject to the custom and usage in 
the temple, to arrange for the proper per- 
formance of the rites and ceremonies in the 
temple and the subordinate temples attach- 
ed thereto in accordance with the dittam or 
scale of expenditure fixed for the temple 
and the subordinate temples under Section 
51 of the Madras Hindu Religious and 
Charitable Endowments Act, 1951 (Madras 
Act XIX of 1951); 

(b) to provide facilities for the proper 
performance of worship by the worship- 
pers; 

x 


x x x 

(g) to do all such things as may be in- 
cidental and conducive to the efficient man- 
agement of the affairs of the Devaswom 
and the convenience of the worshippers.” 
Section 11 imposes certain restrictions on 
the powers of the Committee in alienating 
movable and immovable properties of the 
Devaswom; and Section 12 imposes certain 
limitations on the power of borrowing and 
lending by the Committee. Section 13 pro- 
vides for the submission of annual reports 
by the Committee on the administration of 
the affairs of the Devaswom to the Govern- 
ment. 3 

4. Under Section 14, the Govern- 
ment has to appoint an Administrator, an 
officer not below the rank of a Deputy Col- 


lector or Deputy Commissioner appointed 
under the Madras Hindu Religious and 
Charitable Endowments Act of 1951 and 


professing the Hindu religion. Under Sec- 
tion 16 the Government has power to ap- 
point another officer to be in additional 
charge of the office of the Administrator 
when the Administrator’s office is tempo. 
Tarily vacant. Section 17 enumerates the 
powers and duties of the Administrator; 
and certain extraordinary powers in cases 
of emergency are conferred on the Adminis- 
trator under Section 18. Under Section 19, 
the Administrator has power to prepare. an 
establishment schedule and submit to the 
Committee; and the Committee shall for- 
ward the schedule to the Commissioner 
functioning under the Madras Hindu Reli- 
gious and Charitable Endowments Act. The 
Commissioner has power to approve such 


schedule with or without modifications as - 


he deems necessary. Section 20 provides 
for the appointment of all officers and em- 
ployees of the temple by a Board consist- 
ing of the Commissioner as the Chairman 
and the Administrator, an officer professing 
the Hindu religion authorised by the Dis- 
trict Collector, Trichur and two other per- 
sons elected by the Committee from among 
its members as members. Then there is 
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provision for the preparation of the budget, 
revised or supplementary budget, etc. and 
also for audit under Sections 21 to 23. 
Under Section 24, a Temple Fund called 
the Sree Guruvayoor Temple Fund is con- 
stituted and is vested in the Committee to 
be administered by them. The Fund con- 
sists of certain enumerated heads of income; 
and the fand may be utilised for the main- 
tenance, management and administration of 
the temple, etc., for the training of archa- 
kas, for medical relief, etc. Under Section 
25, power is conferred on the Government 
to call for and examine the records of the 
Administrator or of the Committee or of 
the Commissioner to satisfy themselves of 
the regularity, correctness, legality or pro- 
priety of such proceedings. And Section 26 
confers rule-making power on the Govern- 
ment; and sub-section (2) (c) of the section 
enacts that such rules may provide for “the 
the Committee 
under Section 10 and, the mode and extent 
of expenditure under Section 24.” And the 
rules so made have to be laid before the 
Legislative Assembly. . 


5. Section 27 confers power on the 
Committee to make regulations, subject to 
the approval of the Government, not in- 
consistent with the provisions of the Act 
and the rules made thereunder, to provide 
for the manner in which the duties impos- 
ed on the Committee under the Act and its 
functions thereunder shall be discharged. 


Sub-section (2) of this section enacts in 
clause (c) thereof that such regulations 
may provide for “any other matter for 


which Regulations are required to be made 
for the purposes of this Act”. Under Sec- 
tion 28, the Committee is entitled to take 
possession, and to be in possession, of all 
the movable and immovable properties of 
the Devaswom. Section 32 constitutes a 
Renovation Executive Committee; and the 
Renovation Executive Committee shall con- 
stitute a fund to be called the “Sri Guru- 
vayoor Renovation Fund” to be administer- 
ed by the said Committee subject to such 
directions as the Government may from 
time to time issue for the purpose of re« 
novation and improvement of the temple. 


6. Taking power under Section 26 
of the Act, the Government have framed 
the Guruvayoor Devaswom Rules; and Rule 
4 thereof reads: 

“4. Administrator to carry out the des 
cision of the Committee:-— 


The Administrator shall take 
implement the decisions of the Committee 
and in the event of failure without ade- 
quate reasons, the Committee may bring 
the matter to the notice of the Govern- 
ment and the Government shall take such 
action as it deems necessary against the 
Administrator.” 


A few other rules have also been brought 
to our notice; but we do not think that we 
need recapitulate them. 


steps to 
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7. Article 26 of 
reads: 

“Freedom to manage.religious affairs — 
Subject to public order, morality and health, 
every religious denomination or any section 
thereof shall have the right— 


the Constitution 


x x x x x 
(b) to manage its own affairs in matters 

of religion; 

x x x 


x x 

(d) to administer such property in ac- 
cordance with law.” 

TA, The counsel 
has argued that the hereditary trustees, the 
petitioners, are the representatives of the 
denomination to whom the temple and the 
Devaswom belong and the vesting of the 
administration, control and management of 
the Devaswom in the Committee by Section 
3 deprives the denomination (its representa- 
tives) of the right to administer, control and 
manage the Devaswom. It has been argued 
further that the functions of the Committee 
include “matters of religion” too as contem- 
plated by clause (b) of Article 26. 


8. Our attention has been drawn to 
the decision of the Supreme Court in The 
Commissioner, Hindu Religious Endow- 
ments, Madras v. Sri. Lakshmindra Thirtha 
Swamiar of Sri. Shirur Mutt, AIR 1954 SC 
282 where the Supreme Court has observed 
that, in the concept of Mahantship or She- 
baitship, both the’ elements of office and 
property, of duties and personal interest, 
are blended together: however, the Supreme 
Court has observed, Mahantship is not herit- 
able like ordinary property. The Supreme 
Court has also considered in that case the 
meaning of the word ‘“denomination—a 
collection of individual classed together 
under the same name; a religious sect or 
body having a common faith and organiza- 
tion and designated by a distinctive name”. 
The decision has further indicated as to 
what constitutes the essentials of a religion: 
a religion is a matter of faith with indivi- 
duals or communities; a religion has its 
basis in a system of beliefs or doctrines 
which are regarded by those who profess 
that religion as conducive to their spiritual 
well-being; a religion may not only lay 
down a code of ethical rules for its follow- 
ers, but might “prescribe rituals and obser- 
vances, ceremonies -and modes of worship 
which are regarded as integral parts of reli- 
gion”; and “these forms and observances 
might extend even to matters of food and 
dress”. The said decision was approved 
and followed by the Supreme Court in 
Ratilal Panachand Gandhi v. The State of 
Bombay, AIR 1954 SC 388. In this deci- 
sion, it has been laid down that, in regard 
to affairs in matters of religion, the right 
of management given to a religious body is 
a guaranteed fundamental right which no 
legislation can take away, but, as regards 
administration of property which a religious 
denomination is entitled to own and ac- 
quire, it has undoubtedly the right to ad- 
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minister such property, but only in accord- 
ance with law, which means that the State 
can regulate the administration of trust 
properties by laws validly enacted. The 


-decision has also pointed out that the dis- 


tinction between matters of religion and 
those of secular administration of religious 
properties may, at times, appear to be a 
thin one and in such cases the court should 
take a common sense, view and be actuat- 
ed by considerations of practical necessity, 
Yet another decision brought to our notice 
is again a decision of the Supreme Court, 
the decision in Sri. Venkataramana Devaru 
v. The State of Mysore, AIR 1958 SC 255. 
In this decision also, the expression “mat 
ters of religion” in Article 26 (b) has been 
explained as to embrace not merely matters 
of doctrine and belief pertaining to the reli« 
gion but also the practice of it, that is, in 
terms of Hindu theology, not merely its 
Gnana but also its Bhakti and Karma 
Kandas. 


9. Half a dozen other decisions of 
the Supreme Court brought to our notice 
are Durgah Committee, Ajmer v. Syed Hus- 
sain Ali, AIR 1961 SC 1402; Sardar Syedna 
Taher Saifuddin Saheb v. State of Bombay, 
AIR 1962 SC 853; Tilkayat Shri Govindlal- 
ji Maharaj v. State of Rajasthan, AIR 1963 
SC 1638; Raja Bira Kishore Deb v. State 
of Orissa, AIR 1964 SC 1501; Digyadarsan 
Rajendra Ramdassji Varu v. State of An- 
dhra Pradesh, AIR 1970 SC 181 and Kaki- 
nada Annadana Samajam v. Commissioner 
of Hindu Religious and Charitable Endow- 
ments, Hyderabad, (1971) 1 SCWR 22 = 
(AIR 1971 SC 891). In the first of these 
decisions, it is observed that, though matters 
of religion in Article 26 (b) include even 
practices which are regarded by the com- 
munity as part of its religion, still, unless 
they are regarded as essential or integral 
parts of the religion, they will not come 
within the said clause: purely secular prac- 
tices which are not essential or integral parts 
of the religion are not protected: in other 
words, the protection must be confined to 
such religious practices as are essential and 
integral parts of it and no other. In the 
second decision, it is laid down (inter alia) 
that the right given under Article 26 (b) 
has not been made subject to preservation 
of civil rights. 

In Tilkayat Shri. Govindlalji Maharaj’s 
case, AIR 1963 SC 1638 (the Nathdwara 
Temple case), a statute almost similar to 
the one before us relating to the Nathdwara 
Temple in Rajasthan came before the Sup- 
reme Court for consideration; and the 
Supreme Court has held that the Tilkayat 
was not a Mahant or a Shebait since he 
claimed only a right to manage the proper- 
ties of the temple, in other words, since 
he did not claim ownership of the proper- 
ties. In that case, the claim was under 
Articles 19 (1) (f) and 31 (2) of the Con- 
stitution. A plea under Article 26 as well 
was attempted, but that plea was not pro- 
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perly’ made out. Still, the Supreme Court 
had to consider as to what was protected 
under Articles 25 (1) and 26 (b); and the 
Supreme Court has observed that what was 
protected under these Articles respectively 
were the religious practices and the right 
to manage the affairs in matters of religion: 
if the practice in question is purely secular 
or the affairs controlled by the impugned 
statute are essentially and absolutely secu- 
lar in character, it cannot be urged that 
Article 25 (1) or Article 26 (b) has been con- 
travened, though the task of disengaging the 
secular from the religious may not be easy. 
In Raja Bira Kishore Deb’s case, AIR 1964 
SC 1501 the temple concerned was the Shri 
Jagannath Temple at Puri; and in that case, 
also, the statute considered by the Supreme 
Court was almost similar to the statute be- 
fore us. The Supreme Court has held that 
the rights of the Raja of Puri consisted of 
his rights as Adya Sevak (chief servant) and 
also as the sole manager of the temple. 
The Supreme Court has also pointed out 
that, in the latter capacity, the Raja was 
only functioning in a secular capacity and 
as Adya Sevak he had some religious func- 
tions too. Even as Adya Sevak, the Sup- 
reme Court has pointed out, the Raja had 
to supply some materials for the Poojas in 
the temple and, in relation to that, the 
Raja’s functions were only secular in nature, 
but when he took part in the Poojas, his 
function was religious. The Supreme Court 
has further pointed out that only in that 
part of the function where the Raja took 
part in the religious aspect of the Seva 
Pooja, he had the protection of Article 26 
(b) of the Constitution. 


In Digyadarsan Rajendra Ramadassji 
Varu’s case, AIR 1970 SC 181 the Supreme 
Court has reiterated that the freedom of 
religion in the Constitution is not confined 
to religious beliefs only, but extends to reli- 
gious practices; that under Article 26 (b), 
a religious denomination or organisation 
enjoys complete autonomy in the matter of 
deciding what rites and ceremonies are 
essential according to the tenets of the reli- 
gion and no outside authority has any juris- 
diction to interfere with its decision in such 
matters; that, under Article 26 (d), it is the 
fundamental right of a religious denomina- 
tion or its representative to administer its 
properties in accordance with Jaw; and that 
a law which takes away the right of .ad- 
ministration from the hands of a religious 
denomination altogether and vests it in any 
other authority would amount to violation 
of clause (d) of Article 26. And the last 
decision has pointed out that the position 
of a hereditary trustee is not much differ- 
ent from that of a Dharmakarta or a mere 
manager; that he cannot be equated to a 
Shebait, Mahant or Madhathipathi; and 
that the office of a hereditary trustee is not 
property within Article 19 (1) (@®. 

10. In the case before us, the allega- 
tion in the petition is that the Sree Krishna 
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Temple at Guruvayoor “is a famous Hindu 
Temple attracting pilgrims from all over 
India”. The petitioners then claim that they - 
bave certain functions in matters of religion 
in the temple. For instance, the first peti- 
tioner has to hand over the key of the 
temple to the Mesanti when the latter takes 
charge; and the function takes place in the 
Mandapam. Similarly, the second petitioner 
claims that, before the flag is hoisted for 
utsavam, he has to perform Ganapathi 
Pooja and hand over koora and pavitram 
to the Thantri, etc. He also claims that he 
has to give permission after performing 
Ganapathi Pooja before the kalasam, ete. 
A few other similar rights are also claimed 
by the second petitioner. We need not con- 
sider whether these are matters of religion 
or not, for, even if they are, the provisions 
specifically attacked before us do not touch 
matters of religion. Section 10 (a) starts 
with the expression “subject to the custom 
and usage in the Temple”, so that the rights 
of the Committee under this section are 
only subject to’ the custom and usage in 
the temple. The other clauses, viz. (b) and 
(g), of Section 10, which are attacked, do 
not also touch matters of religion. 


Section 27 (2) (b) conferring power on 
the Committee to make Regulations to 
provide for the observance of the rites and 
usages in the Sree Krishna Temple and the 
temples subordinate thereto does not also 
touch matters of religion, because sub-sec- 
tion (1) of the section specifically provides 
that the Regulations should not be incon- 
sistent with the provisions of the Act and 
the Rules made thereunder. None of the 
other provisions (they are not specifically 
attacked either) also indicate that the Com- 
mittee has any power to deal with matters 
of religion: the Committee’s powers are all 
outside matters of religion — relate only to 
managing or administering the properties 
of the Devaswom, to providing facilities for 
the proper performance of worship by the 
worshippers, etc.: in matters of religion, 
the Committee’ powers are all subject to 
the custom and usage in the temple. There- 
fore, it cannot be contended that the Com- 
mittee’s powers of administration, control 
and management relate to matters of reli- 
gion. We may also add that the petitioners 
ate free to exercise all their religious func- 
tions, if any, like the Raja of Puri was free 
to exercise his religious functions as Adya 
Sevak in the Seva Pooja in the Shri Jagan- 
nath Temple case. 


11. In this connection, our attention 
has been drawn to the composition of the 
Committee under Section 4. The first peti- 
tioner is the Chairman, and the second peti- 
tioner the Vice-Chairman, of the Commit- 
tee. The Government has power to nomi- 
nate not more than 11 persons professing 
the Hindu religion, of whom one should be 
a Harijan. The Government has also power 
to nominate a representative of the emplo- 
yees of the Devaswom. And the Adminis- 
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trator is an ex-officio member, From these, 
it is argued that the power of the Commit- 
tee is vested in the nominees of the Gov- 
ernment, they being in majority, and the 
Government can thus control the adminis- 
tration, control and management of the 
Devaswom. Reliance is also placed on Rule 
4 already extracted. The counsel has argu- 
ed that, under the rule, the Administrator, 
who has to be the Secretary of the Com- 
mittee, shall take steps to implement the 
decisions of the Committee, and if the Ad- 
ministrator fails to so implement without 
adequate reason, the power of the Commit- 
tee is only to bring that fact.to the notice 
of the Government and it is the Govern- 
ment that has the power to take such action 
as they deem necessary against the Adminis- 
trator. It is therefore argued that the Com- 
mittee has no control over the Administra- 
tor and the only thing the Committee can 
do is to report the failure of the Adminis- 
trator to implement the decisions of the 
Committee to the Government. This, ac- 
cording to the counsel of the. petitioners, 
is a farce. This appears to be so. But, the 
Government Pleader has rightly pointed out 
that the validity of the provisions of the 
Act cannot be tested or judged in the light 
of the Rules framed under the Act. He 
has even conceded that Rule 4 may be be- 
yond the rule-making power of the Gov- 
ernment and, for that reason, may be ultra 
vires. Still, the Government Pleader has 
contended, the provisions of the Act cannot 
be held to be unconstitutional because a 
rule is ultra vires. We agree with this con- 
tention; but we point out that the Govern- 
ment will do well to change Rule 4 and 
also be careful in making only such rules 
Which are within the scope of the Act. 


12. The counsel of the petitioners 
has drawn our attention, ultimately, to 
decision of the Supreme Court in State of 
Kerala v. Very Rev. Mother Provincial, 
1970 Ker LT 630 = (AIR 1970 SC 2079), 
which confirmed the decision of this Court 
in V. Rev. Mother Provincial v. State of 
Kerala, 1969 Ker LT 749 = (AIR 1970 
Ker 196) (FB). In that case, the powers 
of the educational agency, a corporate man- 
agement, were taken away and were vested 
in a governing body or a managing coun- 
cil; and the Supreme Court has said that 
that was unconstitutional, since the found- 
ers of the educational institutions lost theit 
power of management 
On the basis of this, the counsel has argu- 
ed that the constitution of the Committee 
and the vesting of the administration, man- 
agement and control of the Devaswom in 
the Committee is deprivation of the powers 
of the hereditary trustees, the petitioners. 
This analogy is inapt, because the petition- 
ers, the hereditary trustees, are at best only 
representatives of the denomination to whom 
the Devaswom and the Temple belong and 
the Committee constituted with these repre 
sentatives as Chairman and the Vice-Chair- 
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man along with other members nominated 
by the Government from among the mem- 
bers of the denomination is nothing but a 
representative of the denomination. This 
was what happened in the Nathdwara Tem- 
ple and the Shri Jagannath Temple cases. 
As we have indicated already, the provision 
in the Act before us relating to the vesting 
of the administration, management and 
control in the Committee is exactly similay 
to the provision in the two Acts which were 
considered by the Supreme Court in the 
above two cases: in fact, the present Act 
appears to have been modelled on the Acts 
considered by the Supreme Court in the 
two cases mentioned above. 

13. It is thus apparent that the pro- 
visions attacked by the petitioners exclude 
matters of religion, and therefore, the peti- 
tioners are not entitled to get protection 
under Article 26 (b). It is equally apparent 
that all the provisions of the Act regulate 
only the administration, management and 
control of the properties of the Devaswom 
as contemplated by Article 26 (d) in accord- 
ance with law. We also reiterate that there 
is no divesting of the administration, man- 
agement and control from the denomination 
and vesting the same in some other autho- 
rity. 


14, For the reasons mentioned 
above, we dismiss the writ petition, but 
without costs. 


GOPALAN NAMBIYAR, J.:— 15. 
I agree with the judgment delivered on be- 
half of the Bench, by the learned Chief 
Justice. But in view of the importance of 
the question involved and of the institution 
dealt with by the impugned Act, namely the 
Guruvayoor Temple, I wish to add a few 
words of my own. 

16. | Denominational character is 
claimed for- the temple on the ground that 
it is one meant to serve the Hindu public 
in general; and representative status is claim- 
ed for the petitioners on the ground that, 
they, as hereditary trustees of the temple, 
are the representatives of the denomination. 
I shall assume, without deciding, that these 
have been established, following the pattern 
adopted by the Supreme Court in the Dur- 
gah Committee, Ajmer v. Syed Hussain Ali, 
(1962) 1 SCR 383 = (AIR 1961 SC 1402) 
where, the Court assumed that the petition- 
ers had the requisite representative capacity 
on behalf of the Chishtis, and that the Chi- 


shtis constitute a section of a religious 
denomination. 
17. The grounds on which the pro-s 


visions of the Guruvayoor Devaswom Act 
1971 are attacked are that certain sections 
therein offend Article 26 (b) of the Consti- 
tution, and that the Act as a whole offends 
Article 26 (d). The relevant clauses of the 
Article read: 

“26. Subject to public order, morality 
and health, every religious denomination of 
any section thereof shall have the right— 
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(a) * * * * 


_ (b)to manage its own affairs in mat- 
ters of religion; 
(c) * * * ooo’ žo. 


(d) to administer such property in ac- 


cordance with jaw.” 


While Article 26 (b) deals with “affairs 
in matters of religion”, clause (d) deals with 
the secular aspects of the administration of 
a religious institution. The latter is subject 
to regulation by law, which must be a valid 
law, and therefore liable to be tested in the 
light of Part INI of the Constitution. It is 
claimed that Sections 10 (a), (b) and (g) and 
Section 27 (2) (b) of the Act offend the 
autonomy in matters of religion guaranteed 
by Article 26 (b). Section 10 opens with 
the words “Subject to the provisions of this 
Act, and the Rules made thereunder” and 
clause (a) sufficiently safeguards the custom 
and usage of the temple, subject to which 
alone the rites and ceremonies are to — be 
arranged. Clause (b) of Section 10 which 
authorises the Committee to provide facili- 
ties for the proper performance of worship 
by the worshippers does not interfere with 
the religious autonomy of the denomination. 
I would remind myself of the note of cau- 
tion sounded in the Ajmer Gurudwara case, 
AIR 1961 SC 1402 which was made the 
tule of decision in AIR 1963 SC 1638 that 
it is only matters which are regarded by the 
religion as its essential and integral parts 
that would receive the protection under 
Article 26 (b). Clause (g) of Section 10 only 
authorises the doing of all things as may be 
incidental and conducive to the efficient 
management of: the affairs of the Devaswom 
and the convenience of the worshippers. It 
does not contravene Article 26 (b). Section 
27 (2) (b) of the Act was said to be direct- 
ly violative of matters of religion. I do 
not think it is. Regulations, the framing 
of which, is authorised by the section, are 
not to be inconsistent with the provisions 
of the Act or the Rules; and Section 27 (2) 
(b) itself authorises the framing of regula- 
tions to provide for observance of the rites 
and ceremonies and other usages in the 
temple. The section contains sufficient in- 
dication that the rites and ceremonies which 
are thus regulated should themselves be part 
of the usages of the temple. 

18. Argument regarding the viola- 
tion of Article 26. (d) was based on the 
ground that there has been a complete sub- 


stitution or effacement of the religions de- ` 


nomination and its representatives, and a 
taking over the administration of the secu- 
Jar affairs of the temple by the Govern- 
ment. But the Act does no such thing. 
It provides only for a different mode of 
association of the denomination or its re- 
presentatives with the governance of the 
temple. The petitioners have also been 
assigned their due place in the Committee, 
as President and Vice-President. Similar 
provisions contained in the decision in AIR 
1963 SC 1638 at page 1662 were upheld by 
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the Supreme Court with the following ob- 
servations: 


“It is urged that the right of the de- 
Nomination to administer its property has 
virtually been taken away by the Act, and 
so, it is invalid. It would be noticed that 
Article 26 (d) recognises the denomination’s 
right to administer its property, but it clear- 
ly provides that the said right to adminis- 
ter the property must be in accordance with 
law. Mr. Sastri for the denomination sug- 
gested that Jaw in the context is the law 
prescribed by the religious tenets of the 
denomination and not a legislative enact- 
Ment passed by a competent legislature. In 
our opinion, this argument is wholly unten- 
able. In the context, the Jaw means a law 
passed by a competent legislature and Arti- 
cle 26 (d) provides that though the denomi- 
nation has the right to administer its- pro- 
perty, it must administer the property in 
accordance with law. In other words, this 
clause emphatically brings out the compet- 
ence of the legislature to make a law in re- 
gard to the administration of the property 
belonging to the denomination. It is true that 
under the guise of regulating the adminis- 
tration of the property by the denomina- 
tion, the denomination’s right must not be 
extinguished or altogether destroyed. That 
is what this court has held in the case of 
1954 SCR 1005 = (AIR 1954 SC 282) 
(supra) and 1954 SCR 1055 = (AIR 1954 
SC 388).” 


Dealing further with the argument that the 
Constitution of a Board to deal with the 
administration of the property amounts to 
a divesting of the denomination, the Court 
observed: 

“It is, however, argued that by the con- 
stitution of the Board.in which the adminis- 
tration of the property now vests is not the 
denomination, and since the administration 
is now left to the Board, the denomination 
has been wholly deprived of its right to ad- 
minister the property. It is remarkable that 
this plea should be made by the represen- 
tatives of the denomination who in theip 
writ petition were prepared to support the 
Tilkayat in his case that the temple and the 
properties of the temple were his private 
property. That apart, we think that the 
constitution of the Board has been delibe- 
Tately so prescribed by the legislature as to 
ensure that the denomination should be 
adequately and fairly represented on the 
Board. We have already construed Section 
5 and we have held that Section 5 (2) (g) 
Tequires that the members of the Board 
other than the Collector of Udaipur Dis- 
trict should not only profess Hindu religion 
but must also belong to the Pushti-Margiya 
Vallabi Sampradaya. It is true that these 
members are nominated by the State Gov- 
ernment, ‘bit we have not been told how 
else this could have been effectively arrang- 
ed in the interests of the temple itself. The 
number of the devotees visiting the temple 
runs into lacs; there is no organisation 
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which comprehensively represents the devo- 
tees as a class; there is no register of the 
devotees and in the very ‘nature of things. 
it is impossible to keep such a register. 
Therefore, the very large mass of Vallabh’s 
followers who constitute the denomination 
can be represented on the Board of manage- 
ment only by a proper nomination made by 
the State Government, and so, we are not 
impressed by the plea that the management 
by the Board constituted under the Act will 
not be the management of the denomina-? 
tion.” 
The same considerations apply proprio 
Wigore to the present case. 
While I am thus prepared to 
pass the provisions of the Act as passing: 
the test of Article 26, clauses (b) and (d), 
I must sound a note of caution against 
Rules 4 and 10 framed under the provisions 
of the Act, to which our attention was 
drawn by counsel for the petitioner. These 
rules appear to have introduced the thin 
end of the wedge, and whittled down the 
provision of. the Act. Rule 4 presents the 
Committee as an imbecile body, looking to 
the. Chief Executive Officer, viz., the Ad- 
ministrator, to implement its decisions, and 
contenting and having perforce to be con- 
tent, with a report to the Government and 
abiding by such action as they may deem 
fit, in case of the Administrator’s default or 
disobedience. Under the ostensible facade 
of the Committee, the Governments con- 
trolling hand emerges. Rule 10 enables the 
Committee not only to the rates of 
Vazhivadus but even to determine the pro- 
pore to be given to the Devaswom. - 
ese Rules do require a close look; and 
the Government Pleader was frank enough 
to own that he was not sanguine about 
their validity. But the Rules have not been 
specifically attacked, and it would not be 
fair or proper to consider their validity 
fn the absence of specific pleading. And I 
would only add that it would be sad indeed 
if the Rules inject their poison into the 
parent Act itself. On the arguments ad- 
vanced, no case has been made out to strike 
down the Act as violative of Articles 26 


(b) and (d) = 
Petition dismissed, 
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Arayakandy Achuthan, Petitioner v. 
Superintendent, Central Jail, Cannanore 
and another, Respondents. 


' Criminal Misc. Petn. No. 81 of 1972, 
D/- 17-2-1972. 


(A) Kerala Security Prisoners Order 
(1971), Cl. 8 — Dress Rule 376 of Kerala 
Prison Rules is inapplicable to security 
prisoners and they are entitled to cloth- 
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ing which is ordinarily worn by them 
and if that is not manufactured in jail 
it’ has to be purchased from the market 
and supplied. (Paras 2, 3) 


(B) Kerala Security Prisoners Order 
(1971), Cl. 8 — Under Cl. 8 the moment 
the security prisoner enters the prison he 
is entitled to the particular items of dress 
and the delay of 15 months in supplying 
them is unpardonable, (Para 3) 

(C) Kerala Security Prisoners Order 
(1971), Cl. 18 (7) — Routing correspondence 
of detenu to the addressee through vari- 
ous channels with comments of interven- 
ing authorities is improper and the same 
should be immediately forwarded to the 
addressee though the Jail Superintendent 
ean forward a copy thereof to Govern- 
ment with his comments. (Para 4) 

Petitioner in person; State Prosecu- 

tor, for Respondent. 
_ ORDER:— This is a petition sent 
from jail by one Arayakandy Achuthan, 
undergoing detention in the Central Jail, 
Cannannore under the Kerala Security 
Prisoners Order. 1971. He complains that 
the clothing to which he is entitled under 
clause 8 of the above Order is not sup- 
plied to him by the jail authority. Under 
clause 8, every security prisoner is en- 
titled to six shirts, six pyjamas or cloth- 
ings. six banians, six underwears and six 
towels annually. They can change the 
items according to their requirements. 
These items are to be given at the be- 
ginning of the detention. The clothing 
once issued to a security prisoner need 
not be surrendered at the time of his rẹ- 
lease from the jail. They are even per- 
mitted to make private arrangements at 
their own cost for additional clothings 
over and above what is supplied by the 
Government, 

2. The petitioner submits that 
even though about 14 months have elaps- 
ed since his detention, these clothings 
have not been supplied. He further com- 
plains that petitions submitted by him to 
be forwarded to the authorities have not 
been so forwarded. The Superintendent 
of Central Jail, Cannannore in his writ- 
ten explanation has stated that the peti- 
tioner was offered clothing manufactur- 
ed in the jail department. but he refused 
fo accept them. He has also cited R. 376 
of the Kerala Prison Rules to show that 
the prisoners are entitled only to clothing 
and bedding manufactured in the jail 
department and not those purchased from 
the market. This rule, however. applies: 
only to convicts and under-trial pri-' 
soners and cannot apply to detenus under 
the Kerala Security Prisoners Order. The 
Superintendent of the Central Jail can- 
not jettison the claim of the petitioner 
by quoting Rule 376. Security prisoners 
as is evident from the Order itself, are 
to be treated on a different footing. They 


“ 
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are to be treated honourably. This is 
quite evident from the various ameni- 
ties allowed to them under the Order. 
Clause 9 of the Order, for instance, deal- 
ing with bedding, directs that they should 
be supplied with bedding given to A class 
prisoners. They are also directed to be 
supplied with two pairs of chappals 
costing Rs, 15/~ per pair. Clause 10 pro- 
vides that each security prisoner will be 
supplied with one cake of toilet soap of 
standard quality and half a bar of wash~ 
ing soap every month. They are also to 
be supplied 170 grams of cocoanut oil or 
gingelly oil for oil bath every week. In 
addition, each prisoner will be supplied 
with a tooth brush and a tongue cleaner 
once in six months and a tube of tooth 
paste every month. 


3. These provisions show that they- 
are to be treated on a much higher foot- 


ing than the convict-or the under- 
trial prisoner. The dress rules generally 
applicable to- convicts -or under-trial 
prisoners. therefore. cannot apply to secu- 
rity prisoners. 
clothing to which they are accustomed 
and which are ordinarily worn by them. 
In other words, the same type of dress 
worn by them at the beginning of the 
detention can legitimately be claimed by 
them during the period of detention. 
Clause 8 directs that the particular items 
of dress should be supplied to them the 
moment they enter the prison. The delay 
in supplying, in the circumstances, is un- 


pardonable. . The type of dress to which’ 


the petitioner is entitled is not seen 
manufactured in the jail. They have 
therefore to be purchased from the 
market and supplied. It is expected that 
the necessary items of dress usually worn 
by the detenu will be supplied without 
any further delay. 

4. Clause 18 (7) provides that 
the communications from Security Pri- 
soners meant for the Secretary of Lok 
Sabha/Raiya Sabha and Legislative As- 
sembly and to the any High Court/ 
Supreme Court shall be despatched im- 
medately to the addressee concerned by 
the Superintendent of the Jail where the 
Security Prisoner is lodged. preferably 
on the same day on which the communi- 
cation is received and in any case posi- 
tively by the next day. The jail autho- 
rity is not expected to add anything of 

is own by way of remarks. He can do 
so only on the copy to be forwarded to 
the Government. The petitioner com- 
plains that his correspondence is delayed 
as it is routed through various channels 
_ twith comments and remarks of such in« 
tervening authorities. This I do not think 
is proper. The original correspondence 
should immediately be forwarded to the 
addressee, but the Superintendent of Jail 
can forward a copy of such communica- 
tion to the Government through the Ins- 
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ments thereon. I hope, the jail autho- 
rity will bear this in mind for guidance 
in future. Copy of these proceedings 
will be immediately forwarded to the 
Superintendent of the Central Jail and 
he Government for necessary action, 


Order accordingly, 


AIR 1973 KERALA 114 (V 60 C 39) 
P. NARAYANA PILLAI AND E. K. 
MOIDU, JJ. 


Super Rubbers Private Ltd. and othe 
Petitioners v. The State of Kerala aad an 
other, Respondents. 


_, „O.P. Nos, 4194, 4218, 4980 and 428I 
of ery D/- 5-10-1972. 

i ex Note:— (A) Defence of India Act 
(1971), S. 88 — Applicability — The sec- 
tion cannot be used as a ground for not in- 
voking the Act. (X-Ref.: Defence of India 
Rules (1971), R. 113.) (K-Ref.: Land Utili- 
aea Order (1967), Cl. 4.) (Para 8) 
: rief Note:— (A) Scope for the applicas 
tion of S. 38 would arise only when the con- 
cerned authority acts under the Defence of 
India Act and enforces its provisions. It 
cannot be used for extraneous purposes, .In 
other words, it cannot be used as a groun 
for not invoking the Defence of India Act. 
Thus, where the Government invokes Rule 
113 (1) (b) and (2) of the Defence of India 
Rules (1971) for taking over the lands which 
are kept fallow, it cannot be said that in 
view of S. 88 the Government could have 
taken action under Cl. (4) of the Land Uti- 


pector General of Prisons with his cod 





lization Order (1967) issued under the Essen- 


tial Commodities Act (1955). It is open to 
the Government to take action under any of 
the available two provisions. ara 
Index Note:— (B) Defence of India 
Rules (1971), R. 113 (1) (b) —- “Arable land” 
— The expression as used in the Rule 
does not mean virgin land alone. (X~ 
Ref: Words and Phrases — Arable Lang 
: (Para 9 
Brief Note:— (B) The expression 
“Arable land” as used In R. 113 (1) (by 
means cultivable land whether cultiva- 
tions have been raised on it before or 
mot and does not mean virgin land alone. 
: (Para 9) 
Index Note:— (C) Defence of India 
Rules (1971), R. 113 (1) (b) and (2)— The 
orders passed under sub-rr. (1) (b) & (2) of 
R. 118 are purely administrative orders and 
rules of natural justice do not apply to 
them. AIR 1971 Ker 34 held not cor- 
rectly deci"ed in view of AIR 1967 SC 
1507. (X-Ref:— Defence of India Rules 
(1962), R. 30-A (9)). (Paras 13, 17, 18) 
Brief Note:— (C) There is no right of 
hearing provided for in R..118 (1) (b) and 
(2). But as the formation of opinion is a 
condition precedent to the passing of the 
order under R. 118 (2), the Government has 
to apply its mind; the order should be bona 
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fide, fair and based on relevant materials. 
(Paras 17, 18) 
While the words used in R. 118 (2) are 
“in the opinion of the State Government” 
the words used in corresponding R. 30-A (9) 
of the Defence of India Rules (1962) are 
“Government shall decide after review”. The 
two expressions have different significa- 
tions. ile a judicial determination ac- 
cording to objective standards after com- 
plying with the rules of natural justice is 
contemplated in making the decision under 
Rule 30-A (9) of the 1962 Rules no such de- 
termination is necessary to justify an order 
under R. 118 (2) of the 1971 Rules because 
to pass an order under R. 118 (2) the Gov- 
ernment instead of. deciding has only_ to 
form an opinion. AIR 1971 Ker 34, held 
not correctly. decided in view of AIR 1967 
07. (Para 18) 


Index Note:— (D) Constitution of In- 
dia, Article 226 — Natural justice — Appli- 
cability of the rules to administrative orders, 

(Paras 15, 16) 

Brief Note:— (D) It is not correct to 
assume that the distinction between execu- 
tive or administrativee orders on the one 
side and quasi-judicial orders on the other 
has disappeared or that the rules of natural 
justice are being applied indiscriminately to 
all executive orders, that is, even to such 


executive orders where their application is - 


excluded by the legislature, either expressly 
or by implication. But even in cases where 
applicability of the rules of natural 
tice is excluded _ the administrative 
have to be fair because fairness is not dis- 
pensed with by exclusion of the rules of 
natural justice. On the other hand even 
in case of.the administrative orders to 
which the rules of natural justice apply the 
Court would not act in vain and would not 
interfere unless the aggrieved party satisfies 
the Court that if notice had been given to 
him he would have impressed on the con- 
cerned authority that no order against him 
could have been passed. (Case law discuss- 
ed). (Paras 15, 16} 
Cases ‘Referred: Chronological Paras 
AIR 1972 SC 865 = (1972) 2 SCC 

53, Narain Das v. Improvement Trust 


tsar 
AIR 1972 SC 1863 = (1972) 2 SCG 
442, Amar Chandra v. Collector of 
Excise Govt. of Tripura, Agartala 15 


AIR 1971 Ker 34 = 1969 Ker LT 580, 
President Commonwealth Co-opera- 
tive Society Ltd. v. Joint Registrar 
(General) of Co-operative Societies 14 
(1971) 2 All ER 1278, Malloch v. Aber- 
deen Corporation 15 
AIR 1970 SC 150 = 1970-1 SCR 457, 
A. K. Kraipak v. Union of India 15 


AIR 1968 SC 870 = (aeS) 2 SCR 267, 
Ishwarlal v. State ot Gujarat 

AIR 1967 SC 295 = (1966) Supp SCR 
811, Barium Chemicals Ltd, v. Com- 
pany Law Board 
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AIR 1967 SC 1507 = 1967 Cri LJ 
1390, P. L. Lakhanpal v. Union of 


India _ 12, 14 
AIR 1966 SC 91 = PO 1 SCR 248, 

Sadhu Singh v. Delhi Administration 12 
AIR 1965 SC 1595 = (1965) 2 SCR 

866, A. C. Companies v. P, N. 


Sharma : 
1964 AC 40 = (1968) 2 All ER 66, 
Ridge v. Baldwin lt 


- Kalathil Velayudhan Nair, V. S. Moo- 
thathu, N, R. K. Nair, K. J. Joseph and 
T. K. M. Unnithan, for Petitioners; T. C. N. 


Menon (Govt. Pleader), for Respondents. 


NARAYANA PILLAI, J:— What is 
assailed in these petitions fled under Arti- 
cles 226 and 227 of the Constitution is cer- 
tain orders passed by the first respondent, 
the State of Kerala, under Rule 118 (15 (b) 
and (2) of the Defence of India Rules of 
1971, for short, the 1971 Rules, regarding 
the cultivation of paddy in certain reclaim- 


ed paddy lands in the Vembanad lake in 
Kuttanad in the Alleppey District, The 
main petition is O. P. No. 4194 of 1972. 


Counter and reply affidavits have been filed 
only in that original petition. The Govern- 
ment Pleader appearing on bebalf of the 
respondents and counsel appearing for the 
petitioners in all these petitions agreed in 
submitting when these petitions were heard 

t as the fate of the other petitions de- 
pended upon that in  O. P, No. 4194 of 
1972 it would be sufficient if they were dis- 
posed of according to the decision in O, P. 
No. 4194 of 1972. In other words they 
said that if O. P. No. 4194 of 1972 was 
allowed, the other petitions also may be al- 
lowed and if it was dismissed, the other 
petitions also may be dismissed. 


2. The land involved in O. P. 
No. 4194 of 1972 is in “I” block. It is 
surrounded on all sides by water. Agricul- 
tural operations in Kuttanad are peculiar. 
Immediately after the harvest which usually 
takes place in January the lands are plough- 
ed. When ploughing takes place the inter- 
nal bunds are also laid. Thereafter water 
is let into the lands. For several months 
thereafter the lands would be under water. 
After repair of the outer bunds the lands 
are dewatered. Thereafter seeds are sown. 


3. Early this year under the auspi- 
ces of the Marxist Communist Party a 
a oe aaen le sigs aya 
e. Compaigns for forcibly taking s 
held by acd ENE ae in excess of the ceil- 
ing area fixed in the Land Reforms Act 
were organised by the Party. Threats were 
issued to cultivators that they would not be 
allowed to carry on agricultural operations 
eacefully. In a statement issued by Sri 
+ K. Gopalan, a leader ofthe Marxist 
Communist Party, and published in the 
popupe Mathrubhoomi, dated August 1, 
1972, . P-1, he said that even thou 
members of his party were not against land- 
ers raising cultivations in such excess 
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lands, they would not allow the land-holders 
to take the yield from the lands. 


4, Disputes arose between the agri- 
eulturists and agricultural labourers of the 
area regarding the wages to be paid to the 
Jabourers at the various ae of paddy cul- 
tivation for the agricultural season, These 
disputes started by June, 1972. Kuttanad 
Agriculturists’ Association which represents 
almost all the cultivators in Kuttanad area 
took a decision that if the dispute regard- 
ing the wages to be paid to the labourers 
during the agricultural season, 1972-78, was 
not settled and peaceful cultivation was as- 
sured the agriculturists in Kuttanad would 
not cultivate the lands and would allow the 
lands to lie fallow during the 1972-73 
season. On August 17, 1972 the Minister 
in charge of Agriculture issued a statement 
published in the newspaper, Hindu, dated 
August 18, 1972, Ext. P-4, that if the cul- 
tivators did not give up their ‘no cultivation 
programme’, the Government would invoke 
the 1971 Rules and take over the unculti- 
vated lands in Kuttanad. 


5, On August 21, 1972 the Govern- 
ment notified the order, Ext. P-5, under 
Rule 113 (1) (b). It reads thus: 


“S. R. O, No. 482/72—-Whereas the 
Government of Kerala have reasons to be- 
lieve that paddy lands comprised in the ka- 
yal padasekharams of Alleppey District 
specified in the Schedule below will be left 
fallow during the ensuing cultivation season; 


And Whereas for maintaining supplies 
of paddy and rice which are essential to 
the life of the community, it is necessary to 
provide for bringing under cultivation such 
paddy lands and for the growing therein of 


paddy. 


Now, therefore, in exercise of the 
owers conferred by clause (b) of sub-rule 
th) of Rule 118 of the Defence of India 
Rules, 1971, the Government of Kerala 
hereby order that every person in posses- 
sion or effective control of any paddy land 
in the kayal padasekharams specified in the 
said Schedule shall take steps (including re- 
pairing of bunds where necessary and de- 
weeny) to cultivate it with paddy, either 
personally or through any other person with- 


in a period of fifteen days from the date of 
publication of this order in the Gazette. 
SCHEDULE 
Name of Kayal Village. Sy.No, Area 
Padasekharams. A.C. 
Q. Block Kainakary 4411 744,35 
S. Block Kainakary 444/1 & 674.57 
499/2 
Alleppey S10/s 
T. Block Kainakary 444/1 
Alleppey 9'0/3 596.51 
Aryad South 411/14 
C.D. Bloek Kainakary 499)? 
Pulincunnu 545/24 2447.80.” 


Alleppey 910/34 
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The period of 15 days mentioned in 
that order expired on September 4, 1972, 


steps were not taken as directed in it for 
cultivating the land with paddy, Govern- 
ment : o ee a or 1972 under 

e assed the order, Ext. P~ 
which reads thins: k 

“Whereas the Government of Kerala 
had in their order dated 21st August, 1972 
published as S. R. O, No. 482/72 in the 
Kerala Gazette Extraordinary dated the 21st 
August, 1972, directed that every person in 
pen or . effective control of any paddy 
land in the Kayal, Padasekharams specified 
in the Schedule to the said order shall take 
steps (including repairing of bunds where 
necessary and dewatering) to cultivate it 
with paddy either personally or through any 
other person within a period of fifteen days 
from the date of publication of the said 
order; 

And whereas in the opinion of the Gov- 
ernment you, M/s. Super Rubbers (P) Ltd., 
Managing Director, Shri M. J. Jacob, Plam- 
Dormeo House, Wilson Road Near Ereka- 

avu, Kottayam have failed to comply with 
the said order; 


Now, therefore, in exercise of the 
powers conferred by sub-rule (2) of the 
Rule 113 of the Defence of India Rules, 
1971, the Government of Kerala hereby 
direct that-the land belonging to you and 
described in the Schedule below shall be 
placed in the exclusive possession of the 
District Collector, Alleppey, for a period of 





one year from the date of service of this 
order. 

SCHEDULE i 
Name of Kayal Village. Sy. No. Area, ` 
Padasekharam, 

A. C. 

Kainakary 444/1 3215.00” 
It is the validity .of these proceedings, 
Exts. P-5 and P-7, that is challenged in 
O. P. No. 4194/72. It is similar proceed- 


ings passed in respect of other lands in the 
same area that are challenged in the other 
original petitions. : 

6. According to the petitioner in 
O. P. No. 4194 of 1972, a Private Limited 
Company, it has spent large sums of money 
for raising cultivations on the land. This 
land belongs to two persons, M. J. Cherian 
and M. J. Luiz. They mortgaged it to peti- 
tioner for Rs. 40,000/- with a recital to 
deliver 7,000 paras of paddy annually to the 
mortgagors. The petitioner cultivated the 
land in the past three years. After the last 
harvest in January this year the entire lan 
was ploughed and it was over towards the 
end of March. During that period the in- 
ternal bunds were also laid. The land had 
thereafter been lying under water. Dewater- 
ing operations in the area had to be done 
by pumping -contractors authorised by the 
cultivators. Pumping contractors had get 

y eleetrie motors and the pumping at- 
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cessories after repairing them at heavy cost. 
Pump sets had been landed at the sites. The 
outer or ring bunds had been repaired. 
Bamboo, coconut and arecanut posts, water- 
proofing long grass, sticks and cadjan leaves 

ad been got ready. . Bags for. soaking seeds 
had been purchased. For dewatering elec- 
tric connection had to be secured from the 
Electricity Office at Pallom. For that a sol- 
vency certificate was obtained from the Tah- 
sildar, Kuttanad on July, 15. This certif- 
cate was produced before the Punja Special 
Officer along with an application for a certi- 
ficate for connection of the power lines. The 
Punja Special Officer issued to the pumping 
contractors on September 8, a certificate for 
connection of electricity. 


The pumping contractors executed an 
agreement before the Electrical Engineer, 
Pallom, on September, 11. Four Electric 
Motors were brought to site for pumping 
operations. The petitioner on September 4, 
applied for seed to the Joint Director of 
Agriculture, Alleppey. The Joint Director 
of Agriculture informed the petitioner on 
September, 9 that seeds may not be avail- 
able with him. For all these the petitioner 
had spent large sums of money and accord- 
ing to the petitioner it had taken all steps 
necessary for raising cultivations. So far as 
the acts yet to be done for raising cultiva- 
tions the petitioner pleaded impossibility of 
performance on account of certain circum- 
stances beyond its control. It alleged failure 
on the part of the Government to give it 
adequate police protection and to bring 
about an agreement in the labour disputes 
between the agriculturists. and the agricul- 
tural labourers, as grounds for its inability 
to take further steps towards raising cultiva- 
tions on the property and relied upon cer- 
tain newspaper reports containing the state- 
ments of Ministers to substantiate. them. In 
the report, Ext. P-4, dated August 17, the 
Agriculture Minister had_ stated that there 
had been a meeting of Industrial Relations 
Committee the previous day and that no 
settlement had been reached at that meet- 
ing. In the report, Ext. P-6, dated August 
29, 1972 the Chief Minister said that the 
dispute regarding wages would be consider- 
ed by the Industrial” Relations Committee 
and that if no settlement was reached the 
Government itself wonld convene a confer- 
ence shortly. According to the report, 
Ext, P-8, cals on September 7, wasa settle- 
ment reached and ‘thereafter the Agricul- 
ture Minister exhorted the agriculturists and 
the agricultural labourers to start agricul- 
tural operations. 


T: The first ground of attack is 
that the Defence of India Act, 1971, under 
which the 1971 Rules were published, was 
passed in the face of war and that after the 
war use of the Rules could not be resorted 
to. It is not correct to say that the Act 
was intended only for the duration of the 
war. As the poe to the Act shows be- 
sides civil defence the Act is also intended 
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to provide for special measures to ensure 

ublic safety and interest. The emergency 
as not so far been lifted. The after- 
effects of the war are still looming large. 
It is not for the Court to consider the policy 
for not lifting the emergency. 

8. If lands are kept fallow, instead 
of taking action under the 1971 Rules Gov- 
ernment could have taken action under the 
Land_Utilisation Order, 1967, issued under 
the Essential Commodities Act, 1955. The 
provisions of that Order are not so stringent 
as those in the 1971 Rules. In fact Sec- 
tion 38 of the Defence of India Act directs 
the authority acting in pursuance of the Act 
to interfere as little as possible with the or- 
dinary avocations of life and enjoyment of 
property. The material portion of Clause 4 
of the Land Utilisation Order, 1967 reads: 

“4. Notice to cultivate land: i 

_. _{) Notwithstanding anything contained 
in any law, order, custom or practice for 
the time being in force, the Collector may, 
by notice in writing, call upon the holder 
of any occupied waste or arable Jand (whe- 
ther appurtenant to a building or mot situ- 
ated within the Collectors jurisdiction, 
which is not under cultivation and which, 
in the opinion of the Collector, is likely to 
be left fallow during the current cultiva- 
tion season, to cultivate it with paddy or 
other food crops, either personally or 
through any other person, within such 
period as may be specified in the notice. 

_ (2) The notice shall be served by de- 
livering or tendering to the holder of the 
land a copy of such notice and if the hol- 
der of the land is not readily traceable 
or refuses to accept the notice, service 
shall be effected by affixing a copy of the 
notice on the outer door of his house and 
another copy on a conspicuous part of the 

d to which it relates. 


_(8) If, within ten days from the date of 
service of the notice or within such further 
peed as the Collector may grant in this 

ehalf, the holder of the land shows to the 
satisfaction of the Collector that the land 
is being cultivated or is not capable of be- 
ing cultivated, the Collector shall cancel the 
nolice.” 

and Section 88 of the Defence of India Act 
reads: i 


“Any authority or person acting in pur- 
suance of this Act shall interfere with the 
ordinary avocations of life and the enjoy- 
ment of property as little as may be conso- 
nant with the purpose of ensuring the pub- 
lic safety and interest and the defence of 
India and Civil defence.” 

In view of the provisions of Section 38 it 
is argued. on behalf of the petitioner that 
the Government should instead of invoking 
Rule 113 (1) (b) and (2) which read thus: 

“113. Control of agriculture— (1) The 
Central Government or the State Govern- 
ment, so far as it appears to it to be neces- 
sary or expedient for regulating or inereas- 
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ing the supply of articles which can be us- 
ed in connection with the conduct of mili- 
tary operations or for maintaining supplies 
and. services essential to the life of the com- 
munity, may by notified order provide for-— 


xx EX xx 

(b) bringing under cultivation any 
waste or arable land whether appurtenant 
to a building or not and for the growing 
therein of specified crops; 


XX xx xx Xx 
(2) If in the opinion of the State Gov- 
ernment the person in possession or_effective 
control of any land to which an order made 
under clause (b) of sub-rule (1) applies has 
failed to comply with the order, that Gov- 
ernment may, woo ee to any other 
action that may be taken against that - 
son (hereinafter referred to as the defaulter) 
in respect of the contravention, by order 
direct that the land shall be placed in the 
exclusive possession of such person and. for 
such period as may be specified in the 
order, and during the period of continuance 
of the last mentioned order the person spe- 
cified therein shall have all the rights of the 
defaulter to manage the land and realise the 
rofits arising therefrom and shall only be 
iable to pay on behalf of the defaulter the 
Government revenue, all other charges of a 
ublic nature and the rent, if any, accruing 
ue in respect of the land during 
period.” 
have applied Clause 4 of the Land Utilisa- 
ion Order 1967. Scope for the application 
of that Section would arise only when the 
concerned authority acts under the Defence 
dia Act and enforces its provisions. It 







are two 
ment could have taken action it is open to 
the Government to take action under any of 
those provisions. There is no merit in the 
argument based on Section 88 of the De- 
fence of India Act. 


9. Ext. P-7 order was passed conse- 
quent on the default of the petitioner to 
comply with the direction in Ext. P-5 order 
to take steps to cultivate the land with pat 
dy. For Rule 113 (1) (b) to apply the land 
in respect of which the notification is issued 
should be waste or arable land. There _ is 
dispute as to whether the land here is arable 
or not. According to the petitioner “arable 
land” is virgin land. The Supreme Court in 
considering the meaning of the expression 
“arable land” occurring in the Land Acqui- 
sition Act said in Ishwarlal v. State of Guja- 
rat, AIR 1968 SC 870, that “arable land” 
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meant not only land capable of cultivation 
but also land actually cultivated. There is 
no reason why the same meaning cannot be 
awe to those words occurring in Rule 118 
1) (b) also. Therefore the meaning of the 
expression “arable ” as used in Rule 
113 (1) (b) has to be taken as cultivable 
land whether cultivations have been raised 
on it before or not and not meaning virgin 

d alone. As the land in the present case 
was cultivable land it is arable land and 
therefore it was competent for the Govern- 
ment to pass Ext. P-5 order in respect of 


it. 

10. It is complained that even if 
Ext. P-5 order was justified the Government 
was unjustified in passing, Ext, P-7 order be- 
cause the petitioner had really taken_ steps 
to cultivate the land with paddy and that 
no opportunity was given to it before pass- 
ing Ext. P-7 order to show that. In other 
words the complaint is that principles of 
natural justice were not observed in passing 

. P-7 order. 

il. It is convenient at this stage to 
consider the character of the two orders, 
Exts. P-5 and P-7. The Supreme Court had 
occasions to consider the character of orders 
passed under the corresponding provisions in 
Rules 30 GQ) ®) and 80A (9) of the De- 
fence of India Rules, 1962, with regard to 
detention of persons. The material portions 
of those Rules read:— -~ 

“80. Restriction of movements of sus- 
pected persons, restriction orders and deten- 
tion _orders:— (1) The Central Government 
or the State Government, if it is satistied 
ħerson that 


with respect to any particular 
i m actin: 


with a view to preventing him 


. in any manner prejudicial to the defence o 


India and civil defence, the public safety, 
the maintenance of public order, India’s re- 
lations with foreign powers, (the mainten- 
ance of peaceful conditions in any part o 
India, the efficient conduct of military opera- 
tions or the maintenance of supplies and 
services essential to the life of the commu- 
nity) it is necessary so to deo, may make an 
or aed 
xX xx xx xx 
(b) directing that he be detained; 
xX xX xx xx 
80-A. Review of detention order:—< 


XX xx Xx XX 
(9) Every detention order made by the 
Cen! Government or the State Govem- 
ment shall be reviewed at intervals of not 
more than six months by the Government 
who made the order and upon such review 
that Govemment shall. decide whether the 
order should be continued or cancelled.” 
12. In Sadhu Singh v. Delhi Admi- 
nistration, (1966) 1 SCR 248 = (AIR 1966 
SC 91), the Supreme Court held that both 
the initial order of detention passed under 
Rule 80 (1) (b) and the subsequent order of 
review passed under Rule 80-A (9) were 
executive and that therefore both those 
orders proceeded upon the subjective satis- 
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faction of the cribed authority, But,re- 
garding the subsequent order of review 
under Rule 30-A (9) a different view was 
taken by that Court in the later decision in 
P. L. Lakhanpal v. Union of India, AIR 
1967 SC 1507. There it was held that the 
decision on a review undér Rule 30-A (9) had 
to be arrived at from the facts and circumst- 
ances which a y subsisted at the time 
when the initial order was made in the light 
of the subsequent developments and not 
merely those ‘existing at the time when the 
order was passed. The use of the word “de- 


cide” in Rule 30-A (9) instead of the words ` 


“is satisfied” implied that the order was 
gus judicial. That decision had ‘to be 
‘ounded on facts and circumstances which 
made the continuation of detention neces- 
sary in order to prevent the detenu acting 
in a prejudicial manner. Another _ reason 
given by the Supreme Court for the first 
order being considered executive and the 
second order quasi judicial was the time 
factor. While the initial order had to be 
assed urgently and no moment could be 
Tost in passing it there was sufficient inter- 
val, about six months, between the passin 
of the initial order and the second order oi 
review, to enable the Government to scruti- 
nise the case fully and ascertain whether 
facts and circumstances demanded continu- 
ation of detention. Both these reasons 
weighed with the Supreme Court in hold- 
ing that the order under Rule 30-A (9), was 
asi-judicial and that the function under 
that Rule had to be discharged by an ob- 
jective determination of facts and circum- 
stances. i 


13. The nature of the two orders, 
the one passed under Rule 30-A (9) of the 
1962 Rules and the other under Rule 118 
2) of the 19731 Rules is entirely different. 

hile the words used in Rule 30-A (9) are 
“Government shall decide, after review? the 
corresponding words in Rule 118 (2) are 
onl: the opinion of the State Govern- 
7? -The two expressions have different 
significations. ile a judicial determina- 
tion according to 'objective standards after 
complying with the rules of natural justice 
is contemplated in making the decision 
under Rule 80-A (9} of the 1962 Rules no 
such determination is necessary to justify an 
order under Rule 1183 (2) of the 1971 Rules 
because to pass an order under Rule 113 (2) 
the Government instead of deciding has only 
to form an opinion. 


l4. In the Single Judges decision 
of this Court in President, Commonwealth 
Co-operative Society Ltd. v. put Registrar 
(General) of Co-operative Societies, 1969 
Ker LT 580 = (AIR 1971 Ker 34), it was 
held that from the use of expressions like 
“where it appears” or “if it appears to the 
satisfaction of’ or “if the......considers it 
expedient that” or “if the...... is satisfied 
that” it could not, be taken that the duty 
to act judicially had been excluded. That 
cannot be taken as laying down the correct 
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law in the light of the Supreme Court de- 
cision in AIR 1967 SC 1507, where their 
relied on the differ- 
“satisfied” occurring in 
Rule 30 (1) and “decide” occurring in 
Rule 380-A’(9) of the 1962 Rules asa 
ground for. distinguishing administrative and 
quasi judicial orders. 


15. While Sri. Kalathil Velayudhan 
Nair, learned counsel for the petitioner; 
submitted that the horizon of the writ juris- 
diction was expanding and that the distinc- 
tion between administrative power and quasi 
judicial power was gradually getting obli- 
terated Sri. T. C. N. Menon, ieee Gove 
ernment Pleader, submitted that a tendency 
in the opposite direction was also discerni- 
ble here as well as in England and both of 
them relied upon certain decisions of the 
Supreme Court and House of Lords. In 
A. C. Companies v. P. N. Sharma, AIR 
1965 SC 1595, the Supreme Court said that 

e area where the principles of natural jus- 
tice had to be followed and judicial ap- 
proach had to be adopted had become wider 
and consequently the horizon of the writ 
jurisdiction had been extended in a corres 
ponding manner and in A. K. Kraipak v. 
Union of India, AIR 1970 SC 150, that 
Court said that the dividing line between 
administrative power and quasi judicial 
power was quite thin and that it' was being 
gradually obliterated. At the same time it 
was laid down in the latter decision that a 
power could be either administrative or 

uasi judicial and that for determining whe- 

er it was administrative or quasi judicial 
one had to look to the nature of the power 
conferred, the person on whom it was cone 
ferred, the framework of the law conferring 
that power, thé consequences ensuing from 
the exercise of that power and the manner 
in which that power was expected to be 
exercised. : 


In Amar Chandra v. Collector of Ex- 
cise, Government of Tripura, Agartala, ATR 
1972 SC_1868 a licence issued in favour of 
the appellant in that case and which was to 
be valid till 1978 was cancelled long before 
the expiry of the period fixed in the licence 
relying upon Section 48 of the Bengal Ex- 
cise Act which provided that the person 
who granted the licence’ if he considered 
that the licence should be withdrawn could 
do it either on the expiry of 15 days’ notice 
in writing of his intention to do so or forth- 
with without notice. In that case the H- 
cence was withdrawn giving 15 days’ notice 
to the appellant. It was the validity of that 
that was challenged by him, What was 
argued was that before withdrawing the li- 
cence no separate show cause notice wag 
given to him and that therefore rules of 

justice were not observed before 
withdrawing the licence. In repelling that 
argument the Supreme Court said that rules 
of natural justice varied with the varying 
constitutions of statutory bodies and the 
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rules prescribed by the legislature under 
which they had to act and that the ques- 
tion whether in a particular case rules of 
natural justice had been contravened had to 

Ə judged not by any preconceived opinion 
of what they may be but in the light of 
the relevant statutory provisions. 


In Narain Das v. Improvement Trust, 
Amritsar, ATR 1972 SC 865, the Supreme 
Court held that unless a statute expressly 
provided for giving reasons also for a deci- 
sion an order passed under that statute 


could not be attacked on the ground that it - 


did not contain reasons. In Ridge v. Bald- 
win, 1964 AC 40, a decision of the House 
of Lords, Lord Reid drew a distinction be- 
tween war time and peace time legislation 
and said that in Defence Regulations it was 
“a reasonable and almost an inevitable infer- 
ence from the circumstances in which De- 
fence Regulations were ‘made and from their 
subject matter that, at least in many cases, 
the intention must have been to exclude the 
principles of natural justice” and that pro- 
vision in such legislation for orders to be 
passed on the basis of “reasonable cause 
to believe” was a statutory restraint and 
was a sufficient alternative safeguard to 
rules of natural justice where the function 
was administrative and that decision regard- 
ing statutory restraint was followed by the 
Supreme Court in Barium Chemicals Ltd. 
v. Company Law Board, AIR 1967 SC 295 
and even applied itin interpreting certain pro- 
visions of the Companies Act, a peace ‘time 
legislation. The Supreme Court held there 
that the words “reason to believe” or “in 
the opinion of’ were alternative safeguards 
to rules of natural justice where the func- 
tion was administrative. 


In Malloch v. Aberdeen Corporation, 
ed 2 All ER 1278, another decision of 
e House of Lords, Lord Wilberforce agree- 
ing with the opinion of Lord Reid in that 
case which related to the dismissal of a 
teacher said: 


“The particular principle of administra- 
tive law to which he appeals is that, be- 
fore his dismissal became effective, he ought 
to have been given an opportunity of mak- 
ing written representations to or of bein 
heard by the education authority. He h 
asked for this oppitu and it is admit- 
ted that it was refused by the respondents. 
The appellant has first to show that his posi- 
tion was such that he had, in pays a 
right to make representations before a deci- 
sion against him was taken, But to show 
this is not necessarily enough, unless he 


can also show that if admitted to state his - 


case he had a case of substance to make. 
A breach of procedure, whether called a 
failure of natural justice, or an essential ad- 
ministrative fault, cannot give a remedy 
in the Courts, unless behind it there” is 
something of substance which has been lost 
by the failure. The Court does not act in 
vain.” 


N 
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It is not correct to assume from these 
decisions that the distinction between execu- 
tive or administrative orders on the one side 
and quasi judicial orders on the other has 
disappeared or that the rules of natural jus- 
tice are being applied indiscriminately to 


‘all executive orders, that is, even to such 


executive orders where their application is 
excluded by the legislature, either expreés- 
ly or by implication. 


16. 





justice also .is essential for administration of 
justice by Courts. As regards pure execu- 
tive or administrative orders if the Act under 


duall 


17. In the present case the order 
under Rule 118 (2) could be passed if in 
the opinion of the Government there was 
failure to comply with the order ‘under 


‘Rule 118 (1) (b). A decision had not to be 
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taken but only an opinion had to be form- 
ed before passing the order under Rule 113 
©). ‘The interval between the passing of 

e two orders was not for enabling the 
Government to review the first, order but 
for the concerned party to comply with the 
first order. There is no indication in the 
Defence of India Act or the 1971 Rules 
that any notice or quasi judicial inquiry is 
meeded before orders can be passed under 
Rule 118 (1) (b) and (2); no reasons are 
required to justify the action; and there is 
no provision for any appeal or revision. Nor 
can the result of the impugned orders be 
said to be so drastic as necessarily to imply 
the need for a quasi-judicial inquiry; the 
petitioner is not being deprived of his 
ownership of the land, only the possession 
is being taken for one year, just to raise 
cultivations on it once. Furthermore the 
owers granted under the Defence of. India 
Ket and the Rules framed thereunder have 
to be judged in the context of the national 
emergency that has led to the passing of 
the Ket and which still exists. In many 
cases it may be of the utmost importance 
for the powers conferred on the Govern- 
ment to Te used with utmost speed and 
suddenness; and to hold that the Govern- 
ment is under an obligation to spend time 
in issuing notices and listening to objections 
ould be calculated to defeat the very ob- 
fect of the legislation. We are satisfied that 
Exhibits P-5 and P-7 are purely administra- 
ive orders and that rules of natural justice 
do not apply to them. 


18. As Exts. P-5 and P-7 are orders 
fssued under a legislation passed in wi 
-emergency, the area of interference is more 

imited than in respect of identical legisla- 
ion at other times. There is no right of 

earing provided for in Rule 113 (i) (b) 
‘and (2). But as formation of opinion is & 
condition precedent to the passing of an 
order under Rule 118 (2) the Government 
should have applied its mind before passing 
the order, the order should be bona fide, it 
should be based on relevant materials an 

it should be fair. r 


19. It was because of the campaign 
carried on of ‘no cultivation’ and the threat 
made by the agriculturists in Kuttanad that 
they would leave the lands fallow that 
Ext. P-5 order was passed. In such cir- 
cumstances, even if the petitioner. had done 
several things before an po large sums 
of money for doing them, they all pale into 
insignificance and the question as to whe- 
ther the petitioner had done anything to- 
wards raising cultivations on the land after 
the passing of Ext. P-5 order assumes im- 
poruce. There is no allegation anywhere 

the petition that after the date of Exhi- 
bit P-5 order and before September, 4 any 
step had been taken by the petitioner to- 
wards raising cultivations on the land. The 
etitioner is stated to have filed applications 
Piore the Punja Special Officer for getting 
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certificates for electric connections to the 
motors. Even the dates of those applica- 
tions have not been mentioned in the peti- 
tion. It is stated in the reply affidavit that 

e members ot 
the Kuttanad Agriculturists’: Association in 
front of the Punja Special Office twa per- 
sons, M. J. Cherian and M. J, Luiz, who 
went there for filing the applications were 
obstructed by the agitators from going in 
and filing the applications and that therefore 
they could file the applications only on Sep- 
tember 6, when the agitators were not pre- 
sent in front of the Puncha Special Office. 
Ext. P-12 dated September 4, 1972 shows 
that the agitation, was really in front of the 
village office, Taluk Office, Collectorate and 
Secretariat. The petitioner has not pra- 
duced copies of the applications filed by 
M. J. Cherian and M. J. Lui 


Uiz. 


Exhibits P-9 and P-10 are copies of 
two applications fled along with the origi- 
nal petition. What is stated in the original 
petition is that similar applications had been 
filed for the “T? Block also for electric con- 
nection. But Exts. P9 and P10 are filed by 
one M. J. Jacob. What they show is that 
the land mentioned therein isin his posses- 
sion and that the connection referred to there 
is for his raising cultivations on the land. 
Exhibit P-2 is the petition filed by the peti- 
tioner before the second respondent, the 
District Collector, on June 30 regarding the 
cultivation of ‘T Block. Para 5 of it shows 
that dewatering had to commence by the 
middle of July at the latest and that if 
pumping out water was delayed in ‘T block 
which was situated at the outermost end of 
the reclaimed lands, agriculture would be- 
come impossible for this year due to ingress 
of saline water. Although it was stated in 
the petition that ploughing operations were 
over by March, 28 and that during the 

loughing operations the internal bunds had 
een laid, in Ext. P-3, the petition filed by 
the petitioner on August 9, before the Home 
and Revenue Ministers, it was admitted that 
the bunding operations had yet to be start- 
ed, that the time for starting the same was 
usually the first week of July every year and 
that if that and the installation -of slui- 
ces and dewatering were delayed it was 
sure to result in failure of crops owing to 
the onrush of saline water from sea. It 
was also admitted there that in the matter 
of paa cultivation time was of the essence 
and that the slightest dislocation or delay 
in the agricultural operations was sure to re- 
t in failure of crops. The admissions 
made by the petitioner in Ext. P-3 show 
that even as late as August 9, the petitioner 
had not completed the prelimi opera- 
tions like the putting up of bunds and sluices 
a installation of pump sets for dewater- 
ing. 

20. One ground mentioned at the 
time of the he of these petitions for 
not having taken all the steps necessary for 
raising cultivations on the Tand was the 
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labour trouble at the place. That was not 
mentioned in Ext, P-3. The only cause 
mentioned there for the delay which the 
petitioner company itself described as disas- 
trous was the “Land Gr 
the delay in finalising the proceedings for 
surrender. The surrender referred to there 
was surrender of excess land under the Land 
Reforms Act. Ext. P-3 petition was for 
Police protection. Ext. P-3 itself shows that 
assurance had been given that police would 
render aid in case of actual comission of 
any crime. As no overt act was complained 
of such assurance alone could be given on 
behalf of the Government at that time. The 
counter affidavit shows that the District Col- 
. lector had really given instructions to the 
Superintendent of Police to give all neces- 
sary protection, It was admitted in para- 
graph 10 of Ext. P-3 that the ring bunding 
operations had not been completed. The 
cause for that was attributed in Ext. P-3 it- 
self to the failure on the part of the Com- 
pany to restore the morale of the employees 
and workers. It is seen from Ext. P-8 that 
there was really a settlement of the labour 
dispute on September 9, 1972. 


a1. As dewatering had not been 
started even as late as August 21, 1972 the 
Government issued Ext. -P-5 notification and 
in it specifically directed that all steps in- 
cluding repair of bunds wherever necessary 
and dewatering had to be done in 15 days 
time. As regards the erection of motor for 
dewatering the facts mentioned by _ the 
petitioner are not clear. What is stated in 
the original petition is that on the date of 
its filing namely September 15, motors had 
been brought to the site and that they were 
awaiting electric connections for starting 
dewatering operations. The exact date as 
to when they were brought was not men- 
tioned in the petition. It was on Septem- 
ber 18, that pursuant to Ext, P-7 order the 
second respondent took possession of the 
land. It was specifiically mentioned in the 
counter-affidavit that it was only on the next 
day at 2 P. M. when the joint Director of 
Agriculture and another officer were inspect- 
ing the site that the motors were brought to 
the place. In answer to that it is stated 
in the reply affidavit that the motors were 
brought to the site long back and that state- 
ment that the motors were brought only on 
14-9-1972 was not correct. Even there the 
petitioner has not given the exact” date 
when motors were brought to the place. 


22. It is stated in the counter-affi- 
davit that ‘I’ block being one of those 
blocks of land nearest to the sea, agricultu- 

operations had to be commenced and 
completed there earlier than in the other 
blocks and that at any rate sowing should 

ave been over at least before the 15th of 

September. That those facts are true can 
be seen from the admissions of the peti- 
tioner in Exts. P-2 and P-3. 

28. _ Although it is stated in the 
petition that the extent of the land is only 
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815 acres, what is seen from Ext. P-5 and 
the counter-affdavit is that itis realy 
596.51 acres. As regards the estent the 
answer in the reply affidavit is that the peti- 
tioner was not satisfied on measurement 
about the extent being 596,81 acres and 
that the petitioner was in possession of only 
315 acres. If the petitioner is in possession 
of only 315 acres it cannot have any com- 
plaint regarding the balance portion. 


24. It is alleged that the petitioner 
had applied on September 4, 1972 to the 
Joint Director of Agriculture, Alleppey, and 
the Kuttanad Agricultural Co-operative So- 
ciety for seed paddy for cultivation and that 
the Joint Director of Agriculture, Alleppey 
had informed the petitioner on September 
6, that seeds may not be available with 

im. Copies of the applications have not- 
been filed. In the counter-affidavit after de- 
nying the fact that the petitioner had a 
plied for seed paddy it is stated that o y 
one M. J. Cherian had applied for seed 
paddy and that that was only for 157 acres 
in “I” block. 4 

25. It is alleged that application for 
issue of certificate for-connection of the 
power lines was filed before the Pancha Spe- 
cial Officer and that he issued the certifi- 
cate to the pumping contractors on Septem- 
ber 8, 1972. The counter-affidavit: shows 
that the application for electric connection 
for “T block was really filed by two per- 
sons, M. J. Cherian anal’ M. J. Luiz, that. the 
application for subsidy in respect of the land 
was also filed by those two persons and that 
they had stated therein that they were the 
cultivators. ; 

26. The report of the Commissioners 
deputed by this Court to inspect the land 
shows that at a number of points seve 
articles had been collected. It cannot be 
inferred from that alone that they were in- 
tended for the lands of the petitioner. Fur- 
ther, they could all have been placed there 
after the second respondent had taken pos- 
session of the land because it was _there- 
after that the Commissioners visited the 

ce, 


27. From the representations made 
by ‘the . petitioner in the several appli- 
cations filed by it before the Government 
wherein it was stated that delay in taking 
steps for raising cultivations on the _ lani 
may prove disastrous and that it had not 
taken steps to put up the bunds and de- 
watering in time the only reasonable con- 
clusion that the Government could have 
reached was that if it did not act in time 
it would prove disastrous. The Collector 
sent reports to Government on September 4 
and 9. From them Government was satis- 
fied that no proper steps had been taken by 
the petitioner to comply with the directions 
contained in Exhibit P-5. 


28. Exhibits P-5 and P-7 orders 
are attacked on the ground that they are 
mala fide, According to the petitioner at& 
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conference held on August 19, in which the 
Managing Director of the petitioner-com- 
pany, the Chief Minister and Revenue 
Minister took part, the Chief Minister re- 
ested surrender to Government of the re- 
claimed lands for cultivation this year but 
the Managing Director of the company was 
willing on ly to the excess land being taken 
over by the Government and it was to 
` wreak Aas aye for that that Exhibits P-5 

and P-7 orders were passed. In the counter- 
affidavit filed~ by the Revenue Minister the 
allegation that at the conference the Chief 
Minister reguested surrender of the re- 
claimed lands to Government this year is 
denied. He has also stated there that there 
was no attempt then on his part or on the 
part of the Chief Minister to take over any 
of the lands without payment of compensa- 
tion. He has further stated that it was the 
cultivators who at the conference threaten- 
ed that they would not cultivate the lands 
unless their demands were fully conceded 
and that when they demanded an assurance 
from the Government that excess lands 
would not be taken over from them before 
the next harvest both the Chief Minister 
and the Revenue Minister said that the Cov- 
ernment had nothing to do with that as it 
was a matter for the Land Board, a statu- 
tory authority under the Land Re- 
forms Act to decide. There is- abso- 


lutely nothing to show _ that ire- 
levant considerations prevailed with the 
Government. when it passed Exhibits P-5 


and P-7 orders. Those orders were passed 
on relevant materials. There was proper ap- 
lication of mind before they were pass 

They are bona fide, just and fair orders. 


29. Article 14 of the. Constitution 
was attempted to be invoked on the ground 
that Exhibit P-7. order which related only te 
land in ‘T block was discriminatory. Ad- 
missions of the petitioner in Exhibit P-8 
show that the land in “T block is at the 
mouth of the Vembanadu lake and that un- 
less cultivations are first raised there culti- 
yations in the lands in the interior wo 
become impossible on account of ingress of 
saline water from the sea. As there is rea- 
sonable classification for which there is 2 
nexus there is no merit in the attack on the 
basis of Article 14 also. 


80. It was lastly contended that 
even if the petitioner had not taken any step 
towards raising cultivations on the land it 
‘was on account of impossibility of perform- 
ance. ‘The aoe ity alleged was on 
account of the Land Grab Agitation started 

the Marxist Communist Party, the labour 
trouble at the place and the Satyagraha in 
front of the Puncha Special Office. There is 
no case for the petitioner that any trespass 
was made on these lands at any time by 
the Land Grab Agitators. What is seen 
from the counter-affidavit is that the second 
respondent had given necessary instructions 
to the Superintendent of Police to give ne- 
cessary protection to the cultivators in ‘T 
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block. No labour trouble was mentioned in 
Exhibit P-3 petition and no satyagraha ‘in 
front of the Puncha Special Office was men- 
tioned in Exhibit P-11. None of the grounds 
raised for getting Exhibits P-5 and P-Z 
orders quashed has any merit. 

81. According to the petitioners there 
are several coconut trees, buildings and sheds 
belonging to the petitioners on the bunds, 
There are also, according to the petitioners, 
electric motors and accessories, bamboos, 
bamboo mats, coconut piles, country boats, 
water-proofing leng grass and certain other 
articles on the bunds and furniture, lockers, 
agricultural implements, manure, insecticides, 
pore sprayers and other articles in the 

uildings and sheds. The learned Govern- 
ment Pleader submitted that the Govern- 
ment had no objection to the petitioners 
being allowed to take the yield from the 
trees and to remove the articles mentioned 
by them from the bunds and the buildings 
and sheds on the bunds. In the circum- 
stances’ the petitioners in all these original 
petitions are allowed to take the yield from 
the trees standing on the bunds and remave 
from the bunds and the buildings and sheds 
on them motors and accessories and the 
other articles mentioned by the petitioners as 
being there. Reserving those rights to the 
petitioners, these original petitions are dis- 


missed with costs. 
Petitions dismissed, 
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Maniyur Panchayat, Petitioner v, Tho 
Secretary to Government, Local Administra- 


tion and Social Welfare and others, Respon- 
dents. 


O. P. No. 8080 of 1972, 1D/-26-9-1972. 
~ Index Noete:—(A) Kerala Panchayats Act 
(82 of 1860), S. 89 — Governments power 
to interfere — The State Government has 
nS power to interfere with the exercise by 
the Panchayat of its rights to fill up vacare 
cies arising in the sanctioned post belong» 
ing to its service. (X-Ref: Kerala Panchayat 
(Establishment) Rules (1867), R. 5). 3) 

ara 


M. M, Pareed Pillay, for Petitioner 
Govt. Pleader, for Respondents. _ 


JUDGMENT: The petitioner before me 
is the Maniyur Panchayat represented by its 
Acting President and the challenge-in the 
writ petition is directed against the action 
of the State Government in issuing the com- 
munication Exhibit P-1 dated 80-5-1972 to 
the Executive Officer of the petitioner-Pan- 
chayat directing him that no appointment to 
any post in the Maniyur Panchayat should be 
made until her orders from Government. 
The titioner contends that the Governo- 
ment had no jurisdiction at all to issue any 
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such direction to the Executive Officer 
since there is no provision in the Kerala 
Panchayats Act or in any rules framed 
thereunder conferring such a power on’ the 
State Government. It is also alleged in the 
original petition that the impugned order 
causes great hardship to the Panchayat in 
its day-to-day administration and efficient 
working and that it stands in the way_ of 
filing up vacancies of two High School 
assistants in the Secondary School run by 
the Panchayat sesulting in considerable in- 
convenience to the students of said school. 
It would appear that a notice dated 23-3- 
1972 had been issued by the State Govern- 
ment proposing to supersede the Panchayat 
and calling upon the Panchayat to put for- 
ward its objections, if any, to the said pro- 
posal. The poco filed O.P. No. 2227 
of 1972 challenging the validity of that 
notice and had obtained an interim stay of 
further proceedings in that matter as per an 
order dated 1-5-1972 passed in C.M.P. 
No. 5688 of 1972. It is alleged by the 
petitioner that Exhibit P-1 which is impugn- 
ed in this case has been issued by the State 
Government only after the stay order was 
passed by this Court and that the said action 
is illegal on that ground as well. 


2. In the counter-affidavit filed on 
behalf of the State Government it is stated 
that the Government had received informa- 
tion that appointments were about to be 
made to many posts by the authorities of 
the Manivur Panchayat in respect of which 
a proposal for ot argon was pending and 
that it was therefore considered necessary to 
issue the impugned order Exhibit P-1 since 
the Government thought it proper not to 
allow the Panchayat to fill up the vacancies 
and thereby impose a financial burden on 
the Panchayat. In answer to the petitioner’s 
contention that the Government had no 
power to issue the impugned direction, it_is 
asserted in the counter-affidavit that under 
Sections 89 (2), 148 and 144 (8) (1) of the 
K. P. Act and Rule 5 of the Kerala Pancha- 
yat (Establishment) Rules, 1967 “the Gov- 
ernment have absolute control in the matter 
of appointment in Panchayats.” Reliance is 
also placed in the counter-affidavit on Sec- 
tions 55 and 56 of the Act as investing the 
Government with power to issue such direc- 
tions to a Panchayat. 


8. Section 4 (8) of the K.P, Act states 
that every panchayat shall be a body cor- 
porate having perpetual succession and a 
common seal; and subject to any restriction 
or qualification imposed by or under the 
Act or any other law, it shall be vested with 
the capacity of acquiring, holding and trans- 
ferring property, movable or immovable, of 
entering into contracts, and of doing 
things necessary, proper or expedient for the 
purposes for which it is constituted. Sec- 
tion 39 (2) relied on by the respondents 
merely confers powers on_the State Govern- 
ment to make rules regarding the authorities 
who may appoint the officers and servants 
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of panchayats other than the executive off- 
cers, and the classification, methods of re- 
cruitment, pay and allowances, discipline 
and conduct, and other conditions of service 
of such officers and servants. There is noth- 
ing in the said rule which empowers the 
Government to issue a direction to the Pan- 
chayat not to make any appointments for 
filling the vacancies of posts in its service. 
No doubt, under sub-section (1) of the same 
section power is conferred on the Director to 
fix the number, designations and grades, ete. 
of the officers and servants of every Pancha- 
at other than the Executive Officer. So 
ong as the Panchayat does not transgress 
the limitations imposed under Section 89 (1) 
regarding the number of posts sanctioned 
for its service, there is no power vested by 
the said sub-section either in the Director 
or in any other authority to interfere in the 
matter of filling up by the Panchayat of the 
vacancies arising in those sanctioned posts.) 
Sections 55 and 56 deal with the subject of 
dissolution and supersession of Panchayats 
and they have no relevancy for determining 
the validity of the impugned order siuce 
the panchayat in question has not so far 
een superseded. ‘The remaining two sec- 
tions of the Act relied on by the respon- 
„dents, namely, Sections 148 and 144 (3) 9 
are not even remotely relevant since the 
former deals with the delegation by the Gov- 
ernment of the powers vested in it in favour 
of any authority, officer or person and the 
tter is merely a provision conferring rights 
of appeal and revision on persons aggrieved 
by actions taken by the executive authority, 
to the Panchayat in the first instance and 
thereafter to the superior officers. Rule 
of the Kerala Panchayats Establishment 
Rules, 1967, relates only to the Director's 
power to fix the staff strength of Pancha- 
yats and does not advance the case of the 
respondents beyond what is contained in 
Section 39 (2) of the Act. No other provi- 
sion either in the Act or in the Rules con- 
fer a power on the State Government to in- 
terfere with the exercise by the Panchayat 
of its rights to fill up vacancies arising “in 
the sanctioned posts Facar to its service 
has been brought to my notice by the Gov- 
ernment Pleader appearing on behalf ofthe 
respondents. The resulting position is that 
the order Exhibit P-L must be held to be 
completely devoid of jurisdiction and hence 
illegal, 
4. The original petition is, therefore, 
allowed and Exhibit P-1 is quashed. The 
parties will bear their respective costs. 


Petition allowed. 
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AIR 1973 KERALA 125 (V 60 C 41) 
K. BHASKARAN, J. 
Tharu Cheru and another, Appellants 
V. Mary and others, Respondents. 
Second Appeal No. 338 of 1969, D/- 
7-8-1972. 


Index Note-—{A) Civil P. C. (1998), 
O. 21, R. 63 and S. 11 — A dismissal of a 
suit for setting aside the order on a claim 
petition dees not preclude the plaintiff from 
instituting a creditors suit under S. 53 
the T.P. Act. AIR 1967 SC 1890, Rel. on. 


(Para 2) 
Index Note:—(B) T. P. Act (1882), S. 53 
— Even if there is only a single creditor he 
can file a suit under this section to set aside 
fraudulent transfer. It is not the law that 
there should be more than one creditor in 
existence. AIR 1967 Ker 171 and AIR 1965 
Andh Pra 68 and AIR 1930 Mad 665, Rel. 
on. (Para 9) 
Indext Note: Limitation Act (1908), 
Arts. 120, 11 — a under S. 58 of the 
T.P. Act, 1882, to set aside a fraudulent 
transfer is governed by Art. 120 and not by 
Ast. 11. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1967 SC 1890 = (1967) 2 SCR 


125, Mangaru v. Taraknathii K 
AIR 1967 Ker 171 = 1967 Ker LT 
810, State Bank v. A. K. Nanan 9 


AIR 1965 Andh Pra 68 = (1965) T 
Andh WR 23, Bhaskara v. Credi- 
tors of Piler Khasim Saheb 9 
AIR 1963 SC 1150 = (1963) Supp 2 
SCR 55, Abdul Shookur Saheb v. 


Arji Papa Rao i 8, 11 
AIR 1963 Ker 356 = 1962 Ker LT 
801, Velama v. Raya Shenoy 8, 11 


ATR 1957 Andh Pra 61 = 1956 
Andh WR 1187 (FB),- Chimpi- 
ramma v. Subramanyam 7 

AIR 1945 Mad 333 = (1945) 2 Mad 
LJ 89 (F.B.), Narasimhachariar v. 
Raghava Padayachi 7 

AIR 1980 Mad 665 = 126 Ind Cas 
604, Mohideen v. Muhammad Mus- 


tappah : 9 
AIR 1923 Mad 295 = 44 Mad LJ 

141, K, Parambil Saharabi v. Chek- 

kutti 10 


Chandrasekharan and Chandrasekhara 
Menon, for Appellants; P. K. Kesavan Nair 
and K. N. Narayana Pillai, for Respondents. 


ORDER: The plaintiffs in O.S. No. 269 
of 1959 on the file of the Munsifs Court, 
Peruvambvoor, are the appellants. The suit 
is one for declaration that Exhibit P-1, sale 


deed dated 5-1-1951, is in fraud of the cre- . 


ditors and is, therefore, liable to be can- 
celled. The trial Court dismissed the suit 
holding that the suit is barred by limitation. 
This finding of the trial Court was upheld 


by the Additional District Court, Parur, in 


AS. No. 144 of 1964 filed by the defeated: 


plaintiffs. 
KP/AQ/G275/72/RSK 
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2. In the second appeal the main 
grounds raised are that the Courts below 
are in error in holding that the suit is bar- 
red by limitation, that being a suit under 
Section 53 of the Transfer of Property Act, 
the proper provision applicable is Article 
120, not Article 11 of the Limitation Act of 
1908, that the suit is not barred by res judi- 
cata, and that the plaintiff, even as a single 
creditor, is entitled to bring a suit under 
Section 58 of the Transfer of Property Act 

3. The facts of the case, briefly 
stated, are as follows; The first plaintiff to 
whom the second defendant owed money, 
obtained a decree in O,S. No. 38 of 195! 
on the file of the Munsiff of Trichur. In exe- 
cution of that decree the _ plaintiff-decree- 
holder attached the plaint schedule property. 
The first defendant put in a claim stating 
that under Exhibit P-1 sale deed she is the 
owner of the property and that the second 
defendant had absolutely no interest what- 
soever in that item, This claim was uplield 
as per the order dated 24-11-1956. There-. 
after the Ist plaintiff instituted O.S. No. 38% 
of 1957 on the file of the Munsiff’s Court, 
Perumbavoor, for setting aside the order on 
the claim petition. That suit was filed on 
4-12-1957, one year and ten days after the 
-passing of the order on the claim petition. 
That suit was dismissed on the ground that 
under Art. 11 of the Limitation Act. a suit 
under Order XXI, Rule 63 of the Code of 
Ciyil Procedure ought to have been fil 
within one year from the date of the order 
on the claim petition. The first plaintiff 
took up the matter in appeal, A.S. No. 242 
of 1958 on the file of the Additional Dis- 
trict Court, Parur, but without success. 

4, Subsequently, it would appear 
that the frst plaintiffs right was transterred 
to the second plaintiff and the plaintiffs 1 
and 2 jointly instituted O.S. No. 269 of 1959 
purporting it to be a suit under Sectioa 58 
of the Transfer of Property Act, impleadin 


_ defendants 3 to 6, besides defendants 1 an 


2. It was alleged that defendants 8 to 6 
are impleaded, as they are understood to be 
the other creditors of the second defendant. 
The prayer in the suit was for a declaration 
that Exhibit P-1, sale deed, is vitiated by 
fraud to defeat the creditors of the second 
di a and, therefore, liable to be can- 
celled. 

5. Defendants 1 and 2 contended 
that the suit is barred by res judicata by 
reason of the decree in A.S. No. 241 of 1958 
of the Additional District Court, Parur and 
also that it is barred by limitation. Defen- 
dants 8 to 5 filed statement stating that no 
amount is due to them from the second de- 
fendant. The 6th defendant, the State of 
Kerala represented by the Chief Secretary 
to Government, filed a statement stating that 

the Government was 


the amount due to 
dy paid. 
6. The trial Court tried issues $ 
and 4, which Dooney related to the 
question of res judicata and limitation as 
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pinin issues and found that the suit is 
ed by res judicata as well as limitation 
and, therefore, dismissed the suit without 
going into the other questions, though as 
many as 17 issues were raised in the suit. 
Aggrieved by the decision of the trial Court, 
the plaintiffs took up the matter in appeal 
in A.S. No. 144 of 1964 on the file of the 
Additional District Court, Parur. The Jearn- 
ed District Judge also held that the suit is 
barred by limitation, holding that the proper 
article applicable is Article 11, not Article 
120, of the Limitation Act. The first ap- 
pellate Court did not consider other ques- 
tions; in paragraph 5 of the judgment the 
only question for consideration is set out 
to he “whether it is Article 11 of the Limi- 
tation Act or Article 120 that is applicable”. 
This point alone has been considered in the 
discussion under paragraph 6 of the judg- 
ment. Having held that the suit is barred 
by limitation, the learned District Judge 
dismissed the appeal with costs. It is against 
the judgment and decree of the first appel- 
late Court confirming the judgment and de- 
cree of the trial Court that this appeal 
been filed by the plaintiffs. 


7. The learned District Judge seems 

to think that, as the present suit, O.S. 

No. 269 of 1959, is noť brought within one 

year after the date on which the claim was 

allowed, this suit is not maintainable. I do 

not think that this view of the learned Dis- 

trict Judge is correct. No doubt, a suit 

‘under Order XXI, Rule 68, Civil P. C., has 
to be brought within one year from the date 

on which the order on the claim petition is 

passed. It is precisely for thatreason that 

the suit O.S. No. 387 of 1957 was dismiss- 

ed, as the suit was brought only on 4-12- 

1957 whereas the order on the claim peti- 

tion was passed on 24-11-1956. That suit 

was under Order XXI, Rule 63 of the Civil 

P.C., for setting aside the order on the 

claim petition. The ground alleged was that 

Exhibit P-L sale deed dated 5-1-1951 eze- 

cuted by the second defendant in favour: of 

his wife, the first defendant, was a sham 

document. ‘That suit, however, was not a 

- ereditor’s suit under Section 58 of the Trans- 
fer of Property Act. The question then is 

whether the decision in O.S. No. 887 

1957, as confirmed by the decree in A,S. 
No. 241 of 1958, is a bar to the institution 
of the present suit, O.S. No. 269 of 1959. 
The suit O.S. No. 887 of 1957 was merely 
a suit for pete aside the order on the 
claim petition on the aonad that Exhibit P-1 
sale ded by the husband in favour of the 
wife was a sham document not intended to 
þe acted upon. The decision in that suit can 
bind the decree-holder only with respect to 
the execution of the decree for the realisa- 
tion of which the property was attached. 
This is the view that was taken in the Full 
Bench decision of the Madras High Court in 
Narasimhachariar v. Raghava Padayachi 


(AIR 1945 Mad 888): | 


Tharu Cheru v. Mary (K, Bhaskaran J.J 
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Tenet ahs an order on a claim petition 
fled under O. 21, R. 58 or a decree in a 
suit filed under R. 63 does not extend be- 
yond the execution of the decree which has 
given rise to those proceedings.” 
A Full Bench of the Andhra Pradesh High 
Court also has taken a similar view in Chim- 
piramma v. Subramanyam (AIR 1957 Andh 
Pra 61 ere Subba Rao, C. J., who deli- 
vered the judgment of the Full Bench had 
quoted, with agreement, the decision of the 
Full Bench of the Madras High Court in 
AIR 1945 Mad 888 referred to above. The 
Supreme Court also had occasion to consider 
is point in Mangru v. ‘Taraknathji (AIR 
1967 SC 1890) and it was held as follows: 
“in view of the orders passed against 
the ‘plaintiff in the claim proceedings and his 
failure to institute suits under O. 21, R. 63, 
the plaintiff was precluded from claiming 
that he had the right to attach the suit lands 
in execution of his money decree, but tbat 
did not preclude him from claiming that he 
had the right to sell the lands in execution 
of his mortgage decree.” 


From the dictum laid down by the Supreme 


‘Court it is clear that an order on a claim 
petition under O, 21, R. 58 of the Code of 
Civil Procedure, or a decree in a suit under 
O. 21, R. 68 for setting aside an order on a 
claim petition, would preclude the decree- 
holder from claiming that he had the right 
to attach the property in question in execu< 
tion- of the very same decree, but does not 
preclude the decree-holder from attaching 
the same property in execution of another, 
decree he may have. This being the cor- 
rect position, the view taken by the Courts 
below that, because thé plaintiffs’ suit O.S. 
No. 887 of 1957 for setting aside the order 
on the claim petition was dismissed, the 
plaintiff is precluded from instituting another 
suit, a creditors suit under Section 53 of 
the Transfer of Property Act and Order 1, 
Rule 8 of the Civil P.C. is wrong. 

8. The learned counsel appearing 
for the respondent points out that the suit 
O.S. No. 387 of 1957 itself could have been 
instituted only as a representative suit and, 
therefore, the present suit is incompetent. 


In support of the proposition that a suit 
under O. 21, R. 68 ought to be a representa- 
tive suit, my attention has been wn to 


two decisions, one of this Court and the 


other of the Supreme Court. In Velama v. 
Raya Shenoy WK Ker LT 801 = (AIR 
1963 Ker 856),) Govindan Nair, J., held 


as follows: ~ 

“Section 53 of the Transfer of Property 
ecific remedy for avoiding 
a document which is meant to defeat or de- 
lay creditors. If the principles in that sec- 


. Hon are invoked, the action must be a re 


presentative one. Since the benefit of such 
an action can and must accrue to the whole 
‘body of creditors, they must be brought on 
record. Order 21, Rule 63 merely provides 
that the order passed on the claim petition 
shall be final subject to the decision in a 


pru 
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suit instituted for vacating that order. Such 
suits may be filed on various grounds. Where 
it is contended, that the document was exe- 
cuted for defeating the creditors of the 
debtor, the plaintiff seeking to set aside an 
order passed in execution is relying on the 
principle embodied in S. 53 of the Transfer 
of Property Act for the purposes of achieving 
the end of having the order vacated. ere- 
fore, the suit should have been brought by 
the plaintif as a representative one on Be- 
half of the body of creditors and after com- 
plying with the provisions of Order 1, 
Rule 8.” Gite 
This view has been expresse y the 
Supreme Court also in Abdul, Shukoor Saheb 
v. Arji Papa Rao (AIR 1963 SC 1150), in 
which case it was held that— 

“......it was_merely to have a uniform 

rule and to avoid conflicting decisions that 
the third paragraph was insérted in Sec- 
tion 58 (1) so that after the amendment, the 
rule that a suit by a creditor should be 
brought in a representative capacity would 
apply as much to a suit to set aside a sum- 
mary order under O. 21, R. 63, as to cther 
suits.” 
The ruling in the two decisions referred to 
above fama be. applied to the facts of 
this case. Firstly, the suit O.S. No. 887 of 
1957 was not purported to be a creditors 
suit under Section 53 of the Transfer o 
Property Act. Secondly, the suit OS. 
No. 387 of 1957 was for setting aside the 
order on the claim petition on the ground 
that Exhibit P-L sale deed dated 5-1-1951 
was a-sham document. It is significant to 
note that it was a suit for the cancellation of 
the sale deed or for the avoidance of the 
transfer on the ground that the sale is in 
fraud of the creditors. It may be that a suit 
under O, 21, R. 63 based on the allegation 
that the transfer is in fraud of creditors has 
to be brought as a representative suit for 
and on behalf of all the creditors; otherwise 
that suit may have to fail on that ground, 
However, a decision in a suit purported to 
be under O. 21, R. 68 alleging the transfer 
deed to be a sham document not intended to 
be acted upon will not operate as res judi- 
cata against the decree-holder instituting 
another suit seeking a declaration that the 
impugned sale is one in fraud of the credi- 
tors and is not binding on the creditors in- 
cluding the plaintiff. I, therefore, hold that 
the decision in O.S. No. 387 of 1957 does 
not operate as res judicata against the pre- 
sent suit, O.S. No. 269 of 1959. 


9. ‘The Courts below have also held 
that this cannot be characterised to he a 
representative suit under Section 53 of the 
Transfer of Property Act, for the reason that 
defendants 3 to 5 have filed a statement 
that no amount was due to them from the 
second defendant, and the 6th deferidant had 
also filed a statement stating that whatever 
money was due from the second defendant 
had already been realised, leaving the plain- 
tiff alone as the sole creditor. The assump- 
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tor cannot bring a suit under Section 53 of 
the Transfer of Property Act does not ap- 
pear to be correct, In Mohideen v. Muham- 
mad Mustappah (AIR 1980 Mad 665), it 


has ‘been held that— 
“If there be only one creditor, then the 
act of the debtor in transferring all his pro- 
to a stranger with a view to secrete 
e same and defeat the creditor would be 
fraudulent and the transfer could be set 
aside if the transferee had notice of the cir- 
cumstances, and of the debtor’s evil de 


don . 

‘A’ Division Bench of the Andhra Pradesh 

High Court in Bhaskara v. Creditors of Piler 

K Saheb (AIR .1985 Andh Pra 68) has held 
us 


“Section 53 applies even where a debtor 
npe of his property with the intention of 
defeating one single creditor. There is no 
distinction between a case where a transferor 
had a single creditor and a-case where he 
had several creditors.” 

ghavan J., as he was then, in State Bank 
v. A. K. Nanan (AIR 1967 Ker 171) held 
as follows: 


“It is true that. there is no other credi- 
tor of the first defendant; still it is not ne- 
ce to bring a suit within Section 59 
that there should be another creditor exist- 
ing to the knowledge of the plaintiff. The 
recitals in thé amended plaint and the pra- 
yers therein indicate that the suit was insti- 
tuted for the Bank and also for and on be~ 
half of all the other creditors of the first 
defendant, if any. The law does not require 

at at the time of the institution of the 
suit more than one creditor should be in 
existence.” 
I am in agreement with the view taken b 
Raghavan J., in the decision referred to 
above and hold that the Courts below were 
in error in holding that the suit was not 
maintainable under Section 53 of the Trans- 
fer of Property Act inasmuch as out of the 
alleged creditors defendants 8 to 5 stated 
that no amount was due to them from the 
2nd defendant and the 6th defendant filed:a 
statement to the effect that money due to 
the Government from the 2nd defendant has 
already been realised, 


10. 


“The combined effect of Order 21, Rule 
68, Civil Procedure Code and Article 11 of 
the Limitation Act is to cut down the usual 
period of limitation which in many instances 
is 12 years to a year when the case falls 


within the terms of the said sections. The 
result is if a. person whose property is 
attached takes no steps under the summary 


avaiilable to him to get his right 
he has the usual period of ret 


2 


procedure 
establi 


998 Ker,  [Pr. 1] 


tation. But if he prefers a claim and an 
order is made against him he is bound to 
file a regular suit within a year of the order.” 


11. To my mind the decision refer- 
fed to above could have application only to 
cases where the suits are filed under O. 21, 
R. 63, Civil P.C. Of course, as has already 
been held in 1962 Ker LT 801 = (AIR 
1963 Ker 356} and AIR 1963 SC 1150, such 
a suit to be valid has to be filed under Sec- 
tion 53 of the Transfer of Property Act also 
fnasmuch as the declaration sought for is 
that the transfer is fraudulent of creditors. 
However, where the suit-(as in the case of 
O,S. No. 887 of 1957 here) is not pu 
to be one under Section 58 of the Transfer 
of Property Act alleging specifically fraud, 
to defeat creditors, as a pod, it cannot be 
held that the decree-holder is precluded 
from bringing a representative suit bécause 
the cause of action does not depend upon 
the order on the claim petition. No doubt, 
in the present suit also, there is a paver for 
a declaration that the decree-holder would 
be entitled to proceed against the property 
that was attached in execution of the decree 
in O.S. No. 88 of 1951. While I hold that 
that prayer cannot be granted, there is no 
justification or legal basis for holding that 
the present suit which is in essence and sub- 
stance one for declaration that Exhibit P-1 
sale deed dated 5-1-1951 is a transfer in 
fraud of creditors, and that the creditors are 
entitled to proceed against that property for 
realisation of the amounts due to them. I 
also make it clear that the appellant is not 
entitled to proceed against the plaint sche- 
dule property in execution of the decree in 
O.S. No. 88 of 1951 on the file of the Mun- 
siffs Court, Trichur. 


The result is that I hold the proper arti- 
cle applicable to the case on hand on the 
uestion of limitation is Article 120, not 

ticle 11, of the Limitation Act of 1908 
and that the Courts below were in error in 
holding that the suit is barred by limitation. 
The Courts below have also gone wrong in 
taking the view that where there is only one 
creditor, a suit under Section 58 of the 
Transfer of Property Act cannot be brought. 
I also hold that the dismissal of the suit 
OS, No. 887 of 1957 does not operate as a 
þar to the present suit for a declaration 
under Seciton”53 of the Transfer of Pro- 
perty Act that Exhibit P-1 sale deed is in 

ud of creditors. The trial Court disposed 
of the suit without a trial on all issues, only 
on the basis of the finding entered on_the 
preliminary issues Nos. 3 and 4 which dealt 
with the questions of res judicata and limita- 
tion. The first appellate Court has consi- 
dered only the question of limitation. My 
conclusion, in the light of the foregoing dis- 
cussion, being that the findings of the Courts 
below on both these issues are erroneous, I 
ents and decrees of the 
remand the matter to the 
fresh disposal as expedi 

The court-fee paid by 


get aside the jud 
Courts below an 
trial Court for a 


tlously as possible. 
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ALR. 


the appellant in this second appeal will be 
ar 1a No order as to ae in this 
second appeal, 

a Ordered accordingly. 


, 





AIR 1973 KERALA 128 (V 60 C 42) 
G. VISWANATHA IYER, J. 


P. K. Paran, Petitioner v, Smt. Achamma, 
Respondent. 


C.R.P. No. 959 of 1972, -l1~ 
1972. o. 959 o D/-30-1L 


Index Note:—(A) Kerala Land Reforms 
(Tenancy) Rules (1970), R. 77 — Purchase 


of kudikidappu land — Market value — 
Fixation. 


_ Brief Note:—{A) Fixation of purchase 
pe of land to be pochad under R. 77 
as to be based on the principles telating to 
determination of market value as enunciated 
in provisions of Kerala Land Acquisition 
Act, 1961. Hence, the order of Land Tri- 
bunal permitting purchase of the land in 
which kudikidappu was situate and fixing the 
purchase price without taking into account 
the statutory i ag and giving opportu- 
nity to raise objections, cannot validly stand. 
(Paras 1, 2) 
_ N, K. Sreedharan and M. A. T. Pai, 
i tos O. O. Mathew, for Respon- 
en . 


- ORDER: The respondent in an applica- 
tion for purchase of kodikidappu filed under 
Section 80-B of the Land Reforms Act be- 
fore the Land Tribunal, Mullassery, is the ' 
revision petitioner. The applicant for pur- 
chase of kudikidappu alleged that he is a 
kudikidappukaran entitled to purchase the 
kudikidappu arid so he applied under Sec- 
tion 80-B. Notice of that application was . 
served on the _ respondent-revision-peti- 
tioner. He contended that the kudikidappu ' 
is situate in a very inconvenient place in 
the property causing hindrance to in- 
dustrial use of the same. He further stated 
that kudikidappu may either be shifted to 
the corner of the property or he will pur- 
chase a land to which the kudikidappukaran 
may be asked to shift. On receipt of this 
the Land Tribunal directed the revision peti- 
tioner to make a proper application and also 
to furnish the details as required under Rule 
80 of the Land Reforms ‘Tenancy Rules. 
Nothing was done in pursuance to this. The 
Land Tribunal, therefore, directed the Re- 
venue Inspector to prepare a sketch and a 
valuation statement showing the value of the 
kudikidappu and 10 cents of land around it. 
That report was received on 21-6-1971 and 
the case was adjourned to 8-11-1971 for 
objection, if any, on this report of the Re- 
venue Inspector. In the meanwhile, on 
the assumption that he had been declared 
ex parte the revision petitioner filed an ap- 
plication to set aside the ex parte order pass- 
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ed against him. He also engaged a counsel: 
The Land Tribunal dismissed that_applica- 
tion on 8-11-1971 and onthe same day passe 
ed orders accepting the valuation statement 
and allowing the application for purchase of 
the kudikidappu. appeal was filed before 
the Appellate Authority challenging the cor- 
rectness of this order and it was contended 
that the revision petitioner has filed an ap- 
lication under Section 77 to shift the ku 

dappu to another place and, therefore, the 
application for purchase of the kudikidappu 
should be kept pending until the former ap- 
plication is Espoo of by the- Land Tribu- 
mal. It was also contended that the valud- 
tion fixed by the Land Tribunal is highly 
arbitrary and not in conformity wi the 
rules laid down for fixing the value. The 
Appellate Authority rejected both the con- 
tentions and dismissed the appeal. Hence 
this revision petition. 


2, In the view that I take of the 
unsatisfactory nature of the order passed by 
e Land Tribunal in fixing the _ purchase 
price of the’ kudikidappu and 10 cents 
around it, I do not deem it necessary to con- 
sider the revision petitioner's prayer, that, 
until the application to shift the kudikidappu 
is disposed of, the oppliration for purchase 
of the kudikidappu should be kept pending. 
When the Land Tribunal finds that the ap- 
plicant is a kudikidappukaran entitled to 
purchase the kudikidappi, the purchase price 
payable should be fixed and specified in the 
order. Rules have been framed for the fixa- 
ton of the market value on the basis of 
which the purchase price has to be fixed. 
Rule 77 provides that as far as possible the 
land adjoining the kudikidappu which is 
necessary or useful for the convenient enjoy- 
ment of the kudikidappu must be made 
available for purchase. This should cause 
the least inconvenience to the person in pos- 
session of the land in which the kudikidappu 
is situate. The same rule also provides that 
the market value of the land to be purchased 
by the kudikidappukaran should be deter- 
mined in the manner provided in the Kerala 
Land Acquisition. Act, 1961, for the acqui- 
sition of land under that Act. So, the Land 
Tribunal must consider these claims of the 
kudikidappukaran and the person in posses- 
sion of the land and the market value must 
be determined in accordance with the provi- 
sions of the Land Acquisition Act and on 
that basis the purchase price payable by the 
kudikidappukaran must also be fixed. These 
are statutory requirements . and the order 
must show that the Land Tribunal has taken 
these into account in fixing the location of 
the kudikidappu and also in fixing the pur- 
chase price. A perusal of the Revenue In- 
spector's sketch and valuation statement 
which have been accepted by the Land Tri- 
bunal shows that these factors have not been 
taken into account by the Land Tribunal. 
The sketch shows that the plot allowed to 
be purchased is situated in the middle of 
1973 Ker/9 VI G—27 
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the property and in an inconvenient place 
That apart, none’ of the provisions of the 
Land equetioa Act are seen to have been 
followed by the Revenue ector in fixing 
the land value and value of improvements 
in the plot allowed to be purchased. The 
Revenue Inspector has only said t he 
has fixed Rs.75 per cent as land value be- 


cause the property lies adjacent to a river 


and is likely to be flooded during the rainy 
season. ether this price is the prevailing 


tice in the locality, whether the fixation is 
ased on any document are not stated. The 
details necessary to value the trees have not 
been given. A vague statement showing the 
age and the probable yield of the trees and 
their value alone is filed. This is quite un- 
satisfactory and even though the respondent 
had not filed objection it was the duty of 
the Land Tribunal to have gone into the 
valuation statement and seen whether the 
rovisions of the Land Acquisition Act have 
been followed in fixing the value before ac- 
cepting the Revenue Inspector’s statement. 
ere is also much force in the statement 
of the revision petitioner that he was not 
given sufficient opportunity to file his objec- 
tion on the valuation statement. According 
to him, as he was under a bona fide impres- 
sion that he has been declared ex parte he 
thought that he should first get that order 
set aside before he can file objections. When 
the Land Tribunal found that he has not 
been declared ex parte, should have allow- 
ed him another opportunity to file objection 
and disposed of the application only after 
considering whether the rules have been fol- 
lowed in fixing the market value of the 
land. I feel and justice requires that an 
opportunity must be given to the revision 
etitioner to file his objections, if any, to 
e valuation statement and sketch submitted 
by the Revenue Inspector, Before passing 
any order on the Revenue Inspector’s state- 
ment it is the duty of the Land Tribunal to 
see whether the principles of Land Acqui- 
sition Act have been followed in fixing the 
market bree of the land allowed to be pur- 
chased by the kudikidappukaran. 


3. — In the result, I set aside the 
orders of the Land Tribunal and of the Ap- 
pellate Authority and remand the matter to 
the Land Tribunal for a de yovo.considera- 
tion in the light of the observations made 
above. It will be open to the revision peti- 
ae to urge botore ue vend mo ae 
claim regarding his right under Section 77. 
The parties shall bear their costs. 


Case remanded. 


his ` 
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G. VISWANATHA IYER, J. 

Penakkot Ayisha, Petitioner v. Koda- 
chery Thazham Pottayil Kunhathutty, Res- 
pondent. 

C. R.P. No. 679'of 1972, D/- 20-il- 
1972. 

Index Note:— (A) Kerala Land Re- 
forms (Tenancy) Rules (1964), R. 187 — 
Conclusion of Land Tribunal based on local 
inspection made by itself —- Validity. (X- 
Ref:— Kerala Land Reforms Act (10 of 
1964), Ss. 105-A, 80-B.) 


Brief Note:— (A) The conclusion of 
Land Tribunal about the value of a build- 
ing in application under S. 80-B for pur- 
chase of kudikidappu, if based on local ins- 
pection made by the Land Tribunal itself 
and without referring to the report of the 
Advocate Commissioner appointed b the 
Land Tribunal for the purpose, is egal. 
Case law discussed. Paras 5, 6) 
Cases Referred: Chronological Paras 
AIR 1971 SC 2540 = (1970) 8 SCC 
. 831, Ugam Singh v. Kesrimal 
ILR (1907) 31 Bom 381 = 84 Ind 

App 115 (PC), Kessowji  Issur 

v. Great Indian Peninsula Rly. Co. 5 
(1901) 1 Ch D 185, London General 

Omnibus Co. v. Lavell 

P. Ramakrishnan Nair, for Petitioner; 
Joseph Franklin, for Respondent. 


ORDER:— The respondent in an ap- 
plication before the Land Tribunal for pur- 
chase of kudikidappu is the revision peti- 
tioner, According to the applicant, she is 
a kudikidappukari entitled to apply. for pur- 
. chase of the kudikidappu under Section 80-B 
of the Land Reforms Act. On that basis, 
an application was put in before the Land 
Tribunal. The revision petitioner who was 
respondent, took objection. to this applica- 
tion mainly on two grounds. The first ob- 
jection was that the applicant is not a kudi- 
kdeppukarn, The building that she is in 
occupation, was constructed about 10 years 
back at a cost of Rs. 2,500 and secondly 
that the respondent is having only less than 
1 acre and Therefore, the application for pur- 
chase of kudikidappu is not maintainable 
before the expiry of two years provided for 
the respondent to make an application be- 
fore the Govefnment for acquisition of other 
land to which the kudikidappu may 
shifted. . ; 
The Land Tribunal after this objection 
was received, directed an inquiry to be made 
by the Revenue Inspector as regards the 
value of the building. The Revenue Inspec- 
tor submitted the report dated 28-1-1971 in 
which the value of the building was stated 
to be Rs. 800/-. This assessment was ob- 
jected to by the revision petitioner, and the 
revision petitioner, by a separate applicaticn, 
moved the Land Tribunal for issuing a com- 
mission to any advocate to make a local 
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`a kudikidappukari. 
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inspection and submit a report as regards 
the value of the building, That was allow- 
ed. The Advocate Commissioner made a lo- 

inspection and submitted a report and 
an account on 8-8-1971. per his ac- 
count, the building is about 6 years old 
and worth Rs. 809.50. When this report 
was received, the Land Tribunal even with- 
out any motion from the applicant passed 
an order. on 4-3-1871 which reads thus:— 


“Petitioner present. Respondent through 
Advocate. Commission report receive 
(valued more than Rs. 750). Land Tribunal 
to inspect the site and house”. 
and the case was adjourned to 22-8-1977, 
On 22-3-1971 in the order sheet (maintain- 
ed_as per Rule 103 of the Tenancy Rules 
1970) the Land Tribunal made the follow- 
ing order:— 

, Respondent through Advocate, Land 
Tribunal to inspect on 7-4-1971. Adjourned 
to 12-4-1971”. | 
On 12-4-1971 this is what is entered in the 
order sheet;— 

“Petitioner present. Respondent throu 
Advocate. Land Tribunal inspected. The 
value of the house at the time of constru- 
ction is less than Rs. 750. Petition for 
Paes not filed in time. Petitioner js a 
kudikidappukaran, Special Revenue Inspec- 
tor will inspect and value 10 cents of land 
in the present kudikidappu with all -details, 
Adjourned to 29-4-1971. 

Again, this is what is written on 29-4-19%1 
in the order sheet: : 


“Petitioner present. Respondent through 
Advocate. Special Revenue Inspectors re- 
port received. There is objection, Adjoura- 
ed to 31-5-1971”. 
On 31-5-1971 the respondent filed objection 
to the Revenue Inspectors second report, 
On the same day the Land Tribunal passed 
the order allowing the petition for purchase 
of kudikidappu, and directed the deposit of 
the instalments as provided for under the 
Act. Against this order an appeal was filed 
before the Appellate Authority. The’ Appel- 
late Authority confirmed the order of the 
Land Tribunal and dismissed the appeal. It 
is against this that the present revision peti 
tion has been filed. 

2. From what has been stated above 
it can be seen that the Land Tribunal hag 
come to the conclusion that the petitioner 
is a kudikidappukeri on the basis of the lo- 
cal inspection made by the Land Tribunal. . 
In this connection I may also state that ag 
per the Land Tribunal’s local inspection re- 

ort the building is worth Rs. 570/- and de- 

ucting certain amount for depreciation the 
value will be only: round about Rs. 300/-. 
It is this inspection report that has been 
made use of by the Land Tribunal to come 
to the conclusion that the building was valu- 
ed less than Rs. 750/- at the time of cons- 
truction and that the petitioner therefore is 
The Land Tribunal be 
fore making the local inspection did noë 
pass any order as to why the Advocate 
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Commissioner’s report cannot be accepted 
and even in the order passed on 81-5-1971 
he did not state any reason why the Advo- 
cate Commissioner’s report cannot be accept- 


He only observed that there is a dis- 
crepancy as regards the age given in the re- 
port. If there is a report as regards the 
value of the building before it is considered 
or acted upon it is open to both the parties 
to take such objections as they deem proper 
and if necessary, examine the Commissioner 
and try to show that their objections are 
well founded. When the Land Tribunal 
himself makes the local inspection and makes 
areport it will be rather very embarrassing for 
any of the parties to take objection to that 
report and let in evidence regarding their 
objection. If they went to substantiate their 
objection, they may have to examine the 
Land Tribuna md question the basis of his 
conclusion as regards the value which he 
has fixed. It is needless to say that he him- 


self is the person who has to decide, this, 


question. In such a situation the Land Tri- 


Þunal should not have based a conclusion , 


on his local inspection. The rules framed 
under the Act do not warrant such a step 
by the Land Tribunal. 


8. The relevant prorina: of the 
‘Act and the Rules framed under that may 
be noticed in this connection. Sections 80-A 
to 80-G only direct that an enquiry as may 
be prescribed by rules should be made and 
orders passed on the application. Sec- 
tion 105A (2) allows the Land Tribunal to 
depute officers appointed under sub-sec. (1) 
of that section to make a local enquiry, in- 
vestigation or inspection and collect data. 
Their report and records submitted by them 
ill be evidence. 
Section allows the examination of these offi- 
cers by the Land Tribunal, Rules 82 and 
83 of the Rules permit an enquiry to be 
made through a member of the staff of the 
Land Tribunal to ascertain the details refer- 
red to in those rules. Rule 92 enables the 
Land Tribunal to issue a commission. The 
reports of the member of the staff and of 
the Commissioner can be objected to. These 
persons can be examined and cross-examined 
and the Land Tribunal can either accept or 
reject their report in passing orders under 
Section 80-B. The only provision which 
enables a local inspection to be made by 
the Tribunal is Rule 187. That rule reads 
as follows:— 


“187. Power to inspect- The Land 
Tribunal or the Land Board or any other 
authority or officer may, at any stage -of 
the proceedings, inspect any property or 
thing concerning which any question may 
arise. j 
This corresponding to O. 18, R. 18, C.P.C. 
which is as follows:— . 

“18. Power of Court to inspect, — The 
Court may at any stage of a suit inspect any 
property or thing concerning which any 
question may arise . , 
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Sub-section (8) to that- 
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4. In interpreting Rule 4 of Or. 50 
of the Rules of the:Supreme Court (similar 
to Order 18, Rule 18, C. P. C, an 
Rule 187 of the Tenancy Rules) Lord Al- 
verstone C. J. in London General Omnibus 
Co. Ltd. v. Lavell, (1901) 1 Ch D 185 at 
p. 188, observed as follows:— ` 


“It is quite true that by R. 4 of O, 50, 
it is provided that the Judge may inspect 
“any property or thing concerning which any 
question may arise,” in the action; but I 
have never heard it said, and speaking for 
myself, I should be very sorry to Ao 
the idea, that the Judge is entitled to put 
a view in the place of evidence. A view, 
as I haye always understood, is for the pur- 
pose of enabling the tribunal to understand 
the questions that are being raised, to follow 
the evidence, and to apply the evidence.” 


5. The Privy Council in (1907) ILR 31 Bom 
881 (PC) reversed the decision of the Bom- 
bay Hiss Court in appeal solely on the basis 
of the local inspection made by the Judges. 
All the High Courts in this country have 
followed this principle. The Supreme Court 
recently had occasion to refer to this point 
in Ugam Singh and Mishrimal v. Kesrimal, 
(1970) 8 SCC 831 = (AIR 1971 SC 2540) 
and their Lordships proceeded to decide the 
case before them accepting this principle as 
correct. At page 838 their Lordships ob- 
served thus: 


“The judgment in our view is not has- 
ed solely on the result of personal inspection 
made by the Trial Judge, which inspection 
was for the a of understanding the 
evidence in the case and has been so used 
by the Trial Judge. We must therefore, re- 
ject the contention of the learned Advocate 
for the appellants that the finding in respect 
of the idol is vitiated. In this view it is 
not necessary to deal with any of the deci- 
sions referred to before us.” 

e same interpretation must be given to` 
Rule 187 as it conforms to reason and fair- 
lay in the determination of rights of parties 
y any Tribunal whether it is a Court or 
not. Rule 187 does not enable the Land 
Tribunal to make use of his inspection re- 
port to base his conclusion. The object of 
this provision is only to enable the Tribunal 
to understand questions that are being rais- 
ed and to follow and apply the evidence. 
The purpose of local inspection is not to 
bring fresh evidence on record or to substi- 
tute it for evidence but is only to assist in 
the appreciation of the evidence. Unfortu- 
nately this is not what has been done in 
this case. The Tribunal’s conclusion is en- 
tirely based on its inspection report. Thus 
the ‘procedure adopted by the Land Tribu- 
in aig is conclusion on his inspection 
report is clearly unjustified and illegal. Tt 
cannot be supported in law. 


6. Tf the Land Tribunal’s inspection 
report as regards the value of the building 
cannot be taken into account, then the only 
other evidence in this case as regards the 
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value is the Advocate Commissioners re- 
rt which 


states that the value of the 
uilding is more than Rs. 750/-. In the 
nature of this case since this report has not 
been considered and a finding recorded by 
the Land Tribunal, I am not entering any 
finding as regards the correctness of the 
value fixed by the Advocate-Commissioner. 
In the circumstances of this case, the con- 
clusion arrived at by the Land Tribunal 
based on his own local inspection is clearly 
unwarranted and that order has to be set 
aside. The fact that there was an appeal 
against that order and the Appellate Autho- 
rity dismissed that appeal is no ground to 
say that what has been done by the Land 
Tribunal is correct. Even in appeal there 
has not been a proper consideration of the 
evidence in the ease. If the Advocate-Com- 
missioner’s report after consideration is not 
acceptable for any reason, it will be open 
to the Land Tribunal to direct a fresh re- 
port to be prepared as regards the value of 

e building. 


[Prs. 1-8] 


7. The other contention which was 
raised by the respondent-revision petitioner 
is that she has got only less than one acre 
of land and therefore, this application for 
pocho of the kudikidappu, should not 

vo been entertained before, the expiry of 
two years within which she could apply bè- 
‘fore the Government for acquisition of ano- 
ther site to which the kudikidappu can be 
shifted, The Land Tribunal has, in the 
order sheet dated 12-1-1971, clearly observ- 
ed that the respondent and her husband to- 
gether have more than one acre of 
That has not been shown to be i 
They constitute a family and in calculating 
the total extent held by a person who is a 
member of a family the extent of the land 
held by any member of his family shall be 
taken into consideration (See Sec. '75 (8), Ex- 
planation (b) and S. 80-B (12) (b). There- 
‘ore, the revision petitioner is not entitled 
to reopen this question over again. 


Nate 
the Land ‘Tribunal for a de novo considera- 
tion as regards the question whether the ap- 
licant for paha of the onar is a 
dikidappukari or not. There bo no 


order as to costs. . 
Order accordingly. 
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Damodara Menon, Petitioner v. Variath 
and another, Respondents. 
C. R. P. No. 287 of 1970, D/- 27-10- 


1972. 

Index Note:— (A) Kerala Land Re- 
forms Act (1 of 1964), S. 3 (1) (vi) and 
Forms Act, (ted by Act of 1968) — AP- 
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Damodara v. Variath (Bhaskaran M) 


ALR. 


pie bility of proviso authorising fixation of 
air rent to tenancy created by holder of 
fife interest. 
jax „Brief Note:— (A) Proviso to Section 3 
(1) inserted by the amendment and authoris- 
ing application for fixation of fair rent even 
in respect of tenancies created by holder of 
life interest having been made applicable to 
applications of such tenants pending at the 
time of amendment, maintainability of such 
application cannot be challenged on the 
ound that it related to tenancy created by 
e holder of life interest or that it was fil- 
ed before the amendment. er, it can- 
not be challenged on ground of death of 
the holder during the pendency of the ap- 
plication when she is represented by the le- 
gal representatives. (Prs. 5, 6, 7) 


P. K. Kesavan Nair, R. 


í Damodaran, 
Namboodiipad and M. Ram ishnan, for 
Petitioner; M. Ab , for Respondents. 


_ . ORDER:— A short, but rather interest- 
ing and important, question arises for deci- 
sion_in this revision filed under Section 103 
of the Land Reforms Act. The question is 
whether a lessee inducted into possession of 
the property by a on having life inter- 
est alone is entitled to apply for fixation of 
fair rent in respect of the holding. 


o R The Land Tribunal without go- 
ing into the merit of the case and without 
recording a finding on the pleadings relating 
to the genuineness of the lease set up by 
the respondents herein he petitioner and 
© legal representative of the Srd respon- 
dent betore te aR ni ia ine 
inasmuch as the arrayed as the - 
lord had only a niied interest, the ques- 
tion of fixation of fair rent did not arise. 
The Land Tribunal, for its conclusion, plac- 
d reliance on clause (vi) of sub-section a 
of Section 8 of I of 1964 as amend 
by Act 85 of 1969, which reads as fol- 
WSs 
“3. Exemptions— (1) Nothing in this 
Chapter shall apply ra $ 


“ae. 


(vi) tenancies in ect. of land or of 
bole or of both created by persons hay 
ing only life interest or other limited inter- 
ost in the land or in the buildings or in 


The Appellate Authority, 
the finding of the Land Tribunal with res- 
pect to the maintainability of the petition 
and remanded the matter for considering 
the other questions relevant for the purpose 
of fixation of fair rent. The Appellate Au- 
thority took the view that the ily karar 


however, reversed 


Ext. R-1 under which the Ist respondent be- 
fore the Land Tribunal obtained _the pro- 


pony for her Prorat specifically provi- 
r the enjoym e pe in an 

form, including by leasing Ga e same. y 
3. The learned counsel for the revi- 
sion petitioner contends that this view taken 
by the A Authority is unwarranted 
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by the provisions contained in clause (vi). of 

sub-section (1) of Section 8 of the Act. Ac- 

cording to him, it is i rial whether or 

not the lease by the person having life inter- 

est is with the’ consent of other persons in- 

terested in the property. His argument is 

that if the lease is by a person who is hav-? 
ing only a life interest, the exemption provi- 

sion contained in Section 8 comes into ope- 

ration, and the petitioner before the Land 

Tribunal is precluded from applying _ for 

fixation of fair rent, as nothing contained in 

Chapter II which deals with fixation of fair 
rent is applicable to tenancies created by 2 
person having only life interest or limited 
interest in the property leased. 


_ 4 The learned counsel appearing 
for the respondent submits that in a case 
like this, where there is limited interest or 
life interest coupled with a specific right to 
lease out_ the property, the pon is dif- 
ferent and it cannot be considered to be a 
case of lease by a person having life inter- 
est simpliciter. “The learned counsel goes to 
the extent of saying that the right to > grani 
lease in respect of the property con erred: 
on the maintenance allottee, in the instant 
case, is in the nature of a right in that be- 
half derived under a power of attorney 
given to her on behalf of the other persons 
interested in the property. Clause (vi) of 
sub-section (1) of Section 8, according to 
the learned counsel, relates to a case 
where the document, under which the main- 

ce allottee derives right, does not con- 
fer special right to the allottee to lease out 
the property. It is also pointed out that 
Ext. R-1 not only confers right to lease out 
the property but also does not indicate the 
maximum period for or up to which the 
lease could operate. I think there is consi- 
derable force in this contention. However, 
it is not necessary to examine the correct- 
ness of this position inasmuch as this revi- 
sion could. be disposed of on other grounds 
with which I am dealing presently. 


5. Clause (vi) of sub-section G of 
has been 


and (vi) of the sub- 
ose of Sec- 


wing life interest from applyin 
oi fair rent under Section 31 af the 


6. The learned counsel appearing 
for the revision petitioner points ont that 


tho maintenance e who leased the pró- 
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perty to the respondent herein died some 
pay in the year 1965, during the pendency 
of the proceedings, and, therefore, the fair 
rent applied for cannot be fixed. I find 
it dificult to agree with this proposition. 


-Though the maintenance allottee died, she 


is being represented by the legal representa- 
tives. Therefore, the petition for fixation o. 
fair rent could be proceeded with. ` 


To Tt is then contended by the 
learned counsel that inasmuch as the proviso 
to Section 8 (1) (vi) as it originally stood 
before amendment by Act 35 of 1969 did not 
contain provision for . making the proviso 
apnlieabie for the purpose of Section 81 of 

e Act, under which fixation of fair rent is 
applied for, application for fair rent, filed he- 
fore the coming into force of Act 85 of 1969, 
cannot be proceeded with. Here also, I fin 
no merit in the contention, as under the 
transitory provisions contained’in sub-sections 
(8) and (5) of Section 108 of Act 85 of 1969, 


the petition pending before the Land Tri- 
batal or the Appellate Authority at the 
time when the Act came into force was to 


e disposed of in accordance with the pro- 
visions contained in the amended Act. 


8. A further submission made by 
the learned counsel is that it may be made 
clear that the fixation of fair rent will be 
applicable only for the period till the death 

: the maintenance allottee, as the proviso ` 
to clause m of sub-section (1) of Sec. 8 
provides that the tenancy right is confined 
to the lifetime of the life interest-holder 
or the maintenance allottee. While record- 
ing this contention raised- by the learned 
counsel, I do not think it necessary to go 
into this question, as, while fixing the fair 
rent, it is not necessary for the Land Tribu- 

: to record a finding on this aspect of the 
matter. How long and upto what pericd 
the order fixis rent under Section 31 
of the Act remain in force is no con- 

cern of the Land Tribunal. 
_ „9 I find no reason to interfere with the 
judgment of the Appellate Authority, and 
therefore this revision is dismissed, but with- 
out costs. | i 
Revision dismissed. 
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P. GOVINDAN NAIR AND 

KRISHNAMOORTHY IYER, 

Nelliyodan Balan Nair, Petitioner v 

Pantheevati Kesavan Nambissan and others, 

Respondents. 

AS. No. 411 of 1966 d CMP. 

No. baba of 1972 D/-95-10-1979, nee 

Note:—(A) Civil P.C., O. 33, 

R. 10 — Direction for re of costs 
Be er — Permissibility. > ë 
ri ote:—{A) Direction for recov 

of court- eae oe can ‘be 


T. S. 
y. 


fees from successful 
BQ/BQ/A516/78/SNV/DVG 
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en even where only an order and no 
lecree as such comes to be passed. The 
word ‘decree’ in R. 10 must be understood, 
in the instant context, not as a decreé as 
defined in Civil P.C. but only as the “final 


decision of the Court directing the payment - 


of court-fees”. (Para 


; Index Note:—-(B) Kerala Court-fees 
and Suits Valuation Act (10 of 1960), S. 67 
— Refund of court-fees — When can be 
ordered, 
Brief Note:—{B) Refund of court-fees 
can be ordered even in the case of appeal 
or cross-objections instituted in forma pau- 
peris where court-fee is not_paid initially but 
only pursuant to an order of the Court under 
88, R. 10 of Civil P.C, The proper 
course in such a case would be to direct 
that the court-fee ordered to be recove 
under O. 33, R. 10, should not be recover- 
ed in view of S. 67. AIR 1963 Guj 277, 
Followed. (Para 6) 


Index Note:—(C) Kerala _Court-fees 
and Suits Valuation Act (10 of 1960), S. 67, 
Second Proviso — Applicability. == 

Brief Note:—{C) Where the ‘plaintiff, in 
the cross-objections filed valued the claim 
for mesne profits that had accrued till the 
date of memorandum of cross-objections and 
the High Court ordered investigation of the 
claim till the said date, the proviso would 
not apply, and the _ plaintiff-cross-objector 
would be entitled to the refund of court- 
fees on the entire claim and not on the 
claim as valued till the date of the ree 


Cases Referred: Chronological 
AIR 1963 Guj 277 = 4 Guj LR 187, 
Parshottam Jinabhai v. Motichand 
Shamji 8 
T. V. Ramakrishnan, for Appellant; 
V. Bhaskaran Nambiar, for Respondents. 
GOVINDAN NAIR J.: This matter has 
come up before us on the basis of an office 
note reading as follows: WS 
“The Memorandum of Cross-objections 
in A.S. No. 411 of 1966 was filed in forma 
auperis, There is no specific order in the 
judgment regarding realisation of court-fee 
y the State. 
For orders.” 
The plaintiff who had filed a memorandum 
of cross-objections is the applicant in C.M.P. 
No. 13933 of 1972 and by that application 
he has claimed refund of the court-fee pay- 
able on the memorandum of cross-objections 
and he has further prayed that it may be 
directed by this Court -in, the event of. its 
ordering payment = os So 
cross-objections acting un € 
mendoni ai ; the Code of Civil 


ara, 
Paras 


Procedure, 
oeei orla 
of the Ke 

i 9 reinafter N t 
non At al that he is enti- 
fled to a full refund of the entire court- 
payable on the memorandum of cross-objec- 
tions. 
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2. The question is not free from 
difficulty. It is, however, clear that Rule 10 
of Order XXXII, in view of Rule 1 of 
Order XLIV of the Code of Civil Procedure, 
will apply to appeals and it is not disputed 
before us to memorandum of  cross-objec- 


‘tions as well. It is also clear that the plain- 


tiff has succeeded in the memorandum of 
cross-objections, for the finding of the trial 
Court that he is not entitled to mesne pro- 
fits from the third defendant has been set 
aside and the matter has been remanded to 
the Court below for a de novo considera- 
tion and decision. 


_ 8. Tt is contended by counsel for the 
plaintiff that for Rule 10 of Order XXXII 
to-apply there should be a decree directing 
the party to pay the court-fees and since 
ein saa ety disposing of the wees 
objections, the rule cannot apply. Rule 10 
of one era pone thus: Poe 

“10. Costs where pauper  succeeds.— 
Where the plaintiff succeeds in the suit, the 
Court shall calculate the amount of court- 
fees which would have been paid by the 
plaintiff if he had not been permitted to sue 
as_a pauper; such amount shall be recover- 
able by the State Government from any 
party ordered by the decree to pay the 
same, and shall be a first charge on the sub- 
ject-matter of the suit.” 


4, We do not think that it will be 
correct to read Rule 10 as applicable only 
to cases where the direction for payment of 
court-fees is contained in a decree. Rule 14 
of Order XXXIII shows that the direction 
to 2, court-fees can be by an order as 
well, And in cases where there is ‘remand’ 
in appeal without deciding any question there 
will be only an order of remand and no 
decree. It is too far-fetched, we thi to 
construe Rule 10 of Order XXXIII as in- 
applicable in such cases because there is 
only a direction in an order in such cases 
for payment of court-fees. We have to 
understand Rule 10 of Order XXXIM as 

roviding for such cases too. The word 
‘decree’ occurring in Rule 10 on which so 
much reliance has been placed by counsel 
for the plaintiff has to be understood in the 
context as not a decree as defined in the 
Code of Civil Procedure but as only con- 
taining the final decision of the Court direct- 
ing the payment of court-fees. 

5. By the judgment of this Court 
it was directed that the plaintiff who filed 
the memorandum of cross-objections and the 
defendants who were the opposite parties and 
who were respondents to the memorandum of 
conrobja nions must bear their repre 
costs relating to the memorandum of cross- 
objections. In the light of the above, we 
have to direct the plaintiff to pay the court- 
fees that would have been payable on the 
memorandum of cross-objections had _ he 
not been peed to file the memorandum 
of cross-objections in form: papai ‘This 
amount has also necessarily to fixed as 
the court-fee payable on the amount which 
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has been claimed in the  cross-objections, 
That is, at Rs. 4,809.75. We fix the amount 
of court-fees payable on the memorandum 
of cross-objections at Rs. 4,809.75 


6. On behalf of the plaintiff, it was 
contended on the basis of C.M.P. No. 18933 
of 1972 that this Court would have directed 
refund of the entire court-fee paid on the 
memorandum of cross-objections had it actu- 
ally been paid in view of S. 67 of the Kerala 
Court-fees and Suits Valuation Act, 1959. 
In view of this, it is urged that no orders 
should be passed under Rule 10 of Order 
XXXIIL directing the plaintiff to pay the 
court-fees payable on the memorandum of 
cross-objections or that if an order is pass 
it should also be directed that it will not be 
executed and the amount directed to be paid 
recovered. Section 67 (1) of the Kerala 
Court-fees and Suits Valuation Act, 1959, 


is in these terms: 


“67 (1). Where a plaint or memoran- 
dum_of appeal which has been rejected b 
the lower Court is ordered to be receiv 
or where a suit is remanded in appeal for a 
fresh decision by the lower Court, the Court 
making the order or remanding the appeal 
may direct the refund to the appellant of 
the full amount of fee paid on the memo- 
randum of appeal, and, if the remand is 
on second appeal, also on the memorandum 
of appeal in the first appellate Court,” — 
Section 67 (1), we think, is attracted and if 
court-fee had been paid on the memoran- 
dum of cross-objections, the plaintiff would 
have been entitled to a direction for the re- 
fund under the section. But Sri K. S. Pari- 
poornan, Government Pleader, who at our 
request assisted us and assisted us ably, we 
should say, contended that this section will 
have application only in cases where _ the 
court-fee had been paid on an appeal or 
memorandum of cross-objections and that 
the section would not be attracted at all to 
cases where there had been appeal memoran- 
dum and memorandum of cross-objections, 
instituted in forma pauperis on which no 
eourt-fee had been paid. We must say that 
a literal grammatical reading of the section 
fully supports this contention and there can 
be no question of ordering refund under 
Section 67 when no court-fee had actually 
been ge But as_ soon as payment is made 
according ta the direction of this Court or 
the amount is recovered by the State, the 
section would be attracted. We do not think 
that if the payment had been only pursuant 
to an order under Rule 10 of Order XXXII, 
no refund can be ordered under Section 67 
of the Act. It was, however, urged that the 
section is applicable only when court-fees 
had been initially paid on the memorandum 
of appeal or cross-objection. We cannot ac- 
cept this contention. So we are confronted 
with this position. We will have to pass an 
order under Rule 10 of Order irect- 
ing payment of court-fees. As soon as it is 
paid, we will have to order refund of the 
same court-fees under Section 67 of the Act. . 


. 


N. Balan Nair v. P. Kesavan (Govindan Nair J. 


; gont, particularly those placed on 


[Prs. 5-8] Ker. 185 


The question is whether in such circum- 
stances there should be realisation of court- 
fees first and then a refund of the court- 
fees or whether the Court can avoid this 
formality which serves no useful purpose as 

-as the State is concerned. Perhaps” it 
will have the effect of embarrassing a liti- 


the pe 

in . case who it had been held was 
not in a position to pay court-fees, and this 
should be done merely for the purpose of 
directing a refund and that immediately on 
payment, We do not think that such a 
situation should arise and we do not think 
that the Court is helpless in such cases. 


ed ` Though we are obliged to pass an order 


under Rule 10 of Order XXXIII we can 
direct that the amount ordered to be paid 
not be recovered in view of Section 67 
of the Act. Before we conclude we must 
nik also to soother ey ae ol counsel 
ri Paripoornan based on the second provi 
to Section 67 of the Act. EEEREN 


does not cover the 
ter of the suit”. “The whole of the subiect- 





suit has been remanded. That part of th 
j : . o 
subject-matter in respect of which the sui 


randum of cross-objections had it been paid 
e memorandum of cross-objections. 


8.. We think the just order t 
in this'case would be a direction ‘that Fhe 


186 Ker, 


laintiff should the court-fees of Rupees 
7809.75 on gp Mii of objections 
but that this will not be recovered the 
plaintiff in view of the liability to refund the 
same amount immediately b 
view of Section 6% of the 
gocordingiy:. is in effect is what has been 
done by the Gujarat High Court in the deci- 
sion in Mistri Parshottam Jinabhai v. | 
Motichand Shamji (ATR 1963 Guj 277) re- 
lied_on by counsel on behalf ‘of the petitioner 
in C.M.P. No. 18988 of 1972. ; 


Order accordingly. 
(ae 


AM 1978 KERALA 186 (V 60 C 46) 
T. C. RAGHAVAN, C.f. AND 
K. BHASKARAN, J. 


Raman Sahad Petitioner v, R 
Kesavan Nair, Respondent. 

Civil Revn. Petu. No. 789 of 1972, D/- 
94-10-1972. 

Index WNote:—(A)‘ Kerala Buildings 
(Lease and Rent Control) Act (2 of 1965), 
S. 12(8) — Order under S. 12(8) directing 
tenant to put landlord im possession—Ordex 
is executable. (X-Ref: Civil P.C. (1908), 

Brief Note-—{A) On a proper construc- 
tion of the provisions of Section 11 and Sec- 
tion 12 (8), it has to be held that an order 
passed under Section 12 (8) is really an order 
passed under Section 11, Therefore, the ab- 
sence of mention of Section 18 in Section 
14, which mentions executable orders, is 
no consequence as such mention is unneces- 
sary. (Para 2) 

The Terisa when it passed Act 8 
of 1968, realised the mistake committed in 
Act 7% of 1966, which had included Sec- 
tion 12 also in S. 14, that the inclusion of 
Section 12 in Section 14 was otiose 
therefore, deleted it from'S. 14 since an 

er passed under Sec. 12 was really an 
order passed under Section 11. (1969)1 SC 
WR Bland AIR 1970 SC 888 and AIR 
1970 SC 794 and AIR 1970 Madh Pra 280. 

I. and Disting. (Para 2) 

Index ra Interpretation of Sta- 
tutes — Repeal amending Act does not 
affect the amendments which have alr 
been brought into the main Act. (X- 
General Clauses Act (1897), S. 6 (b).) 

ara 

Brief Note:—({B) The purpose of an 
amending Act is to plant the necessary 
amendments in the parent or the main Act, 
and once such planting has been effecte 
the planting Act (the amending Act), having 
served its purpose, need not any more re- 
main there to tend the plant, as it were: 
the plant has taken root in the main Act, 
and thereafter, the amending Act has only 
to be repealed: and if an amending Act 
so repealed by a repealing Act, the repeal 
LP/AQ/H128/72/VBB 





{Prs. 1-2] Raman v. R. Kesavan (Raghavan C.J) 


ALR. 
does not affect the plant, the amendment 
already planted in the main Act, AIR 1960 
SC 89 and AIR 1954 Cal 484, Ref. (Para 4). 
Cases Referred: Chronological Paras 
AIR 1970 SC 794 = (1970) 3 SCC 
_, 81, Ferozi Lal v. Man Mal 6 
ATR 1970 SC 838 = (1969) 1 SCWR 
~ 56, Smt. Kaushalya Devi v. E. L. r 

ans 

AIR 1970 Madh Pra 280 = 1970 
miy G74, Smt. Krishnabai v. Smt. z 
ag p 

(1969) 1 SCWR 51 = (1969) 2 SCR 
Da Bahadur Singh s oo) Subrat 8 

ATR 1960 SC 89=1960 Cri L 160, 
Jethanand Betab v. State of baw 4 


AIR 1954 Cal 484 = 58 Cal WN 
560, Khuda Bux v. Manager, Cale- 
donian Press 4 


V. Vyasan Poti and M. R. Parames- 
waran, for Petitioner; P. Sukumaran Nair, 
for Respondent, 


RAGHAYAN C. J.s The respondent filed 
an application for evicting the petitioner 
building under Section 11 E Gv) of 
the Kerala Buildings (Lease and Rent Con- 
trol) Act, And the petitioner was directed 
to pay the arrears of rent and the rent ac- 
cruing due pending the proceeding as cone 
templated by Section 1 u of the Act, 
The petitioner failed to deposit the ar- 
rears; and consequently, as contemplated by 
sub-section (8) of Section 12, the Rent Cone 
trol Court passed an order “directing the 
tenant to put the landlord in possession of 
the building”. This order was sought to be 
executed by fhe respondent, when objection 
was the petitioner that the order 
was not executable. The objection has been 
overruled by both the lower Courts, and 
hence the civil revision petition. A learned 
fudge of this Court considered the question 
to be of importance so as to be considered by 
a Division Bench and referred the matter 
to a Division Bench. 

2. The first contention urged by the 
counsel of the petitioner is that, in S. 14 
of the Act, an order passed under Section 12 
is not mentioned as an order executable, the 
orders passed under Section 11 or Section 18 
or Section 19 or Section 33 alone having 
been included there. (We have exclud 
the appellate and revisional orders.) On a 
proper construction of the provisions of Sec- 
tion 11 and Section 12 (8), it has to be said 
that an order passed under Section 12 (8) 
is really an order passed under Section 11. 
Therefore, the absence of mention of Sec- 
tion 18 in Section 14 is of no era ae 
such mention is unnecessary. But the coun 
sel has pointed out that in Section 14, when 
it we nee by a ee ee Seon 13 
was also mentioned; an thal, 
when that was deleted under Act 8 of 1968, 
the intention of the Legislature must have 
been that such an order, an order under Sec- 
tion 12, should remain unexecutable, This 
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could never have been the intention of the 
Legislature which made a provision autho- 
, Tising (rather compelling) the Rent Control 
Court to pass an er in eviction: in- 
tention of the Legislature could never have 
been that such an order should not be exe- 
cuted, having provided for: such an orders 
then, why was such an order provided for? 
The position appears to be that the Legis- 
lature, when it passed Act 8 of 1968, rea- 
lised the mistake committed in Act 7 of 
1966, which included Section 12 also in 
Section 14, that the inclusion of Section 12 
in Section 14 was otiose, since an order 
passed under Section 12 was really an order 
passed under Section 11. (This will become 
clearer in another part of this judgment, 
where we discuss the purpose of a repealing 


Act—the ose is to remove inconsisten- 
cies also.) e may also reiterate that Sec- 


tion 11 is mentioned_in Section 14, so that 
an order passed under Section 11 is exe- 


cutable. 


3. The next contention is that the 
effect of Act 8 of 1968 was to make such 
an order unexecutable. We may, at this 
stage, point out a few facts leading to the 
passing of Act 8 of 1968. Originally, Presi- 
enťs Act 2 of 1965 was passed; and sub- 
sequently, President's Act 7 of 1966 was 

assed amending the provisions of the earlier 
Ket. Sull later came Act 8 of 1968 passed 
by the Legislature: and this Act, some 
ot the provisions of Act 2 of 1865 as amend- 
ed by Act 7 of 1966 were repealed. The 
contention now ied is that, by such re- 
peal, the executability of an order like 
one before us was also taken away. 

4, To this connection, we have to 
consider the effect of a repealing Act. In 
Jethanand Betab v. The State of Delhi, ATR 
1960 SC 89, Subba Rao J. spprovingiy 
the ‘nea? expression of Chakravartti 


o 
J. of the Calcutta High Court in Khuda 
ux v. Manager, Caledonian Press, AIR 

1954 Cal 484. The passage from the 

judgment of i C.J. runs: 


“Such Acts have no legislative effect, but 
are designed for editorial revision, being in- 
tended only to excise dead matter from the 
pus book and a reduca ii sorme Most- 
ly, they expurgate amending ; because 
having moarte the amendments to the main 
Acts, those Acts have served their purpose 


and have no further reason for their exist- 
ence. At times, inconsistencies are 


removed by repealing and amending Acts: 
The only objects of such Acts which in 
England are called Statute Law Revision 
Acts, is legislative spring-cleaning and they 
are a Ttended o make any qien e in the 
law. Even so, they are guard saving 
clauses drawn ah elaborate pate: act a 
our opinion, the purpose of an amendi 
Act is ip plant the necessary amendments in 
the parent or the main Act, and once such 
lanting effected, the planting Act 
tthe amending Act), having served its pur- 
e, need not any more remain there to 
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[Prs. 2-6] 
as it were: the 
main 


Ker. 137 
lant has 


ig so repealed by a 

Act, the repeal does not affect the 
o amendment y R in the 
1 Act, Subba Rao J., in following the 
above observation of Chakravariti C. Ja has 
said that the main object of the repealing 
Act (called in England a Statute Law Revision 
Act) is only to strike out the unnecessary 
Acts and excise dead matter from the statute 
book in order to lighten the burden of the 
ever-increasing spate of legislation and to re- 
move confusion from the public mind—is 
only to parata the amending Act which 
served its ose. Of course, the re- 
pealing Act takes care to remove incon- 
Sistencies, if there are any. (See the drop- 
ping of the reference to’ Section 12 from 
ection 14 by Act 8 of 1968.) Therefore, 


the repeal of an amending Act does not 
affect the amendments which have already 


been brought into the main Act. 


ig 3e _ „Then we revert to the effect of 
‘Act 8 of 1968, The counsel of the peti- 
tioner has pointed out that Section 10 of 
Act 7 of 1966 was not repealed, so that the 
intention of the Legislature in dropping the 
other sections should not have the effect 
pointed out by us supra. We do not think 

t this contention is quite happy. What 
was done by Act 8 of 1968 was, to 
make Act 2 of 1965 as amended by Act 7 
of 1966 an Act of the Legislature—to con- 
vert it from an Act of the President into an 
Act of the Legislature. Thereafter, the 
amending provisions, which had served their . 

ose, €g», Sections 2 to 9, were dropped. 
Section 10 in Act 7 of 1966 was not an 
amending provision: it was not a provision 
planted in the main Act: it was a new pro- 


sion enacted the Legislature, it had 
necessarily to retained. And that was 
what was done by Act 8 of 1968. There- 


fore, the contention of the counsel of the 
petitioner on this ground has also no force. 


_._ & The counsel of the petitioner has 
drawn our attention to some observations in 
some decisions of the Supreme Court, which. 
the counsel claimed, have the effect o 
laying down that a decree like the one 
is sought to be executed in the case 
before us is a nullity. The first decision is 
Bahadur Singh v. Muni Subrat Dass ( (1969) 
1 SCWR 51), where the Supreme Court was 
considering Section 18 of the Delhi and 


Ajmer Rent-Control Act. Section 18 (1) 
provided that, notwithstanding anything to 


the contrary contained in any other law or 
any contract, no decree or order for the re- - 
covery of scat of any premises should 
be passed y any Court in favour of the 
a a which wrovided that br ean 

rovi nothing in the 
sub-section sh apply to any suit or other 
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proceeding for such recovery of possession by Section 11 existed before it passes an 
if the Court was satisfied that one of the -order in eviction. The language of Section 
fos mentioned in the proviso existed. 18 (1) of the Delhi and pons Rent Control 
The proviso contained sev ‘ounds.) Act is materially different from Section 12 (8) 
Evidently, under this sub-section, the Court of our Act. The counsel has also drawn our 
gets jurisdiction o pas an order in eviction attention, in this connection, to the decision 
only if it is satisfed that one of the grounds in Smt. Krisbnabai Babulal Mishra v. Smt. 
mentioned in the proviso exists. What hap- Laxmibai, AIR 1970 Madh Pra 280, where 
pened in that case was that an award, to the Madhya Pradesh Accommodation Con- 
which the landlord himself was not a party, trol Act has been considered by the Madhya 


was passed, under the Arbitration Act, allow- 
ing eviction of the tenant from the premises; 
and that, on the basis of the award, a decree 
was also passed, And it was that decree 
that was sought to be executed. It, is clear 
that, under. Section 18 (1) of the Act, such 
a decree could not have been passed, be- 
cause the jurisdiction"of the Court to pass 
a decree in eviction was only on its- bein 
satisfied that one of the grounds mention 
in the proviso existed: without considering 
the grounds, the Court could not have pass- 
a decree in eviction. And this was what 
was pointed out by the Supreme Court in 
that case. The next decision is Smt. Kau- 
shalya Devi v. K. L. Bansal, (1969) 1 SC 
WR 56 = (AIR 1970 SC 888). This was 
also a case under the Delhi and Ajmer Rent 
Control Act. In that case, the decree sought 
to be executed was a compromise decree; 
and the Supreme Court pointed out that the 
same reasoning given by it in the earlier 


decision applied to this case as_well,~name- ~in possession of the building”: th 


ly, that, without considering the groun 
mentioned in the proviso, no decree for evic- 
tion could -have been passed. Lastly, the 
decision in Ferozi Lal Jain v. Man “Mal, 
(1970) 8 SCC 181 = (AIR 1970 SC 794) 
» bas also been brought to our notice, which 
again, we may point out, considered Section 
18 of the Delhi and Ajmer Rent Control Act. 
In that case also, the decree sought to be 
executed was a compromise decree; and 
therefore, the reasoning given in the earlier 
decisions of the Supreme Court applied to 
that case as well. 


7. Now, let us consider the scheme 
of our Act in the light of these three deci- 
sions of the Supreme Court. Under Sec- 
tion 11 of our Act, the Rent Control Court 
is given power to pass orders in eviction on 
certain grounds; and when a_ petition 
eviction is filed and a proceeding for evic- 
tion is pending, Section 12 (1) provides that 
the tenant should pay the admitted arrears 
of rent already accrued and the arrears ac- 
cruing pending the proceeding. and if he 
fails to do so, he is precluded from con- 
testing the proceeding. And sub-section (8) 
of Section 12 obliges the Court (the word 
used is ‘shall’) to “stop all further proceed- 
ings and make an order directing the tenant 
to put the landlord in possession of the 
uildine”. The contention of the counsel of 
the petitioner is that, even if the tenant fails 
to deposit the arrears as contemplated by 
Section 12 (1), the Rent Control Court 
should consider whether the ground alleged 
in the petition for eviction as contemplated 


Pradesh High Court. The difference in 
language of the relevant provision in our 
Act will presently be prougi into relief, 
when we just refer to the language of the 
relevant section in the Madhya Pradesh Act. 
Section 18 of the Madhya Pradesh Act pro- 
vides that, when the tenant fails to deposit 
the arrears, “the Court may order the de= 
fence against eviction to be struck out and 
shall proceed with the hearing of the suit”. 
(The underlining is ours.) It is clear that, 
under the Madhya Pradesh Act, the Court 
is bound to proceed with the hearing of the 
suit, though the Court has the power to 
strike out the defence of the tenant, which 
means that, in proceeding with the suit, the 
Court must look into the grounds on which 
eviction is sought. In our Act, the language 
is very different, e.g., that, on the tenants 
failure to deposit the arrears, the Court shall 
“stop all further proceedings and make an 
order directing the tenant to put the landlord 
ere is no 
question of the proceeding going further, ay 
is the case under the Madhya Pradesh Act, 
whereunder the suit has to be tried, or 
under the Delhi and Ajmer Rent Control 
Act, whereunder the grounds under the pro- 
viso have to be considered. The scheme of 
our Act is quite clear that, pending the pro- 
ceeding for eviction, the tenant is bod to 
deposit the admitted arrears already accrued 
and the arrears accruing during the pen- 
dency of the proceeding. And if he fails to 
do so, the proceeding comes to an end; and 
the landlord should be given an order putting 
him in possession of the building. There- 
fore, the decision of the Madhya Pradesh’ 
High Court cannot also help the petitioner. 


8. We dismiss the civil revision 


petition with costs. 
$ Petition dismisseđ, 


ATR 1973 KERALA 188 (V 60 C 47) 
V. P. GOPALAN NAMBIYAR. J. 
Raman Sanku and another, Peti- 


tioners v. John Thommen and another, 
Respondents. 


O. P. No. 4640 of 1972. D/- 14-124 
1972. 
Index Note :— (A) Houses and Rents 


— Kerala Buildings (Lease and Rent) 
Control Act (1959), Section 75 (2) —4 
Finding of fact based without reference 
BQ/DQ/A773/78/CS]/DVC 


1973 


to satisfaction as to legal requirement 
under the Act does not constitute clear 
finding and has to be set.aside by remand. 


Brief Note:— (A) In appreciating 
evidence under Section 75 (2) a mere 
finding that the land is required bona 
fide as alleged for extension of building 
is not a clear finding that the land was 
required bona fide for building purpose. 
The Tribunal has to consider the pur- 
pose for building. the bona fides and whe- 
ther the purpose has been made out 
fore recording a clear finding. . 

(Para 5) 


Xavier Arakkal and K. V. Benedict, 
for Petitioners; V. J. Joseph, for Res- 
pondent No. 1. 


ORDER :— This writ petition seeks 
to quash Ex. P3 order of the Land Tri- 
bunal, Mulanthuruthy. Ernakulam Dis- 
trict, on an application filed by the Ist 
and 2nd respondents herein for shifting 
the kudikidappu of the petitioner from 
the A schedule property in the petition 
. to the B schedule which was offered as 

a substitute. A petition was filed under 
Section 75 (2) of the Act. and the reason 
alleged for shifting was that the res- 
pondents required the portion occupied 
by the kudikidappu bona fide for build- 
ing purposes. The application was allow- 
ed by the Land ‘Tribunal by Ext. P3 
order, The petitioners have attacked 
Ext, P3 order on several grounds. | It 
was said that the Land Tribunal associat- 
ed an extraneous body. namely the Popu- 
lar Committee with the proceedings; and 
the proceedings of the ibunal violated 
the principles of natural justice in so far 
as P. W. 1 was examined without notice 
to the petitioner and without affording 
him a suficient opportunity either for 
cross-examining the witness or for tender- 
ing his own evidence. Besides these. it 
was also contended that there is no speci- 
fie finding by the Land Tribunal that the 
respondents required the kudikidappu 
bona fide for building purposes, and 
therefore the order directing the shifting 
of the kudikidappu was not justified and 
proper. 

2. Ext, R-2 filed along with the 
counter-affidavit of the 1st respondent is 
a copy of order sheet of the Tribunal, 
The entry on 22-6-1972 is: “adjourned to 
6-7-1972 for objection about the Com- 
missioner’s Report and for all evidence 
(referred to Popular Committee).” On 
6-7-1972 the entry shows: “Popular Com- 

‘ mittee’s Report awaited.” On 12-7-1972 
the endorsement shows that no report of 
the Popular Committee was received, that 
fhe applicant was examined as P. W. 1 
and the matter was adjourned to 19-7- 
1972 for orders. On 19-7-1972 the en- 
tries show that the applicant and the res- 
pondent were present. that the applicant’s 
(respondent’s ?) Advocate filed a petition 
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and the matter was adjourned to 26-7- 
1972 for evidence and orders, On 26-7- 
1972 the endorsement is that the appli- 
cant and respondents were present and 
that the respondents agreed for shifting 
and the matter was adjourned to 2-8- 
1972 for settlement. It is unnecessary to 
deal with the endorsements on 2-8-1972 
or on 9-8-1972 or on 16-8-1972. which 
were the next successive hearing dates, 
On 30-8-1972 the endorsement is that the 
arguments were over, and the matter was 


adjourned to 4-9-1972 for orders. 


4-9-1972 Ext. P3 was pronounced. 


. 3 From the above endorsements 
in the order-sheet. there are certain 
things which clearly emerge, Although 
at one stage, the petitioner herein agreed 
to shift the kudikidappu and the matter 
was adjourned for settlement. no settle- 
ment actually materialised and the order 
eventually passed was one on the merits 
after hearing the arguments of the parties. 
It is also clear that after P, W.1 was ex- 
amined, nothing prevented the petitioner, 
if so advised, from cross-examining him. 
Be ‘that as it may. on 19-7-1972 when the 
petitioner filed Ex. Pl petition for re- 
opening the case and having a further 
enquiry, the same was allowed and the 
matter was posted to 26-7-1972. for evi- 
dence. There is nothing to suggest. much 
the less to make out. that the petitioner 
herein was _ denied _ any opportunity of 
cross-examining P. W, 1 or of leading 
his evidence. The complaint that there 
was a violation of natural justice and that 
the petitioner had not been afforded suf- 
ficient opportunity to cross-examine 
P. W. 1 or to lead his evidence is there- 
fore baseless, ' 


4. But it does appear from Ext. 
R-1 that the Land Tribunal associated, 
or attempted to associate, a ‘Popular 
Committee’ with its proceedings. This 
was quite illegal. True, that in this case 
the Popular Committee did not submit 
the report which the Tribunal was pleas- 
ed to await. and there is nothing to show 
that it either participated or influenced 
the decision of the Land Tribunal. But 
the very association of an extraneous 


- body such as the Popular Committee with 


the discharge of the statutory functions - 
of the Tribunal. is noxious and is strong- 
ly to be deprecated. - 


5. The petitioner, however, is 
well founded in his contention that the 
Tribunal recorded no finding as to whe- 
ther the applicants before it bona fide 
required the kudikidappu for building 
purpose. Ext. P3 order noticed that the 
existence of the kudikidappu is incon- 
venient to the petitioners and was an 
obstacle against extending their residen- 
tial accommodation. However. it dealt 
with the matter in a very unsatisfactory 
way thus: 
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“I cannot but accept the argument of 
the applicant that further extension of 
building or other accessories such as 
kalappura ete, can be constructed only if 
the existing kudikidappu site is also made 
available especially due to the fact that 
the plot is a triangular one and the ex- 
istence of 2 families in such a plot may. 
cause inconvenience. In his deposition 
also. the applicant has stated that unless 
the kudikidappu building ïs shifted from 
A schedule property. further -extension 
of building will be very difficult. I feel 
and conclude that the application, has 
been made with bona fide intention.” 
This cannot constitute a clear finding 
that the applicants bona fide required the 
land for building purposes for themselves 
or for any member of their family. The 
Tribunal did not at all specifically address 
itself to the questions: What was the 
building purpose alleged? Did the appli- 

nts bona fide require the land for the 
said purpose? and the said purpose 
been made out? The finding of the Tri- 
bunal on this aspect of the matter cam- 
not therefore be sustained. On this 
ground, I allow this writ petition and 
quash Ex, Pl and remand the matter 
back to the Tribunal for entering 
s with the evidence already on res 
cord on the question as to whether the 
applicants before it, require the kudiki- 
dappu bona fide for building purposes for 
themselves or the members of their fami- 
ly, and pass suitable orders in the light 
thereof. ‘There will be mo order as fo 


costs, i l 
Petition allowed, 
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P. SUBRAMONIAN POTI, J. : 
Thomas George. Petitioner v. Skariah 
Joseph and another. Counter-Petitioners. 
Civil Revn. Petn, No. 923 of 1972, 
Dj- 5-12-1972. 
Index Note :— (A) Civil P. C. (1908), 
0. 23, R. 1 (1) — Plaintiff can withdraw 
his application for withdrawal of suit be- 
fore the Court takes cognizance of the 
earlier withdrawal application. ATR 1966 
All 318, Considered; AIR 1970 Mys 155, 
Referred to. (Para 3) 
Paras 


Co, Lid. v. Kutubuddin i 3 
j = 1965 All WER 
(HC) 725, Raisa Sultana Begam v. 
Abdul Qadir 
N. Sukumaran Nair. N. A .Muralee- 
dharan and B. Raman Pillai.. for Peti 
tioner; P. H. Sivaramakrishna Iyer. for 
Counter-Petitioners, 
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, ORDER:— A very inferesting gues- 
tion is raised before me. The plaintif in 
a suit moved a petition to withdraw the 
suig under Order 23, Rule 1 (1) of the 
Code of Civil Procedure. While that ap- 
plication was pending. and apparently 
before the Court judicially noticed that 
application. the plaintiff sought to with~ 
draw. that application by another applica= 
tion. This was objected to by the 2nd 
defendant who is the revision petitioner. 
According to him, when once the plaintiff 
moves for withdrawal, becomes automatis 
cally operative andhecannotbe allowed 
to go back upon his earlier motion, This 
plea was not accepted by the Court below 
and hence the 2nd defendant has come 
up in revision. i 

2, It appears to me that if any 
plaintiff can withdraw a suit at any time 
after the institution of the suit he can 
equally well withdraw his application 
moved under Order 23. Rule 1 (1) of the 
Civil P. C. before it is acted upon, It 
is More so because even an application 

not contemplated for withdrawal, 
Withdrawal becomes effective when the 
plaintiff expresses his intention to witha 
draw in such manner as to be communi 
cated to the Court and it is on such com- 
munication that withdrawal becomes ef- 
fective. By the term ‘communication’, T 
mean not merely the filing of a petition 
in Court but bringing the fact of with= 
drawal to the notice of the Court so as 
fo enable the Court to act upon it by 
passing appropriate order. such as cons 

gs the case to the records. ordering 
costs. or disposing it of for statistical pura 


poses. What could be said of a with 
drawal application could equally be said 


of an application to withdraw it and if 
that be the case. there can be no fetter 
on the right of the plaintiff who has 
sought to withdraw a suit to say that he 
mo longer wants to withdraw. In fact. in 
the case of a petition for withdrawal 
since mo orders are necessary there is no 
reason why it could not be withdrawn 
before the Court acts upon it. 


3. Different views have been taken 
on this by the Courts of this country and 
I find that preponderance of view is in 
favour of permitting withdrawal. But 
counsel for the revision petitioner relies 
on two decisions to support his stand, 
ATR 1966 All 318 and AIR 1970 Mys .155, 
particularly the former decision. I am 
not going into it- in elaborate detail be~ 
cause I am resting the decision of this 
case on another point. But I would ven= 
ture to observe that the question is nof 
whether the withdrawal should be per- 
mitted because of locus poenitentiae on 


t of the party who_moves for 
BOE ndoawal That may possibly be the 


reason which prompts a party to seek 
withdrawal but the question is whether 
the party has got a Tight to seek with= 
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drawal, Just as he seeks to withdraw 
a suit, he can very well seek to withdraw 
an application for withdrawal. The eat 
soning in the decision of the Allahaba 
High Court appears to be that when once 
an application for withdrawal is filed. 
withdrawal is complete as it is automatic. 
Nothing more remains and therefore the 
party cannot go back on it. If no orders 
on the withdrawal petition are conten. 
plated. then, of course. the mere fa 
that a petition has been filed is of a 
consequence. It appears to, me ma 
{hough no order on an application tor 
withdrawal under Order 23, Rule 1 (1) is 
called for, nevertheless withdrawal, be- 
comes irrevocable only when the ' ie 
has occasion to exercise its mind on the 
factum of withdrawal brought to ts 
notice. After that moment, it is not open 
to the party to back out of it. Until me 
is brought to its notice. the with 

has mot been acted upon. It is just E 
good or as bad as a withdrawal in rd 
contemplation of a party. I think = 
is sufficient 40 answer the decision of the 
Allahabad High Court. I do not want to 
fo into it in detail because. as I said. on 
the facts of this case the objection of the 
revision petitioner at any rate should 
have been considered ta be of very little 
substance. 


4. Long after the filing the appli- 
cation for withdrawal. and in fact even 
after the application filed by the plain 
to withdraw the withdrawal application, 
he has come +¢o-this Court in revision in 


C. R, P. No. 212 of 1972. The injunction 
which he had sought for in the suit 


against the 2nd defendant and which had 
been denied to him by the Courts below 
was allowed to him by order passed in 
the revision. If the 2nd defendant had 
a case that the suit was no longer pend- 
fing and therefore mo orders should have 
been passed thereon, he should have urg- 
ed it before the Court in time. In fact. 
from the records of the revision case if 
is seen that he filed a petition seeking 
admission of additional documents and 
these documents include records relat- 
ing to the withdrawal and the petition to 
withdraw the withdrawal application. 
This Court having proceeded with the 
matter in an interlocutory application in 
the suit it is no longer open to the peti. 
tioner in revision to contend tha 
the suit was not pending and the suit 
must be deemed to have been disposed of 
on the date the withdrawal application 
was filed. For this reason, I find that 
the petition has to be dismissed, I do so. 
But in the circumstances, I direct parties 
fo suffer costs in this revision. 


Petition dismissed. 
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K. BHASKARAN. J. 


S. Anthony Muthu and another, Peti- 
@ioners v. State of Kerala and others, 
Respondents. 

Original Petns. Nos. 3683. 3766. 3896, 
4111, 4234 and 4269 of 1972, D/- 29-11~ 


. 


Index Note :— (A) Essential Commo- 
dities Act (1956), S- 3 — Sugarcane Con- 
trol Order (1966), Cl. 11 — Delegation of 
powers under to State Government — 
Kerala Govt.’s acting under, issuing am- 
ending notification of 6-1-1972 — Cl. 3 of 
that notification is ultra vires. 


_ Brief Note:— (A) The amended Cl. 3 
of the Kerala Notification (1972) ignores 
the beneficial provision clause 7 (c) of 
the Sugarcane Control Order, Kerala 
notification has failed to provide that 
crusher-owners ordered to move and of 
reserved areas would get’ the costs of re- 
moval to unprovided appointed place. and 
also prevents them from continuing in 
the reserved area. This offends the 
scheme of the Sugareane Control Order. 
(Scheme explained). £ 

(Paras 3. 5 and 6) 


Chandrasekharan and Chandrasekhara 
Menon, for Petitioners; Govt. Pleader and 
V. K. K. Menon. for Respondents, 


RAGHAVAN, C, J.:— The question 
involved in these writ petitions is the 
same; and the petitions can. therefore, be 
disposed of by a common judgment, 


2 The petitioners are all owners 
of power crushers for crushing sugar- 
cane; and they are working their power 
crushers within the reserved area of three 
sugar mills in the State. one in Chittoor 
Taluk, another in Tiruvalla Taluk and the 
third one at Pandalam. The Government 
of India passed the Sugarcane (Control) 
Order, 1966 in exercise of the powers 
conferred on it by Section 3 of the Es- 
sential Commodities Act, 1955. Under 
clause 11 of the said Order. the Central 
Government has power. by notification in 
the Official Gazette, to delegate some or 
all the powers under the Order, inter alia, 
fo a State Government. By notification 
(dated 16th July 1966). the Central Gov- 
ernment delegated its powers under 
Clauses 6. 7, 8 and 9 to the State Gov~ 
ernments including the State Government 
of Kerala. The Government of Kerala 
thereafter issued a notification in 1968, 
another notification on 20th January 1969 
and yet another notification on 6th Janu- 
ary. 1972, We are concerned only with 
the latter two notifications, viz., the noti- 
fication of 20th January, 1969 and the 
notification of 6th January. 1972, Cl. 3 
of the notification of 1969. called the 


AQ/CQ/A185/73/JHS 





442 Ker. [Prs. 2-4] 


Kerala Power Crushers. Khandsari Unit 
and Crushers Licensing Order. 1969, read: 

“No power crusher. khandsari unit 
er crusher shall be worked in the area 
specified in the schedule to this Order 
except under and in accordance with a 
licence issued in this behalf by the Gov- 
ernment : 

Provided that a licence already issu- 
ed in respect of an existing power crusher, 
khandsari unit or crusher and in force at 
the commencement of this Order, shall, 
notwithstanding anything contained in 
this clause be deemed to have been issu- 
ed under this Order.” 

This clause has been amended by the 
subsequent notification dated 6th January, 
1972; and the amended clause reads: 

“3 (1). A crusher not belonging to a 
grower or a body of growers of sugar- 
cane, or a power crusher or a khandsari 
unit shall not be worked in a reserved 
area. 


(2). A power crusher shall not be 
worked outside the reserved area except 
under and in accordance with the condi- 
tions of a licence issued by the Govern- 
ment in that behalf.” R 
It is this amended clause 3 that is being 
challenged in all these writ petitions. 


3. Two contentions have been urged 
by Sri T. Chandrasekhara 
counsel of the petitioners in one of the 
writ petitions. namely, that the amended 
Ci. 3 is beyond the powers of the State 
Govt. since it is beyond the scope of 
the powers delegated to the State Gov- 
ernments under clauses 6, 7. 8 and 9 of 
the Sugarcance (Control) Order; and that, 
in any event, the amended provision 
_tviolates the fundamental right of the 
petitioners under Art, 19 (1) (@) of the 
Constitution. We shall first take up the 
first contention. 


4, ‘Under clause 2 (i) of the Sugar- 
cane (Control) Order. the expression “re- 
served area” is defined to mean any area 
where sugarcane is grown and reserved 
for a factory under sub-clause (1) (a) of 
clause 6.. Clause 6 deals with the power 
of the Central Government to regulate 
the distribution and movement of sugar- 
cane; and sub-clause (1) (a) of clause 6 
confers powers on the Central Govern- 
ment to reserve any area where sugar- 
cane is grown as reserved area for a 
factory. having regard to the crushing 
capacity of the factory. the availability 
of sugarcane in the reserved area. and 
the need for production of sugar. with a 
wiew +o enabling the factory to purchase 
the quantity of sugarcane required by it. 
There are also provisions in the sub- 
sequent sub-clauses for determining the 
quantity of. sugarcane which a factory 
will require for crushing. for fixing. with 
respect to any specified sugarcane grower 
or sugarcane growers generally. the 
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quantity or percentage of sugarcane 
grown by him or them, which each one 
of them shall supply to the factory con- 
cerned, for directing a sugarcane grower 
or a sugarcane growers’ co-operative so- 
ciety and the factory concerned to enter 
into an agreement to supply or purchase 
the quantity of sugarcane so fixed. ete. 
In sub-clause (f) of clause 6. there is 
provision for prohibiting or restricting or 
otherwise regulating the export of sugar- 
cane from any area including a reserved 
area except under and in accordance with 
a permit issued in this behalf. The other 
provisions in clause 6 need not be enu~ 
merated. Clause 7 confers power on the 
Central Government to license power 
crushers, khandsari units and crushers and 
also to regulate the purchase of sugar- 
cane. Sub-clause (a) of clause 7 provides 
that the Central Government may by 
order direct that a crusher not belonging 
to a grower or a body of growers of 
Sugarcane, or a power crusher or a 
khandsari unit, shall not be worked ex- 
cept under and in accordance with a 
licence issued by the Central Government 
in that behalf. Sub-clause (b) confers 
Power on the Central Government to 
direct that in a reserved area no sugar- 
cane shall be purchased for crushing by 
a power crusher and no sugarcane or 
Sugarcane juice shall be purchased for 
erushing or for manufacture of gur, 
shakkar, etc. . The provisos to sub-cl, (by 
may be omitted. And under sub-cl, (c), 
the Central Government has power to 

“direct the owner or other person in 
charge of a crusher not belonging to a 
grower or a body of growers of sugar- 
cane, or a power crusher or a khandsari 
unit, in a reserved area to shift it to such 
place outside the reserved area as may 
be specified by the Central Government 
for the purpose: 

Provided that the factory. for which 
the area is reserved, undertakes to pay 
the cost of shifting. as determined by 
the Central Government, within such time 
as may be fixed by that Government on 
the basis of agreement between the par- 
ties in -this behalf or in the event of 
there being no such agreement. on a fair 
and reasonable basis. after affording both 
parties an opportunity to make repre~ 
sentations in writing as to the cost in< 
ass and the basis of calculation there- 
o i f 
The other provisions in this clause may 
also be omitted, Clause 8 confers power 
on the Central Government to issue 
directions to producers of khandsari 
sugar, power crushers khandsari units, 
crushers and co-operative societies re< 
garding the purchase of sugarcane or 
sugareane juice, production, maintenance 
of stocks, storage - price, ete. Clause 9 
deals with the powers of the Central 
Government to call for information on 
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certain matters, with a view to securing 
compliance with the Sugarcane (Control) 
Order. 


5. Now, the argument of Sri, 
Chandrasekhara Menon is that the amend- 
ed clause 3 completely loses sight of. or 
ignores, the proviso to clause 7 (c): not 
only that, the amended provision prohi- 
bits the owner of a power crusher from 
working in a reserved area. while sub- 
clause (c) of clause 7 of the Order only 
contemplates a shifting of the power 
crusher from a reserved area toa specified 
place outside the reserved area. To put 
the argument differently. the contention 
is that. without specifying a place whereto 
the owner of a power crusher has to move 
his power crusher, without providing for 
his cost of shifting. without getting an 
undertaking from the factory concerned 
to pay such cost, without even determin- 
ing the cost of shifting as contemplated 
by the proviso to clause 7 (c). the amend- 
ed provision just commands the owner of 
a power crusher to stop work altogether 
in the reserved area. 


6. We have considered the rele- 
vant clauses in the Sugarcane (Control) 
Order, viz.. clauses 6 to 9: we have sum~ 
marised the more important portions 
thereof. And what we find from these 
provisions is that the scheme of these 
clauses is to provide for a reserved area 
for a mill so as to enable it to purchase 
the quantity of sugarcane required by it, 
at the same time. pointing out. to the 
owner of a power crusher, who has his 
crusher within the reserved area. another 
place outside the reserved area. and ask~ 
ing him to move thither, the mill under- 
taking to pay: his cost of shifting and the 
Government fixing the cost on a fair and 
reasonable basis after affording both par- 
ties an opportunity to make representa- 
tions in writing regarding the cost. The 
scheme does not indicate that the benefit 
should go to the mill alone: the scheme 
clearly indicates that the interest of an 
owner of a power crusher working in a 
reserved area is also to be protected in 
the manner provided. The argument of 
the Government Pleader that what is con< 
templated by the amended clause 3 is 
only the first step in the moving of a 
power crusher outside the reserved area 
and the further steps like fixing the place 
to which the crusher has to be moved, 
the cost of moving. the undertaking by 
the mill. etc. will follow cannot be ac- 
cepted for the simple reason that such 
things do not appear to have been con- 
templated by the amended provision: the 
amended provision is clearly to the effect 
that the power crusher or khandsari unit 
shall not be worked in a reserved area: 
it does not indicate that any further ac- 
tion by way of amelioration of the owner 
of the power crusher will follow: under 
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the amended provision. the owner of the 
power crusher has no power to seek his, 
relief. We would also point out thet 
clause 7(c) of the Order with the proviso 
thereto leaves no room to doubt the in- 
tention behind it, viz.. that fixing the 
alternate site. fixing the cost of shifting, 
the undertaking by the mill. ete. should 


“precede the order to shift. Similarly the 


argument of the counsel of the mills that 
the Central Government has power to 
prohibit the owner of a power crusher 
altogether from working his power 
erusher within the reserved. area does 
not also have any force. As we have 
indicated the scheme of the relevant pro- 
visions of the Order is that the mills be 
enabled’ to purchase their requirements 
of sugarcane from the reserved area. at 
the same time. not forgetting the interest 
of the owner of a power crusher work- 
ing within the reserved area. Such an 
absolute prohibition of a power crusher 
working in a reserved area without point- 
ing out a place for the owner thereof to 
move his crusher and also without pro- 
viding for his cost of shifting is not in 
the contemplation of the Sugarcane (Con= 
trol) Order: What, in our opinion. the 
Order contemplates is only a regulation 
of the working of such power crushers by 
licensing them and also, if necessary. by 
asking them to move to suitable places 
outside the reserved area paving them 

their cost of shifting. i 


7. This conclusion of ours is suf 
ficient for holding that the amended pro- 
vision is beyond the powers delegated to 
the State Governments by the Central 
Government, The amended clause 3 in 
the notification dated 6th January. 1972 
is thus ultra vires the Sugarcane (Con~ 
trol) Order under which the State Gov- 
ernment has acted. 


8. In view of this conclusion on 
the frst question. we do not propose to 
go into the next question regarding the 
violation of Art. 19 (1) (g) of the Con- 
stitution. 


_ 9% The attack of the petitioners is 
directed mainly against sub-clause (1) of 
the amended clause 3. If sub-clause (1) 
is struck down and sub-clause (2) is re- 
tained; the position becomes anomalous 
— a power crusher can work within a 
reserved area without a licence. but out- 
side such area only with a licence: And 
we point out further that the power to 
issue licences is available under the 
Sugarcane (Control) Order itself. 


10. The writ petitions are con- 
sequently allowed and the orders impugn- 
ed therein. we mean. the amended Cl. 3 
mentioned above and the consequential 
orders passed on the basis of the amend- 
ment. are all quashed. However we do 
not pass any order regarding cost, 
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(The rest of the judgment (para 11) 
fs not material for purposes of reporting, 


) à 
. Notification ensuing orders quashed, 
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Kerala State Electricity Board, Peti- 
tioner v. C. G. Narayanan, Respondent. 
. C. R. P, Nos. 732 to 734 of 1972. D= 
24-11-1972. 

Index Note:—_(A) Telegraph Act 

(1885), S. 16 (3) — Determination of com~ 
pensation — District Judge acts as Co 
and mot as persona designata — Hence 
order is revisable by High Court, (X- 
Ref :— Civil P. C. (1908), S. 115). 
_ Brief Note:— (A) There is nothing 
in Section 16 (3) to suggest that the Dis- 
trict Judge is intended to act otherwise 
than in a judicial capacity. What he has 
to decide is the compensation for the ina 
fringement of a civil right i.e, compen- 
sation for a civil trespass committed 
under the cover of the statute. Such 
matter comes up ordinarily before a Civil 
Court. Further the statute does not pro- 
vide for the procedure to be followed in 
determining the compensation which also 
shows that the District Judge is to deter= 
mine it as a Court. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1969 Ker 103 = 1968 Ker LT 


583 (FB). Vareed v. Mary 6 
AIR 1968 SC 384 = (1968) 1 SCR 

372, Collector, Varanasi v. Gauri 

Shanker é 
968 Ker LT 493. Electricity Board 

v. Tharakan 4,7 
AIR 1961 Ker 237 = 1961 Ker LT 

938, Electricity Board v., Thomas 4,7 
AIR. 1942 Lah 186 = 44 Pun LR 


275, Abdul Aziz v. Puniab 
Govt. 6 


V. Narayana Menon, V. Sankara 
Menon and A. N. Kuttan, for Petitioner; 
M/s. T. S. Venkiteswara Iyer. P. K. 
Balasubramanyan and P, E, Narayana» 
swamy, for Respondent, 


ORDER :— These three revision petis 
tions arise out, of three applications, O. P, 
Nos. 76/70. 77/70 and 78/70 on the file of 
the District Court, Trichur. Those three 
applications were considered jointly and 
a consolidated order was passed by 
District Judge and in this Court $e 
am considering all these together in this 
order, 

2.\ These applications were filed 
before the District Judge, Trichur, for 
compensation under Section 16 of the 
Telegraph Act, 1885 read with Sec. 51, 
Electricity Act, 1910. For supply of 


AQ/CQ/A137/73/JHS 


{Prs, 14] K. S. E Board v. C, G, Narayan (G. V. Iyer J} 


ALR 


tricity electric lines were taken over the 
property involved in these cases. by the 
Electricity Board who is the respondent 
in all the three applications. According 
to the petitioner. who is the same in « 
the applications, on account of 

c lines over his property 25 cocoa- 
mut trees have been cut from it and he 
has suffered damage on account, of it. He 
also claimed damages for the diminution 
of the value of the portion of the pre~ 
perty underneath the electric lines, Again 
he also claimed damages for the loss of 
one cent of land, rendered useless by the 
construction of a tower in it. As stated 
earlier. the learned District Judge, Trichur 
considered these claims and determined 
the compensation to be paid to the 
applicant in all the three applications, 
Agsrieved by that the Kerala Electricity 
cone has filed these three revision neti« 

ons. 


_ % Two points arise for consideras 
tion in this. case. One is whether this 
Court is entitled to interfere in revision 
with the order, passed by the District 


_Judge determining the compensation pay~ 


able under the Telegraph Act read with 
the Electricity Act. The second question 
is whether the determination of compen~ 
sation made by the District Judge is 
legally sustainable. As regards the first 
guestion the respondent’s counsel refers 
red me to sub-section (3) of S, 16 of the 
Telegraph Act which runs as follows:— 


“Section 16 (3). If any dispute arises 
concerning the sufficiency of the coma 
pensation to be paid under Section 10, 
clause (d). it shall, on application for 
that purpose by either of ihe disputing 
parties to the District Judge within whose 
jurisdiction the property is situate. be 
determined by him.” is 
end submitted that the District Judge 
is to act in these matters as a persona 
designata rather than in a purely judi- 
ciel capacity. s further submission 
was that as the District Judge is only a 
persona designata in these matters his 
order cannot be revised under Sec, 115, 
Civil P,.C. as he is mot acting as a Court 
in the discharge of his duties in dispos- 
ing of these applications. According to 
the revision petitioner, the District Judge 
is required to act only as a Court and 
not as a persona designata in considering . 
these applications and that will be clear 
from the scope of the various provisions 
of the Telegraph Act relating to the de 
termination and apportionment of com~ 
pensation by the District Judge. 

` 4, ‘Though this Court considered 
revision petitions like these previously the 
question of maintainability of such revi- 
sions is not seen raised or decided by this 
Court (See Electricity Board v. Thoman 
1961 Ker LT 238 = (AIR 1961 Ker 237 
and Electricity Board v. Tharakan. 1968 
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Ker LT 493). This does not mean that 
it cannot be raised now or decided. So 
I shall proceed to consider the question. 


5. The District Judge: when that 
expression is used in a Central Act 
means, as per the General Clauses Act 
1887 the Judge of a principal Civil Court 
of original jurisdiction other than the 
High Court in the exercise of its original 
civil jurisdiction unless there is anything 
repugnant in the context. Ordinarily he 
functions as a Judge of the principal 
Civil Court of ariginal jurisdiction, He 
has not been appointed under any provi- 
sion of the Electricity Act or the Teles 
graph Act as a Tribunal to decide this 
question. There is nothing particular -in 
sub-section (8) of S. 16 also to suggest. 
that the District Judge is intended to act 
as otherwise than in a judicial capacity. 
when determining the amount of com- 
pensation, The matter that he is called 
upon to decide is a matter relating to. 
the compensation for the infringement 
of a civil right. namely. compensation for. 
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clearly shows that the District Judge re- 
ferred to in sub-section (4) is to function 
mot as persona designata but in a judicial 
capacity. Again, sub-section (5) provides 
that orders passed under sub-sections (3) 
and (4) by the District Judge shall be 
final. But for this finality in the light 
of the fact that the matter is being decid- 
ed by the Court the ordinary right of 
appeal and second appeal may be avail- 
able to the aggrieved party. The Legis- 
lature did mot want that, 


< & — Lastly a reference to Sec. 34 
shows that if the chief Judge of the Pre- 
sidency. Small Cause Court is entertain- 
ing the applications under Section 16 (3) 
read with Section 34 (1) the fees payable 
on such application must be the fees pay- 
able under the Court-fees Act 1870 for 
such application before the District Judge. 

also shows that the application be- 
fore the District Judge is to be consider- 
ed by him mot as a persona designata but 
in: his judicial capacity. So. according to 
me. the District Judge functions in these 


civil trespass that has been committed” -matters in his judicial capacity as a Dis- 


under the cover of the statute. viz., the 
Telegraph Act. Ht is mot a case where 
he is called upon to decide.special matters 
like election disputes or assessment" of 
taxes which stand upon an entirely dif+ 
ferent footing. A determination of the 
compensation for the damage caused for. 
civil trespass is-a matter that comes up 
ordinarily before a Civil Court for ad- 
judication. Again, though Sec. 16 (3) en= 
ables any disputing party to apply be- 
fore the District Judge, the statute does 
not provide for the procedure which 
must be followed by the District Judge 
in the discharge of his function in deter- 
mining the compensation payable. This 
can only be because the matter has been 
referred to him not as a persona desig~ 
nata but as a Court and when the matter 
is referred for determination to a Court 
with no further provision the necessary 
implication is that the Court will deter- 
mine the matters as a Court. Its juris« 
diction is only enlarged. All the 
incidence. of such jurisdiction includ- 
ing right of appeal from its deci- 
sion remain the same unless there is 
some provision to the contrary in the 
statute itself. So from all these. the in~ 
tention of the Legislature is clear that 
the District Judge is called upon to acf 
not as a persona designata but only as a 
Court. This intention of the legislature 
is further made clear by the provisions 
contained in sub-sections (4) and (5) of 
S. 16 and also S: 34. Sub-section (4) pro- 
vides that the telegraph authority must 
deposit the amount in dispute to the 
‘Court of the District Judge’ and the Dis, 
trict Judge must adjudicate the dispute 
as regards the rights of the persons who 
claim the amount or the persons to whom 
the amount must be apportioned. This 
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trict Court and that Court being subordi- 
nate to this Court, a revision under Sec- 
tion 115, Civil P, C. will lie. I am sup- 
ported in this conclusion by a decision 
reported in Abdul Aziz v, Punjab Gov- 
ernment, (AIR 1942 Lah 186) where on a 
similar question being raised. their Lord- 
ships of the Lahore High Court took the 
view that the District Judge is to act in 
his judicial capacity and not as a persona 
designata in these matters, I respect- 
fully agree with the reasoning in that 
case and hold that the revision petition 
is maintainable under Section 115, Civil 
P. C. before this Court. The decision of 
the Supreme Court in Collector, Varanasi 
v. Gauri Shanker, (AIR 1968 SC 384) and 
the decision of this Court in Vareed v, 
Mary, 1968 Ker LT 583 = (AIR 1969 
Ker 103) (FB) are not of any help to the 
respondent on this question and do not in 
any way compel me to arrive at a dif- 
ferent conclusion on this question. 


7. The second point that has.to be 
considered is whether the determination 
of compensation for the damages caused 
by drawing electric lines over the pro- 
perty of the respondent has been pro- 
perly made. It has been found that 25 
trees have been cut, of which 20 trees 
had reached the bearing stage at the time 
they were cut. For determining the com- 
pensation of these trees and for other 
matters a commission was issued by the 
Court below and his report has been 
marked as Ext. Cl. According to the 
commissioner, when he visited the spot he 
found trees between the ages of 6 to 8 
years in the property in a fairly good 
condition. As the trees for which com- 
pensation is claimed had already been cut 
before the commissioner visited the spot 
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the commissioner could not note the par- 
ticulars of these trees or whether they 
had become productive. So, what he did 
was to assume that the trees that have 
been cut were of the same age as those 
that now remain in the property and on 
that basis to proceed to determine the in- 
come which the trees cut and removed 
would have fetched. According to him, 
the income will be 25 to 30 nuts and he 
also stated that the valuation will have 
to be fixed on this basis, The commis- 
sioner was examined as P. W, 2 and 
nothing has been brought out im his ex- 
amination or cross-examination to show 
that the assessment made by him is wrong 
in any way or that the income that he 
_has estimated for these trees is not the 
income for the whole year but only for 
a particular crop. Though P. W. 1 stated 
that the average net income of these 
trees will be between 120 and 130 nuts 
per tree he has not produced any record 
or other evidence to show that he has 
been obtaining the income from the other 
trees that now remain at this rate per 
year, So, his interested testimony cannot 
be acted upon. The lower Court also 
did not rely on his deposition. The lower 
Court has simply without any basis found 
that the commissioner’s assessment can 
only be for a particular cropping and not 
for the whole year and on the basis that 
annually there will be six croppings mul- 
tiplied the number found by the commis- 
sioner by six times and fixed the income 
at 150 nuts per tree per year and deter- 
mined the compensation payable accord- 
ingly, As stated earlier, this conclusion 
of the lower Court is not warranted by 
any evidence in this case. So I come to 
the conclusion that the lower Court has 
clearly gone wrong in finding the net 
yield of the tree per year. In the ab- 
sence of other materials accepting the 
commissioner’s assessment of the yield 
per vear at 30 nuts net and calculating 
the value of those 30 nuts at the rate of 
Rs, 540/- per 1000. each tree would haye 
fetched annually Rs, 16.200. The Court 
below has estimated the further bearing 
period of these trees as 68 years and 
nothing has been stated before me to 
come to a different conclusion. So, ad- 
opting the principle laid down in the 
ease Electricity Board v. Thomas, 1961 
Ker LT 238 = (AIR 1961 Ker 237) which 
was followed in Electricity Board v. 
Tharakan. (1968 Ker LT 493) this Rupees 
16.20p. will. be like an annuity which 
gives a return at 6% per annum for 68 
years. The present worth of that annuity 
is arrived at by multiplying this net in< 
come by 16.35 times on the basis of the 
table contained in Parks Valuations, 1970 
Edn.. page 295. On that basis the com- 
pensation payable per tree will be Rupees 
964.87 which figure I round up to 
Rs. 265/~. 
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8. Though the revision petitioner 
questioned the basis of determination of 
the compensation payable for diminution 
in value on account of drawing electric 
lines over the property and also ques« 
tioned the correctness of the value of 
one cent of land rendered useless by con= 
struction of a tower in the property. I do 
not think that any interference is called 
for on that account, 


9. In the result. in modification 
of the orders passed by the Court below 
the following will be the compensation 


payable to the applicant in the three 
Gases. 


_(a) The claim made in O, P, No, 767 
70 is for 5 yielding cocoanut trees and 
the compensation regarding the bund. the 
tower and the diminution in value. On 
the finding mentioned above the total 
compensation payable in this behalf is 
Rs. 2,047.10 out_of which the petitioner 
has been paid Rs, 60/- by the Depart- 
ment. The balance of Rs. 1,987.10 will. 
be paid by the Department and the peti~ 
tioner will be entitled to realise the same 
in execution of the order passed herein. 
with interest at 6% per annum from: 


(b) In O. P, No, 77/70 the petitioner 
is entitled to be awarded the value of 6, 
yielding cocoanut trees and the value of 
the bund. The value of 6 cocoanut trees 
is Rs, 1590.00 and the value of the bund 
is Rs. 50.16: Therefore the total is: 
Rs. 1640.16 out of which the petitioner 
has been paid already Rs, 72/-. The 
balance of Rs. 1568.16 will be paid by 
the department and the petitioner is en- 
titled to recover the same from the res- 
pondent in execution.of the order passed 
herein with interest at 6% from 2-5-1970. 


(c) In O. P. No, 78/70 the petitioner 
is entitled to the value of 9 cocoanut 
trees at the rate of Rs, 265/~ per tree and 
5 cocoanut trees at the rate of Rs, 15/~ 
and also the value of the bund, The 
amount due thereon is Rs, 2,712.32 out of 
which the petitioner has been paid 
Rs, 148/-. The balance of Rs. 2,564.32 
will be paid by the respondent to the 
petitioner and on failure to do so the 
petitioner will be entitled to recover the 
same from the respondent with interest 
at 6% per annum. 


10. The three revision petitions 
are allowed as above and in other res- 
pects dismissed. The parties shall bear 
their costs. 


Order accordingly. 
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Civil Revn. Petn, No. 455 of 1972, 
D/- 13-11-1972. 

Index Note:— {A) Tenancy Laws — 
Kerala Land Reforms Act (i of 1964), 
Section 13 (2), Second Proviso (As am- 
ended by Act 35 of 1969) — Necessity 
of Amendment Act — Amended proviso 
does not confer any new benefit as such 
on the landlord or tenant — Hence land- 
lord is not required to be a member of 
Armed Forees on the date amendment 
came into force. (Para 2) 

Brief Note :— (A) The amendment by 
Act 35 of 1969 was necessitated because 
of staying of all proceedings in pursuance 
of the relevant provisions of Act 9 of 
1967 and Act 5 of 1969. These two Acts 
had made it impossible for landlords men~ 
tioned in Section 13 (2) of Act 1 of 1964 
to apply within the time specified in the 
original Act and hence there was a neces- 


sity when Act 35 of 1969 came to be pas- 
oa. to enable the disabled landlords to 
exercise their option already conferred 


by the main part of Section 13 (2) as it 


stood when Act 35 of 1969 came into. 


force. (Para 2) 
’ K. N. Kerunakaran, for Petitioner; 
T, S. Venkiteswara Iyer. for Respondent, 
ORDER :— The respondent in. Ap- 
plication No, 265/1970 is the petitioner. 
‘I may call him the tenant. and the res- 
-pondent as the landlord, The landlord 
‘entered military service sometime in 
~959 and: he was discharged on 13-3- 
‘1967. According to him he obtained the 
property:<involved in these proceedings 
in pursuance of Ext, A-3 dated 12-3-1962, 
and thereafter he leased out the pro- 
perty to the tenant under Ext. A-4- dated 
0-4-1962. On 26-6-1970 he filed. an 


application for resumption of the hold--- 


ing presumably under Section 13 (2) of 
Act L of 1964. The tenant questioned 
the competency of the landlord to apply 
under Section 13 (2), and also- contend- 
ed that he was in possession of the pros 
perty some 30 years back and not under 
Ext. A-4 which, according to him. was 
a fabricated document. The Tribunal 
accepted the contentions of the tenant 
and dismissed the resumption applica+ 
tion. On appeal by the Jandlord the ap- 
pellate authority found that the appli. 
cation is maintainable and that Ext, A-4 
is genuine, The matter was neverthe- 
less remitted back to the Tribunal for 
considering the other questions involved 
in these proceedings, Hence this revi- 
sion by the tenant. 


2. The first contention raised by. 
the tenant is that the landlord has no 


LP/CQ/H131/72/RSK a 


Sundaram v. G, Menon (Namboodiripad J.) 


[Prs, 1-2] Ker, 147 


locus standi to apply under Section 13 
(2) of Act 1 of 1964 since he was not a 
member of the Armed Forces on the 
date on which Act 35 of 1969 came into 
force. Act 35 of 1969 came into force 
on 1-1-1970, and if the tenant’s conten- 
tion is right the petition under S. 13 (2) 
has to fail because admittedly the land- 
Jord was mot a member of the Armed 
Forces on 1-1-1970. The question is 
whether that is the correct position at 
law. Section 13 (1) of Act 1 of 1964 
confers fixity of tenure on tenants. But 
there was an exemption contained in 
sub-section, (2) of Section 13 of the old 
Act which I may read as follows: 

“Nothing in sub-section (1) shall con- 
fer fixity of tenure on a tenant holding 
under a landlord— 

(i) who is a member of the Armed 
Forces or is a seaman, if the tenancy 
was created by such landlord within a 
period of three months before he be- 
came a member of the Armed Forces or 
a seaman, or while he was serving as 
such member or seaman; or 

x x x x x x”, 
From clause (a) of the second proviso to 
Section 13 (2) it could be found that the 
tenant could get fixity of tenure only 
if the landlord referred to in clause (i) 
has not claimed resumption of the land 
comprised in the holding within one 
year from the date on which he ceased 
to be a member of the Armed Forces 
or a seaman, or within one year from 
the commencement of the Act, or within 
one year from the expiry of the period 
of tenancy, whichever period expires 
last. The relevant provision thus provid- 


_ed- three periods and the member of the 


Armed Forces could. choose that which 
is most favourable to him. In the in- 
stant case the landlord was discharged 
from the Air Force on 13-3-1967, and 
by. virtue of the provisions in the pro- 
viso referred to above he could have 


applied within one year from that date 


for resumption. In other words, an ap- 
plication at any time prior to 13-3-1968 
could have been perfectly competent. 
In the meanwhile Act 9 of 1967 was en- 
acted and it came into force on 30-7- 
1967. Section 4 of that Act is in the 
following terms: 


“Notwithstanding anything to the 
contrary contained in any. other law, 
or in any contract, custom or usage. or 
in any judgment, decree or order of any 
court or Land Tribunal with effect on 
and from the commencement of this 
Act, no suit or application or other pro- 
ceeding for— 

_ (a) eviction of a tenant from his 
holding or part thereof or eviction or 
shifting of a kudikidappukaran from his 
kudikidappu; or 

_ (b) resumption of a holding or part 
thereof from a tenant. 
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shall lie in any Court or Land Tribunal, 
and all suits, applications. proceedings 
in execution of decrees or orders and 
other proceedings pending in Courts or 
Land Tribunals at such commencement 
for such eviction, shifting or resumption 
shall be stayed: 

x x x x 
In view of iis provision Te landlord 
was precluded from making any appli- 
cation for resumption. The period of 
Act 9 of 1967 was extended upto 31-12- 
1969 by Act 5 of 1969. Consequently, 
the embargo on making applications for 
resumption ‘also continued till 31-12- 
1969. It follows, therefore, that ti 
31-12-1969 the landlord could not have 
applied for resumption for no fault of 


his own, but because of the law in 
force. On 1-1-1970 Act 35 of 1969 came 
into force. That Act made some signifi- 


cant changes to the proviso to S. 13 (2). 
I may mention even at this stage that 
clauses (i) and (ii) of sub-section (2) of 
Section 13 as they originally stood did 
not undergo any change. It is only the 
amendment to the second proviso as it 
then stood that is relevant for the pur- 
pose of this case. Section 15 of Act 35 
of 1969 which amended Section 13 of 
the Principal Act is in the following 
terms : 


“In Section 13 of the principal Act, — 
(a) in sub-section (2). for the se- 


cond proviso. the following proviso shall 
be substituted. namely :— & 


“Provided further that a tenant 
holding under any such landlord shall 
have fixity of tenure in respect of his 
holding if the landlord does not claim 
resumption of the land comprised in the 
holding within six months from the 
commencement of the Kerala Land Re- 
forms (Amendment) Act, 1969: 


x x x x x x. 


The result of the amendment of the 
second proviso was that the original al- 
ternatives contained in the second pro- 
viso were no longer there. and the ap- 
plication for resumption was to be made 
within six months from the commence- 
ment of Act 35 of 1969 if the landlord 
wanted to avoid fixity of tenure being 
given to the tenant. According to the 
learned counsel for the petitioner in 
view of the amendment to the second 
proviso by Act 35 of 1969 unless the 
landlord was a member of the Armed 
Forces on the date on which the am- 
ending Act came into force he cannot 
avail of the new proviso. The error in 
that argument is that the second proviso 
is not intended to confer any new bene- 
fit as such to the landlord or to the 
tenant. It was necessitated because of 
the staying of all proceedings in pursu- 
ance of the relevant provisions of Act 9 
of 1967 and Act 5 of 1969. Section 13 
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(2), as I have already referred to. is in 
the nature of an exception to sub-sec- 
tion (1). which generally confers fixity 
of tenure on all tenants. In a case 
covered by Section 13 (2). the tenant of 
the concerned holding can get fixity of 
tenure only subject to the conditions 
mentioned therein. The landlords whose 
rights were sought to be protected by 
Section 13 (2) were given the power to 
exercise their right of resumption within 
a specified period. Subsequent legisla- 
lations made it impossible for such land- 
lord to apply within the time specified 
in the original Act. and consequently 
when there was a regular amendment 
of the various provisions of Act 1 of 1964 
by Act 35 of 1969 it was necessary to 
make a provision for enabling the dis- 
abled land-owners for exercising their 
option already conferred by the main 
part of Section 13 (2) as it stood even 
when Act 35 of 1969 came into force. 
The effect of the new proviso was to 
curtail the rights of such landlords fur- 
ther in the sense that the time was re- 
duced from one year to six months and 
the alternative conditions were also 
taken away. his in short appears to 
be the purpose of the amendment and 
not for the purpose of taking away to 
any greater extent the right of option 
given to the land-owners covered by 
Section 13 (2). The landlord in this case 
was, therefore, well within his rights to 
file the application within six months 
from the commencement of Act 35 of 
1969 in view of the second proviso to 
the above section. The appellate autho- 
rity was, therefore. right in holding that 
the landlord in this case was competent 
to file the application for resumption 
under Section 13 (2) of the Act. 


3. It was contended by the peti- 
tioner-tenant that Ext, A-4 lease is not 
genuine. It is in evidence that the par- 
amount owner of this property is one 
Poomully Mana. which instituted O. S. 
312/1948 for recovery of this and other 
properties with arrears of rent. Ext, A-1 
is the decree passed in that case and 
Ext. A-2 is the delivery receipt. Ext, A-2 
is dated 11-10-1956. The tenant in this 
ease has signed Ext, A-2 delivery. It is, 
therefore, clear that his case that he 
was never dispossessed in pursuance of 
Ext. A-1 decree is palpably false. Ac- 
cording to the landlord subsequent to 
Ext. A-2 his uncle obtained the property 
on lease from the Mana and later on as- 
signed it to him under Ext, A-3. Some 
evidence was let in by the tenant to 
show that subsequent to 1956 he was 
cultivating the property. It has to be 
remembered that the tenant has no case 
that after Ext, A-2 he took the property 
again on lease from P, W, 1. the vendor 
under Ext, A-3. It is in that background 
that the genuineness or otherwise of 
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Ext. A-4 has to be considered. One of 
the attestors to Ext, A-4. was examined. 
In view of Exts. A-2, A-3 I am inclined 
to believe the version of the landlord 
that P. W. 1 was cultivating the pro- 
perty. It is only natural that since the 
petitioner was serving in the armed 
Forces he thought of leasing out the 
property. I therefore agree with the 
appellate authority that Ext. A-4 is 
genuine and that the tenant’s possession 
commenced only from the date of 
Ext. A-4, The appellate authority was, 
therefore, right in finding both the ques- 
tions in favour of the landlord and rex 
mitting back € 2 
for considering the other questions raised 
in these proceedings. 


4, In the result, the order of the 
appellate authority is hereby confirmed 
and this revision is dismissed with costs. 


Revision dismissed, 
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T, S. KRISHNAMOORTHY IYER, 
K. SADASIVAN AND 
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S. Sankarappa Gounder, Appellant vV. 
K. C. Gopalan and others, Respondents. 


A. S. Nos, 69, 113, 164. 169 and 394 
of 1967 and A. S. Nos. 20 and 206 of 
1968. D/- 6-12-1972, 


Index Note:— (A) Hindu Succession 
Act (1956), S. 7 (3) (as amended by Kerala 
Act 28 of 1958} — Applicability. A 


_ Brief Note:— (A) It cannot be said 
that Section 7 (3) can apply only to those 
sthanams where all the members of the 
family whether male or female are en- 
titled to become sthanees and that it 
cannot apply to a case where among the 
members of a family either the male or 
female member has got the exclusive 
right to become sthanees, If the sec- 
tion is so construed almost all the 
sthanams in existence in Malabar will 
fall outside the operation of S. 7 (3) and 
thereby the purpose of the Act itself 
will be defeated. Section 7 (3) deals with 
sthanam properties and provides for their 
devolution among the members of the 
family of the sthanamdar and his per- 
sonal heirs. In view of the customary 
Jaw in Malabar whereby it is open to a 
female member of a family to become a 
sthanee, it was felt that Section 7 (3) 
was incomplete in the matter of provid- 
ing for devolution of all sthanam proper- 
ties, It was this reason that prompted 
the amendment of Section 7 (3) by Kerala 
Act 28 of 1958, (Para 20) 


DP/DP/B618/73/YPB 


id res ATR 1971 SC 2513, Rel, on, 
the matter to the Tribunal’: - el, on 


‘Act 
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Index Note:— (B) Hindu Succession 
Act (1956), S. 7 (3) (as amended by Kerala 
Act 28 of 1958) — Scope. 


Brief Note:— (B) The fiction of a 


- notional partition in Section 7 (3) is only 


for the ascertainment of the per capita 
share which the members of the family 
and the personal heirs of the sthanamdar 
will be entitled to. It therefore cannot 
be said that Section 7 (3) only provides 
for the devolution of those properties of 
the sthanam which the sthanamdar had 
immediately before his death. AIR 1971 
SC 2392 and AIR 1967 Ker 210 (FB) and 
(Para 21) 


Index Note:— (C) Hindu Succession 
(1956), S. 7 (3) (as amended by 
Kerala Act 28 of 1958) — Expression 


“sthanam property held by him” — Con- 
struction of. . 


Brief Note:— (C) It cannot be said 
that when a property is alienated or leas- 
ed by a sthanee in excess of his powers 
such property cannot be considered to be 
sthanam property held by sthanamdar 
and that property falls outside the. scope 
and ambit of Section 7 (3), The reason 
is that it is not necessary that because of 
the words “held by him” in Sec, 7 (3) 
the sthanee should have actual control 
oyer the sthanam properties at the time 
when the devolution opens. Those words 
do mot indicate that the ascertainment of 
the sthanam properties has to be just be- 
fore the death of the sthanamdar. The 


‘scope of Section 7 (3) is not to validate 


ell the unauthorised alienations or im- 
prudent transactions of sthanam pro- 
Perties by a sthani. The improper aliena- 
tion will not divest the sthanam or the 
successor sthanees of their right over the 
sthanam | property. AIR 1967 SC 1786, 
Distinguished, (Paras 22, 28, 24) 


Index Note:— (D) Hindu Succession 
Act (1956), S. 7 (3), Explanation 2 (as in- 
troduced by Kerala Act 28 of 1958) — 
Scope of. 


Brief Note:— (D) Explanation 2 of 
Section 7 (3) has nothing to do with the 
rights of the statutory heirs to get rid of 
unauthorised alienations or imprudent 
leases executed by a sthani in respect of 
a sthanam property when he was the 
sthanam holder. It deals with the right 
of the successors to evict tenants who are 
holding the sthanam properties under the 
sthani. . If on the basis of a prudent lease 
granted by a sthani during his lifetime 
on account of any statute legislation the 
lessor sthani was prevent from re- 
covering possession of the property 
from the tenant. the disability may be 
wets in the case of the statutory heirs 


0. (Para 26) 
Index Note:— (E) Marumakkathayam 
Law — Alienation by sthani of immoy- 


able property — Binding nature, 
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Brief Note:— (E) In order to uphold 
an alienation by a sthani of immovable 
property belonging to the sthanam there 
must be legal necessity or benefit to the 
estate, In absence of proof as to 
the legal mecessity or benefit of the 
sthanam. the alienation cannot be held 
to be binding on the sthanam or the 
successors of the sthanam property, AIR 
4960 SC 1080, Followed. (Para 28) 


Index Note:— (F) Hindu Succession - 


Act (1956), S., 7 (3) (as amended by 

Kerala Act 28 of 1958) — Lease by 

enoni in office normally terminates with! 
ife, 


Brief Note:— (F) A person cannot 
confer a better title on another in rex 
spect of immovable property than what 
he himself possesses, Normally, there- 
fore, a lease executed by the sthani in 
office must terminate with his life and 
it cannot be binding on the successor 
sthani; (Para. 30) 


sthanam or the heirs 
under Section 7 (3) after the death of the 
lessor-sthani, (Paras 30, 31) 


* Index Note:— (G) Kerala Compensa- 
tion for Tenants Improvements Act (29 
of 1958), S. 4 — Improvements made by 
-lessee — Claim as to — Non-payment of 


court-fee whether can justify disallow 
ance. 


Brief Note:— (G) The Court should 
not be so technical as to disallow the 
claim for improvements advanced by the 
lessee on the mere ground of non-pay~ 
ment of court-fee, if otherwise, his claim 
can be sustained under law. 

(Paras 33, 34) 

Index Note:— (H) Hindu Law — 
Partition — Suit by a co-sharer — De- 
fendant co-sharer can claim his share in 
the same suit. 

Brief Note:— (H) In a suit for parti= 
tion by a co-sharer, every sharer-defend- 
ant is in the position of a pleintiff. It is 
open to such a defendant sharer to claim 
his share in the suit without bringing a 
separate suit for partition of his share. 
In such circumstances, if a defendant~ 
sharer in his written statement has ayoid- 
ed an alienation impugned by the plain- 
tiff, relief cannot be disallowed to that 
defendant for a share iree of the aliena- 

tion, AIR 1940 Mad 236, Dissented from. 
, (Para 35) 

` Indeg Note:— (D) Hindu Succession 
Act (1956), S. 7 (3) {as amended by Kerala 
Act 28 of 1958) — School belonging to 
sthanam —- Death of sthani — Effect, 
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Brief Note:— (M If it is shown that 
a School building belonged to a sthanam, 
society constituted by the sthani in 
office can have legal status of only his 
agent for conducting the school and with 
the death of the sthani there would be 
@ termination of that agency and the 
conduct of the school will revert back to 
the statutory heirs of the sthani under 
Section 7 (3), (Para 39) 
Index Note:— (J) Civil P. C. O. 4i, 
R. 33 — Scope, £ 
„Brief Note :— (J) If a finding is set. 
aside on a ground common io the appel~ 
lant as well as to the non-appealing par- 
ties, the benefit of the decision is avail- 
able to all. AIR 1965 SC 1874, Followed. 
á (Para 43) 
ases Referred: Chronological Paras 
AIR 1971 SC 2392 = 1971-2 Scc 
909. M. K. Balakrishna Menon 
v. Asst, Controller 
AIR 1971 SC 2513 = 1971 Ker LT 
852 = 1971 Tax LR 1764, Inspect- 
- ing Asst, Commr, of Agricultural 
_. Income-tax v. unni Panicker aL 
AIR 1967 SC 1786 = (1967) 3 SCR 
454. Mangal Singh v. Rattno 25 
AIR 1967 Ker 210 = 1967 Ker LT 
148 (FB), Asst. Controller of 
Estate Duty Cum Income-tax Of- 
ficer Ernakulam v, Balakrishna 
Menon $ 
AIR 1965 SC 1874 = (1965) 3 SCH 
550, Nirmala Bala v. Balai Chand 
AIR 1960 SC 1080 = (1960) 3 SCR 
887. Kochuni v, States of Madras 
„ & Kerala - 
AIR 1940 Mad 236 = 1989 Mad 
WN 1073, ‘Veerabhadrayya v, 
Seethamma 


K. Prabhakaran, for Appellant, 

KRISHNAMOORTHY IVER, J.: 
These appeals arise out of O. S. 65 of 
1956 on the file of the Subordinate 
Judge’s Court, Ottapalam. The plaintiff, 
who filed the suit on 22-12-1956. was 
transposed as the 52nd defendant and the 
18th defendant was transposed as the 
plaintiff by the order dated 8-6-1965 
passed in I. A, 447 of 1965. . 

2. The suit as originally institut- 
ed, was for partition, and separate pos- 
session of the plaintiffs share in plaint 
Bi to F schedule items based on the 
Madras Marumakkathayam (Removal of 
Doubts) Act (Act 32 of 1955),. The plain- 
tiff and defendants 1 to 13 are members 
of Kunnathat Matambil Swaroopam 
known as Mannarghat Nair Veedu. It is 
an ancient chieftain family, There are 
two sthanams attached to that family 
which are held by the two senior-most 
male members of the family and known 
as Moopil Sthanam and Elaya Sthanam, 
the incumbents being known_as Moopil 
Nayar or Valiya Nayar and Elaya Nair. 
There are properties attached to the two 


al 


35 
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sthanams. The senior-most female mem- 
ber of the family is called Amma Nei- 
thiar who used to manage the properties 
of the tarwad, It is admitted that the 
members of the family are governed by 
the Madras Marumakkathayam Act, 1932 
and the Madras Marumakkathayam (Re- 
moval of Doubts) Act of 1955 (Madras Act 
32 of 1955). The properties belonging to 
the tarwad of the parties have been parti- 
tioned in O, S. 51 of 1944 on the file of 
the Sub Court, Ottapalam. The plaint B 


- schedule consists of immovable properties 


attached to the Moopil sthanam, The 
movables belonging to the Moopil sthanam 
are comprised in plaint D schedule. The 
amounts lying to the credit of Moopil 
sthanam in the Land Acquisition proceed- 
ings pending in the Sub Court. Palghat 
are comprised in the plaint F schedule. 
The holder of the Moopil stahnam on the 


date of the institution of the suit was the- 


first defendant, 


3. C schedule immovable _pro< 
perties are attached to the Elaya 
sthanam and the movables belonging to 
the Elaya sthanam are shown in plaint 
E schedule, The Elaya sthanee on the 
date of suit is the second defendant, 


4. Under the Madras Marumak~ 
kathayam (Removal of Doubts) Act, 32 of 
1955, every sthanam_ possessing one or 
other of the three characteristics men~ 
tioned therein shall be deemed and shall 
be deemed always to have been the pro- 
perties belonging to the tarwad. The 
suit when it was filed in 1956 was based 
on the provisions of the Madras Act. 32 
of 1955. The validity of the Madras Act, 
32 of 1955 was challenged before the 
Supreme Court in Kochuni v. States of 
Madras & Kerala, AIR 1960 SC 1080 and 
the Supreme Court declared that the 
Madras Act 32 of 1955 is void and ultra 
vires the Constitution. The decision of 
the Supreme Court was rendered on 4th! 
May, 1960. In view of that decision, the 
claim of the plaintiff based on Madras 
Act, 32 of 1955 could not have been 
legally sustained, 


_ 5. ‘The first defendant. who was 
the Moopil sthanee died on 3-1-1960, Ihe 
plaintiff then filed I. A. 163 of 1960 for 
amending the plaint claiming a share in 
plaint B, D and F schedule properties 
attached to the Moopil sthanam under 
Section 7 (3) of the Hindu Succession Acf, 
1956. The prayer for amendment was 
allowed by the trial Court and that order 
was confirmed in revision by this Court. 
As a result of the amendment, C and E 
schedule items in the plaint which were 
properties attached to the Elaya sthanam 
were deleted from the plaint. Thus. the 
suit confined itself to a partition of the 
properties which were attached to the 
Valiya sthanam, The personal heirs of 
the first defendant who are his wife and 
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children were impleaded as defendants 
31, 32 and 44 to 47. The D schedule in 
the plaint was also amended as Dr sche- 
dule comprising the movable properties 
belonging to the Moopil sthanam. 

3 The first defendant when he 
was the Moocpil sthanee had executed 
leases. mortgages etc., in respect of the 
private forests attached to the sthanam 
and also executed licences for cutting and 
removing trees from private forests be- 
longing to the sthanam. These documents 
are referred to in paragraph 11 of the 
plaint. The plaintiffs case is that these 
documents are not binding on the Moopil 
sthanam and the plaint B schedule pro- 
nerties have to be partitioned free of 
those claims, 

7. The learned Subordinate Judge 
upheld the plea of the plaintiff and pas- 
sed a pre. ary decree and’ judgment 
for partition of the properties in the 
plaint B, DI and F schedule item 80 in 
the D schedule which is an elephant and 
the house mentioned in the additional 
written statement jointly filed by de- 
fendants 9 to 18, 29 and 30 into 33 shares 
and for allotment of one share each to 
the plaintiff. defendants 2 to 17, 19 to 30, 
48. 49, 52 and the share of the first de- 
fendant to defendants 31, 32 and 44 tp 46 
free from the rights under the docu- 
ments mentioned in paragraph 11 of the 
plaint. 

8. The appeals have been filed 
against the preliminary judgment and 
decree of the Court below. 


9. A. S. 169 of 1967 is by the 
plaintiffs; A. S. 164 of 1967 is by the se- 
cond defendant; and A. S. 394 of 1967 is 
by defendants 31. 32, 45 and 46; A. S. 
113 of 1967 is by the 35th defendant; 
A D a z area ae and orar 
ant; an . 95 ro) 7 is by e 51st 
defendant, ij 


19. The learned Judge has found 
that the lease in favour of the 33rd de- 
fendant (which document has not been 
produced in the case), Ext, A91 lease 
dt. 29-8-53 in favour of the 34th defend- 
ant, leases in favour of defendants 37 and 
38 to 42 (which documents also have not 
been produced in the case) granted by 
the first defendant are not binding on the 

m properties. These defendants 
have not objected to that portion of the 
decree against them which has now be- 
come 


11. The learned Judge has also 
found that the licence for cutting trees 
granted by the first defendant to the 38th 
defendant in respect of 2000 acres in 
Attappadi Malavaram is within the com- 
petence of the sthanee and cannot be set 
aside, Since the period of the licence has 
expired. the learned Judge his directed 
a partition of the property free from the 
rights created by this licence, This part 
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of the decree is not also challenged be- 
fore us, 


_ 12. Though the 34th defendant has 
assigned his right under Ext. A91 for a 
part of the property therein viz.. 100 
acres to the 35th defendant by Ext, B152 
dated 29-8-1960 based on a contract of 
purchase dated 23-12-1956, the 35th de- 
fendant has not sought to uphold the 
validity of Ext, A91 in A. S. 113 of 1967 
which the 35th defendant has filed, 


13. Thus, the validity of Exts. 
A88, B28, A11. B36, A24, B149, B170 and 
A9 alone are challenged in A. S. Nos. 89 
113, 394 of 1967 and A. S. 20 of 1968. Of 
these documents, Ext, A9 is a mortgage 
with possession and Ext, A24 is a licence 
granted for the cutting of trees from 
private forests belonging to the Moopil 
sthanam. The other documents are leases 
granted by the first defendant in respect 
of private forests attached to the Moopil 
sthanam for a term very much in excess 
of 12 years. 

14, Ext. A88 dated 12-4-1950 is 
the lease deed executed in favour of the 
37th defendant by the first defendant for 
800 acres of private forests attached to 
the Moopil sthanam. The 37th defendant 
was on the relevant date the Karya- 
sthan of the Moopil sthanam. Ext. A-19 
dated 23-6-1954 is the notice issued by 
the 3ist defendant, the wife of the first 
defendant to the 37th defendant demand- 
ing a transfer of the property compris- 
ed in Ext, A-88 on the ground that 
Ext. A-88 is benami for her. The 37th 
defendant subsequently assigned his 
rights in Ext, A-88 to the 31st defen- 
dant by Ext, B-167 dated 20-10-1955, In 
respect of 600 acres out of 800 acres in 
Ext, A-88, the 31st defendant assigned 
her right to the 5lst defendant by 
Ext, B-164 on 24-9-1962 after the filing 
of the suit. 

15. Ext. B-28 dated 23-7-1950 is 
the lease to defendants 32, 42. 44 and 
45 who are children of the first defen- 
dant in respect of 2000 acres of private 
forests in Attappadi Malavarm. Exhi- 
bit A-11 dated 15-6-1951 is a lease to 
the 31st defendant in respect of 600 
acres of private forests, Ext. B-36 
dated 5-5-1956 is a mining lease to the 
32nd defendant, a son of the first de- 
fendant, It was agreed before us that in 
pursuance to Ext. B-36, no mining ope- 
rations were done in the property com- 
prised therein and that the 32nd defen- 
dant is not claiming any rights over the 
property comprised in Ext, B-36. In 
view of this submission. it is not neces« 
sary to go into the validity of Ext, B-36. 

16. Ext, A-9 deted 2-4-1954 is a 
possessory mortgage by the first defen- 
dant in respect of properties outstand- 
ing with the tenants from the sthanam. 
Ext, A-24 dated 30-5-1955 is a licence 


granted by the first defendant to the 
82nd defendant, his son for cutting and 
removing trees from 20,000 acres of pri- 
vate forests for a period of 10 years. 
Ext. B-26 dated 24-6-1955 is a licence. 
granted by the 32nd defendant to the 
35th defendant for cutting trees from 
2,000 acres out of 20,000 acres comprised 
in Ext, A-24. During the pendency of 
the suit, the period of licence had ex- 
pired. The Court below granted a de= 
cree for recovery of possession of the 
property from the licensees on the basis 
that the licensees are in possession. 
There is no objection to this part of the 
decree of the learned Judge. 


17. In A. S. 394 of 1967, we are, 
therefore, concerned with the validity 
of Exts. A-88, B-28, A-11 and A-9 A 
part of the property comprised in 
Ext, A-28 is conveyed to the 51st de- 
fendant by Ext, B-164. The appeal by 
the 51st defendant is A, S. 69 of 1967. 


18. A. S. 113 of 1967 is by the 
85th defendant and the subject-matter 
of that appeal is Ext. B-149 dated 24-6- 
1956 in respect of 2001 acres of private 
forests, 


19. Defendants 31, 32, 35, 43, 45, 
46 & 51 apart from supporting the vali-« 
dity of the transactions in their favour, 
hadacommon contention based on S. 7 (3) 
of the Hindu Succession Act, 1956 as 
amended by Section 27 of the Kerala 
Sthanom Properties (Assumption of 
Temporary Management and Control) 
and Hindu „Succession (Amendment) 
Act, 1958 (Act 28 of 1958). Before ad- 
verting to the said contention, i¢ will 
be advantageous to extract Section 7 (3) 
of the Hindu Succession Act and also 
the said provision as amended by the 
Kerala Act, 28 of 1958 in its application 
to the State of Kerala, Section 7 (3) 
of the Hindu Succession Act reads: 


“Notwithstanding anything contained 
in sub-section (1), when a sthanamdar 
dies after the commencement of this 
Act, the sthanam property held by him 
shall devolve upon the members of the 
family to which the sthanamdar belong-~ 
ed and the heirs of the sthanamdar as 
if the sthanam property had been divid- 
ed per capita immediately before the 
death of the sthanamdar among himself 
and all the members of his family then 
living, and the shares falling to the 
members of his family and the heirs of 
the sthanamdar shall be held by them 
as their separate property. 


Explanation: For the purposes of 
this sub-section, the family of a 
sthanamdar shall include every branch' 
of that family. whether divided or un- 
divided. the male members of which 
would have been entitled by any cus- 
tom or usage to succeed to the position 
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of sthanamdar if this Act had not been 
passed, _ 


Explanation II: The devolution of 
sthanam properties under sub-section (3) 
and their division among the members 
of the family and heirs shall not be 
deemed to have conferred upon them in 
respect of immovable properties any 
higher rights than the sthanamdar regard~ 
ing eviction or otherwise as against 
tenants who were holding such proper- 
ties under the sthani.” 


The amendment of Section 7 (3) of the 
Hindu Succession Act in its application 
to the State of Kerala, was necessitated 
to provide for the devolution of proper- 
ties attached to a sthanam in respect of 
which by the customary law of Mala- 
bar females are entitled to succeed as 
sthanis and also to bring within the am-= 
bit of legislation the Mappila Marumak- 
kathayam tarwads. 

20. 
the appellants claiming under the docu- 
ments executed by the first defendant 
was threefold. The first was that Sec- 
tion 7 (3) of the Hindu Succession Act 
as amended by the Kerala Act, can 
apply only to those sthanams where all 
the members of the family whether 
male or female are entitled to become 
sthanees. ‘The provison now in force, 
it is argued, cannot apply to a case 
where among the members of a family. 
either the male or female member has 
got the exclusive right to become stha< 
nees. In our view, there is little sub- 
stance in this contention. Section 7 (3). 
deals with sthanam properties and pro- 
vides for their devolution among the 
members of the family of the sthanam- 
dar and this personal heirs. In view of 
the customary law in Malabar whereby 
it is open to a female member - of a 
family to become a sthanee. it was felt 
that Section 7 (3) of the Hindu Succes- 
sion Act was incomplete in the matter 
of providing ~for devolution of all stha- 
nam properties. It was this reason that 
prompted the amendment of Section 7 
(3) of the Hindu Succession Act by 
Kerala Act 28 of 1958. If the plea ad- 
vanced on behalf of the appellant is ac- 
cepted almost all the sthanoms in exist- 
ence in Malabar will fall outside the 
operation of Section 7 (3) of the Hindu 
Succession Act as amended in its ap- 
plication to the State of Kerala and 
thereby the purpose of the Act itself 
will be defeated. We. therefore, feel no 
hesitation to repel this ground. 


21. The second submission was 
that in view of the legal fiction em- 
bodied in Section 7 (3), only those stha- 
mam properties held by the sthanee im- 
mediately before his death are liable to 
be divided. It was argued that. accord- 
mg to the said provision, a notional 
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partition has taken place among the 
sthanamdar and the other members of 
his family in respect of the then exist- 
ing properties alone and if so, the par- 
ties can get only a share subject to all 
the alienations or leases granted by the 
sthanamdar prior to the date of the 
motional partition. The fiction of a 
motional partition in Section 7 (3) of the 
Hindu Succession Act is only for the 
ascertainment of the per capita share 
which the members of the family and 
the personal heirs of the sthanamdar 
will be entitled to. In interpreting Sec- 
tion 7 (3) of the Hindu Succession Act, 
a Full Bench of this Court in Asst. Con- 
troller v. Balakrishna Menon, 1967 Ker 
LT 148 = (AIR 1967 Ker 210 FB) ob- 
served at page 154: 


_ "The first portion of sub-section (3) 
of Section 7 clearly shows that what 
passes on the death of a Sthanamdar is 
the whole of the Sthanam property held 


-by him. It says: 


‘When a sthanamdar dies after the 
commencement of this Act, the sthanam 
property held by him shall devolve upon 
the members of the family to which the 
sthanamdar belonged and the heirs of 
the sthanamdar,’ 

__ The second portion of that sub-sec- 
tion has nothing to do with the extent 
of the property that passes on the death 
of a sthanamdar, It only deals with the 
distribution of that property. the distri- 
bution directed being ‘as if the sthanam 
property had been divided per capita 
immediately before the death of the 
sthanamdar among himself and all the 
members of his family then living.’ The 
device of the “as if” should be confined 
a the purpose for which it was intend- 
e n 

The above decision was confirmed in ap- 
peal by the Supreme Court in the deci- 
sion reported in M. K. Balakrishna 
Menon v. Asst. Controller, 1971 (2) SCC 
909 = (AIR 1971 SC 2392) where their 
Lordships held that the statutory fiction 
embodied in Section 7 (3) of the Hindu 
Succession Act, 1956 should be confined 
for the purpose of choosing the heirs and 
it cannot be extended further. In Ins- 
pecting Asst. Commr. of Agricultural 
Income-tax v. Ramunni Panicker. 1971 
Ker LT 852 = (AIR 1971 SC 2513) their 
Lordships of the Supreme Court. follow- 
ing the decision in 1971 (2) SCC 909 = 
(ATR 1971 SC 2392) observed at 
page 855: 


_ “Section 7 (3) of the Hindu Succes- 
sion Act embodies a fiction. The pur- 
pose of that fiction was to gradually 
abolish the sthanams and to provide for 
the devolution of the sthanam proper- 
ties on the members of sthanom tarwad 
except as regards one per capita share 
which the personal heirs of the sthanam- 
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dar are to inherit as the heirs of the 
sthanamdar.” 


In view of these decisions. we cannot 
accept the contention that S. 7(3) only 
provides for the devolution of those 
properties of the sthanam which the 
coro had immediately before his 
eath. 


22. The next submission was 
based on the words “sthanam property 
held by him”, in Section 7 (3) of the 
Hindu Succession Act, It was argued 
that when a property is alienated or 
leased by a sthanee even in excess of 
his powers such property cannot be con 
sidered to be sthanam property held by 
sthanamdar and that property falls out- 
side the scope and ambit of Section 7 (3) 
of the Hindu Succession Act. We can- 
not agree, as in our view it is not neces< 
sary that because of the words “held by 
him” in Section 7 (3) of the Hindu Suc- 
cession Act. the sthanee should have 
actual control over the sthanam proper- 
ties at the time when the devolution 
based on Section 7 (3) of the Hindu Suc- 
cession Act opens, 


23. The plea of the counsel for 
the appellant that the words “sthanam 
property held by him” in Section 7 (3) 
include only those sthanam properties 
which are in the actual or constructive 
possession of the sthani or at least those 
which can be dealt with by him cannot 
be accepted. Those words do not indi- 
cate that the ascertainment of the stha- 
nam properties has to be just before the 
death of the sthanamdar, The scope of 
Section 7 (3)- of the Hindu Succession 
Act is not to validate all the unautho-~ 
rised alienations or imprudent transac- 
tions of sthanam properties by a sthani. 
The effect of accepting the submission 
of the appellant is to give a charter to 
the sthanis in office on the date of the 
Hindu Succession Act to unlawfully deal 
with the sthanam properties and there- 
by deprive the statutory heirs of their 
legitimate shares therein. We do not 
think that is the intention of the legis- 
lature when it used the words “sthanam 
property held by him” in the section. 
The word “held” only connotes the exist- 
ence of a legal title in the properties of 
the sthanam and nothing more. 


24. The estate taken by a sthani 
in the sthanam property is not absolute, 
He has no unlimited power of aliena- 
tion of the sthanam property. though 
he is entitled absolutely to the income 
accruing therefrom during his life-time. 
But it has been judicially recognised 
that he has however the power of charg- 
‘ing the sthanam property or alienating 
the game when it is necessary or benefi- 
cial to the sthanam. The fact that by 
an unauthorised alienation, the alienat- 
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ing sthani becomes incapable of dero- 
gating from his grant by applying the 
principle of estoppel does not mean the 
extinguishment of the right of the stha- 
mam over the sthanam_ property. The 
disability of the alienating sthani to get 
back the property overlooking the alie- 
mation is because of the operation of the 
principle of estoppel, which cannot apply 
to the Statutory heirs under Section 7 
(3) of the Hindu Succession Act as they 
do not claim through the sthani. So 
long as the right of the sthanam over 
the sthanam property is not extinguish- 
ed by an unauthorised alienation, the 
said property continues to be sthanam 
property held by the sthani within the 
meaning of Section 7 (3) of the Hindu 
Succession Act. The improper aliena- 
tion will not divest the sthanam or the 
successor sthanees of tbeir right over 
the sthanam property. This principle 
can be well brought out by a simple il- 
lustration. Suppose a sthani alienates 
only his right of enjoyment over the}. 
sthanam property during his lifetime 
after the Hindu Succession Act came into 
existence. It will not be possible then 
to contend because the sthani is not in 
possession of the property at the time 
of his death it is not a property held by 
him within the meaning of Section 7 (3) 
of the Hindu Succession Act, The very 
fact that he has alienated only his life- 
interest shows that after his death, the 
property comes back to the sthanam {o 
be enjoyed by the successor sthani 

25. The attempt of learned coun= 
sel for the appellants in A. S. 394 of 
4967 to interpret the words “sthanam 
property held by him” in Section 7 (3) 
of the Hindu Succession Act in the light 
of the decision in Mangal Singh v. 
Rattno, AIR 1967 SC 1786, cannot stand 
scrutiny. That was a case which inter« 
preted Section 14 (1) of the Hindu Suc- 
cession Act. the wording of which is 
entirely different from that of Section 7 
(3). of the Act. 


26. It was then contended rely- 
ing on Explanation II to Section 7 (3) 
introduced by Act, 28 of 1958 in its ap- 
plication to the State of Kerala that the 
statutory heirs under Section 7 (3) of 
the Hindu Succession Act cannot have 
any higher rights in the property than 
what the sthanamdar had at the time 
of his death and if at the time of the 
death the sthanamdar had no right to 
get rid of his own alienations and re- 
cover possession of the property. ‘the 
statutory heirs under Section 7 (3) can- 
not exercise that right. We do not 
think that this submission is justified by 
the wording of Explanation II to Sec- 
tion 7 (3) of the Act. The said Expla- 
nation reads: 

“The devolution of sthanam proper- 
ties under sub-section (3) and their divi- 
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sion among the members of the family 
and heirs shall not be deemed to have 
conferred upon them in respect of im- 
movable properties any higher rights 

the sthanamdar regarding eviction 
or otherwise as against tenants who were 
holding such properties under the 
sthani.” 


“The ambit of the above Explanation is . 


not so wide as it is attempted to be con- 
strued by counsel for the appellant. It 
deals with the right of the successors to 
evict tenants who are holding the stha- 
mam properties under the sthani. If on 
the basis of a prudent lease granted by 
a sthani during his lifetime on account 
of any statute legislation the lessor 
sthani was prevented from recovering 
possession of the property from the 
tenant, the disability may be there in 
the case of the statutory heirs also, Tt 
is mot necessary to express a 1 opi- 
mion on that aspect for the purpose of 
this case, Suffice it to say that Expla- 
mation IT of Section 7 (3) of the Hindu 
Succession Act has nothing to do with 
the rights of the statutory heirs to get 
rid of unauthorised alienations or _im- 
prudent leases executed by a sthani in 
respect of a sthanam property when he 
was the sthanam holder. We, therefore, 
~irepel the contentions based on Sec- 
“Ition 7 (8) of the Hindu Succession Act. 


27. [We shall now take up the vali- 
dity of Ext, A-9 mortgage with posses- 
sion 
B-28, A-11. B-149. and B-170. Before 
considering. the validity of these: docu-- 
‘ments, it istmecessary to.note the finan- 
cial position of the sthanam at about the 
time when these documents were ex- 
-ecuted. It is brought out in evidence 
that the sthanam possessed of more than 
.@ lakh and: odd acres of forest lands, 
-besides other properties -which yielded 
:an annual income of 16000 parahs of 
“paddy and Rs, 60,000/< -every year, 
Ext. A-48 is the partition deed in the 
31st defendants tarwad in which she 
has been allotted only a sum of Rs. 500/- 
in cash. This shows that the 3lst de- 
fendant was mot possessed of any im- 
movable properties of her own, 

_ 28. Now we shall take up Exhi- 
bit A-9. the usufructuary mortgage with 
mossession dated 8-7-1954 in favour of 
the 31st defendant. the wife of the first 
defendant for Rs, 18,000/~ in respect: of 
certain properties which are outstanding 
with tenants on the date of Ext, A-9. 
The rent due from the tenants for the 
properties comprised in Ext, A-9 was 
1955 parahs of paddy. The 31st defen- 
dant has been directed to collect these 
amounts and appropriate 1260 16 nazhi 
parahs towards interest on the sum of 
Rs. 18,000/-. She is also directed to pay 
Rs, 300/- by way of revenue of the pro- 


and also the leases, Exts, A-88, - 
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perty every year for which she has been 
directed to appropriate 300 narahs of 
paddy, The purappad payable under Ext. 
A9 to the first defendant is 395 parahs of 
paddy per annum, Exts. A27 and A34 
are the account books of the sthanam for 
the years 1-4-1952 to 31-3-1953 and 1-4- 
1953 to 31-3-1954 produced to show that 
there has been substantial balance stand- 
ing to the credit of the sthanam at the 
end of these years and to prove that 
there was no necessity to borrow any 
amount for the benefit of the estate by 
charging the corpus of the sthanam pro- 
perty, It is mot necessary for consider- 
ing the validity of Ext, A9 to examine 
the question whether there was eny sur- 
plus remaining with the sthanam on the 
basis of Exts. A27 and A34. It is signi- 
ficant that the necessity for the borrow- 
ing is not mentioned in Ext, A9. It was 
also not proved by any evidence as to 
the necessity for the borrowing under 
Ext. A9. The interest for the amount 
due under Ext, A9 as per the terms in 
the document will come to about 30 to 
35% per annum. There is also no evi- 
dence to prove the source from which the 
31st defendant could have made up the 
amount mentioned in Ext, A9. There was 
an attempt to prove that this amount was 
advanced by 31st defendant from the 
sthanam on the basis of promissory notes 
executed by her. But in the absence of 
any. evidence to show that the 3ist de- 


„fendant had any independent source of 


money and siso because of the 
absence of any case that any in- 
come from the sthanam property had 
been gifted to the 31st defendant by 
the first defendant, we need not examine 
the question whether any consideration 
was really paid under Ext. A9. Assum- 
ing that Ext. A9 is supported by con- 
sideration, it is necessary that benefit to 
the estate has to be proved, The law is 
well settled in view of the decision of the 
Supreme Court in AIR 1960 SC 1080, that 
to uphold an alienation by a sthani of 
immovable property belonging to the 
sthanam, there should be legal necessity 
or benefit to the estate. In AIR 1960 SC ` 
11080, Subba Rao, J. speaking for the 
Court has observed at page 1102 thus: 


“The legal position of a sthanee is 
equated fo that of a-Hindu widow in that 
he represents the estate for the time 
being and he can alienate the properties 
for necessity or for the benefit of the 

te. e a Hindu widow, the suc- 
cessor to a-sthanee is always a life-estate- 
holder,” 


The burden to prove that Ext, AQ is for 
necessity binding on th b 
the benefit of the sthanam is on the 31st 
a adar Fs i 
dence to prove benefit or necessit 

sthanam is absolutely wenn he ie 
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case. We, therefore, agree with the 
learned Judge in holding that Ext, A9 is 
not binding on. the sthanam or the suc- 
cessors of the sthanam property. 


29. Out of the leases that are 
questioned in this case, Exts, A88 and 
All are in favour of the 31st defendant 
while Ext. B28 is in favour of defend- 
ants 32, 44 and 45. As we have already 
said, 31st defendant is the wife of the 
first defendant and defendants 32, 44 and 
45 are his children. Before we consider 
the question whether these lease deeds 
have been executed by the first defend- 

. ant as a prudent manager of sthanam 
property, we have to make certain gene- 
ral observations which may be relevant 
in considering the validity of Exts, B149 
and B170 also. 

30. It is a general principle of law 
that, a person cannot confer a better title 
on another in respect of immovable pro- 
perty than what he himself possesses. 
Normally, therefore, a lease executed by 
the sthani in office must terminate with 
his life and it cannot be binding on the 
successor sthani. The question whether 
when a lease deed is executed for a term 
in exercise of the right of prudent mana 
gement of the sthanam properties and be- 
fore the expiry of the said term, the 
lessor sthani dies, whether the remaining 
term will be binding on the successor 
sthani need not engage our attention for 
the purpose of this case. Ext, A88 which 
is dated 12-4-1950 is in respect of 800 
acres of private forests. Ext, All which 
is dated 15-6-1951 is in respect of 600 
acres of private forests executed in favour 
of the 3lst defendant. Ext. All is for 
24 years and the purpose of the lease is 
for effecting plantation such as rubber, 
tea, coffee, pepper and cardamom. Under 
Ext. All, there is a payment of Rupees 
1,200/- by way of premium. In Ext. A88, 
there is a term of 24 years coupled with 
an option of renewal for another term of 
24 years, The document stipulates a pay- 
ment of Rs. 4,000/- by way of premium. 
Sanction from the District Collector is 
necessary for leasing private forests under 
the provisions of the Madras Preservation 
of Private Forests Act. The sanction ob- 
tained from the District Collector for the 
execution of Exts. All and A8 has not 
been produced in the case. In Ext, A8, 
there is no mention of any sanction hav- 
ing been obtained for the granting of 
the lease. But in Ext. All. it is stated 
that the necessary sanction has been taken 
from the Collector for the granting of 
the lease. The properties described in 
the schedule in Exts. All and A88 com- 
prise a very large area from out of which 
the properties leased have to be ascer- 
tained after the necessary survey opera- 
tions. There is no evidence to show that 
any such survey operation was done at 
the instance of the 31st defendant and 


the properties mentioned in Exts. A88 and 
All as having been leased have been de- 
marcated. At about the time when these 
leases were granted, the first defendant 
was about 75 or 80 years old. The long 
term for which those leases have been 
granted coupled with the near relation- 
ship of the parties shows that these leases 
have not been granted in exercise of pru- 
dent act of management by the sthani. 
The periods mentioned in these docu- 
ments are so long that they are more in 
the mature of alienation of sthanam pro- 
perty with the knowledge that those pro- 
perties may not be available to the suc- 
cessor sthani for being enjoyed. We, 
therefore, agree with the learned Judge 
that Exts. A88 and All cannot be bind- 
ing on the sthanam or the heirs under 
Section 7 (3) after the death of the first 
defendant, 

31. What we have observed in re- 
gard to Exts. A88 and All must apply to 
Ext, B28 also. We, therefore. hold that 
Ext. B28 also cannot bind the statutory: 
heirs under Section 7 (3) of the Hindu 
Succession Act. 

32. We shall now take un Egt 
B149 in favour of the 35th defendant and 
Ext. B170 in favour of the 43rd defend- 
ant, Ext. B149 is in respect of 2001 acres 
of private forests in the Attapnadi 
Malavaram. Ext, B149 is dated 24-6-1956 
and Ext, B170 is dated 24-3-1951. The 
schedule attached to these documents 
show that the properties leased have not - 
been identified. The responsibility is cast 
on the lessees to survey these properties . 
and then demarcate the lands leased 
within a particular time mentioned in 
these documents. The purpose of those 
leases is also to effect plantation. At the 
time of the execution of these documents, 
it is not disputed that the first defendant 
was very old. But considerable stress 
was Jaid by the counsel appearing both 
for defendants 35 and 43 to show that 
these documents are in the ordinary 
course of management of sthanam pro~ 
perties and some discretion has to be 
given to the sthani in the management 
of the sthanam property and in consider- 
ing the question whether these leases are 
prudent acts of management, the Court 
should not scrutinise these transactions 
very closely. It was also pointed out 
that the properties covered by these 
transactions are so insignificant when 
compared to the properties which the 
sthanam was holding at the relevant time, 
It was also submitted that the only mode 
of enjoying private forests in Malabar 
area especially attached to sthanam is by 
granting permission to cut and remove 
trees or by leasing those lands. We do 
not think that these arguments are open 
to doubt. 


33. But taking into account the 
recitals in the leases granted to the 35th 
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defendant and the 43rd defendant, it will 
mot be possible to hold that they are 
prudent acts of management, Some em~ 
phasis was laid on the fact that in the 
properties comprised in the leases in 
favour of defendants 35 and 43, the first 
defendant had already granted permis- 
sion in favour of strangers to cut and 
remove trees, That license was in force 
on the date when leases were granted to 
the 35th defendant and to the 48rd de= 
fendant. It was not contended before us 
that the lessees in Ext, B170 will have 
no right to cut and remove trees from 
the property comprised therein. In the 
case of Ext, B149. there was a term of 
9 more years for the licence to cut_and 
remove trees to expire. In Ext. B149 
also after the expiry of that licence. the 
lessee therein will have the right to cut 
and remove trees. Even if the granting 
of leases and the licence to cut and re~ 
move trees from private forests are the 
normal mode of enjoyment of private 
forests, it is necessary for the lessees to 
prove that in the circumstances in which 
these documents have been executed they 
are prudent transactions executed by the 
first defendant, It is admitted that the 
first defendant was very old and weak. 
Though there ‘was an attempt to show 
that the first defendant on the relevant 
date was of unsound mind, the learned 
Judge has not accepted that case. We 
also agree that evidence is wanting in 
this case to show that the first defend~ 
ant was of unsound mind on the rele~ 
vant date. But that does not mean that 
these transactions are valid. _ The first 
defendant was old, bald and infirm and 
surrounded by defendants 31, 32 and 42 
ito 46 who have taken advantage to get 
leases. The burden is heavy on defend-~ 
ants 35 and 46 to show especially because 
of the long term for which these leases 
have been granted that they are prudent 
acts of management. The submission on 
behalf of defendants 35 and 43 was that 
when the purpose of the lease was to 
effect plantation upon the property. nor~ 
mally there should be such long terms. 
But the condition in these leases is that 
after the expiry of these 48 years im- 
provements will have to be paid to the 
lessee before the properties are surren~ 
dered. There is no evidence in this case 
to show that whether the first defendant 
‘was on the relevant date apprised of the 
quantum of improvements | which the 
sthanam has to pay for taking back the 
property. In view of the large extent 
of the property in which the lessees have 
been given permission to effect improve- 
ments, the value of improvements will 
be enormous with the result that the suc- 
cessors of the first defendant will be ef- 
fectively deprived of getting back the 
property as it is not pointed out that the 
sthanam will be in such financial position 
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to redeem these properties. The clause 
in the lease deed is only to the effect 
that if the property is abandoned by the 
lessee, no value of improvements need be 
paid. There is no recital in Ext. B149 
that after the expiry of the term there- 
in, the lessee will not be entitled to any 
walue of improvements if there is a 
demand by the lessor for surrender of 
possession of the property. The learned 
Judge has found that neither the 35th 
defendant nor 48rd defendant has con- 
formed to the recitals in the respective 
lease deeds regarding the survey and 
identification of the properties leased 
under Exts. B149 and B170. The 35th 
defendant has produced Ext. B153, the 
survey plan alleged to have been signed 
by the first defendant and handed over 
to the 35th defendant, In our view, it 
is not necessary to enter a finding as to 
the genuineness of Ext, B-153 as we have 
already expressed the view that Ext. 
B149 is not binding on the sthanam and 
the plaintiff and the other heirs in this 
case. Though it is not possible to hold 
that the first defendant has accepted the 
location of the property in Exts, B149 
and B170, there is considerable evidence 
to prove that both the 35th defendant and 
the 43rd defendant have surveyed the 
properties within the boundaries men- 
tioned in the respective documents and 
have taken possession of portions of the 
same and effected improvements in some 
portions, P, W, 1 in his evidence has 
admitted that the officers of the 35th de- 
fendant had been to the property and 
condoucted survey operations. D. W. 4, 
43rd defendant. has also stated that he 
Is in possession of the properties com- 
prised in Ext. B170. Ext, A110 is the ad- 
ministration report for the year 1956 to 
1957 of the 35th defendant, There is a 
short paragraph in page 15 of Ext. A110 
to the effect that the survey operations 
for the purpose of identifying the 2001 
acres in Ext. B149 have been almost com- 
pleted. Probably, even though the plan 
has not been accepted by the first de- 
fendant. the fact remains that the 35th 
defendant had demarcated the portion 
comprised in Ext. B149 and taken steps 
for improving the same even during the 
year 1956-57. Similar is the position re- 
garding the 43rd defendant. In view of 
of this, it was argued that these defend- 
ants have effected considerable improve- 
ments in the property the value of which 
they are entitled to get. in case they are 
liable to be evicted. The learned Judge 
has disallowed the claim for improve- 
ments advanced by defendants 35 and 43 
both on the basis of Section 51 of the 
Transfer of Property Act and under Act 
29 of 1958. No doubt. in the appeal filed 
by defendants 35 and 43 though this 
finding of the learned Judge has been 
objected to, the claim of value of im- 
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provements had not been valued and 
court-fee paid. But we do not’ think 
that we should be so technical as to dis- 
allow the claim for improvements ad- 
vanced iby these defendants on the mere 
ground of non-payment of court-fee, if 
otherwise, their claim can be sustained 
under law. 


34, Section 2 (d) of Act 29 of 1958 
defines “tenant.” Section 4 of the Act pro-~ 
vides that every tenant shall on eviction 
be entitled to compensation for improve-~ 
ments which were made by him or his 
predecessor-in-interest, Section 2 (d) {i} 
includes a person who, as lessee, sub= 
lessee, mortgagee or sub-mortgagee or in 
good faith believing himself to be lessee, 
sub-lessee, mortgagee, or sub-mortgagee 
of land, is in possession thereof and 
clause (ili) includes a person who comes 
into possession of land belonging to an- 
other person and makes improvements 
thereon in the bona fide belief that he 
is entitled to make such improvements. 
The first defendant cannot during his life- 
time recover possession of the properties 
comprised in the lease deeds in view of 
the term. Even if he is entitled to re- 
cover possession of those properties. he 
is answerable to the lessees for the im- 
provements effected by them. In view 
of these circumstances. we can safely 
conclude that the improvements were 
made by defendants 35 and 43 in the 
bona fide belief that they are entitled to 
make such improvements in the proper- 
ties comprised in Exts, B149 and B170. 
If so, they are entitled to be paid the 
value of improvements under Section 4 
of Act 29 of 1958 at the time of eviction. 
But the leases in favour of these defend- 
ants were granted subject to the licences 
for cutting and removal.of trees, If for 
the purpose of effecting plantations after 
the expiry of these licences. the lessees 
have cut and removed the trees from the 
properties they are liable to the sharers 
to account for such trees. and the net 
value from those trees received both by 
defendants 35 and 43 will have to be 
finally adjusted in their claim for im- 
provements in the properties, We, 
therefore, hold that defendants 35 and 43 
are entitled to claim value of improve< 
ments effected in the property subject 
to adjustments after rendition of ac- 
counts as stated above. This enquiry 
will be conducted in the execution pro= 
aes after the passing of the final 

ecree, 


35. Counsel for the appellant in 
A. S. 113 of 1967 next contended that in 
the suit which is for partition and re- 
covery of the plaintiff's share. the im- 


= 


tpugned alienation and the leases can be 
set aside only in respect of 1/31 share 
belonging to the plaintiff and the decree 


for partition and the allotment of the 


-in adverse possession to all 


shares to the defendants free from these 
documents cannot be sustained, and in 
support of this proposition, relied on 
Veerabhadrayya v. Seethamma, AIR 1940 
Mad 236. The right of a co-tenant or 
a co-sharer to recover possession of the 
co-ownership property from a stranger 
fhe co-« 
owners was not disputed at the Bar, On 
the other hand. the decision,in AIR 1940 
Mad 236. relied on by the appellant's 
counsel also confirms this proposition, 
In that decision, the learned single Judge 
paul ae High Court observed af 

e : - 


“Where a tenant-in-common sues to 
recover possession of the entire pro- 
perty. it may be open to him to 


‘ join 
other tenants in common as parties to 
the suit and claim to recover joint pos- 


session on behalf of himself and the 
other co-tenants. But where a tenant- 
in-common only sues to recover -posses~ 
sion of his share making the other co- 
tenants ‘parties to the suit. the question 
is, will it be open to the other co-tenants 
to claim and recover possession of their 
shares? No doubt for the delivery of 
possession of one-sixth share a partition 
may be incidental and for that purpose 
the other  tenants-in-common may be 
proper parties to the proceeding. the 
actual division to be effected being 
ancillary relief to be given to the plain- 
tiff. The suit against a stranger in 
adverse occupation of the property being 
in substance one in ejectment he would 
certainly be not interested in the claim 
for partition among the co-tenants. His 
defence against each of the tenants-in-« 
common may be different. Some of the 
tenants-in-common may be adults and 
some minors. It may be that the claim 
on the part of the adults to recover their 
shares may be barred by limitation 
whereas the claim on behalf of the minors 
may not.” : 

In a suit for partition, every sharer-de- 
fendant is in the position of a plaintiff. 
It is open to that sharer to claim his 
share in the suit without putting himself 
to the trouble of bringing a separate suit 
for partition of his share. In such cir- 
cumstances, if a defendant-sharer in. his 
written statement has avoided an aliena- 
tion impugned by the plaintiff. we do not 
find any reason why a relief should be 
disallowed to that defendant for a share 
free of the alienation, We find it dif- 
ficult to accept the reasoning of the 
learned single Judge in AIR 1940 Mad 
236. In the case before us, all the de- 
fendants-sharers have claimed their share 
fn the property free from the documents 
challenged by the plaintiff. The sharers- 
defendants have also stated that the mort- 
gages and the leases objected to by the 
plaintiff are mot binding on the estate. 
We are, therefore. of the view that the 
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plea of the counsel for the appellant in 
A. S. No. 113 of 1967 is devoid of sub- 
stance. i 


36. Counsel for the appellant in 
A. S. 394 of 1967 contended that his par- 
ties are entitled to benefit under S. 43 of 
the. Malabar Tenancy Act and this has to 
be relegated to the final decree proceed- 
ings. The suit was_ instituted in 1956 
when the Malabar Tenancy Act was in 
force, There was no contention based on 
S. 43 of the Malabar Tenancy Act, It has 
been founded by us and also by the Court 
below that the leases in favour of the ap- 
pellants in A.S. 3940f1967are not bind- 
ing on the sthanam and they are not 
prudent acts of management. In such 
eases, there is no scope at all for apply- 
ing Section 43 of the Malabar Tenancy 
Act... 7 


37. Counsel for the appellants în 
A. S. 394 of 1967 then advanced special 
claims in the house in Palghat bèlonging 
to the sthanam, His first complaint was 
that this property has not been scheduled 
to the plaint. The 18th defendant when 
he filed the written statement before he 
was transposed as the plaintiff had in- 
cluded the building in Palghat as a parti- 
ble asset belonging to the sthanam. The 
submission by the appellants in A, S. 
394 of 1967 was that even after transposi- 
tion the 18th defendant had not chosen 
to include this property in the plaint 
schedule. We do not think that its non= 
inclusion in the plaint schedule is a 
ground to hold that this Palghat build- 
ing is not a paritible asset belonging to 
the sthanam, The appellants in A 
894 of 1967 advanced special rights over 
this building on the basis of a Mun- 
pattom Ext. A10 executed by the first 
defendant. 
of Rs. 30/- per year. It is dated 4-9-1956. 
As we have already held in respect of 
other transactions. Ext, A10 cannot have 
any force after the death of the first 
defendant, On the basis of Ext, A10, 
therefore, the 31st defendant cannot ad=- 
vance any special rights over this bulid~ 
ing in Palghat, 


38. Lastly, the counsel for the ap- 
pellants in A. S. 394 of 1967 advanced a 
contention that in the final partition, an 
equitable direction has to be given by 
this Court for allotment of this building 
to the share of the 31st defendant. This 
prayer was hotly contested by counsel 
for the plaintiff on several grounds in~ 
cluding the one based on the improve- 
ments effected to this building by the 
Receiver in possession of the property 
by spending a substantial sum of Rupees 
12,000/-. We do not want to express any 
final opinion on this matter except to 
permit the appellants in A. S. 394 of 
1967 to raise their plea for an equitable 
direction for the allotment of the resi- 


Ext, A10 provides for a rent. 
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dential building in Palghat in- the final 
decree proceedings, When such a claim 
is raised, the lower Court will dispose of 


- the same on the merits after hearing 


objections of the sharers in the property. 
We make it clear that we are not eg- 
pressing any opinion at all one way or 
other on the claim of the appellants in 
A. S. 394 of 1967 for an equitable allot- 
ment of this building to their share, ' 
39. The next ground raised by the 
appellants in A. S. 394 of 1967 relates to 
a High School in B schedule items 759 
and 763. This is one of the grounds in 
A. S. 169 of 1967 by the plaintiff. The 
Jearned. Judge has after finding that the 
school belongs to the sthanam left the 
question of management of the school to 
be decided by the committee which is 
now functioning to manage this school, 
The discussion of the learned Judge is in 
paragraph 123 of his judgment. The 
school is situated in the property be- 
longing to the tarwad of the parties. A 
portion of the same was taken on lease 
by the then sthani. The leasehold right 
in respect of the remaining portion of 
the property was taken assignment of by 
the sthanam from strangers. It has been 
proved in this case that the school build- 
ing was constructed in 1925 by the then 
sthani. In 1929. the school was surren~ 
dered to the Malabar District Board. 
After some time the District Board stop- 
ped conducting this school. 
fendant then filed O. S. 199 of 1941 
against the Malabar District Board in res- 
pect of the school which ended in a com- 
promise. As a result of that compromise, 
the first defendant got back the school 
and started running the same. The above 
facts clearly show that the High School 
situated in B schedule items 759 and 763 
belonged to the sthanam. During- the 
lifetime of the. first defendant, he had 
constituted a society consisting of him- 
self, the 31st defendant and others in- 
cluding the Headmaster of the school evi- 
denced by Ext, B64 memorandum of as- 
sociation for conducting the school. The 
society was registered in 1950, and the 
society was recognised by the Education 
Department, The first defendant was 
functioning as the correspondent for some 
time. Even during the lifetime of the 
first defendant. the. 31st defendant was 
made the President and she was function- 
ing as the correspondent. But when once 
it is found that the school belongs to the 
sthanam the society which was constitut- 
ed by the first defendant can have the 
legal status of only his agent for con- 
ducting the school and with the death 
of the first defendant, there is a termina- 
tion of that agency and the conduct of 
the school must revert back to the 
statutory heirs under Section 7 (3) of 
the Hindu Succession Act. The learned 
Judge, therefore. has to frame a scheme 
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for the purpose of running the school. 
He should not have left the matter to be 
decided by the society constituted under 
Ext. B64. We. therefore set aside the 
directions given in paragraph 123 of the 
lower Court’s judgment and direct the 
learned Judge to frame a scheme in the 
final decree proceedings for the conduct 
of the High School in plaint B schedule 
items 759 and 763 after taking into ac- 
count all the objections of all the sharers. 

490. In respect of the school, there 
is a claim by the 31st defendant that 
she had spent Rs, 75,000/- for effecting 
improvements. We do not find any ac- 
ceptable evidence to support this claim. 


41, Before leaving this part of the 
ease, it is necessary to mention about the 
National Saving Certificates taken in the 
mame of the first defendant which now 
stand in the name of the first defendant 
as President of the society and corres- 
pondent of the school in respect of a sum 
of Rs. 20,000/- which has been deposited 
with the Department as security for the 
conduct of the school. Those certificates 
which were originally in the name of the 
first defendant were produced in Court as 
a result of the inventory that was pre- 
pared in pursuance to the orders issued 
by the Court and those documents were 
got back by the 31st defendant and they 
‘were cashed and renewed in the name of 
the 31st defendant and produced back in 
Court. But it is seen that the 31st de- 
fendant has collected interest due on the 
National Saving Certificates — according 
to the plaintiff, this interest comes to 
Rs. 8,000/-. while according to the 3lst 
defendant, it comes only to Rs. 5,000/-. 
One of the grounds in the plaintiff's ap- 
peal is that the 31st defendant should be 
called upon to account for the interest 
received on these National Saving Cer- 
tificates. The learned Judge has found it 
unnecessary to give any direction regard- 
ing this matter. and he says that since 
this is a matter relating to the adminis- 
tration of the school this question also 
will be dealt with by the society. The 
discussion of the- learned Judge is con- 
tained in paragraph 124 of his judgment. 
We do not agree with the finding of the 
learned Judge. This question also will 
be considered afresh in the final decree 
proceedings along with framing of the 
scheme for the management of the school. 

42, In view of our finding that 
the society constituted by the first de- 
fendant cannot have any legal existence 


after his death, counsel for the plaintiff - 


prayed for some interim directions till 
the passing of the final decree by the 
Court below for the management of the 
High School. We give liberty to the 
plaintiff to move the lower Court for such 
interim directions. The lower Court 
pass appropriate orders ofter hearing par- 
‘ties who are interested in this matter. 


[Prs. 39-44] S. S. Gounder v. K, C. Gopalan (FB) (K. Iver J.) 
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43. Another ground mentioned in 
A. S. 164 of 1967 relates to accountabi- 
lity of the several parties in possession 
of the sthanam properties on the basis of 
the documents executed by the first de- 
fendant. The finding on this matter by 
the learned Judge is not very clear. The 
claim of the plaintiff is that there should 
be a direction for accounting from 3-1- 
1960. the date of the death of the first 
defendant. Counsel for the appellants in 
A. S. 394 of 1967 objected to this claim 
for accounting on the ground that if at 
all accounting is directed, it can only be 
in respect of the plaintiffs share in the 
properties because against the decree of 
the Court below most of the sharers have 
not filed appeals and even in the appeals 
filed by some of the sharers, this decree 
of the learned Judge-has not been con- 
tested. In view of Order 41, Rule 33, 
Civil P., C.. we do not think that any 
elaborate discussion is necessary for the 
purpose of showing if the claim of the 
plaintiff is sustainable. the benefit of that 
finding must enure to all sharers in the 
property even though they have not filed 
appeals. Nirmala Bala v. Balai Chand, 
AIR 1965 SC 1874, on which counsel for 
the appellant in A, S. 394 of 1967 relies 
enunciates the principles for applying 
Order 41, Rule 33. It has been stated by 
their Lordships that if a finding is set 
aside on a ground common to the ap- 
pellant as well as to the non-appealing 
parties, then the benefit of the decision 
must be available to all because of the 
wording of Order 41, Rule 33. This is 
made clear by the illustration to that 
provision itself. We. therefore, take the 
view that even though appeals have been 
filed by other sharers. if it is found that 
there is a liability to account on the part 
of the person in possession of the pro- 
perty that must enure to the benefit of 
all the sharers. On the question of ac- 
counting. we have provided for defend- 
ants 35 and 43 to render accounts for the 
cutting and removal of trees from the 
properties belonging to the sthanam. 
Similarly we have to hold that the ap- 
pellants in A.S. 394 of 1967 will be liable 
to render accounts for the income of the 
sthanam properties in their possession 
from 3-1-1960. This enquiry will be done 
in the final decree proceedings, 


44, Then there remains only A. S. 
169 of 1967. the appeal by the second 
defendant, This relates to the sum of 
Rs. 50,000/- which has been paid to the 
second defendant on the basis of the 
voucher, Ext, A70. The contention on 
behalf of the plaintiff is that this pay- 
ment was made in view of the share of 
the second defendant in the properties 
attached to the Valiya Sthanam whereas 
according to the second defendant. it is 
an ex gratia payment given to him in 
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consideration of withdrawing the origi- 
nal petition that he had filed in the High 
Court. The dispute between the parties 
in regard to this amount of Rs. 50,000/~ 
has been discussed by the learned Judge 
in paragraphs 110 and 111 of his judg- 
ment, We are constrained to observe 
that there is no proper consideration of 
this rcatter taking into account the varl- 
Gus documents and also the oral evidence 
touching this question. That apart there 
was 2n application by the second defend= 
ant to be examined on commission. One 
of the reasons given by the learned Judge 
to hold this point against the second de- 
frofant was because of his non-examina- 
ton His application for being examin-~ 
ed on commission was rejected. We have 
heard counsel at considerable length on 
this aspect. We feel that an cpportunity 
has to be granted to the second defend- 
ant for his being examined and we also 
feel thet a mere detailed examination of 
the question as to the circumstances in 
which the sum of Rs. 50,000/- was paid 
to the sscond defendant is necessary. 
Counsel appearing on behalf of the se~ 
cond defendant submitted before us that 
in view of the ailment of the second de~ 
fendant. he may be allowed to be ex~ 
amined on commission. We set aside the 
finding of the learned Judge in regard to 
the nature of the payment evidenced by 
Ext. A70 and we direct the lower Court 
to reconsider this question afresh in the 
final decree proceedings. The second de- 
fendant’s counsel will file a statement in 
the lower Court mentioning a date for 
the examination of the second defendant 
on commission in his residence at Palghat 
within two months from the date of re- 
ceint of records in the trial Court. When 
such a statement is filed the lower Court 
will appoint a commissioner and will give 
mecessary direction to the second defend- 
ant to deposit the batta and direct his 
being examined on commission in his 
Tesidence at Palghat on the date men- 
tioned in that statement, 


45. Appellants in A, S. Nos. 69, 
113 and 394 of 1967 and A. S. No. 20 of 
1968 claimed benefit under Sections 7 and 
7 (d) of Act 1 of 1964 as amended by 
Act 35 of 1969. We do not express any 
opinion on this aspect at this stage. But 
we give liberty to the parties to raise 
this plea in the execution proceedings 
when they are sought to be dispossessed 
of the properties. 


46. A. S. No, 206 of 1968 arises 
out of an order issued by the Court be- 
low for the sale of the building in Palghat 
about which we have already dealt with. 
The question whether the property has 
to be sold or not has to be decided only 
at the time _ when the properties are 
sought to be divided in the final decree 
proceedings. We. therefore, set aside that 
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order and allow-A. S. No. 206 of 1968. 
All the remaining appeals are ,disposed 
of in accordance with the directions that 
we have already given, We modify the 
decree and judgment of the Court Lelow 
as stated above. We direct all the par- 
tles to suffer their costs in this Com. 


Order accordivzly, 
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Index Note :— (A) Karola Comri-fees 
and Suits Valuation Act (19 of 7200), 
Seh. M, Art. 3 (A) (2) — Acptechiinky to 
appeal under S. 5, Kerala Hizh Court Act 
(S-Ref:— Kerala Higi Comi Act 
(5 of 1959), S. 5). 


Brief Note:— (A) Sch, II Art. 3 (A) 
(2) is applicable only to appeals avaicst 
‘orders’ and not to appeals agzinst other 
‘judgements’ or decrees, Henze. it exnnot 
be said that the provision is aplicable 
to each and every appeal under See, 5, 
Kerala High Court Act. (Para 6) 


Index Note:— (B) Kerala Ceurt-fecs 
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under Section 5 of Kerala Hish Court 
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Cases Referred: Chronolorieal 
1971 Ker LT 871. St. Paul’s Yokko- 
baya Suriyeni Church v. Ithanniri 5 
1969 Ker LJ 631 = 1969 Ker LT 
686. Sree Kumaran Vasudevan 
v. Vasudevan Narayanan 
(1966) 2 Mad LJ 375 = 1966 Mad 
LJ (Cri) 740. Ramanujam v. Forest 
Range Oficer 
1965 Ker LT 69 = 1965 Ker LJ 
33, Devassia v..State of Kerala 5 


C. S. Ananthakrishna Iyer, for Ap 
pellant: Govt. Pleader, for the State. 


i NAMBCODIRIPAD, J. :— The aves- 
tion raised is whether proper court-fee 
has been paid on the memorandum of av- 
peal filed in an appeal preferred under 
Section 5 of the Kerala High Court Act, 
1958. The suit which gave rise to this 
proceeding was laid by the appellant- 
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penia ane 
s. 3,138. eharged on the proverty 
scheduled to the plaint, “Ad valorem 
court-fee was paid on the amount claim- 
ed under Section 22 of the Kerala Court- 
fees and Sults Valuation Act. 10 of 1960 
(for short, the Act). in the trial Court. in 
the first appellate Court and in §, A. 
1182/1969 of this Court. In the memoran~ 
dum of appeal now under considera- 
tion, the valuation shown is the original 
claim, namely, Rs. 3,138.20, but the fixed 
court-fee of Rs. 10/- alone was paid re- 

(Contd, on Col, 2) : 


of an amount of 


= x 
(2) Where 
1958— j 
{a) From an order passed in exercise 
of appellate jurisdiction. ` 
(b) From an order passed in exem 
cise of original jurisdiction, which 
would be appealable under the 
Code of Civil Procedure, 1958, 
had it been passed by a Sube 
ordinate Court. $ 


(c) In any other case, 


On the basis of the expression “where the 
appeal is under Section 5 of the Kerala 
High Court Act, 1958” occurring in the 
opening part of clause (2) and also the 
expression “in any other case” used in 
item (c) of clause (2). it is contended on 
behalf of the appellant that as far as ap- 
peals under Section 5 of the Kerala High 
Court Act 1958 are concerned, Art. 3 (A) 
(2) of Sch. IT of the Act is the exclusive 
provision made by the legislature in the 
matter of levying court-fee, The con- 
tention conveniently ignores the general 
scheme and other relevant provisions of 
Art, 3 of Sch. Ii. The opening paragraph 
of Art. 3 clearly shows that the entire 
article is Intended to cover only appeals 
against ‘orders’ referred to thereunder, 
consistent with that scheme items (a) 
and (b) of clause (2) refer only to ‘order 
and not to any “judgement or ‘decree’. 
In the context in which it occurs the 
residuary provision contained in item fe) 
could be construed only as providing for 
‘orders’ not falling within items (a) & (b). 


3. Section 5 (iii) on the strength 
of which the present appeal has been 
preferred is in the following terms :— 


“5. An appeal shall lie to a Bench of 
two Judges from— 
x x x . X 


(iil) a judgment of a Single Judge in 
the exercise of appellate jurisdiction in 
respect of a decree or order made in the 
exercise of appellate jurisdiction by a 
‘subordinate Court, if the Judge who 
passed such judgment certifies that the 
ease is a fit one for app 


Asma Beevi v. H. M, V, Moidu (SB) 


. 1908. and 


A.LE. 
lying on Schedule M. Art, 3 fA} (2) fad 
of the Act. The Taxing. Officer raised 


the objection that ad valorem court-fea 
is vayable on the valuation shown under 
Section 52 of the Act, 

2. The relevant provisions of Art- 
bar 3 of Sch, I of the Act is extracted 

ow: 

“Memorandum of appeal from an 
order inclusive of an_order determining 
any question under Section 47 or Sec 
tion 144 of the Code of Civil Procedure, 
not otherwise provided for 
when, bresented— 


x x x x = x x x x 
the appeal is under Section 5 of the Kerala High Court Ach 


eee Ten rupees, 


Ten rupees, 


One hundred 
rupees.” 


It Is clear from the provision that the 
judgment of the Single Judge sought to 
be appealed against may be one disposing 
of an appeal against either a ‘decree’ or 
an ‘order’ made by the subordinate Court 
in exercise of its appellate jurisdiction. 
Clauses (i) and (i) of Section 5 have also 
taken particular care to make an order 
appealable under that provision. It is 
mot possible to accept the suggestion of 
the appellant that the expressions 4udg-= 
ment’. ‘decree’ and ‘order’ occurring in 
Section 5 of the Kerala Hish Court Act 
are to be construed in the same sense 
for the purposes of levying court-fee for 
any and every appeal under that section. 
Considering the language of Section 5 of 
the Kerala High Court Act and Art. 3 of 
Sch. It of the Act and also the context 
in which clause (A) (2) of Art. 3 occurs, 
there cannot be any doubt that it is only 
appeal against an ‘order’ under Section 5 
of the Kerala High Court Act that can 
attract Sch. TI, Art. 3 (A) (2) of the Act 
and that all other appeals under Sec, B 
are to be taxed under other appropriate 
provisions of the Act, 


4. Apart from the clear wording 
of Section 5 of the Kerala High Court 
Act and Art. 3 (A) (2) of Sch, II of the 
Act. in principle also. it is difficult to 
presume that the legislature would have 
intended to give a favoured position to 
all appeals under Section 5. in the matter 
of levy of court-fee. An appeal under 
Section 35 of the Kerala High Court AcE 
does not materially differ in its legal 
ingredients from any other appeal pree 
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ferred unier relevant vrovisions of the 
Code ci Civil Procedure or ary iiher 
law. Section 21 of the Act entsins that 
the fea ,ayeble under the Act chal! ke 
determined or computed in accoraang? 
with ike provisions of Chapters IV. Vi. 
IX and Sckz. I and Il. Schedule I of the 
Act covers cases where ad valorem court~ 
fee is payable whereas Sch. I specifies 
the cases where a fixed amount is to be 
paid as court-fee, When by its very 
nature, gn action has to be and was also 
taxed on ad valorem basis at all pre- 
vious stages of the litigation it is only 
mormal and reasonable that it should 
bear the same burden if it goes fer 
adjudication before this court under Sec- 
tion 5 of the Kerala High Court Act 
There is nething in Section 5 of the 
Kerala High Court Act or the taxing 
statute to indicate that the legislature 
wanted to tax appeals under Section 
differently and that too with more 
lenience to the litigant. 


5. No decision directly dealing 
with the controversy on hand was 
brought to our notice by either of the 
parties, and the cases cited by the learn- 
ed counsel for the appellant were not of 
much assistance in resolving the dispute. 
Sree Kumaran Vasudevan v. Vasudevan 
Narayanan, 1969 Ker LJ 831 and St 
Pauls Yokkobaya Suriyani Church vV. 
Ithaoniri, 1971 Ker LT 871, were con- 
cerned with the scope of Section 5 of 
the Kerala High Court Act. In the 
former, the question raised was whether 
an order passed by a single judge cn on 
application under Section 7 of the Kerala 
Act 31 of 1958 for amending the decree 
could be appealed against under Sec- 
tion 5, The answer was in the affirma- 
tive. In the latter. the court held that 
no appeal lies under Section 5 against an 
order passed by a single Judge disposing 
of a civil miscellaneous appeal preferred 
against an order of remand In Ramanu- 
jam v. Forest Range Officer, (1966) 2 Mad 
LJ 375 the Madras High Court held that 
on a memorandum of appeal presented 
by en accused in a criminal case egainst 
his conviction and sentence court-fee 
should be paid under Art. 3 ‘13 and not 
Ji ta) of Sch. I of the Macras Court- 
fees and Suits Veluation Aci, 1955. It 
was otserved that the word ‘order’ in 
the context of a criminal appeal should 
be taken to mclude a judgment leading 
to an order of conviction or acquittal and 
as such court-fee is payable under Arti- 
ele 3 f1) of Sch, IL The decision rests 
mainly upon the circumstance that there 
is no definition of ‘judgment’ in the Code 
of Criminal Procedure, and consequent« 
ly, that decision also is not of much as« 
sistance to the appellant. 


_ Article 3 (A) (2) of Sch, II of the 
Act came up for consideration in Devassia 
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v. Mate of Kerala, 1965 Ker UT °° In 
the: case an order passed in an cirnal 
neiilion by a single Judte wes s isht 
to be appealed ogainst and the ercc'Icnt 
nzid court-fee of only Rs. 25/- which vis 
the court-fee paid on the original reti- 
tion. Objection was raised by the Taxing 
Officer to the effect that court-fee was 
paveble under Art. 3 (A) (2) of Sch, H 
of the Act. The Taxing Officer’s cbiec- 
tion was upheld. Madhavan Nair J., 
held that if Sch. II of the Act is read 
as part of Section 21 in Chaoter IV of 
the Act it would obviously be a_parti- 
cular provision. in relation to thst in 
Section 52 which is general, in the matter 
of ccmputation of court-f2es on anneals 
in Couris and the rule "specialia eenera- 
likus dercgant” must apply between them. 
The learned Judge also held that Sec- 
tion 52 cf the Act applies cnly to ca:s; 
where the court-fee is compuied “9. the 
subject-matter of the appeal’ and that 
it does pot apply to proceedings that are 
charged with fixed fees. irrespective of 
the subject-matter involved. It was fur- 
ther observed that there is thus no con- 
flict between Section 52 and Sch, H of 
tne Act. M S. Menon C. J. reached 
the same conclusion on a slightly dif- 
ferent ground, namely, that in the con- 
text in which Section 52 occurs it may 
be that it has application only to apneals 
from the suits specified to Sections 22 to 
50 and if that be so, Section 52 may not 
perhaps apply, and the only remaining 
provision applicable may be Art. 3 (A) 
(2) of Sch I. A reading of the deci- 
sion shows that both the learned Judges 
who decided the case proceeded on the 
basis that the case did not fall under 
Section 52 of the Act. Further. the 
question whether Art, 3 (Ai (2) of Sch. II 
applies to all ap under Section 5 
of the Kerala High Court Act was not 
considered at all. The decision. there- 
fore, does not specifically deal with the 
question raised in this case, On the 
other hand, the observations mice ty 
M. S. Menon C, J.. may lerd sucrort to 
the view that Section 52 of the Act may 
apply to aoneals from suits specified in 
Sections 22 to 50. 


& For the reasons stated above, we 
ate unable to accept the contention of 
the appellant that Ari. 3 {A) (2) of 
Sch. IX_anplies to each and every cppeal 
under Section 5 of the Kerala High Court, 
Act, and we hold that the said provision! 
fs applicable only to appeals against, 
‘orders’ and not to appeals against oiher 
‘judgments’ or ‘decrees’. 


T. Since the appeal on hand is one 
from a judgment and a decree of the 
single Judge, it is necessary to consider 
under which other provision of the Act, 
court-fee has to be paid on the memoran- 
dum of appeal, Section 52 which is 
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the general provision in the Act relat- 
ing to appeals enjoins that the fee pay- 
able in an appeal shall be the same as 
the fee that would be payable in the 
Court of first instance on the subiect- 
matter of the appeal. For the memoran- 
dum of appeal filed in the second anneal, 


court-fee was apparently paid under Sec- . 


tion 52 of the Act. Neither the lanzuage 
of Section 52, nor the general sehcme of 
the Act lend support to the suseection 
of the appellant thot the expressisp ‘ap- 
peel’ in Section 52 does not take in an 
appeal under Section 5 of the Kerala 
High Court Act. In the instant case, the 
subject-matter of the suit as well as of 
all anveals arising thereunder is Rupees 
3,138.20 and in view of Section 22 of the 
Act. the fee that was payable in the 
Court of first instance was ad valorem 
court-fee, Consequently. for the present 
appeal also, court-fee is payable on the 
same basis in view of Section 52 of the 
Act, and we order so. Since the appel- 
lant has paid only Rs. 10/~ as court-fee, 
he will pay the deficit court-fee within 
two weeks from this date, 


Order accordingly. 


AIR 1973 KERALA 164 (V 60 C 54) 
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Thommen Ouseph, Revision-Peti- 
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Index Note :— (A) Kerala Land Re- 
forms Act (1 of 1954), S. 31 — Decision 
on anplication for fixation of fair rent — 
Appealability. 


Brief Note:— (A) Decision to fix or 
refusing to fix fair rent in a petition for 
fixation of fair rent under Section 31 
being a decision only under Section 31 
despite the fact that it is given after 
deciding the incidental question as to 
fixity of tenure in favour of the peti- 
tioner, and as such is appealable, 

(Para 4) 


Index Note:— (B) Kerala Land Re- 
forras Act (1 of 1984), S. 102 — There is 
no right to file cross-objection. 
Brief Note:— fB) As Civil P, C.. is 
not made applicable to the proceedings 
under the Act. a party cannot claim right 
to Sle cross-objection in appeal. (Case 
law discussed). (Para 9) 
Cazes Referred: Chronological Paras 
AIR 1964 Andh Pra 365 = (1964) 
1 Andb WR 280, Bhadurmal v. 
Bizzatunnisa Begum g 

AIR 1950 Cal 372 Ramasray Singh 
v. Bibhisan Sinha 6. 8 
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Mannil 
AIR 1940 Nag 292 = 1940 Nag LJ 
385, Jaikrishna v. Sawatram 
ATR 1919 Mad 784 = 35 Mad LJ 
236 (FB). Alaszappa v. Chockalingam 6 


K. 5. Sebastian, for Revn. Petitioner: 
. N. Narayanan Nair, for Respondents. 


O?DER:— The mhin question in- 
volved in this civil revision netition filed 
under Section 103 of the Kerala Land 
Reforms Act. (1 of 1964) (hereinafter re- 
ferred to as the Act), is whether the par- 
ties to proceedings for fixation of fair 
Tent before the Land Tribunal are in 
terms of Section 102 of the Act, entitled 
to file cross-examination in an appeal filed 
by the opposite side. - 


2. _ The revision petitioner filed an 
application under Section 31 of the Act 
for fixation of fair rent of the holding 
alleged to have been held by him under 
the resrondents. The respondents filed a 
joint statement before the Land Tribu- 
nal contending. inter alia. that the lease 
was for lemon grass cultivation and that 
mo improvement was effected by the re« 
vision petitioner on the land, Subse- 
quently an additional statement was filed 
to contend that the revision petitioner 
was a licensee. not a lessee and, there= 
fore. by virtue of Section 3 (3) of the 
Act, fair rent could not be fixed. - After 
going into the matter elaborately. the 
Land Tribunal, mainly relying on the 
previous judgments, which according to 
it would operate as res judicata, found 
that the petitioner was the cultivating 
tenant of the land. No appeal was filed 
by the respondents, but the revision petis 


- tioner filed an appeal disputing the quan= 


tum of fair rent fixed. It is in this ape 
peal that the respondents herein filed a 
cross-obiection objecting to the maintain- 
ability of the petition before the Land 
Tribunal, contending that the revision 
petitioner was not a lessee. but only a 
licensee. The appellate authority dis- 
missed the appeal filed by the revision 
petitioner and allowed the cross-objec~ 
ton filed by the respondents herein. It 
js the correctness of this order that is 
being challenged in this revision petition. 


3. It is contended by Sri K, S. 
Sebastian, the learned counsel for the 
revision petitioner. that the cross-objec~ 
tion filed by the respondents herein was 
not maintainable for two reasons: 


(1) What was being challenged by 
the respondents herein by the cross- 
obiection was the correctness of the find- 
ing on the question as to whether the 
revision petitioner had fixity of tenure 
to entitle him to apply for fixation of 
fair rent. which virtually was an order 
under Section 13 of the Act which is not 
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made appealable under Section 102 of 
the Act. 


(2) In terms of Section 102 the par- 
ties are not given any right to file a 
cross-obiection. 


4, As for the first ground, I do 
mot think there is much force in the con~ 
tention. The revision petitioner filed the 
petition for fixation of fair rent only 
under Section 31 of the Act. The order 
passed by the Land Tribunal also is in 
exercise of the powers vested in it under 
Section 31 of the Act. It may be that 
incidental to the question of determin- 
ing fair rent the preliminary question 
whether the revision petitioner was a 
cultivating tenant entitled to aprly for 
fixation of fair rent also might have 
arisen for consideration, Such considera- 
tion incidental to the determination of 
the main- question cannot be considered 
to be an order passed under Section 13 
of the Act. The order fixing fair rent 

‘ior refusing to fix fair rent is passed. and 
also is purported -to be_ passed, under 
Section 31 of the Act, and that order is 
made appealable under Section 102 of the 
Act. The contention of the learned coun- 
sel for the revision petitioner that the 
order passed by the Land Tribunal, in- 
asmuch as it involves a decision on the 
question of fixity of tenure also, should 
be presumed to be an order under Sec~ 
tion 13 of the Act and, therefore. the 
respondents herein had no right of ap- 
peal against such a decision. and con-= 
sequently, had no right to file a cross- 
objection also, applying the analogy con= 
tained in Order 41, Rule 22 of the Code 
of Civil Procedure, cannot be accepted. 


5. Now we have to consider the 
second question. Sub-section (1) of Sec- 
tion 102 of the Act provides for appeals 
from orders passed by the Land Tribu~ 
nal under certain provisions of the Act, 

and Section 31 is one of the sections the 
order under which is made appealable 
under that section. The appeal is to be 
filed within the prescribed time, Sub< 
section (3) of the section reads as 
follows :— 


“In deciding appeals under sub~s, (1) 
the appellate authority shall exercise all 
the powers which a Court has and follow 
the same procedure which a Court follows 
in deciding appeals against the decree of 
an original Court under the Code of Civil 
Procedure, 1908;” 


The contention of the learned counsel for 
the revision petitioner is that sub-sec~ 
tion (3) only provides for the procedure 
to be followed in hearing the appeal and 
is in the nature of a direction to the 
Court rather than a conferment of right 
on the parties. It is contended that the 
right to file aopeal is contained in sub- 
section (1), which is silent about the 
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right to file a cross-objection. Sub-sec- 
tion (3) does not speak about any cross- 
objection. It only prescribes. the proce+ 
dues to be followed in hearing the ap- 
peal, 
6. However, Sri K. N. Nara- 
yanan Nair. the learned counsel appear- 
ing for the respondent herein, contends 
that the provisions contained in sub- 
section (8) of S. 102 of the Act clothes 
the appellate authority with power 
to entertain a cross-objection inasmuch 
as it has got all the powers analogous 
to the powers of a Civil Court under 
Order 41, Rule 22, Civil P, C. which, 
inter alia, provides for cross-objection. 
Rule 22 of Order 41, Civil P. C. reads 
as follows :— 

_ "22. Upon hearing respondent may 
object to decree as if he had preferred 
separate appeal. —- (1) Any respondent, 
though he may not have appealed from 
any part. of the decree. may not only 
support the decree on any of the grounds 
decided against him in the Court below, 
but take any cross-objection to the de- 
cree which he could have taken by way 
of appeal, provided he has filed such 
objection in the Appellate Court within 
one month from the date of service on 

or his pleader of notice of the day 
fixed for hearing the appeal. or within 
such further time as the Appellate 
Court may see fit to allow.” 
The contention of Sri. K. N, Narayanan 
Nair is that in terms of sub-section (3) 
of Section 102 of the Act, the appellate 
authority has all the powers of a Civil 
Court, the procedure prescribed to be 
followed while hearing the appeal is as 
that of an appeal against the decree of 
an original Court under the Code of 
Civil Procedure, and that therefore even 
in the absence of specific mention about 
the right to cross-objection the party 
has got such a right as an implied one. 
In support of this contention the learn- 
ed counsel has placed reliance on the 
decisions in Alagappa v, Chockalingam, 
AIR 1919 Mad 784 (FB); Jaikrishna v. 
Sawatram, AIR 1940 Nag 292; Ch. Sar- 


fraz ad v.. L. Mannilal, AIR 1943 
Audh 388; Ramasray Singh v, Bibhisan 
Sinha, AIR 1950 Cal 372 and Bhadur- 


mal v. Bizaatunnisa Begum, AIR 1964 
Andh Pra 365. The provisions consi- 
dered in these decisions are not similar 
to what is contained in sub-section (3) 
of Section 102 of the Act. The decision 
of the Full Bench of the Madras High 
Court in AIR 1919 Mad 784 related to 
the application of the provisions con~ 
tained in the Provincial Insolvency Act, 
1907, regarding the right of appeal. 
Under Section 46 of the Provincial Act 
(1907), every party to the insolvency 
proceedings was given the substantial 
right of appeal just as every party ag- 
grieved is given a right of appeal under 
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Sections $8 97 and 190, Civil P, C 
Section 47 (1) of the Provinciel Insolv- 
ercy Act (1897) had provided iket, sub- 
ject to tte provsions of the said Act, 
the Provincial Insolvency Court in re- 
fsrd to proceedings under the taid Act 
had the same powers and had to follow 
the same procedure as it had and fol- 
lowed in the exercise of original civil 
jurisdiction, thus ing the provisions 
of the Civil Procedure Code clearly ap- 
plicable, as far es might be to original 
Proceedings under the said Act. Sub- 
section (2) of the same section direct- 
ed the High Court and District Courts 
to follow the sarne pracedure in regard 
to proceedings under the said Act In 
Courts subordinate to them as the High 
Court and the District Courts followed 
in regard to Civil Courts. -It could, 
therefore, be seen that the Code of 
Civil Procedure was applicable to all 
proceedings, including appeals and cross- 
objections, under the Provincial Insol- 
veney Act (1907). This is not so with 
Tespect to proceedings under the Act 
(Kerala Land Reforms Act), and this 
distinction has to be borne in mind 
while construing the relevant provisions 
of the respective Acts. 


7, The decision reported in AIR 
1940 Nag 292 also related to the proce- 
dure to be followed in appeals under the 
provisions of the Provincial Insolvency 
Act (Section 5 of Act V of 1920). In 
AIR 1943 Oudh 38 it was Section 45 of 
the U. P. Encumbered Estates Act that 
ceme up for interpretation. Rule 6 of 
the Rules framed under Section 14 of 
the said Act, as it stood amended, reads 
as follows:— 


“§. Proceedings under this Act shall 
be governed by the provisions of the 
C:vil Procedure Code, 1908. for the time 
being in force, so for as they are ap- 
plicable and not inconsistent ‘with the 
provisions of the Act and of these rules,” 


Previously the Rule read as follows:-— 


“6. The proceedings in the Court of - 


the Special Judge will be governed by 
the following provisions of tbe Civil 
Procedure Code of 1908, so far as they 
are applicable end not inconsistent with 
the provisions ef the Act and these 
rules,” 2 
Construing the amended provisions, the 
D:vision Bench of the Oudh High Couri 
beld that— opn 
“The amended rule in our opinion 


md.must be 
fs much wider in scope ae hele. of 
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_ 8. In AIR 1950 Cal 372 i- 
sion Bench of the Calcutta High cone 
had to consider the Scope of Section 38 
of the Bengal Money-lenders Act 1940. 
Sub-section G of ion 38 of the 
a A oney-lenders Act reads as 


“A prozeedint under this i 
shell be deemed to be a suit hoe tne 
purpose of Section 11, Civil P, C.. 1908 
erd a declarotion under this section 
shall be subject to appeal if any, as if 
it were a decree of the Court. and every 
decision in appeal shali be subject to 
ene) to the Bese Court in the same 

anner es a decre K 
Under the provis e e 


ions of th 
Money-lenders Act a declaration ee 


Section 38 shall be subject to appeal, i 
any, as if it were a decree of the Coat 
and the proceeding shall be deemed to 
be a suit; and this makes all the difa 
ference between that provision in the 
said Act on the one hand. and the pro- 
vision contained ‘in sub-section (3) of 
Section 102 of the Act (Kergla Land 
Reforms Act) on the other. In the Act 
(Kerala Land Reforms Act) there is no 
provision to treat the orders passed by 
the Land Tribunal as decrees of the 
Civil Court; there is also no provision 
for the Civil Procedure Code to govern 
the proceedings before the Land Tri- 
bunal or to deem the proceedings as 
suits. Therefore, the decision of the 
Calcutta High Court referred to above 
also cannot be applied to the present 
case, 

9, The only other decision cited 
before me is the one reported in AIR 
1984 Andh Pra 365. The Andhra High 
Court had to consider the scone of Sec- 
tions 47 to 49 of the Hyderabad Jagir- 
dars Debt Settlement Act. (Act 12 of 
1952). The contention in that case was 
that. thoush under Section 51 of the 
ebave Act the provisions of the Code of 
Civ. Procedure apply to all proceeding: 
under Chapter ITI of the said Act (save 
as otherwise expressly provided in the 
said Act), since Sections 47 to 49 pro- 
vide only for an avpeal, it must be 
deemed that the provisions of the Civil 
P. C. which deal with the filing of cross 
objections ere specifically excluded. Re- 
pelling contention the Division 
Bench held as follows:— 

‘What Section 61 provides is for ihe 
application of the provisions of the Civil 
Procedure Code to all proceedings under 
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Chapter ITI, unless some other proce- 
dure is prescribed with Tespect to any 
particular matter, The provisions of 
Sections 47 to 49 deal with appeals and 
Court-fees and grounds of appeal end 
in so far as this provision is concerned, 
it must be deemed that the provisions 
of the Civil Procedure Code in respect 
thereof are (sic not?) applicable, But 
that does not prevent the application of 
Order 41, Rule 22 which provides for 
objections to the decree or award. as if 
he had preferred a separate appeal. 
Having regard to the general scope of 
the application of the provisions of Civil 
Procedure Code under Section 51. we 
cannot accept the argument of the 
learned Advocate for the appellant that 
Order 41, Rule 22 does not apply to a 
case of appeal filed under Section 47.” 

There is clear distinction between the 
provisions contained in Sections 47 to 


49 and 51 of the Hyderabad Jagirdars . 


Debt Settlement Act on the one hand, 
and the provisions contained in the Act 
(Kerala Land Reforms Act) sought to 
be applied to the case on hand on the 
other, In the case considered by the 
Andhra Pradesh High Court, Section 51 
provided for the application of the pro- 
visions of the Civil Procedure Code to 
all proceedings under Chapter IO of the 
said Act. The Civil Procedure Code as 
such is not made applicable to the pro~ 
ceedings under the Act (Kerala Land 
Reforms Act) and. therefore. it is not 
applicable to the present case, 


10. If the respondents had filed 
an appeal with a petition to condone 
delay under sub-section (2) of Sec, 102 
of the Act, different considerations misht 
have arisen. However, that question 
does not arise here inasmuch as the res- 
pondents have not chosen to adopt that 
course, 


Upholdinz the preliminary objection 
that cross-obiection filed by the respon- 
dents is not maintainable, I allow this 
revision, set aside the judgement of the 
appellate authority and send back the 
records to that authority to consider and 
dispose of the revision petitioner's ap- 


peal on merit, 
Order accordingly, 
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1962 — Amount due to Panchayat under 
a contract giving right to conduct cul- 
tural programme in Panchayat | - 
Amount cannot be recovered by erimi- 
nal prosecution — Section 74 and S. R.O. 
319/62 not attracted. 


Brief WNote:— (A) The reason {Is 
t the amount payable under the con- 
tract is not a cess, rate or surcharge or 
tax imposed or fee levied under the Act 
and as such Section 74 is not attracted. 
Similarly the amount canno, be regard- 
ed as a sum due to the Panchayat either 
under the Panchayat Act or any other 
enactment or rules or bye-laws under 
any such enactment so as to come with- 
in the scope of S. R, O. 319/62, 
(Paras 4, 6) 
Cases Referred: Chronological Paras 
AIR 1970 Mad 360 = 1970 Cri LJ 
1239, A, Gn i ony v. 
Palukal Panchayat 4 
AIR 1951 Trav-Co 82 = 52 Cri 
LJ 271, Ahemad Hydros v. Al- 
waye Municipali 
AIR 1924 Mad 669 = 25 Cri LJ 
352, In Re Punya Syamalo 4 
AIR 1924 Mad 898 = 26 Cri LJ 
261, Mabababi Ali Kha v., , 
President, Taluk Board, Kurnool 4 
(1903) ILR 26 Mad 475 = 1 Weir 
752, Abdul Aseez Sahib v. Cud- 
dapah Municipality 4 


Smt. K. K, Usha, M. K. Remadevi 
and Joseph Augustine, for Petitioner; 
Government Pleader, for Respondent. 


JUDGMENT :— The question raised 
in this writ petition is whether an 
amount due to a Panchavat under a 
contract whereby the right to conduct 
certain cultural programme in a pro- 
perty belonging to the Panchayat was 
farmed out to the petitioner who was 
the highest bidder at an auction con- 
ducted by the Panchayat, can be re~ 
covered by the Panchayat by resorting 
to the procedure for recovery of taxes, 
cesses, fees etc, prescribed under Sec. 74 
of th Panchayats Act, 1960 


e Kerala 
(hereinafter referred to as the Act), 


2. The petitioner was granted by 
the Panchayat the exclusive right to 
conduct “cultural programmes” in a pro- 
perty belonging to the Panchayat situat- 
ed in survey No. 19/6 of Perumayikad 
Village for a period of three months 
commencing from 25-7-1970 for a total 
consideration of Rs, 5.130/- that being 
the highest bid amount fetched at a 
public auction held by the Panchayat 
for farming out the said right Out of 
the aforesaid bid amount the petitioner 
paid a sum of Rs, 1.710/- on 13-7-1970 
een eee w executed be- 

e petitioner and one sur o 
the one part and th an the 


e e Panchayat on the 
other incorporating terms of the 
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arrangement, Ext, P-1 is a copy of the 
said agreement, Subsequently, the peti- 
tioner committed default in the matter 
of remitting the balance amount due 
under the agreement in spite of notice 
having been issued to him by the Pan- 
chayat demanding payment. Thereupon, 
the Panchayat instituted a prosecution 
against the petitioner by presenting the 
complaint Ext, P-3 before the Munsiff 
Mecsistrate, Ettumanoor purporting to be 
under the second proviso to Section 74 
of the Act. The petitioner has come up 
to this Court with this wril petition 
secking to quash Ext, P-3 and praying 
alsə for the issuance of an appropriate 
writ prohibiting the 2nd respondent — 
the Munsifi-Magistrate, Ettumanoor from 
proceeding with the trial of the crimi- 
mal case, 


3. Section 74 of the Act is in the 
following terms :— 


“Any arrear of cess. rate, surcharge 
or tax imposed or fees levied under this 
Act shall be recoverable as an arrear of 
public revenue under the law relating 
to the recovery of arrears | of public 
revenue for the time being in force: 

Provided that the executive authe- 
rity may directly recover by distraint, 
under his warrant, and sale of movable 
properties of the defaulter subject to 
such rules as may be prescribed. 

Provided further that. if for any 

reason the distraint or a sufficient dis- 
traint of the defaulter’s property is im- 
practicable, the executive authority may 
prosecute the defaulters before a Magis- 
trate”. 
Counsel appearing on behalf of the ist 
respondent Panchavat relied also on_the 
following rule framed by the State Gov- 
ernment as per S. R.O. No, 319/62 pub- 
lished in the Kerala Gazette dated 13th 
November, 1962: 


“All costs, damages, compensation, 
penalties, charges fees (other than 
school fees), expenses, rents, contribu- 


tions and other sums which under_ the 
Kerala Panchayats Act, 1960 (Act 32 of 
1960) or any other law or rules or bye- 
laws made thereunder are due by any 
person to the Panchayat. may. if there 
is not special provision in the Act or in 
the other law or in the rules or bye- 
laws made thereunder for their recovery 
be demanded by bill which shall be 
served on the person concerned and Te- 
covered in the manner provided in the 
tules for the collection of taxes under 
the said Act”. A 

The question is whether the provisions 
of Section 74 read along with the afore~ 
mentioned rule warrant the action taken 
by the Panchayat in instituting a prose~ 
cution against the petitioner for the re- 
covery of the balance amount due under 
the agreement Ext, P-L. The answer 
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to that will depend upon whether the 
amount that is sought to be recovered 
by the Panchayat can be regarded as 
“any arrear of cess, rate, surcharge or 
tax imposed or fees levied under this 
Act” which are the only categories of 
dues that can be recovered under Sec- 
tion 74, and, if it is not covered by Sec- 
tion 74, whether it does fall within any 
of the descriptions of the various classes 
of outstandings enumerated in the afore- 
mentioned rule, 


4, The amount pavable to the 
Panchayat by the writ petitioner under 
the contract evidenced by Ext, P-1 is 
certainly not a cess, rate, surcharge or 
tax imposed under the Act nor is it a 
fee levied under the Act. Section 75 is 
not, therefore, attracted to the case. The 
only question that remains is whether 
the amount sought to be recovered from 
the petitioner will fall within the scope 
of the rule relied on by the 1st respon- 
dent the terms of which have been re- 
produced above. In order that the pro- 
visions of the said rule should become 
applicable the amount sought to be re- 
covered must be a sum due to the Pan- 
chayat under the Kerala Panchayats Act 
or any other law, or rules, or bye-laws 
made thereunder. I am clearly of opin- 
ion that an amount due to a Panchayat 
under a contract such as Ext, P-1 can- 
not be regarded as a sum due to it either 
under the Kerala Panchayats Act or 
any other enactment, or rules, or bye- 
laws framed under any such enactment 
An identical question came up for con- 
sideration before the Madras High Court 
in a very early case reported in Abdul 
Aseez Sahib v, Cuddapah Municipality, 
(1903) ILR 26 Madras 475 and it was 
held by Sir Arnold White, C. J. that 
money due under a contract entered into 
with a Municipality whereby the right 
to collect tolls was farmed out in fav- 
our of a person, did not fall within the 
scone of Section 269 of the Madras Dis- 
trict Municipalities Act (Act IV of 1884) 
since it did not constitute a tax. fee qr 
toll or rent due under that Act. This 
decision was followed in two subscquent 
Division Bench rulines of the same High 
Court reported in Punya Svamalo in re, 
AIR 1924 Mad 669. and Mahab Ali Khan 
v. President. Taluk Board. Kurnool. AIR 
1924 Mad 898. In the last case afore- 
mentioned Ramesam and Jackson, JJ. 
observed : 


‘Tt has long been recognised law 
that money due under a contract can~ 
not be summarily recovered by a Muni- 
cipality in a Magistrate's Court under 
the old Madras District Municipalities 
Act TV of 1884. Section 269 
The point for determination is whether 


“the wording of Section 221 of Madras 


Act XIV of 1920. has extended the 
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power of the local body. Section 269 
of Act IV of 1884 was ‘all rent, fees, 
tolls and other payments due to, the 
Municipal Council under the provisions 
of this Act’ Section 221 of Act XIV of 
4920 runs ‘any fee. toll, costs, com~ 
pensation, damages, penalties. charges, 
expenses or other sums due to a local 
board under or by virtue of this Act. 
We do not find that this phrase includes 
sums due under contracts.” 


Again. in a recent decision reported in 
A, Gnanasikhamony v. Palukal Pancha- 
yat, AIR 1970 Mad 360, Krishnaswamy 
Reddy. J. reiterated the above legal 
position and held that arrears of kist 
payable to a Panchayat under a contract 
by which a contractor had been given 
the right to collect fees cannot be re- 
covered by the Panchayat by distraint 
or prosecution. The learned Judge held 
that the expression ‘other sums’ occur- 
ving in Rule 32 of the rules framed 
under the Madras Panchayats Act does 
mot include rhoney due under contract 
and that even though the Panchayat has 
power to enter into contracts under 
Section 8 (3) sums due to the Panchayat 
under such contract are not recoverable 
as sums due under the Act or Rules, 


5. The same view was expressed 
by a learned single Judge of the Travan- 
core-Cochin High Court in the de- 
cision reported in Ahmad Hydros v. 
Alwaye Municipality, AIR 1951 TC 82, 
with reference to Section 365 of the 
Travancore District Municipalities Act 
XXIII of 1116, the wording of, which is 
comprehensive enough to take in all the 
various types of dues described in Sec- 
tion 74 of the Kerala Panchayats Act 
and also in the rule framed as per 
S. R. O. No, 319/62. 


8. I am in respectful agreement 
with the statement of the law as con- 
tained in the decisions aforecited. I ac- 
cordingly hold that the Ist respondent 
Panchayat has no jurisdiction +o re- 
cover the balance amount stated to be 
due to it under the contract evidenced 
by Ext, P-1 by launching a criminal pro- 
secution against the petitioner under 
Wee second proviso to Section 74 of the 

ct. 


we In the result, the writ peti- 
tion is allowed and the criminal prose- 
cution initiated against the petitioner as 
per the complaint evidenced by Ext, P-3 
will stand quashed. The 2nd respon- 
dent will refrain from taking any fur- 
ther action on the basis of the said com- 
plaint. The parties will bear their res- 


pective costs, 
Petition allowed. 
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Kunjan Vava, Petitioner v, Pappy 
Amma Ammukutty Amma and others, 
Respondents, 

Civil Revn. Petn. No. 656 of 1972, 
D/- 29-11-1972. 

Index Note:— (A) Kerala Land Re- 
forms Act (1 of 1964), Section 8)-A 
Kudikidapoukeran’s right to purciase 
kudikidappu —, Nature of. 


Brief Note:— (A) The kudikidappu- 
karan’s right of purchasing the kudik'd- 
appu arises only when the land holder 
fails to apply under Section 75 (38) to 
Govt. within specified time to acquire 
other land for shifting the kudikidappu 
or after rejection of such application oz 
if he fails to pay expenses for shifting 
the kudikidappu, (Para 2) 


Index Note:— (B) Kerala Land Re- 
forms Act (1 of 1964), Sections 80-A (2) 
and 75 (3) — Application by landholdcr 
under Section 75 (3) dees not bar appli- 
cation by Kudikidappukaran under Sec- 
tion 80-A (2). * 


Brief Note:— (B) Right of land- 
holder under Section 75 (3) to apply for 
land for shifting kudikidappu from his 
land, does not bar kudikidappukaran’s 
application for acquiring kudikidappu. 
However, the latter application is to be 
kept pending till the disposal of appli- 
cation under Section 75 (3) by the Gov- 
ernment, . ` (Para 3) 


K, Sukumaran and K. K. Usha, for 
Petitioner; G. Narayanan Nair and K. 
Chandrasekharan Nair, for Respondents. 


_ ORDER:— The applicant for pur- 
chase of kudikidappu right under the 
Land Reforms Act (Act 1 of 1964) is the 
revision petitioner. The respondents are 
the landholders of the property in which 
kudikidappu is situate. In the applica- 
tion the applicant stated that this kudi- 
kidappu is situate in Survey 55/4 com- 
prising 1 acre 64 cents. This property 
belongs to respondents 3 in number. 
The respondents are together stated to 
be entitled to a total extent of 2 acres 
57.750 cents of land and they are shown 
in the relevant columns of the applica- 
tion among the category of persons en- 
titled to more than 2 acres and less than 
3 acres of land. The respondents con- 
tended that they have only 2 acres 57.750 
cents of land on the whole. that they are 
tenants-in-common and therefore each 
will be entitled to less than 1 acre and 
they proposed to apply before. the Gov- 
ernment for acquisition of other lands 
for shifting the kudikidappu from the 
property where it is now situate, The 
Land Tribunal. without taking any evi- 
ea re Pea ee cabo ne cree, Wn Pane ee 
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dence. allowed the application statin 
that the respondents have not let in ae 
evidence to prove ‘hat the apolicant is 
not a kudikidappukeran. This is not the 
point in controversy. The Tribunal 
erred badly. On appeal by the respon- 
dents the Appellate Authority came to 
the conclusion that each of the respon- 
dents is entitled to only less than 1 acre 
they are entitled to apply to the Gov- 
ernment under Sec‘ion 75 (3) of the 
Land Reforms Act for acquirint other 
lands for shifting the kudikidappu and 
as it was stated that an application for 
acquisition has been filed on 16-12-1971 
before the Government the application 
for purchase of a kudikidappu was not 
maintainable. In that view the appli- 
cation was dismissed. It is against that 
that this revision petition has been filed. 


2. Two contentions are raised by 
the counsel for the revision petitioner. 
The first contention is that as the res- 
pondents are together entitled to more 
than 1 acre the applicant is entitled 
under Section 80-A to apply for pur- 
chasing the kudilfidappu. In the appli- 
cation the applicant has stated that the 
respondents together are entitled to 2 
acres 57.750 cents. They are not stated 
as constituting a family. They do not 
form an association and they do not also 
form a bedy of individuals, They only 
constitute co-owners in respect of this 2 
acres 57.750 cents. So they do not to~ 
gether come under any category in- 
eluded in the definition of ‘person’ in 
Section 2, clause 43 of the Land Re- 
forms Act. As per law each will be 
entitied to hold only a fraction of this 
area and in the absence of any evidence 
or circumstance to show that they hold 
in different fractions each will be taken 
as entitled to only one-third of this ex- 
tent, That means each will be entitled 
to less than 1 acre, At any moment 
they may partition and take a particu- 
ler portion of the property exclusively. 
Each co-owner will be a separate per- 
son entitled to such rights as are allow- 
ed te him under Section 75 (3). In such 
circumstances it cannot be said that each 
is entitled to more than 1 acre. 


Under Section 75 (3) if the land- 
holder in whose land there is a kudikid- 
appu is entitled to only less than 1 acre 
of land and wants to put up a building 
in the property he can apply to the 
Government to acquire other land for 
shifting the kudikidappu and under Sec- 
tion 80-A. sub-section (2) it is stated that 
kudikidappukaran shall be entitled to 
apply for purchase of the kudikidappu 
only if the landholder does not apply to 
the Government under sub-section (3) of 
Section 75 for the ecauisition of a land 
to which the kudikidappu may be shift- 
ed within a period of two years from 
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the commencement of the Land Reforms 
(Amendment) Act of 1969. It is also 
provided in the proviso to that sub-sec= 
tion that if such application under Sec~ 
tion 75 (3) is rejected or if such person 
failed to pay the expenses for shifting 
the kKudikidappu then also the kudikid- 
appukaran can apply for purchasing the 
kudikidappu. This right of a person, 
who has onlv less than one acre. to apply 
to Government for acquisition of an= 
other land to which the kudikidappu 
may be shifted being a statutory right 
this cannot be defeated by the omission 
of the other co-owners either to toin 
in the application to Government or to 
comply with the other requirements of 
Section 75 (3). In this case the appli- 
cation for purchase was filed before the 
expiry of 2 years and during the pen~ 
dency of the appeal and before the ex- 
piry of 2 years one landholder. it is 
stated. has applied for acquisition of an= 
other land to which the kudikidapou 
may be shifted. Therefore. the conten» 
tion of the revision petitioner that he 
is entitled to apply to purchase the kudi« 
kidappu_ even before the result of the 
application filed by the landholder be~ 
fore the Government is known cannot 
be sustained. ; 


3. The second contention raised 
by the revision petitioner is even as- 
suming that the application for acquisi-~ 
tion has been made to the Government 
to acquire a land to which the kudikid- 
appu may be shifted. that by itself can- 
not be a bar to the maintainability of 
the application filed earlier, This con 
tention appears to be correct. Under! 
Section 75 (3) when a landholder applies 
to the Government to acquire a land to 
which the kudikidappu may be shifted 
there is no provision for giving a notice 
of such an application to the kudikidap~ 
pukaran. The rules also do not provide 
for the issue of any notice to the kudi-« 
kidappukaran for such an application, 
Under Section 80-A (2) kudilidaonuka-~ 
ran is entitled to purchase the kudikid« 
appu if the Jandholder’s application for 
acquisition is rejected or if such person 
fails to pay the expenses for shifting the 
kudikidappu as required by sub-section 
(3) (c) of Section 75. So. the petitioner 
is entitled to contend that his applica- 
tion should be kept pending until the 
fate of the application alleged to have 
been made by one landholder to the 
Government is known, 


4, Therefore. I set aside the 
order of the Appellate Authority and of 
the Land Tribunal and remand the an 
plication for purchase of the kudikidapou 
to the Land Tribunal. I further direct . 
the Land Tribunal to keep the applica- 
tion pending until the anpvlication filed 
by the landholder to acquire a land to 
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which the kidikidappu may be shifted is 
finally disposed of by the Government. 
It is needicss to, point out that if the 
respondent's application before the Gov- 
ernment is rejected for any reason the 
Land Tribunal will proceed with the ap- 
plication in accordance with law. 


5. The parties shall bear their 
costs, A 
Order accordingly. 


AIR 1973 KERALA 171 (V 60 C 57) _ 
P. NARAYANA PILLAI AND E, K. 
MOIDU, JJ. 

Narayanan Ezhuthassan, Petitioner 
v. M. Parvkutty. Respondent. 

A. S. No 140 of 1968, D/- 23-11-1972. 

Index Note:— (A) Hindu Marriage 
Act. Section 13 (1) () — “Is living in 
adultery” — Continuous course of adul- 
terous life till the filing of petition must 
be proved beyond reasonable doubt. 


Brief Note:— (A) The single act of 
adultcry by itself would not amount to 
“is living in adultery". If the opponent 
Js not actually living in adultery at the 
time of the petition, no decree can be 
passed even though it may be shown 
that he/she had in the past an adulter- 
ous connection. AIR 1963 Bom 98 and 
AIR 1962 Punj 144 and 1951 AC 391 and 
AIR 1958 SC 441 and 1969 Cri LJ 569 
(Ker), Relied on. (Paras 5, 7, 8) 
Cases Referred: Chronological Paras 
1969 Cri LJ 569 = 1968 Ker LT 

154, Mercy v. V. M. Varughese 8 
AIR 1963 Bom 98 = 65 Bom LR 
24. Devyani Kantilal v. Kanti- , 
təl Chomanial 6 
ATR 1962 Punj 144 = ILR (1961) 
i Puni 716, Bhagwan Singh v, 
Amarkavr 
AIR 1958 SC 441 = 1958 SC 1410, 
White v. White 7 
(1951) AC 391 = (1951) 1 All ER 
124. Preston Jones v. Preston 
Jones 6.7 


P, C Balakrishna Menon and V. F, 
Monarkumar for Petitioner; K, Vija- 
van, for Respondent, 


XIOIDU, J.:— This is a husband's 
avcoral from the judgment of the Sub- 
ordinate Judge, Ottapalam, dismissing 
his petition for dissolution of his 
Tiate with his wife. Parukuity. the res- 
pondent, under Section 13 (1) @ of the 
Hindu Marriage Act, 1955 (Act 25 of 
1955). 

2. The appellant and the respon= 
den: got themselves married in 1951 and 
they lived as husband and wife till June 
1965 with their twelve year old daugh- 
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ter Devaki (P. W. 4) at the aprellcnt’s 
house at Cherplachery. The appellent 
kad been working as a male nurze :nd 
he was employed outside Cherplacksry. 
He used to visit the respondent when 
he was employed at Ottapalam and 
other places. The respondent is a school 
teacher. The sole ground for dissclu- 
tion of the marriage, according to the 
appellant. is that the respondent has 
been living in adultery with her param- 
our, one Bhaskarankutty Ezhuthassan, 
who is also working as a school teacher 
at Cherplachery, The appellant’s ver- 
sion is that there was a rumour afoat 
that the respondent had been carrying 
on with SBhaskarankutty Ezhuthassan 
and so he wanted to verify in persian 
whether there was any truth in the 
rumour. On the night of 22-2-1265. 
therefore, the appellant made a surprise 
visit to his house at about 7.00 p. m. 
when he found that the respondent was 
closeted with her paramour inside the 
house closing the front door. In spite 
of his attempt to get the door opened. 
they continued to remain inside till 3.20 
a.m. when Bhaskarankutty Ezhuthassan 
came out by opening the door. Then 
there was a scuffle between the avpel- 
lant and Bhaskarankutty Ezhuthassan 
during the course of which the latter 
escaped from his hold. The scuffle out- 
side the house was alleged to have been 
witnessed by P. Ws. 3 and 5. Since the 
Tespondent closed the door once ag3in, 
the appellant could not get into the 
house, but finally the door was opened 
at the instance of P, W, 2 the elder 
brother of the appellant. P. W., 4 was 
then studying at Ottanalam living in a 
hostel. P. W, 4, however, stated that 
while she lived with the resvondent at 
Cherplachery, the aforesaid Bhaskcran- 
kutty Ezhuthassan was a regular visitor 
to their house. that he used io live with 
them and that she doubted seriously that 
the respondent was in illicit intim>cv 
with Bhaskarankutty Ezhuthassan, P, W.5 
stated that he had occasion to mert 
Bhaskarankuty Ezhuthassan going in the 
company of the respondent whenever sht 
‘went out for a bath in a tank in the 
neighbourhood af her residence. The an- 

t was examined as P, W, 1 and the 
respondent as D, W, 1. On a detailed 
and careful consideration of the evidence 


end the material circumstances which 
emanated from the evicence and con- 


duct of the parties, the learned Subordi- 
nate Judge came to the conclusion that 
the evidence in support of the alleged 
adultery was not sufficient to inspire 
confidence to hold that the respondent 
wes living in adultery. 


3. Jt is admitted that since June 
1865 the respondent had been living 
away from the petitioner. According to 
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her version the immediate reason for her 
shifting residence from the appellants 
house was the exchange of Ext A-1 
notice and Ext, A-2 reply between them. 
She stated that the appellant thereafter 
threw her out of his house and locked 
the house and that she had to live on 
the verandah of the house for three days 


before she shifted to a rented house. , 


She denied having any connection what-< 
soever with Bhaskarankutty Ezhuthas- 
san. 


4, The truth of the incident on 
the night of 22-2-1965 that the petitioner 


caught the respondent while she was- 


engaged in adulterous conduct with 
Bhaskarankutty Ezhuthassan was in seri- 
ous doubt for more than one reason. 
The appellant sent Ext. A-1 registered 
notice to the respondent on 24-2-1965 
immediately after the incident. No men- 
tion was made in it about that incident 
and much less that the respondent lived 
in illegal intimacy with Bhaskarankutty 
Ezhuthassan. The evidence of P. Ws, 3 
and 5 that they witnessed a scuffle out- 
side the appellant’s house on the morn- 
ing of the next day between the appel- 
lant and Bhaskarankutty Ezhuthassan 
could hardly be accepted. It was dis- 
puted that P., W. 3 could have come 
anywhere near the appellant’s house on 
the morning of thet day. But for the 
fact that he was a milk vendor he would 
have had no opportunity to visit that 
locality. From his own admission it had 
come out that he did not commence 
hhawker’s business in milk during the 
relevant time. The evidence of P. W. 5 
was equally unworthy of credit. It is 
difficult to believe his version that 
Bhaskarankutty Ezhuthassan would have 
accompanied the respondent from her 
house to the tank every time she came 
out for going to take her bath. It was 
not likely that she would have paraded 
her adulterous conduct in the streets 
going in the company of Bhaskarankutty 
Ezhuthassan even while she went out 
for a bath. P. W. 4, the daughter of 
the respondent, had been under the con- 
trol and protection of the appellant 
throughout and she admitted that she 
was brought to the Court by the appel- 
lant. to give evidence in the case. Nei- 
ther P. W, 3 nor P. W. 5 was summoned 
through Court to appear and give evi- 
dence. These witnesses including P. W. 2 
came to Court at the instance of the 
appellant to swear in his favour in the 
manner he wanted, No reliance could 
be placed on their evidence. 


5. The principles regarding the 
nature and burden of proof in a case 
where adultery is alleged by the hus- 
band against the wife or vice versa are 
well settled. In, this case the ground for 
dissolution of marriage is based upon 
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Section 13 (1) (i) of the Act (Act 25 of 
1955) which reads “is living in adultery.” 
There is a distinction between commit- 
ting” adultery and “living in adultery”. 
Living in adultery’ means following a 
course of adulterous conduct, more or 
less continuous: a single act of adul- 
tery cannot be considered as living in 
adultery. Living in adultery means con- 
tinuous coursé of adulterous life as dis- 
tinguished from one or two lapses from 
virtue. It would not be in consonance 
with the intention of the legislature to 
put too narrow and too circumscribed a 
construction upon the words “is living” 
in clause (i) of sub-section (1) of Sec- 
tion 13 of the Act. For attracting the 
operation of these words, it would not 
be enough if the spouse was living in 
adultery some time in the past. It must 
be shown that the period during which 
the spouse was living an adulterous life 
was so related, from the point of proxi- 
mity of time. to the filing of the peti- 
tion that it could be reasonably inferred 
that the appellant had a fair ground to 
believe. when the petition was filed. that 
she was living in adultery, There was 
no allegation in the petition filed in the 
lower Court that the respondent had 
any access to’ her alleged paramour after 
she shifted her residence from the ap- 
pellant’s house in June 1965. Any 
amount of evidence on that question 
hae specific allegation is not accen~ 
e. 


„ 8 Regarding the mode of proof 
in case of dissolution of marriage under 
Section 13 (1) (i) of the Act, the Bom- 
bay High Court in Devyani Kantilal 
Shroff v, Kantilal Camanlal Shroff, (AIR 
1963 Bom 98) stated: 


“When a petition is filed for divorce 

on the ground of adultery, before the 
Court can grant relief under Section 23, 
the petitioner must prove the allegations 
of adultery on part of the other spouse 
beyond reasonable doubt. _ ‘Satisfied’ in 
the first part of the section read with 
the words ‘but not otherwise’, in the 
latter part of the Section 23 (1) mean 
satisfied beyond reasonable doubt ......... 
csaaseene The burden is no more than in a 
criminal case where the consequences to 
an accused are equally serious. It only 
means that there must be evidence, 
either oral or circumstantial in nature, 
from which the Court can be satisfied be- 
yond reasonable doubt that the alleged 
offence is made out.” 
In Bhagwan Singh Sher Singh Arora v. 
Amar Kaur, (AIR 1962 Punj 144) the 
scope and extent of the requisite evi- 
dence in the case of dissolution of mar- 
riage under Section 13 (1) (i) are dealf 
with as follows: 

“It must be shown right upto the 
date of petition under Section 13 and 
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even till the date of the decree that 
the offending respondent is living im 
the matrimonial offence of adultery to 
entitle the aggrieved spouse to claim @ 
decree for dissolution of marriage on 
this ground. Where anly one act of 
adultery has been proved on record, 
namely, on 21st October 1955. a decree 
for dissolution of marriage cannot obvi- 
ously be granted to the husband”. 
Regarding the standard of proof in 
divorce cases the Enclish Courts follow- 
ed the principle that the adultery shall 
be proved beyond a ieasonable doubt. 
ee what is observed in Preston Jones 
v. Preston Jones (1951 AC 391): 


“The jurisdiction in divorce involves 
the status of the parties and the public 
interest requires that the marriage bond 
shall not be set aside lightly or without 
strict inquiry. The terms of the statute 
recosnise this plainly. and I think it 
would be quite out of keeping with the 
anxious nature of its provisions to hold 
that the Court might be ‘satisfied’, in 
respect of a ground for dissolution, with 
something less than proof beyond re- 
asonable doubt. I should. perhaps, add 
that I do not base my conclusions as to 
the appropriate standard of proof _on 
eny analogy drawn from the criminal 
law. I do not think it is possible to 


say, at any rate since the decision of > 


this House in Mordaunt v., Moncreiffe 
( (1874) 30 LT 649), that the two juris- 
dictions are other than distinct. The 
true reason, es it seems to me, why both 
accept the same general standard — 
proof beyond reasonable doubt — lies 
mot in any analogy but in the gravity 
and public importance of the issue with 
which each is concerned”, 


7. The Courts therefore should 
insist upon proof beyond reasonable 
doubt if allegation of adultery is made 
against wife by husband or vice versa 
as a ground for the dissolution of matri- 
monial tie. The legislature in using the 
word ‘satisfied’ read with ‘but not other- 
wise’ in Section 23 of the Act meant 
satished beyond reasonable doubt. In 
White v. White. (AIR 1958 SC 441), 
while considering similar provisions of 
the Indian Divorcee Act where similar 
words in Sections 7 and 14 are used. the 
Supreme Court, following the case of 
(1951 AC 391) said: 


“The standard of proof in divorce 
cases would be such that if the judge 
is satisfied beyond reasonable doubt as 
to the commission of a matrimonial of- 
fence. he would be satisfied within the 
meaning of Section 14 of the Act. The 
terms of Section 14 make it olain that 
when the Court is to be satisfied on the 
evidence in respect of matrimonial of- 
fences the guilt must be proved beyond 
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reasonable doubt and it is on that prin- 
ciple that the Courts in India would act.’ 


8. Based on these principles the 
ease on hand did not satisfy the tesf 
that the allegation of adultery levelled 
against the respondent is proved beyond 
a reasonable doubt. The evidence of 
one single act of adultery on 22-2-1965 
against the respondent was not support- 
ed by clinching circumstances and even 
df it was true the single act by isclf 
would not amount to ‘living in adultery’ 
within the meaning in claus? (i) ol ‘ub- 
eection (1) of Section 13 of the Act. Yhe 
identical expression is to be found in 
Sec, 488 (4) of the Criminal Procedure 
Code, which means something more than 
a single lapse from virtue. The present 
tense in the words, “is living in acul- 
tery”, is significant and the Court will 
refuse to pass a decree if it is saticfied 
that the respondent is not actually liv-| 
ing in adultery at the time of the reti-! 
tion even though it may be shown that! 
he or she had in the past en adulterous 
connection, “Living in adultery" which 
occurs in Section 488 (4), Criminal P.C., 
was explained with reference to other 
judicial pronouncements in a decision of 
this Court in Mercy v. V, M. Varughese, 
1968 Ker LT 154 = (1969 Cri LJ 569) 
where Sadasivan J. stated: 


“Living in adultery means some- 
thing different from leading an unchaste 
life. One or two lapses from virtue 
would be acts of adultery but would be 
quite insufficient to show that the man 
was living in adultery. Words used are 
‘living in adultery’ and not ‘committed 
adultery’.” 


9. There is no reliable evidence 
in this case to come to the conclusion 
that the respondent is living in adultery. 
Bhaskarankutty, Ezhuthassan, the alleg- 
ed paramour of the respondent. is a 
cousin of the petitioner. He was legiti- 
mately entitled to visit the respondent 
and there was evidence that P. W. 2. 
none other than the elder brother of the 
appellant, invited the alleged paramour 
to the house of the appellant, when the 
appellant was not in his house, for a 
breakfast on a Vishu day. ff really 
Bhaskarankutty Ezhuthassan was a 
varamour of the respondent, P, W, 2 
would not have invited him to the ap- 
pellant’s house when the latter was not 
there. There were many rtificialities 
in the evidence on the appellant’s side. 
We are unable to accept the evidence to 
come to a conclusion that the respon- 
dent is living in adultery. The entire 
evidence was read before us. We are 
satisfied on a reappraisal of the evidence 
that fhe appellant failed miserably to 
establish that the respondent is living in 
adultery, 
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10. The conclusion arrived at by 
the learned Subordinate Judete is correct 
and there is no merit in the ecucal, The 
appeal is accordingly dismissed with 
costs. 

NARAYANA PILLAI, J.:— As 
there is no reliable evidence to show 
that the respondent is living in adultery, 
I agree in dismissing the appeal with 


costs. 
Appeal dismissed, 


ATR 1973 KERALA 174 (V 60 C 58) 
K. SADASIVAN, J. 7 
Cherunni, Appellant v. Purushothama 
Iyər, Respondent. 
S. A. No. 262 of 1972, D/- 11-10-1972. 
Index Note:— (A) Limitation Act 
(1983), Art. 14 — Applicability — Suit for 
price for goods supplied from time to 
time on account, (Para 2) 
Brief Note:— (A) Where there was 
no settlement by the defendant to pay 
in instalments nor the accounts were 
sicned by the defendant or his agent, 
Art, 14 is applicable and even though 
some payments by cheque were made by 
the defendant it cannot be construed as 
amounting to acknowledgement of debt 
under Section 19 of the Act. 
Nes 228, Rel. on. 
Cases Referred: Chronological 
AIR 1957 Ker 93 = 1957 Ker LT 
299, Naravana Pillai v. Narayanan 2 
AIR 1950 Nag 228 = 1950 Nag LJ 
150, Shambhoo Prasad v. Firm 
Dindayal Deokaran 
ATR 1945 All 185 = ILR (1945) All 
200, Firm Gulabrai v. Firm [ahi 


Bux 
AIR 1940 Bom 158 = 42 Bom LR 
227, Atmaram Vinayak v, Lalji 


(Para 2) 
Paras 


Easwara Iyer and E. Subramani, for 
Appellant; T. S. V, Iver, P. K. Balasubra- 
manian and P. R. Narayanaswamy, for 
Respondent. 


JUDGMENT :— Plaintiff is the an 
pellant. He sued the defendant for 
balance due on accounts. Plaintif is the 
owner of a rice mill, from whom the 
defendant used to purchase rice on credit. 
According to the plaintiff, a sum oï 
Rs. 1767.74 P. was due as on 15th 
September, 1964. The suit was filed on 
29-3-1965. Defendant contended that his 
last purchase on credit was in March, 
1969. andso thesmit was barred by limi- 
tation. He also stated that all amounts 
due, had been discharged by him. The 
trial Court decreed the suit. But on ap- 
peal, the learned Subordinate Judge has 
reversed that decision, and ssed 
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sult helding that the claim is barred by 
limitation. 

„2 I sce no reason to interfere 
with the judgment of the learned appel- 
late Judge. It is admitted that the last 
purchase on credit by the defendant was 
on 14-3-1960. After that date also there 
were purchases, but they were all cash 
purchases. The plaintif would put for- 
ward the case that after the balance was 
struck on the 14th of March, 1960 there 
was an afreement by the defendant to 
pay in instalments, and some payments 
by cheque were also made. He wants 
the Court to construe these payments as 
amounting to acknowledgment of the debt 
under Section 19 of the Limitation Act. 
This is not possible, The article of the 
Limitation Act applicable to the transac- 
tion is Art. 14 (Art. 52 of the old Act). 
Under this Article even though goods 
were delivered to the defendant from 
time to time on eccount, the cause of aca 
tion will be one for all the items deli- 
vered, and the starting point of limita- 
tion in respect of each item of account 
must be taken to be the date of delivery 
of the goods under that item of account, 
The last date of delivery cannot be taken 
to be the date of delivery of goods on 
earlier occasions. (See Narayana Pillai 
v. Narayanan, AIR 1957 Ker 93) Atma- 
ram Vinayak v. Lalii Lakhamsi, AIR 1940 
Bom 158 and Firm Gulabrai v. Firm Dahi 
Bux, (ATR 1945 All 185). In the present 
case as already indicated, the last pur- 
chase, and the delivery of the goods was 
on the 14th of March, 1960. The pay- 
ment by cheque cannot save limitation 
of the goods already sold and delivered. 
The plaintiff has no case that there was 
a settlement on 14th March 1960 and that 
thereafter the defendant agreed to pay 
in instalments. There is nothing in sup- 
port of this, eliher in the plaintiffs notice 
Ext. A7 or in his plaint. There are also 
no materials fo support it. Therefore, 
the article of the Limitation Act to be 
applied is, Art, 14 and when that is ap- 
plied, all purchases earlier to 14th March, 
1989, are barred. The alleged settlement 
must be ruled out for the further reason 
that no accounts were signed by the de- 
fendant or his agent, The plaintiff alko; 
has no such case, 

"Where in a suit for price on account 
of #3003 supplied to defendant there is 
ro ailegation in plaint of any writing 
signed by the defendant. Art. 64 does not 
epply. The case is governed by Art. 52.” 
(Shambhoo Prasad v. Firm Dindayal 
Deokaran. {AIR 1950 Nag 228)). 

3. The result, therefore, is that 
the plaint claim is barred by limitation 
The decree of the lower appellate Court 
is confirmed, and this Second Appeal 
dismissed, 


Appeal dismissed. 
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AUR 1973 KERALA 175 (V 60 C 59) 
K. BHASKARAN, J. 


Sher Behudoor, Petitioner v. Pasu- 
pathy Unadhvava. Respondent. 
C. R. P. No. 727 of 1972. D/- 22-9- 
1972. 
Index Note :— (A) Civil P. C. (1908), 
S. 60 (1) (k) — Though contribution to 
tbe Funds under the Employees State In- 
surance Scheme ond Employees Provident 
Fund Act 1952 is not specifically men- 
tioned exemption can be extended to 
cover such amounts also, (Para 4) 
Index Note :— (B) Civil P. C. (1908), 
S. 60 (1) (k) — The exemption from sat- 
tachment cannot be extended in respect 
of compulsory deductions like payment to 
the co-operative society or repayment of 
instalments of loans taken frcm Provi- 
dent Fund ete. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1940 Mad 766 = (1940) 1 Mad 
926, Kondayya Nayudu v, 
Marianan 
AIR 1939 Rang 432 = 1939 Rang 
LR 504, Rangoon Municipality v. 


Ram Behari 


M. S. Kurien, for Petitioners P. F. 
Thomas and Joseph. Franklin, for Res- 
pondent, 

ORDER :—- The judgment-debtor in 
a suit for recovery of certan amounts 
from the defendant is the revision peti~ 
tioner. The suit was decreed ex parte as 
prayed for, In execution of the decree, 
attachment of the salary of the revision 
petitioner was ordered by the Court. A 
sum of Rs. 35/- per mensem used to be 
deducted from the salary of the revision 
petitioner by the employer and deposited 
ln Court in partial discharge of the 
amount due under the decree from the 
revision petitioner. This revision arises 
out of an order allowing the respondent 
herein to withdraw the amount lying in 
deposit, 


2. Sri M. S. Kurien. learned couma 
sel appearing for the revision petitioner 
argues that this order is not sustainable, 
as it is passed in violation of the protec- 
tive provisions contained in Section 60 
of the Code of Civil Procedure. The con- 
tention of the learned counsel is that, in 
ail, the revision petitioner gets only 
Rs 286/- per mensem, and out of that a 
sum of Rs, 243/- is not attachable in 
terms of clause (i} of sub-section (1) of 
S. 60. Civil P, C 

3. It is also submitted that inde- 
pendently of the exemption granted under 
clause (i) of sub-section (1) of S. 60. the 
revision petitioner is entitled to claim ex- 
emption of certaln other amounts out of 
Rs. 43/- left. in view of the provisions 
contained in clause {k} of the same sub- 
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section. Clause (k) of sub-sectlcn (1) of 
S. 60 reads es follows: 

‘(k) all compulsory deposits and 

other sums in or derived from any fund 
to which the Provident Funds Act. 1925, 
for the time being applies in so far as 
they are declared by the said Act not to 
be liable to attachment.” 
On this basis the learned counsel contends 
that contributions payable to Emplovees 
Provident Fund and Employees State 
Insurance Corporation. deducted by the 
employer at the time of payment of salary 
also have to be deducted from the re- 
mainder after deducting the amounts not 
attachable under clause (i) of sub-sec- 
tion (1) of S. 60, Civil P. C. It is con- 
tended that a sum of Rs, 5/- is being vaid 
regularly to the E, S. L Svheme and a 
sum of Rs, 10/- is being paid to the Pro- 
vident Fund and that. therefore, the re- 
mainder is only Rs 28/- per month, 


4, Though clause fk) refers‘to only 
the Provident Funds Act of 1925, the 
purpose seems to be to grant exemption 
from attachment of the amounts required 
to be compulsorily deposited by the em- 
ployees under the various welfare legis- 
lations intended to bring about social and 
economic security to the employees. In. 
that view, though contribution to the 
Funds under the Employees State Insu-| 
rance Scheme and Employees Provident 
Fund Act 1952 has not been specifically 
mentioned, giving full effect to the inten- 
tion of the legislature behind incorporat- 
ing clause (k), I hoid that the revision 
petitioner is entitled to claim exemption! 
with respect to such amounts also. The 
High Court of Rangeon in Rangoon Muni-| 
cipality v. Ram Behari. (AIR 1939 
Rangoon 432) and the High Court of 
Madras in Kondayya Nayudu v. Marianan, 
(AIR 1940 Mad 766) have taken the view 
that contribution to the Provident Fund 
deducted by the employer is to be eyg- 
empted from attachment. In this view, 
only a sum of Rs, 28/- is at‘achable from 
the salary of the judgment-debtor. No 
doubt, counsel for the revision vetitionear 
contends before me that the judtment- 
debtor is entitled to have exemption in 
respect of other compulsory deductions 
like payment to the Co-operative Society, 
repayment of instalments of loans taken 
from the Provident Fund ete. TI do not, 
however, find any basis for this argu 
ment, and I have no hesitation to hold 
that the wording in clause (k) of sub- 
section (1) of S. 80 does not warrant such 
an inference. 


5. The learned counsel for the res- 
pondent submits that no such plea as has 
been put forward now had been raised 
by the judgment-debior during the course 
of the proceedings which resulted in the 
order of attachment of the salary. How- 
ever. b @ question of law affecting 
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the very jurisdiction of the Cou to 

order attachment of salary, I have alow. 

ed the counsel appearing for the revision 

Peo ones to raise this contention before 
e. 


6. The revision petition is accord- 
ingly allowed and the Court below is 
directed to issue a cheque calculating the 
deduction at the rate of Rs. 28/- per 
month, instead of Rs. 35/- es nas heen 
done hitherto. I do not know whether, 
by this time, the entire amount hes he- 
come payable, even calculating the pay- 
ment to be at the rate of Rs. 28/- per 
month. The Cour, below mav allow the 
respondent, either on the application on 
which the impugned order has been pas- 
sed or a fresh application. to with- 
drew the amount calculated at the rate 
of Rs. 28/- per mensem from the date 
of the order of attachment. and issue 
cheque for the withdrawal of such 
amount. If the amoynt in deposit is 
more than what is required to sa 
the decree, such amount may be returned 
to the judgment-debtor. In the circum- 
stances of the case, the parties are 
ed to bear their respective costs, 


Order accordingly. 
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JUDGMENT :— The question posed 
in this criminal appeal is whether a 
muslim wife can repudiate the marriage 
with her husband de hors the provisions 
of the Dissolution of Muslim Marriages 


Act, 1939 (Act VIII of 1939), herein- 
after referred to as the Act, My reply 
is in the negative, According to me, 


under no circumstances can a muslim 
Mmarriate be dissolved at the instance of 
the wife, except in accordance with the 
Provisions of the Act, 


2. Now the facts: The appellant 
filed a private complaint before the Dis- 
trict Magistrate. Kozhikode, against six 
persons; the first accused his wife, the 

accu her second husband 
whom she married during the sub- 
sistence of her marriage with the 
appellant, accused 3 and 4 her par- 
ents. the 5th accused an abettor and 
the 6th accused her uncle. The marriage 
between the appellant and the first res- 
pondent took place in 1950 and a child 
was born of that marriage, After the 
birth of the child, the wife was taken 
away from the appellant by her parents 
end wes net sent back. All his efforts 
to get back his wife failed and there« 
fore the aovpellant filed O, S. No. 321 
of 1959 before the Munsiff’s Court, Cali- 
cut, for restitution of conjugal rights. 
The first respondent, the wife. filed 
O, S. No. 424 of 1959 before the same 
Court for recovery of mahar amount and 
the value of ornaments from the appel- 
lant. As an afterthought when the two 
earlier suits had become ripe for trial, 
another suit was filed by her as O. 5S. 
No. 828 of 1962 for dissolution of her 
marriage with the appellant on the 
ground of non-payment of maintenance 
and cruelty. The suit for restitution of 
conjugal rights was decreed subject to 
the condition that the appellant paid in 
Court the mahar within 30 days. The 
mahar suit was also decreed, The suit 
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Court stating that the first respondent 
has committed an offence under Sec- 
tion 494. I. P. C, and the other accused 
abetted the crime. 


4. The learned District, Magistrate 
‘beld that the first accused could divorce 
her husband by Faskh. He also held that 
even if divorce by Faskh is not valid in 
Jaw, she cannot be deemed to have com- 
mitted an offence as she was protected 
by the advice given by D. W. 1. All the 
accused were acquitted. It is against this 
acquittal that the present appeal is filed. 


5. Before considering the case on 
fts merits. it would be useful to examine 
the law on the point. The grounds on 
which a muslim wife can seek divorce 
are now codified in the Act mentioned 
above. A little legislative history of the 
Act is apposite. The majority of Muslims 
in India are Hanafis. According to the 
strict Hanafi law, Muslim women had no 
right to get divorce from their husbands. 
The law was so rigid that muslim wives 
suffered untold hardships on account of 
the absence of a right to obtain divorce. 
In his book entitled “The question of pro- 
tection of Muslim Personal Law” in Urdu 
by Shri Mahamood Thahir, Associate 
Research Professor ‘at the Indian Law In- 
stitute, New Delhi. at page 30. the follow- 
ing passage appears: 


“The Dissolution of Muslim Marriages 
Act is an important enactment for Indian 
Muslims, Its short history is this: The 
Indian Courts did not recognise any right 
iin Muslim women to obtain divoree from 
their husbands, according to Hanafi juris- 
prudence. whatever be the difficulties 
these ladies had to undergo, Another 
aspect of the Hanafi jurisprudence was 
that if a Muslim wife became apostate by 
conversion into another faith. her mar- 
riage with her husband stood automati- 
cally dissolved. Several instances were 
reported from different parts of India of 
Hanafi women resorting to conversion 
from Islam into another religion finding 
it difficult to extricate themselves from 
the marriage bond with their husbands 
and thus dissolving the marriage by 
apostasy. The celebrated theologian 
Maulana Ashraf Ali realising the gravity 
of the situation decreed that where a 
Hanafi woman wanted to secure a divorce 
from her husband. she could discard the 
Hanafi tenet and embrace Mallick tenet; 
according to which, in some cases Courts 
could give divorce to wives.” 
This difficulty confronted Muslim women 
not only in India but elsewhere also. 
"Tt was the miserable lot of Muslim 
wives that first prompted. and indeed 
forced, the extension of the principles 
of reform to the sacred sphere of the 
family law. For a Muslim wife. accord- 
ing to the most authoritative Hanafi opi- 
nion, had no right to a iudicial dissolu- 
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tion of her marriage even if deserted by 
her husband for year after year, or it 
she found herself married, without her 
knowledge, to a man afflicted with some 
such disease of body or mind as leprosy 
or insanity. This was an intolerable 
position ......... ” (see Islamic Law in the 
Modern World by J. N, D. Anderson, 
page 26). It has to be remembered in 
this connection that the Muslim jurists 
did not recognise the rights of wives to 
claim divorce although the Quran had 
clearly recognised such rights in them. 
“And women have rights similar to 
those against them in just manner.” 
(2 : 228) 
“Then if you fear that they cannot 
keep within the limits of Allah, there 
is no blame on them for what she gives 


up to become free thereby”. (2 : 229) 
6. Among  Shafis, the question 
however was not so difficult. There have 


been instances where resort was made 
to repudiation of the marriage by 
the intervention of 
Courts. There have been serious abuses 
of this right also. An unscrupulous 
father-in-law or other near relative re- 
sorted to this method to get rid of a 
recalcitrant son-in-law even without the 
consent of the wife. The Act gave a 
quietus to these problems and codified 
the grounds on which Muslim wives 
could get divorce irrespective of the sect 
to which they belonged. After the Act, 
divorce can be effected only by taking 
recourse to its provisions and under ng 
circumstances can a marriage be dis- 
solved at the instance of the wife except 
under one or other of the provisions of 
the Act. 


7. In his book ‘Muslim Marriage 
and its Dissolution’ by Shri R. B, Sethi. 


the reasons for enactment of the Act 
are stated thus: 

“One of the principal reasons — 
there were several which led to the 


enactment of Act 8 of 1939 — was the 
existence of controversy as to whether 
a Hanafi marriage could be dissolved on 
the ground that the husband had failed 
to maintain his wife. The original 
Hanafi text did not authorise the Kazi 
to effect dissolution of the marriage 
without the husband’s consent, The text 
of three later Sunni as well as Shia 
texts lay down that the Kazi or other 
appropriate authority can in such cases 
effect dissolution of the marriage.” 


8. The Act lays down the various 
grounds enabling the wife to seek divorce 
from her husband. After enumerating 
the various grounds'in Section 2 {i) to 
(viii), Section 2 (ix) is enacted to obviate 
any difficulty. Section 2 (ix) reads as 
follows: 

"2. Grounds for decree for dissolution 
of marriage:— A woman married under 
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Muslim law shall be entitled to obtain 
a decree for the dissolution of her mar- 
riage on any one or more of tne follow- 
ing grounds, namely :— 
x x x x x x x 
(ix) on any other ground which is 
recognised as valid for the dissolution 
of marriage under Muslim lew”. 


9. This sub-section recognises the 
right of a woman to obtain divorce under 
other grounds recognised by the Muslim 
Law which are not included in sub-sec- 
tions (i) to (vili). In effect it is clearly 
a statutory preservation of prior Isalmic 
rights. By way of illustration the case 
of apostasy of the husband and lian may 
be considered. Husband’s apostasy is 
mot one of the grounds mentioned in the 
section, although it is a ground for 
divorce under the Muslim Law. Lian, 
which is imputation of unchastity and 
whoredom to a wife. also is not a ground 
mentioned in the section. A wife may 
file a suit on these grounds and satisfy 
the Court that these are grounds recog- 
nised by Muslim Law and if the Court 
is so satisfied a decree for dissolution can 
be obtained. 

10. The exercise of option of 
puberty (Kuiyarulbulugh) is another in- 
stance in point; which is provided in 
Section 2 (vii) of the Act. A girl given 
in marriage before she attained the age 
of fifteen years is given a right to repu- 
diate the marriage before attaining the 
age of eighteen years, provided the mar- 
riage has not been consummated. Even 
here, the girl is not given the freedom 
to unilaterally repudiate the marriage. 
She has to seek the intervention of 
Court to get a decree for dissolution of 
marriage. Thus. it is clear that the 
scheme of the Act is elaborate and con- 
clusive and a dissolution outside the 
provisions of the Act cannot be held to 
be valid; nor can a Court countenance 
such a dissolution. 

Ww As observed by Sir Zaffrullah 
Khan in the Central Legislature on the 
passing of the Act. “the outstanding 
merit of this bill is that it puts down in 
the space of one printed page various 
grounds on which- divorce can be obtain- 
ed by women married under the Muslim 
Law. This is a matter the lack of which 
has in the past caused a great deal of 
distress and misery and suffering in 
India”. 

12. The Act after its promulga- 
tion brought within its ken all Muslims 
irrespective of the sect to which they 
belonged and held that dissolution of 
Muslim marriage at the instance of wives 
can be effected only under its provi= 
sions. The Act placed on the statute 
book the law relating to suits for dis- 
solution of marriage by Muslim women 
and does not propose to add to the 
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provisions of the pristine Islamic Law, 
The Act has made a distinct endeavour 
to ameliorate the lot of muslim wives. 
With the passing of the Act, it has be- 
come clear that the function of dissolv= 
ing marriage at the instance of the wife 
cannot be exercised by any body or tri- 
bunal other than a Civil Court and in 
no other way than on a consideration of 
the evidence adduced in the case, The 
only oceasion when a wife can. perhaps, 
resort to repudiation without interven- 
tion of Court is while pronouncing 
Talak-i-Tafweez, which is a divorce ef= 
fected by the wife on the strength of a 
delegation by the husband contingent on 
the happening of an event or subject to 
other reasonable conditions not opposed 
to the principles of Muslim Law. 


13. Now the question is whether 
the Act can be circumvented or defeated 
by ingenious devices. Once an enact« 
ment comes into existence laying down 
the principles of law governing rights 
of parties, it is not permissible for Courts 
to travel behind it or for the parties to 
avoid it. In Rohini Kumari v. Harendra 
Singh, 1972 Ker HC (Notes) 50. Their 
ae of the Supreme Court observ= 


“It is well known that when a parti- 
cular branch of law is codified it is in« 
tended that the object essentially is that 
on any matter specifically dealt with by 
that law it should be sought for in the 
codified enactment alone when any ques« 
tion arises relating to that matter”. 
This is the guiding principle in constru 
ing the Act. The rights of Muslim 
women to obtain divorce from their hus- 
bands have been codified by the Act and 
it is not permissible to travel beyond it 
and dccide the rights of parties. 


14. With this background in mind, 
let ‘us consider the facts in this case. It 
is admitted that the marriage between 
the arvellant and the first respondent 
took place in 1950 and that a female 
child was born in that wedlock. It is 
also admitted that on 5-10-1969 the first 
respondent was married by the 2nd res~ 
pondent. It is pertinent to remark that 
a document was registered to evidence 
this marriage which is unusual for a 
Muslim marriage. The question there~ 
fore is. whether the second marriage 
between respondents 1 and 2 was dur 
ing the subsistence of the first marriage 
between the appellant and the first res- 
pondent. The second marriage was on 
5-10-1969 and hence after the Act, 


15. The defence is twofold: The 
first contention is that the first respon~ 
dent repudiated the marriage by Faskh. 
The second is that even if that repudie~ 
tion did not effect a legal dissolution, the 
advice given by D. W, I protected the 
accused in that they acted in good feith 
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and bona fide. The . 
Magistrate was in some confusion re- 
garding the first contention. He posed 
the question, “if Muslim Personal Law 
recognised a right in a Mohammedan 
wife to enfranchise herself from the 
bonds of her husband by Faskh, where 
is the need for enacting a law enabling 
a woman to obtain divorce of her hus- 
band?” This question has been cor- 
recily posed by him but was answered 
incorrectly and confusedly. He did not 
pursue the question to its logical end 
and has landed himself in an erroneous 
conclusion. To dispel any doubts on 
this question. I think it necessary te 
discuss the first aspect in some detail. 


learned District 


confusion re- 
word ‘Faskh’. 


16. There is some 
garding the scope of the 
The word ‘Faskh’ is an arabice word, 
which is translated in a Dictionary of 
‘Modern written Arabic by Hanswehr ‘as 
“cancellation, abolishment. recision re- 
vocation. abrogation. annulment ete.” In 
the Muslim Law by Tyabji at page 143. 
mote No. 5, it is stated: “In Arabic, 
Faskh equals to annulment. or cancel- 
lation, or judicial recision of contract.” 
and at page 194 beneath Section 211. it 
is observed» as “dissolution of marriage 
by Courts: by Faskh”, In the book on 
‘Muslim Marriage and its Dissolution’ by 
Shri R. B. Sethi at wage 78. it is said: 

“Kinds of divorce ssec Siaassteses 


(7) Faskh cancellation of marriage 
or judicial or juridical separation.” 
This word does not find a place in 
Mulla’s Mohammedan Law, in the fam- 
ous shaffi text ‘Minhaj’ or in the Hanafi 
text Hidays. 


17. My object in giving the exact 
meaning of the word ‘Faskh’ is to_high- 
light the point that ‘Faskh’ means dis- 
solution and it is not a ground on which 
marriage between a Muslim woman and 
man can be dissolved. To repudiate the 
marriage by ‘Faskh’ without the inter- 
vention of a Court is opposed to the law 
of the land. It was to prevent such ab- 
uses that the Act has been enacted. If, 
without intervention of Courts. marriage 
can be dissolved by the unilateral repu- 
diation by the wife calamitous results 
will follow. There have been instances 
in the past where unscrupulous fathers- 
in-law or other near relatives of the wife 
resorted to “free advice” from “agree- 
able men” learned in theology to get 
rid of recalcitrant or poor sons-in-law 
but loving husbands. It is the duty of 
Courts to guard against any such, en- 
croachment in its domain by unscrupul- 
ous persons. No person, however great 
or learned. should be allowed to usurp 
the functions of a Court. The advice 
given by a person. no matter however 
learned or great. can hardly be e sub- 
stitute for a decree ef Court. It is 
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therefore clear that the unilateral repu- 
diation of the marriage by the wife in 
this case does not have the sanction of 
law and at the time she entered into the 
second marriage her first marriage with 
P. W. 2 was subsisting. In this case, 
there is the additional circumstance of 
the wife having taken resort to a civil 
suit for getting her marriage dissolved. 
where she failed. She should. therefore. 
be imputed with the knowledge that to 
get a divorce she should necessarily 
move the Court. As discussed above, 
the suit was a counterblast to the suit 
by P. W. 2 for restitution of conjugal 
rights. Of course. she did not succeed 
in that suit. If all unsuccessful wives 
before Courts can seek shelter under an 
advice given by a ‘learned man’ and 
violate the provisions of law and dis- 
obey the decrees of Courts. we will be 
bringing down the authority of law and 
dignity of Courts. I have therefore na 
hesitation in holding that the repudia- 
tion of marriage by Faskh by the first 
respondent has no legal sanction and in 
spite of the alleged Faskh. the marriage 
between P, W. 2 and the first respondent 
continued, 


_ 18. In this connection. the obser- 
vation of the Lahore High Court in Ab- 
dul Ghani v. Sardar Begum. AIR 1945 
Lah 183 can be usefully referred. There, 
a suit for dissolution of marriage by the 
wife on the grounds of failure to pay 
maintenance and cruelty was filed. The 
suit was decided on oath. When tre 
plaintiff’s father was examined. the de- 
fendant-husband stated that if he would 
place his hands on the Holy Quran and 
say on oath that he had no knowledze 
about some ornament. he was prepared 
to suffer a decree being passed for dis- 
solution. This offer was not accepted by 
the plaintiff while her father was will- 
ing to make a statement on oath which 
he did. Thereupon, the Court passed a 
decree for dissolution of marriage in 
favour of the plaintiff. This decree was 
confirmed by the District Judge in ap- 
peal. The matter came up before the 
Lahore High Court in second appeal. 
Abdur Rahman, J.. while disposing of 
the appeal observed: 


‘It must be remembered that the 
suit was for dissolution of marriage and 
the plaintiff could not be held entitled 
to a decree until she had made out her 
claim under Section 2, Dissolution of 
Muslim Marriages Act (Act 8 of 1939). 


Both the Lower Courts appear to have 
treated a case of dissolution of marriage 
like any other case which could be set- 
dled by an oath or arbitration and in 
this both of them were mistaken. They 
should have taken care, as already ob- 
served by me. that in a case of this kind 
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it is the Court which has to perform the 
functions of a Qasi and it is the pro- 
nouncement of the Court which dissolv- 
ed the marriage and that function could 
not be delegated by the Court to any 
one else either by arbitration or even 
by accepting the statement of a witness 
even with the consent of a party at least 
on an immaterial point in the case.” 


19. The second question is whe- 
ther the accused acted in good faith on 
the advice of D. W. 1. It cannot be dis- 
puted that the conduct of the accused 
in the case constitutes an actus reus. 
The further question to be decided is 
whether it is accompanied by mens rea. 
The physical aspect of the crime having 
been proved let us examine whether 
there is absence of mens rea. In this 
connection I propose to consider some 
of the cases cited. In State v. Moham- 
mad Alim Sahib, 1950 Ker LT 472 it 
was held that “a Muslim wife belonging 
to Shaffi school can dissolve her mar- 
riage without the intervention of a Court 
of law on the ground of the inability of 
the husband or that he has been neglect- 
ing to maintain her for a long time.” It 
was further observed by the learned 
Chief Justice in the case: 


“Tf the Government desire to regu- 

late marital relationship with special re- 
ference to the rights of wives among the 
Muslim population of this State, the pro- 
per procedure to adopt would be to in- 
troduce legislation on the lines of Mus- 
lim Marriages Act (Act 8 of 1939 of the 
Indian Dominion).” 
This case lays down that in the absence 
of an enactment like the Act in ques« 
tion dissolution of marriage at the in- 
stance of Muslim wife was possible 
without the intervention of Court. This 
was the case in the erstwhile Travan- 
core-Cochin area. In the case the Court 
observed the need for extension of the 
Act to the Travancore-Cochin area, 


20. In Janaki Amma v, Padma- 
mabhan Nair. 1954 Ker LT 977 in a suit 
for dissolution of marriage on husband’s 
petition, orders were passed by the Mun- 
sif allowing dissolution. When this 
order of dissolution was in force. the 
first accused in that case married the 
second accused. The matter was taken 
in appeal ənd in the appeal the order of 
the Munsiff was set aside and a fresh 
enquiry was ordered. As a result of 
such enquiry. the petition was ultimate- 
Ty dismissed. Thereupon, the first wife 
brought an action under Section 494, 
I. P. C. In that case a single Judge of 
the Travancore-Cochin High Court held 
that the decree declaring the first mar- 
riage void was in existence when the ac- 
cused contracted the second marriage 
and therefore it cannot be said that he 
had a culpable guilty knowledge that 
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he was doing something unlawful. This 


case is not serviceable for the case in 
hand, 


21. In Ismail v. Kadeeja Umma, 
1958 Ker LT 1042 = (ATR 1959 Ker 119) 
a Division Bench of this Court held that 
an action under Section 494, I, P, C. will 
not lie against a Muslim couple. when 
the wife had repudiated the marriage by 
Faskh. There again, this Court was 
considering a case which arose from the 
Travancore area where Act 8 of i939 
was not extended then and therefore the 
principle leid down in that decision is 
not applicable to the case in hand. Act 
8 of 1939 was extended to the Travan- 
core area only on 1-2-1960. This case 
therefore cannot be an authority for the 
proposition that a Muslim wife can by 
Faskh dissolve her marriage with her 
husband. The learned District Magis- 
trate considered this case and held that 

h was a valid mode of divorce. The 
distinction was not brought to his notice 
and the principle enunciated in that de= 
cision hes not been properly considered. 
This decision was rendered prior to the 
extension of Act 8 of 1939 to the Travan- 
core Area. The position is now well- 
settled that marriage cannot be repu« 
diated by a Muslim wife except under 
the provisions of the Act, 


22. In K. P. Ahmed Koya v. K. P. 
Amina Beebi, 1972 Ker LJ 189 the wife 
claimed that the acceptance by the hus~ 
band of the Ahamadeeya persuasion 
made him an apostate and that the mar-« 
riage with her was ipso facto dissolved 
on his apostacy. In that case. kazi of 
Kozhikode advised her accordingly. 
Sadasivan, J. held that the accused were 
entitled to the protection of bona fide 
belief. This case came before this Court 
at an earlier stage at the instance of 
the kazi of Kozhikode against whom 
charge was framed as an abettor to the 
charge of bigamy. He contended that 
under the Islamic Law an Ahamadeeya 
is not a Muslim and therefore the mar- 
riage was automatically dissolved on the 
husband accepting the tenets of Ahama- 
deeya faith. In Imbichi Koya Thangal 
v. Ahammed Kova, 1971 Ker LT 68 = 
(AIR 1971 Ker 206) Krishna Iyer J. held 
that the order framing charge was cor- 
rect. In his illuminating judgment Kri- 
shna Iyer J. posed the question ‘who is 
a Muslim ? and gave an acceptable defi< 
nition and thus succeeded where the Ule- 
mas failed. for Chief Justice Munir 
lamented at “the sorry spectacle of the 
Muslim divines, no two of whom agreed 
on the definition of a Muslim.” The case 
therefore went back to the District 
Magistrate and then the accused pleaded 
that they acted in good faith and there 
was no mens rea. The learned District 
Magistrate acquitted the accused. It 
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was against that acquittal that an ap- 
peal was taken by the defeated husband 
which resulted in the decision referred 
to earlier, namely. K. P. Ahmed Koya v. 
K. P. Amina Beebi, 1972 Ker LJ 189. 
Sadasivan. J. held that the parties be- 
fore Court were acting under an advice 
given by the kazi of Kozhikode who was 
the undisputed religious head of Muslims 
of Kozhikode and that there was a large 
section of Muslims still in India who 
consider Ahamadeeya as infidels. On 
these two grounds the learned Judge 
confirmed the acquittal. That decision 
can apply only to the particular facts 
there. 

23. In this case, ignorance of law 
cannot be put forward. The wife knew 
fairly well that her remedy was in a 
Court of law and she moved the Cali- 
cut Munsiff’s Court for dissolution of her 
marriage. That suit was dismissed. She 
cannot now turn round and say that she 
did not know the law or that she was 
under the bona fide belief on the strength 
of the advice given by D. W. 1 that she 
could unilaterally repudiate her marriage 
and enter into another marriage, There 
is no justification for her action. This 
is a clear violation of the provisions of 
Act 8 of 1939 and a culpable guilty mind 
is clearly made out from the facts of the 
case. I therefore hold that the first ac- 
cused is not entitled to the protection on 
the strength of bona fide based on the 
advice given by D. W. 1. 

24, It will be interesting to consi- 
der the authority the first accused re- 
lied upon for repudiating her marriage 
with the appellant. The ee is 
none other than D. W. 1. W. 1 is one 
Shri K. M. Moideen Rimh aged about 
41, whose calling is shown as a Maulavi 
His qualification is that he had written 
religious books and articles in Malaya- 
lam. He deposed that the first and 3rd 
accused went to his house and asked him 
whether the wife had a right to repu- 
diate her marriage and the reply that 
he gave was. under religious law a mus- 
lim wife can divorce her husband. He 
adds that this opinion is known as Faskh 
in Arabic language and once Faskh is 
pronounced the marriage is automatical- 
ly dissolved. He also adds that he is an 
Ulema in Arabic language. The witness 
has been glorified by the learned District 
Magistrate as a commentator in Sheriat 
Law. I do not propose to make any 
comments on this. Suffice it to say that 
D. W. 1 has exhibited ignorance of the 
law of the land. If the law of the land 
can be defeated by gratuitous advice 
from such ‘learned men’. that will be 
bringing down the authority of law The 
law of the land binds the commoner 
and the divine alike. 

25. In the result I find accused 1 
and 2 "guilty. The first accused is guilty 


Velu Damodaran Ker. 181 


for the offence under Section 494. I. P.C. 
and the 2nd accused is guilty for the 
offence under Section 494 read with Set- 


tion 109. I. P. C. and they are convict~ 
ed accordingly. 
26. The learned counsel for the 


appellant did not press his case against 
the other accused and I find the evix 
dence in the case also is not conclusive 
regarding their participation or their 
abetment and their acquittal is there- 
fore confirmed, 


27. Now the question of sentence 
Temains. Section 494. I. P, C. lays 
down that an accused guilty under that 
section is liable for imprisonment for ea 
period of upto seven years. The fact 
that the sentence is so high is an indi- 
cation how grievous the offence is. The 
object is to preserve the purity of the 
society. My difficulty in imposing a 
sentence in this case is that the mar- 
riage between the first accused and 
P. W. 2 took place in 1950 and the se- 
cond mardiage was in 1969. The appel- 
lant is also now married. An admoni- 
tion and a public censure under Sec- 
tion 562. Criminal P. C. would have been 
sufficient in the circumstances of the 
ease. But the provisions of Section 562, 
Criminal P. C. cannot be invoked in view 
of Section 19 of the Probation of Of« 
fenders Act. I therefore directed the 
first and second accused to appear in 
Court to-day. They are present. I sen- 
tence them to imprisonment till the 
rising of the Court. 


In the result, the criminal appeal Is 
allowed to the extent indicated above, 
Order accordingly, 


AIR 1973 KERALA 181 (V 60 C 61) 


T. C, RAGHAVAN. C. J, AND K. 
BHASKARAN, J 


Raman Narayanan, Appellant 
Velu Damodaran Respondent. 


Second Appeal No. 1029 of 1968, Dj- 
6-9-1972. 


Index Note :— (A) Transfer of Pro- 
perty Act (1882). Section 55 (4) (b) ~ 
Charge for unpaid purchase money — 
‘Contract to the contrary’ by mortgaore 
— Charge wiped off. 1964 Ker LT 815 
and 1943 Trav LR 144 and ILR (1904) 31 
Cal 57. Followed; AIR 1941 Mad 119, 
Dissented from. (Paras 5, 6) 


Brief Note:—- (A) Mortgage in fav- 
our of seller to secure purchase money 
amounts to a ‘contract to the contrary’ 
and therefore the statutory charge is 
abandoned. . (Paras 5, 6) 
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eases Referred: Chronolesies! Paras 
1364 Ker LT 815 = 1964 Ker LJ 

1195. Ammukutty Kunjamrea v. 
Ikkovamma 1,3 
1943 Trav LR 144. Muhaitheen 
Beevi v. Krishna Iver 3 


AIR 1941 Mad 119 = 52 Mad LW 
733. Lakshmana Iyer v, Rama- 
swami Naicker 1 
ILR (1904) 31 Cal 57 = 30 Ind 
App 238, Webb v. Macpherson 3,4,5 


P. C. Chacko and P., Krishnamoorthy, 
for Appellant; K. Raman P. J. Var- 
ghese and O. V. Radhakrishnan, for Res- 


pondent. 


RAGHAVAN, C. J.:— A Single 
Judge has referred this case to a Divi- 
sion Bench since the learned Judge felt 
that a pronouncement by a Division 
Bench was required as to whether the 
decision by a Single Judge of this Court 
in Ammukutty Kunjamma v. Ikkavamma, 
(1964 Ker LT 815) or the Division 
Bench ae of the Madras High Court 
in K. G. Lakshmana Iyer v. Ramaswami 
ter (AIR 1941 Mad 119) expressed 
the correct view. 


2. We may state the essential 
facts of the case to bring out the ques- 
tion involved into relief. The respon- 
dent was the owner of item 1 of the 
suit properties; and he sold the same 
on 8th July 1953 to the appellant for 
Rs, 1,500/-. Towards the sale considera- 
tion, the appellant executed a usufruc- 
tuary mortgage of item 1 in favour of 
the respondent: by the same document, 
a hypothecation was also created over 
the other two items in the plaint belong- 
fing to the appellant. It has also em- 
erged that the appellant is still in pos- 
session of item 1 claiming that he is a 
tenant thereof though the mortgage on 
it was usufructuary mortgage. ” 


3. The respondent brought the 
suit giving rise to the second appeal for 
the sale consideration claiming that the 
appellant was not entitled to benefits of 
Act 31 of 1958, since the exclusion con- 
templated by clause (vii) to Section 2 
(el. viz.. “any liability for which a 
charge is provided under sub-clause (b) 
of clause (4) of Section 55 of the Trans- 
fer of Property Act. 1882.” applied to 
the case. The question we have to con- 
sider is whether this exclusion applies 
to the case. Section 55 (4) (b) of the 
Transfer of Property Act provides for 
a charge, usually designated as vendor's 
lien, over the property sold for the 
unpaid purchase money “in the absence 
of a contract to the contrary”. Thus, 
the question for consideration boils 
down io whether there is a contract to 
the contrary in the case before vs. The 
Division Bench ruling of the Madras 
Hish Court has held, following the 
English decision in Webb v. Macpherson 


ALR. 


(LR (1904) 31 Cal 57). that. in a case 
where the property sold was itself 
mortzaged for the unpaid purchase 
money, there was no contract to the 
contrary so as to do away with the 
statutory lien. On the other hand. the 
Single Judge’s decision of this Court in 
Ammukuttv Kuniamma'’s case (1964 Ker 
LT 815) took the view that in such a 
case the statutory lien was no more 
there. because the acceptance or taking 
of a mortgage of the same property — 
the property sold — indicated a contrarv 


intention — an intention to do away 
with the statutory lien. In this deci- 
sion. the learned Judge followed the 


Division Bench ruling of the Travancore 
High Court in Muheaitheen Beevi v. 
Krishna Iyer Ananthanarayana Iyer, 
1943 TLR 144, where the Division 
Bench followed the same English deci- 
sion in ILR (1904) 31 Cal 57. What we 
have therefore to consider is the real 
import of the English decision in ILR 
(1904) 31 Cal 57. 


4, Wadsworth, J. has extracted, 
in the Madras decision. the following 
passage from ILR (1904) 31 Cal 57. 

“There is no ground whatever for 
saying that that charge is excluded by 
a mere personal contract to defer pay- 
ment of a portion of the purchase 
money, or to take the purchase money 
by instalments. nor is it, in their Lord- 
ships’ opinion, excluded by any contract, 
covenant or agreement with respect to 
the purchase money which is not in- 
consistent with the continuance of the 
charge.” 

From this passage Wadsworth, J. has 
proceeded to reason 

“Applying this rule. we find it dif- 
ficult to hold that the terms of the suit 
mortgage constitute a ‘contract to the 
contrary’ so as to exclude the statu- 
tory charge. It is true that the mort- 
gage provides additional security and 
gives five vears for payment. But we 
are not prepared to hold that these 
terms are necessarily inconsistent with 
the continuance of the charge.” 

The Single Judge of this Court has also 
extracted the following passage from 
the same English decision: 


“You have to find something. either 
express contract. or at least something 
from which it is a necessary implica- 
tion that such a contract exists. in 
order to exclude the charge given by 
the Statute. In their Lordshins’ opinion 
there is no ground whatever for saying 
that that charge is excluded by a mere 
per-nnal contract to defer payment of 
a portion of the purchase money. or to 
take the purchase money by instal- 
ments. nor is it. in their Lordships’ 
opinion. excluded by anv contract co- 
venant or agreement with respect %o 
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this purchase money which is inconsist- 


ent with the continuance of the 
charge.” (The same passage extracted 
by Wadsworth J. with one more sen- 
tence.) 


The learned Judge has then extracted 
another passage from the judgment of 
Nokes J. from the Travancore decision, 
where Nokes J. has observed: 


“On a question of fact, I should 
come to exactly the opposite conclusion, 
as there appears to be no point in re- 
taining an inferior security ‘when a 
superior security is available. and the 
two securities may be regarded as in- 
consistent with each other. rather than 
cumulative in effect. And the fact that 
the bond covers exactly the same pro- 
perty as the charge, is a further indi- 
cation of inconsistency with the latter. 
The effect on this point of the decision 
of the Privy Council in ILR (1904) 31 
Cal 57 appears to have been sometimes 
misunderstood. Their Lordships held 
that there was no ground for saving 
that the charge was excluded by a per- 


sonal contract to defer payment. or 
any contract, covenant or agreement 
with respect to the purchase-money 


which was not inconsistent with the 
charge: presumably because a personal 
security was inferior to the security of 
a charge: and they made no mention 
of such a security on immovable pro- 
perty as a hypothecation bond of land.” 


5. From the passage extracted 
above from the judgment of Nokes J. 
it is clear that a distinction has to be 
drawn between a personal covenant or 
contract to pay the purchase money 
and the creation of a mortgage on the 
property sold to secure the purchase 
money. In fact Nokes J, has gone fur- 
ther and has observed that. even if the 
mortgage created was not on the pro- 
perty sold but on some other property 
belonging to the vendee. still, since the 
security so created was superior to or 
better than the statutory charge. on the 
creation of such better or superior se- 
curity, the intention of the vendee must 
be to forego the statutory lien: in 
other words, the two securities are not 
cumulative but inconsistent, Nokes J. 
has then observed that such an inten- 
tion must be stronger in a tase where 
the mortgage. created was on the pro- 
perty sold itself. This aspect does not 
appear to have occurred to or been 
considered by Wadsworth J. A personal 
covenant to defer payment or any per- 
sonal contract with respect to the pur- 
chase money need not be (or even can- 
mot be) inconsistent with the statutory 
charge, which is a superior security. 
while a mortgage. which is a security 
superior to the statutory charge. is in- 
consistent with the statutory charge: 
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the position is stronger when the mort- 
gage is on the same property that was 
sold. Wadsworth J. appears to have 
applied the analogy of a personal cove- 
nant to pay the sale consideration to e 
mortgage for the same created on the 
property sold itself. This. we venture 
to observe, with ell respect to the emi- 
nent Judges (Wadsworth and Patanjali 
Sastri. JJ.), is not the proper import of 
ILR (1904) 31 Cal 57. 

6 Taking this aspect into consi- 
hold that, in a case where 
a mortgage is created to secure the 
purchase money (more so when the 
mortgage is on the property sold). there! 
is a contrary intention as contemplated: 
by Section 55 (4) {b} of the Transfer of, 
Property Act. And in the light of this, 
we are of opinion that the appellant is 
entitled to claim benefits under Act 31 
of 1958. and under Act 11 of 1970 if 
any. Now that we have come to this 
conclusion on the main question. we 
feel that the entire case has to be re- 
considered in the light of this judg- 
ment, 

T. The second appeal is allowed, 
the concurrent decision of the lower 
courts is set aside and the case is re- 
mitted to the trial Court for fresh dis- 
posal in the light of this judgment, And 
we pass no order regarding costs so far 
incurred. 

8. The court-fee paid on the 
memorandum of second appeal will be 


refunded, 
Appeal allowed. 


deration, we 
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V, P. GOPALAN NAMBIYAR., J. 

P. K. Kumaran, Petitioner v. Thodu 
Sankaran and others, Respondents. 

O. P. No. 3549 of 1972. D/- 27-10- 
1972. 


Index Note:— (A) Kerala Land Re- 
forms Act (i of 1964), Sec. 77 — Ap- 
plication for shifting kudikiddapu — 
Must be decided on merits. 


Brief Note:— (A) Application for 
shifting the kudikiddapu under Sec. 77 
has to be decided by the land tribunal 
in a quasi judicial manner on merits 
and not by doubting the bona fides of 
the applicant. (Para 1) 


N. K. Sreedharan, M, A. T Pai and 
M. C. Gopi, for Petitioner. 


ORDER :— The petitioner made an 
application to the Land Tribunal Thali- 
kulam under Section 77 of the Kerala 
Land Reforms Act, 1963, to shift the 
kudikidappu of Respondents 1 to 7 resid- 
ing in his property. The matter was 
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disposed of by Ext. P-3 order which 

Treads as follows: : 
"The deposition of the ist appli- 


cant reveals that the land on which the 
kudikidappu is situate measures only 10 
cents of land and that the land where 
the Ist and 3rd applicants reside mea- 
sures 60 cents. The contention of the 
apolicant that they are in need of the 
10 cents of the land whereon the kudi- 
kidappu is situate. read together with 
the offer of 10 cents from the land where 
they are now residing makes me doubt 
the good intentions of the applicants. 
"You come to my place, I will go to 
your place” is an interesting offer. 
But I cannot go to the extent of enfore- 
ing that offer and requisition, 

I- reject the application. 

no costs is ordered”, 
The order of the Land Tribunal is ex- 
tremely unsatisfactory. and ill becomes 
a statutory authority which has a duty 
of deciding applications of this type in 
a quasi judicial way. The Land Tribu- 
nal has the undoubted right to reject an 
application on the merits, or on proper 
grounds. but not by doubting the good 
intention of the applicant. or by indulg- 
ing in light hearted pleasantries in 
matters affecting valuable rights of par- 
ties. If “do’s” and “don'ts” were to be 
prescribed for a Land Tribunal, a pres- 
cription not to pass such orders should 
be among the first. 

2. I have no hesitation to allow 
this writ petition. and to set aside 
Ext. P-3 order and direct the Tribunal 
to deal with the petitioner’s application 
in accordance with law and pass appro- 
priate orders. The O. P. is allowed as 
above, No costs, 


However 


Writ petition allowed, 
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M. U. ISAAC, J. 
Ponnamparambath Thannipurath 
Cheru Choyi. Petitioner v. Sankaran 
end others. Respondents. 
O, P. No. 675 of 1971. D/- 1-9-1972. 


Index Note:— (A) Kerala Preven- 
tion of Eviction Act (1966). Section 8 — 
The finding of the Commissioner ap- 
pointed by the Rent Controller regard- 
ing value of the building is not provi- 
sional which value prima facie esta- 
blishes whether a person is a kudikidap- 
pukaran or not. 1968 Ker LR 93. Rel. 
on. (Para 2) 

‘Index Note:—- (B) Kerala Preven- 
tion of Eviction Act (1966), Section 8 — 


The Rent Controller is a court and 
therefore has jurisdiction to act under 
Section 8. (Para 3) 
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Ponnamparambath v. Sankaran (Isaac J.) 


A.L R. 


Index Note:— (C) Kerala Buildings 
{Lease and Rent Control} Act (1965), 
Section 11, Second Proviso — The re- 
quirement cf the proviso is satisfied 
when the Rent Controller on his prima 
facie finding that a person is a kudi- 
kidappukaran has stayed the application 
before him and has referred the matter 
to the Tahsildar as required by Section 
8 of the Prevention of Eviction Act. 

(Para 4) 
Cases Referred: Chronological Paras 
1968 Ker LR 93 = 1968 Ker LT 23, 
A. A. Job alias Kochukutty v. 
Kunjavira 


T. L. Viswanatha Iyer and E R 
Venkiteswaran, for Petitioner; Govern- 
ment Pleader, for Respondents. 


ORDER :— The petitioner is 
landlord of a building which he leased 
on a monthly rent of Rs. 8.50 to the 
first respondent. The petitioner filed 
R. C. O. P, 2 of 1969 before the Rent 


Controller (Munsiff). Parappanangadi 
for eviction from the building uns, 
der the Kerala Buildings (Lease 
and Rent Control) Act, 1965 on 


the ground that the first respondent de= 
faulted payment of rent. Before the 
Rent Controller, the first respondent 
raised a contention that he was a kudi- 
kidappukaran as defined in the Kerala 
Land Reforms Act, 1963 in view of the 
fact that the cost of the building would 
be less than Rs. 750/-. though its rent 
exceeded Rs, 5/-. The Rent Controller 
issued a Commission to value the build- 
ing. who submitted a report that its 
cost of construction would come to 
Rs. 624.98. The petitioner objected to 
the correctness of the report on several 
grounds. But the Rent Controller held 
that the report was prima facie evi- 
dence of the value of the building, 
which showed that the first respondent 
was a -kudikidappukaran. Accordingly 
he passed an order Ext, P-1. dated 
14-1-1971 under Sec. 8 of the Kerala 
Prevention of Eviction Act, 1966 direct- 
ing the local Tahsildar to prepare the 
register of kudikidappukars in respect 
of the area in which the building is 
situate and file the same in his court 
within a time fixed in the order. This 


writ petition has been filed to quash 
the above order. 

2. Counsel for the petitioner 
raised two grounds, One is that the 


Rent Controller acted without jurisdic- 
tion in not considering the petitioner's 
objection that the value of the build~ 
ing was far in excess of Rs, 750/-. and 
that the first respondent was not, there~ 
fore. a kudikidsappukearan. It is fairly 
clear from Section 8 of the Kerala Pre« 
vention of Eviction Act. 1966 as well as 
the relevant provisions in the Kerala 
Land Reforms Act; 1963 that the ques+ 


“I 


`- to think that the word Cour: 
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tion whether a person is a kudikidap- 
pukaran or not. is one to be decided by 
the authority created under the Land 
Reforms Act. Formerly, it was a local 
Tahsildar, but under Section 80 of the 
Land Reforms Act, that jurisdiction has 
been vested in the local authority con- 
cerned. All what the Court or Land 
Tribunal is empowered to decide under 
Section 8 of the Kerala Prevention of 
Eviction Act is whether the contention 
of the defendant or respondent. as the 
ease may be, that he is a kudikidappu- 
karan has been prima facie established. 
This position is well settled by the Di- 
vision Bench decision of this Court in 
A, A. Job alias Kochukutty v. Kunja- 
vira, 1968 Ker LR 93. I am unable to 
accept the contention of the petitioner’s 
counsel that a prima facie finding on 
the above issue can be arrived at only 
after taking evidence and considering 
the petitioner's objection to the Com- 
missioner’s report. A report filed by a 
Commissioner and in this case he hap- 
pens to be an advocate—appointed by 
the Rent Controller is certainly evi- 
dence regarding the value of the build- 
ing, and that evidence prima facie esta- 
blishes that the first respondent is a 
kudikidappukaran. It is hardly neces- 
sary to say that this is only a provi- 
sional finding: and as already stated, 
the question whether the first respon- 
dent is a kudikidappukaran as claimed 
by him is a matter which the authority 
under Section 80 of the Land Reforms 
Act has to decide. 


3. Counsel also advanced a sub- 
sidiary argument in this context that 
the Rent Controller is not a court. and 
therefore, he has no jurisdiction to act 
under Section 8 of the Kerala Preven- 
tion of Eviction Act, since that section 
deals only with a suit or proceeding 


before a court or Land Tribunal. and 
not with any action before any other 
tribunal. I am unable to accept the 


above argument. A Rent Controller is 
rightly or wrongly referred to in the 
Kerala Buildings (Lease and Rent Con- 
trol) Act as a court. There is no reason 
in the 
above section is not used by the Legis- 
lature in the same sense. I am clear 
in my mind that in order to carry out 
the obvious intention of the Legisla- 
ture in enacting the above provision, 
the word court should be construed to 
Include a Rent Controllers Court, as 
that authority, is referred to in the 
Buildings (Ledse and Rent Control) 
Act. even though a Rent Controller’s 
Court may not be a civil Court accord- 
ing to the accepted meaning of that 
term. 

raised 
that, 


4, The second contention 
by counsel for the petitioner is 
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under the second proviso to Section 11 
of the Buildings (Lease and Rent Con- 
trol) Act, the Rent Controller was 
bound to record a finding whether the 
first respondent's claim for a permanent 
tenancy is bona fide or not: that if he 
records a finding that it is bona fide, he 
is not entitled to proceed further with 
the application before him, and the 
petitioner would then be entitled to file 
a suit against the first respondent to 
evict him from the building. and that 
the Rent Controller acted illegally in 


v. A. Beary 


not recording a finding on the said 
question, The impugned order, Ext. 
P-1. if such a finding was necessary, 


satisfies the requirement of the above 
proviso, in so far as the Rent Con- 
troller has found prima facie that the 
first respondent is a kudikidappukaran. 
He has not proceeded further with the 
application, but he has stayed it and 
hes referred the matter to the Tahsil- 
dar as required by Section 8 of the Pre- 
vention of Eviction Act. The petitioner 
could have, if so advised instituted a 
suit for eviction. I am not called upon 
to decide whether, in the light of Sec- 
tion 127 of the Kerala Land Reforms 
Act. such a suit would be maintainable. 

5. For the reasons stated above, 
the petitioner’s attack against the im- 
pugned order Ext, P-1 cannot be sus- 
tain The petitioner is not entitled 
to any of the other reliefs sought for 
in this writ petition in view of the 
fect that the Kerala Land Reforms Act 
is included in the 9th Schedule of the 
Constitution. In the circumstances of 
the case there will be no order as to 


costs, 
Petition dismissed. 
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K. BHASKARAN J. 
S. Mahalinga Bhatta, Petitioner v. 
Assanare Beary. Respondent, ~ 
C. R. P. Nos, 1375 of 1971. 274 of 
1972 and 276 of 1972. D/- 11-8-1972. 


Index Note:— (A) Civil P. C. (1908), 
Sections 148, 151 — Conditional (Sclf- 
working) Order — No extension of time 
can be granted after expiry of stipulat- 
ed period under Section 148 — But it 
may be granted under Section 151 in a 
proper case. (Paras 6, 10) 

Brief Note:— (A) Where the appel- 
late Court allowed an application under 
Order 9, Rule 13 for setting aside the 
ex parte decree on payment of costs 
within stipulated period, failing which 
the appeal was to stand dismissed and 
the order is allowed to work itself out 
by efflux of time. it is not competent 
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for the aggrieved party to move for ex- 
tension of time and the court will have 
no jurisdiction to grant such relief 
under Section 148. 1971 Ker LT 209 and 
1968 Ker LJ 873 and AIR 1965 Cal 
354 & AIR 1966 Orissa 44, Relied on; AIR 
1961 SC 882. Explained; (1968) 2 Andh 
LT 115. Dissented from. (Para 6) 


Section 148 cannot be applied to 
the case also because the extension of 
time prayed for does not relate to any 
act prescribed or allowed by the C.P.C. 

(Para 6) 

Section 151 may in a proper case 
be available for seeking extension of 
time for compliance of an order, 

(Para 10) 
Cases Referred: Chronological Paras 
1971 Ker LT 309. Kallyani Amma 
v. Kunhikrishnan 
(1968) 2 Andh LT 115. Andhra Rice 
Mill v. B. Chanchiah 
1968 Ker LJ 873 = 1969 Ker LT 
800 Hajara Umma v, Muham- 
med Kunhi Haii 
AIR 1966 Orissa 44 = 31 Cut LT 
757, Kanduri Sahu v. Nidhi 


Sahu 5. 6 
AIR 1965 Cal 354. Tarapada v. 

Nepal Gazi 5 
194 Ker LT 622 = 1964 Ker LJ 

£82. Subramanian Chettiar v. 

Krishnaveni Ammal 8 
AIR 1961 SC 882 = (1961) 3 SCR 


763. Mahanth Ram Das v. 
Gangadas 6 


V. R. Venkitekrishnan and P, P. 
Nəmboodiripad, for Petitioner: T. K. 
Nambiar and Achuth Raj Meloth, for 


Respondent. 


ORDER :— The petitioner in these 
revision petitions is the plaintiff in the 
svit, O. S. No. 487 of 1966 on the file 
o° the Munsiffs Court Kasaracnad, The 
suit is one for recovery of possession of 
the plaint schedule properties from the 
defendant alleging that there has been 
trespass by him. The suit. after having 
undergone several adiournments was 
posted to 28-7-1967 as a last chance. 
On 28-7-1967 the learned Munsiff bap- 
pened to be on leave. The suit was 
therefore reposted to 14-8-1967. On 14- 
8-1967 again the defendant was not 
ready. and as a very very last chance 
the suit was posted to 30-8-1967. On 
30-8-1967 the defendant was not pre- 
sent in court and his counsel reported 
no instructions. The result was, the 
su't was decreed as prayed for on 30-8- 
a 

On 4-9-1967 the defendant 
fled” R. I. A. 1983/67 under Order 9. 
Rule 13 of the Code of Civil Procedure 
for setting aside the ex parte decree 
passed against him on 30-8-1967. The 
learned Munsiff in and by his order 
dated 30-9-1970 dismissed the petition 
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for setting aside the ex parte decree, 
Aggrieved by the order of the learned 
Munsiff dated 30-9-1970 the defendant 
fled C. M. A. No. 35 of 1970 on the 
file of the Subordinate Judge. Kasara< 
god. On 29-6-1971 the learned Sub- 
ordinate Judge passed an order which 
reads as follows :— 


"So this petition will be allowed 
on payment of costs Rs, 30/- irrespec~ 
tive of the result of the suit to be paid 
within seven days from this date. fail- 
ing which this appeal will stand dis- 
missed with costs. If the costs is paid 
within time, the appeal and R. I. A. No. 
1983/67 will stand allowed and the suit 
will be restored to file and the respon~ 
dent will be entited to the costs of this 
appeal, Call on 8-7-1971.” 

On 8-7-1971, below the order dated 29- 
6-1971, the following judgment is sean 
to have been passed: 

“This C. M. A. coming again en 
this day before me to record the pay~ 
ment of the costs ordered if made. the 
Court delivered the following. 


JUDGMENT: 
Costs not paid.” 
3. In the meanwhile . on ‘7-7 
1971 the defendant filed I. A. No. 141/ 
71 under Sections 148. 149 and 151, 
C. P. C.. praying that the Court be 


pleased to receive the costs ordered by > 
the Sub-Court after excusing the delay 
and to enlarge the time granted origi- 
nally for payment. This petition was 
disposed of by the learned Subordinate 
Judge on 23-11-1971. The operative 
portion of the order on I. A. No. 141/72 
dated 23-11-1971 reads as follows: 


“In the result, the petition is allow= 
ed, Considering the peculiar features 
of the case. it is directed that both par- 
ties will bear their costs in this pro- 
ceeding. In modification of the obser- 
vation made in the C. M. A. dated 8-7« 
1971 ibat ‘Costs not paid” which has 
resulted in the dismissal of the C. M. A. 
it is ordered that the C. M. A. will stand 
allowed on payment or deposit of Ru~ 
pees 30/- as costs ordered on 29-6-1971 
by 25-11-1971. Call on 26-11-1971.” 
The costs ordered was not deposited on 
or before 25-11-1971. On 26-11-1971 
the defendant filed I. A. No, 246/71 for 
enlarging the time by one day for pay~ 
ing the costs ordered. On 27-11-1971 
the court passed orders allowing I. A. 


246/71 as a result of which an order 
was passed allowing I. A. 141/71 and 
an order was also passed allowing 


C. M. A. 35/70, all on 27-11-1971 C.R. P, 


No. 1375/71 is directed against the 
order in I. A. No. 246/71 dated 27-ll= 
1971: C. R. P. No, 274/72 is directed 


A. 141/71 dated 
P. No, 276/72 iB 


against the order in I. 
27-11-1971 and C. R. 
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directed against the judgment in C. M.A. 
No. 35/70 dated 27-11-1971. 


4, As these revision petitions 
arise from one and the same matter, 
they were heard together. Sri V. K. 
Venkatakrishnan, learned counsel ap- 
pearing for the revision petitioner. has 
put forward various contentions chal- 
lenging the validity of the orders and 
judgment from which these revisions 
have arisen. The first contention of the 
Jearned counsel is that inasmuch as the 
order of the learned Subordinate Judge 
dated 29-6-1971 in C. M. A. 35/70 is a 
conditional order. on the failure of the 
fulfilment of the condition imposed. the 
order works out automatically and the 
dismissal of the petition takes effect 
from the date on which it was passed. 
namely 29-6-1971. According to the 
learned counsel, the court had become 
functus officio with respect to the en- 
tire matter on 29-6-1971 and. therefore, 
the further proceedings are without 
jurisdiction, and the orders subsequent- 
ly passed are neither valid nor legal. 
The second contention is that the orders 
that have been passed on I. A. 141/71 
and I. A. 246/71 and the judgment in 
Cc. M. A. 35/70 are all. in any event, 
orders that cannot be sustained. either 
on facts or in law. . 


5. The main petition. I. A. No. 
141/71, is purported to be filed under 
Sections 148. 149 and 151 of the C.P.C. 
Section 149 of the C.P.C. obviously has 
mo application to the facts of the case. 
The contention of the learned counsel 
fs that Section 148 cannot be invoked. 
as the time allowed for the perform- 
ance of the condition had already run 
out by 6-7-1971 and. therefore, the peti- 
tion filed on 7-7-1971 is clearly out of 
time and the court has no jurisdiction 
to extend the time when the petition 
is filed only after the order had already 
worked itself out. Reliance has been 
placed by the learned counsel on the 
recent decision of this Court in Kallyani 

v. Kunhikrishnan. 1971 Ker LT 
N wherein Moidu J. has held as fol- 
ows: 


“When a court passed a conditional 
_ order or decree in a proceeding direct- 
fng a party to deposit costs or other 
sum of money within a stipulated time 
with the direction that if the deposit 
or payment was made certain conse- 
quences will follow and on failure to 
deposit, the proceeding will stand dis- 
missed, the court which passed the de- 
eree_or order will have no jurisdiction 
to extend the time as the order worked 
itself out. Such an order cannot be 
restored on compassionate ground un- 
less within the stipulated time the peti- 
tion is (not) filed to get the time ex- 
tended. In the absence of any such 
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petition, the courts would not be justi- 
fied in extending the time. Section 151, 
C.P.C. cannot be made use of in ex- 
tending the time if the order stipulat- 
ing the time to deposit the costs or the- 
amount, as the case may be had work- 
ed itself out.” 

My attention has also been drawn to 
the decision of Sadasivan J. in Hajara 
Umma v. Muhammed Kunhi Haji. 1968 
Ker LJ 873 wherein it has been held— 


“Section 148 is clearly inapplicable 
where the non-compliance of the condi- 
tion would operate automatically and 
without further intervention of the 
court. the suit resulted in a decree and 
the court becomes “functus officio”. If, 
however, the application for extension 
is filed before the expiry of the period 
fixed, the court can grant extension 
under Section 148 C.P.C. 


The position is not improved if in- 
stead of Section 148. C.P.C, remedy is 
sought under Order 47 Rule 1. C.P.C. 
In a case where a peremptory order di- 
recting the deposit within specified time 
is passed and it is further directed that 
in the case of non-compliance. an ad- 
verse order would follow. the court will 
have no power at all to interfere on 
the ground that events that had trans- 
pired subsequent to the passing of the 
order are compelling to take a lenient 
view in the matter. On non-compliance 
of the condition, the order that follows 
will have to be presumed to be an order 
passed on the date when the condition 
itself was imposed. On  non-compli- 
ance of the condition a decree has re- 
sulted in the appeal and that decree 
will date back to the date on which the 
condition was imposed. The failure to 
deposit the amount for any reason 
whatsoever can only be an event sub- 
sequent to the passing of the decree 
and on that account the decree cannot 
be reviewed. 


Oversight on the part of the party 
or the advocate is hardly a ground for 
review.” 

AIR 


In Tarapada v. Nepal Gazi, 


. 1965 Cal 354 it has been laid down 


that— 


“Where a Court. upon an applica- 
tion under Order 9. Rule 13. passes an 
order restoring the suit on the condi- 
tion of payment of costs to the oppo- 
site party on or before a particular date 
and directs that the application for res~ 
toration is to stand “dismissed in case 
of default and the payment is not made 
before expiry of the fixed day. the 
Court has no jurisdiction under Sec- 
tion 148 to condone the delay and en- 
large the time. 

The effect of such conditional order 
is that as soon as the time fixed in the 
order expired and no payment or depo- 
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sit was made the application for resto- 
pation stood dismissed and the Court 
ceased to have any jurisdiction to ex- 
tend the time as the action was dead. 
Therefore, there could be no question 
of any enlargement of time as contem- 
plated under Section 148.” 

In Kanduri Sahu v. Nidhi Sahu. AIR 
toe Orissa 44 the observation is as fol- 
ows:— 


“There are various provisions in the 
Code prescribing or allowing the doing 
of an act for which time is fixed or 
granted by the Court. In all such cases, 
the Court has powers under Section 148 
of the Code to enlarge the time. even 
after expiration of the period origi- 
nally fixed. The time granted by the 
Court for payment of costs, while set- 
ting aside an ex parte decree. as a con- 
dition precedent thereto. is not an act 
prescribed or allowed by the Code. The 
Court fixes or grants time for payment 
of the costs, but it is not for doing an 
act prescribed or allowed by the Code. 
Section 148 does not apply to such a 
ease, Section 151 can. however. be in- 
voked in such a case. Nothing in Sec- 
tion 148 would conflict with the exer- 
cise of powers under Section 151 in 
such cases. Where the trial Court in 
such a case, without at all adverting to 
its powers under Section 151. refused to 
extend time granted by it for payment 
of the costs on the ground that it had 
no ower to extend the same, it failed 
to exercise jurisdiction vested in it and 
its order is liable to be interfered with 
under Section 115 (b) of the Code.” 


The sum and substance of the argu- 
ment of the learned counsel for the re- 
vision vetitioner is that Section 148 has 
no application to a case like this where 
the extension of time sought for is not 
anvthing which the court prescribes a 
litigant to do. Secondly. even assuming 
that Section 148 has application, the 
petition for enlargement of time has to 
be presented before the expiry of the 
period prescribed or fixed in performing 
vie conditioh imposed or the act to be 

one. 


6. Sri. A. R. Meloth. 
counsel appearing for the 
contends that the arguments based on 
the decisions that have already been 
referred to will not hold good in view 
of the ruling that has been given by 
the Supreme Court in Mahanth Ram 
Das v. Ganga Das, AIR 1961 SC 882. In 
that case the Supreme Court has held 
that where the party was not in a posi- 
tion to pay court-fee ordered by the 
court within the stipulated period but 
put in. before the expiry of the stipu- 
lated period. an application for exten- 
sion of time under Section 148 of the 
C.P.C.. such extension could be granted 


learned 
respondent, 


S. M. Bhatta v. A. Beary (K. Bhaskaran J.) 


ALR 


even if the period stipulated had ex= 
pired by the time the order on the am 
plication was passed. Referring to the 
powers under Sections 149 and 151 of 
the C. P. C.. the Supreme Court held that 
in appropriate cases extension of time 
could be granted even after the expiry 
of the stipulated period for the fulfil- 
ment of the condition. It may how-= 
ever, be noted that on the question of 
application of Section 148 the decision 
of the Supreme Court cannot be called 
in aid in this case. as the facts consi« 
dered in that case are quite different 
The main distinction is that whereas in 
the Supreme Court case the petition for 
extension of time was filed before the 
expiry of the stipulated period in the 
present case the petition for extension 
of time was admittedly filed after the 
expiry of the period stipulated. I am 
in agreement with the view taken by 
this Court and also by the Calcutta 
High Court in the decisions referred to 
above that where the order is a 
self-working one, allowed to work 
itself out by efflux of time it is not 
competent for the aggrieved party to 
move for extension of time: and the 
court will have no jurisdiction to grant 
such relief under Section 148. C.P.C. 
My attention is drawn to a decision of 
the Andhra High Court in Andhra Rice 
Mill v. B. Chanchiah, (1968) 2 Andh LT 
115 where the view taken is— 


_ “Under Section 148, C.P.C. exten= 
sion of time can be granted even on an 
application asking for it but filed after 
the relevant date of payment fixed by 
the conditional order (in this case 15-1- 
1965) had passed and even though that 
conditional order says that the petition 
would stand dismissed if the payment 
was not done on or before the date 
indicated (in this case namely 15-1- 
1965). The lower Court had jurisdic- 
tion to grant extension of time in the 
present case,” 

Reliance has been placed by the An= 
dhra High Court on the decision of the 

Supreme Court in AIR 1961 SC 882 to 
which reference has already been made. 


The petition that came up before the 
Supreme Court for consideration was 
not one filed after the expiry of the 


date for performance of the condition 
imposed and it does not appear to have 
been stated anvwhere in the decision of 
the Supreme Court that where the 
order is a‘self-working one and the 
petition is filed after the expiry of the 
period fixed the Court will have juris- 
diction to grant the relief of extension 
of time under Section 148 CPC I 
am not therefore in a position to ac- 
cep‘ the reasoning given in the decision 
of the Andhra High Court referred to 
above to come to the conelusion that 
even after the expiry of the period 
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prescribed in a conditional (self-work- 
fing) order relief could be granted on an 
pplication filed after the expiry of the 
time fixed. The learned counsel for the 
revision petitioner has also placed reli- 
ence on the decision of Vaidialingam J. 
in Subramanian Chettiar v. Krishnaveni 
Ammal (1964 Ker LT 622). In that case 
also reference has been made to the 
decision of the Supreme Court in AIR 
1961 SC 882. However, in that case 
there was no need to consider the ques- 
tion of competency of the court to grant 
extension of time on a petition filed 
under Section 148, C.P.C., if it was fil- 
ed after the expiry of the period pres- 
eribed in a self-working order. In fact, 
the matter that arose for consideration 
in that case was not one based on a 
conditional order. When that is so, 
under Section 148. C.P.C.. undoubtedly 
the court has power to grant extension 
of time. as Section 148. C.P.C. reads as 
follows:— 


“Enlargement of time.— Where any 
period is fixed or granted by the Court 
for the doing of any act prescribed or 
allowed by this Code, the Court may, 
in its discretion, from time to time, 
enlarge such period. even though the 
period originally fixed or granted may 
have expired.” 

It is in this context the argument of 
the learned counsel appearing for the 
revision petitioner based on the deci- 
sion of the Orissa High Court. in AIR 
1966 Orissa 44 assumes importance. 
Where the order does not relate to any 
act prescribed or allowed by the Code 
of Civil Procedure, Section 148. in my 
view, also cannot have any application. 
I am. therefore, of the opinion that for 
two reasons Section 148. C.P.C. cannot 
be applied to the present case: (1) in- 
asmuch as the extension of time prayed 
for does not relate to any act prescrib- 
ed or allowed by the C.P.C.. in ithe 
case of the impugned orders Section 148 
has no application; and (2) the petition 


has been filed after the expiry of the 
period granted by the court and that 
order has already worked itself out 


from the date on which the condition 
was imposed by the court. I have al- 
ready stated that Section 149. C.P.C. 
cannot have any application to the pre- 
sent case. The only other question that 
remains to be considered is whether. by 
resorting to the inherent power under 
Section 151, C.P.C.. the relief sought 
for by the defendant should have been 
granted by the appellate Court. 


T. Now a few words about the 
facts that emerge in this case. The de- 
fendant. as is evident from the adiourn- 
ments that the case had undergone. was 
adopting dilatory tactics before the 
court. The learned Munsiff on a econ- 


S. M. Bhatta v. A. Beary (K. 


Bhaskaran J.) [Prs, 6-8] Ker. 189 


sideration of the relevant facts dismiss 
ed the petition for setting aisde the ex 
parte decree. After the passing of the 
ex parte decree the petition for setting 
aside the ex parte decree was taken up 
after the lapse of more than 3 years. 
It is indeed a pity that a court should 
have allowed to remain on its file a 
petition of this nature which could 
have been heard and disposed of with- 
out spending much time for over 3 
years. It is thereafter, against the 
order on the petition for setting aside 
the ex parte decree. that the C. M. A. 
was filed. It took nearly one year for 
the appellate Court to decide the mat- 
ter. So. by the time the appellate 
Court decided the matter. a period of 
four years had elapsed from the date 
of the passing of the ex parte decree. 
The learned Subordinate Judge was 
pleased, taking a very lenient view in 
the matter. to allow the appeal and 
also to set aside the ex parte decree, 
provided the defendant paid a sum of 
Rs. 30/- within one week from 29-6« 
1971. As though the defendant was not 
satisfied with the time the litigation has 
already taken, he did not pay the 
amount on the due date. On 7-7-1971 
he filed a petition with an affidavit in 
support thereof. The learned counsel 
appearing for the revision petitioner 
submits that the facts stated in the affi- 
davit in support of the petition cannot 
stand scrutiny. I do not. however, wish 
to go into the merits of the case inas- 
much as the revision petitioner has not 


chosen to file a revision against the 
order dated 29-6-1971. 
8. Incidentally I would like to 


express my unhappiness with respect to 
certain facts brought to my attention 
during the course of the arguments, In 
the affidavit in support of the petition, 
I. A. 141/71, reference has been made 
to Ext. A-2. a letter written by the 
defendant’s advocate to his client on 
30-6-1971 informing him that the Sub- 
ordinate Judge had decided the matter 
in his favour and that a sum of Rs. 30/- 
ordered by way of cost had to be 
deposited before 7-7-1971. The most 
disturbing fact is that prima facie there 
appears to have been some manipula- 
tions in the relevant entry in the A 
register maintained by the Sub-Court. 
The records in a court are to be kept 
with utmost care. and those who are 
in charge of them should display abso- 
lute fairness, honestly and integrity. 
They should be so maintained as to 
give no room for suspicion whatsoever 
about the genuineness of the entries 
contained in them. The learned Sub- 
ordinate Judge in paragraph 5 of his 
order dated 23-11-1971 in I. A. No. 141/ 
71 states that in Ext. A-2 letter the de- 
fendant’s counsel has stated that the 


199 Ker. [Pr. 1] 


cost was to be deposited on or before 
7-7-1971. Factually it is not fully cor- 
rect, because the letter categorically 
says that the deposit had to be made 
before 7-7-1971, not “on or before T-T- 
1971”. I do not wish to express my 
view on the inference of the learned 
subordinate Judge that the entry as it 
originally stood in the A register show- 


ed the date as 8-7-1971 and that it was- 


subsequently changed into 6-7-1971 with- 
out notice to parties and that misled 
the defendant. All the same. I feel 
that a cloud of suspicion surrounds the 
alleged entry and the alleged change, 
and the matter deserves to be enquired 
into to bring to light the truth. 


9. It does not appear to be the 
function of Bench Clerk. while making 
the entries in the A register. to make 
caiculations on his own accord and give 
the exact date by which the order was 
to be complied with. The order of the 
court in this case is only to the effect 
that the costs ordered’ was to be paid 
within “seven days”. Even though the 
Bench Clerk who made the entry over- 


stepped a little by making the entry 
on the basis of his calculation, it could 
have possibly been tolerated if the 


entry that has been made was correct 
on facts and remained intact. The date 
in the letter Ext, A-2 does not give any 
room for coming to the conclusion that. 
as it originally stood. the entry in the 
A Register was 8-7-1971. If as a mat- 
ter of fact, the advocate’s clerk had 
noted the date as 8-7-1971. the counsel 
would not have written that the amount 
was to be paid before 7-7-1971. This 
is a matter which should have received 
the serious attention of the learned 
Subordinate Judge and an investigation 
on the administrative side also should 
have been conducted, 


10. The defendant. even after 
J. A. No. 141/71 was allowed on condi- 
tion, did not comply with the condition 
imposed. At least by that time he may 
be presumed to have known the effect 
of a conditional order. By now it is 
five years since the date of the passing 
of the ex parte decree. A person who 
is not diligent in prosecuting his matter 
in court is not entitled to any sympa- 
thetic consideration from the court. 
Section 151 may in proper cases be 
available for seeking extension of time 
for compliance of an order; but I do 
not think that this is a case which, on 
the facts and circumstances. could be 
treated to be one appropriate for such 
consideration, Also there is no explana- 
tion as to what happened to the money 
which is supposed to have been paid in- 
to the hands of the advocate for the 
defendant. Anyway the conduct of the 
defendant is such that he seems to be 


K. Kassinkuniu v. S. Pillai (V. B. Eradi J.) 


A.L R. 


more interested in protracting the pro 
ceedings than seeking relief by acting 
with diligence. I do not, therefore, 
think that the learned Subordinate 
Judge was justified in exercising the 


inherent power under Section 151, 
C.P.C. in order to extend the time, 
i In the result, the revision 


petitions are allowed, The judgment in 
C. M. A. 35/70 and the orders on I. A. 
Nos. 141 of 1971 and 246 of 1971 passed 
by the learned Subordinate Judge are 
set aside. The order. of the learned 
Munsiff on R. I. A. 1983 of 1967 is con~- 
firmed. In the ‘circumstances of the 
case I direct the parties to bear their 
respective costs. A copy of this order 
may be forwarded to the Registrar for 
appropriate action on the administra~ 


tive side. 
Petitions allowed. 
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V. BALAKRISHNA ERADI, J. 

Kochummini Kassinkunju. Appel- 
lant v, Sankara Pillai, Velayudhan 
Pillai and another, Respondents, 


S. A. No, 397 of 1968, D/- 4-2-1972. 


Index Note:— (A) T. P. Act (1882), 
Section 51 — A co-sharer is not entitl- 
ed to claim at the time of partition from 
another co-sharer the value of im- 
provements effected by him on the com- 
mon property without the latter’s con- 
sent to such improvements. This is so 
even where ihe portion improved falls 


to the lot of the latter’s share. AIR 
1965 Ker 207, Relied on. (Para 4) 
Cases Referred: Chronological Paras 


AIR 1965 Ker 207 = 1965 Ker LT 
655. Mammathu v. Kathi Jumma 4 


JUDGMENT :— This second appeal 
arises out of a suit for partition filed 
by the ist respondent herein seeking 
the recovery of a half share in the 
plaint schedule properties on the ground 
that the suit items were purchased 
jointly by the plaintiff and the 1st de- 
fendant under the sale deed Ext, P-1 
dated. 26-8-1946 for a consideration of 
Rs. 4,000/- which is said to have been 
paid conjointly by both of them. each 
contributing one-half of the amount. 
The ist defendant contended that the 
entire consideration for the purchase of 
the suit properties had been paid solely 
by him and that though the plaintiff's 
name had also been shown in the docu- 
ment as a joint purchaser. it was the 
common understanding of the parties 
that the title was to vest only in the 
ist defendant and the oleintiff was to 
have no right or interest in the proper- 
ties I+ is the 1st defendant's case that 
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from the date of Ext, P-1 the entire 
properties were in his exclusive posses- 
sion until an otti was executed by him 
in respect of plaint item No. 1 where- 
after the said item alone was in the 
possession of the mortgagee and items 
l and 2 continued in the possession of 
the ist defendant himself. On this 
basis it was pleaded that valuable im- 
provements had been effected by the 
Ist defendant on the plaint items by 
expending as much as Rs. 53.000/-; and 
that in any event he is entitled to be 
paid the value of all those improve- 
ments even if a partition is to be ulti- 
mately ordered. 


2. The courts below have con- 
currently negatived the case of the Ist 
defendant that he alone had expended 
the entire consideration for the pur- 
chase of the suit properties. and that 
the plaintiff was a mere name lender. 
The lower courts have held that the 
plaintiff is entitled to a half right in 
the plaint schedule properties and that 
the suit for partition is therefore main- 
tainable. The claim for payment of 
value of improvements was rejected bv 
the trial Court by holding that as be- 
tween tenants-in-common there cannot 
be any claim for value of improvements 
unless it is shown that the co-sharer 
putting forward the claim for compen- 
sation had effected the improvements 
on the basis of any specific agreement 
or at least with consent of the other 
co-sharers. When the matter was taken 
up in appeal before the lower appellate 
Court the learned Subordinate Judge 
has differed from the Munsiff on the 
said question and held that the Ist de- 
fendant has a right to get the value of 
all the improvements that are found to 
exist in the vortion of the garden land 
which has to be allotted to the share 
of the plaintif. The preliminary decree 
passed by the trial Court was modified 
by the Subordinate Judge to the afore- 
said extent. The 1st defendant has 
brought this second appeal challenging 
the concurrent findings entered by the- 
courts below that the plaintiff is en- 
titled to a half share in the plaint sche- 
dule properties. The plaintiff has filed 
@ memorandum of cross-obiections chal- 
lenging the correctness of the view 
taken by the Subordinate Judge up- 
holding the claim of the Ist defendant 
for payment of the value of improve- 
ments existing in the property allotted 
to the plaintiff’s share. 


3. Though the learned advocate 
appearing on behalf of the appellant 
endeavoured hard to make out that the 
lower courts have committed « serious 
error in holding that the plaintiff is en- 
titled to a half share in the plaint 
schedule properties there are absolutely 
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no valid grounds justifying interference 
by this court under Section 100. C. P. C. 
with the concurrent finding of fact re- 
corded by the courts below that the 
consideration for the sale evidenced 
by Ext. P-1 was actually paid by the 
plaintiff and the Ist defendant in equal 
shares. The second appeal has there- 
fore no merits and has only to be dis- 
missed. I do so. 


4, The contention taken in the 
memorandum of cross-objections is that 
the reasoning given by the learned Sub- 
ordinate Judge in support of his con- 
clusion that the ist defendant has a 
right to get compensation from the 
plaintiff in respect of all the improve- 
ments that are found to exist in the 
share of the garden land allotted to the 
plaintiff is erroneous and unsustainable. 
What the learned Subordinate Judge has 
stated is that because the plaintiff has 
admitted that he was not in possession 
of any portion of the garden land and 
that the lst defendant alone was in 
possession. the income derived by the 
ist defendant from the usufructs of the 
property could have been utilised by 
him in making improvements on the 
property and since at least one-half of 
the said income belonged to the Ist de- 
fendant the plaintiff has to compensate 
the ist defendant for the improvements 
that are found to exist on the portion 
of the garden land that may be ulti- 
mately set apart to his share. In my 
opinion, this reasoning is wholly falla- 
cious, The plaintiff and the lst defen- 
dant were co-owners in respect of the 


garden land. As pointed out by this 
Court in Mammathu v. Kathiiumma 
Umma. 1965 Ker LT 655 = (AIR 1965 


Ker 207) the law declines to compel a 
eo-sharer to pay for improvements 
made on the common property by ano- 
ther co-sharer without the formcr’s: 
authorisation. However as a matter of 
equity the court will make every efiort 
to effect the division in such a way by 
allotting to the co-sharer who made the 
improvements the portion of the pro- 
perty where the improvements stand so 
long as this can be done consistently 
with the proportion of the property to 
which he is entitled and without caus- 
ing prejudice to the other co-sharers. 
But any such equity will become in- 
eapable of being worked out in cases 
where the entire property to be parti- 
tioned has been either built upon or 
otherwise improved. In such cases 
where one joint tenant or tenant-in- 
common covers the whole of the estate 
with valuable improvements so that it 
is impossible for his co-tenant to obtain 
his share of the estate without includ- 
ing a part of the improvements so 
made, the tenant making the improve- 
ments would not be entitled to com- 
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pensation therefor. notwithstanding the 
fact that they may have added greatly 
to the value of the land. 


5. Tested in the light of the 
principles stated above. the view taken 
by the learned Subordinate Judge can- 
mot be accepted as correct, What has 
been done by the learned Judge is to 
direct that besides alloting to the Ist 
defendant his half share of the garden 
land along with all the improvements 
existing thereon he should also be 
given compensation representing the 
value of the improvements that are 
found to exist on the remaining portion 
of the garden land which is to be allot- 
ted to the share of the plaintiff, This 
direction is clearly illegal, The modifi- 
cation effected by the lower appellate 
Court in the trial Court decree. will 
therefore stand cancelled: and the deci- 
sion rendered by the trial Court on 
issue No. 7 negativing the Ist defen- 
dant’s claim for value of improvements 
will stand restored, The memorandum 
of cross-objections is accordingly allow- 
ed. The appellant will pay the costs 
of the Ist respondent in the second ap- 
peal. The parties will bear their res- 
pective costs in the memorandum of 
eross~objections. No leave, 


Appeal dismissed, 
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PF. SUBRAMONIAN POTI AND G. 
VISWANATHA IYER. JJ. 
Abdulla Kunjipokkarukutty and 
another. Appellants v. Ayyappan Ra- 
vunny and others, Respondents. 
A. S. No. 104 of 1968. D/- 15-3-1973. 
Index Note:— (A) Limitation Act 
(1908). Seetion 8 — Right of minor Co- 
parcener to file suit for possession of 
joint property on attaining majority — 
Limitation. (X-Ref:— Sec. 7), (X-Ref: 
w- Hindu Law — Joint family property). 


Brief Note:— (A) The right under 
Section 8 to file a suit within 3 years 
of attaining majority is available to a 
woparcener only if he has a separate 
right to file suit. Secondly this right is 
available only if the normal period of 
limitation prescribed to institute a suit 
is shorter than this 3 years. When one 
of several persons jointly entitled to in- 
stitute a suit is under any disability, if 
there is any other member who can 
five a valid discharge without the con- 
currence of the person under disability, 
the time will begin to run from the 
date when that member competent to 
give a discharge can institute a suit. 
{Case law discussed), (Paras 6. 7. 8) 
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[Pr. 1] A. Kunjipokkarukutty v, A. Ravunny (V. Iver J.) 


A.I. R. 


Index Note:— (B) Hindu Law — 
Karta — Normal presumption is tbat 
seniormost member is manager. 


Brief Note:— (B) Generally it is 
unnecessary to establish that he under~ 
took acts of management. The presump- 
tion is, however rebuttable. The right 
of management is nevertheless termin-~ 
able by resignation and relinquishment 
and is not indefeasible, (Case law dis~ 
cussed). (Para 97 
Cases Referred: Chronological Paras 
AIR 1969 Ker 162 = 1968 Ker LT 

673. Indira Pillai v. Kesavan t 

Channar 7 
(1963) 76 Mad LW 199 = (1963) I 

Mad LJ 81, Natarajan v. Karu- 
mana Gounder 9 
AIR 1961 SC 1074 = (1960) 3 SCR 

875. Sarda Prasad v. Jumna 

Prasad 7 
AIR 1957 Andh Pra 434 = 1956 

Andh WR 565. Sreerama v. 

Krishnavenamma 9 
AIR 1953 Mad 894 = (19538) 1 Mad 

LJ 31. Varada Pillai v. Sriramulu 

Reddiar : 
AIR 1940 Mad 530 = (1940) 1 Mad 

LJ 195, Bhaktavatsaludu v. Ven- ; 
- katanarasimha 3 
AIR 1938 Bom 392 = 40 Bom LR 


521. Bhikarchand Devidas v. 
Lachhmandas Bansilal -9 
T. L. Viswanatha Iyer, for Appel- 
Tants: M/s, Sankara Menon and 
M. K. Narayana Menon. for Respon- 
dents. 
VISWANATHA IYER, J.:— Defen- 


dants 4 and 5 are the appellants. The 
suit was to set aside certain decrees and 
execution proceedings and to recover 
the plaint schedule property with mesne 
profits. Plaintiffs 1 to 3 and defendants 
1 and 2 are members of an undivided 
Hindu Mitakshara family. 1st defen~ 
dant is the Manager and the property 
belongs to the family. It was granted 
to the plaintiffs’ family by the Paliyam 
in consideration for services to be ren- 
dered. 2nd defendants deceased pater- 
nal uncle and the 2nd _ defenant re- 
newed a promissory note on 14-7-1111 
in favour of the 3rd defendant. 2nd 
defendant’s father’s brother and his 
brother renewed another promissory 
note in favour of the 3rd defendant. 
3rd defendant filed two suits on these 
promissory notes in the Village Court 
and obtained decrees and in execution 
of these decrees the property was sold 
in court auction and purchased by him. 
He took delivery of the property in 
execution thereof and then assigned the 
property to the 5th defendant who is 
now in possession. 4th defendant is the 
husband of the 5th defendant, These 
promissory notes were impeached as 
not supported by consideration and 
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family necessity and therefore not bind~ 
ing on the family. The 1st plaintiff and 
his sister filed a pauper suit 14/55 for 
the reliefs now claimed. That suit was 
dismissed for non-payment of court-fee 
and the plaintiffs have again filed this 
suit for and on behalf of their family. 
The period of pendency of the earlier 
proceedings is sought to be excluded 
în reckoning the period of limitation 
for this suit. The mesne profits is 
claimed at 150 parahs of paddy and 
Rs. 400/- per year. On these allega- 
tions they have filed this suit for the 
reliefs mentioned earlier. 


2. Defendants 4 and 5 contended 
that the lst plaintiff had already sought 
for the reliefs now claimed and lost 
and hence is not competent to file the 
present suit again. The exclusion of 
the period of the pendency of the pau- 
per suit cannot be allowed., The suit is 
barred by res judicata and also by limi- 
tation, It is also alleged that the claim 
of the planitifis, if any. is barred by 
adverse possession and limitation. The 
promissory notes on the basis of which 
the suits were filed were executed for 
consideration and family necessity and 
the decrees and the court sales that fol- 
lowed are binding on the family. 
Plaintiffs cannot now question them or 


seek to set aside them, The _ profits 
claimed are excessive. Defendants 4 
and 5 have spent large amounts for 


improving the property. On these 
averments they contended that the suit 
must be dismissed, 


3. The trial Court found that 
plaintiffs and defendants 1 and 2 are 
members of an undivided Hindu joint 
family, The court below also found 
that plaintiffs are entitled to challenge 
the decrees and execution proceedings 
and also the promissory notes which 
form the basis of the decrees, These 
decrees and execution proceedings that 
followed are found by the court below 
tło be not valid and binding on the 
family. The promissory notes were alse 
found to be not supported by family 
necessity. The suit was found to be 
mot barred by limitation and therefore 
a preliminary decree was passed allow~ 
ing the plaintiffs to recover possession 
of the property. This appeal is filed 
against that decision. 

4, All the findings of the court 
below are challenged in this appeal. 
The learned counsel for the appellants 
submitted first that the suit is barred 
by limitation. We will get to that 
question presently. 

5. Ext, D-12 is the sale certifi- 
cate in File No. 5 of 111 of the Village 
Panchayat Court, Chennamangalam, 
dated 15-10-1117. The portion of the 
property comprised in that sale certi- 
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ficate was taken delivery of under Ext. 
D-9 on 23-5-1118 by the 3rd defendant. 
Ext. D-13 is the sale certificate in File 
No. 58/112 on the file of the Village 
Panchayat Court. Chennamangalam. for 
the remaining portion of the property 
sold in court auction. That was also 
taken delivery of under Ext, D-10 on 
23-5-1118. Thus. the plaintiffs’ familv 
was dispossessed of this property by 
these two delivery lists dated 23-5-1118. 
The 3rd defendant executed an assign- 
ment deed in favour of the 5th defen- 
dant and the 5th defendant was ad- 
mittedly in possession on the date of 
suit. The present suit is filed on 27-2- 
1959. admittedly beyond 12 years of the 
date when the plaintiffs’ family was dis- 
possessed in execution of the two de- 
crees mentioned earlier. The plaintiffs 
contended that the period during which 
the suit filed by the Ist plaintiff and 
his sister was pending must be exclud- 
ed in reckoning the period of limitation 
for filing this suit, and secondly, as the 
plaintiffs were minors on the date when 
the property was taken, delivery of 
they can file the suit within three years 
of their attaining majority and so 
the suit is, within time. The appel- 
lants’ contended that the period dur- 
ing which the suit filed by the Ist 
plaintiff was pending cannot be excluded 
and even if that period is excluded the 
suit is beyond 12 years. Again, the Ist 
defendant became a major and also the 
manager of the plaintiffs’ joint family in 
1122. He having not filed a suit within 
3 years of his attaining majority or with- 
in 12 years of dispossession, the plaintiffs 
are not entitled to sue within 3 years of 
their attaining majority, the reason be- 
ing that 1st defendant, the manager of a 
joint Hindu family is competent to give 
without the concurrence of the plaintiffs 
a valid discharge of the liability sought 
to be enforced in this case. The correct- 
ness of these rival contentions has to be 
examined, 


6, The date of delivery of the 
property in execution of the two decrees 
is 23-5-1118 corresponding to 7th January 
1948. The earlier suit (pauper suit) by 
the ist plaintiff was filed on 19-10-1955 
and was pending till 18-11-1958, Assum- 
ing. without deciding, that the plaintiffs 
are entitled to claim that the period dur- 
ing which that suit and the revision peti- 
tion before this Court against the order 
of dismissal of the pauper application fil- 
ed by the 1st plaintiff was pending must 
be excluded, even then they cannot suc- 
ceed as that pauper suit itself was filed 
only on 19-10-1955, į. e., beyond 12 years 
of the date of delivery of the property 
under Exts D-9 and D-10. So, if the 
plaintiffs are not able to succeed on the 
second aspect of their contention the ex- 
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clusion of this period from 19-10-1955 to 
18-11-1958 will not be of any avail, In 
other words, that suit itself having been 
filed only after 12 years of the date of 
the delivery of the property in execution 
of the decrees, the plaintiffs will not be 
able to succeed if they are not able to suc- 
cessfully contend that they have a right 
to institute the suit even after the expiry 
of 12 years from the date of delivery. It 
is proved that the suit has been filed 
within three years of their attaining 
majority. The property belongs to the 
joint Hindu family. Every coparcener of 
the joint Hindu family is entitled to file a 
suit to recover the propérty within 12 
years of the date of dispossession. The 
plaintiffs being minors on that date can 
file a suit within 3 years of their attain- 
ing majority and they rely on Sections 6 
and 8 of the Limitation Act of 1908 for 
this purpose, 


Under Section 6 of the Limitation 
Act the period during which a plaintiff 
was a minor can be excluded in reckoning 
the period of limitation for filing any suit 
and Section 8 limits that right to 3 years 
on the plaintiff attaining majority. This 
is so if the right of suit is a separate 
right to each coparcener. But, as stated 
earlier, the property belongs to the joint 
family and the right which the plaintiffs 
claim is a right which the plaintiffs and 
other members of the family are jointly 
entitled to, When one of several persons 
jointly entitled to institute a suit is under 
any disability, if there is any other mem- 
ber who can give a valid discharge with- 
out the concurrence of the person under 
disability, the time will begin to run from 
the date when that member competent to 
give a discharge can ‘institute a suit, This 
is the principle of Section 7 of the Limita- 
tion Act. In this case the plaintiffs and 
the ist defendant have clearly admitted 
in their evidence that ist defendant’s 
father was the previous manager of the 
family and that on his death in the year 
1122 1st defendant became the manager 
of the family. Can he give a discharge ? 


7. The right of a manager or kar~ 
tha of a joint family to represent the 
members of the family and his power and 
duty to take action which binds the mem- 
bers of the family in connection with all 
the matters regarding the management 
are now settled in the light of the Sup- 
reme Court decision in Sarda Prasad v. 
Jumna Prasad, (AIR 1961 SC 1074), The 
position of a manager is stated thus in 
that decision :— 

“Under the Hindu Law the kartha of 
a Hindu joint family represents all the 
members of the family and has the power 
and duty to take action which binds the 
family in connection with all matters of 
management of the family property. 
Clearly, therefore. when in respect of a 


A, Kuntipokkarukutty v. A. Ravunny (V. Iyer J.) 


A. LR. 


transaction of property possession has to 
be received by the several members of 
the family, it is the Kartha’s duty and 
power to take possession on behalf of the 
entire family, including himself, the 
members of the family who are sui juris 
as well as who are not.” 

Thus the ist defendant being a joint 
claimant along with the plaintiffs could 
have accepted the performance of the 
obligation from the obligors, namely de- 
fendants 2 to 5, and give a discharge to 
them without the concurrence of the 
plaintiffs, when he became the manager 
of the family, In the Full Bench decision 
reported in Indira Pillai v, Kesavan 
Channar, (1968 Ker LT 673) = (AIR 
1969 Ker 162) this Court has held that 
the several members of a joint family are 
joint owners of the family property and 
their title in a suit in respect thereof is 
a joint title and not several. They are 
undoubtedly persons jointly entitled to 
institute a suit in respect of the property 
within the meaning of Section 7. The 
1st defendant could have accepted the 
performance of the obligation from the 
obligor. He could have done so without 
the concurrence of the other members of 
the family when he became the manager. 
Mathew J. speaking for the majority in 
that case held thus at page 682 :— 

“When the law confers the capacity 
on one in a group to give a valid dis- 
charge without the concurrence of the 
others of an obligation owing to them 
jointly (in this case to restore the proper- 
ties trespassed upon), there is no longer 
any reason for treating the case different- 
ly from the case where all the members 
of a group have ceased to be under dis< 
ability, without any one of them acquir- 
ing the capacity to give a discharge with- 
out the concurrence of the others, except 
that in the former case the disability of 
the group to give a discharge ceases, 
when one in the group acquires the capa- 
city to give it without the concurrence 
of the others; whereas in the latter the 
disability of the group to give a discharge 
ceases only when the last of the persons 
under disability ceases to be under it. As 
we have said, if in the latter case the suit 
must be filed within three years of the 
last of them ceasing to be under disabi- 
lity, we perceive no reason why in the 
former, the suit need not be filed within 
the same period, for, in both cases the 
real disability is the incapacity of the 
group to give a discharge of an obliga- 
tion owing to them jointly though that 
arises from the minority, idiocy or in- 
sanity of all or some in the group; and 
in the one case the disability ceases when 
one in the group acquires the capacity to 
give a discharge without the concurrence 
of the others, and in the other when 
in the group acquire the capacity to give 
the discharge jointly, The soul of law is 
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reason and if there is no reason for mak- 
ing the distinction between the two cases, 
a a strict adherence to the ambit of the ex- 
pression “cessation of the disability? in 
Section 8 as confined to the disability 
mentioned in Section 6, may not be the 
best means to understand the aim and 
purpose of the legislature.” 
In this case admittedly the 1st defendant 
became a major and manager of the joint 
family in 1122, and therefore his disabi- 
lity ceased with that and the other mem- 
bers of the joint family cannot take ad- 
vantage of Section 8 of the Limitation 
ree to any extent beyond three years of 
1122, 

8. The 1st defendant will not get 
12 years from the date he became a 
major and manager. This is also con- 
cluded by the decision of the above Full 
Bench. The Full Bench held that under 
Section 8 an extension of limitation for 
a period of 3 years will be available only 
if the normal period of limitation pres- 
cribed to institute a suit is shorter than 

8 years. Even after the ist defen- 
dant became a major and manager he 
had nearly 8 years to file a suit and he 
did not avail himself of that opportunity 
and the suit became barred on the expiry 
of 12 years from the date of delivery 
which was in 1118 So. the cause of 
action for the whole group including the 
plaintiffs was lost on the expiry of 12 
years from the date of delivery. 

9. But it is contended that there 
is no proof to show that the Ist defendant 
acted as a manager of the family and 
therefore the failure of the Ist defendant 
to file a suit should not disentitle the 
plaintiffs from bringing: this suit. The 
counsel for the respondents relied on the 
situ gt of the Bombay High Court re- 

rted in Bhikarchand v. Lachhamandas, 
TAIR 1938 Bom 392) and also Varada 
Pillai v. Sriramalu Reddiar, (AIR, 1953 
Mad 894) and contended that it is not 
enough to show that a particular person 
is the seniormost male member, it must 
further be shown that he was factually in 
management. The manager of a Hindu 
family occupies a position superior to that 
of other members in so far as he manages 
the family property or looks after the 
family interest on behalf of the other 
members. This right of management 
comes to him by birth and is regulated by 
seniority, and of course, it is nevertheless 
terminable by resignation and relinquish- 
ment and is not indefeasible. But the 
normal presumption being that the 
seniormost member jis the manager, it 
should, generally speaking, be unneces- 
sary to establish that he undertook acts 
of management. It is no doubt true that 
it can be proved by way of rebuttal that 
the seniormost member was never the 
actual manager of the family. But that 
is a matter for pleading and proof, 
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In AIR 1938 Bom 392 the case pro- 
ceeded on the basis that the evidence in 
that case did not warrant a conclusion 
that the eldest male member was factual- 
ly in management. In Bhaktavatsaludu 
v. Venkatanarasimha, (AIR 1940 Mad 
530) a Division Bench of the Madras High 
Court had occasion to consider this ques- 
tion as regards the position of an eldest 
male member of the joint family to eve 
a discharge within the meaning of Sec- 
tion 7 of the Limitation Act. Their 
Lordships said at page 531 thus :— 

“It seems to us that when there is an 
eldest member of a family, the pre~ 
sumption is that under the Hindu Law he 
is the manager of the family. If he is 
the manager, under Section 7, Limitation 
Act, discharge can be given without the 
concurrence of the other members of the 
family so far as the Madras Presidency 
is concerned, and at any rate that is the 
ratio Coden of 38 a 118. esd ca 


If one oars to daone the ar 
presumption that the eldest member act- 
ed as the manager and he was not in a 
position to give a valid discharge, it is 
incumbent on that person to prove the 
facts rebutting the said presumption”. 


This decision was followed in Sree- 
rama v. Krishnavenamma, (AIR 1957 
Andh Pra 434). The decision of the 
learned single Judge in AIR 1953 Mad 894 
has not been followed in later cases, See 
the decision in Natarajan v. Karumana 
Gounder, ( (1963) 76 Mad LW 199). 

10. In this case the family is un- 
divided, the Ist defendant is the eldest 
male member and in the absence of any 
evidence to show that somebody else 
was in factual management, the normal 
presumption that the eldest male member 
is the manager must apply to the facts of 
this case as well, In the plaint itself it 
is stated that the Ist defendant is the 
manager. That being so, the ist defen- 
dant having failed to file a suit within 
the period of limitation prescribed under 
Article 144 of the Limitation Act, the 
cause of action for the family got barred 
and the plaintifi’s suit filled in 1959 is 
barred by limitation. 


1i. In view of the conclusion it is 
unnecessary for us to go into the correct- 
ness of the other findings entered into by 
the lower Court and therefore we do not 
go into that question, 


12. In the result, this appeal is al- 
Towed and the suit is dismissed. But, in 
the circumstances, we make no order as 
to costs in the Court below and here, 


Appeal allowed. 
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Rama Vadhyar Guna Bhatt and 
others, Appellants v. The Trivandrum 
Permanent Bank Ltd.. Trivandrum and 
others, Respondents. 

A. S. No, 128 of 1968, D/- 12-3-1973. 

Index Note:— (A) Civil P. C.. S. 34, 
QO. 34, R. 11 — Award of interest from 
date of institution of suit — Discretion 
of Court. 


Brief Note:— (A) It is within the dis- 
eretion of the Court to award such rate 
of interest from the date of the suit as 
the Court thinks reasonable in the cir- 
cumstances of the case, The Court is 
not bound to award interest at the con- 
tractua]l rate after the date of suit as 
the same can govern only for a period 
anterior to the date of the suit, (Para 8) 
Cases Referred: Chronological Paras 


AIR 1958 Raj 145 = 1958 Raj LW 
541, Kishen Raj v. Radhalal 

ATR 1940 FC 7 = 1940 FCR 31, Su- 
bhanand v. Apurba Krishna 

AIR 1940 FC 20 = 1940 FCR 61, 
Jaigobind Singh v. Lachmi Narain 8 

AIR 1927 PC 1 = 54 Ind App 1, 
Jagannath Prosad Singh v. Suraj- 
mal Jalal 8 


; €. S. Ananthakrishna Iyer, for Ap- 
pellants; T, S. Venketeswara Iyer and 
H. V. Kamath. for Respondents. 


VISWANATHA IVER, J.:— This is 
an appeal by defendants 1, 2 and 15 
against the decree passed by the Sub- 
ordinate Judge’s Court, Cochin. for re- 
covery of a sum of Rs, 23,738.74 with 
12 per cent, interest per annum on the 
principal amount of Rs, 23,706.74 from 
4-7-1960 till the date of the decree and 
thereafter at 6 per cent,’ per annum till 
recovery. The 1st defendant is doing ex~ 
port and import business at Mattancherry 
under the name and style “Chandra-~ 
sadani & Company”. The 2nd defendant 
is his wife and the 3rd defendant is his 
brother, To secure an over-draft ac- 
count in the Ernakulam branch of the 
plaintiff-bank in the name of Chandra- 
sadani & Company, defendants 1 to 3 
executed a mortgage deed on 23-2-1955 
undertaking personal liability and secur- 
ing properties included in the mortgage 
deed for the ultimate balance amount 
that may be found due under the over- 
draft account. In the mortgage deed, 
Ext, P-1 dated 23-2-1955, six items of 
properties were included, The Ist defen- 
dant has been authorised to operate the 
over-draft account. Originally the maxi- 
mum limit of the over-draft account was 
Rs, 50,000/-. 
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But it was later reduced to Rupees 
25.000/- and the bank on 30-6-1958 res 
leased items 1 to 3 in the original mort- 
gage document from the security an 
kept the liability of defendants 1 to_ 3 
and the plaint schedule items 4 to 6 ina 
tact, The 1st defendant had been opes 
rating the over-draft account with the 
plaintiff-bank, The balance due as per 
the accounts of the bank on 30-6-1960 
was Rs. 23,706.74, In spite of demands 
the amount was not paid and hence the 
plaintiff sued to realise the amount. 
Pending suit the 3rd defendant died and 
the 4th defendant was impleaded as his 
legal representative. He also died and 
defendants 5 to 16 have heen impleaded 
as the legal representatives, 


2. The 1st defendant contended 
that Ext. P-1 mortgage deed was never 
intended to be acted upon and was nof 
as a matter of fact acted upon, The over« 
draft accommodation was allowed to the 
Ist defendant exclusively for withdraw- 
ing the amounts by cheque to be utilised 
for the trade purposes of Chandrasadani 
& Co. The mortgage was executed only. 
by way of guarantee and it has been 
treated only as such, The adjustment of 
the amounts from the over-draft account 
towards recurring deposits in the name 
of the Ist defendant, had not the aps 
proval and consent of the Ist defendant 
and the guarantors. The bank having 
released some of the properties contains 
ed in the original mortgage deed, obliga~ 
tions and rights under the old contrac 
were put an end to. The original secu- 
rity bond has lost its force and as such 
the suit based on the . original security 
bond is not maintainable. If for any 
reason the court finds that the security 
bond is still enforceable, the liability 
under the bond can arise only from 30-44 
1955. the date of the correction deed. 
The amount including interest claimed is 
excessive, 

3. The 2nd defendant in a sepas 
Tate written statement contended that 
her liability is only that of a surety. The 
mortgage executed by her has to be con 
strued only as a continuing guarantee for 
the over-draft accommodation given to 
the Ist defendant, The only liability 
under the mortgage deed Ext, P-1 is for 
withdrawals by cheques made by ist 
defendant from the bank for the pur- 
pose of trade, Therefore she cannot ba 
made liable for the debits towards re- 
curring deposit accounts, The plaintiff 
had never disclosed the real state of 
affairs. She has not given her consent or 
approval for adjusting any amount from 
the over-draft account towards the re- 
curring deposits of the ist defendant. 

e variation of the over-draft limit to 
Rs, 25,000/- on security of only three 
items of properties contained in the 
original deed has not been made with 
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her consent and as such it has to be 
found that herself and her properties 
are discharged from all the obligations. 
The amount claimed is excessive, There 
is no provision for debiting interest for 
the quarterly periods and then calculat- 
ing interest on the same. On these 
grounds she also resisted the plaint claim. 

4, The trial court decreed the 
suit rejecting all the contentions raised 
Py the defendants. Hence this appeal is 

ed. 


5. The first contention raised on 
behalf of the appellants is that the ac- 
counts of the plaintiff-bank will show de- 
bits of 9% interest quarterly in the ac- 
counts and calculation of interest on this 
again, This, according to the appellants is 
not justified by the terms of the mortgage 
deed. Ext, P-1, As per the terms of the 
deed if the interest on the outstanding 
debit at the end of three months or inte- 
rest of one-third of the maximum limit 
of the over-draft allowed is not „paid 
within 10 days of the debit and advice it 


~- is open to the bank to claim the entire 


balance as per the account without any 
further notice and claim interest at 12 
per cent. on the balance. From this pro- 
vision it is contended that the plaintiff- 
bank is not authorised to debit the inte- 
rest for every quarter of an year and 
then claim interest on that, l 

The only plea regarding interest 
that has been raised by defendants 1 
and 2 is that contained in para 18 of the 
written statement of the ist defendant. 
Therein it is stated that the interest 
claimed in para 6 of the plaint is ex- 
cessive and not correct, Plaintiff produc- 
ed along with the plaint a copy of the 
bank accounts. The accounts show the 
debit, No specific plea was taken in the 
written statement. In the absence of any 
plea regarding the procedure followed 
by the plaintiff in debiting the account 


-with interest for every three months this 


_ ten days of 
Y will accrue to the plaintiff to 


contention cannot be normally considered 
for the first time in appeal, Before suit 
the plaintiff issued a suit notice men-< 
tioning the amount due. The 1st defen- 
dant had opportunity to look into the 
accounts. if he wanted, during the period 
1955 to 1960. The bank had been debit- 
ing the interest once in every three 
months. No objection was taken by the 
defendant against this course, 

The terms of the mortgage deed re- 
ferred to earlier justify the debiting of 
interest once in every three months in 
the account of the ist defendant, The 
fact that if interest is not paid within 
the advice, a further right 
demand 
the entire sum with 12 per cent. interest 
is no reason to contend that the plaintiff 
is not entitled to debit the interest quar- 
terly in the account. Once this interest is 
debited in the account its character 
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changes and the debit entry for this 
amount will be similar to the other debit 
entries in the account. This is also the 
normal banking practice. In such cir- 
cumstances there is nothing wrong in 
the plaintiff debiting the account with 
this amount once in three months and 
i calculating interest on such amounts 
So. 


6. The second contention raised 
is that as per the terms of the mortgage 
deed Ext. P-1 only withdrawals made by 
cheques issued by the Ist defendant can 
be debited in the account but other 
amounts are also debited and that can- 
not be allowed. It is alleged that simul- 
taneously with the opening of over-—draft 
account the 1st defendant joined for a 
recurring deposit investment and gave 
instructions as per Ext, P-43 to the bank 
to appropriate a sum of Rs, 500/- every 
month towards this. The provision in 
the mortgage deed fs to the effect that 
the Ist defendant will operate the ac« 
count opened in the name of Chandra- 
sadani & Co. by way of cheques, This 
does not in any way prohibit the 1st 
defendant from drawing the amounts or 
directing the bank to adjust or appro- 
priate from the account any other pay- 
ments which he has to make to the bank 
under other transactions, Subsequently 
this was increased to Rs, 700/- a month 
and the bank was adjusting Rs. 700/- 
from the overdraft account, 

; ough no separate instructions for 
this adjustment is produced. it is seen 
that the bank was making such adjust~ 
ments to the knowledge of the Ist de- 
fendant and the ist defendant has no 
case that he was making any other pay- 
ment for the recurring deposits, The ab- 
sence of any proof that amounts from 
other accounts could have been adjusted 
towards the recurring deposit and the 
fact that he was silent when the bank 
was adjusting recurring deposit from the 
overdraft account lead to an inference 
that he had consented to this arrange- 
ment, He cannot now turn round and 
contend that he had not approved debit- 
ing his overdraft account with the amount 
adjusted for the recurring deposit ac- 
count, Instead of himself drawing from 
the overdraft account and paying into 
the recurring deposit account what was 
done every month was the amount pay- 
able towards recurring deposit was ad- 
justed from the overdraft. 

_ This was not objected to at any 
time and it is not against the terms of 
Ext. P-i mortgage deed. Under the terms 
of Ext. P-1 mortgage deed the execut- 
ants and the properties are made liable 
for all amounts due from the Ist defen- 
dant. The ist defendant has utilised 
the amount credited into the recurring 
deposit account from the overdraft ac- 
count. He is liable to pay this amount to 
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the bank and under the terms of the 
mortgage deed the other executants and 
the properties are also Hable for this. 

7. A contention was raised on 
behalf of the 2nd defendant that she is 
only a surety and therefore the conduct 
of the plaintiff in releasing items 1 to 3 
in the mortgage deed and reducing the 
overdraft to Rs, 25,000/- amounts to a 
novation and it will discharge her from 
Viability. This is unsustainable. As per 
the terms of Ext, P-1 the executants are 
jointly and severally liable for the 
amount due under the overdraft account 
even though the overdraft account was 
allowed to be operated by the 1st defen- 
dant alone, The liability undertaken in 
Ext, P-1 is not a liability of a surety but 
liability of joint obligors. Therefore. the 
2nd defendant cannot escape liability for 
the amount claimed by the plaintiff. 


8. The last contention raised by 
the defendants is that at any rate the 
interest claimed by the plaintiff at 12 
per cent. subsequent to the filing of the 
suit should not be allowed, The plaintifi- 
respondent contended that the liability 
being a liability under the mortgage 
deed, the provision for payment of 12 
per cent. interest must govern not only 
a stage before suit but also subsequent 
to the institution of the suit up to the 
sale of the properties or discharge of the 
debt. It is true that under the mortgage 
deed the plaintiff is allowed to claim 12 
per cent interest on the amount due to 
the plaintiff, But that provision-can gov- 
ern only for a period anterior to the 
date of suit, From the date of suit it is 
for the court to decide the rate of inte- 
rest which the plaintiff is entitled to 
get on the principal sum due, Section 34 
read with Order 34, Rule 11, C. P. C. 
clearly shows that it is within the discre- 
tion of the court to award such rate of 
interest as the court thi reasonable 
in the circumstances of the case. 


In Subhanand v. Apurba Krishna, 
(AIR 1940 FC 7) and Jaigobind Singh v. 
Lachmi Narain, (AIR 1940 FC 20) it 
has been held that Order 34, Rule 11 
does not in any way affect the discretion 
of the court under Section 34 to limit 
the rate of interest after the institution 
of the suit. This decision of the Federal 
Court takes note of the Privy Council 
decision in Jagannath Prosad Singh v. 
Suraimal Jalal, (AIR 1927 PC 1) and 
the change of the law in 1929 also. In 
Kishen Raj v. Radhalal, (AIR 1958 Raj 
145) the scope of Section 34 and Order 34, 
Rule 11 have been considered and the 
principle that it is for the court to de- 
cide the rate of interest after suit is 
followed. Following the Federal Court 
decisions and adopting the decision of 
the Rajasthan High Court in AIR 1958 
Raj 145 we feel that the plaintiff is not 


. Varkey John v. Varkey Stanselose 
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entitled to get interest at more than 9 
per cent. per annum from the date of 
suit to the date of decree of the lower 
court. The interest after that date will 
be ony, 6 per cent, on the principal sum 
sued, 

9. Subject to the above modifica- 
tion in the decree of the court below, 
the appeal is dismissed with costs. 


Order accordingly. 
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Varkey John, Appellant v. Varkey 
Stanselose and others, Respondents. 

S. A. No, 515 of 1969, D/- 20-2-1973. 

Indeg Note’'— (A) Easements Act, 
S. 15, Explanation 2 — Interruption of 
right —- Agreed change in mode of en- 
joyment does not amount to interruption. 

Brief Note-— (A) Thus where right 
to drain water was not confined to any 
particular channel which was filled up 
by defendant and plaintiff started drain- 
ing water from another channel it 
amounted to only a change in the mode 
of enjoyment of the right and no inter- 
Tuption of the easement, AIR 1929 Pat 
124. Foll. (Paras 2, 4) 
Cases Referred: Chronological Paras 
AIR 1929 Pat 124 = 115 Ind Cas 

884. Nasiruddin v. Deokali 3 

P. K. Kesavan Nair. K. N. Narayana 
Pillai and M. Ramachandran. for Appel- 
lant: George Vadakkel. Varghese Kalliath 
and Joseph Vithayathil. for Respondents. 

JUDGMENT :— In accordance with 
my order dated 5th September. 1972. the 
Additional District Judge has returned 
the findings called for, on the question 
as to whether the plaintiff-appellant is 
entitled to relief (F) or. in the alternative. 
relief (G) contained in the plaint, The 
findings are in favour of the appellant; 
and counsel for the 1st respondent has 
preferred objections to the findings, 

_ I-A. The learned Additional Dis 
trict Judge has recorded: 

“The defendant does not dispute the 
existence of the canals on the 4 sides o: 
the plaint B schedule not only at the 
time of the institution of the suit, ever 
at the time of the controversial origina 
central channel in B Schedule was it 
existence. So also he has no serious dis 
pute that after the destruction of tht 
central channel in B schedule water fron 


` plaintifs A schedule property was be 


ing carried and drained out toward: 
south through the north, south, west anc 
eastern canals.” 

Adverting to the question how far th: 
plaintiffs can claim the relief (F) o 


DQ/DQ/B668/73/YPB 


i“ 


1973 


alternatively relief (G) claimed in the 
amended plaint, the learned Judge ob- 
served : 

“Upon considering the allegations in 
the plaint as well as the evidence of 
P.W, 1. plaintiffs case that the canals 
were dug up by the defendant in pursu- 
ance to the mediation cannot be wholly 
accepted as the probability is even be- 
fore that the defendant had either start- 
ed digging up the canal or was contem- 
plating to have such canals all round 
his property. Whatever that may be. the 
fact remains as is disclosed by the evidence 
of P.Ws, 1 and 2 that the defendant gave 
a gentleman’s assurance that water could 
be drained out from these canals in sub- 
stitution of the original channel, P.W, 2 
who is the brother of defendant swears 
that when plaintiff made a complaint to 
lim about the action of the defendant he 
approached the defendant and asked 
about the same. Then he stated to him 
that he would be digging a canal on the 
western side of the B schedule property 
and a portion of the said canal had al- 
ready been completed and through that 
canal water from A schedule property 
could be drained out.” 

He eventually recorded: 

“I have no hesitation to hold that 
there has been in fact an understanding 
arrived at in regard to the substitution 
of these canals on the north, west. south 
and east of plaint B schedule property in 
the place of the original channel filled 
up. for draining out the water from 
plaintiff's A schedule property.” 


x x x x x 
However, I would like to add that this 
(G) relief claiming restoration or rein- 
statement of the original channel run- 
ning in the middle of B schedule is nei- 
ther feasible nor practicable inasmuch as 
restoration of the original channel in th 
B schedule, at this stage, no doubt will 


os again result in cutting this holding into 
two parts which in the interest of con- 


venient enjoyment of the property of the 
defendant as a compact holding should 
as far as possible be avoided, Upon con- 
sidering the balance of convenience of 
parties as well considering the fact that 
this original channel has been filled up 
long time past and canals on the out- 
skirts of the property have been substi- 
tuted in its place, granting of relief (G) 
appears to be either not desirable or one 
that could be avoided ag far as possible 
in the circumstances of the case. For all 
that, if for any reason, granting of ‘FE’ 
relief is found to be not possible or exa 
pedient, alternative ‘G’ relief, the plain- 


y tiff is entitled to be granted viz. restora- 


tion of the original centra] channel in B 
schedule property, To put it more preci- 
selv plaintiff is entitled to have either of 
me aliet '’ or ‘G’ preferably ‘EF’ 
relief. : 


Varkey John v. Varkey Stanselose 


. plaintiff 


[Prs. 1-A-2] Ker, 199 


2. On these findings, counsel for 
the Ist respondent argued that the claim 
of the plaintiff was to drain water through 
a well-defined channel, namely. through 
the middle channel that ran through the 
A and B schedule properties, that an 
easement to this effect not having been 
established by enjoyment for the statu- 
tory period of 20 years, a right to drain 
the water through the channel runnine 
from west to east in the north of the B 
schedule property and then through its 
western and eastern sides from north to 
south, can also be acquired only by un- 
interrupted use or enjoyment for the 
Statutory period, of which there was no 
evidence, I think the argument proceeds 
on a misconception. It is true that the 
plaintiff's claim was to drain water from 
the A schedule to the B schedule pro- 
perty, but not confined to the middle 
channel that ran through both. The court 
below found—ag I will show. wrongly. 
that there „was an interruption of this 
right, within the statutory period of 20 
years. and that after such interruption. 
the plaintif was draining the water 
through the channels in the north. west 
and east of the B schedule property, as 
noticed in the findings now sent up bv 
the Additional District Court. This, the 
was doing under circumstances, 
now found and recorded by the District 
Court, in the finding sent up in pursu- 
ance of this Court’s order, If so. it is 
clear that there has in fact and in law 
been no interruption of the plaintiff's 
right of drainage, The third paragraph of 
Section 15 of the Indian Easements Act, 
1882, which is the relevant provision, 
reads as follows: 


years, 

__, the right to such access and use of 
light or air. support or other easement 
Shall be absolute,” 

Explanation II to the Section, which is 
of particular relevance, reads: 

“Nothing is an interruption within 
the meaning of this section unless where 
there is an actual cessation of the en- 
jovment by reason of an obstruction by 
the act of some person other than the 
claimant, and unless such obstruction is 
submitted to or acquiesced in for one 
year after the claimant has notice there~ 
of and of the person making or autho- 
rizing the same to be made.” 

Section 15 only requires that the ease- 
ment should have been peaceably enjoy- 
ed without interruption, In this case, the 
easement claimed, which on a reading of 
the plaint, seems to be to drain the water 
from the A schedule property through 
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the B schedule property, was peaceably 
enjoyed without interruption for the re- 
quisite period, There was no doubt a 
change in the mode of enjoyment at a 
certain period, when, instead of drain- 
ing the water through the middle chan- 
nel in the B schedule property, the plain- 
tiff drained it through the northern, 
western and eastern channels. But this 
did not constitute an interruption of the 
right having regard to the circumstances 
under which the difference in the mode 
of the enjoyment of the easement hap- 
pened to be brought about. as recorded 
in the finding of the District Judge. This 
is further reinforced by Explanation If 
to the section, Counsel for the Ist res- 
pondent has no doubt filed objections to 
the finding. But the finding is essen- 
tially one of fact based on an apprecia- 
tion of the evidence. with which I see 
no ground for interference, I therefore 
accept the finding: and in view of the said 
finding. I hold that there was no inter- 


ruption of the plaintiffs right of drain-~ 


age. of water through the B schedule 
property but only a change in the mode 
of enjoyment of the right. g 

3. Support for this position is 
afforded by the decision in Nasiruddin 
v. Deokali, (AIR 1929 Pat 124). There, 
the plaintiff and the defendant were both 
permanent tenure holders under the 
Municipality of two plots of land ad- 
joining each other. The plaintiffs plot 
was on the west side of the Mangal Bazar 
Road. A part of it was occupied by his 
house and a strip along the southern 
edge was left vacant except for a well 
dug in the middle, This strip furnished 
access from the road to the rear of the 
defendant’s house through a door in the 
wall of the plaintiff, The Municipal Me- 
thrani used to pass from the road to the 
rear of the defendants house through 
the southern strip, north of the well, and 
through the plaintiffs door in the wall to 
the defendant’s house in the west, for 
the purpose of clearing the defendant’s 
privy. At some time within the statu- 
tory period of 20 years. the plaintiff 
closed and locked the door in his wall, 
Thereafter, at the request of the defen- 
dants. the Municipality bored a hole 
through the wall a few paces south from 
the door and the Municipal Methrani 
continued to pass over the southern 
strip to the defendant’s property but 
entered it not by the door, but by the 
breach in the wall, and in order to ap- 
proach the breach, he passed south of 
the wall, instead of north, as formerly. 
On these facts. it was held that there 
was no interruption of the easement. Ter- 
rell, C, J. who delivered the judgment 
one in by Jwala Prasad J.) ob- 
erved : 


“In my opinion, and with the great- 
est deference to the learned Judge, this 
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view is not correct.. The easement exer- 
cised was merely one of access from 
the road, over the strip of land, to the 
defendant’s land and for a limited and 
specia] purpose and if an alternative 
path from the road over this land to the 
defendant’s land had been provided by 
the plaintiffs the defendant would have 
had no grievance and could not have 
claimed to pass along any specified track 
or to have emerged by any specific door 
or passage; in other words the easement, 
if any, claimed, and exercised continu- 
ously is not a specific right of way 
limited to a particular track but a mere 
right of transit for a specific purpose, It 
is a discontinuous non-apparent positive 
easement and there is nothing in its na- 
ture which limits it to a particular path. 
This being so the fact that a particular 
path left by the owner of the servient 
tenement for the exercise of the easement 
was blocked in April. 1920 but another 
path was opened in August and has since 
been used does not constitute an inter- 
ruption of the easement,” 

by 


4, Despite the attempt made | 
counsel for the lst respondent to dis- 
tinguish the decision, I am satisfied that 
the principle of the decision must apply 
here, Following the same, I hold that 
there was no interruption of the plaintiffs 
right of drainage through the B sche- 
dule property. On the finding that there 
was no interruption of the right claimed, 
the plaintiff-appellant might well be 
entitled to ask for restoration even of 
the middle channel, but the court below 
has recorded that that is not feasible, 
and is productive of far greater inconve- 
nience and mischief to the Ist respon- 
dent than the alternative relief (F) pray- 
ed for by the plaintiff, which it found 
the plaintiff was entitled to. In the cir- 
cumstances, I find no ground for inter- 
ference with this finding. I accept this 


appeal, and in modification of the decree|_ 


of the court below, I find that the plain- 
iff is also entitled to the relief (F) claim- 
ed by him in the plaint. in addition to 
the reliefs granted to him by the lower 
appellate Court. In the circumstances, I 
make no order as to costs, 

Appeal allowed. 
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, _ Index Note:— (A) Kerala Motor Ve- 
hicles Rules, 1961, R, 242 — Scope of — 
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service timing though he can alter it 
from time to time. 

Brief Note:— (A) R. 242 prohibits any 
variation of service timings before hear- 
ing the opposite party. Although R. T. A. 
has got jurisdiction to alter service tim= 
ings from time to time, he cannot tenta- 
tively revise them, without hearing the 
objections of the other permit-holders. 
1968 Ker LT 73. Foll; AIR 1970 Raj 149, 
Dist. (Paras 2, 3. 4) 
Cases Referred: Chronological Paras 


‘AIR 1970 Raj 149 = ILR (1969) 19 
Raj 105, Kalusingh v. Transport 

_ Appellate Tribunal 

1968 Ker LT 73. R. K. V, Motors & 
Timbers Ltd. v. Regional Trans- 

. port Authority a i 

AIR 1962 Mys 87, K. N. Srinivasaih 
v. Mysore State Transport Appel- 
date Tribunal 


K. C. Sankaran and K. Paramesh, 
for Petitioner; Govt, Pleader (for No. 1); 
V. M. Prabhakaran Nair and Jose 
Kochupappu (for No. 2), for Respon- 
dents. 


ORDER :— The petitioner fis a bus 
operator running bus services between 
Palghat-Valancheri via Shornur and Pal- 
ghat-Shornur. The 2nd respondent is 
operating two pucca stage carriages KLR 
5197 and KLR 4818 on the route Guru- 
wayoor-Palghat, The 2nd respondent ap- 
plied to the ist respondent Regional 
Transport Authority for a change of the 
timings in respect of the aforesaid two 
buses, Ext, P-1 is the copy of that ap- 
plication, Notice of that application was 
given to the petitioner by a memo dated 
94-9-1971. In that memo a conference 
was fixed to 6-10-1971. The petitioner, it 
fs alleged, submitted a written objection 
objecting to the revised timings sought 
for by the 2nd respondent. The matter 
was heard on 6-10-1971 and on 30-11- 
1971 the R.T.A. passed the order which 
is impugned in this writ petition. The 
R.T.A. tentatively revised the timings 
for the buses run by the 2nd respondent 
and made that effective from 1-12-1971. 
By the said order those who object to 
this were requested to file their repre- 
sentation on or before 15-12-1971. This 
order is- challenged before me. , 


2. The main ground of attack 
made by the petitioner is that the ist 
respondent has no jurisdiction to tenta- 
tively revise the timings and to make it 
effective before hearing the objections 
of the petitioner. Rule 242 of the Motor 
Vehicles Rules provides for the change 
of timings which can be made by the 
R.T.A. or the Secretary on delegation of 
the power, That rule provides that the 
State or Regional Transport Authority 
may from time to time by a general 
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order prescribe a schedule of timing for 
stage carriages other than those belong- 
ing to the State Transport Undertakings 
or by a special order prescribe the sche- 
dule of timings for each carriage other 
than that belonging to the State Trans- 
port Undertaking. It also provides that a 
variation of the timings of a service may 
be effected after giving an opportunity 
to the interested permit-holders to re- 
present their case, This rule according 
to the petitioner, does not empower the 
lst respondent to tentatively revise the 
timings, make it effective and then hear 
the objections of the petitioner and 
others on a future date, It is true that 
the 1st respondent has got jurisdiction to 
alter the timings from time to time, But 
before he decides to alter them he must 
give opportunity to the other permit-hol- 
ders to represent their case and after 
hearing them take a decision on the ques- 
tion of revision of the timings. It does 
not empower him to tentatively revise the 
timings, make it effective and then hear 
the objections. Unfortunately, this is 
what has been done by the Ist Respon- 
dent in this case, 


3. In support of his contention 
that the Ist Respondent has no jurisdic- 
tion to pass an order of this type the 
petitioner’s counsel relies on the decision 
of Justice Gopalan Nambiyar reported in 
R, K, V. ‘Motors & Timbers Ltd, v. Re- 
gional Transport Authority, Trivandrum, 
1968 Ker LT 73. There also a similar 
order was the subject-matter of conside- 
ration. In that case the respondent there- 
in had asked for a revision of timings and 
the petitioner had objected to the revi- 
sion, After considering the objections a 
tentative revision was made and it was 
brought into effect by the R; T. A. That 
was challenged as illegal and in consider-~ 
ing that question the learned Judge has, 
In paragraph 3, stated as follows :— 

: "3. The main objection raised by -the 
petitioners counsel, to the impugned 
order was that neither the Regional 
Transport Authority nor its Secretary 

d _any jurisdiction to “tentatively” 
Sanction revised timings, as was done by 
the impugned order. That it had juris- 
diction to give such “tentative” sanction 
Was not seriously asserted on the side of 
the respondents. What was sought to be 
contended was that the order in question 
Was not one “tentatively” sanctioning re- 
vised timings and that it had effectively 
and finally disposed of the 3rd respondent's 
application for revision of timings, Stated- 
ly. the impugned order purports to sanc- 
tion only “tentatively” revised timings 
for the 3rd respondent’s vehicle, and no- 
thing has been made out before me to 
show that the apparent is not the real. A 
Division Bench of the Mysore High Court 

ed in K, N, Srinivasaih v. Mysore 
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State Transport Appellate Tribunal, (AIR 
1962 Mys 87) that there is no authority to 
tentatively sanction the revised timings.” 
In this case also the facts are similar. It 
cannot be contended that the ist Respon- 
dent has made any final conclusion as re- 
gards the revision which he has proposed 
to give effect to. But. as per the Rule 242 
he has to take a decision after hearing the 
objection of the petitioner and others, if 
any. Here apparently the order pro- 
ceeds on the basis that he has not made 
a decision. If he has made a decision 
there is no meaning in mentioning in the 
order that the revised timings will be 
tentative and he will hear the objections 
of the petitioner and others. It has also 
to be stated that the timings proposed by 
him in Ext. P-4 are the timings which the 
2nd Respondent had asked for in his letter 
Ext, P-1. That was objected to by the 
petitioner at the hearing. There is no 
meaning in proposing the same timings 
as tentative and then calling upon the 
petitioner to file his objections, if any. The 
lst Respondent should have taken a de- 
cision on the objections and passed orders. 
I agree with the observations of Justice 
Nambiyar in 1968 Ker LT 73 and hold 
that this order was passed without juris- 
diction. 

4, A decision of the Rajasthan 
High Court reported in Kalusingh v. 
Transport Appellate Tribunal, (AIR 1970 
Raj 149) was brought to my notice in sup- 
port of the contention of the 2nd Respon- 
dent thatthe R. T, A, has got power to 
give provisional timings before taking a 
final decision. In that case a rule simi- 
lar to Rule 242 is not seen to be in force, 
and so the Court took the view that an 
order refusing the timings is only ad- 
ministrative in character and for pass- 
ing the administrative order and giving 
effect to it a notice may not be necessary 


and that even if such a notice is deemed 


proper, objections can be heard after the 
provisional timings are given effect to. In 
this case Rule 242 prohibits any variation 
of the timings of a service before hearing 
the opposite party. Therefore, the deci- 
sion of the Rajasthan High Court report- 
ed in AIR 1970 Raj 149 is not applicable. 


5. In the result. I sef aside 
Ext. P-4 and direct the 1st Respondent to 
take up the request of the 2nd Respon- 
dent for alteration of his timings and pass 
aay order within three weeks from 
oday, 


Petition allowed. 
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C. M. Abraham, Petitioner v. Rex 
gional Transport Authority and others, 
Respondents. 

O. P, No, 2930 of 1972, D/- 29-1-1973. 

Index Note:— (A) Motor Vehicles: 
Act (1939), Section 64-A — Revision — A 
person aggrieved by order of R. T. A. 
whether the order is administrative or 
quasi-judicial, is entitled to file a revi- 
sion petition, 4 

Brief Note:— (A) Where an applica 
tion containing mass representation of 
general public that a route be extended 
to certain point is rejected by the 
R. T. A., the order is capable of being used 
against an existing bus operator if and 
when he applies for extension of route. 
Hence he is a person aggrieved by the 
order and is entitled to file revision against 
it. AIR 1968 SC 410, Followed, 

(Para 2) 

Index Note:— (B) Motor Vehicles 
Act (1939), Section 57 — Extension of 
route — Mass representation for exten- 
sion cannot be a substitute for applica- 
tion. — (K-Ref :—. Section 62). 

Brief Note:— (B) In absence of any 
application from operators extension of 
route cannot be granted or refused on 
basis of mass representation from general 
public. A mass representation is only a 
relevant factor while considering an ap- 
plication made under Section 57 or 62. | 

(Para 4) 
Cases Referred: Chronological Paras 
AIR 1968 SC 410 = (1968) i1 
SCR 635, Lakshmi Narain v. S, T. 
Authority, U, P. 
AIR 1963 SC 64 = (1963) 3 SCR 
523, Abdul Mateen v. Ram Kailash 
Pandey 
S. Easwara Iyer and E. Subramani, 


for Petitioner; Govt. Pleader, for Res- 
pondents Nos. 1 and 23 V. Sivaraman 
Nair. K. C, Sankaran and M. Krishna 


Kumar, for Respondent No. 3. 


ORDER :— The petitioner, a bus ope- 
Tator conducting a bus service in the route 
Malattu-Pattambi, has filed this originał 
petition seeking to quash Ext. P5 order 
passed by the State Transport Appellate 
Tribunal in Motor Vehicles Act Revision 
Petition Case No, 6 of 1972, The 8rd res- 
pondent is another bus operator conduct- 
ing a bus service on the route Thiruvazh- 
amkunnu-Pattambi. This route goes 
along Alanellore, Ucharakadavu, Melat- 
tur, Perinthalamanna, Koppam, Muthu-~ 
thala and Pattambi. Some members of 
the travelling public of Thiruvazh- 
amkunnu, Alanellore and Melattur sub- 
mitted a memorandum to the R.T. O. 
Malappuram on 7-8-1971 pointing out the 
difficulties felt by them to go to Guruva~ 
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yoor. The difficulty pointed out was that 
the travelling public of this area have no 
through bus service facility to go to 
Guruvayoor. They have to get down at 
Pattambi and wait for getting into other 
bus to reach Guruvayoor. They request- 
ed to provide for such facility. Incidental- 
ly they pointed out in the representation 
that there will be some temporary relief 
if the bus service conducted by the 3rd 
Respondent is extended to Guruvayoor. 
This representation was considered at a 
meeting of the R. T. A. held on 11-12- 
1971. Notice of thismatter was given to 
the permit holders in that route. Some of 
the existing operators appeared and ob- 
fected to the granting of any relief on 
this mass representation. The 3rd Res- 
pondent orally supported the representa- 
tion. The R.T.A. disallowed the prayer 
stating three grounds: (i) the route claim- 
ed is a circuitous one, (ii) shorter routes 
connecting Guruvayoor are available, and 
(iii) there is no temporary need establish- 
ed. The copy of the order is Ext. P3. 
The travelling public did not take up the 
matter further. The 3rd Respondent filed 
a revision petition before the State Trans- 
port Appellate ‘Tribunal against this 
order. The petitioner was also made a 
respondent to that revision petition. The 
S.T. A.T. came to the conclusion that 
the reasons given by the R.T.A. are un- 
sustainable. The copy of the order is 
Ext, P5, By Ext. P5 order the revision 
was allowed and it was also directed that 
the R.T.A, should grant a permit for 
extension of the stage carriage service on 
the route Thiruvazhamkunnu-Pattambi 
up to Guruvayoor. It is this order that 
is challenged in this original petition. 

2. Counsel for the petitioner con- 
fended that the revision petition filed be- 
fore the Appellate Tribunal was not 
maintainable at the instance of the 3rd 
Respondent. According to him, none of 
the rights of the 3rd Respondent are af- 
fected by the order, He did not apply for 
any relief before the R.T.A. The mass 
representation of the travelling public of 
Thiruvazhamkunnu, Alanellore, and Mela- 
ttur was a representation requesting for 
better transport facility for them to reach 
Guruvayoor. They did not complain 
about any of the existing operators, nor 
did they want the transport facility to be 
served by any particular bus service. 
There is no specific provision in the Motor 
Vehicles Act requiring the Transport au~ 
thority to consider this mass representation 
alone in any particular manner and in 
the absence of an application for a per- 
mit by anybody, The fact that notice for 
consideration of this representation was 
given to persons conducting bus service 
on the route in question will not in any 
way alter the character of the mass re- 
presentation. Any decision on that will 
not be illegal or affect the rights of any 
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of the existing operators in the route. 
This in short is the submission made on 
this point, 

Though this contention is seriously 
pressed for consideration before me. in 
the light of the decision of the Supreme 
Court in Lakshmi Narain v. S. T. Autho- 
rity, U. P., AIR 1968 SC 410. it cannot 
be said that the revision petition is not 
maintainable at the instance of the 3rd 
Respondent. In that case the Regional 
Transport Authority decided to limit the 
number of stage carriages on a route 
under Section 47 (3) of the Moter Vehi- 
cles Act. An existing operator filed a 
revision petition against that order be- 
fore the State Transport Authority. That 
revision petition was dismissed on the 
ground that a mere decision limiting the 
number of stage carriages under Sec, 47 
(3) could not form the subject-matter of 
a revision petition. The matter was taken 
up to the High Court. The High Court 
took the view that an existing operator 
can have no say in the matter of the de- 
termination of the strength on a route 
under Section 47 (3) of the Motor Vehi- 
cles Act and it was in the discretion of 
the R. T. A. to determine the strength 
after considering the various matters 
enumerated in Section 47 (1). On the 
merits the order of the R. T. A. was 
found to be correct, On that basis, with- 
out going into the question whether a 
revision petition is maintainable before 
the S. T. A. T., the High Court dismissed 
the writ petition, It was against that 
that an appeal was filed before the 
Supreme Court. In deciding the ques- 
tion of maintainability of the revision 
petition the Supreme Court held thus :— 

“If we look at the section. it would 
be noticed that Section 64-A is very wide 
in terms; the only condition necessary 
for filing a revision is that it should he 
against an order made by the Regional 
Transport Authority and against which 
no appeal lies. The word “order” is 
wide. and there is no doubt that an order 
made under Section 47 (3) is an order 
within Section 64-A because, as held by 
this Court in (1963) 3 SCR 523 = (AIR 
1963 SC 64), it binds the Regional Trans- 
port Authority and the State Transport 
Authority in dealing with applications 
under Section 48, read with Section 57 of 
the Act.” 

Again, In para 7 of the Judgment their 
Lordships observed as follows :— 

. “We are unable to say that no exist- 
ing operator can be aggrieved by an 
order made under Section 47 (3), increas- 
ing or decreasing the number of stage 
carriages; it would depend on the facts 
and circumstances of each case. In a 
particular case it may be to his advantage 
and he then would not file a revision 
against it, but if he files a revision when 
an order made under Section 47 (3) is 


‘~ 
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prejudicial to hīs interests, there is no 
ground for denying him the right to ap- 
proach the revisional authority and seek- 
ing its order. An order under Section 47 
(3) affects the future working on a route 
and we are of the view that such an 
order would have repercussion on the 
working of the existing operators, whe+ 
ther for their, good or not,” : 
In the light of this decision interpreting 
Section 64-A of the Motor Vehicles Act it 
has to be held that if the 3rd Respondent 
is aggrieved by the order of the R, T. A.. 
whether the order. is administrative or 
quasi-judicial, he is entitled to file a 
revision petition, 


3. The further question is whe- 
ther the 8rd Respondent can be said to be 
aggrieved to any extent by the order 
passed by the R. T, A. Even though the 
R. T. A. was considering a mass represen- 
tation, really from the subject discussed 
and the decision taken at the meeting of 
the R. T. A. it is seen that the R, T A. 
was really considering the feasibility of 
extending the service of the 3rd Respon- 
dent to Guruvayoor treating him as an 
applicant for the extension. The three 
reasons given by the R. T. A. for dismis- 
sing the mass representation may be put 
against him, if on a future occasion he 
applies for an extension of his service to 
Guruvayoor by those who are interested 
in opposing him. Therefore, even though 
he was not an applicant for an extension, 
in the way the matter was discussed at 
the meeting and in the nature of the 
order, the petitioner may be at a dis~ 
advantage on a future occasion if he ap- 
plies for extension. Therefore, he is a 
Peep aereves by the order of the 


å. The three reasons given by the 
R. T. A, were analysed by the Appellate 
Tribunal and their correctness verified 
with reference to the reports of the Motor 
Vehicle Inspectors and other records in the 
file, and the S. T. A. T, came to the conclu- 
sion that the three grounds mentioned by 
the R. T. A. are unsustainable. But the 
R. T. A, and the S, T, A, T. are clearly in 
the wrong in considering the matter in 
the way they did. They omitted to note 
that there was no application for an ex- 
tension of the service of the 3rd respon- 
dent. A mass representation may be re- 
levant in considering an application made 
under Section 57 or 62; but it cannot be 
a substitute for an application either in- 
vited or suo motu. If it is discussed at a 
meeting it should have been discussed 
only as a mass representation and any 
decision thereon — not being a decision 
under any provision of the Motor Vehi- 
cles Act — is not binding on the Autho- 
rity itself and much less any existing 
operator in future. Instead of directing 
a consideration of this question of a need 
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afresh, as and when any application is 
made either for the issue of a fresh per- 
mit or for the grant of an extension to 
the existing permit, uninfluenced by what 
has been stated by the R. T, A. at the 
earlier instance the S. T. A, T. directed 
the grant of an extension to Guruvayoor 
to the existing service between Thiru~ 
vazhamkunnu-Pattambi. This is clearly 
unsustainable and beyond the jurisdiction 
of the Appellate Tribunal, 


5. In the result, I allow the origi- 
nal petition to this extent, namely, the 
direction in Ext, P-5 to grant an exten= 
sion of the permit to the 3rd Respondent 
is set aside. I direct also that if any per- 
son applies fora fresh permit on the route 
Thiruvazhamkunnu Guruvayoor via Ale- 
nellore, Melattur, Perinthalmanna and 
Pattambi or an extension of the service 
On an existing permit, the R, T. A. must 
consider that application in accordance 
with law and uninfluenced by what was 
stated by the R. T. A. and the S, T., A. T 
in Exts. P-3 and P-5 orders. There will 
be no order as to costs, 

Petition allowed, 
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V. P. GOPALAN NAMBIYAR AND 

N. D. P. NAMBOODIRIPAD, JJ. 

C. N. Ramakrishnan and another, Ap+ 
pellants v, Mohamad Kutty and others, 
Respondents. 

A. S. No. 218 of 1967, D/- 24-1-1973. 

Index Note:— (A) Limitation Act 
(1908), Article 180 — Limitation for filing 
execution application by Decree-holder 
auction-purchaser for possession of pro- 
perty is governed by Article 180 and not 
by Article 182. 

Brief Note:— (A) An execution ap- 
plication filed by a decree-holder auction 
purchaser for possession of property ig 
not “a step in aid of or execution of a 
decree” and consequently, would not be 
governed by Article 182 but by Art. 180. 
The expression “Purchaser” used in 
Article 180 includes both a decree-holder 
purchaser and a stranger purchaser. 
(Case law discussed.) (Paras 4. 5) 


Index Note:— (B) Limitation Act 
(1908), Article 180 — Execution applica- 
tion for delivery of possession — Dismis- 
sal for default — Second application is 
not one in continuation of first applica- 


tion 

Brief Note :— (B) Where the applica- 
tion for delivery of possession is dismis- 
sed for default, a subsequent application 
cannot be considered to be one for con~ 
tinuation of the first application because, 
the disposal of the first application would 
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be a judicial disposal, and there would 
be no question of reviving that applica- 


tion. (Para 6) 
Cases Referred: Chronological Paras 
ILR (1964) 2 Mad 10. = (1964) 2 


Mad LJ 267, Shanbagavalli Am- z 
mal v, Damodaram 

1945 Trav LR 393, Seshi Ammal 
v. Lekshmanan Pillai - 

AIR 1943 Mad 129 = (1943) 1 Mad 

Sankara Menon V. 


yyar 
AIR 1935 Mad 803 = 69 Mad LJ 
821 (FB), Abdul Aziz v, Chokkan 3 
AIR 1927 Nag 294 = 103 Ind Cas 
335, Balaji Kashinath v. Anand- , 
mao 4 
C. M, Devan, for Appellant; M. C. 
Sen. for Respondent No, 1 


NAMBOODIRIPAD. J.:— The matter 
arises in execution. The short question 
that falls for decision is whether E. A. 
No. 1447 of 1963 filed by the appellants 
who are the legal representatives of the 
original decree-holder is barred by limi- 
tation, 

2. The facts are short and not in 
dispute. In execution of the final decree 
for sale the properties were sold in Court 

(Contd, on Col, 2) 


Rerty at a sale in execution of a 
lecree for delivery of possession. 
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auction and were purchased by the de= 
cree-holder himself on 21-11-1955. The 
sale was confirmed on 19-12-1959. The 
decree-holder filed E. A. 1090/61 on 16-12- 
1961 for delivery of possession which was 
allowed by the executing Court; and 
for delivery the case was posted to 
17-1-1962. Due to non-payment of batta 
the execution application was adjourn= 
ed to 14-2-1962. On the adjourned 
date also no batta was paid and conse- 
quently, E. A. 1090/61 was dismissed. 
Thereafter on 7-10-1963 the E. A. which 
gave rise to these proceedings was filed. 
The prayer in the E. A. was for delivery 
of property and it set out the circum- 
stances under which batta was not paid 
and there was a prayer for treating the 
relevant E. A. as a revival of E, A. 
1090/61. The executing Court found that 
the execution application was barred by 
limitation by virtue of Article 180 of the 
Indian Limitation Act, 1908. 

_, 3% | The appellants contended that 
it is Article 182 and not Article 180 that 
applies and that since E. A. 1090/61 should 
be deemed to be a step in aid of execu- 
tion, the present E, A, filed within three 
years of the disposal of E. A. 1090/61 is 
well within time. We may read Artix 
cles 180 and 182 of Schedule I to the 


Indian Limitation Act, 1908. 
180. By a purchaser of immovable pro- Three years, 


When the sale becomes absolute, 


182, For the execution of a decree or Three years, or where * x * * 


order of any Civil Court not pro- 
vided for by article 183 or z 
section 48 of the Code of Ci 


a certified copy of (5). (Where the application next 
the decree or orders 
ha; been registered; 


hereinafter mentioned has been 
made) the date of the final order 


Procedure, 1908, six years, passed on an application made in 
accordance with law to the proper 
Court for execution, or to take some 
step in aid of execution of the 
- decree or order, or 
* * * * x” 


There cannot be any doubt that the argu- 
ment of the appellants that E. A. 1090/61 
must be treated as a step in aid of execu~ 
tion could prevail only if Article 182 ap- 
plies, There is also no dispute that this 
is an application by a purchaser of im- 
movable property at a sale in execution 
of a decree for delivery of possession. If 
that be so, the application squarely falls 
under the special provision contained in 
Article 180 extracted above. The ques- 
tion whether an application of this kind 
will fall under Article 180 or 182 came 
up for the consideration of a Full Bench 
of the Madras High Court in Abdul Aziz 
v. Chokkan, AIR 1935 Mad 803 (FB). In 
that case the Court held that the meaning 
of Article 180 is plain because the word 
‘purchaser’ in the article includes cases 
of a decree-holder-purchaser and a pur- 
chaser who is not a decree-holder. It 
was further observed: 

“Article 180 therefore applies to both 
kinds of purchasers. The attempt of the 


t 


respondent to confine Article 180 to non= 
decree-holder-purchasers therefore fails. 
And if Article 180 applies, the residuary 
Article 181 does not apply. Nor can the 
application for delivery be regarded as 
an application for execution. So, Art. 182 
cannot apply. Article 180 being the more 
specific Article must therefore apply.” 
In Sankara Menon v. Sundara Ayyar, AIR, 
1943 Mad 129 (FB) relied on by the appel- 
lants the question whether in an applica- 
tion of this kind it is Article 180 or 182 
that applies did not directly arise. In 
that case one of the items liable to be sold 
in execution of the decree was sold and 
possession was handed over to the decree« 
holder by the judgment-debtor himself. 
en the decree-holder attempted to 
proceed against other items by sale it was 
contended by the judgment-debtor that 
the execution was barred by limitation. 
The Court held that the proceedings in 
relation to one item can be deemed to be 
a step-in-aid of execution and it is Artix 
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cle 182 that applies. The question as to 
which article should apply if the appli- 
cation by the auction purchaser is one for 
delivery of possession did not directly 
arise for consideration. On the other 
hand, the decision in ATR 1935 Mad 803 
(FB) which specifically dealt with the 
question was referred to in that case, and 
the Court observed as follows: 


“In the Full Bench case in 58 Mad 893 
= (ATR 1935 Mad 803), this Court held that 
an application for delivery could not be 
regarded as an application for execution 
and so far aS we are concerned the deci- 
sion must be regarded as final.” 


Tt is not, therefore. possible to hold that 
the Jater Full Bench decision in AIR 1943 
Mad 129 (FB) has shaken the ratio 
in AIR 1935 Mad 803 (FB). The whole 
question again came up for the considera- 
tion of a Division Bench of the Madras 
High Court in Shanbagavalli Ammal v. 
Damodaram, ILR (1964) 2 Mad 10. That 
was also a case where due to the laches 
of the decree-holder an earlier applica- 
tion for delivery of possession was 
missed and a subsequent application was 
filed with a prayer to treat it as a con- 
-tinuation of the earlier application. The 
Court held that the application for de- 
livery of possession by the auction-pur- 
chaser will be governed only by Article 
80 and that where an earlier application 
was not proceeded with on default of the 
auction purchaser himself there would 
be no scope for the application of the 
theory of continuation, 


4, The contention of the appel- 
lants finds some support in a decision of 
the Nagpur High Court reported in 
Balaji Kashinath v, Anandrao., AIR 1927 
Nag 294. In support of the conclusion 
that in applications of this kind it is Arti- 
cle 182 that applies the Court observed 
as follows: 


‘In a sense it seems to me that the 

auction-purchaser being the decree-hol- 
der himself. who presented an application 
-for possession like the one we are con- 
cerned with, occupies therein in reality a 
dual position. He is from one point of 
view the auction-purchaser applying to 
be put in possession of his property 
while Gani another point of view he is 
the decree-holder claiming to have his 
decree fully satisfied by having, so to 
speak, the proceeds of the decree made 
Over to him.” 
Tt is difficult to read through the words 
used in column (1) of Article 180 any in- 
fention to exclude a decree-helder auc- 
tion-purchaser from the ambit of the ex- 
pression ‘purchaser’ used therein. 


5. Yet another decision cited be- 
fore us by the appellants is Seshi Ammal 
v. Lekshmanan Pillai, 1945 Trav LR 393. 
Yn that case the Court held that when 
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once an order for delivery has been pass- 
ed under Order 21, Rule 92 there is no 
provision in the Code for a further appli< 
cation to put through the order by a war- 
rant to the Amin and that if the decree- 
holder is unable to take advantage of that 
order on a particular date he is not pre- 
vented from taking advantage of it on a 
future occasion. ‘The Court proceeded 
on the basis that the application which 
led to the proceedings was substantially 
a reminder to the Court, of the earlier 


-application for delivery which was pend- 


ing for all legal purposes, 
served: 


“It is unnecessary for the purpose of 
this case to consider whether when once 
an order for delivery has been made a 
subsequent dismissal of the petition on 
the ground of default of the decree-holder 
to pay batta or otherwise would entail 
the setting aside of the original order to 
deliver in its entirety.” 

That exactly is the position obtained here, 
and consequently, this decision is not of 


The Court ob- 


‘much assistance in resolving the contro- 


versy. We are persuaded to accept the 
view consistently taken by the Madras 
High Court, especially when no decision 
of this Court was placed before us taking 
a different view. It follows, therefore, 
that it is Article 180 of Schedule I to the 
Indian Limitation Act. 1908 that applies 
to the relevant execution application, 


6. The only other aspect that sur- 
vives for consideration is whether the re- 
levant execution application is only a con- 
tinuation or a reminder to E. A. 1090/61. 
The earlier execution application was 
dismissed for default of the decree-hol- 
der, and consequently, it was a judicial 
disposal, and there is no question of re- 
viving that petition. The present execu- 
tion application which was filed beyond 
three years from the date of the confir- 
mation of the sale is obviously hit by 
Article 180 of Schedule I to the Indian 
Limitation Act, 1908, and the order pass- 
ed by the executing Court has only to 
be confirmed. 


. _ In the result, the appeal fails and it 
is hereby dismissed. In the circumstances 
of the case we make no order as to costs. 


Appeal dismissed. 
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Joseph, Plaintiff-Appellant v, Joseph 
and another, Defendants-Respondents. 

Second Appeal No. 1256 of 1969, D/- 
15-1-1973. 

Index Note:— (A) Easements Act 
(1882), S. 15 — Acunpnion by prescrip- 
tion — Modes of. 
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Brief Note:— (A) If a person claim- 
ing right of way shows that though his 
enjoyment was permissive one to start’ 
with, but subsequently he has been us- 
ing it peacefully in his own right with- 
out reference to the servient owner for 
over a period of twenty years and no 
prejudice is to be caused to the servient 
owner in the enjoyment of his property 
if the pathway is used by that person, 
he is entitled to a declaration of his 
right of way. ILR (1956) Trav-Co. 842 
and AIR 1965 Ker 147, Distinguished. 

(Paras 2. 3, 4) 


Cases Referred: Chronological Paras 
AIR 1965 Ker 147 = 1964 Ker LT 
150, Poulose v. Mathew 3 
ILR (1956) Trav-Co 842, Narayana 
Shenoi v. Narayan Kunjan 3 


K. T. Hareendranath, for Appellant; 
S. Narayanan Poti, for Respondents. 

JUDGMENT :— This appeal is by 
the plaintiff, He sued for declaration of 
a right of way and consequential reliefs. 
The plaintiff's property is survey No. 
9315/2. known as “Kangazha Parambu” 
lying to the east of the ist defendant’s 
property survey No, 2316/3, known as 
“Pazhiyanika] Purayidom”, On the sou- 
thern boundary of the defendant’s pro- 
perty there are kayyalas and still south 
of the kayyala a pathway runs east-west 
up to the plaintiff's property in the east. 
Still south of the pathway is one Attin- 
gal Turayidom which also belongs to 
the ist defendant, The northern boun- 
dary of Attingal purayidom also is 
bounded by kayyalas, The pathway which 
is 8 feet in width runs in between the 
southern kayyala of Pazhaniyankal pura- 
yidom and the northern kayyala of At- 
tingal purayidom. The plaintiff has been 


using this pathway for ingress to and 
egress from his property for a large 
number of years now. Defendants are 


trying to lessen the width of the path- 
way by shifting the alignment of the 
kayyalas and also by erecting masonry 
structures in the pathway under the pre- 
text of putting up steps for access to their 
property. The plaintiff has acquired a 
prescriptive right of easement and, there~ 
fore, the defendants’ action is unjustifi- 
able and has to be prevented, The de- 
fendants in their written statement con- 
ceded that there is an old ‘naattuvashi’ 
passing along in between the Attingal 
purayidom and Pazhaniyankal purayi- 
dom, The vacant space between the two 
kayyalas is the ‘kottapadu’ left by the 
respective owners for taking earth for 
maintenance of the kayyalas. The plain- 
tiff has been using this kottappadu as 
pathway with the permission of the 
defendants. The pathway is not as old as 
the plaintiff would claim it to be. There 
are other pathways leading to the plain- 
tiffs property which he could conveni- 
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ently use, It is not correct to say that 
the defendants are attempting to lessen 
the width of the space between the two 
kayyalas or to put up masonry struc- 
tures, The defendants had put up steps 
for access to their property. 


2. That the plaintiff has been 
using the way in question for some years 
now is conceded, Even though the defen- 
dants would put the period of the user 
for the past 16 years, witnesses on their 
side D.Ws, 4 and 5 would concede that 
the way is being used by the plaintiff 
from the days of their childhood. Both 
of them are categoric that the plaintiff 
has been making use of the pathway from 
the time their memory could reach. 
D.W. 4 was aged 60 and D.W. 5 aged 40 
at the time they were examined. D.W, 5 
by way of clarification stated that he 
could remember things from his 8th 
year. There can. therefore, be no doubt 
that the plaintiff has been using the 
pathway beyond the statutory period. 

3. To offset the effect of this evi- 
dence, the defendants would contend that 
the user has been with permission and 
in that background the user for any 
length of time would not give the plain- 
tiff any prescriptive right. In other 
words, the user could never be regard- 
ed as user as of right. In support of 
this position learned counsel relied on 
Narayana Shenoi v, Narayan Kunjan, 
(ILR (1956) Trav-Co 842). Poulose v. 
Mathew, AIR 1965 Ker 147. I do not 
think those decisions have any applica- 
tion to the facts of the present case. 
There, the point decided was that “in 
India it is customary for the owner of 
a piece of waste land not to raise any 
objection to the passage of strangers 
over such land and that a mere period 
of Jong user will not give rise to any 
presumption that such user was as a 
matter of right.” In the present case, on 
the other hand the position is a little 
different. The defendants would assert 
that permission was granted to the plain- 
tiff to use the pathway. The permission, 
according to them was given not by them, 
but by their predecessors to the prede- 
cessors of the plaintiff, The nature of 
the permission given, whether it was for 
all time or for a specific period, we are 
not in a position to know. In support of 
the case that permission was given, 
there is no evidence on the part of the 
defendants, They would fall back upon 
the statement of the plaintiff that his 
predecessors might have been using the 
pathway by permission of the defen- 
dants predecessors, Explanation I to 
Section 15 of the Easements Act. which 
A ee in this connection lays down 

at: 

“Nothing is an enjoyment within the 
meaning of this section when it has 


908 Ker, [Prs, 1-2] 


been had in pursuance of an agreement 
with the owner or occupier of the pro- 
perty over which the right is claimed, 
and it is apparent from the agreement 
that such right has not been granted as 
an easement, or if granted as an ease- 
ment that it has been granted for a 
limited period, or subject to a condition 
on the fulfilment of which it is to cease. 
Without knowing the nature of the 
agreement or the permission given, it is 
not possible to evaluate the nature of 
the right now claimed by the plaintiff; 
but it is certain that no permission was 
ever sought by the plaintiff and any 
was ever given by the defendants. So 
even if the right, to start with, was with 
permission, it must be presumed that 
by the death of the person granting the 
licence or permission, the right also 
must cease, and thereafter the plaintiff 
must have been using it in his own right 
without reference to the defendants. 
D.Ws. 4 and 5, whose evidence was re- 
ferred to above are clear and definite 
that the plaintiff has been using the 
pathway in his own right from the time 
their memory can go which, as already 
seen, is over 20 years. Katiyar on Ease- 
ments and Licences, 7th Edn, (1970), 
p. 280. observes :— 

“It should, however, be remember- 
ed that a person claiming an easement 
right is not debarred from proving that 
though his enjoyment was a permissive 
one to start with. yet subsequently he 
enjoyed it adversely to the servient 
owner, Again it is important to bear in 
mind that it is not every agreement that 
is a bar to the application of the section, 
but only such an agreement as answers 
to the test, laid down in this explana- 

O ” 


This fundamental aspect of the ques- 
tion, it appears, has been lost sight of 
by the courts below. 


4, The pathway, admittedly lies 
beyond the kayyala wall no pre- 
judice will be caused to the  servient 
owner in the enjoyment of his property 
if the pathway is used by the plaintiff. 
For several years now the plaintiff has 
- |been peacefully enjoying the pathway 
and it is probably in view of the strain- 
ed relationship between the parties that 
the defendants thought of raising pro- 
tests against the user of the pathway. 
In any view of the matter the suit has 
only to be allowed. 


5. The judgment and decree pass- 
ed by the courts below are, therefore, 
set aside and the plaintiff’s suit is allow- 
ed. Reliefs A and B of the plaint are 
granted, The parties will bear their res- 
pective costs throughout. 

Appeal allowed. 
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Parvathi Chellamma and 
Petitioners v. Hussan Pillai Mohammed 
Abdul Khader and others, Respondents. 
C. R. P. No, 1191 of 1970, D/- 26-10 
1972, 
Index Note:-— (A) Civil P. C., O. 40, 
R. 1 (1) (b) and (2) — Appointment of 
receiver — Court’s power to remove any 
person from possession of property under 
R. 1 (1) (b) — Ambit of, 
Brief Note:— (A) Sub-rule (2) of 
Order 40. Rule 1 is an exception to sub- 
rule (1) (b) thereof, Thus, where at the 
instance of the parties to the suit a re« 
ceiver is appointed but the property 
placed under the custody of the receiver 
comprises of the land belonging to the 
persons who are not parties to the suit, 
such persons are adversely affected by 
the order of appointment of receiver and 
on their application under Order 40, Rule 
1 (2) Court should vacate the order of 
appointment of receiver in so far as it 
relates to land belonging to such per- 
sons and order redelivery of the same 
to them. (Paras 4, 5) 
Cases Referred: Chronological Paras 
1960 Ker LT 955, Ryru Nair v. Go- 
vindan Nair 

1958 Ker LT 204 = 1958 Ker LJ 
302, Chiruthakutty v. Chandu-. 
kutty Nambiar 


K. Sudhakaran, for Respondents. 


another, 


ORDER :— The revision petitioners 
are persons who were not parties to the 
suit, but who got themselves impleaded 


-as defendants 8 and 9 alleging that their 


property, 9.85 acres in extent, was plac- 
ed under the custody of the receiver, 
and that over that property the parties 
to the suit had absolutely no manner of 
right, possession or title, They moved 
the trial Court by a petition under Order 
40, Rule 1 (2), C. P. C. for vacating the 
order of appointment of receiver in so 
far as it related to the item in question 
and also praying for redelivery of the 
property to them. 

2. The learned Munsiff in and by 
an elaborate and well-considered order 
allowed the petition. The aggrieved party 
took up the matter in appeal, The learn~ 
a District Judge after having observ- 


“As I stated at the outset the learn- 
ed Munsiff has gone into the question 
elaborately discussing the various docu- 
ments and he has come to the conclu- 
sion that the stranger petitioners were in 
Possession of the properties and that they 
are entitled to redelivery.” 
added that— 
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“I may at once state that the peti- 
tion is not one for redelivery, The peti- 
tion is filed under Order 40, Rule 1 which 
deals with appointment of receivers.” 
The learned District Judge. concluded 
stating— 


aweceaee 


vacating the receiver order : 
ing redelivery in an application under 
Order 40. Rule 1 (2). The rights of the 
respondents here are not affected by the 
order of appointment of receiver in sO 
far as they are not parties to the suit. 
Since no prejudice is caused to the res- 
pondents the appeal has only to be al- 
lowed and the order of the lower court 
vacated.” 


Whether the appeal was disposed of 
accepting the contentions of the appel- 
lant before the learned District Judge is 
now in controversy. In fact the submis- 
sion made by the learned counsel ap- 
pearing for the revision petitioners is 
that as a matter of fact the appeal was 
disposed of without hearing the appel~ 
lant before the District Court. In ground 
No. 3 of the memorandum of civil revi- 
sion petition it has been stated— i 

“The case was posted for hearing 
In the court below on 7-3-1970 and on 
that day the appellant’s advocate pray 
for adjournment on the ground that the 
counsel is not well, The respondent’s 
counsel was present in court and was 
ready to argue, The prayer for ad- 
fournment was refused and the case was 
taken up for disposal, But 4 days later 
the judgment is pronounced allowing 
the appeal. The procedure adopted by 
the court is wrong, arbitrary and vio- 
lates all principles of natural 
the appellant has filed review before the 
court below on 31-3-1970. The same 
Judge who decided the case entertained 
the review and issued notice on it but 
later he has been transferred to another 
court and the matter has not therefore 
been finally disposed of by him.” 
However, I need not go into that ques- 
tion, as the successor-in-office of the 
learned District Judge, who passed the 
judgment, has chosen not to go into the 
matter and dismissed the petition. It is 
not also strictly relevant for the purpose 
of a decision in this civil revision peti- 
tion, 

3. The reasoning given by the 
Tearned District Judge for setting aside 
the order that was passed by the learn- 
ed Munsiff after due deliberations does 
not appeal to me, It is rather strange 
that the learned District Judge should 
have taken the view that the revision 
petitioners were not affected by the order 
of appointment of receiver when, with- 
out any manner of right whatsoever, the 
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receiver took possession of the property 
belonging to the revision petitioners. It 
is precisely for the reason that they, 
who were not parties to the suit, were 
adversely affected by the order of ap- 
pointment of receiver, that they filed a 
petition for redressing their grievances 
by seeking redelivery of the property. 
In a case like this, as observed by Va- 
radaraja Iyengar, J., in Chiruthakutty v. 
a Nambiar., (1958 Ker LT 
04)— 

“When property of a third party is 
interfered with by an officer of the 
Court like the Receiver, the party had 
ordinarily two remedies. He may apply 
to the Court for a summary order res- 
training the receiver from interfering or 
he may ask leave of the Court to per- 
mit him to sue the Receiver ard restrain 
him from interfering and for any other 
appropriate relief. When the party 
adopts the summary remedy, but the 
Court refused to direct its officer not to 
interfere with the party’s possession, it 
in effect removed him from possession 
or custody within the meaning of Order 
40. Rule 1 (b) and such order is appeal- 
able under Order 43, Rule 1 (s).” 

In paragraph 7 of the judgment in 
Ryru Nair v. Govindan Nair, (1960 Ker 
LT 955), Raghavan J., as he was then, 
has summarised the position as fol- 
lows:— 

“Now I shall give my reasons for 
the above view. The order refusing to 
appoint a receiver is only a counter-part, 
if I may use that expression, of an order 
appointing a receiver. Therefore, such 
an order refusing to appoint a receiver 
will fall under Order 40, Rule 1 equally 
as an order appointing a receiver and 
I do not think that there will be any 
dispute to this position. Similarly to my 
mind it is clear that an order discharg- 
ing a receiver and an order refusing to 
discharge a receiver are but the obverse 
and the reverse of the same coin and if 
the former falls under Order 40, Rule 1 
under the Federal Court Ruling, I fail to 
understand how the latter does not fall 
under the same Order 40, Rule 1.” 

4, Sub-rule (2) of Rule I of 
Order 40, C. P. C. prohibits the court 
from removing from the possession or 
custody of property any person whom 
any party to the suit has not a present 
right so to remove. The finding of the’ 
learned Munsiff is that the revision peti- 


tioners were the persons entitled to 
possession of the property and they 


were in actual possession. At the instance 
of the parties to the suit the receiver 
was appointed in respect of 9.85 acres of 
land which is claimed by the revision 
petitioners as belonging to them. Power 
conferred on the Court to “remove any 
person from the possession or custody 
of the property” under clause (b), sub- 


t 
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session in view of the 
sions contained in sub-rule (2), Rule I, 
Order 40. C. P. C. ; 

5. The learned Munsiff : having 
found that his order in appointing res 
ceiver in so far as it related to the dis~ 
puted item (claimed by the revision peti= 
tioners) was wrong, and vacated it to 
that extent, the only right and proper 
course that was open to the learned Dis- 
trict Judge was to confirm that order 
and dismiss the appeal. The appeal was 
allowed on a totally untenable ground 
and, therefore, this revision has to be 
allowed. Accordingly this revision Is 
allowed, the judgment of the court be- 
low is set aside and the order of the 
learned Munsiff is confirmed. Though 
this is a case where the revision peti-+ 
tioners deserve to get their costs, inas= 
much as the lega] representatives of the 
first respondent have not chosen to enter 
appearance and contest the matter in 
this Court, I direct the parties to bear 
their respective costs. 

Revision allowed, 
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Alex Mathew, Appellant v. 
Philip, Respondent. l 
A. S. No. 733 of 1972, DJ- 20-3-1973. 


Index Note :— (A) Negotiable Instru- 
ments Act (1881), Section 118 (a) — Pre~ 
sumption under — Rebuttal — Plaintiffs” 
case regarding consideration rejected — 
Not sufficient to hold that the presump- 
tion is rebutted. 


Brief Note:— (A) The true principle 
where different cases have been pleaded 
and evidence has been let in, in support 
of both these sets of cases, is that the 
entire evidence in the case adduced by 
the plaintiff and the defendant and the 
findings entered by the Court or which 
are to be entered by the Court, as well 
as the presumptions of law and fact 
which have to be drawn from all the 
facts established and attendant circum= 
stances must be looked into as a whole 
to find out whether the presumption 
under Section 118 (a) of the Act has been 
rebutted or not. It would not be cor- 
rect merely on the basis of the finding 
negativing the case of a plaintiff regard- 
ing consideration to hold that the pre- 
sumption under Section 118 (a) has been 
rebutted. AIR 1949 Bom 257; 1971 Ker 
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347, Kundan Lal Rallaram v. 
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Sakarchand 8 
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AIR 1923 All 214 = 67 Ind Cas 
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g@angadhara Menon, for Respondent, 


GOVINDAN NAIR, J.:— This js an - 
appeal by the second defendant in a suit 
for money instituted by the respondent 
in which the respondent claimed that the 
appellant and his father, the first defens 
dant in the suit, be jointly and severally. 
made liable for the amount claimed in 
the plaint. The trial Court found thaf 
the case pleaded by the plaintiff that 
there had been borrowings by the first 
and second defendants, as pleaded in 
paragraphs 6, 7 and 8 of the plaint for 
the purpose of the business conducted by 
the first and second defendants is nof 
true, and that the first defendant had not 
borrowed any amounts as pleaded by the 
respondent. Issues 1 and 3, in the suit, 
are in these terms :— 


“1. Whether the defendants have 
borrowed money from the plaintiff as 
alleged 2 
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3. Whether the defendants are joint- 
Ty and severally liable for the plaint 
amount ?” 

2. These issues were found against 
the respondent, However a decree was 
given to him against the appellant for the 
plaint amount on the basis of the cheques 
Exts. P-2 to P-6 that were admittedly 
issued by the appellant in favour of the 
respondent. The appellant has admitted 
that he issued those cheques in favour of 
the respondent. We shall later refer to 
the case of the appellant relating to the 
circumstances in which those cheques 
were issued. 

3. Shortly stated, the contention 
raised on behalf of the appellant is 
that the case that the respondent plead- 
ed having been found against by the 
frial Court and the finding of the trial 
Court in this regard having become final 
the respondent has not filed any ap- 
peal from the decree — the suit should 
have been dismissed even against the ap- 
pellant. The respondent, on the other 
hand, sought to support the decree on the 
basis of the presumption arising under 
Section 118 (a) of the Negotiable Instru- 
ments Act, 1881 (for short the Act). 


4. The case has been argued 
elaborately anda number of decisions 
have been referred to. Certain aspects 
may be taken to be well settled. These 
are, that the presumption that can be 
drawn under S. 118 (a) of the Act is only 
that every negotiable instrument was 
made or drawn for consideration and that 
every such instrument, when it has been 
accepted, endorsed, negotiated or transfer- 
red was accepted, endorsed, negotiated or 
transferred for consideration. The pre- 
sumption does not indicate the nature of 
the consideration. The presumption un- 
der the section is not that the considera~ 
tion stated in the instrument is the con- 
sideration for the document; but merely 
that the instrument is supported by con- 
sideration. This is the view that has 
been taken by the Bombay High Court 
fn the decision in Tarmahomed Haji 
Abdul Rehman v. Tyeb Ebrahim (AIR 
1949 Bom 257) and this view has been ac~ 
cepted by this Court in its decision in 
Kunhikalandar v. Abdul Khader (1971 
Ker LT 620). Decisions have been 
brought to our notice, wherein it has 
been laid down that when a plaintiff 
pleaded a consideration different from 
that stated in the negotiable instrument 
and failed to prove the particular consi- 
deration pleaded. the presumption avail- 
able under Section 118 (a) will not be 
available to him. We need not attempt 
to consider the correctness of this view, 
because the negotiable instrument with 
which we are concerned (the cheques 
Exts. P2 to P6) does not contain as is to 
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be expected any statement regarding the 
consideration for these cheques, 

5. There has been conflict of 
opinion on the question whether the 
failure on the part of a plaintiff to prove 
the particular case relating to considera- 
tion that he pleaded would result au- 
tomatically in the rebuttal of the pre- 
sumption under Section 118 (a). One 
view is that the mere failure on the part 
of the plaintiff to prove the particular 
form of consideration that he pleaded 
does not rebut the presumption. This is 
the view taken by the Bombay High 
Court in the decision that we have al- 
ready referred to, AIR 1949 Bom 257. 
We shall only refer in addition to the 
warning sounded by Sulaiman, J. as he 
then was in Girwar Lal v. Dau Dayal, 
(57 All 895 = ATR 1935 All 509) quoted 
fn the decision against the conclusion 
that the mere failure on the part of a 
plaintiff to establish the particular consi- 
deration that he pleaded would result 
in the rebuttal of the presumption. Sulai- 
man, J. observed, referring to Md. Shafi 
Khan v. Md. Moazzam Ali, (AIR 1923 
All 214) an earlier decision of the Al- 
Jahabad High Court:— 

“We are not satisfied that it was 
meant to be laid down in that case that 
where the plaintiff merely fails to prove 
that consideration passed and the defen- 
dant also fails to prove that he did not 
get consideration, there is no presump- 
tion in favour of the plaintiff.” 


We may say with great respect to the 
Judge that this statement very succinct- 
ly and correctly indicates the principle. 
Its application has given rise to conflict 
of judicial opinion, some of which has 
been noticed by the Punjab High Court 
in the decision referred to by counsel on 
behalf of the appellant in M/s. Krishna 
and Co. v. Firm Bhagat Ram Girdhari 
Lal, (AIR 1968 Punj & Har 552), where- 
in there is the following observation in 
para 12 of the judgment: 


“The cases referred to above clearly 
disclose conflict of judicial opinion on the 
question of onus where it is found that 
the consideration originally pleaded has 
been found to be false. I am, how- 
ever, bound by the decisions of this 
Court which are in consonance with the 
view! taken by the Lahore High Court 
and following those decisions. I am 
bound to hold that once the defendant 
had shown that the cash consideration 
which was originally pleaded for the 
Hundi did not pass, he had discharged 
the onus which lay upon him of proving 
the lack of consideration in view of the 
presumption that is attached to the 
Hundi as a negotiable instrument under 
Section 118 of the Negotiable Instru- 
ments Act and the onus then shifted 
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upon the plaintiff to prove that there 
‘was consideration.” 

6. There is no authoritative pro- 
nouncement of the Supreme Court or of 
this Court on the matter preferring one 
or the other of the views referred to in 
the Punjab decision. 

T7. Counsel referred to the deci- 
sion of the Supreme Court in Kundan 
Lal Rallaram v. Custodian, Evacuee Pro- 
perty, Bombay, (AIR 1961 SC 1316), 
therein the view has been taken that 
tunder certain circumstances” a pre- 
sumption that may have to be drawn 
applying Section 114, Illustration (g) of 
the Evidence Act would be sufficient to 
rebut the presumption under Section 118 
(a) of the Act. The case, of course, does 
not lay down what those circumstances 
are and naturally cannot be considered 
an authority for the proposition that 
whenever a presumption has been drawn 
against a plaintiff by applying Sec. 114 
(g) of the Evidence Act, that presump- 
tion will automatically negative the pre- 
sumption arising under Section 118 (a) 
of the Act. The true principle where 
different cases have been pleaded and 
evidence has been let in, in support of 
both these sets of cases is that the en- 
tire evidence in the case adduced by the 
plaintiff and the defendant and the find< 
ings entered by the Court or which are 
to be entered by the Court, as well as 
the presumptions of law and fact which 
have to be drawn from all the facts 
established and attendant circumstances 
unust be looked into as a whole to find 
vut whether the presumption under Sec- 
tion 118 (a) of the Act has been rebut- 
ted or not. It would not be correct 
merely on the basis of the finding nega- 
tiving the case of a plaintiff regarding 
consideration to hold that the presump- 
tion under Section 118 (a) has been re- 
butted. We shall extract a passage from 
the judgment in AIR 1949 Bom 257, re- 
ferred to twice before, if we may say so 
with respect, lays down the correct 
principle: 

"It is one thing to say that the plain- 
tiff has failed to prove a particular con- 
sideration for the three hundis; it is an 
entirely different thing to say that it was 
proved that there was no consideration 
at all for the three hundis. The mere 
failure to prove consideration on the 
part of the plaintiff did not estab- 
lish that the hundis were for accommo-~ 
dation as the defendant alleged. or that 
the defendant had succeeded in proving 
that there was no consideration at all 
for these hundis.” 


T-A. No doubt, it is true that if 
the plaintiff had failed to establish the 
case that he had set out to prove. he 
cannot without an amendment of the 
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pleadings in the case set up a differenf 
version, though not inconsistent case, 
from that he pleaded and pray for a de= 
cree in his favour. This rule laid down 
by the Supreme Court in Messrs, Trojan 
and Co. v. Nagappa Chettiar, (AIR 1953 
SC 235) was relied on by counsel for the 
appellant; but this does not militate 
against the view that the presumption 
under Section 118 (a) is a general one, 
general in the sense that it enjoins the 
Court to assume that the instrument is 
supported by consideration, not as we 
pointed out that it is supported by con« 
sideration in any particular form or 
manner. The fact, therefore that a parti« 
cular form of consideration pleaded by 
the plaintiff had not been proved will 
not negative the presumption under the 
section and will not enable the Court to 
come to the conclusion that the instru= 
ment is not supported by any considera< 
tion at all. That presumption must still 
be there unless we are able to say, on 
the facts and circumstances and the evi- 
dence let in, either by the defendant 
who attempted to rebut the presumption, 
or by the admissions made by the plain= 
tiff or from other attendant circum- 
stances which may be referred to, that 
the presumption had been rebutted and 
the rebuttal must be that the instrument 
is not supported by consideration at all. 
We are not able to discern any principle 
against this proposition in the decision 
of the Supreme Court in Official Recei~ 
ver, Kanpur v. Abdul Shakoor, (AIR 
1965 SC 920), also relied on by the coun« 
sel for the appellant. This decision lays 
down the proposition that the presump- 
tion under Section 118 (a) of the Act will 
be available only when the question is 
between the parties to an instrument. It 
was ruled that the presumption will not 
be available in favour of creditors who 
have to prove their debts in insolvency. 
This is the principle that has been laid 
down by Varadachariar, J.. Narayana Rao 
y, Venkatappayya, (AIR 1937 Mad 182), 
wherein it was held that when the son 
of a Hindu father is sought to be made 
liable on the basis of a’ promissory note 
executed by his deceased father on the 
ground of pious obligation the presump- 
tion under Section 118 (a) will not be 
available to the plaintiff. This decision 
has been quoted with approval in the 
pens Court decision (AIR 1965 SC 


8. Counsel on behalf of the ap~ 
pellant laid particular emphasis on a 
part of the judgment in the above case 
towards the end of paragraph 16. where~ 
in it is observed ‘= 

“Section 118 of the Negotiable Ins 
struments Act. however, enacts a special 
rule of evidence which operates between 
parties to the instrument or persons 
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claiming under them in a suit or pro- 
ceeding relating to the bill of exchange 
and does not affect the rule contained in 
Section 114 of the Evidence Act, in cases 
mot falling within Section 118 of the 
Negotiable Instruments Act.” 

From the above observations, it was con- 
tended, that the presumption will be 
available only when the action itself is 
on the instrument and it was urged that 
the above passage supports this view. 
We are unable to accept this contention. 
The wording used is “relating to the bill” 
and not that when the action is “on the 
bill”. The true position seems to be 
what is stated in the decision in Jagjiwan 
v. Sakarchand, (AIR 1940 Sind 217), 
which is as follows :— 

“It is true that under Section 118, 
Negotiable Instruments Act, there is a 
presumption of consideration for a pro- 
missory note, while in a suit to recover 
a debt it is for plaintiff to prove consi- 
deration. But. in a suit on the debt, if 
a promissory note is evidence of the debt, 
the presumption would still arise.” 

9. We have been referred to the 
decision of the Nagpur High Court in 
Fulchand v. Laxminarayan, (AIR 1952 
Nag 308) in support of the contention that 
the failure on the part of a plaintiff to 
establish the case that he pleaded would 
result in the rebuttal of the presumption 
under Section 118 of the Act. With great 
respect, we think that the case has not 
been correctly decided. We shall ex- 
tract the relevant passage from the judg- 
ment :— 

“Reverting therefore to the plaint 
we find that the plaintiff himself stated 
that the sum of Rs. 5,000 was not paid on 
the Ist August. 1942. He did not also 
bring his case on the promissory note. 
Instead he pleaded in his plaint that a 
sum of Rs, 4,981/4/- was paid on the 16th 
July, 1942. Both the sum and the date 
are therefore contrary to the tenor of 
the promissory note and the question 
thus arises whether the plaintiff has not 
by his own pleading set at naught the 
presumption which would normally have 
been drawn. 


In this connection we cannot over- 
look the fact that the defendant pleaded 
on the other hand that the promissory 
note was executed on the 27th June, 1942. 
It is obvious that as between the plain- 
tiff and the defendant the issue had to be 
tried whether the promissory note was 
executed on the 16th July 1942 or on 
the 27th June. 1942. Once that issue is 
tried. it is apparent that if the decision 
be in favour of the defendant then the 
statement of the plaintiff that the sum 
of Rs. 5,000 was advanced to the defen- 
dant on the 16th July 1942 must also 
fail. In our judgment, the plaintiff in 
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setting up such a case himself destroyed 
the presumption by pleading facts con- 
trary to the plain tenor of the promis- 
sory note. The presumption which could 
have been drawn was that the promis- 
sory note was executed on the Ist August, 
1942 and that a sum of Rs. 5,000 was the 
value for it. Whether or not, that sum 
was paid then or earlier would have of 
course been material if denied by the 
defendant. The presumption would still 
have been in favour of the plaintiff. But 
the plaintiff in the present suit has him- 
self shown that the date which the pro- 
missory note bore was not the date on 
which it was executed and the sum 
which, according to the promissory note, 
was the value was not the sum which 
was actually handed over. It is impos- 
sible, therefore to take recourse to the 
presumption and though the presumption 
would normally have been drawn it is 
the plaintiff who has deprived himself of 
the presumption by pleading facts con~ 
trary to what would be presumed.” 

10. It is true that in a cheque, 
admitted to be post-dated. the presump- 
tion that would have been available 
under Section 118 (b) of the Act will not 
be available, because it is the case of 
both the drawer of the negotiable instru- 
ment as well as the holder that the in- 
strument was not drawn up on the date 
it bears. But the fact that the presump- 
tion under Section 118 (b) is not avail- 
able has no bearing on the question whe- 
ther the presumption under Section 118 
(a) is available or not. The two ere dis- 
tinct and separate presumptions; one can 
arise without the assistance or existence 
of the other. It must also be borne in 
mind that the presumption under the sec- 
tion is not that a certain amount mention- 
ed in the promissory note or negotiable 
instrument was the quantum or the value 
of the consideration that passed: but as 
we stated earlier only a general one that 
the instrument is supported by considera~ 
tion. With great respect we cannot agree 
with the view that any presumption was 
regarding the nature or quantum of the 
consideration. The only presumption is 
that the negotiable instrument is sup- 
ported by consideration. The rejection 
of the case regarding the particular form 
of consideration pleaded by the plaintiff 
does not automatically rebut that pre- 
sumption, ' 

11. Learned counsel on behalf of 
the respondent invited our attention to 
the decision of the Madras High Court in 
Venkatareddi v. Nagireddi, (AIR 1951 
Mad 851). We have already referred to 
the conflict with regard to this matter; 
we prefer to follow the principles laid 
down by the Bombay High Court in its 
decision in AIR 1949 Bom 257 (cited 
supra). 


> 
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12. The question then is whether 
on the facts and circumstances of the case 
it can be said that the presumption avail- 
able to the plaintiff has been rebutted or 
stood rebutted. This question has to be 
determined on the following facts: 


13. The case specifically pleaded 
by the plaintiff that the amounts were 
borrowed by the Ist and 2nd defendants 
in the manner pleaded in paragraphs 7 
and 8 of the plaint stood disproved. The 
case of the appellant that cheques were 
issued merely for the purpose of ereat- 
ing a record for the amounts borrowed 
by D. W. 8 from the plaintiff for which 
D. W. 8 had executed promissory notes 
in favour of the 2nd defendant, cannot 
be accepted. The trial Court said that 
the “explanation given by the 2nd defen- 
dant himself is unsatisfactory and even 
revolting to the commonsense,” Earlier 
it observed :— 

“Unless the 2nd defendant is able to 
offer satisfactory explanation as to why 
he issued the cheques, the explanation 
given by the plaintiff namely that post- 
dated cheques evidenced the liability for 
the plaint claim has to be accepted.” 


The case pleaded by the appellant that 
there was no consideration for the che- 
aues has failed. We may notice in this 
connection that the appellants case was 
that amounts were borrowed by D. W. 8 
from the plaintiff and that he merely 
introduced D. W. 8 to the plaintiff and 
he was instrumental in getting the res- 
pondent (plaintiff) to lend money to 
D. W, 8. According to him the respon- 
dent asked him to file suits on the basis 
of the promissory notes executed by 
D. W. 8 in favour of the appellant. Pro~ 
missory notes were executed in favour of 
the appellant, it was alleged by him, be- 
cause the respondent did not want it to 
be known that he had lent money to 
D. W. 8. The promissory notes were 
handed over to him by the respondent 
according to the appellant for the pur- 
pose of filing the suit. Then, as a record, 
for handing over the promissory notes, 
the plaintiff insisted that cheques must 
be issued and so the appellant issued che~ 
ques. As we indicated it is difficult to 
believe this story. It is too artificial and 
so unrealistic that it has to be rejected, 
This case. of course, was denied by the 
respondent as false. The case as pleaded 
by the respondent as well as the appel- 
lant in regard to the circumstances in 
which the cheques came to be executed 
thus stood disproved, One thing is 
clear. According to the ease of the ap- 
pellant and the respondent amounts were 
advanced by the respondent. According 
to the appellant amounts were advanced 
by the respondent to D. W. 8 for which 
D. W. 8 executed promissory notes in 
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favour of the appellant. This case is 
supported by the evidence of D. W. 
The respondent pressed for payment, He 
wanted suits being instituted against 
D. W. 8 on the promissory notes, and 
handed over the notes to the appellant 
which have been produced and marked 
in the case (Exts. D-1 (a), D-1 (b) and 
D-1 (c)). It was in these circumstances 
that the cheques came to be executed. 
It is not for us to determine in what 
manner the second defendant was liable 
under these cheques. He may be liable 
as a principal debtor or he may be liable 
only as a guarantor for the debt due 
from D. W. 8, because he was instru- 
mental for persuading the respondent to 
part with his money to D. W. 8 as plead- 
ed by him. Whatever it be. the execu- 
tion of the cheques raises the presump- 
tion of consideration and from that stems 
the liability of the second defendant. In 
effect this has been found by the trial 
Court and in all the circumstances. we 
see no reason to reverse the decree that 
has been granted by the trial Court 
against the appellant, and so we confirm 
it and dismiss this appeal. 

14, There is conflict of decisions, 
as we have noticed, on the question of 
law raised before us and we have to re- 
member that the respondent has failed 
to establish the case that he pleaded. In 
these circumstances, we direct the appel- 
lant and the respondent to bear their 
costs throughout, 


Appeal dismissed. 
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Index Note :— (A) Civil P. C., O. 44, 
. 1 — Application for leave to file re- 
view petition in forma pauperis — When 
can be admitted — (X-Ref :— O. 47, R. 1). 
Brief Note :— (A) Though an appel- 
lant who was allowed to appeal in forma 
pauperis is entitled to file a petition for 
review in forma pauperis an application 
for leave to file a reyiew petition in 
forma pauperis cannot be admitted un- 
less there is some error or mistake appa- 
Trent on the face of the record or any 
other sufficient reason. AIR 1930 Rang 
280, Dissented from. Case law discussed. 
(Paras 5, 6. 7) 
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AIR 1964 Orissa 94 = 30 Cut LT 
386, Mt. Kainta Meherani v. 
Damru Meher 5 

AIR 1943 Mad 177 = 1942-2 Mad 
LJ 707, In re U. Ananthakrishna 


Baliga 4 
ATR 1936 Cal 752 = 40 Cal WN 

1407, Sarajgunj Co-operative 

Urban Bank Ltd. v. Bindhu- 

bashni Dass 5 


ya 

AIR 1930 Rang 280 = ILR 8 Rang 
423, Ma Nein Yone v. P, D. 
Patel 3 


RAGHAVAN, C. J.:— The petitioner 
filed two appeals before this Court in 
forma pauperis; and the appeals were 
dismissed by us. He has now filed a 
petition to review the said judgment; and 
has fled this miscellaneous petition along 
with the review petition for leave to file 
the review petition in forma pauperis. 
The question we have to consider is whe- 
ther such a petition is maintainable, 


2. Since no counsel appeared for 
the petitioner (the petitioner appearing 
in person), we requested Sri V. Parame- 
swara Menon to appear amicus curiae. 
We also issued notice to the Government 
Pleader, since there was no decision of 
our Court on the point. Sri Parameswara 
Menon brought to our notice almost all 
the relevant decisions touching the ques- 
tion. We do not think we need refer to 
all of them; and we shall be content by 
Teferring to those which have a direct 
bearing on the question. 


3. In Ma Nyein Yone v. P, D. 
Patel. (AIR 1930 Rang 280) a Division 
Bench of the Rangoon High Court had 
to consider a similar case. The Division 
Bench beld that, since the Code of Civil 
Procedure provided separately for suits, 
appeals. applications in revision and ap- 
plications for review and also expressly 
provided that in certain circumstances 
leave to litigate in forma pauperis might 
be given in the case of suits and appeals 
and since there was no provision similar 
for cases of revision and review, an 
application for leave to file a review 
petition in forma pauperis was incompe-~ 
tent. This judgment contains no elabo-~ 
rate discussion on the question, the sole 
reasoning being that, since separate pro- 
visions are made for suits, appeals, revi~ 
sions and reviews and since separate 
provisions are also made for leave to file 
a suit and leave to file an appeal in 
forma pauperis. regarding revision and 
review. such applications are not in the 
contemplation of the legislature, This is 
certainly one way of looking at the ques- 
tion. It is now well established that an 
appeal is a continuation of the suit. In 
spite of that, separate provision has been 
made in Order 44 for leave to appeal in 
forma pauperis. In the light of this. even 
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if the review petition is construed as a 
continuation of the appeal, still, in the 
absence of a specific provision for leave 
to, file a petition for review in forma 
pauperis, such an application for leave 
is not maintainable, This is the reason- 
ing of the Rangoon High Court. 


4. There is another decision of 
the Madras High Court by a Single Judge 
in In re U. Ananthakrishna Baliga, (AIR 
1943 Mad 177), where the question con~ 
sidered was whether the defendant in a 
suit might be allowed to prosecute 
defence in forma pauperis. Abdur Rah- 
man, J. considered this question and ob- 
served that there was nothing in O. 33 
of the Code of Civil Procedure, which 
could help a defendant in asking for the 
indulgence granted to a person who wish~ 
ed to file a suit in forma pauperis except 
in a case where the defendant might be, 
for the purpose of the suit. regarded as 
a plaintiff. The learned Judge referred 
to an unreported decision of the Madras 
High Court by Curgenven, J.. which held 
that, in a case, where a person filed an 
appeal paying full Court-fee but later ap- 
plied for leave to file a review petition 
in forma pauperis. the prayer could be 
granted. But Abdur Rahman, J. distin- 
quished this case and held that the de- 
fendant in a suit should not be allowed 
to prosecute his defence in forma pau- 
peris unless it could be said that the de- 
fendant in the particular circumstances 
of the case was a plaintiff. We agree 
that the unreported decision of Cur- 
fenven, J. is not an authority in a case 
like the one before Abdur Rahman. J, 


5. On the other hand, we have a 
few decisions, mainly of the Calcutta 
High Court and of the Andhra Pradesh 
High Court. In Serajgunj Co-operative 
Urban Bank Ltd. v, Bindhubashini 
Dassya, (AIR 1936 Cal 752). a Division 
Bench of the Calcutta High Court held 
that a petition for review of a judgment 
passed on appeal must be considered to 
be a continuation of the appeal itself, 
which was in forma pauperis. and there< 
fore, on grounds both of sound reason 
and obvious justice, such a petition must 
be held to be maintainable without pay~ 
ment of court-fee. The reasoning of the 
Division Bench, as we have indicated, 
was that the review petition was a con 
tinuation of the appeal; and that, if the 
appellant was allowed to appeal in forma 
pauperis, it was only reasonable, and was 
necessary in the interests of justice. that 
he should be allowed to file a petition 
for review of the judgment in forma 
pauperis. Sri Parameshwara Menon 
brought to our notice the decision of the 
Orissa High Court in Mst. Kainta Mehe- 
rani v. Damru Meher, (AIR 1964 Orissa 
94) by G. K. Misra, J. We do not think 
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we need go into this decision in any de- 
tail because of the very recent decision 
of the Andhra Pradesh High Court by a 
Division Bench in Ananta Reddy v. Vasu- 
dev Reddy, (1971-1 Andh WR 282), 
which has discussed most of the decisions 
touching the question. This Division 
Bench has considered the decisions we 
have already mentioned (of the Rangoon 
High Court, of the Calcutta High Court, 
ete.) and a few other decisions of other 
High Courts as well and has held that, 
in a case like the one before us, the peti- 
(ener should be allowed to file a review 
petition in forma pauperis. We are incli- 
ned to accept the reasoning in this deci- 
sion. This decision hasalso referred to the 
unrepoited decision of Curgenven J., 
referred to by Abdur Rahman J., and has 
preferred to follow the reasoning in the 
Said decision. We fee] that the reasoning 
in these decisions is better than the rea- 
soning in the Rangoon decision. The rea- 
soning in these decisions is more in at- 
cord with interests of justice than the 
reasoning in the Rangoon decision. There- 
fore, the petitioner is entitled to file a 
petition in forma pauperis for review of 
the judgment in a case like this, where 
he was allowed to appeal in forma pau- 
peris: in other words, such a petition is 
maintainable in law: to such a petition, 
to put it differently, Order 44 of the Code 
of Civil Procedure must apply. 


6. Now arises the question whe- 
ther the present application for leave 
should be allowed. Order 44 of the Code 
of Civil Procedure provides for applica- 
tions for leave to appeal in forma pau- 
peris and sub-rule (2) of Rule 1 states 
that the appellate Court, after fixing a 
day for hearing the application or his 
pleader and hearing him accordingly if 
he appears on that day, and upon a peru- 
sal of the application and of the judg- 
ment and decree appealed from, shall re- 
ject the application unless it sees reason 
to think “that the decree is contrary to 
liaw or to some usage having the force 
of law. or is otherwise erroneous or un- 
just”. This shows that, though a per- 
son is entitled to file an application for 
leave to appeal in forma pauperis. such 
an application will be allowed only if 
the conditions mentioned above are satis- 
fied. The same principle must apply in 
the case of an application for leave to 
file a review petition in forma pauperis. 
Order 47 of the Code provides for review 
petitions; and that provision lays down, 
inter alia, that a review petition may be 
allowed if there is some mistake or error 
apparent on the face of the record or for 
any other sufficient reason. That being 
the scope of the petition for review it- 
self, unless there is some error or mis- 
take apparent on the face of the record 
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or there is any other sufficient reason, a 
petition for review cannot be admitted — 
more so an application for leave to file 
a petition for review in forma pauperis. 


7. The petitioner filed an original 

petition for grant of probate of a will 
Er P-1) alleged to have been executed 
by the late Fr. C. K. Mattom on 14th 
November 1966; this petition was num- 
bered subsequently as an original suit. 
The first respondent filed another original 
petition for probate of an earlier will 
(Ex. D-2) said to have been executed by 
the same Fr, Mattom on lst October 
1955. Both the matters were heard to- 
gether; and the lower Court held that 
Ex. P-1 was a forgery and granted pro- 
bate of Ex, D-2, the earlier will. In the 
appeals before us. these decisions were 
challenged by the petitioner; and after 
considering the entire evidence and cir- 
cumstances, we came to the conclusion 
that the decisions of the lower Court 
were correct. Though elaborate grounds 
have been raised in the petition for re- 
view, none of them discloses that there 
is a mistake or error apparent on the 
face of the record. No other sufficient 
reason is also indicated to admit the re- 
view petition. In such circumstances, 
the application for leave to file a review! 
petition in forma pauperis cannot be ad- 
mitted. 

8 -The petition is rejected. 

Petition rejected. 
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of Kerala and others, Respondents. 
O. P. No. 748 of 1970. D/- 16-2-1973. 
Index Note:— (A) Constitution of 
India Articles 226 and 227 — Writ of 
Certiorari — Government’s fixing extent 
of liability being beyond the scope of 
the contract. such fixation and subsequent 

recovery order is liable to be quashed. 

Brief Note:— (A) No man can be a 
judge of his own cause. Under the con- 
tract with the Government servant, the 
Government was not an arbitrator nor 
was any power conferred on it to fix the 
liability. The liability for damages and 
the power to fix the extent of damage are 
entirely distinct. On the provisions of 
the contract alone Government was in- 
competent to take unilateral decision and 
fix the liability of the petitioner. 1926 

AC 586 and (1934) 1 Ch 423. Ref. 
(Paras 3 and 4) 
Index Note :— (B) Contempt of Court 
High Court’s direction to reconsider — 
Government’s refusal to reconsider the 
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matter saying it to be unnecessary 
amounts to flouting the order of Court. 


(Para 2) 

Cases Referred: Chronological Paras 
(1934) 1 Ch 423 = 103 LJ Ch 52, 

Wingrove v. Morgan 4 


(1926) AC 586 = 95 LJ KB 730, 
Frome United Breweries Co, Ltd. 
v, Keepers of the Peace and 
Justices for County Borough of 


Ba 
(1889) 43 Ch D 379, Leeson v. Gen. 
Council of Medical Education : 
K. Chandrasekharan and T. Chandra- 
sekhara Menon, for Petitioner; Govern- 
ment Pleader, for Respondents. 


ORDER :— What is sought to be 
quashed here in Ext, P-19-order dated 
November 27, 1969 of the State Govern- 
ment, the first respondent, and certain 
proceedings which preceded it, From 
May 2. 1958 to June 9, 1960 the peti- 
tioner was a Godown Keeper in the 
Foodgrains depot at Ponnani under the 
Civil Supplies Department. During that 
period there was shortage in the stock 
of rice in that depot. By orders passed 
by the first respondent and the Board of 
Revenue the second respondent, the liabi- 
lity of the petitioner for the shortage 
in the stock of rice was first fixed as 
Rs, 8,004.22. Later, on the recommenda- 
tion of the Board of Revenue. the Gov- 
ernment passed Exhibit P-ll-order on 
August 27, 1963 enhancing the rate of 
shortage or shrinkage allowance in the 
case of Palghat milled rice. Consequent 
on that the Board of Revenue sent 
Ex. P-12 communication dated February 
5. 1964 to the District Collector, Alleppey, 
the third respondent. informing him that 
the petitioner’s liability for the shortage 
of rice found in the depot had been re- 
duced from Rs. 8004.22 to Rs. 2703.26. 
when he was informed of it the petitioner 
sent first, Ext. P-13 representation on 
June 4, 1964 and then Ext, P-14 repre- 
sentation on October 20, 1964 to the Gov- 
ernment stating that the shortage found 
was not on account of any fault of his. 
The Government in its turn informed him 
by Ext. P-15 on September 19, 1966 that 
no further consideration was possible in 
his case. On September 26, 1966 the 
Board of Revenue by Ext, P-16 informed 
the District Collector that the security 
amount offered by the petitioner had 
been adjusted towards the money due 
from him and requested the District Col- 
lector to recover from the petitioner’s 
pay the balance due from him. The Dis- 
trict Collector sent a copy of that com- 
munication to the petitioner. On October 
17, 1966 the petitioner filed before this 
Court O. P. 3741 of 1966 for quashing the 
proceedings which culminated in Exhi- 
bit P-16 order. That was dismissed. 
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From that Writ Appeal No. 229 of 1966 
was filed. In disposing of that Writ Ap- 
peal on August 1, 1967 by Ext. P-17 
judgment, a Division Bench of this Court 
observed that the petitioner proposed to 
move the Government for relief on the 
basis of some relevant materials and 
directed the Government to consider the 
representation when made. and dispose 
of the same untrammelled by the deci- 
sion under appeal. On September 1, 1967 
the petitioner sent Ext. P-18 representa- 
tion to the Government. It was that that 
was disposed of by the Government on 
November 27. 1969 by Ext, P-19 order. 

2. Even at the outset it has to be 
said that the disposal by the Government 
of Ext. P-18 representation by Ext. P-19 
order was in utter disregard of the direc- 
tion given by this Court in Ext. P-17 
judgment. Ext. P-17 judgment reads: 

“The appellant proposes to move 
Government for relief. on the basis of 
Ext. P-6 and other relevant materials. 
Government will consider the representa- 
tion when made, and dispose of the same 
untrammelled by the decision under ap- 
peal, The writ appeal is disposed of as 
above. The appellant will be free to 
move this Court afresh, if so advised, at 
a later stage. No costs.” 
and the material portion of Ext, P-19 
order reads: 

wanseoewees I am to inform you that no 
reconsideration of the petition is neces- 
sary. The petition is rejected ............ 
The Government had already taken a de- 
cision against the petitioner. The repre- 
sentation that he proposed to make there- 
after was for reconsideration of the 
matter and it was that this Court direct- 
ed the Government to consider meaning 
reconsideration. Grounds to show that 
the previous decision was wrong were 
given by him in Ext. P-18 representation 
for reconsideration. It was stated in it 
that he had not violated any of the terms 
of the bond he had executed in favour 
of the Government and that no show- 
cause notice was issued to him in fixing 
the rate of shortage allowance. The Gov- 
ernment said in Ext. P-19 order that no 
reconsideration was necessary. To say 
that on reconsideration of the matter in 
the light of the grounds in Ext. P-18 the 
previous decision cannot be altered is one 
thing, but to say that no reconsideration 
is necessary at all is another. It was 
because this Court found that reconside- 
ration was necessary that that was 
ordered. Refusing to reconsider saying 
it is unnecessary is flouting the order of 
Court and showing scant respect to Court. 

3. The petitioner is a Government 
Servant. For misconduct it is the Kerala 
Civil Services (Classification, Control and 
Appeal) Rules. 1960 that apply to him. 
The Government in this particular case 
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did not consider it necessary to proceed 
against him under those Rules. Instead 
it resorted to Ext. P-1 contract with him 
when he entered service in the Civil 
Supplies Department. It is paragraph 4 
of Ext. P-1 which reads thus: 


“That the said bounden doth hereby 
covenant and agree with the party here- 
to of the second part that. in the event 
of any loss or damage being caused to 
the Government by any act, omission, 
neglect, carelessness, misconduct or dis- 
honesty on the part of the said boun- 
den, he the said bounden shall make 
good to the Government such loss or 
damage in full, immediately on receipt 
of notice in writing from the vern- 
ment as to the amount of such loss or 
damage and that on his failure to so pay 
up the amount, it shall be lawful and 
competent to the Government to re- 
cover same from him as arrears of Pub- 
lic Revenue under the provisions of the 
Revenue Recovery Act for the time be- 
ing in force or in any other manner that 
may commend itself to the Government. 
that is relied upon by the learned Gov- 
ernment Pleader to justify the fixation 
by the Government of the liability of 
the petitioner. No doubt that provides 
for recovery of loss or damages conse- 
quent on any act or omission on the part 
of the petitioner. But there is no indi- 
cation anywhere in the contract as to 
how the Government would fix the ex- 
tent of the liability. In the contract the 
Government has not been made an arbi- 
trator and no power is conferred on the 
Government to fix the liability. The 
liability for damages and the power ta 
fix the extent of the damage are entire~ 
ly different things. Consequently on the 
strength of the provisions of the con~ 
tract alone it is incompetent for the 
Government to take a one-sided deci- 
sion and fix the liability of the peti 
tioner. 

4, That no man can be a judge 
in his own cause is a rule of natural 
equity which has to be held sacred, In 
a dispute about a contract a person cans 
not be both a party and a Judge. If he 
is a party he cannot sit or act as a Judge 
and if he does so the whole decision is 
vitiated. In Frome United Breweries Co. 
Ltd. v. Keepers of the Peace and Justi- 
ces for County ‘Borough of Bath, 1926 AC 
586, Lord Atkinson said: 


“Then why is an adjudication in 
which gentlemen have acted both as 
judges and accusers at the same time to 
be upheld? There is a sequence of aux 
thority holding that it cannot be, and it 
sufficies to quote a passage from the 
judgment of Cotton L. J. in the case 
above named, in which he says ( (1889) 
43 Ch D 379). ‘Of course the rule is very; 
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plain, that no man can be plaintiff on 
prosecutor in any action and at the same 
time sit in judgment to decide in that 
particular case, either in his own case, on 
in any case where he brings forward the 
accusation or complaint in which the 
order is made.’ And yet this is precisely. 
what, in the present case, the three 
councillors have done.” 

The old view was that even Acts of the 
Legislature if they made a man judge 
in his own cause were void but that has 
changed. In the 10th Edition of Broom’s 
Legal Maxims it is stated at page 72 as 
follows: 

“Hobart, C. J.. is reported to have 

said that “even an Act of Parliament 
made against natural equity. as to make 
aman a judge in his own cause, is void 
in itself; for jura naturoe sunt immuta~ 
bilia and they are leges legum.” But als 
though it is contrary to the general rule 
to make a person judge in his own cause, 
“the legislature can, and no doubt in a 
proper case would. depart from that 
general rule,” and an intention to do so 
being clearly expressed, the Courts giva 
effect to their enactment.” 
Provisions in legislative enactments to 
that effect cannot be readily inferred. 
Unless that is the only possible interpre- 
tation such an interpretation should nof 
be made. Bennett, J. said in Wingrove v. 
Morgan, (1934) 1 Ch 423: 

“The question to be decided may bs 

whether the property of one of the 
King’s subjects remains his or is vested 
in the Welsh Commissioners, and tha 
argument is that the effect of the langu- 
age in Section 11 of the Act is to consti+ 
tute the Welsh Commissioners the sole 
judges of that question, Parliament, of 
course, may have made a party to a dis« 
pute judges in their own cause, but if 
seems to me that one would need very 
plain language before one could conclude 
that that was the intention of Parlia~ 
ment, and, in my judgment, that inter- 
pretation ought not to be put upon the 
language which one finds in Section 11 
unless that is the only possible interpre-+ 
tation.” 
If strict interpretation is necessary in 
the case of even legislative enactments 
tending to make parties to disputes 
Judges in such disputes there are strong- 
er reasons for similar interpretation in 
the case of contracts with similar provi= 
sions and in the present case there is no 
provision in the contract making the 
Government Judge in deciding the eg- 
tent of liability. 

5. Assuming that the petitioner 
has under the contract agreed to the 
Government deciding the extent of liabi- 
lity even then the decision of the Gov- 
ernment is arbitrary. Rice in the Pon» 
mani depot was of three kinds, Palghat 
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milled rice, Andhra milled rice and 
Burma rice, There can be shrinkage in 
the stock of each kind of rice and that 
for several reasons. Some of them have 
been given in detail in Ext, P-13 repre- 
sentation that the petitioner made to the 
Government on June 4, 1964. Weather 
change and unscientific stacking can be 
cited as two instances, Seasonal changes 
affect the weight of rice. Rice when dry 
would not have the same weight as 
when it is wet. If rice is scientifically 
stacked shrinkage would be less. In Ext. 
P-6 remarks of the Depot Officer, Pon- 
nani, sent to the Board of Revenue he 
specifically said that the shortage was 
not due to any negligence or mischief on 
the part of any godown keeper there 
and that it was due to natural causes. 
In that he said that if proper attention 
had been bestowed on the quality of 
the rice by the Entomologist at the time 
of purchase shortage could have been 
avoided to some extent. In Ext. P-4 re- 
port the Entomologist in turn informed 
the District Collector that shrinkage 
could happen in several ways and that 
authorities in India on rice were agreed 
that in rice there may be shrinkage to 
the extent of three per cent. On the 
basis of the petitioners representation 
the Board of Revenue recommended a 
particular rate for shrinkage in the case 
of rice, but confined it to Palghat milled 
Tice and that was accepted by the Gov- 
ernment in Ext. P-11 order. It was on 
the basis of that order that the Hability 
of the petitioner was reduced to Rupees 
2703.26. The fixation in Ext, P-11 of the 
percentage for shrinkage in the case of 
rice is arbitrary. Further it is confined 
to Palghat milled rice although allow- 
ance of 3% for shrinkage applies to all 
kinds of rice in the whole of India. 
Burma rice stocked in the Ponnani depot, 
when checked, was found to be far in 
excess in weight, If the petitioner is to 
fncur a liability for the shrinkage in 
Palghat and Andhra milled rice he should 
get credit for increase in weight of 
Burma rice. But for increase in weight 
he is not entitled to get credit. If that 
be so he cannot incur a liability for 
shrinkage on account of natural causes 
also, In Ext. P-9 order of Government 
fixing the liability of the petitioner while 
shortage in certain stocks of rice was 
taken into account credit was not given 
to him for the excess found in other 
stocks, The excess found was ordered to 
be credited to Government. It cannot be 
that on account of natural causes when 
weight increases Government can take 
advantage of it and when it decreases 
Government can make the godown keep- 
ers liable for it. 

6. It is seen from Exts. P-20 to 
P-22 filed along with the reply affidavit 
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that in the case of fixation of liability 
of certain employees for the shrinkage 
in the stock of rice in some other depots 
the Government after fixing the liability 
later on absolved 
them from liability. 

7. For the reasons mentioned 
above the orders of the Government fix- 
ing the liability of the petitioner for the 
shortage in the stock of rice in the Food 
Grains Depot, Ponnani, and the proceed- 
ings subsequent to that culminating in 
Ext, P-19 order are quashed as prayed 
for in this Original Petition. The peti- 
tioner is allowed to recover his costs 
from the respondents, 

Petition allowed. 
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The Regional Transport Officer, Ko- 
zhikode. Petitioner v. N., V. Motor Ser- 
vice, Kozhikode and others, Respondents. 

C. R. P. Nos. 1606 to 1609 of 1972, 
D/- 14-2-1973. 

Index Note:— (A) Civil P. C. (1908), 
S. 115 — Composite order inter alia hold- 
ing against rejection of suit — No appeal 
provided against such order — Interfer- 
ence in revision — Propriety. 

Brief Note:— (A) Where the order 
not only disposed of application for in- 
junction but also held that the suit need 
not be rejected and the latter part of the 
order was not appealable, the question in- 
volved being one of jurisdiction, it would 
be proper for the High Court to inter- 
fere in revision if it found that there was 
erroneous exercise of jurisdiction. 

(Para 5) 

Index Note:— (B) Civil P. C. (1908), 
S. 80 — Act purported to be done in offi- 
cial capacity — What is. 


Brief Note:— (B) Where the plain- 
tiffs transport operators, admitted in the 
plaint itself that the Regional Transport 
Officer called for the registration certifi- 
cates of the plaintiffs and made endorse- 
ments therein as to the amount of tax 
payable, which he was competent to do 
in the performance of his official duties, 
the officer must be deemed to have pur- 
ported to act only as a public officer and 
his action could be challenged only after 
a notice under Section 80. AIR 1948 PC 
128; AIR 1940 PC 54 and AIR 1948 PC 
156. Followed, (Paras 7, 9) 

Index Note:— (C) Civil P. C. (1908), 
S. 80 — Non-compliance with S. 80 — 
Suit can be dismissed — Duty of Court. 

Brief Note:— (C) The suit can be 
dismissed if it is barred due to non-com~ 
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pliance with provisions of Section 80. 
However as the dismissal of suit visits 
the plaintiff with more disadvantages 
than the rejection of the plaint it is to 
the advantage of the plaintiff to have 
the plaint rejected since in that case, 
further suit on the same cause of action 
is not barred. (Case law discussed), 
(Para 12) 


Index Note:— (D) Civil P. C. (1908), 
QO. 39, R. 1 — Issue of interim injunction 
-— Factors to be considered by court. 


Brief Note:-— (D) The Court before 
granting an interim injunction must con- 
sider whether the plaintiff has been 
honest. If he comes to Court with a very 
material averment which turns out to be 
false, The court should be slow in exer- 
cising its power in favour of the plain- 
tiff, (Para 15) 
Cases Referred: Chronological 
1973 Tax LR 2199 = 1972 Ker LT 

564. Mayilvahanam Motor Service 
v. State of Kerala 
AIR 1969 Ker 130 = ILR (1968) 2 
Ker 153. Thomman v. Regional 
Transport Officer, Ernakulam 
ILR (1962) 1 Ker 479 = 1962 Ker LJ 
360, State of Kerala v. Sankaran 
1959 Ker LT 938 = 1959 Ker LJ 
1031, Chalakudy Bank Lid. v. 
Kunju Vareed 12 
AIR 1948 PC 128 = 75 Ind App 41, 
H. H. B. Gill v. The King 
AIR 1948 PC 156 = 75 Ind App 185, 
Albert West Meads v. The King 
AIR 1947 Mad 64 = (1946) 2 Mad LJ 
65. Governor General of India v. 
U. Raghunandan Shenoy 12 
AIR 1940 PC 54 = 67 Ind App 122, 
Hori Ram Singh v. Emperor 
AIR 1918 Mad 62 = 7 Mad LW 586 


Paras 
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(FB), Samanthalakoti Reddi v. 
Pothuri Subbiah 10 
Govt. Pleader, for Petitioner; S. 


Easwara Iyer and E. Subramoni, for Res- 
pondents. 


ORDER :— Though the High Court 
is vested with jurisdiction to call for the 
records of a case decided by any sub- 
ordinate Court suo motu, it is not often 
that this power is exercised since. gene- 
rally, it is left to the parties to resort to 
the appellate court or the revisional 
court on their initiative. But this Court 
has. in these proceedings. taken up in 
revision suo motu, the orders of the 
Court below passed on interim applica- 
tions moved before that court when this 
Court was moved by C. M. P. No. 13513 
of 1972 to transfer four cases pending in 
the Court of Munsiff, Kozhikode-I to 
the file of this Court. This motion was 
made by the Regional Transport Officer, 
Kozhikode under certain peculiar cir- 
cumstances and I think it is profitable to 
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state those circumstances here to under 
stand the background of the suits in 
pn the interim applications were 
ed. p 
2. The Kerala Motor Vehicles 
(Taxation of Passengers and Goods) Act 
25 of 1963. (hereinafter called as “the 
Act”) came into force on 1-7-1963. That 
Act levied a tax on all passengers, lug~ 
gage and goods carried by stage carriages 
and goods transported by public carri« 
ages. Eversince the passing of this ens 
actment, it has been subjected to repeat~ 
ed attacks in this Court on the ground of 
constitutional invalidity. A good number 
of operators approached this Court by 
means of petitions under Article 226 of 
the Constitution of India and obtained 
stay of collection of tax with the result 
in the case of such operators the tax 
under the Act is due for several years 
and in the case of some from the com- 
mencement of the Act itself. Ultimately 
the matter was considered by this Court 
in Thomman v. Regional Transport Offi- 
cer, Ernakulam, AIR 1969 Ker 130. IE 
was held by this Court that the inci« 
dence of tax under the enactment was 
not on the operators but on the passen- 
gers and goods and that was well within 
the competence of the State Legislature. 
The contention that the statute infring- 
ed Aricles 14 and 19 of the Constitution 
of India was rejected by this Court. But 
the Court directed that provision must 
be made for the collection of the tax 
from the passenger as tax specifying the 
quantum calculated and computed on the 
basis of the provisions in the Act, The 
Government was directed that this should 
be done as expeditiously as possible. 
Thereafter Government issued a 
notification dated 29-4-1968 in a draft 
form purporting to give directions to the 
State Transport Authority. That draft 
notification purported to clarify that the 
fare rate fixed from 1-7-1963 was inclu- 
sive of tax and that such tax is collect« 
ed from the passengers. That notification 
was attacked in this Court, But this 
Court dismissed the petitions challenging 
the notification on the assurance given 
by the Government that enforcement of 
tax will not be made pursuant to it. Act 
34 of 1971 which amended the parent 
Act purported to remedy the situation. 
That again was attacked before this 
Court by a good number of operators 
and this Court. in the decision in Mayil- 
vahanam Motor Service v. State of Ke- 
rala. 1972 Ker LT 564 = (1973 Tax LR 
2199) dismissed the petitions. It is said 
that there are some appeals pending in 
the Supreme Court against these dismis- 
sals. It is also said that the Supreme 
Court was moved by some of the opera~ 
tors for stay. It also appears that when 
the authorities moved to collect the tax 
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from the operators after all these pro- 
ceedings, that naturally met with oppo- 
sition from the operators, who, by this 
time, had heavy arrears to pay. They 
adopted an agitational approach to the 
problem. That forced the Government to 
consider the question of giving some re- 
lief in the matter of payment, Section 4 
of the Act provides for composition of 
the tax payable by an operator and the 
conditions under which such composition 
is to be allowed are specified in the sche~ 
dule to the Act. Clause 3 of the schedule 
specifies the method of composition and 
clause 4 which was added to the Origi- 
nal Schedule by notification dated 16th 
April, 1968 provides that Government 
may. if in its opinion it is necessary in 
the public interest so to do, by notifica- 
tion in Government Gazette. grant ex- 
tension of time for payment of the com- 
position fee in relation to any quarter 
and in respect of any vehicle. Purport- 
ing to exercise powers under this clause 
of the schedule. the Government granted 
relief to all the operaturs by permitting 
them to pay the amount due from them 
as arrears of tax in several instalments 
and many operators. it is said, have 
taken advantage of this. 


3. The plaintiffs in the four suits 
in the Court of the Munsiff Kozhikode-I 
are all operators of vehicles which at- 
tract tax under the Act, All the suits 
are similar in character and the allega- 
tions in all the suits are identical. The 
suits are for permanent injunction re- 
straining the defendant in the suits. the 
Regional Transport Officer, Kozhikode, 
and persons acting under his directions 
from assessing tax otherwise than in ac- 
cordance with the provisions of the Act 
and from taking or continuing any steps 
under the Revenue Recovery Act or by 
prosecution or by any other method to 
realise any amount from the plaintiffs as 
tax under the Act, The plaints appear 
to be quite simple. The relevant aver- 
ments in the plaint are that the plaintiff 
has not applied to the officer for compo- 
sition under Section 4 of the Act, which 


alone gives jurisdiction to impose the 
fees due by way of composition, the 
prescribed officer has not taken any 


steps to assess or recover any tax, that 
the defendant has directed to produce 
registration certificate of the stage carri- 
age owned by the plaintiff and when 
they were produced. endorsements were 
made therein stating that certain amounts 
were due as tax and that act of en- 
dorsement is not within the power of 
the officer concerned. 


These are the only relevant aver-~ 
ments in the plaint and it is on these 
that the court has been approached to 
stay recovery of tax. Interim orders were 
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passed by the Court staying the collec“ 
tion of tax. Thereupon the respondent 
appeared and filed counter-affidavits in 
these cases stating that the plaintiffs in 
the suits have filed compounding appli-« 
cations under Section 4 of the Act, that 
these applications were considered and 
pursuant to the provisions in the Sche- 
dule to the Act tax was levied in ac- 
cordance with the compounding  appli- 
cations and such tax is now sought to 
be recovered, Therefore, according to the 
respondent, there is no scope for any 
injunction. The repondent also moved a 
petition in all the cases praying that the 
plaint may be rejected under the provi- 
sions of Order VII, Rule 11 (d) of the 
Code of Civil Procedure, It was contend- 
ed that on the facts disclosed and aver- 
ments made the suit must be found to 
be barred by the provision in Section 80 
of the Civil Procedure Code. It was an 
act of a public officer carried out in his 
official capacity that was impugned in 
the suit and no notice under Section 80 
of the Code of Civil Procedure was serv- 
ed in accordance with the section prior 
to the filing of the suit which was con« 
tended to be mandatory. The Court be- 
low. by a common order, dismissed the 
applications for rejection of the plaints 
and made the injunction order absolute. 
This is the order which is taken up in 
revision by this Court and that was so 
taken up when the petition for transfer 
of cases came up before this Court. 


4, It is not disputed that suits 
exactly with similar averments have 
been filed in several courts of the State 
and several interim orders are obtained 
restraining the collection of tax. ‘The 
State. was. therefore, anxious that the 
suits should be transferred to this Court 
and tried by this Court considering the 
huge amount of tax and the consequen- 
ces of injunction being granted in the 
several suits filed in the various courts 
in this State. In the alternative it was 
prayed that all the cases may be trans- 
ferred to any one District Court in the 
State. At the hearing it was contended 
that the suits were frivolous and that be- 
ing the case the attempt to put off the 
recovery of tax was without good faith 
and for that reason the order granting 
injunction was not justifiable. After 
hearing both parties this Court decided 
to call for the records of the injunction 
matter under Section 115 of the Code of 
Civil Procedure and counsel for the res- 
Pondents who are the plaintiffs in the 
four suits, agreed to take notice of the 
revisions, Accordingly the propriety of 
the order passed by the Court below was 
examined by this Court. 


5. An appeal does, no doubt. lie 
against the order of injunction operative 
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pending disposal of the suit. But that 
appeal lies not to this Court, but to the 
Subordinate Judge’s Court of Kozhikode. 
Against the decision of that court this 
Court can be approached provided there 
is jurisdictional error in the order sought 
to be revised. The order on which notice 
of revision was taken by the respondent 
is an order not only disposing of the ap- 
plications for injunction, but also hold- 
ing that the suit need not be rejected 
under Order VII, Rule 11 (d) of the Civil 
Procedure Code. Against this order there 
is no appeal and the question involved 
being one of jurisdiction, if this Court 
finds that there has been erroneous exer- 
cise of such jurisdiction it would be 
proper for this Court to interfere in re- 
vision. , 


6. That there has been no issue 
of notice under S, 80 of the Code of Civil 
Procedure is not in dispute. The Act and 
in particular the Schedule to the Act 
provides for determining the composi- 
tion fee payable by an operator. That 
is so determined and endorsement is 
made in the certificates of registration of 
the vehicle showing the quarterly amount 
of composition fee payable, The Regional 
Transport Officer is the authority com- 
petent to make this endorsement. Once 
such endorsement is made the liability to 
pay the composition fee as shown in the 
endorsement arises. Such composition fee 
shall be paid in the treasury concerned 
within 14 days of every month. On fail- 
ure to pay such composition fee within 
that period the application for permit 
may be deemed to be rejected for the 
period for which the composition fee 
should be paid within the prescribed 
period, 


7. The allegations ïn the plaint 
show that the officer, who is competent 
to call for the registration certificates to 
make endorsements therein have duly 
called for such certificates, They had 
been produced. Endorsements had been 
made thereon and attempt is made to 
recover tax pursuant to such endorse- 
ments. The allegation made as a basis 
for challenging the propriety of the act 
of the Regional Transport Officer, is that 
such compounding has been levied with- 
out any application in that behalf, a plea 
that has been proved to be false. In the 
counter-affidavit the respondent has cate- 
gorically stated that applications for 
compounding have been made by all the 
plaintiffs. To the petitions filed under 
O. VIL Rule 11 (d) of the Code of Civil 
Procedure the plaintiffs filed an objec: 
tion denying certain of the averments 
made by the Regional Transport Officer. 
There is no reply to the averments in 
the counter-affidavit of the Regional 
. Transport Officer specially mentioning 
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about the filing of the compounding ap- 
plications. In fact some of them va 
been produced in the case. Exts, B-4 to 
B-7 are the compounding applications in 
respect of three of the four plaintiffs, 
two of them in respect of the vehicles of 
the plaintiff in O. S. 516 of 1972, one in 
respect of the vehicle of the plaintiff in 
O. S. 522 of 1972 and yet another of the | 
vehicle of the plaintiff in O. S, No, 518 

of 1972. There is no answer as to Jaw 
and why the plaintiffs have made aver- 
ments that no compounding applications 
were made. I am told that the same 
averments have been made in all the 
courts in all similar suits filed and it is 
a copy of the same plaint that is being 


‘so filed. Of course, that is not a matter 


with which I am concerned. But it is evi- 
dent that the allegation that no appli- 
cations have been made for compound- 
ing cannot be accepted, when it is seen 
that applications have been filed and 
there is a counter-affidavit filed by the 
respondent. that they have been so filed. 
But that is not material when I consider 
the question as to whether the suit is 
barred by law. That is because irrespecs 
tive of the question as to the filing of 
the compounding application, if the Re- 
gional Transport Officer by endorsement 
in the registration certificate showed 
that there was application for compound~ 
ing, that would be an act done by him 
purporting to be in his official capacity. 
The correctness. regularity and propriety 
of this conduct is not the basis for de- 
termining whether he has purported to 
act in his official capacity. 


8. Before the court below, in an- 
swer to the contention that the plaint 
was liable to be rejected for want of 
notice under Section 80 of the Code of 
Civil Procedure, it was argued that no 
such notice was necessary. because this 
was not a case where the Regional 
Transport Officer acted as such or pur- 
ported to act as such in making the en- 
dorsement on the registration certificate. 
The court below has held that notice 
under Section 80 of the Code of Civil 
Procedure was not necessary. Therefore, 
I have to examine the correctness of this 
view. 

o ë H Section 80 of the Code of Civil 
Procedure reads: 


“80. No sut shall be instituted 
against the Government (including the 
Government of the State of Jammu and 
Kashmir) or against a public officer in 
respect of any act purporting to be done 
by such public officer in his official capa- 
city, until the expiration of two months 
mext after notice in writing has been de- 
livered to, or left at the office of— 

(a) in the case of a suit against the 
Central Government, except where it re- 


1973 


lates to a railway, a Secretary to that 
Government; 

(b) in the case of a suit against the 
Central Government, where it relates to 
a railway, the General Manager of that 
railway: 


(bb) in the case of a suit against the 
Government of the State of Jammu and 
Kashmir, the Chief Secretary to that 
Government or any other officer autho- 
rised by that Government in this be- 


(c) In the case of a suit against any 
other State Government, a Secretary to 
that Government or the Collector of the 
District. 

(d) x x x x 
and. in the case of a public officer, delix 
vered to him or left at his office, stating 
the cause of action, the name descrip- 
tion and place of residence of the plain- 
tiff and the relief which he claims: and 
the plaint shall contain a statement that 
such notice has been so delivered or left.” 
In the case of a suit against the Govern- 
ment no suit shall be filed until after 
the expiration of two months after a 
motice is served. But in the case of a 
suit against a public officer, such a notice 
would be necessary only if the suit hap- 
pens to be “in respect of any act pur- 
porting to be done by such public offi- 
cer in his official capacity.” I do not 
think there is scope for any controversy 
over the meaning of the term “purport- 
ing to be done in the official capacity” 
in view of the clear pronouncement by 
the Privy Council in H. H. B. Gill v. The 
King, AIR 1948 PC 128. The Court was 
considering the words “in respect of any 
act done or purporting to be done in the 
execution of his duty as a servant of the 
Crown” in Section 270, Government of 
India Act, 1935. Dealing with this the 
Privy Council said— 


“A public servant can only be said 
to act or to purport to act in the dis- 
charge of his official duty. if his act is 
such as to lie within the scope of his 
official duty. Thus a Judge neither acts 
nor purports to act as a Judge in receiv- 
ing a bribe though the judgment which 
he delivers may be such an act; nor does 
a Government medical officer act or pura 
port to act as a public servant in pick- 
ing the pocket of a patient whom he is 
examining, though the examination itself 
may be such an act. The test may well 
be whether the public servant, if chal- 
lenged, can reasonably claim that, what 
he does, he does in virtue of his office. 
Applying such a test to the present case, 
it seems clear that Gill could not justify 
the acts in respect of which he was 
charged as acts done by him by virtue 
of the office that he held. Without fur- 
ther examination of the authorities 
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their Lordships, finding themselves in 
general agreement with the. opinion of 
the Federal Court in the case cited think 
it sufficient to say that in their opinion 
no sanction under Section 197, Criminal 
P. C., was needed.” 


The same view was reiterated by the 
Privy Council in the decisions in Hori 
Ram Singh v. Emperor, AIR 1940 PC 54 
and also in Albert West Meads v. The 
King, AIR 1948 PC 156. It appears to be 
quite clear that if a public servant acts 
in his capacity as a public servant in 
regard to any act in the discharge of his 
official functions that would be an act 
which would be covered by Section 80 
of the Code of Civil Procedure. The duty 
of the Regional Transport Officer is to 
consider the compounding applications 
and make endorsement in registration 
certificates as to the compounding fee 
payable and also initiate such proceed- 
ings as are necessary for recovery of the 
tax. In passing an order levying the 
compounding fee he may sometimes go 
wrong. He may assess higher compound- 
ing fee. He may, by mistake, levy a com- 
pounding fee over again. But all these 
are done by him not in the capacity of 
an ordinary citizen, but only because he 
happens to hold the office of the Regional 
Transport Officer and he purports to act 
in that capacity, The question whether 
his act could be challenged as not quite 
proper in the sense there was error of 
judgment in the exercise of his autho- 
rity is not a matter relevant in the con~ 
text. He purports to act in his capacity 
of a public officer. Therefore, so long as 
the plaintiffs have admitted in the plaint 
itself that registration certificates were 
called for by the Regional Transport Offi- 
cer and endorsement made therein as to 
the amount of tax payable, which the 
Regional Transport Officer is competent 
to do in the performance of his official 
duties he has purported to act only as 
a public officer and hence his action 
could be challenged by way of suit only 
after issue of notice under Section 80 of 
the Code of Civil Procedure. On the alle- 
gations in the plaint the suit squarely 
attracts the provisions of Section 80 of 
the Code. 


10. In the decision in Samanthala 
Koti Reddi v. Pothuri Subbiah, AIR 1918 
Mad 62 a Full Bench of the Madras 
High Court considered the scope of Sec- 
tion 80 of the Code of Civil Procedure. 
Sadasiva Aiyar, J, said— 


“The usual way in which such an 
intention is conveyed to the minds of 
others is by the officer openly declaring 
at or about the time of the doing of the 
act that he was acting in his official 
capacity, and by the “act” being in its 
nature such as is done by a person in 
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such an official position and not by a 
mere private individual, In most cases, 
his conduct and declarations at or about 
the time of doing of the act and the 
nature of the act would be conclusive as 
to their conveying to the minds of those 
who become cognisant of the act that 
it was done in his official capacity. An 
act done by publie officer would “pur- 
port” to be an act done in his official 
capacity, not only if it was properly and 
rightly done by him in such capacity 
and within his powers, but also if it has 
such a reasonable resemblance (though 
a false or pretended resemblance) to a 
proper and right act that ordinary per- 
sons could reasonably conclude from the 
character of the acts and from the na- 
ture of his official powers and duties 
that it was done in his official capacity.” 
Of course the mere fact that a person 
holding a public office does not enable 
him to abuse his powers. Cases of such 
abuse may not be cases where actually 
the public officer could be said to be 
acting in his official capacity. Referring 
to such cases the learned Judge said:— 

“But if the act done is so outrageous 
and extraordinary that no reasonable 
man could detect in it any resemblance 
to any act which the powers of such an 
officer could allow him to do on the facts 
as represented and declared by such offi- 
cer, his mere allegation that he did the 
act in his official capacity would not 
suffice.” 


Learned counsel for the plaintiffs who 
possibly was responsible for the drafting 
of the plaint had perhaps this decision 
of Sadasiva Aiyar, J. in view when he 
gave shape to the averments in para- 
graph 7 of these plaints. The following 
averment is seen made: 


“The act done by the defendant is 
so Outrageous and extraordinary that no 
reasonable man could detect in it any 
resemblance to any act which the powers 
of the prescribed officer under Kerala 
Act 25 of 1963 could allow him to do.” 
But there are no averments to justify 
the statement that the conduct of the 
defendant was outrageous and extraordi- 
nary. 


Ii. Coming to the cases before 
me, I find that there are allegations in 
the plaint which clearly attract the pro- 
visions of Section 80 of the Code. All 
the acts which the defendant is said to 
have done and which are said to have 
resulted in the proceedings for recovery 
sought to be restrained are acts which 
the Regional Transport Officer is to per- 
form in the discharge of his official 
duties. Therefore, the allegations only 
indicate the exercise of powers by the 
defendant in this suit in the discharge 
of his official functions, The correctness 
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or the propriety of his act need not be 
considered when one is at the question 
whether he was acting as a public off- 
cer. Therefore, irrespective of anything 
that has been said by way of comment 
in the plaint, on the facts, I should hold 
that the defendant was acting as a pub- 
lie officer in endorsing on the registra- 
tion certificate and initiating action for 
recovery. It, therefore, necessarily fol- 
lows that this is a case in which a notice 
of suit should have been given under 
Section 80 of the Code of Civil Proce- 
dure. That has not been so given and, 
therefore, the suit is barred by law, 
namely, by Section 80 of the Code. 
Order VII, Rule 11 (d) provides that the 
plaint shall be rejected in such a case 
and if that be the case there is no 
reason why the defendants application 
should not have been allowed, 


_ 12. The court below seems to 
think that when once notice has been 
issued to the defendants in a suit or 
summons has been served on them. the 
court can no longer reject a plaint even 
if it is satisfied that the suit is barred 
by any law. According to that court it 
is a power available to the court to be 
exercised on its own satisfaction without 
being told by the parties that the suit 
is so barred. I see no warrant for this 
view. It is evident that the suit could 
be dismissed if it is barred by any law. 
Dismissal visits the plaintiffs with more 
disadvantages and evil consequences than 
the rejection of a plaint. That is because 
Order VII, Rule 13 of the Code of Civil 
Procedure provides that the rejection of 
the plaint’ does not preclude the plain- 
tiff from presenting a fresh plaint in res- 
pect of the same cause of action. So the 
plaintiff, whose plaint is rejected under 
Order VII, Rule 11 is not precluded from 
filing a suit on the same cause of ac- 
tion while if the suit is dismissed the 
case is otherwise. Therefore, it is to the 
advantage of a plaintiff to have the 
plaint rejected than the suit dismissed. 
On the facts evidenced in this case, if 
there is an issue as to whether the suit 
is barred by Section 80 of the Code of 
Civil Procedure no doubt the suit could 
be dismissed on the facts. This Court had 
occasion to consider a similar situation. 
Raman Nayar, J. (as he then was) in 
State of Kerala y. Sankaran, ILR (1962) 
1 Ker 479 was considering a case where 
there was no averment in the plaint 
that notice under Section 80 of the Code 
of Civil Procedure had been issued, It 
was contended in that case that the Re- 
venue Divisional Officer, who is a public 
officer, was not acting in his official 
capacity in passing the impugned order. 
The court held otherwise. Ultimately the 
court rejected the plaint. That was in a 
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suit where the trial Court declined to 
reject the plaint after the defendant had 
appeared in the suit pursuant to sum- 
mons. My attention has been invited to 
a decision of this Court in Chalakudy 
Bank Ltd. v. Kunju Vareed. 1959 Ker LT 
938. It appears from the facts of that 
case that it was one where the question 
of limitation was raised in the suit itself. 
‘Necessarily, therefore, if it was found 
that the suit was barred, the suit had 
only to be dismissed. The Court referred 
to a decision of the Madras High Court 
in Governor General of India v. U. 
Reghunandan Shenoy, AIR 1947 Mad 
64. It would appear that it was a case 
where a suit, when it was filed. was 
quite in order as it could not be dis- 
missed on the ground that there was no 
motice to State as is required by law. 
That was because the Governor General 
fin Council was impleaded as a party only 
later during the pendency of the suit 
and therefore in that case it could not 
be said that the suit was barred by any 
provision of law when it was instituted. 


13. I do not see how the plaintiff 
would be benefited if the suit is to be 
dismissed instead of the plaint being re< 
fected. As I said the consequences are 
more severe if the suit happens to be 
dismissed. Whatever that be, I think I 
should hold that the court below was in 
error in thinking that this is not a suit to 
which Section 80 of the Code of Civil 
Procedure would apply. If a suit could 
be entertained only after service of 
notice under that section, the decisions 
of the court below call for interference 
by this Court. I, therefore revise the 
orders of the Court below in all the four 
suits and hold that the plaint be rejected. 


14. Though this concludes the 
question of injunction also. I think I 
should refer to the question of the order 
passed by the court on the prayer for 
injunction since it was this which 
prompted the defendant to come to this 
court by way of a petition for transfer 
and which, in turn, drew my notice to 
circumstances resulting in the issue of 
motice for proceedings for revision suo 
motu. 


15. J have already stated the 
background of the suits in rather elabo- 
rate detail. I have also referred to the 
very simple averments in the plaint. 
The court is approached to stay recovery 
of amounts of tax due from the plaintiff 
as an operator of vehicles. The first thing 
one would expect the plaintiff to state 
fn the plaint or the affidavit in support 
ef the petition for injunction ïs the 
amount claimed as due from the plain- 
Hf for which recovery proceedings are 
being taken. In a plaint seeking the re- 
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lief of injunction of this nature. one 
would certainly expect averments indi- 
cating what amount of tax is due, for 
what period, on what vehicles such tax 
is due and whether any payment has 
been made towards this. Averments with 
regard to these matters have been scru- 
pulously avoided. The State submits that 
in the case of many operators the 
amount due runs into thousands and in 
some cases lakhs and in many the 
amounts are irrecoverable because stays 
are successively obtained. One of the 
considerations, which the court would 
have in mind in granting injunction is 
whether such grant of injunction would 
Prejudice the defendant. That in turn 
would require an assessment of the posi- 
tion of the plaintiff, the amount sought 
to be recovered from him and his capa- 
city to pay it at the moment. Through- 
out, the proceedings the plaintiff has 
avoided giving any indication as to any 
of these. The one and rather only alle- 
gation by way of challenge to the con- 
duct of the defendant in the suit is that 
the endorsements have been made in the 
registration certificates without authority. 
This is answered in his counter-affidavit 
by the defendant that it is on the filing 
of composition applications that such 
endorsements have been made. This 
statement is not disputed. No affidavit is 
seen filed in reply. The Regional Trans- 
port Officer filed some of the applica- 
tions for composition. It is sufficient, if 
along with the facts sworn to by the de- 
fendant some evidence is adduced to 
indicate that what he has sworn to is 
true. That means averments made in all 
the suits by the plaintiffs as to the non- 
filing of applications for composition are 
prima facie untrue. 

The interim relief by way of an 
order of injunction or stay is not to be 
automatically granted to any party ap- 
proaching a court. The court should con- 
sider relevant matters before passing an 
interim order. One of them and one 
which is quite important is whether the 
plaintiff has been honest. If he comes to 
court with a very material averment 
which turns out to be false, the court 
would be slow in the exercise of its 
power to grant injunction in favour of 
such a plaintiff The court below seems 
to justify the plaintiffs’ case on the 
ground that even if compounding appli- 
cations have been filed before him the 
Regional Transport Officer should not 
have proceeded to record the compound~ 
ing fee, since according to him, when 
once the fee was not paid within 14 days, 
the compounding applications may be 
deemed to have been rejected within the 
meaning of clause 3 of the Schedule. 
But then the liability of the party would 
be to pay a higher amount. Naturally 
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therefore, discretion has been vested 
with the Regional.Transport Authority 
to reject or not to. This has not been 
moticed by the court below or possibly 
this has been misapplied. I am only mak- 
ing mention of these facts to show that 
the court below has approached the 
question of injunction quite perversely. 

i 16. The power given to court 
under Order XXXIX, Rule 1 of the Code 
of Civil Procedure is not an unbridled 
power to grant injunction in any and 
every case. The court should bear in 
mind that an injunction order is not in- 
nocuous. It very often visits the party 
against whom it is passed with very evil 
consequences. There is a tendency in the 
subordinate judiciary to grant such inte- 
rim orders before issue of notice to the 
opposite party as a matter of course. 
Often no attempt is seen made by the 
court at that time to envisage the con- 
sequences of an interim order that it 
may pass. I think I will do well to cau- 
tion the courts that they must consider 
any application judicially before passing 
even an ex parte interim order. Courts, 
when once they have passed such an ex 
parte order, are very averse to taking 

it up for final disposal apparently bee 
cause of the pressure of other work and 
possibly also because the time spent in 
disposal of such applications do not sta- 
tistically count. The result is quite un- 
happy. Injunctions sometimes put people 
out of possession of properties. They 
sometimes unsettle the normal func- 
tioning of Associations. Validly obtained 
decrees remain unexecuted for long due 
to such interim orders. These result in 
similar other consequences. These interim 
orders very often remain in force for a 
rather long period. All these could be 
avoided by exercise of little judicial dis- 
cretion at the time the court is moved 
for an ex parte order. There are no 
doubt innocuous orders which though 
may cause some inconvenience to the 
persons against whom they are operative 
may not result in irreparable harm. But 
there are orders which once passed the 
evil that has been caused could not pos- 
sibly be removed. I attempt to make 
these remarks because of instances I 
have noticed where the power given to 
a court under Order XXXIX, Rule 1 
* seems to have been exercised indiffe- 
rently. I am tempted to cite some strik- 
ing instances, but restrain myself from 
doing so. The courts will do well to re- 
member that abuse of power ïn this 
manner is likely to bring down the judi- 
ciary in the eyes of the people who may 
not know the complexities of legal pro- 
cedure. In the interests of the institution 
of the judiciary it is only proper that 
Presiding Officers who are approached 
for orders of injunction do examine even 
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at the stage of passing an ex parte order 
as to whether injunction could be grant» 
ed or not. I am not formulating any new 
rule, I am just reiterating a very old 
tule. Injunction should not be granted 
if there is likely to be irreparable in- 
jury. There will apparently be a prima 
facie case invariably in every instance 
on the averments in the affidavit and 
that does not mean the court should act 
to pass an ex parte interim order. The 
court should consider how severe would 
be the injury to the persons who are 
moving for the injunction if an order is 
not granted to them before hearing the 
other side. The court should ask itself 
whether the party could have come ear 
lier so as to enable the court to grant 
an order to the plaintiff after issue of 
notice to and after hearing the parties 
affected. The court must bear in mind 
all considerations relevant in passing an 
order after hearing parties even at the 
stage it passes an interim order before 
issue of notice to the opposite party. 


17. I feel that the court below 
did not advert to any of these conside« 
rations when it passed the ex parte order 
of injunction. Much less has it considere 
ed these when it passed the final order. 
But there is no need to vacate these 
orders since I am rejecting the plaints 
in the four cases, The defendant in the 
suits will get the costs of the suits in all 

e four cases from the plaintiffs in the 
suits. 

A carbon copy of this order will be 
issued to the Regional Transport Officer, 
Kozhikode, on payment of usual charges, 


Order accordingly, 
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Index Note:— (A) Civil P. C. (1908), 
S. 151 — Suit for possession and rent — 
Plaintiff’s title disputed — Rent deposit- 
ed by defendant withdrawn by plaintiff 
— Suit dismissed — Application for re- 
covery of said amount invoking inherent 
powers of court, if maintainable. 

Brief Note:-— (A) Where in suit for 
possession of certain property with 
arrears of rent a defendant (while dis« 
puting plaintiff's title) denied that he was 
holding property on lease but in order 
to avail himself of the benefit of stay of 
suit under a State Legislation he made 
certain deposits of rent which were with» 
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‘ drawn by plaintiff during trial. on ulti- 
' mate dismissal of the suit (because of 
' plaintiffs title having been found against 
him) an application by legal representa- 
‘ fives of defendant for recovery of the 
said amount from the legal representa- 
tives of the plaintiff invoking the inhe- 
rent powers of the Court was maintain- 
able when for such a relief of restitu- 
tion Section 144 in terms did not apply. 
Scope of exercise of inherent powers of 
court explained. (Paras 6 to 8 & 12) 


Index Note:— (B) Limitation Act 
(1963), Art. 137 — Application invoking 
inherent powers of Court — Art. 137 of 
new Act or Art. 181 of old Act, if at- 
tracted. (X-Ref:— Limitation Act (1908), 
Art. 181), (X-Ref:— Civil P. C., S. 151) 


Brief Note:-— (B) An application in- 
woking inherent powers of Court is nei- 
ther an application within the meaning 
of the Limitation Act nor one under the 
Code so as to attract Art. 181 of the 
old Act or Art. 137 of the new Act. The 
source of such power is not the Code 
but the Court itself. ATR 1948 Cal 37 
and AIR 1947 Mad 339. Distinguished. 

(Paras 12. 17, 19 to 22) 


Fact that Art. 119 of the new Act 
{Arts. 158 and 178 of the old Act) pres- 
eribes limitation for application under 
Arbitration Act and that one more Arti- 
cle (i.e. Art. 131) of the new Act pres- 
eribes limitation for application for revi- 
sion under Criminal P. C. will not in 
any way alter the long acquired mean- 
ing of Art. 181. AIR 1953 SC 98, Fol- 
lowed. (Para 14) 

But in view of the incorporation of 
the definition of the term “application” 
in the new Act. Art. 137 of the new Act 
(or Art. 181 of the old Act) will have 
to be read in a comprehensive manner 
to include all applications without the 
limitation of “applications under the 
Code”. AIR 1972 Cal 381. Followed. 

(Para 15) 


Index Note:— (C) Limitation Act 
(1963), Art. 137 — Starting point of limi- 
tation under. 


Brief Note:-— (C) The starting point 
of period of limitation under Art. 137 is 
the date of decree of the trial Court. 
When the cause of action accrues under 
a decree of the trial Court. the mere 
fact that an appeal is filed or is propos- 
ed to be filed will not postpone such a 
cause of action. (Paras 16, 17) 
Cases Referred: Chronological Paras 
bar 1972 Cal 381 = 76 Cal WN 

426, R. K. Kajaria v. C. Engineer- 

ing (India) Ltd. 5 
AIR 1971 Mad 463 = (1972) 1 Mad 

LJ 153, Gopalakrishna Naidu v. 

State 12 
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AIR 1965 SC 540 = (1964) 4 SCR 
69, Pravita Bose v. Kumar Rupen~ 
dra Deb Raikat TE 
ATR 1964 SC 752 = (1964) 3 SCR 
709, Bombay Gas Co, Ltd. v. 
Gopal Bhiva 
1964 Ker LT 693 = ILR (1964) yA 
Ker 597, Vasudevan v. Ghoyi- 
kutty 16 
ATR 1962 SC 527 = (1962) Supp 1 
SCR 450. Manohar Lal v. Seth 
Hiralal 
AIR 1962 Madh Pra 64 = 1961 
MPLJ 1145. Pooranchan v. 
Komalchand 12 
AIR 1961 SC 218 = (1961) 1 SCR 
884 = (1961) 1 Cri LJ 322. Padam 
Sen v. State of U. P. 19 
AIR 1956 Orissa 165 = 22 Cut LT 
337, Bhuyan Shamsundar v. Ch. 
Nilkanth Das 12 
AIR 1953 SC 98 = 1953 SCR 351, 
Sha Mulchand & Co. v. Jawahar 
Mills Ltd. 11, 
AIR 1948 Cal 37 = 51 Cal WN 302, 
Gopal Laskar v. Harihar Mukher- 


12, 19 


12, 14 


jee 
AIR 1947 Mad 339 = (1947) 1 Mad 
LJ 87. Suryarao v. Chalamayya 13 
AIR 1942 Cal 390 = 75 Cal LJ 114, 
Annada Prasad v., Sushilkumar 12 

T. R. Govinda Wariyar and K. 
Ramakumar, for Petitioners; P, K- 
Shamsuddin, for Respondents. 

ORDER :— This revision arises from 
proceedings for restitution. Deceased 
first defendant is said to have deposited 
in Court certain amounts when the suit 
was pending for trial. This is said to have 
been withdrawn by the deceased plaintiff. 
The suit was for recovery of possession 
with arrears of rent, The defendant dis- 
puted the title of the plaintiff, Ultimately 
plaintiffs title was found against and the 
suit was dismissed. The matter was 
taken up in appeal and further appeal 
to this Court. In all these the plaintiff 
was unsuccessful. The plaintiff had 
claimed to be the lessor and had alleged 
that the first defendant was holding the 
property under a lease. Though the 
first defendant denied this he had made 
certain deposits of rent to avail himself 
of the benefit of the provisions of the 
Madras Act 17 of 1946 for stay of suit, 
a part of the amount deposited is seen 
to have been withdrawn by the deceas- 
ed plaintiff during the trial. The High 
Court finally disposed of the suit on 
11-2-1966 and thereafter application for 
recovery of this amount from the legal 
representatives of the plaintiff was filed 
by the legal representatives of the first 
defendant. That application was so filed 
on 5-2-1969 within three years of the 
final decision by the High Court. 

The legal representatives of 
plaintiff, inter alia, contended that 


the 
this 
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application was barred by limitation. 
The Court of first instance denied relief 
on the ground that the defendants could 
have sued the plaintiff for reimburse- 
ment of the amount and in the circum- 
stances the Court will not grant restitu- 
tion in exercise of the inherent powers. 
It also found that the petitioners have 
not proved that they have deposited the 
amounts shown in the petition and that 
the amount has been withdrawn by the 
plaintiff. The question of limitation was 
not considered by the Court. The Court 
below, before which an appeal was filed, 
found that, the party having invoked the 
inherent jurisdiction of the Court, no ap- 
peal lay to that Court. The legal repre- 
sentatives of the deceased defendant, 
whom I shall hereinafter refer to as the 
petitioners. have filed this revision 
against the order passed by the Munsiff, 
as they accept the finding of the Court 
below that the appeal to that Court was 
not maintainable. The delay in filing the 
revision has already been excused. 


2. That the motion made by the 
petitioners was not for restitution under 
Section 144 of the Code of Civil Proce- 
dure admits of no doubt. That section 
will have application only in cases where 
a decree or order is varied or reversed 
and as a consequence parties have to be 
restored to the position occupied by them 
earlier. It is not consequent to any de- 
cree or order that present claim has ari- 
sen. It is not a case of the decree of the 
trial Court or appellate 
varied or reversed. Deposit was made 
by the first defendant so that he may 
avail himself of the benefit of the stay 
of trial of the suit in terms of Madras 
Tenants and Ryots Protection Act 17 of 
1946. The Act provides for such deposit 
for payment to the landlord. The suit 
property originally belonged to one Syed 
Ammad who assigned his properties to 
bis wife. the third defendant in the suit. 
In spite of such assignment in favour of 
his wife. he assigned the properties later 
to the first defendant who took it on the 
assumption that the assignment in fav- 
our of the wife did not come into ope~ 
ration. But on the basis of the assign- 
ment taken by the wife she assigned it 
to the plaintiff in the suit. 


He contended that the first defendant 
was holding under a lease from the third 
defendant and sued to recover. Though 
first defendant set up independent title 
in himself under the assignment from 
Syed Ammad he possibly wanted to pro- 
tect his interests even if such assign- 
ment was found to be bad and there- 
fore possibly to aveil of the benefit of 
the lease which had been set up by the 
plaintiff in the plaint he deposited two 
years’ rent as provided under the Act. 
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It was this that was drawn by the plaina 
tiff during the pendency of the suit. The 
decree of the Court did not make any. 
provision for return of the amount so 
drawn and that is why the Court had to 
be moved, after decree. for recovery of 
that amount from the legal representa» 
tives of the plaintiff. It is not contend- 
ed now that Section 144 of the Code of 
Civil Procedure would apply in these 
circumstances. On the other hand, the 
petitioners are invoking the inherent 
powers of the Court to grant restitutiom 


3. Very elaborate arguments were 
heard in this revision and very many 
interesting questions were raised. Acs 
cording to counsel for the respondents, 
for a variety of reasons there is no scope 
for invoking the inherent power of the 
Court. Even if this is a case in which 
the Court could exercise inherent power, 
according to counsel for the respondents, 
any application for restitution should 
have been made within the period pros 
vided in Article 187 of the Limitation 
Act, 1963 corresponding to Article 181 
of the Indian Limitation Act, 1908. 
Though the application has been made 
within three years of the decision of the 
High Court that is not the decision which 
gave the cause of action to the peti- 
tioners. They should have come in, if 
at all, within three years of the date off 
the trial Court decree dismissing the suit, 
If that be not the case, the application 
would be barred by limitation. This is 
the main defence to the motion made by 
the petitioners by way of restitution. 
But according to Sri. Govinda Wariyar 
appearing for the petitioners, the ques- 
tion of applying Article 181 or 137 would 
not arise at all 

Counsel would contend that whens 
ever inherent powers are exercised by a 
Court that would be asking the Court te 
exercise powers outside the provisions of 
the Code of Civil Procedure and it is 
only to applications under the Code that 
Article 181 of the Indian Limitation Ac 
would apply. He would further urge that 
even under the Limitation Act, 1963 the 
position was the same though possibly 
it could be argued that the legislature 
intended otherwise. He has a larger 
contention concerning the scope of S. 151 
of the Code of Civil Procedure. Accord= 
ing to him there is no conferment of any 
inherent power on the Court under the 
Code but it is only left unaffected and 
the power which is inherent is a power 
which is to be exercised to do justice be» 
tween the parties. That is not a power 
which is coupled with a right in the party 
to seek an adjudication or relief. Hence, 
according to counsel there is no scope for 
any application and if any application is 
filed it is only just to bring the matter to 
the notice of the Court so that the Court 
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may feel that it is a fit case where the 
Court could act. If it so acts it is not as 
if on the application. If that be the case, 
Article 181 would have no application at 
all or in other words any motion made 
to a Court seeking to invoke its inherent 
powers would not be limited by a period 
of limitation prescribed under the Limita- 
tion Act. 


4, Section 151 of the Code of 
Civil Procedure saves the inherent power 
o£ the Court. It says— 


“Nothing in this Code shall be 
deemed to limit or otherwise affect 
the inherent power of the Court to 
make such orders as may be necessary 
for the ends of justice or to prevent 
abuse of the process of the Court.” 


It is not as if the legislature confers a 
power on the Courts by Section 151. It 
is not that any limit is prescribed to that 
power. It assumes the existence of 
power in every Court to act in such a 
way as may be necessary to meet the 
ends of justice. It indicates such exist- 
ence of the power in Courts and possib- 
ly by way of explanation says that none 
of the provisions of the Code is intend- 
ed in any way to limit or restrict that 
power, 


5. The mere fact that there is 
power in the Court does not necessarily 
mean that in every instance that power 
should be exercised. It is to be exer- 
cised only in rare and exceptional cases 
where the Court finds that the estab- 
lished procedure may not be sufficient 
to give relief. Where the Court thinks 
that some wrong has been done and that 
has to be corrected and the provisions in 
the Code may not meet the situation, in- 
herent powers may be exercised. It can~ 
not be used in such a manner as to ren= 
der the provisions of the Code nugatory 
by applying it to all cases covered by the 
Code. That is why it is said that the exer~ 
cise of the power is discretionary. The 
court always considers whether. in the 
interests of justice. it is necessary to in- 
voke its power. The court must bear în 
mind that it is a power to be exercised 
only when there are compelling circum- 
stances to do so. 


6. It may be that the court itself has 
done a wrong. Such may be cases where, 
as for instance, the court pays over money 
belonging to one party to another. In 
such cases the wrong must certainly be 
set right. There may be cases where 
a wrong is caused to a party not 
by the court but by the process 
of court. Though the court itself may 
mot have done any wrong to the party, 
interests of justice require the court to 
set right the wrong caused because the 
court would like to give relief against 
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abuse of its own process. There may be 
cases not covered by the situations men» 
tioned, but where justice requires that 
the court should interfere as for exam- 
ple issue of injunction in cases not covers 
ed by O. XXXIX of the Code of Civil 
Procedure. The element of compulsion 
on the Court to exercise its discretion 
may vary in these different categories of 
cases. But there is essentially a duty in 
a Court to exercise inherent power and 
it is that duty which the Court will exer- 
cise if the circumstances of the case re- 
quire it. 

OT Law cannot make express pro= 
visions to cover all situations and all in- 
conveniences. That is why the recogni- 
tion of inherent power in a Court is 
necessary if the ultimate object of ad~ 
ministration of justice in Courts is te 
meet out justice between man and man. 
_ 8 I have prefaced the considera- 
tion of the question arising in this case 
with these remarks because it would pre- 
sently be evident that these have relev- 
ance to the question before me. I think 
that though Section 144 of the Code of 
Civil Procedure may not, in terms. apply 
to the restitution sought by the peti- 
tioners, the Court can, in exercise of its 
inherent power, give relief to the peti- 
fioners if otherwise the petition could 
be taken note of. That is, subject to 
objections as to sustainability and limita 
tion. It is because the law as it then 
stood required a deposit to be made in 
Court to avail of the benefit of that pro- 
vision that such deposit was made and 
that deposit being for payment to tha 
plaintiff. he withdrew the money. The 
decree passed by the Court could very 
well have provided for recovery by tha 
first defendant. But, of course. that is 
not being done in many a case. The 
parties have therefore to move the Court 
and seek relief as has been done here, 
The plaintiff has been unduly enriched 
and that has been by the process of 
Court. That is where the Court will 
exercise its inherent power to put the 
parties to their original position if 
there is no reason for denying the bene- 
fit of exercise of such power. Hence I 
hold that the application could be treat- 
ed as a motion to the Court to seek to 
invoke its inherent power. 

_ & Now I will come to the ques: 
tion of limitation. The application was 
filed long after the Limitation Act. 1963 
came into force. But, all the same, I 
may have to consider the scope of Arti- 
cle 181 of the- Indian Limitation Act. 1908 
which corresponds to Article 137 of the 
Limitation Act, 1963 since. as I will pre- 
sently show, the history of the provision 
is of some relevance in the context. 
Article 181 was the residuary article in 
the repealed enactment. It applied to 
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gases to which no other article applied. 
That none of the specific articles in the 
schedule to the Limitation Act applied to 
a case of restitution under the inherent 
power of the Court is not disputed. The 
only question is whether Article 181 will 
have application. If Article 181 has no 
application, then there is no question of 
(Contd. on Col. 2) 


"Description of application. 


ISi. Applications for which no period of limitation is provided 
ceewhore in this schedule or bv section 48 of the Code 


of Civil Procedure, 1908 (V of 1908). 
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Article 137 of the Limitation Act, 1963 reads — 


“Description of application. 


187. Any other application for which no period cf limitation is 


provided elsewhere in this Division 


ft may be noticed here that there is no 
material difference between the two arti- 
cles. 


11. Though în Article 181 there 
fs no limitation of its application to ap- 
plications under the Code of Civil Proce- 
dure that was read into it by decisions 
of Courts. That was because the other 
articles of the Limitation Act referred 
only to applications under the Code of 
Civil Procedure and applying the rule of 
ejusdem generis this article was also 
considered as applicable only to applica- 
tions under the Code. the words ‘under 
the Code’ being virtually read into the 
first column of that article, Of course, 
there was difference of opinion among 
the High Courts on this question. But 
the view which accepted a limitation in 
the article was approved by the Supreme 
Court as I would presently show. Buta 
further question arose when Arts. 158 and 
178 were substituted in the Limitation 
‘Act as it then stood, by Amendment Act 
10 of 1940. That referred to applications 
under the Arbitration Act and when 
these were incorporated it was no longer 
open to be contended that the schedule to 
the Limitation Act dealt only with ap- 
plications under the Code. Therefore 
again difference of opinion arose among 
the High Courts in India as to the scope 
of Article 181. 


I need not go into this in view of the 
decision in Sha Mulchand & Co. v. Jawa- 
har Mills Ltd.. (AIR 1953 SC 98). The 
Supreme Court held that the article has 
been understood for a fairly long time 
as one which referred to applications 
under the Code of Civil Procedure and 
the mere fact that two articles were sub- 
stituted so as to bring in applications 
under the Arbitration Act also cannot 
have the effect of changing the meaning 
of Article 181. In that view it was evi- 
dent that the words ‘under the Code’ was 
fo be read into Article 181 notwithstand- 
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limitation. Of course, whether the Court 
should interfere because of lapse of con- 
siderable time is then a matter relevant 
to the exercise of the Courts discre- 
tionary power. But that is another ques- 
tion. 


10. Article 181 of the Indian 
Limitation Act, 1908 read— 


Period of Time from which 
limitation. period begins to run. 
Three years. When the right to 
apply accrues.” 

en A 

Period of Time from which 
limitation- period begins to rum. 
Three years. When the right to 


apply accrues.” 


ing that. by reason of the Amendment, 
some of the articles related to applica- 
tions other than those under the Code. 
This decision of the Supreme Court was 
referred to and followed in subsequent 
decisions of that Court. I need refer 
only to the decisions in Bombay Gas Co. 
v. Gopal Bhiva, AIR 1964 SC 752 and 
Pravita Bose v. Kumar Rupendra Deb 
Raikat, (AIR 1965 SC 540), 


12. I am referring to this aspect 
because the case of the petitioners is that 
any person invoking the exercise of the 
inherent powers of the Court is not 
moving an application under the Code 
and if it is an application de hors the 
provisions of the Code, Article 181 of the 
1908 Code will have no application with 
the consequence that there will be no 
period of limitation for such application, 
This requires the consideration of the 
question whether the application such as 
the one filed by the petitioners here is 
an application under the Code. It is nof 
unusual to see applications described as 
Pe under Section 151 of the 

oge, 


A casual study of Section 151 of the 
Code is sufficient to show that. strictly 
speaking, no application is contemplated 
under Section 151 of the Code. That is 
because no power is conferred on the 
Court under that Section. It saves exist- 
ing power. Even such saving appears to 
be unnecessary because so long as the 
Code does not limit the inherent power 
it would automatically remain and it is 
only by abundant caution that the provi- 
sion is made that the inherent power 
would not be affected. Therefore, the 
source of the power must be traced not 
to the Code but to the Court itself, to its 
inherent character. That is sufficient to 
find that the application is not one under 
the Code which would, in turn, mean that 
Article 181 would have no application 
when an application is made invoking 
the inherent powers of the Court. 
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This aspect of the question had en- 
gaged the attention of the Division Bench 
of Calcutta High Court in Annada Pra- 
sad v. Sushil Kumar. (AIR 1942 Cal 
390). Sen J.. considered the scope of 
Section 151 of the Code in that case in 
dealing with the question of applicabi- 
lity of Article 18] of the Limitation Act. 
It was contended in that case that when 
the legal representatives of the deceased 
decree-holder applied for substitution 
they were making an application under 
Section 151 of the Code and that appli- 
cation was therefore governed by Arti- 
cle 181 of the Limitation Act. Dealing 
with this, the learned Judge said— 

“In my opinion, this view has arisen 
owing to the loose language which is 
sometimes employed in describing appli- 
eation as being under one section or an- 
other. Section 151 does not deal with 
any application nor does it prescribe the 
procedure for any application; it is a 
clause whereby the inherent power which 
is in the Court to act ex debito justitiae. 
is recognised and left unfettered by the 
Code. This power is independent of the 
Code. An application invoking this power 
is one which is not made under any pro- 
wisions of the Code and therefore it is 
not governed by Article 181 or any other 
Article of the Limitation Act. The Court 
will exercise its inherent powers if it 
considers that justice requires its exer- 
cise and if it is satisfied that there are 
no such laches on the part of the appli- 
cant which would disentitle him to re- 
lief.” 

The same view has been expressed in a 
recent Division Bench of the Madras 
High Court in Gopalakrishna Naidu v- 
State, (AIR 1971 Mad 463). Speaking 
for the Division Bench, Veeraswami, C. J., 

“But the question is whether an ap- 
plication invoking the inherent power of 
the Court under Section 151 of the Civil 
Procedure Code. for payment out is gov- 
erned by Article 181 of the Limitation 
Act, 1908. In terms, Section 151 of the 
Code does not confer on the Court any 
power as such. It merely declares the 
inherent power of the Court which un- 
doubtedly exists and the power is not 
limited or affected by anything in the 
Code in order to make such orders as 
may be necessary to meet the ends of 
justice or to prevent abuse of process of 
Court. It is well established by now 
that an application invoking such in- 
herent power is not one made under the 
Civil Procedure Code. AIR 1953 SC 98 
though is one of an application under 
Section 38 of the Companies Act and not 
one under the Code, the principle deduci- 
ble from it is that Article 181 of the 
Limitation Act would be inapplicable to 
any application which is not made under 
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the Code. AIR 1964 SC 752 related to 
an application made under Section 33-C 
(2) of the Industrial Disputes Act. and 
here again the principle was applied that 
because it was not an application under 
the Code, therefore. Article 181 of the 
Limitation Act would not be attracted. 
It is true that the application in this case 
was made under Section 151 of the Code. 
Even so, it is not an application under 
the Code. This has been held by the 
Supreme Court in Manohar Lal v. Seth 
Hiralal, AIR 1962 SC 527. It observeds 
S ‘These observations have no bear- 
ing on the question of the Court exer~ 
cising its inherent powers under Sec- 
tion 151 of the Code. The section itself 
says that nothing in the Code shall be 
deemed to limit or otherwise affect the 
inherent power of the Court to make 
orders necessary for the ends of justice. 
In the face of such a clear statement, if 
is not possible to hold that the provi- 
sions of the Code control the inherent 
power by limiting it or otherwise affect- 
ing it. The inherent power has not been 
conferred upon the Court; it is a power 
inherent in the Court by virtue of its 
duty to do justice between the parties 
before it.” 

It is for this reason AIR 1942 Cal 390 
held that to an application under Sec- 
tion 151 of the Code would not be appli-~ 
cable Article 181 of the Limitation Act. 
This view has been followed in Bhuyan 
Shyamsunder v. Ch. Nilkanth Das, AIR 
1956 Orissa 165 and Pooranchand v. 
Komalchand, AIR 1962 Madh Pra 64. 
In the last of these cases, the earlier de» 
cisions were noticed and it was held: 


“Section 151 does not deal with any 
application nor does it lay down proce- 
dure for any application. It is a provi- 
sion recognising the inherent power of 
the Court to act ex debito justitiae. An 
application for invoking this power fs 
nót one which a party is required ta 
make under any provision of the Code 
for setting in motion any machinery of 
the Court. Therefore. it is not governed 
by Article 181 or Article 163 or any 
other Article of the Limitation Act.” 
We find ourselves in entire agreement 
with this view”. 

I need not refer to the cases which have 

already been noticed by the Madras 

oe Court as supporting the view taken 
it 


by it. 

13. I am aware that there are 
some decisions which have applied Arti- 
ele 181 to applications seeking to invoke 
the inherent jurisdiction of the Court. 
In those cases there is only an assump~ 
tion and the question has not been con« 
sidered or discussed. The relevant ques- 
tion would be whether an application by 
way of moving the Court to exercise its 
inherent power is one under the Code 
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Assumptions made that Article 181 being 
the residuary Article would automatical- 
- ly apply would be of no assistance in re- 
solving the question before me. I am 
referring only to two decisions to illus- 
trate this. namely, Gopal Laskar v. Hari- 
har Mukherjee, (AIR 1948 Cal 37) and 
Suryarao v., Chalamayya, (AIR 1947 
Mad 339). in neither of which has the 
question been considered. 

14. The question therefore would 
have been answered in favour of the 
petitioners had the matter arisen for de- 
cision under the Limitation Act, 1908. 
But it is said that the new Act makes 
all the difference. It is true that the 
terms of Article 137 is materially identi- 
cal with the repealed corresponding arti- 
cle. But to some other provisions of the 
Limitation Act. 1963 my attention has 
been drawn. Article 119 in the Limita- 
tion Act, 1963 corresponds to Articles 158 
and 178 of the repealed Act. Besides 
that article dealing with the applications 
under the Arbitration Act, 1940, there is 
a new Article 131 which prescribes a 
period of limitation even for an applica- 
tion for revision under the Code of Cri- 
minal Procedure. It is said that this 
necessitates a reconsideration of the view 
taken earlier. That is because. while, 
earlier. it was only the application under 
the Arbitration Act other than that under 
fhe Code of Civil Procedure that found 
a place in the schedule to the Limitation 
Act, under the law as it stands now, 
even an application under the provisions 
of the Code of Criminal Procedure finds 
a place in it. This argument may easily 
be repelled by the same logic as appeal- 
ed to their Lordships of the Supreme 
Court in (AIR 1953 SC 98). The Supreme 
Court said in that decision thus: 

“It does not appear to us quite con- 
vincing, without further argument, that 
the mere amendment of Articles 158 and 
478 can ‘ipso facto’ alter the meaning 
which, as a result of a long series of 
fudicial decisions of the different High 
Courts in India, came to be attached to 
the language used in Article 181. This 
Jong catena of decisions may well be 
said to have. as it were, added the words 
sunder the Code” in the first column of 
that Article. If those words had actual- 
fly been used in that column then a sub- 
sequent amendment of Articles 158 and 
178 certainly would not have affected 
the meaning of that Article. If how- 
ever, as a result of judicial construction, 
those words have come to be read into 
the first column as if these words actual- 
fy occurred therein, we are not of opinion, 
as at present advised, that the subsequent 
amendment of Articles 158 and 178 must 
necessarily and automatically have the 
effect of altering the long acquired mean- 
ing of Article 181 on the sole and simple 
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ground that after the amendment the 
reason on which the old construction was 
founded is no longer available.” 

The mere fact that one more Article is 
incorporated does not affect this logic. 
Therefore, I think it cannot be said that 
the Article has to be read in a different 
manner due to this circumstance, 

15. But there is another conten- 
tion which has been urged and which 
according to me is substantial. New 
terms had been incorporated in the 
Limitation Act, 1963 in the definition 
section. I am referring to Sections 2 (a) 
and 2 (b). Section 2 (a) defines the term 
‘applicant’ and that includes a petitioner 
and Section 2 (b) defines the term “ap- 
plication” and that includes a petition- 
Apparently this may appear to be in= 
nocuous because not much of a distinc- 
tion is usually maintained between an ap- 
plication and a petition. Legal dictiona- 
ries indicate this. Very often these are 
used as synonymous. But there is a pur- 
pose for the inclusion of ‘petition’ within 

meaning of the term ‘application’, 
and that purpose is evident from the re- 
commendation of the Law Commission of 
India in its third report (Limitation Act, 
1908). At page 5 of the printed official 
report, the Law Commission deals with 
this matter and that is as follows: 


“We recommend that a new defini- 

fion of the word “application” so as to 
fnclude any petition, original or otber- 
wise, should be added. The object is to 
provide a period of limitation for original 
petitions and applications under special 
laws as there is no such’ provision now, 
Consequential alterations in the defini« 
tion of the word ‘applicant’ should also 
be made”. 
Though the Law Commission suggested 
‘Application’ to be defined as including 
‘petitions, original or otherwise’ the words 
“original or otherwise” are not in the 
definition. But that may not be mate- 
rial. It is evident that the purpose of 
incorporation of the definition of the term 
“application” is to bring within the pur- 
view of Article 181 not only applications 
under the Code of Civil Procedure but 
all applications under other special 
Laws. Counsel for the petitioners would 
urge that even then it would only be ap- 
plications under other laws that would 
come within the scope of Article 181 and 
not applications made otherwise than 
under the special laws and also other- 
wise than under the Code of Civil Proces 
dure. I do not think that that would be 
the effect. 

In Article 181 as iH stood words of 
limitation were read into because of the 
context of that Article. These words of 
limitation were ‘under the Code of Civil 
Procedure’. If, by reason of reading the 
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corresponding Article 137 along with the 
definition of the term ‘application’, there 
fis no scope to read into the Article any 
restriction or limitation, that is the end 
of the matter. The plain meaning of 
that Article will have to be applied and 
that is without the limitation ‘under the 
Code of Civil Procedure’. That would 
mean that it will apply to all appli- 
cations which are not otherwise expres-= 
sly provided for in the other Articles of 
the Limitation Act. Therefore. according 
fo me, taking the scope of the change 
made in the new enactment Article 181 
will have to be read in a more compre- 
hensive manner to include all applications 
without the limitation of applications 
funder the Civil Procedure Code’. More 
jor less the same view has been taken by 
the Calcutta High Court in R. K. Kajaria 
Bsn aa oe (india) Ltd., (ATR 1972 


16. Of course, ff the matter is to 
rest here, I will have to say that Article 
1137 as it stands would cover all appli- 
gations and therefore the application in 
the present case is also governed by that 
article. In that event the period of limi- 
fation would be three years from the 
date when the right to apply accrues. Of 
course, on that again there is contro- 
wersy. According to the petitioners it 
would be only the date of final decision 
that would give them a right to apply 
while according to the respondents in the 
revision petition the decision of the trial 
court would necessarily give rise to it. 
E think there is no scope for any contro- 
wersy on this in view of the decision of 
this Court in Vasudevan v. Choyikutty 
(1964 Ker. L. T. 693). Though an attempt 
has been made to canvass the correct- 
mess of this decision and further to con- 
tend that the view taken earlier by 
Mathew J. which has been overruled by 
the Division Bench of this Court is cor- 
rect, I respectully agree with the de- 
cision of the Division Bench. When the 
cause of action arises under a decree of 
the trial Court the mere fact that an ap- 
peal is filed or is proposed to be filed 
will not postpone such cause of action. 


It is true that the aces passed by a 
Court is under peril when there is an 
appeal as it is liable to be reversed or 
modified. But as the law stands to-day, 
fm our country a decree is operative by 
fts own force even though there is an ap- 
peal and until the decree is vacated in 
appeal the consequences of the decree 
would flow. That is not held in suspense 
by the mere fact of filing of the appeal. 
Et does not become inoperative simply 
because there is a danger or peril to the 
decree. the peril that it may be vacated 
fy the appellate Court. Therefore, the 

use of action does accrue in regard to 
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the decree when the decree is passed. 
The fact that subsequent decrees have 
been passed confirming the earlier deeree 
makes no difference. To consider it 
otherwise would yield to anomalous re~ 
sults. For instance, when a decree pass- 
ed by a Court is intended to be appealed 
against and for that purpose a copy ap~ 
plication is made will the decree cease 
to be operative? If so, what will happen 
if the party never files an appeal? When 
will the cause of action then revive? 
Could it be said that the cause of action 
would arise not on the passing of the 
decree, but on the expiry of the time for 
filing an appeal? That again cannot be 
determined as it would depend upon the 
time taken for obtaining a copy of the 
decree and judgment which must vary 
from case to case. That may vary from 
party to party in the same case. 


17. Apart from the question of 
consequences it appears to me clear that 
there is no scope for doubting the cor- 
rectness of the decision of the Court that 
the right of the successful party would 
accrue when the first decree is passed 
which entitles him to seek relief. There- 
fore, if Article 137 would apply then I 
would have no hesitation in saying that 
the application filed by the petitioners 
would have been barred by limitation. 


18. Sri Govinda Wariyar, counsel 
for the petitioners. would attempt to 
meet this situation by reference to the 
ambit and scope of the inherent power 
of Court. According to him that power 
is one which every Court has a duty to 
exercise. It is true that the party may 
remind the Court that it should so exer- 
cise it. True that the degree of compul- 
sion on the Court may vary depending 
on the circumstances. As I have pointed 
out earlier. the duty may be very heavy 
when the Court is in the wrong and very 
little where it is not so. But the Court 
acts not because any party has a right to 
move the Court to get relief. If the 
party has a right he can compel the 
Court to act. If he is only informing the 
Court that some wrong has been done 
and leaving it to the Court, in spite of the 
fact that a motion is made by way of 
application that is not an application! 
within the meaning of Article 137 to the 
Schedule to the Limitation Act By long 
established practice parties have been 
moving the Court paying court-fees on 
the application. But essentially that is 
not an application in the sense in which 
it is understood technically. 


19. In (AIR 1962 SC 527) the 
Supreme Court was concerned with a 
case where the Court was moved for an 
injunction to stay the trial of a suit pend- 
ing in another Court. Though this was 
by an application which would not fall 
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within the scope of Order 39 of the Code 
the Court considered whether the motion 
could be considered as one under the 
inherent power of the Court. There was 
difference of opinion between the High 
Courts on this point and the Supreme 
Court, noticing the different views, 
agreed with the view that a Court can 
issue an interim injunction under cir- 
cumstances which are not covered by 
Order XXXIX of the Code, if the Court 
fs of opinion that the interests of jus< 
tice require the issue of such interim in- 
junction. The Court further said that 
it is well settled that the provisions of 
the Code are not exhaustive for the sim- 
ple reason that the Legislature is incap- 
able of contemplating all the possible cir- 
cumstances which may arise in future 
litigation and consequently for provid- 
ing the procedure for them. Raghubar 
Dayal. J.. said— 


“No party has a right to insist on 

Courts exercising that jurisdiction and 
the Court exercises its inherent jurisdic- 
tion only when it considers it absolutely 
necessary for the ends of justice to do 
so”. 
It referred to the earlier decision of the 
same Court in Padam Sen v. The State 
of Uttar Pradesh, (1961) 1 SCR 884 = 
(AIR 1961 SC 218) and approved the fol- 
lowing passage in that decision: 


"The inherent powers saved by Sec- 
tion 151 of the Code are with respect 
to the procedure to be followed by the 
Court in deciding the cause before it, 
These powers are not powers over the 
substantive rights which any litigant pos< 
sesses. Specific powers have to be con= 
ferred on the Courts for passing such 
order which would affect such rights of 
a party. ` 


Such. powers cannot come within the 
scope of inherent powers of the Court in 
matters of procedure, which powers have 
their source in the Court possessing all 
the essential powers to regulate its prace 
tice and procedure”. 

The learned Judge wound up his discus- 
sion as follows: 

"The inherent power has not been 
conferred upon the Court; it is a power 
inherent in the Court by virtue of its 
duty to do justice between the parties 
before it.. 

Further, when the Code itself re- 
cognises the existence of. the inherent 
power of the Court, there is no question 
of implying any powers outside the 
limits of the Code”. 


I think that it may well be said that the 
Court is acting on its own whenever it 
fs acting by virtue of its inherent powers. 
Normally a Court can come to notice the 
facts only by its being brought to its 


Beeravu v. Kathiymma (P. S. Poti J.) 


A.LR. 


notice and therefore it is impossible nor- 
mally to conceive cases where the Court 
acts without motion though it could act 
suo motu. That it has acted on motion 
by a party does not make it any the 
less a suo motu action if in law it is not! 
necessary that the Court should be so 
moved for taking action. Therefore if, 
irrespective of any motion made to the 
Court, a Court could act, the fact that 
such motion has been made does not 
render the order passed one on an ap- 
plication or a motion taken on an appli- 
cation. i 

20. It appears to me that by its 
very nature the inherent power is one 
which should be untrammelled. a power 
which has no limitations excepting those 
a Court chooses to impose on itself. It 
will take into account all considerations 
such as the question of delay. It is neces 
sary to confer such power on Courts, 
power which is unrestricted so that in 
appropriate cases Court may be able to 
remove the evil and do justice. Hence I 
think I should hold that the scope of 
Article 137 is limited to applications other 
than that seeking to invoke the powers 
of the Court, or to put it in other words, 
that applications to the Court asking the 
Court to exercise inherent powers is not 
really an application in the sense it is 
not one which falls within the scope of 
Article 187 of the Limitation Act, 1963. 


21. There is yet another aspecf 
which seems to strengthen what I have 
said here. The third column in the 
schedule to the Limitation Act specifies 
the commencement of the periods of 
limitation and in regard to Article 137 
the period of limitation commences when 
the right to apply accrues. If there is 
mo right accruing at all, there is no 
question of the commencement of period 
of limitation. Could it be said that there 
is a right to apply to invoke the inherent 
jurisdiction of a Court? The duty of the 
Court does not confer a corresponding 
right upon the litigant. It is an inheren’ 
duty in the Court and a duty which is 
not coupled with the right in any one to 
enforce it. If no right accrues to a party 
and no party could, as of right. move the 
Court for exercise of inherent power, 
then Article 181 would be inapplicable to! 
such a case. 


22. For the reasons stated, I am of 
the view that Article 137 will have no 
application to a case of a motion made 
by a party seeking to invoke the inherent 
jurisdiction of the Court as has been done 
here. Hence there is no limitation in the 
case before me, 


23. Of course, there remains to be 
considered whether the inherent jurisdic- 
tion of the Court need be invoked in this 
case. It is not disputed that if the ap- 


1973 


plication had been one under Section 144 
of the Code of Civil Procedure there 
would be no limitation. The Supreme 
Court held that an application for resti~ 
tution under that section is one for ex- 
ecution. The starting point under Arti- 
cle 182 would be the date of the decree 
fn appeal when there is one. In this case 
ft would be that of the High Court and 
that would mean that if this application 
had been under Section 144 of the Code 
fitself the petition would have been in 
fime. This may be relevant in consider- 
fing whether the application is belated. 
That the money due to the petitioners 
have been drawn by the plaintiff is evi- 
dent and that it has been through the 
Court and by employment of its process 
is also not in dispute. It would only be 
proper that the Court allows recovery of 
that amount from the legal representa- 
tives of the plaintiff. Since it is the legal 
representatives who have been sought to 
be made answerable, their liability will 
be limited to that of the value of the as- 
sets received by them from the original 
plaintiff, 


24. The Courts below were in error 
fn thinking that evidence ought to have 
been adduced to show that deposits have 
been made and deposits have been with» 
drawn by the plaintiff. It is a matter evi 
denced by the records of Court and the 
Court should have taken care to verify the 
records. Before this Court a statement has 
been filed by the petitioners showing the 
total amount deposited and the total 
amount withdrawn. Balance in deposit is 
also shown in the statement. This statement 
will be forwarded to the Court of first 
fnstance, which will take note of this. 
Balance. if any, will be recovered by the 
petitioners with six per cent interest on 
the amount paid from the date of with- 
drawal by the plaintiff subject to what T 
have said about the extent of the liabi- 
lity of the legal representatives of the 
plaintiff, 


_ In the result, the Civil Revision Peti- 
tion is allowed as above. Parties are 
E directed to suffer costs. 


Petition allowed. 
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the Kudikidappukaran, must be given the 
labour charges of constructing a home- 
stead in the new site. (Para 3) 

M. N. Sukumaran Nayar; N. A. 
Muraleedharan and B, Raman Pillai, for 
Appellant; George Vadakel and Var- 
ghese Kalliyat, for Respondents. 3 

ORDER :— This original petition is 
filed by Ist Respondent in O. A. No. 65 
of 1972 on the file of the Principal Land 
Tribunal, Kanjikuzhi. The petitioner is a 
kudikidappukaran in the property be- 
longing to the Ist Respondent in this 
original petition. The ist respondent fil- 
ed a suit to get the kudikidappu shifted 
to another property belonging to the ist 
respondent as provided for in Section 75 
of the Land Reforms Act (Act 1 of 1964). 
Pending that suit the Land Reforms Act 
was amended by Act 25 of 1971. As per 
this amendment the power to decide the 
question of shifting the kudikidappu was 
vested with Land Tribunals constituted 
under Section 7 of the amended Act and 
therefore the suit was transferred to the 
Tribunal under Section 23 of the said Act. 
On the basis of this provision the suit 
‘was transferred to the Tribunal. In the 
proceedings the petitioner's contention 
was that the landlord does not require 
the property in which the kudikidappu 
is now situate for any purpose mention- 
ed in the Act, and secondly, he has got 
some interest in the property on the basis 
of the Udampady executed between him 
and the ist Respondent in 1962, As per 
that Udampady the petitioner is entitled 
to the usufructs of two cocoanut trees 
and also a right to get 30 cocoanuts from 
the compound during every cropping and 
also to take all the husks of the cocoa- 
nuts plucked during the best cropping 
in an year. This right, it is alleged, 
cannot be taken away by the proceed- 
ings for shifting the kudikidappu and if 
for any reason the kudikidappu has to 
be shifted he is entitled to the value of 
the homestead and also Rs. 300/- as rea- 
sonable cost of shifting the kudikidappu. 
The Land Tribunal negatived these con- 
tentions. It was found that the land 
owner is entitled to have the kudikidappu 
shifted to another property. The right 
which the kudikidappukaran was enjoy- 
ing was held to be a right which was 
incidental to or customary to his occu- 
pation of the homestead as a kudikidap- 
pukaran and therefore he cannot resist 
the shifting to another property. On so 
finding the Land Tribunal found that the 
value of the homestead will come to 
Rs. 216-50 and the shifting charge was 
determined at Rs. 15/~. The land owner 
was directed to deposit this amount with- 
in two months from the date of the order 
and also produce the draft sale deed of 
the nroperty proposed to be conveyed to 
the kudikidappukaran to which he is to 
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shift. It is this that is questioned in this 
original petition. 

2. The first contention that is 
raised by the petitioner’s counsel is that 
the petitioner is entitled to certain rights 
in the property as per the registered 
Udampady entered into between him and 
the 1st respondent in the year 1962. The 
circumstances under which that Udam- 
pady was executed are stated in that 
Udampady itself, a copy of which is filed 
by the ist Respondent as Ext, R-4. The 
lst Respondent alleging that the peti- 
tioner is interfering with his possession 
of the property and also misappropriating 
the yield from the property, filed a suit. 
O. S. No. 477 of 1961 on the file of Sher~ 
tallai Munsifi’s Court. That suit was com= 
promised on the execution of the Udam~< 
pady referred to earlier. In that Udam~ 
pady the filing of the suit and the under- 
standing arrived at between the parties 
are narrated and then it is stated that 
on receipt of Rs. 200/- the petitioner 
herein has relinquished all his claims for 
value of improvements and other rights 
in the property and he has no objection 
to an order of injunction being passed as 
one of the terms of the plaint. It is fur- 
ther stated that he will continue to re» 
side in the building put up by him in it 
as Adakudi. The right which he has as 
an Adakudi is stated in the document 
mun :— (Original in Malayalam omitted 
—Ed) 


This will clearly show that as incidental 
to his residence in the property he will 
take these articles and he will have no 
other right in the property. He himself 
has understood this right as a customary 
right mentioned in Section 79-A of the 
Act and stated so in his written state- 
ment filed in the suit for shifting. The 
moment he shifts from the premises this 
incidental right also will naturally 
vanish. He cannot refuse to shift from 
the premises on the basis of these terms. 
Therefore, the Land Tribunal was correct 
in coming to the conclusion that he is 
bound to shift to another property of the 
Ist Respondent if the Ist Respondent 
satisfies the conditions mentioned in Sec- 
tion 75 (2) of the Act. 


3. The next contention raised by 
the petitioner is that he has not been 
awarded the reasonable cost of shifting 
the kudikidappu to the new site, The 
Land Tribunal fixed the value of the 
building belonging to the petitioner at 
Rs. 216.50, directed payment of that and 
also another sum of Rs. 15/- as shifting 
charges for transporting the household 
utensils. In so doing the Land Tribunal 
observed thus:— 

“The shifting charges contemplated 
jn the Act are the charges for shifting the 
‘Kudikidappu’, When once the cost of 
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the homestead is paid to the kudikidap+ 
pukaran the property becomes that of 
the land owner and the kudikidappu- 
karan cannot remove the same after ree 
ceiving the cost. The removing and con» 
structing the house is therefore out of 
question, The shifting charges can only. 
be the cost of shifting the utensils in 
the house of the kudikidappukaran. In 
other words the kudikidappukaran is nof 
entitled to both the cost of the house as 
well as the charges for dismantling and 
reconstructing the same in the new site, 
If the cost of the house is paid to the 
kudikidappukaran he is entitled only to 
the shifting charges of the utensils, Hence 
fn the present case the lst respondent is 
entitled to Rs. 216.50 towards the cost 
of the building and Rs. 15/- as shifting 
charges for transporting the household 
utensils.” 

According to the petitioner, besides the 
cost of the house he is entitled to a sum 
of Rs. 100/- towards the shifting charges 
as reported by the commissioner, The 
Commissioner in his report mentioned 
that Rs. 100/- will be required towards 
shifting charges of the kudikidappu. Res» 
pondent’s counsel supported the reason= 
fing of the learned Land Tribunal and 
contended that as the petitioner is get- 
ting Rs. 216.50 as the price of the home 
stead as provided for in Section 75 (2) (1} 
and in arriving at this value as the 
Commissioner has taken into account the 
price of the materials and the labour 
charges for construction another amount 
by way of labour charges for construct« 
ing the homestead in the new site can= 
not be granted. But the Act provides for 
payment of a reasonable cost of shifting 
the kudikidappu to the new site, That 
expression “reasonable cost of shifting 
the kudikidappu” is very wide and takes 
within its fold the cost of shifting the 
two types of kudikidappus ie. (1) kudi- 
kidappus with a homestead and (2) with 
a hut belonging to the owner of the land. 
The Act requires the kudikidappukaran 
to shift his residence from the old site 
to the new site. Everything required to 
do that will have to be reckoned in fix- 
ing the reasonable cost of shifting the 
kudikidappu. In a kudikidappu with a 
hut only the reasonable cost may ins 
clude the cost of dismantling the huf 
and constructing one in the new site, 
The fact that the price of the homestead 
is paid for as required under Clause (i) 
of the Section may be taken into ac 
count in arriving at the reasonable cost 
of shifting the kudikidappu of the first 
tvpe. But the price of the homestead 
paid will not be sufficient for the kudi- 
kidappukaran to put up a homestead in 
the new site unless the labour charges 
of construction of a similar sized home- 
stead in the new site is also paid. In 
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other words In a case where the price of 
the homestead is paid to the kudikidap-~ 
pukaran he must be given also.the labour 
charges of constructing a homestead in 
the new site That will be comprehended 
within the expression “reasonable cost of 
shifting the kudikidappu”. The Land Tri~ 
bunal was not correct in not awarding 
to the petitioner the cost of shifting the 
kudikidappu amounting to Rs. 100/- 
Therefore. the petitioner is entitled to 
get, over and above what has been 
awarded by the Land Tribunal, a sum of 
Rs. 100/- more towards the cost of shift- 
ing the kudikidappu to the new site. 
This amount will have to be paid by the 
‘Ist respondent before the petitioner Is 
asked to shift to the new site. The ist 
respondent will deposit this amount also 
over and above what has been directed 
to be deposited within a month from this 
date. Subject to this modification in the 
order of the Land Tribunal (Ext. P-1) 
the original petition is dismissed in all 
other respects, There will be no order as 


to costs. e ues ores 
Petition dismissed 


l 
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„ Haribhai 
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_ GOPALAN NAMBIYAR, J.:— Cer- 
tain disputes arising between the State 
of Kerala and the ist respondent, a con= 


. tractor, were referred on 26-10-68 for 


arbitration of the Chief Engineer in acts 
cordance with the Arbitration Clause ~—- 
Clause 34 — of the tender notification 
Ext. P-21. The Arbitrator issued notice 
dated 3-1-69 to the petitioner to appear 
before him. The petitioner filed his writ~ 
ten statement on 22-2-69. The first hear- 
fing was on 4-6-69; and the second on 
17-6-69. The award was passed on 11-9- 
69. At the instance of the petitioner the 
award was filed in court and the court 
ordered notice of filing the award to the 
petitioner on 4-4-70. In response to the 
notice, the petitioner filed an application 
under Section 33 of the Indian Arbitra- 
tion Act, 1940 (referred to hereinafter 
as the Act) to set aside the award on 
various grounds. The court below set 
aside the award on two of the grounds 
alleged, and rejected the rest. The two 
grounds which found favour with the 
court below were: first that the award 
was passed beyond the period of four 
months provided in Rule 3 of the First 
Schedule to the Act. and second that the 
Arbitrator was guilty of misconduct in so 
far as the award disclosed an error ap-~ 
parent on the face of the record as the 
Arbitrator had not adverted to. or con= 
sidered. two documents, Exts. P-11 and 
P-16. Against this decision the State has 
preferred this appeal. 


2. The respondent was the suc- 
cessful tenderer for the construction of 
three zonal R.C.C. over head Reservoirs, 
two in Mattancherry and one in Cochin, 
In connection with the Ernakulam-Mat~- 
tancherry Water Supply Scheme. The 
tender notification (Ext, P-21) contained 
clause 34, which was the arbitration 
clause, which specified for a reference in 
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cases of dispute to the Chief Engineer. 
It is unnecessary to extract the clause. 
Clause 13 of the notification reads: 


“The contractor shall be bound to 
carry out all extra items not included in 
the schedule. but found necessary dur- 
ing the actual execution of the work and 
these extra items will be paid for at 
rates based on the departmental data 
rates, for such items plus or minus the 
proportionate difference between the 
P.A.C. as per the accepted tender and 
estimate amount as per the current sche- 
dule. The tender difference shail be cal- 
culated less value of the departmental 
materials to be supplied.” 


In Schedule A-3 to the notification, 
under the heading: “SITE”, it was stat- 
ed that the soil at the site for Reservoir 
No. 1 and Reservoir No. 2 is loose clay, 
end for Reservoir No. 3, sandy. Clause 
No. 11 stated that intending tenderers 
are expected to inspect and study care- 
fully the conditions at site. Condition 
No. 18 required the successful tenderer 
to execute an agreement on. stamp paper 
before commencing work. By report No- 
22 of the Kerala Engineering Research 
Institute. Peechi, Soil Mechanics and 
Foundation Division, dated 14-9-65, (Ex: 
P-19), it was reported that the sub-soil 
at the three places chosen as sites for 
the reservoir up to 16, showed that the 
top soil was sand, the middle layer clay, 
and the bottom layer, silty sand or sand. 
It was stated that the clay found at tha 
three places was of a highly compressi- 
ble nature and hence pile foundation 
was preferable; and that’ as the top 
strata at three places was sandy, jetting 
had to be resorted to for driving the 
piles through this strata. It was the res- 
pondent’s claim that whereas the work 
tendered for was to be executed by ‘pile 
driving’. it was actually done by ‘jetting’ 
having regard to the nature and condi- 
tion of the soil at the sites, and that 
this was an extra item of work, for 
which he was entitled to extra remune- 
ration in accordance with the terms of 
clause 13 of the tender notification. The 
State took the view that ‘jetting’ was 
mot an extra item of work but only a 
revised or improved technical method of 
executing the work tendered and con« 
tracted for. and therefore the contractor 
was not entitled to any extra remune- 
ration, The Arbitrator by his award Ext 
P-10 decided this against the respondent. 
The court below set aside the award on 
the two grounds noticed earlier. 

We shall first deal with the 
question whether the award is liable to 
be set aside as having been made be- 
yond the four months stipulated by Rule 
3 of the First Schedule. Section 3 of the 
Act enacts that an arbitration agreement, 
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unless a different intention Is expressed, 
shall be deemed to include the provi- 
sions set out in the First Schedule. in 
So far as they are applicable. We find 
no different intention expressed in Ext. 
P-7 agreement; nor in the tender noti- 
fication (Ext, P-21) the conditions of 
which were, by clause 5, to be part of 
the agreement. Rule 3 of the Schedule I 
of the Act reads: 

“3. The arbitrators shall make their 
award within four months after entering 
on the reference or after having been 
called upon to act by notice in writing 
from any party to the arbitration agree- 
ment or within such extended time as 
the Court may allow.” 

The power of the court to extend the 
time is provided by Section 28, as fols 


St 

“28 (1) The Court may. if IE thinks 
fit. whether the time for making the 
award has expired or not and whether 
the award has been made or not, enlarge 
from time to time the time for making 
the award. 

(2) Any provision in an arbitration 
agreement whereby the arbitrators or 
umpire may. except with the consent of 
all the parties to the agreement. en- 
large the time for making the award, 
shall be void and of no effect.” 

On these provisions, and having regard 
fo the dates we have mentioned earlier, 
of reference to the Arbitrator (26-10-68), 
motice for appearance (3-1-69) first hear- 
fng (4-6-69). second hearing (17-86-69), 
and the award (11-9-69), the period of 
four months should commence from the 


- date on which the Arbitrator entered on 


the reference (there being no notice call- 
ing upon him to act). His notice dated 
3-1-69 supplies this date; and the ist 
and 2nd hearing, and the award are all 
beyond four months from that date, The 
question has been debated before us 
whether the petitioner having participat- 
ed in the hearings, beyond the period of 
four months. is precluded from objecting 
to the award on the ground that it was 
passed beyond time. In the view that we 
take, it seems unnecessary to pronounce 
upon it, but as the matter was argued 
at length. we shall Indicate our opinion. 
Under Section 28 (1) of the Act the 
court has power to extend the time for 
making the award beyond the period of 
four months, whether before or after 
the passing of the award. It was agreed 
before us that this power which was 
available to the court below can be ex- 
ercised by us as the appellate Court. 
That being so, we are of the opinion that 
on the facts set out above this is a fit 
ease for the extension of time for mak- 
ing the award till it was passed, viz. 
11-9-°69 and we would extend time ac- 
cordingly. We cannot but record our sur- 
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prise that the request for extension of 
time under Section 28 (1) of the Act was 
not made to the court below; nor was 
it made to us, till we asked the Govern~ 
ment Pleader if we did not have the 
power, Even after our power to do s0 
was conceded by the counsel for the res- 
pondent. there was no application for 
extension of time, but an oral request for 
extension was made by the Government 
Pleader. There is authority that an ap- 
plication in writing is not necessary, and 
an oral request for extension of time 
would suffice. (See Sakalchand Moti v. 
Abharam Haribhai, AIR 1924 Bom 380 
and Madura Mills Co. Ltd. v. N. M. S. 
Krishna Ayyar, AIR 1937 Mad 405). 

4, From Section 28 (2) of the Act 
it seems implicit that a provision in the 
arbitration agreement that the Arbitra- 
tor may, with the consent of all parties 
to the agreement enlarge the time for 
making the award, is valid. This was the 
view taken of Section 28 (2) of the Act 
by Dhawan, J. in Shambhu Nath v. Sm. 
Surja Devi, AIR 1961 All 180. A Full 
Bench of the Patna Pish Court in M/s. 
Bokaro & Ramgur Ltd. Dr. Prasun 
Kumar Banerjee, AIR i968 Pat 150 (FB) 
took the view that under Section 28, the 
court alone can extend the time for sub- 
mission of the award, and the parties 
have no such power, except in the case 
of arbitration without the intervention 
of court, where they have the right to 
enlarge the time by executing a fresh 
agreement. The same view was expressed 
in Sowaran Singh v. Municipal Com~ 
mittee, Pathankot, AIR 1963 Punj 427. 
With respect, we are inclined to take a 
somewhat different view from the Patna 
and the Punjab rulings. The Patna Full 
Bench recognised, as did Dhawan, J. in 
the Allahabad ruling, that it is implicit 
fn Section 28 (2) that a term in the 
agreement to extend time by consent of 
parties is valid. We share the same view. 
Were it necessary for us to express our= 
selves. we should think, that there can 
be an extension of time by the arbitra- 
tor in pursuance of a term in the agree- 
ment enabling him to do so by consent 
of parties. In this case there is no such 
term in the agreement, and no question 
of extension of time by the Arbitrator 
with consent of the parties can arise. 


5. For the respondent it was 
sought to be contended on the authority 
of the decision of the Supreme Court in 
Hari Shanker Lal v. Shambhu Nath. AIR 
1962 SC 78 that an award passed be- 
yond the -period mentioned in Rule 3 of 
Schedule I is non est. and that the arbi- 
trator after that period becomes functus 
officio. On this ground, it was said that 
even the court cannot extend time. But 
this is opposed to the express language 
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of Section 28 (1). Subba Rao, J. who 
spoke for himself and the learned Chief 
Justice and Mudholkar, J. in the Sup- 
reme Court case, expressed himself thus: 
“The legal position may be formulat- 
ed thus: {a) A notice to act may be 
given before or after the arbitrators en= 
tered upon the reference. (b) If notice to 
act is given before they entered upon the 
reference the four months would be 
computed from the date they entered 
upon the reference. (c) If a party gives 
notice to act within four months after 
the arbitrators entered upon the refer- 
ence, the arbitrators can make an award 
within four months from the date of such 
notice. And (d) in the event, after the 
expiry of the said four months the arbi- 
trators become functus officio, unless the 
period is extended by court under Sec- 
tion 28 of the Act; such period may also 
be extended by the court, though the 
award has beén factually made.” 


(underlining ours) 


Earlier it was said: 
if time was not extended by 


court the document described as an 
award would be treated as non est.” 
It is plain that the observations about 


the arbitrator becoming functus officio 
and the award becoming non est are all 
subject to the period fc- submission of 
the award not being exte ded. Raghubar 
Dayal, J. in a separate concurring judg- 
ment held that if the arbitrators had 
entered on the reference, the four 
months’ period began from the data 
when they so entered, and that any 
notice subsequently given, calling upon 
them to act will not make the period 
start afresh from the date of such sub- 
sequent notice. In the Supreme Court 
ease the reference to arbitration was on 


17-8-48; within 10 days thereafter, the 
arbitrator gave notice and entered on 
the reference; on 25th July, 1949 the 


mother of one of the parties died and 
the proceedings were held up; on 31-8- 
50. one of the parties (the appellant be- 
fore the Supreme Court) gave notice to 
the Arbitrators to proceed with the re- 
ference; the Arbitrators proceeded and 
made an award on 1-10-50; the appel- 
lant before the Supreme Court filed an 
application on 23-1-51 to file the award; 
it was then objected that the award was 
filed beyond time and was invalid. The 
objection was upheld. As pointed out by 
the Full Bench of the Patna High Court 
in the decision noticed supra, it does nof 
appear from the facts that the parties 
participated before the Arbitrator after 
the expiry of the four months period. 
And no question of waiver or acquies+ 
cence or estoppel was raised or argued 
before the Supreme Court. The question 
directly considered by the Supreme 
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Court. viz. whether a notice subsequent 
to the arbitrator entering upon the refer- 
ence can give a fresh start of time. does 
not arise here; and the observations of 
the Court about the award being non est 
and the arbitrators being functus officio 
have to be read and understood in their 
proper context, 


6. In AIR 1968 Pat 150 (FB) the 
parties had participated without objec- 
tion in the proceedings before the Arbi- 
trator beyond the four months’ period 
_ mentioned in Rule 3 of the First Sche- 
dule of the Act. The Full Bench held 
that Rule 3 gets statutorily incorporated 
in the arbitration agreement under Sec= 
Hon 3 of the Act; but it is nevertheless 
a term of the contract; and therefore if 
a party who participates in the proceed- 
ings beyond four months is sought to be 
barred by estoppel by conduct, the plea 
cannot be met by urging that there can 
be no estoppel against a statute. It was 
therefore held that the parties were bar- 
red by the principles of estoppel and 
also by the principles of waiver and ac- 
quiescence from challenging the award. 
A learned Judge of the Orissa High 
Court in Ganesh Chandra Misra v, Arta- 
tran Misra, AIR 1965 Orissa 17 also 
took the view that Rule 3 of the Sche- 
dule I is statutorily incorporated into 
the arbitration agreement, and theft by 
reason of such incorporation there can 
be no question of estoppel against a sta- 
tute. The same view was also expressed 
by Dhawan. J. in AIR 1961 All 180. This 
view appeals to us; and as nothing was 
sald to show that the respondent was no? 
aware of his rights when he participat- 
ed In the two hearings before the Arbi» 
trator we think he is barred from at- 
tacking the award as beyond time on 
ground of estoppel, waiver and acquiese 
cence. i 


7. In order fo highlicht the 
grounds to set aside an award under 
Section 30 of the Act, we may briefly 
notice the historical background (noticed 
also in the Patna Full Bench case). Under 
the Civil Procedure Code of 1859, Sec. 
tions 312 to 329 made provision for arbi- 
tration. The time for passing the award 
had to be fixed in the order of reference 
under Section 315, and could be extend- 
ed from time to time under Section 318. 
Under the Code of 1882, the matter was 
dealt by Sections 506 to 526. Section 521 
expressly enacted that no award would 
be valid unless made within the period 
allowed by the court, The Code of 1908 
adopted a different stand. Proceedings 
for arbitration were governed by the 
2nd Schedule, Paragraphs 1 to 16 of 2nd 
Schedule deal with the matter. Thera 
wes -provision in paragraph 8 for exten- 
sion by court of the time limit within 
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which the award had to be made. as 
specified in an order or reference under 
paragraph 3. Under paragraph 15 the 
award could be set aside on the ground 
that it had been made after expiration 


` of the period allowed by the court. Una 


like Section 521 of the Code of 1882, 
under which an award beyond time was 
treated as null and void. paragraph 15 
required such an award to be set aside. 
Then came the Arbitration Act of 1940. 
Section 30 of the Act lists the grounds 
for setting aside an award. That an 
award was made beyond the period of 
four months is not expressly made a 
ground for setting aside the award. Jë 
should be brought under the category of 
‘misconduct’ under clause (a) of Section 
30, or of being “otherwise invalid” under 
clause (c). The court below relied on the 
following observations of the Suprema 
Court in Thawardas Pherumal v, Union 
of India. AIR 1955 SC 468; 


“An arbitrator îs not a conciliator 
and cannot ignore the law or misapply 
fit in order to do what he thinks is just 
and reasonable. He is a tribunal selected 
by the parties to decide their disputes 
according to law and so is bound 
follow and apply the law, and if he does 
not. he can be set right by the courts 
provided his error appears on the face 
of the award. The single exception to 
this is when the parties choose specifi- 
cally to refer a question of law as a 
separate and distinct matter.” 


But these observations were made with 
reference to Section 16 (1) of the Act, 
which expressly provides for remitting 
the award on the ground that objection 
to its legality is apparent on the face of 
it. Those expressions do not occur in 
Section 30 of the Act. We shall assume, 
without deciding, that an error apparent 
On the face of the record may. in con- 
ceivable cases, amount to ‘misconduct’ 
under Clause (a) of Section 30 and would 
also suffice to render the award “other= 
wise invalid” under clause (c) of the sec- 
tion. But was there an error apparent 
on the face of the record? Or was there 
at least any circumstance which would 
render the award “otherwise invalid’? 
That the award was beyond time is a 
plea not available to the respondent for 
reasons that we have discussed. 


8. The court below concluded that 
there was an error apparent on the face 
of the award as the Arbitrator did not 
choose to refer to Exts. P-11 and P-16, 
letters by the Superintending Engineer 
(who was the Arbitrator himself at the 
time) and the Executive Engineer res- 
pectively, indicating that jetting Is an 
extra item of work. We are unable to 
agree with the reasoning and conclusion 
of the court below. As observed in 


1973 
Chamosy Bhara & Co. v. Jivraj Balloo 
Ltd. AIR 


Spinning and Weaving Co. 
1923 PC 66: 

“An error of law on the face of the 
award means. in their Lordships view, 
that you can find in the award or a 
document actually incorporated therein, 
as for instance, a note appended by the 
arbitrator stating the reasons for hbis 
judgment, some legal proposition which 
is the basis of award and which you can 
then say is erroneous. It does not mean 
that if in a narrative, a reference is 
made to a contention of one party 
opens the door to seeking first what that 
contention is. and then going to the con- 
tract on which the parties’ tights depend, 
st see if that contention is sound.” 

In the present case P-11 and P-16 were 
mot documents marked before Arbitra- 
tor. Only Exts, P-1 and P-9 were mark- 
ed before him. Exts. P-11 and P-16 
which were filed in the lower court, 
were not even referred to in the award 
and we are unable to say that they had 
been incorporated in the award or other- 
wise formed part of it. Non-advertence 
to these documents does not amount to an 
error apparent on the face of the record; 
mor does it make the award otherwise 
invalid. 

9. Counsel for the respondent 
sought to sustain the order of the court 
below on certain other grounds stated to 
have been urged before it and rejected 
by that court, We shall turn to those 
grounds. It was said that the order of re- 
ference to the Arbitrator proceeds on 
the basis that jetting is an item of work 
and therefore the Arbitrator acted be- 
yond the scope of the reference in con- 
sidering whether it was an extra item 
of work, and deciding that it was not. 
The objection in this form was not rais- 
ed before the court below. Ext. P-6 
order of reference dated 26-10-68 states 
that there was difference of opinion be- 
tween the contractor and the Public 
Health Engineering Department relating 
to the contractor’s claim for extra pay- 
ment for jetting. We consider that the 
difference of opinion set out in Ext, P-6 
sufficiently reflects the scope of the con- 
troversy and was wide enough to cover 
the question whether jetting was an 
extra item of work or not. 

10. It was then said that the con- 
clusion of the Arbitrator that jetting was 
not an item of work was based on no 
evidence at all, and that such evidence 
as there was, pointed only to the oppo- 
site conclusion, The point in this form, 
again was not raised before the lower 
Court; and we feel there is no substance 
in it. Counsel for the respondent refer- 
red us to Ext. P-18 letter dated 13-7-66 
from the contractor to the Chief Engi- 
meer. where he prayed for the extra 
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charges for jetting, to Ext. P-17 dated 
21-7-66 from the Chief Engineer to the 
Executive Engineer, forwarding the con- 
tractor’s letter and seeking clarification 
on certain points, to Ext, P-16 dated 25- 
7-66 of the Executive Engineer clarify- 
ing the points referred to him, and indi- 
cating his opinion that, in the circum- 
stances, jetting done by the contractor 
can be considered as an extra item of 
work; and to Ext. P-15 memo, dated 27- 
7-69 of the Chief Engineer asking the 
Executive Engineer to submit through 
the Superintending Engineer the financial 
commitment which the extra item might 
involve. This was submitted by the Exe- 
cutive Engineer (Ext. P-14 dated 2nd 
August, 1966); whereupon by Ext. P-13 
memo dated 5-8-66 of the Chief Engi- 
neer, the Superintending Engineer was 
asked to verify the data furnished and 
propose a reasonable rate for the extra 
item, By Ext. P-12 dated 5-8-66 the 
Superintending Engineer made certain 
deductions from the data supplied, Thus 
far. it would appear that the Depart- 
ment had either accepted, or came very 
near to accepting, the contractor’s claim 
for payment for jetting as an extra item. 
Then came certain objections from the 
Accountant General to the payment. The 
objection itself is not on record, but Ext. 
P-11 dated 8-9-66 is a letter from ‘the 
Superintending Engineer to the Chief En- 
gineer offering his remarks on the ob- 
jection. It is enough to record that Ext. 
P-11 does not expressly state that jetting 
is an extra item of work although it 
states that the Accountant General’s 
stand that the Department is not bound 
to pay extra for adopting the method 
of jetting for pile driving does not ap- 
pear to be correct. From these records 
(none of which were marked before the 
Arbitrator), we are unable to hold that 
the conclusion of the Arbitrator that jet- 
ting is not an extra item of work was 
rested on no evidence at all. The ques- 
tion whether it was an extra item of 
work was referred to him for decision 
and he was bound to decide it to the 
best of his lights and judgment, 


11. Next, it was said that by Ext. 
P-9 letter dated 1-8-64 the contractor 
had stipulated along with his tender, 
certain conditions. one of which was that 
excess and extra work other than in de- 
sign. will have to be paid at the estimate 
rate plus 20 per cent, and that this was 
accepted by Ext. P-20 memo of the Chief 
Engineer dated 28-10-65. Even then, the 
question remained whether jetting was 
an extra work or only a revised method 
of performing the original work. We find 
no merit in these additional grounds 
urged by counsel for the contractor to 
sustain the order of the Court below, 
setting aside the award, 
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12. In the result we allow this 
appeal, set aside the decision of the court 
below, and direct that the respondents’ 
application to set aside the award will 
stand dismissed, The proceedings for fil- 
ing the award if not completed. will be 
proceeded with in accordance with law. 
There will be no order as to costs in 
appeal. 

13. Before closing we wish to 
venture certain observations. Clause 13 
of the tender notification places an obli-« 
gation on the contractor to carry out all 
extra items not included in the schedule 
and found necessary “during actual exe- 
cutioh of the work”; and an obligation 
on the Department to pay for such extra 
items, Clause 18 provides for the suc- 
cessful tenderer executing an agreement 
before commencing the work. The agree- 
ment in this case (Ext. P-7) was on 
2-11-65. Consistent with clause 18 this 
must have been before the commence- 
ment of the work. This is also indicated 
by Ext. P-1 dated 7-10-65, from the 
Chief Engineer to the contractor inform- 
ing him that jetting has to be resorted 
to in the top strata, and asking the con- 
tractor meanwhile, to execute the agree- 
ment and start the work. We have again 
Ext, P-2 dated 21-2-66 from the con- 
tractor intimating that he has started the 
work of driving piles at Thopumpadi. 
The discovery of the sandy nature of 
the soil at the sites at certain layers was 
by the report of the Executive Engineer, 
Peechi Research Institute. dated 14-9-65 
(Ext, P-19) which was long prior to the 
execution of the agreement and the com~ 
mencement of the work. On the terms 
of clause 13. therefore even if jetting 
is an extra item of work, it does not 
appear to be one found necessary “in 
the course of the actual execution of the 
work”, Indeed the contractor’s claim for 
extra payment for jetting appears to 
have been rejected on this ground in a 
short but instructive order dated 3-10- 
68 (Ext, P-3) by the then Chief Engi- 
neer. He referred to Ext, P-1 intimation 
conveyed before the execution of the 
agreement, and held that therefore the 
claim for jetting as an extra item was 
inadmissible. The contractor’s attempt to 
have the decision re-considered also fail- 
ed. (Vide Ext. P-4 dated 13-12-66). Des« 
pite these the point that on the terms of 
clause 13 the contractor was not entitled 
to extra payment was never raised þe- 
fore the Arbitrator, nor, if it could be 
raised at all, at any of the subsequent 
stages. 











Order accordingly. 
een! 
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Index Note:— (A) Kerala Cycle Tyres 
and Tubes (Declaration of Stocks and Main- 
tenance of Accounts) Order 1966, CL 4 — 
Clause 4 which insists upon exhibition of 
prices of tyres and tubes at places of business 
is beyond the competence of State Govern- 
ment and is invalid — (X-Ref:— Essential 
Commodities Act (1955), S. 3 and Constitu- 
tion of India, Art. 245). i 


Brief Note :—- (A) The Central Gover- 
ment has conferred power on the State Gov- 
ernment in regard to matters specified in 
Clauses (d) to (j) of Section 3 (2) of the Es- 
sential Commodities Act. The exhibition of 
prices insisted upon by Clause 4 is a matter 
coming within Section 3 (2) (c) which is not 
delegated to the State Government. 

(Para 4) 

The clause cannot also be justified by 
reference to Clause (e) or (j) of S. 3 (2) of 
the Act. Incidental and supplementary 
matters in Clause (j) when read with other 
parts of the order of the Central Government 
can only refer to matters incidental or sup- 
plementary to the specified matters enume- 
tated in Clauses (d) to (h) of Section 3 (2). 

(Para 6) 

Index Nete:— (B) Kerala Cycle Tyres 
and Tubes (Declaration of Stocks and Main- 
tenance of Accounts) Order 1966, CL 5 — 
Clause 5 falis under S. 3 (2), Cis. Ga) and (@) 
and is within the competence of the State 
Government by virtae of delegation of power 
by Central Government order D/- 18-6-1966 
in the Ministry of Commerce. (Para 7) 
Cases Referred: Chronological Paras 
1969 Ker LT 69 = 1969 Ker LI 596, 

Udavasi Metro Cycle Importing Co. 


v. State of Kerala 4,5 
1969 Ker LT 222 = 1969 Ker LJ 618, 
Chacko Mathew v. State 4,5 


(1969) Cri. R. P. No. 340 of 1969 

(Ker) 4,5 
T. C. M. Das, for Petitioner; Govt. 
Pleader, for Respondents. 

GOVINDAN NAIR, J.:— The first two. 
prayers in this petition are to: 

“G} declare clause 4 of the Kerala Cycle 
Tyres and Tubes (Declaration of Stocks and 
Maintenance of Accounts) Order 1966 as in- 
valid as it is beyond the competence of the 
State Government. 

(ii) declare Clause 5 of the Kerala Cycle 
Tvres and Tubes (Declaration of Stocks and 
Maintenance of Accounts) Order, 1966 to be 
invalid as the power sought to be exercised 
is beyond what has been conferred on the 
State Government.” 


CQ/GQ/B186/73/MVI 
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2. The Kerala Cycle Tyres and Tubes 
(Declaration of Stocks and Maintenance of 
Accounts) Order, 1966 (hereinafter referred to 
as the Order) was passed by the State Gov- 
emment on 16th August, 1966 in exercise of 
the powers conferred by sub-section (1) read 
with Clauses (e) (h), @ and (j) of sub- 
section (2) of S. 3 of the Essential Commo- 
dities Act, 1955 (hereinafter referred to as 
the Act) and the Order of the Government 
of India in the Ministry of Commerce dated 
18th June, 1966. Clauses 4 and 5 of the 
Order are in these terms :— 


“4, Price list to be displayed at places of 
business. Every dealer shall exhibit at the 
entrance or some other prominent place of 
his business premises; the price list of cycle 
tyres and tubes held by him for sale. Such 
price list shall be legibly written in the prin- 
cipal language of the locality concerned. It 
shall indicate separately the prices of different 
varieties of cycle tyres and tubes. 

5. Dealer to maintain accounts — 
(1) Every dealer shall maintain a register of 
daily accounts of his stock of cycle tyres 
and tubes showing correctly,— 


(a) the opening stock on each day; 

(b) the quantities received on each day 
showing the place from where and the source 
from which received; 

(c) the quantities delivered or otherwise 
removed on each day showing the places of 
destination; and 

(d) the closing stock on each day. 

(2) Every dealer shail complete his ac- 
counts for each day on the day to which 
they relate unless prevented by reasonable 
cause, the burden of proving which shall be 
upon him. 

(3) Every dealer shall submit to the Dis- 
trict Collector or any other officer authorised 
by him in this behalf, a true return of the 
stocks, receipts and deliveries of cycle tyres 
and tubes every fortnight (1st to 15th and 
16th to the end of the month), so as to reach 
the District Collector or the officer authorised 
within 7 days after the close of the fortnight.” 
Sub-sections (1) and (2) of S. 3 of the Act 
which are the only provisions in Section 3 
that are relevant are in these terms :— 

3. Powers to control production, supply, 
distribution, etc. of essential commodities. 

(1) If the Central Government is of 
opinion that it is necessary or expedient so 
to do for maintaining or increasing supplies 
of any essential commodity or for securing 
their equitable distribution and availability at 
fair prices, (or for securing any essential com- 
modity for the defence of India or the ef- 
ficient conduct of military operations) it may, 
by order, provide for regulating or prohibit- 
ing the production, supply and distribution 
thereof and trade and commerce therein. 

Q) Without prejudice to the generality 


of the powers conferred by sub-section (1), 
an order made thereunder may provide— 
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(a) for regulating by licences, permits or 
otherwise the production or manufacture of 
any essential commodity; 


` (b) for bringing under cultivation any 
waste or arable land, whether appurtenant to 
a building or not, for the growing thereon of 
food-crops generally or of specified food- 
crops, and for otherwise maintaining or in- 
creasing the cultivation of food-crops gene- 
tally, or of specified food crops; 
(c) for controlling the price at which any 
essential commodity may be bought or sold; 


(d) for regulating by licenses, permits or 
otherwise the storage, transport, distribution, 
disposal, acquisition, use or consumption of, 
any essential commodity; 

(e) for prohibiting the withholding from 
sale of any essential commodity ordinarily 
kept for sale; g 


(£) for requiring any person holding in 
stock any essential commodity to sell the 
whole or a specified part of the stock to the 
Central Government or a State Government 
or fo an officer or agent of such Govern- 
ment or to such other person or class of 
persons and in such circumstances as may 
be specified in the order; 


(g) for regulating or prohibiting any 
of commercial or financial transactions 

telating to foodstuffs or cotton textiles which, 
in the opinion of the authority making the 
order, are, or, if unregulated, are likely to 
be, detrimental to the public interest; 

(h) for collecting any information or 
statistics with a view to regulating or prohi- 
biting any of the aforesaid matters: 

@ for requiring persons engaged in the 
production, supply or distribution, of, or trade 
and commerce in, any essential commodity 
to maintain and produce for inspection such 
books, accounts and records relating to their 
business and to furnish such information re- 
lating thereto, as may be specified in the 
order; 

Gi) for the grant or issue of licences, 
permits or other documents, the charging of 
fees therefor, the deposit of such sum, if 
any, as may be specified in the order as 
security for the due performance of condi- 
tions of any such licence, permit or other 
document, the forfeiture of the sum so de- 
posited or any part thereof for contravention 
of any such conditions, and the adjudication 
of such forfeiture by such authority as may 
be specified in the order; 

(i) for any incidental and supplementary 
matters, including in particular the entering 
and search of premises, vehicles, vessels and 
aircraft, the seizure by a person authorised 
to make such search of any articles in res 
pect of which such person has reason to 
believe that a contravention of the order has 
been, is being, or is about to be committed, 
the grant or issue of licences, permits or other 
documents, and the charging of fees therefor 
[and of any books of accounts and docu- 
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ments which in his opinion would be useful 
for, or relevant to, any proceedings under 
this Act and the return of such books of ac 


counts and documents to the person from: 


whom they were seized after copies thereof 
or extracts therefrom as certified by that 
person in the manner specified in the order 
have been taken]. 


“5, Delegation of powers— The Central 
Government may, by notified order, direct 
that the power to make orders under Sec- 
tion 3 shall, in relation to such matters and 
subject to such conditions, if any, as may 
be specified in the direction be exercisable 
also by— 

(a) such officer or authority subordinate 
to the Central Government; or 
. (b) such State Government or such officer 
or authority subordinate to a State Govern- 
ment, as may be specified in the direction.” 
Pursuant to Section 5, the Central Govern- 
ment by notified order conferred power on 
the State Government to pass orders under 
Section 3 (1) of the Act. The relevant part 


` of that order is in these terms :— 


“In exercise of the powers conferred by 
Section 5 of the Essential Commodities Act, 
1955 (10 of 1955), the Central Government 
hereby directs. 


(a) that the powers conferred on it by 
sub-section (1) of S. 3 of the said Act to 
make orders to provide for the matters 
specified in Clauses (d), (e), (©, @) @), © 
(ii) and (j) of sub-section (2) thereof shall, 
in relation to all commodities other than 
foodstuffs and fertilisers, etc. etc.” 


3. The State Government can only 
pass orders by virtue of the power conferred 
on it by the Central Government by notified 
order as contemplated by Section 5 of the 
Act. The Central Government has conferred 
power in regard to matters specified in 
Clauses (d) to (j) of sub-section (2) of S. 3 
of the Act. The powers of the State Gov- 
ernment are therefore confined to the matters 
in the above clauses. What we have to ex- 
amine is whether Clauses 4 and 5 of. the 
Order can be brought under any of these 
clauses, 

4, Clause 4 of the Order relates to 
the price list to be displayed at places of 
business. It is contended by counsel on be- 
half of the petitioner that this has relation 
to the matters specified in Clause (c) of sub- 
section (2) of S. 3 of the Act “for controlling 
the price at which any essential commodity 
may be bought or sold”, and the power to 
make orders in relation to this matter not 
having been notified under S. 5 to be exercised 
by the State Government the State Govern- 
ment was incompetent to make provision for 
exhibition of prices as they have done in 
Clause 4 of the Order. The exhibition of 
price insisted upon by Clause 4 of the Order 
is a matter coming within Clause (c) of sub- 
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section (2) of S. 3 of the Act has been held 
by this Court in Udayasi, Metro Cycle Im- 
porting Co. v. State of Kerala, (1969 Ker LT 
69). Raghavan. J, who delivered the judg- 
ment stated thus: 

“The purpose of publishing a price list 
at the premises of the shop can only be to 
control the prices at which the tyres and 
tubes may be bought or sold. No other clause 
of Section 3 (2) of the Act can be said to 
confer this power. Now turning to the Order 
of the Central Government delegating powers 
to the State Government, what is found is 
that the power under Clause (c) of sub-sec- 
tion (2) of S. 3 is not one of the powers 
delegated under the Order. As I have al- 
Teady stated, the powers delegated were only 
those under clauses (d), (e), (f), (e), (h) ete. 
Section 4 is thus beyond the competence of 
the delegated powers of the State Government 
and hence invalid.” 

e learned Judge reiterated the same view 
in another decision in Chacko Mathew v. 
State, (1969 Ker LT 222) and these decisions 
have been followed in Criminal R. P. No. 340 
of 1969 (Ker.). 


5. Isaac, J. before whom this came 
up for hearing has doubted the correctness 
of the decisions in (1969 Ker LT 69), and 
in (1969 Ker LT 222) as well as the decision 
in Criminal R. P. No. 340 of 1969 (Ker) and 
has passed an order of reference which has 
brought this case before us. The learned 
Judge has stated in the order of reference 
that the power to include in an order, a pro- 
vision for displaying the price list at places 
of business, falls under Clause (e) of sub- 
section (2) of S. 3. That clause is in these 
terms :— 

“(e) for prohibiting the withholding from 

sale of any essential commodity ordinarily 
kept for sale;” 
We find it difficult to hold that a provision 
that price list should be displayed at places 
of business will fall under Clause (e) of sub- 
section (2) of S. 3. Nor is it a matter which 
is incidental or supplementary to the matter 
provided under Clause (e) of sub-section (2) 
of S. 3 of the Act. On the other hand, we 
think that a provision for display of prices can 
at least be incidental or supplementary to the 
matter under Clause (c) of sub-section Q) 
of S. 3, namely “for controlling the price at 
which any essential commodity may be bought 
or sold”. It cannot be gainsaid that the dis- 
play of prices will at least have an indirect 
effect of controlling the prices in that it will 
be difficult, if not impossible, for the dealer 
to sell at prices higher than that displayed. 
A display of prices will therefore have a con- 
trolling effect on the prices and with respect 
we agree with the view taken by Raghavan, 
J. as he then was in the decision in (1969 
Ker LT 69). 

6. Counsel on behalf of the State 
urged an additional contention before us with 
reference to Clause (j) of sub-section (2) of 
S. 3. He urged that all orders under Sece 
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tion 3, whether passed by the Central Gov- 
ernment or by the State Government, pur- 
suant to the delegation under Section 5 of 
the Act are really orders under Section 3 (1) 
and that therefore the State Government hav- 
ing been given power under Clause (j) of sub- 
section (2) of S. 2 to make orders “for any 
incidental and supplementary matters” for 
regulating or prohibiting the production, 
supply and distribution of any article or trade 
or commerce therein can pursuant to Cl. (j) 
of sub-section (2) of S. 3 provide for a display 
of prices. While we agree that all orders 
under Section 3 are orders for the purpose 
of regulating or prohibiting the production, 
supply and distribution of articles and the 
enumerated matters under sub-section (2) of 
S. 3 are only illustrative of the matters that 
can be provided for under an order under 
Section 3 (1), we are unable to accept the 
contention that by virtue of Clause (j) enabl- 
ing the State Government to pass orders for 
any incidental and supplementary matters can 
confer on the State Government power in 
relation to matters other than those for 
which powers have been conferred on them 
specifically by the order of the Central Gov- 
ernment under Section 5 of the Act. 


Incidental and supplementary matters in 
Clause (j) when read with the other parts of 
the Order of the Central Government under 
Section 5 of the Order dated 18th June, 1966 
can only refer to incidental or supplementary 
matters to the matters specifically delegated 
to the State Government. The order under 
Sec. 5 merely states that the matters regard- 
ing which powers have been conferred on 
the State Government are the matters specifi- 
ed in Clauses (d) to (j). “(j)” therein must be 
related to the matters incidental and sup- 
plementary to the specified matters enumerat- 
ed in Clauses (d) to (b). Actually Clause (j) 
does not enlarge on the powers nor does 
Clause (j) confer power in regard to a new 
and additional matter. The matters are only 
those specified in the order of the Central 
Government dated 18th June, 1966, namely, 
those that are specified in Clauses (d) to (h) 
of sub-section (2) of S. 3. Even if Cl. G) 
was not there, we think that the State Gov- 
ernment would have power to pass orders 
in relation to matters incidental and supple- 
mentary to enumerated matters. Clause (j) 
does not confer any additional power and 
we think it is only by way of abundant 
caution that the clause has been put in. 


7. Clause 5 of the Order is within 
the power of the State Government. We 
think it will fall under Clause (h) (i) of sub- 
section (2) of S. 3. No relief can therefore 
be granted to the petitioner by way of a 
declaration that Clause 5 of the Order is 
beyond the competence of the State Gov- 
ernment. 


8. However in the light of what we 
have stated above, we are of the view that 
the State Government has no power to insist 
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that prices should be displayed. We there- 
fore declare that Clause 4 of the Order is 
invalid. 


- 9 The petitioner is not entitled to 
any other relief in this petition. We dispose 
of this petition on the above terms. We 





direct the parties to bear their respective 
costs. ; 

a Petition partly allowed, 
w 
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K. BHASKARAN, J. 
T. T. Narayanan and others, Petitioners 
v. Kuttikrishnan and others, Respondents, 
jo R. P. No. 561 of 1972, D/- 21-11- 


Index Note:— (A) Kerala Buildings 
{Lease and Rent Control) Act @ of 1965), 
S. 20 — Revisional authority is competent 
to receive additional evidence in appropriate 
eases. 


Brief Note :— (A) The revisional autho- 
rity can in appropriate cases entertain ap- 
plication for reception of additional evidence, 
if in his opinion such reception is necessary 
for a proper scrutiny to ascertain whether the 
impugned order is vitiated by illegality, irre- 
gularity or impropriety. (Para 6) 

Failure of a landlord to furnish details 
regarding tax to which a building was asses- 
sed as required under Section 27 read with 
Rules 7 and 12 results in irregularity, though 
it does not affect the jurisdiction of the Rent 
Controller. Hence the revisional authority 
Was wrong in declining to receive extracts 
from the property register as additional evi- 
dence. (Para 6) 

Index Note:— (B) Kerala Buildings 
(Lease and Rent Control) Act (2 of 1965), 
S. 5 — Fixation of fair rent im respect of 
non-residential building — Application whe- 
ther governed by S. 5 (2) or (3). 

Brief Note:— (B) An application for 
fixation of fair rent in respect of a non-resi- 
dential building which has not been assessed 
to property tax or house tax at the time of 
letting is governed by Section 5 (2) and not 
Section 5 (3). Case Jaw discussed. 

(Para 8) 

Cases Referred: Chronological Paras 
AIR 1972 SC 2379 = (1972) 2 SCC 

427, M. L. Sethi v. R. P. Kapur 6 
AIR 1970 SC 337 = 1969 Ker LT 
348, Mathai v. Subordinate Judge, 

Kottayam 6 
1969 Ker LJ 227 = 1969 Ren CR 
558, Doraswami Chettiar v. Nhan- 

dammadan Kunhiraman 6 
1966 Ker LT 1063 = 1966 Ker LJ 
569, Auto Transport Union (P) Ltd. 

v. Cardamom Marketing Co. Ltd. 8 
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1962 Ker LT 366 = 1962 Ker LI 
647 (FB), Kunhammad Keyi v. 
Premalata 


P. C. Balakrishna Menon, V. P. Mohan 
Kumar and M. K. Sumathy, for Petitioners; 
C. S. Balakrishnan, for Respondents. 


ORDER:— This revision under Sec- 
tion 115, Civil P. C. is by the tenants of a 
building and arises out of proceedings for 
fixation of fair rent initiated at the instance 
of the landlord. The main question in dis- 
pute relates to the provision of law which 
should apply to the present case, namely, 
whether sub-section (2) or (3) of S. 5 of the 
Kerala Buildings (Lease and Rent Control) 
Act 2 of 1965. 


2. The building is a non-residential 
one and appears to have been continuously 
in the occupation of the tenants — revision 
petitioners as early as from the year 1939. 
It is submitted by the revision petitioners that 
there is no definite finding. by any of the 
Courts below as to whether there was pro- 
perty tax in respect of the building at the 
time of its letting. However, the observa- 
tion of the Rent Controller that there was 
no Panchayat in existence at the time of the 
letting of the building is not seriously chal- 
lenged before me. If that be so, there is no 
likelihood of property tax having been fixed 
by the Panchayat or Municipality for this 
building at the time of letting. 


3. The entrustment of the building to 
the revision petitioners is stated to be under 
an oral arrangement on a rental of Rs. 2/- 
per annum. The Rent Controller fixed the 
fair rent, mostly basing his conclusion on a 
report submitted by the commissioner, at 
Rs. 10/- per mensem. The learned counsel 
submits that this increase is not only un- 
warranted in terms of the provisions of the 
Act, but also out of all proportions, as it 
works out at 60 times of the original rent. 


4. Incidentally the question as to 
what should be the Act which should apply, 
whether Act 16 of 1959 or 2 of 1965, also 
has arisen. The proceeding started in the 
year 1963 was pending at the time . when 
Act 2 of 1965 came into force. The proviso 
to sub-section (1) of S. 34 of Act 2 of 1965 
reads as follows :— 

“Provided that any investigation, legal 

proceeding or remedy which could have been 
instituted, continued or enforced under the 
said Act if it had not expired, may be in- 
stituted, continued or enforced under the cor- 
responding provisions of this Act.” 
This proviso makes it clear that pending pro- 
ceedings are to be continued under the cor- 
responding provisions of the new Act. I do 
not, therefore, think it necessary to examine 
the various provisions relating to fixation of 
fair rent contained in sub-sections (1) to (3) 
of S. 5 of Act 16 of 1959, as fair rent in 
the present case has to be fixed under the 
provisions of Act 2 of 1965. 
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5, Now, before entering into the mais 
question, one other incidental point that has 
been raised by Sri. P. C. Balakrishna Menon, 
the learned counsel appearing for the revi- 
sion petitioners, has to be dealt with. That 
point relates to the question as to whether 
the building has been or has not been as- 
sessed to property tax, which, according to 
the learned counsel, is a pertinent one in 
proceedings relating to fixation of fair rent. 
As has already been stated, this proceeding 
was initiated at the instance of the landiord. 
However, in the application, which has been 
Tead over to me, there are no averments as 
to whether the building has been assessed to 
property tax, and if so, what the tax was. 
My attention has been drawn to the pro- 
visions contained in Rules 7 and 12 of the 
Kerala Buildings (Lease and Rent Control) 
Rules, 1959, which, I am told, are still in 
force. Sub-rule (1) of Rule 7 reads as 
follows :— 


“Every application under the Act shall, 
in addition to the particulars necessary to 
support it, contain also the particulars pre-- 
scribed in Rule 12 so far as they may be ap- 
plicable and every application for eviction 
under Section 11 shall also state the grounds 
on which the application is made.” 

The relevant portion of Rule 12 is extracted 
below: 

“The particulars to be furnished under 
S. 27 shall be the following :— 


(10) Rental value as entered in the pro- 

perty tax assessment of the Municipal Coun- 
cil, Panchayat or Local Board, as the case 
may be. 
Section 26 of the Act (Act 2 of 1965) pro- 
vides that executive authorities of local 
bodies are to furnish certified extracts from 
property tax or house tax assessment books 
showing the rental value of the building or 
buildings and that such certified copy shall 
be received as evidence of the facts stated 
therein in proceedings under that Act. Sec- 
tion 27 provides that— 

“27. Landlord and tenant to furnish 
particulars— Every landlord and every ten- 
ant of a building shall be bound to furnish 
to the Accommodation Controller the Rent 
Control Court or any person authorised by 
it in that behalf such particulars in respect 
of the buildings as may be prescribed by 
rules made under this Act.” 

The submission of the learned counsel is that 
it was incumbent on the part of the res- 
pondents herein to furnish details of the pro- 
perty tax to which the building in question 
was assessed, and that the respondents herein - 
having failed in that behalf, when a petition 
was filed by the revision petitioners in the 
District Court during the pendency of the 
revisional proceedings to receive extract from 
the property register as additional evidence, 
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the Court declined to receive it on the ground 
that it had no jurisdiction in that behalf. It 
is contended that in doing so the District 
Court has failed to exercise the jurisdiction 
which is really vested in it. 


6. Sri. C. S. Balakrishnan, the learned 
counsel appearing for the respondents, sub- 
mits that inasmuch as the District Court as 
the revisional authority was exercising the 
jurisdiction specially conferred on it under 
the provisions of the Act, it could have only 
perused the records already before it, and 
could not have legally entertained a petition 
for receiving additional evidence which was 
purely beyond the ambit of its jurisdiction. 
In support of his contention Sri. Balakrishnan 
has invited my attention to the provisions 
contained in Section 23 of Act 2 of 1965, 
which confers certain powers vested in a 
Civil Court under the Code of Civil Pro- 
cedure on the Accommodation Controller, 
the Rent Control Court and the Appellate 
Authority. The contention of the learned 
counsel, however, is that the section is cons- 
picuous for the absence of mention of the 
District Court as one of the authorities on 
,which such powers are conferred. and there- 
fore clause relating to discovery and inspec- 
tion in Section 23 has no application so far 
as the revisional Court is concerned. He 
has also drawn my attention to the decision 
of this Court in Doraswami Chettiar v. 
Nhandammadan, 1969 Ker LJ 227 where, 
after a fairly lengthy discussion on the point, 
Eradi J. has held as follows:— 


“The District Judge exercising revisional 
jurisdiction under Section 20 of the Kerala 
Buildings (Lease and Rent Control) Act will 
not therefore be justified in interfering with 
a finding of fact recorded by the appellate 
authority, merely because he is of the view 
that on a correct appreciation of the evi- 
dence a different conclusion should have 
been arrived at by the appellate authority.” 
The question that was posed in that case 
was mainly this. Whether the revisional 
Court could embark upon a reappraisal of 
the evidence as could be done by the appel- 
late authority. The above quoted observa- 
tion has been made in that context. The 
question. whether, in a particular case, the 
District Court exercising power under Sec- 
tion 20 of the Act could entertain an appli- 
cation for reception of additional evidence 
was not considered in that decision. The 
Supreme Court had occasion to consider the 
scope and ambit of Section 20 of the Act. 
In the decision reported in Mathai v. Subor- 
dinate Judge, Kottayam, 1969 Ker LT 348 
=(AIR 1970 SC 337), Mitter J., has observ- 
ed as follows:— 


“Mr. Daphtary next argued that it was 
not open to the District Court to revise the 
order of the Subordinate Judge holding 
against sub-letting and thereby confirming 
the order of the . Rent Controller on this 
point under Section 20 of the Act of 1965. 
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The words of Section 20 however are much 
wider than those in Section 115 of the Code 
of Civil Procedure. Under Section 29 (1) 
(20 (1)?) the District Court is empowered to 
call for and “examine the records relating to 
any order passed or proceedings taken. under 
the Act for the purpose of satisfying itself 
as to the legality, regularity or propriety of 
such order or proceedings, and pass such 
order in reference thereto as it thinks fit. On 
the words of this section we cannot hold 
that-a revision is limited to a mere question 
of jurisdiction. In our view the District 
Judge was empowered to consider whether 
on the evidence the finding of the Subordi- 
nate Judge was proper.” 


From the wording of Section 20 it appears 
that it is within the power of the District 
Court to examine the legality, propriety and 
regularity of the order that is challenged be- 
fore it. As I have already stated, the land- 
lord who was the applicant before the Rent 
Controller had a duty in terms of Section 27 
read with Rules 7 and 12 of the Rules to 
furnish details regarding tax to which the 
building was assessed, and the failure to do 
so is really a matter resulting in irregularity 
though, in a strict sense, it cannot be said 
that it affects the jurisdiction of the Rent 
Controller. In the light of the decision of 
the Supreme Court referred to above and 
also in the light of the more recent decision 
of the Supreme Court in M. L. Sethi v. 
R. P. Kapur, AIR 1972 SC 2379, it cannot 
be held that the District Court is barred in 
appropriate cases from entertaining an ap- 
plication for reception of. additional evidence, 
if in the opinion of the District Court such 
reception is necessary for a proper scrutiny 
to ascertain whether the impugned order is 
Vitiated by illegality, irregularity or impro- 
priety. In this view J hold that the District 
Court was not correct in declining to exer- 
cise the jurisdiction in the context, which 
was really vested in that Court. 


7. Now reverting to the main ques- 
tion whether the application for fixation of 
fair rent in the present case should be dealt 
with under sub-section (2) or sub-section (3) 
of Section 5 of Act 2 of 1965, it is the con- 
tention of the counsel for the revision peti- 
fioners that all the courts below have com- 
mitted a serious error of law affecting the 
jurisdiction in treating the matter as one 
falling under sub-section (3). To facilitate 
easy reference, the provisions of sub-sec- 
tions (1) to (3) of S. 5 are reproduced below: 


“5, Determination of fair rent. — (1) The 
Rent Control Court shall, on application of 
the tenant or landlord of a building fix the 
fair rent for such building after holding such 
inquiry as it thinks fit. 


(2) In fixing the fair rent the Court shall 
take into consideration the property tax or 
house tax fixed for the building at the time 
of letting in.the property tax register or 
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house tax register of the local authority with- 
in whose area the building is situated. 

Provided that in the case of— 

G) any residential building, or, 

(ii) any non-residential building except- 
ing a building to which fittings have been 
affixed or in -which machinery have been 
installed and such fittings or machinery have 
been excluded from valuation for the pur- 
pose of fixing the property tax or house fax 
by a local authority, 
the fair rent fixed may in proper cases be 
Jower than, but shall in no case exceed by 
more than fifteen per cent, the monthly rent 
on the basis of which the property tax or 
house tax for the building, prevailing two 
years immediately before the date of the 
application, was fixed or if the building was 
not assessed to property tax or house tax 
before the said periòd of two years, the 
monthly rent on the basis of which the pro- 
perty tax or house tax prevailing immediate- 
iy before the date of the application was 

ed 


(3) If there is no property tax or house 

tax fixed for the building or if it is not based 
on a rental basis or if the building is situat- 
ed in an area which is not a City, Municipa- 
lity, panchayat or in any other local autho- 
rity, the fair rent shall be fixed after taking 
into consideration the prevailing rates of 
‘gent in the locality for similar accommoda- 
tion in similar circumstances during the 
twelve months preceding the letting.” 
It is sub-section (1) which confers jurisdic- 
tion on the Rent Controller to fix fair rent 
in respect of a building. Sub-section (2) pro- 
vides the mode in which fair rent has to be 
fixed. Sub-section (2) (omitting the provi- 
sos) requires that while fixing fair rent the 
łcourt shall take into consideration the pro- 
perty tax or house tax fixed for the building 
at the time of letting in the property tax 
register or house tax register of the local 
authority within whose area the building is 
situated. This means that while fixing fair 
rent the court should give due weight and 
proper consideration to the rent that was 
prevalent at the time of letting of the build- 
ing as gathered from the property tax or 
house tax to which that building was as- 
sessed at the time of letting. 

8. The argument of the learned coun- 
sel for the respondents is that as the build- 
ing was not assessed to building tax or pro- 
perty tax by any panchayat or municipality 
at the time of letting, the question of pro- 
ceeding to fix fair rent in accordance with 
sub-section (2) of Section 5 does not arise 
at all in this case. Now, in this context, we 
have to consider the scope of the proviso 
also. It has been held by a Full Bench of 
this Court in Kunhammad Keyi v. Premala- 
tha, 1962 Ker LT 366 (FB):— 

“But, although from the punctuation it 
would appear that the proviso is a proviso 
to sub-section (2), it is clear that the princi- 
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pal matter in relation to which it stands as 
a proviso is sub-section (1). Sub-section (2) 
refers only to a matter which the court has 
to take into consideration in fixing the fair 
rent. It is sub-section (1) that says that the 
Court shall fix the fair rent. Sub-section (1) 
being the provision under which the fair rent 
is fixed, it follows that the proviso referring 
to the fair rent fixed, must relate to that sub- 
section rather than to the sub-section which 
refers to a matter to be taken into conside- 
ration in fixing the fair rent.” 

It is, therefore, clear that if the proviso is 
read along with sub-section (1) fair rent in 
appropriate cases be less than the rent as 
disclosed by the relevant entries in the pro- 
perty tax register or house tax register, but 
cannot in any case exceed 15% of the rent. 
The point of time which is relevant for the 
purpose of reckoning the rent of the building 
as disclosed by the property tax register or 
house tax register is indicated as two years 
prior to the filing of the application in the 
present Act, though that was not made clear 
in the previous Act. Probably this clarifi- 
cation is in the light of the decision of this 
Court in 1962 Ker LT 366 (FB). The posi-, 
tion has been further clarified by Vaidialin- 
gam, J., in Auto Transport Union (P) Ltd. 
v. Cardamom Marketing Co. Ltd., 1966 Ker 
LT 1063. In paragraph 24 it has been ob- 
served as follows:— 

“The proviso makes it clear that the 

Rent Court can fix the fair-rent in appro- 
priate cases even lower than the property 
tax or house tax fixed; but it places the 
outer limit by stating that the fair-rent shall 
in no case exceed by more than 15 per cent 
the monthly rent on the basis of which the 
property tax or house tax for the building 
has been fixed.” 
His Lordship seeks support to this conclu- 
sion from the reasoning given by Raman 
Nair J., as then he was, in (1962 Ker LT 366 
(FB)) to which Vaidialingam J. also was a 
party. The scheme and purpose of the Act 
appear to be to give adequate protection to 
tenants of buildings which have not been as- 
sessed to property tax or house tax at the 
time of letting. In other words, it does not 
appear to -be the intention of the legislature 
to place such tenants in a disadvantageous 
position. If the argument emphasizing the 
words “at the time of letting” appearing in 
sub-section (1) is accepted and fair rent is 
proceeded to be fixed under sub-section (3), 
in my view, it would run contra to the very 
spirit of the provisions of the Act. The Full 
Bench decision also lends support to this 
view. I, therefore, hold that the proper pro- 
vision that would apply to the present case 
is what is contained in sub-section (2), not 
sub-section (3), of Section 5 of the Act. In 
that view the orders that have been passed 
by the courts below are illegal and they are 
liable to be set aside. 

9. Before parting with this matter I 
shouid also like to point out that the Rent 
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Controller has fallen in error in 
ing the commissioner’s report with respect to 
the fair rent without ascertaining the pro- 
bable rent for similar building at the time 


of letting. In terms of sub-section (3)- itself, 


the fair rent was to be fixed “after taking 
into consideration the prevailing rates of 
rent in the locality for similar accommoda- 
tion in similar circumstances during the 
twelve months preceding the letting. The 
commissioner’s report ought to conform with 
the requirements as laid down in sub-sec- 
tion (3). It is rather strange that all the three 
courts have not adverted to this aspect of the 
matter, though the position appears to be 
clear in the light of the provisions contained 
in sub-section (3) of Section 5 of the Act. 


In the light of the foregoing discus- 
sions, the order of the Rent Controller as 
confirmed by the appellate authority and the 
Tevisional court deserves to be set aside, and 
I do so. The matter is remanded to -the Rent 
Controller for fixation of fair rent in ac- 
cordance with the provisions of the Act and 
in the light of the observations contained in 
this order. There will be no order as to costs. 


Case remanded. 


AIR 1973 KERALA 249 (V 60 C 83) 
V. P. GOPALAN NAMBIYAR, J. 


N.. Sreenivasan, Petitioner v. Director of 
Enforcement, New Delhi and others, Respon- 
dents. 


O. P. 1044 of 1972, DJ- 30-10-1972. 


Index Note: — (A) Foreign Exchange 
Regulations Act (1947), Sections 19-G and 
23-D — Retention of seized documents be- 
yond one year — Permissible if preliminary 
notice under Rule 3 (1) of Adjudication Pro- 
ceedings and Appeal Rules (1957) has been 
issued before expiry of one year. 


Brief Note: — (A) The preliminary 
notice under Rule 3 (1) is part of the adju- 
dicatory machinery. On consideration of the 
explanation the officer has to decide under 
Rule 3 (3) whether adjudication proceedings 
should be held, and if so, to fix the time and 
place for the appearance of the person con- 
cerned. That is only a later stage of the 
proceedings which have been ‘commenced’ 
by the issuance of the notice. AIR 1964 
Bom 127 and O. P. No. 515 of 1969 (Ker), 


Followed. (Para 3) 
_ Cases Referred: Chronological Paras 
- (1969) O. P. No. 515 of 1969 (Ker) 3 


AIR 1964 Bom 127 = 1964 (1) Cri 
LJ 643, M/s. Eastern Machinery Trad- 
ing Co. v. State 


P. N. Rajan, for Petitioner; ' Central 
Govt. Standing Counsel, for Respondents, 
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ORDER :— The petitioners’ permises 
were searched on 26-9-1970 and their Post 
Office Savings Bank Account Book and certain 
other documents were seized by the Assistant 
Director, Enforcement Directorate, Shastri 
Bhavan Madras. Ext. P-1 notice dated 22-12- 
1970, was issued to the petitioners stat- 
ing that the 1st petitioner had received with- 
out general or special exemption from Reserve 

of India four payments amounting to 
Rs. 24,200/- from persons other than autho- 
tised dealers in foreign exchange by order or 
on behalf of Shri N. Sadanandan of Malay- 
sia and that there was a contravention of the 
provisions of certain specified sections of the 
Foreign Exchange Regulations Act 1947. He 
was, therefore, called upon to show cause 
why adjudication proceedings contemplated 
in S. 23-D of the Foreign Exchange Regula- 
tions Act 1947 should not be held against 
him for the contravention and why the 
amount of Rs. 20,000/- daposited in his sav- 
ings bank account and Rs. 4,000/- deposited 
in his mother’s (2nd petitioner’s) account at 
the Post Office, Vaikom should not be con- 
fiscated to the Government. Both the peti- 
tioners submitted explanation dated 8-1-1971. 
In order to receive back their pass book, 
they sent Ext. P-2 petition dated 25-9-1971 
praying for the return of the Postal Savings 
Bank Pass Book to Vaikom Branch. As there 
was no compliance with this request, peti- 
tioners moved this writ petition praying for 
a direction for the return of the two pass 
books and for a direction that any action 
in pursuance of Ext. P-1 notice beyond one 
year of its retention, is illegal and for certain 
other consequential orders. 


2. The petitioners placed reliance on 
Section 19-G of the Foreign Exchange Regu- 
lations Act 1947, which enables the concern- 
ed officers to retain the documents searched 
or seized only for a period not exceeding one 
year. For the Respondents, reliance is plac- 
ed on the latter part of the section which al- 
lows them to retain the seized documents for 
a longer period, if before the expiry of the 
said period of one year proceedings under 
Section 23 have been “commenced”. If so, 
under Clause (a) of Section 19-G the autho- 
tities are given the right to retain the docu- 
ments until the disposal of those proceedings. 
It was claimed that the issuance of Ext. P-1 

notice on 22-12-1970 amounted to a “com- 
mencement” of the proceedings which have 
not yet been disposed of, and therefore the 
was valid and 
proper. The question is whether this claim 
is well founded. 


3. Section 23 of the Act provides 
that for contravention of certain specified 
sections of the Act, a person shall be liable 
to penalty which might be adjudged “in the 
manner provided”. The manner of adjudica- 
tion is provided by the following sections. 
Section 23-D, which is one of the important 
sections, reads: 
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“23-D. Power to adjudicate — (1) For 
the purpose of adjudging under clause (a) of 
sub-section (1) of Section 23 whether any 
person has committed a contravention, the 
Director of Enforcement shall hold an in- 
quiry in the prescribed manner after giving 
the person a reasonable opportunity of being 
heard and if, on such inquiry, he is satisfied 
that the person has committed the contraven- 
tion, he may impose such penalty as he thinks 
fit in accordance with the provisions of the 
said Section 23: 


Provided that if, at any stage of the 

inquiry, the Director of Enforcement is of 
> opinion that having regard to the circum- 
stances of the case, the penalty which he is 
empowered to impose would not be adequate, 
he shall, instead of imposing any penalty 
himself, make a complaint in writing to the 
Court.” 
The manner of holding an inquiry referred 
to in the above section is prescribed by the 
Adjudication Proceedings and Appeal Rules 
1957. Rule 3 of the said Rules reads: 

“3. Adjudication proceedings:— (1) In 
holding an inquiry under sub-section (1) of 
Section 23-D for the purpose of adjudging 
under clause (a) of sub-section (1) of Sec- 
tion 23 whether any person has committed 
contravention, the Director shall, in the first 
instance, issue a notice to such person requir- 
ing him to show cause within such period as 
may be specified in the notice (being not 
less than ten days from the date of service 
thereof) why adjudication proceedings should 
not be held against him. 

(2) Every notice under sub-rule (1) to 
any such person shall indicate the nature of 
the offence alleged to have been committed by 
him. 

(3) If after considering the cause, if any, 
shown by such person, the Director is of 
opinion that adjudication proceedings should 
be held, he shall fix a date for the appear- 
ance of that person either personally or 
through his lawyer or other authorised re- 
presentative. 

(4) On the date fixed, the Director shali 
explain to the person proceeded against or 
his lawyer or authorised representative the 
offence alleged to have been committed by 
such person indicating the provisions of the 
Act or of the rules, directions or orders 
made thereunder in respect of which contra- 
vention is alleged to have taken place.” 


It has been held by my learned brother 
Isaac, J., in O. P. No. 515 of 1969 (Ker) 
that issuance of a notice under Section 23-D 
(1) of the Act as provided in Rule 3 (1) of 
the Rules is a sufficient commencement of 
the proceedings within the meaning of Sec- 
tion 19-G. The same seems to be the pur- 
port of the decision of a learned Judge of 
the Bombay High Court in M/s. Eastern 
Machinery Trading Co. v. State, AIR 1964 
Bom 127 which was under Section 19-A of 
the Act. I am in agreement with the princi- 
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ple of these decisions. Briefly stated, a re- 
tention of the documents beyond the period 
of one year is authorised by Section 19-G if 
any proceedings under Section 23 have been 
“commenced” before tbe authority concern- 
ed. Section 23-D provides for the holding 
an inquiry in the prescribed manner after 
giving the person an opportunity of being 
heard. Rule 3 (1) ordains the issue of a pre- 
liminary notice in holding the inquiry under 
sub-section (1) of Section 23-D. This preli- 
minary notice is part of the adjudicatory 
machinery itself and the issuance of this 
notice amounts to a commencement of the 
proceedings within the meaning of Sec. 19-G. 
No less is it so, because after issuance of 
this preliminary notice, on consideration of 
the explanation, the officer has to decide 
under sub-clause (3) of the Rule whether ad- 
judication proceedings should be held, and if 
so, to fix the time and place for the appear- 
ance of the persons concerned. That is only 
a later stage of the proceedings which have 
been commenced by the issuance of the 
notice under Rule 3 (1). 


4, As the proceedings were commenc- 
ed by the issuance of Ext. P-1 notice, the 
petitioner can have no possible complaint 
against the retention of the pass books, re- 
turn of which is sought in this writ petition. 
I dismiss this writ petition, but make no 
order as to costs. 

Petition dismissed. 
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Sankara Warrier and others, Appellants 
v. Sreedevi Warrasyar and others, Respon- 
dents. 
Second Appeal 753 of 1969; DJ- 8-9- 
972. 


Index Note:— (A) 
Law — Variyar tarwad 
Partition is by stirpes. 

Brief WNote:-— (A) A member of a 
Variyar tarwad, married in the Kudivaippu 
form, can claim partition by stirpes. 1955 
Ker LT 495 and 1964 Ker LT 911, Follow- 
ed. j (Para 6) 
®©) Marumakkattayam 

— Consent of other 


Marmnakkattayam 
— Kudivaippu — 


Index Note:— 
Law — Kudivaippu 
members ummecessary. 

Brief Note:— (B) A marriage in the 
Kudivaippu form does not require the con- 
sent of other members of the tarwad for its 
validity. (Para 6) 

Index Note— (O Marumakkattayam 
Law — Kutivaikkal ceremony — It can be 
performed any time after marriage. 

(Para 5) 

Index Note:-— (D) Evidence — Appre- 
ciation of — Principle of imterestedness of 


BQ/CQ/A777/73/JHS 


1973 


relation affecting evidentiary value of testi- 
mony cannot be applied to proof of cere- 
monies to which only relations are invited. 
(Para 5) 
Index Note:— (Œ) Evidence — Appre- 
ciation of — Kutivaikkal ceremony — Priest 
remaining present uninvited and though cere- 
mony did not require his presence — Infer- 
ence against validity of ceremony cannot be 
drawn. (X-Ref:— Evidence Act (1872), Sec- 
tion 114). (@ara 5) 
Index Note-— (©) Hindu Law — In- 
heritance — Renunciation of caste did mot 
impair right of inheritance. 
Brief Note:— (F) This right is also 
affirmed and made secure by the Caste Dis- 


abilities Removal Act (1850). (Para 7) 
Cases Referred: Chronological Paras 
1964 Ker LT 911 = 1964 Ker LI 


929, Balakrishna Warrier v. Sreedhara 


Warrier 5, 6 
1955 Ker LT 495, Madhava Warrier 
Eswara Warrier v. Krishna Warrier 
Parukutty Warasiaru 
1955 Ker LT 566, Rama Warrier v. 
Chakrapani Varrieru 6 
AIR 1924 Pat 420 = 5 Pat LT 203, 
a Pergash Singh v. Mt. Dahan 
ibi 7 


C. K. S. Panicker, for Appellants; K. 
Sudhakaran, for Respondents. 

JUDGMENT:— Defendants 2 and 4 to 
6 are the appellants. The plaintiffs sued for 
partition of their 7/9 share in the A sche- 
dule properties and B schedule movables and 
for recovery of shares with mesne profits. 
The ist plaintiff is the mother of plaintiffs 2 
to 5 and additional plaintiffs 6 and 7 were 
born to the Ist plaintiff subsequent to the 
institution of the suit. Ist plaintiff and the 
second defendant are sister and brother and 
the ist defendant is their mother. The par- 
ties are Variyars by caste. The 4th defen- 
dant is the wife and defendants 5 and 6 are 
the children of the 2nd defendant. Third 
defendant is the lessee of the plaint A sche- 
dule properties from the 2nd defendant. 
Plaintiffs and defendants 1 and 2 constitut- 
ed a Variyar Tarwad. A schedule properties 
were obtained by the tarwad under partition 
of the family properties on the Sth of Maka- 
ram 1106. Besides plaintiffs 2 to 7, the Ist 
plaintiff had two other children, Baby and 
Babu (twins) who died in 1960. With the 
death of Baby and Babu their 2/9th share 
devolved on the ist plaintiff. Thus the plain- 
tiffs are entitled to 7/9 share. On 18-2-59, 
the ist defendant executed a gift deed in 
favour of the 2nd defendant. This document 
is void as she was not competent to execute 
such a document. On the date of the gift 
deed the Ist plaintiff was carrying, and the 
twins were born in May 1959. They were 
thus entitled to definite shares in the pro- 
perty. Even if the gift deed is valid and 
binding, it is valid only to the extent of 1/9 
share of the 1st defendant and not the 1/6th. 
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as stated in the gift deed. The lease deed 
executed by the 2nd defendant in favour of 
the 3rd defendant is not a bona fide trans- 
action and is not binding on the plaintiff and 
their share of the properties. They are, 
therefore, entitled to a declaration that the 
document is invalid and not binding on them. 
No possession was obtained by the third de- 
fendant. The plaintiffs have applied for an 
injunction to restrain the defendants from en- 
tering upon the properties. 

2. The second defendant contended 
that he is the Karnavan and manager of the 
tavazhi and that the tarwad has not attained 
the status of division as alleged in the plaint. 
The 1st plaintif married a Nair and went 
out of the tarwad. In 4th defendant Ambika 
Devi was married to the 2nd defendant in 
the Kudivaippu form on the 10th Medom 


.1134 and from that date Ambika Devi had 


become a member of his tarwad. The chil- 
dren born to them are also members of the 
tarwad. The sub tarwad became partible 
only after the Kudivaippu. Even though the 
plaintiff can claim partition, she cannot claim 
per capita partition. The 2nd defendant 
and his wife and children constitute one 
Sakha and are entitled to one half of the 
properties and the other members are entitl- 
ed to the other half. He has no objection to 
the plaint properties being divided and one 
half allotted to himself and his children. A 
schedule Item No. 3 belongs exclusively to 
the Ist defendant and she was competent 
to execute the gift in his favour. The debts 
cleared by him should be made a charge 
on the properties. The ist plaintiff is not 
competent to question the validity of the 
gift deed. The 3rd defendant has been put 
in possession of the properties under the 
lease. The 1st plaintiff is not entitled to 
claim maintenance as she has married out 
of caste and is living elsewhere. The second 
defendant’s wife and children are necessary 
parties to the suit. 


3. The Ist defendant supported the 
2nd defendant in all his contentions. She 
has stated further that the 2nd defendant 
performed the Kudivaippu with Ambika 
Devi and the ceremony had her concurrence. 
The plaintiff in her replication reiterated her 
contentions and stated further that even if 
Kudivaippu was performed, the ceremony 
never had the concurrence of the other mem- 
bers of the tarwad and as such it is not valid 
and binding. 

4, The suit was once dismissed; but 
on appeal the dismissal was set aside and 
the case was remanded for dispo- 
sal afresh. Ambika Devi and her chil- 
dren were directed to be impleaded with- 
out prejudice to the contentions of the 
plaintiffs. Thus after remand they were 
impleaded and the plaint was also amended. 
Plaintiffs 6 and 7 who were born subsequent 
to the first plaint, were also impleaded. 
Additional witnesses were examined after 
remand and the trial Court has held that 
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there is no evidence that Kudivaippu was 
performed as alleged by the 2nd defendant. 
The Court has held that the tarwad has 
not attained the status of division, and so 
the gift deed executed by the Ist defendant 
in favour of the 2nd defendant is invalid. 
The 2nd defendant conceded that the lease 
deed did not take effect and so the declara- 
tion made in respect of the lease deed was 
allowed. The Court further held that in 
respect of the 2/9 share to which Baby and 
Babu were entitled, the tarwad had attained 
the status of division, since they had died 
after the coming into force of the Hindu 
Succession Act. So the 2/9 share was allowed 
to be partitioned and given over to the 
plaintiffs. A preliminary decree was ac- 
ronce allowed to be drawn on those 
es. 


On appeal the learned District Judge 
has held that Kudivaippu was, in fact, 
performed; but it did not have the concur- 
. Tence of the other members of the tarwad. 
Hence it had no legal effect. The pre- 
liminary decree passed by the trial Court 
was, therefore, confirmed and it is in these 
circumstances that the defendants have come 
up in second appeal. 


5. The first and the main point 
arising for consideration is whether the 
second defendants marriage with the 4th 
defendant was solemnised in the Kudivaippu 
form; if so, for its validity whether the con- 
sent of the other members was necessary. 
Was such a consent obtained in the present 
case? The learned Appellate Judge on a re- 
view of the evidence on the factum of the 
Kudivaippu ceremony has held that Kudivai- 
ppu was, in fact, performed. The evidence is 
mainly oral. Dws. 2 to 6, besides D. W. 1 
the 2nd defendant are the witnesses who have 
given evidence on this point. The evidence 
of these witnesses did not weigh with the 
Trial Court for the reason that D. Ws. 1 to 5 
are persons interested in the second defen- 
dant, and D. W. 6 did not actually attend 
the function. Interestedness basing on rela- 
tionship, I do not think, can strictly be ap- 
plied in the present case for a proper appre- 
ciation of the evidence of D. Ws. 2 to 5. 
Kudivaippu ceremony is one conducted in- 
side the house attended to. mainly by near 
relations only. It is very seldom that out- 
siders are invited. In the circumstances per- 
sons competent to swear to the ceremony can 
be expected only from near relations. D. Ws. 
2 to 5 have stated in clear terms that they 
were present for the function. The details 
of the ceremony are that a ‘Nira Nazhi’ and 
a ‘Vilakku’ are placed inside the room into 
which the wife is taken and from there some 
Dakshina would be paid to some of the rela- 
tives. D. Ws. 2 to 4 were inside that room 
at the time while D. W. 5 stood on the 
veranda. He actually saw the wife being 
taken inside by the second defendant holding 
her hand. As his elder brother Raghava 
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Warriar was present inside the room D. W. 5 
did not think it necessary to take his seat 
inside the room, D. W. 5 is an apparently 
respectable man, a retired Asst. Transport 
Officer. He is sought to be discredited on 
the ground that the 2nd defendant is also 
an employee in the same department. I do 
not think that he could be discredited on 
this ground. D. Ws. 2, 4 and 5 are distant 
relations of the 2nd defendant; but as al- 
ready stated it would be unfair to discard 
their evidence in this particular case on the 
ground of relationship. D. Ws. 3 and 6, of 
course, are not related to the 2nd defendant. 
Still the trial Court has disbelieved them. 
D. W. 3 is stated to be a priest, who offi- 
ciated the ceremony. As a matter of fact, 
the services of a priest are not required and 
no elaborate ceremonies are performed also. 
D. W. 6 is a retired headmaster and a res- 
pectable member of the community. He 
speaks in general about the observances and 
ceremonies obtaining in the community. Ac- 
cording to him no particular ceremonies are 
prescribed in connection with Kudivaippu. 
On this ground it is possible to discredit! 
D. W. 3; but the fact, as it appears to me, 
is that he volunteered himself as the priest 
even though his services were not requisi- 
tioned. The circumstance cannot, in my 
view, reflect against the truth or validity of 
the function. I have no hesitation to uphold 
the finding of the learned appellate Judge 
that Kudivaippu was, in fact, performed, 
There is no particular stage for performing 
Kudivaippu. There are instances of Kudi- 
vaippu having been resorted to several years 
after the marriage. In Balakrishna Warrier 
v. Sreedhara Warrier, 1964 Ker LT 911 the 
following observations appear. 


“Kudivaippu need not be soon after the 
marriage, but may be years afterwards. 
P. W. 2, a retired Division Inspector of 
Schools and a prominent member of the 
community, has given instances amongst the 
Variyars of Kudivaippu made after birth of 
children of the marriage; a prominent inst- 
ance being that conducted in 1100 by Shri 
M. R. Madhava Variyar, who was a lead- 
ing advocate and a prominent journalist.” 
It, therefore, follows that Kudivaippu may 
be conducted at any time after the Marriage. 
The contention that in this particular inst- 
ance Kudivaippu was resorted to with the 
evil purpose of reducing the shares due to 
the plaintiff cannot hold water. Kutivaikkal 
is a recognised ceremony in the community 
from early times. Nagam Aiya in his Tra- 
vancore State Manual, Vol. 2 at p. 340 
would observe:— 


“The system of inheritance depending 
upon the nature of the sambandham cere- 
mony. This may be of two kinds:—- (a) the 
ordinary sambandham, (b) the same cere- 
mony accompanied by what is called Kuti- 
vaikkal (settling in life), in which case the 
woman is taken to the husband’s house and 
she thereafter becomes a member of the hus- 
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band’s family, and her children inherit the 
family property. Hf after the woman is 
taken to her husband’s house she becomes a 
widow, she may remarry and her children 
by the second husband also inherit the pro- 
perty of the first husband’s family. If a 
brother marries and brings and ‘settles’ the 
wife in his family, but his married sister is 
not taken and ‘settled’ in her husband’s 
house, but left in her own and there visited 
by her husband, the children of both the 
brothers and the sister inherit the same pro- 
perty in equal shares..............s0ceee- 2 

Thus the Kutivaikkal ceremony stands on a 
stable foundation so far as the community is 
concerned. 


6. The legal consequence of a Kudi- 
vaippu is that a member of a Variyar tar- 


wad, married in the Kudivaippu form, is en-' 


titled to claim partition per stirpes. This 
position is unassailable, as could be seen 
from the decision of the Travancore-Cochin 
High Court in Easwara Warrier v. Parukutty, 
1955 Ker LT 495 and 1955 Ker LT 566. 
The Kerala High Court in 1964 Ker LT 911 
(cited supra), following the previous decisions, 
observed:— 

“The community of Variyars normally 
follows the Marumakkavazhi system of suc- 
cession, except when a member marries in 
the ‘Kudivaippu’ form, taking the wife to the 
husband’s house to reside there permanently, 
in which case he will be entitled to claim 
partition, and succession to him will be 
under the Makkavazhi system. According to 
the custom of the community neither the 
length of interval after the marriage nor preg- 
nancy would affect the validity of a Kudi- 
vaippu.” 


7. The learned Appellate Judge after 
finding that Kudivaippu was performed, as 
alleged by the 2nd defendant, is disinclined 
to follow it up and give effect to the legal 
consequences flowing therefrom, on the 
ground that the Kudivaippu was not approv- 
ed by the other members of the Tarwad. It 
is nowhere stated that for the validity of 
the Kudivaippu the concurrence of the other 
members of the Tarwad is necessary. I was 
not referred to any ruling on the point or 
any text dealing with the custom and prac- 
tices of the community. The other members 
of the Tarwad at the time the 2nd defen- 
dant took Ambika Devi into the Tarwad by 
Kudivaippu were the first plaintiff and the 
ist defendant. The Ist defendant has stated 
in her written statement that she had no ob- 
jection in the Kudivaippu of Ambika Devi. 
In the case of the ist plaintiff such a con- 
sent could not be thought of as she had al- 
ready left the Tarwad for good. By marry- 
ing a Nair, she had forfeited her right of 
residence in the Tarwad house. The present 
2nd defendant instituted O. S. 60/59 in the 
Munsiff Court of Attingal for injunction to 
restrain the present Ist plaintiff from enter- 
ing the property, as according to him she had 
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forfeited all her rights in the Tarwad by 
marrying a Nair. That suit was hardly con- 
tested by her. But the suit was allowed and 
it was observed in the judgment that she is 
not entitled to have joint residence with the 
plaintiff (present 2nd defendant and his 
mother the present ist defendant), That 
decree was confirmed in appeal and second 
appeal. She has thus severed all her connec- 
tions with the Tarwad and the question of 
getting her concurrence for the Kudivaippu, 
therefore, does not arise. My conclusion, 
therefore, is that for the validity of the 
Kudivaippu, the concurrence of the other 
members is not necessary and even if neces- 
sary, there was such concurrence in the pre- 
Sent case, 


7. The 1st plaintiff’s renunciation of 
her caste will not stand in the way of her 
inheriting the property or claiming partition. 

“A convert or outcaste from Hindu reli- 
gion retains his right of inheritance whether 
the right accrues before or after the conver- 
sion to another religion or exclusion from 
caste.” (AIR 1924 Pat 420, Civil Court 
Manual 11th Edn. p. 828). 


The position is secured by the Caste Disabi- 
lities Removal Act (Act XXI of 1850). Sec- 
tion 1 of the Act reads:— 

“So much of any Jaw or usage now in 
force within India as inflicts on any person 
forfeiture of rights of property, or may be 
held in any way to impair or affect any 
tight of inheritance, by reason of his or her 
renouncing, or having been excluded from 
the communion of, any religion, or being 
deprived of caste, shall cease to be enforc- 
ed as law.” 


Thus there is no bar for the plaintiff to claim 
her share; but the Tarwad has not attained 
the status of division. Both the courts have 
held so and I see no reason to differ; but so 
far as Baby and Babu are concerned it must 
be held that they having died on 16-10-60, 
after the coming into force of the Hindu Suc- 
cession Act, the plaintiff is entitled to claim 
their share under Section 17, Clause (2) (a) 
of that Act. Section 7 read with Sections 15 
and 17 of the Act would show that the 
shares of Baby and Babu would devolve on 
the íst plaintiff and as such she is compe- 
tent to claim their share on per capita basis. 
She is thus entitled to 2/8th of the one-half 
of A schedule properties. The preliminary 
decree, therefore, passed by the learned Sub- 
ordinate Judge on this basis must be confirm- 
ed. The learned Judges declaration that 
Exs. P-5 and P-6 are void must also be 
upheld. 


8. In the result, the preliminary dec- 
ree passed by the Trial Court is confirmed; 
but the findings of the Trial Court on Kudi- 
vaippu of Ambika Devi and that of the 
Lower Appellate Court that consent of the 
other members of the tarwad is necessary for 
the validity of Kudivaippu and there was no 
such consent, are set aside and it is held 
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that there was a valid Kudivaippu. The 
second appeal will stand disposed of as above. 
Parties will bear their costs in this Court. 


Order accordingly. 
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FULL BENCH 
M. U. ISAAC, P. SUBRAMANIAN POTI 

AND G. VISWANATHA IYER, JJ. 

Poyyeri Rarukutty and others, Appellants 
v. Special Tahsildar and Land Acquisition 
Officer, Kozhikode and others, Respondents. 

A. S. Nos. 340, 390 and 391 of 1968, 
D/- 5-7-1973. 

Index Notes — (A) Kerala Lamd Ac- 
quisition Act (21 of 1962), Section 25 — Ac- 
quisition of land with building —- Compen- 
sation for — Determination of market value 
— Method of capitalisation of imcome. 


Brief Note: — (A) No hard and fast 
rule can be applied as to which method 
should be followed for determining the mar- 
ket value of the property acquired under the 
Land Acquisition Act. As regards acquisi- 
tion of land with a building the method of 
capitalisation of annual income is one of 
the methods though it is not the only 
method. In some cases court may resort to 
more than one method. (Paras 7, 13) 


The basic factor in applying the method 
of capitalisation of income is the rate of re- 
turn that an ordinary investor would reason- 
ably get in his investment, having due re- 
gard to all relevant circumstances. The capi- 
talisation of rent received from a small shop 
building situate in a part of a comparatively 
extensive Jand is not a proper method for 
fixing the value of either the building or the 
land with the building. (Para 14) 

Per G. Viswanatha, Iyer, J.:— Ordi- 
narily, a building standing on the land and 
the land on which it stands may not, for 
purposes of Land Acquisition Act, be treat- 
ed as separate units capable of being sepa- 
rately valued. But that is not the invariable 
tule and determination of value on basis that 
they are separate units cannot be said to be 
wrong. (Paras 26, 28) 
Cases Referred: Chronological Paras 
AIR 1972 SC 1417 = (1972) 3 SCR 

208, Tribeni Devi v. Collector, 
Ranchi 7, 19, 22, 26 
AIR 1970 SC 564 = (1970) 3 SCR 530, 


R. C. Cooper v. Union of India 6, 22, 
AIR 1968 SC 1201 = (1968) 3 SCR 

459, State of Kerala v. Hassan 

Koya 3, 6, 22, 26 
AIR 1968 SC 1481 = (1968) 3 SCR 

692, State of Gujarat v. Vakhat- 

singhji 5 
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(1967) 1 SCWR 214, Abdulla Jan 
Mohammad Ganjee v. State of Bihar 26 

1962 Ker LT 811 = ILR (1962) 2 Ker 
565, State of Kerala v. Govindan 

AIR 1959 SC 429 = (1959) Supp 1 
1 SCR 404, Special Land Acquisition 
Officer Bangalore v. T. Adinarayan 


Setty 7, 18 
AIR 1958 Ker 67 = 1957 Ker LT 
1076, State of Madras v. Aissabi 13 


AIR 1949 Mad 171 = (1948) 2 Mad 

LJ 159, Radhakrishna v. Province of 

of Madras 12 
AIR 1941 Mad 684 = (1941) 2 Mad 

LY 75, Land Acquisition Officer, 

Calicut v. Subbarao 12 
AIR 1939 PC 98 = 43 Cal WN 557 

Narayana Gajapatiraju v. Revenue 

Divisional Officer 2, 7 


T. L. Viswanatha Iyer and E. R. Venki- 
teswaran, T. S. Venkiteswara Iyer, R. C. 
Plappilly and P. K. Balasubramanyam, for 
Appellants; Advocate-General, for Respon- 
dents. f 
ISAAC, J.:— These appeals have been 
placed before a Full Bench as they raise a 
common question of general importance con- 
cerning the fixation of compensation pay- 
able for a land with buildings on the acqui- 
sition of such a property under the Kerala 
Land Acquisition Act, 1961. The question 
is whether capitalisation of the income re- 
ceived from the land and the buildings is 
the only method for determining the com- 
pensation. 


2. Section 25 of the Act enumerates 
the things to be taken into consideration in 
determining the amount of compensation. 
The first thing is the market value of the 
land at the date of the publication of the 
notification under Section 3 (1) of the Act. 
The other considerations are not relevant 
here. Land as defined in the Act includes 
benefits arising from it and things attached 
to the earth. So the compensation payable 
for a land with buildings in such a case is 
the market value of that property on the 
televant date. The term “market value” is 
not defined in the Act. nor is there any 
provision in the Act or the Rules thereunder 
as how to decide it. The Land Acquisition 
Bill, 1893 contained a definition of “market 
value”. But-the Select Committee which 
scrutinized the Bill dropped that definition; 
and it stated that no attempt should be 
made to define that term, and that “the 
price which a willing vendor may be expect- 
ed to obtain in the market from a willing 
purchaser” should be left to the decision 
primarily of the Collector and ultimately of 
the Court. The Law Commission of India, 
1957 agreed with the above view. The Privy 
Council stated in Narayana Gajapatiraju v. 
Revenue Divisional Officer, ATR 1939 PC 98: 

“The compensation must be determined 
therefore by reference to the price which a 
willing vendor might reasonably expect to ob- 
tain from a willing purchaser.” 
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3; The above definition of market 
value, if we may call it so, has been follow- 
ed by Indian High Courts, and accepted by 
the Supreme Court. Courts have, however, 
enunciated different principles in determining 
the market value; and necessarily the question 
as to which of them apply to a particular 
case depends on diverse circumstances. It 
would be unwarranted to lay down any uni- 
versal rule or principle for the fixation of the 
market value of any class of property includ- 
ing land with buildings. And we would not 
have seriously considered the proposition can- 
vassed for by the appellants’ counsel that 
capitalisation of the income is the only 
method of determining the market value of 
a land with buildings, but for the «fact it is 
sought to be supported by certain passages 
contained in the judgment of the Supreme 
Court in State of Kerala v. Hassan Koya, 
AIR 1968 SC 1201. . Justice Shah in deliver- 
ing the judgment of the Court stated: 


“We agree with the Trial Court and the 
High Court that the method adopted by the 
Land Acquisition Officer for determining com- 
pensation payable for extinction of the inte- 
rest of the holder of the land and of the 
buildings separately was unwarranted. In 
determining compensation payable in respect 
of land with buildings compensation cannot 
be determined by ascertaining the value of 
the land and the break up value of the build- 
ings separately. The land and the building 
constitute one unit, and the value of the en- 
tire unit must be determined with all its 
advantages and its potentialities.” 


4. Counsel for the appellants hang- 
ed on the second sentence in the above pass- 
age, and contended that, in so far as the 
market value in the instant cases has been 
fixed by valuing the land and the building 
separately, the fixation made by the Trial 
Court has to be rejected. The contention 
cannot be accepted when we read a subse- 
quent passage in the judgment. The learned 
Judge said: 

“The value which a willing vendor might 
reasonably expect to receive from a willing 
purchaser in respect of a house generally 
depends upon a variety of circumstances in- 
cluding the nature of the construction, its 
age, situation, the amenities available, its 
special advantages and a host of other cir- 
cumstances. When the property sold is land 
with building, it is often difficult to secure 
reliable evidence of instances of sale of simi- 
lar lands with buildings proximate in time to 
the date of the notification under Section 4. 
Therefore, the method which is generally 
resorted to in determining the value of the 
land with buildings especially those used for 
business purposes is the method of capitaliza- 
tion of return actually received or which 
might reasonably be received from the land 
and the buildings.” 


We are not prepared to find any contradic- 
tion in the above two passages. The sen- 
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tence relied on by the appellants’ counsel 
from the first passage was an expression of 
opinion on the particular facts of the case 
before the Court, while the second passage 
lays down the general proposition of law; 
and from this passage it is clear that the 
market value of the land with buildings de- 
pends on a variety of circumstances, and that 
the method of capitalisation of income is 
only a method which may be resorted to in 
appropriate cases. 

5. Reference was also made by coun- 
sel for the appellants to the decision of the 
Supreme Court in State of Gujarat v. Vakhat- 
singhji, ATR 1968 SC 1481 and reliance was 
made on the following passage in that deci- 
sion: 

“The owners could be fairly compensat- 

ed by giving the market value deduced from 
the estimate yield. The High Court rightly 
Tejected the reinstatement method. The value 
of irrigational bunds, tanks and wells is not 
what they cost but what they paid in annual 
income.” 
This is an observation made by the Court, 
while dealing with the fixation of compensa- 
tion for irrigational bunds, tanks and wells 
vested in the Government under the Bombay 
Taluqdari Act, 1949. This statement is no 
authority for the proposition that in the case 
of a land with buildings, the market value 
should be determined on the basis of the 
annual income. 

6. Counsel for the appellants sought 
support for their contention from the follow- 
ing passage appearing in the majority judg- 
ment of the Supreme Court delivered by Shah, 
J. in R. C. Cooper v. Union of India, AIR 
1970 SC 564: 

“102. The broad object underlying the 
principle of valuation-is to award to the 
owner the equivalent of his property with 
its existing advantages and its potentialities, 
Where there is an established market for the 
property acquired, the problem of valuation 
presents little difficulty. Where there is no 
established market for the property, the ob- 
ject of the principle of valuation must 
be to pay to the owner for what he 
has lost, including the benefit of ad- 
vantages present as well as future, with- 
out taking into account the urgency of 
acquisition, the disinclination of the owner 
to part with the property, and the benefit 
which the acquirer is likely to obtain by the 
acquisition. Under the Land Acquisition 
Acts compensation paid is the value to the 
owner together with all its potentialities and 
its special adaptability if the land is peculiar- 
ly suitable for a particular use, if it gives 
an enhanced value at the date of acquisition. 

103. The important methods of deter- 
mination of compensation are— (i) market 
value determined from sales of comparable 
properties, proximate in time to the date of 
acquisition, similarly situate, and possessing 
the same or similar advantages and subject 
to the same or similar disadvantages. Market 
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value is the price the property may fetch in 
the open market if sold by a willing seller 
unaffected by the special needs of a particular 
purchase; (ii) capitalization of the net annual 
profit out of the property at a rate equal in 
normal cases to the return from gilt-edged 
securities. Ordinarily value of the property 
may be determined by capitalizing the net. 
annual value obtainable in the market at the 
date of the notice of acquisition, (iii) where 
the property is a house, expenditure likely 
to be incurred for constructing a similar 
house, and reduced by the depreciation for 
the number of years since it was constructed; 
(iv) principle of reinstatement, where it is 
satisfactorily established that reinstatement in 
some other place is bona fide intended, there 
being no general market for the property 
for the purpose for which it is devoted (the 
purpose being a public purpose) and would 
have continued to be devoted, but for com- 
pulsory acquisition. Here compensation will 
be assessed on the basis of reasonable cost 
of reinstatement; (v) when the property has 
outgrown its utility and it is reasonably in- 
capable of economic use, it may be valued 
as land plus the break-up value of the struc- 
ture. But the fact that the acquirer does not 
intend to use the property for which it is 
used at the time of acquisition and desires 
to demolish it or use it for other purpose 
js irrelevant; and (vi) the property to be 
acquired -has ordinarily to be valued as a 
unit. Normally an aggregate of the value 
of different components will not be the value 
_ of the unit. 


104. These are, however, not the only 

methods. The method of determining the 
value of property by the application of an 
appropriate multiplier to the net annual in- 
come or profit is a satisfactory method of 
valuation of lands with buildings, only if the 
land is fully developed, i.e., it has been put 
to full use legally permissible and economical- 
ly justifiable, and the income out of the pro- 
perty is the normal commercial and not a 
controlled return or a return depreciated on 
account of special circumstances. If the 
property is not fully developed, or the return 
is not commercial the method may yield a 
misleading result.” 
We do not think that there is anything in 
the above passage which would go contrary 
to or mitigate the general principles laid down 
by the learned Judge in the second passage 
that we have already quoted from his deci- 
sion in AIR 1968 SC 1201 though one or 
two sentences, if taken and read out of con- 
text, may apparently lend some support for 
the contention of the appellants’ counsel. 


7. We shall now refer to a more re- 
cent decision of the Supreme Court in Tribeni 
-Devi v. Collector, Ranchi, AIR 1972 SC 1417. 
If we may say so with respect, the following 
passage in the above decision contains a com- 
prehensive statement of the correct legal 
position ; 
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“4. The general principles for determin- 
ing compensation have been set out in Sec- 
tions 23 and 24 of the Act. The compensa- 
tion payable to the owner of the land is 
the market value which is determined by re- 
ference to the price which a seller might rea- 
sonably expect to obtain from a willing pur- 
chaser, but as this may not be possible to 
ascertain with ahy amount of precision, the 
authority charged with the duty to award 
compensation is bound to make an estimate 
judged by an objective standard. The land 
acquired has, therefore, to be valued not only 
with reference to its condition at the time of 
the declaration under Section 4 of the Act 
but its potential value also must be taken 
into account. The sale deeds of the lands 
situated in the vicinity and the comparable 
benefits and advantages which they have, 
furnish a rough and ready method of com- 
puting the market value. This, however, is 
not the only method. The rent which an 
owner was actually receiving at the relevant 
point of time or the rent which the neigh- 
bouring lands of similar nature are fetching 
can be taken into account by capitalising 
the rent which according to the present pre- 
vailing rate of interest is 20 times the annual 
rent. But this also is not a conclusive method. 
This Court had in Special Land Acquisition 
Officer, Bangalore v. T. Adinarayan Setty, 
(1959) Suppi 1 SCR 404 = (AIR 1959 SC 
429) indicated at page 412 the methods of 
valuation to be adopted in ascertaining the 
market value of the land on the date of the 
notification under Section 4 (1) which are: 
G) opinion of experts; (ii) the price paid with- 
in a reasonable time in bona fide transactions 
of purchase of the lands acquired or the lands 
adjacent to the lands acquired and posses- 
Sing similar advantages; and (ii) a number 
of years’ purchase of the actual or immedia- 
tely prospective profits of the lands acquired. 
These methods, however, do not preclude the 
Court from taking any other special circum- 
stances into consideration, the requirement . 
being always to arrive as near as possible at 
an estimate of the market value. In arriving 
at a reasonable correct market value, it may 
be necessary to take even two or all of those 
methods into account inasmuch as the exact 
valuation is not always possible as no two 
lands may be the same either in respect of 
the situation or the extent or the potentiality, 
nor is it possible in all cases to have reliable 
material from which that valuation can be 
accurately determined.” 


In the above case, the Court determined the 
market value of the land by taking into con- 
sideration its value on the basis of capitalisa- 
tion of income as well as on the basis of the 
value of similar lands in the locality; and 
the market value was fixed at a figure be- 
tween the two amounts arrived at by the 
different methods of valuation. This deci-« 
sion clearly shows that no hard and fast rule 
can be applied for determining the market 
value of a property. The Court must use 
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such method or methods as would best suit 
to ascertain the market value. As stated by 
the Privy Council in AIR 1939 PC 98 there 
-js not in general any market for land in the 
sense one speaks of market for. shares or 
commercial goods. In the case of land, one 
has to ascertain from the available materials 
as best as it can be done what a willing 
vendor might reasonably expect to obtain 
from a willing purchaser for the land in that 
particular position. In other words, the 
market value of a land cannot be determined 
with mechanical or arithmetical precision; it 
is always a best judgment assessment on the 
facts of the case. 

8. We shall now indicate how un- 
realistic it would be to apply a uniform rule 
of capitalising the income for determining the 
market value of a land with buildings. Sup- 
pose A constructs a non-residential building 
costing rupees three lakhs on a land costing 
rupees one lakh in a commercial area in a 
city. He may be getting perhaps 15% return 
on the investment. Suppose B constructs a’ 
residential building on a land, both costing 
the same amounts, within a Panchayat area. 
B may not get even 1% return on his invest- 
ment. The market value of A’s land and 
building would be far more than they cost 
him, but in the case of B, it would be much 
less than his investment. At the same time, 
no reasonable purchaser would pay a value 
for A’s property on the basis of capitalisation 
of income, since such a value may have no 
proportion to A’s investment. t is also 
equally clear that any willing purchaser would 
be prepared to pay for B’s property a much 
higher value than the value that would be 
arrived at by capitalisation of income. So 
the true market value would not be the one 
arrived at on the basis of income, nor the 
total cost of the property to its owner. Both 
are relevant considerations; and the Court has 
to decide what a willing vendor might reason- 
ably expect to get for the property concern- 
ed from a willing purchaser. 

9. Let us take the case of two build- 
ings having the same size and facilities, both 
situate side by side in the same extent of 
land in a commercial locality. Both of them 
may fetch the same rent, though one may 
be new and the other may be a very old 
one nearing reconstruction. Obviously their 
market values would be different. The mar- 
ket value of the land with the old building 
cannot be determined on the basis of its in- 
come; and at the same time it may have a 
higher value than the value of the land and 
the old structure, since any ordinary pur- 
chaser would pay a higher amount, in con- 
Sideration of the income that the property 
is bringing, though only for a few years 
more. It is also not unusual that buildings 
of the same kind built at the same period 
and situate in the same extent of land in the 
same locality and having the same facilities 
fetch different rents. In one case, the land- 
owner might have been lucky to get a tenant 
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for a very high rent, while in the other case 
he might have been obliged to lease it for a 
low rent. The rent that the building is fetch- 
ing has got some amount of relevancy in 
fixing the market value; but certainly that 
would not be the basis, since in the above 
illustration, both the properties may have 
more or less the same market value. 


10. We have got a very instructive 
discussion of the above aspects of the matter 
in Nichols’ “The Law of Eminent Domain”, 
Third Edition — Volume 4, Chapter XII (2), 
pages 36, 37 and 38. The learned author 
has defined ‘market value” as follows — Vide 
Chapter 12.2 (1), page 32: 


“By fair market value is meant the 

amount of money which a purchaser willing 
but not obliged to buy the property would 
pay to an owner willing but not obliged to 
sell it, taking into consideration all uses to 
which the land was adapted and might in 
reason be applied.” 
After a discussion of the various matters to 
be considered in determining the market value 
of à property, the learned author sums up — 
Vide Chapter 12.31 (2), page 52: 

“The things to be considered in deter- 
mining the market value of real estate are 
accordingly : 

(a) A view of the premises and their 
surroundings. 

(b) A description of the physical charac- 
teristics of the property and its situation in 
Telation to the points of importance in the 
neighbourhood. 


(c) The price at which the land was 
bought, if sufficiently recent to throw light 
on present value. 

(d) The price at which similar neighbour- 
ing land has sold at or about the time of 
the taking. This test, so conclusive in the 
case of articles of personal property com- 
monly bought and sold, is so much less 
valuable in the case of real estate that in 
some jurisdictions it is rejected altogether, 
but it is generally considered that it should 
be used for what it is worth. 

(e) The opinion of competent experts. 

(f) A consideration of the uses for which 
a land is adapted and for which it is avail- 
able. 

(g) The cost of the improvements, if 
they are such as to increase the market value 
of the land. 

(h) The net income from the land, if 
the land is devoted to one of the uses to 
which it could be most advantageously and 
profitably applied.” 

1. We shall also refer to another 
authority on the subject, “Law of Eminent 
Domain” by Alfred D. Jahr, (1953 Edition). 
After a general discussion regarding the valua- 
tion of property, the learned author sums up 
at pages 100-101: 

“It is evident, therefore, from the fore- 
going definitions as well as from numerous 
other definitions which may be cited, that the 
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fair market value of property taken by emin- 
ent domain is the price that the property will 
bring when offered for sale by one desiring, 
but not obliged, to sell; and purchased by 
one desiring to purchase but under no neces- 
sity of buying. It is the price which a piece 
of property will bring in the market when 
offered for sale and purchased by another, 
taking into consideration all the elements of 
the availability of the property, its use, poten- 
tial or prospective, and all other elements 
which combine to give a piece of property a 
market value.” 

He deals with the fixation of market value 
on the basis of rental income at pages 226 
to 229, and sums up as follows: 


“It is far sounder practice to avoid the 
use of rental value capitalization, if better 
evidence of market value is available. In 
any event, the Courts are inclined to give a 
greater weight to sales of similar properties 
in the market than to evidence of leasehold 
rentals.” 


Dealing with the method of capitalisation of 
income, the learned author says at page 230: 


“It is quite evident from the formula 
that the lower the rate of return applied, 
the higher the capitalized sum will be. How- 
ever, the rate of return on money invested 
is dependent upon many varied factors: 
(1) Safety of principal; (2) liquidity of invest- 
ment; (3) certainty of income; (4) possible 
market fluctuations; (5) appreciation of prin- 
cipal or income; and undoubtedly other ele- 
ments too numerous to mention. The in- 
terest rate current in the security market must 
be considered, as well as the investment rate 
to be obtained from high grade bonds or 
common stocks and commodities traded on 
the several Exchanges.” 


12. Tt is evident from the above pas- 
sage that the basic factor in applying the 
method of capitalisation of income for ascer- 
taining the market value of a real property 
is the rate of return that an ordinary investor 
would reasonably get on his investment, hav- 
ing due regard to all relevant circumstances. 
Our attention has been drawn to a few deci 
sions where the market value of lands has 
been fixed from 25 times to 33 1/3 times the 
annual income. The High Court of Madras 
seems to bave taken a firm view that invest- 
ment on landed property should be treated 
on a par with investment in guilt-edged secu- 
rities, and that the market value of such a 
property should be equal to the amount that 
has to be invested in a guilt-edged security 
for bringing an income equal to the annual 
income of the property. In other words, if 
the rate of interest paid on guilt-edged secu- 
tities is 3%, the market value of a landed 
property fetching an annual income of Rs. 3/- 
would be Rs. 100/-; that is to say 33 1/3 
times the annual income. We shall only 
refer to a Division Bench decision of the 
Madras High Court in Radhakrishna v. Pro- 
vince of Madras, AIR 1949 Mad 171 wherein 
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Rajamannar, C. J., after a review of its ear- 
lier decisions, stated : 

“(5) After a consideration of all these 
cases, it appears to us that both on principle 
and on account of the similarity of facts, the 
valuation in this case should follow the basis 
adopted by King and Patanjali Sastri, JJ. in 
Land Acquisition Officer, Calicut v. Subba- 
rao, (1941) 2 Mad LJ 75 = (AIR 1941 Mad 
684). There, as here, the property acquired 
was land with building thereon. The number 
of years’ purchase was arrived at by taking 
into account the interest yielded by Govern- 
ment securities at the time of the notification 
under Section 4 (1) of the Act. In the present 
case it appears from the judgment of the 
lower Court that it was not disputed that 
guilt-edged securities were carrying interest at 
three per cent. at the time of the acquisition. 
The annual rental value must therefore be 
capitalised at 33 1/3 years’ purchase.” 


13. The above view has been follow- 
ed by the High Court of Kerala in some of 
its decisions. In State of Madras v. Aissabi, 
1957 Ker LT 1076 = (AIR 1958 Ker 67) and 
State of Kerala v. Govindan, 1962 Ker LT 
811 the Court fixed 33 1/3 times the annual 
tent as the market value of land with build- 
ings situate in a municipal town. The 
method of fixing the market value of land 
by treating it on a par with guilt-edged secu- 
rity has been adopted occasionally by other 
High Courts also. We are constrained to 
point out that this is an unrealistic method. 
One would not have erred grievously in ad- 
opting such a method for valuing landed 
property a few decades ago, when channels 
for investment of money were very limited, 
and investment on Jand was considered very 
prudent and safe. Yet allowance has to be 
made in the case of a land with building for 
recurring depreciation of the building, its 
age and probable period of future existence, 
besides other factors. In the case of guilt- 
edged securities, there is the assumption that 
the corpus is safe and not subject to diminu- 
tion. At any rate, that is the basis on which 
the rate of interest obtained on such securities 
is adopted as the standard for determining 
the market value of Jand. That assumption 
does not apply to a land with building, since 
the building is subject to depreciation. No 
reasonable person would now invest on land, 
unless he can get as much return as can 
be obtained from any other investment. The 
rates of interest for guilt-edged securities have 
also gone up much higher than what they 
were a few decades ago. We have nationalis- 
ed banks which give more than 6% interest 
on fixed deposits. With growth of industry, 
channels for investment and rates of return 
have also increased. These are all relevant 
considerations in fixing the market value of 
land. We have already discussed in detail 
the various principles to be applied in deter- 
mining the market value. Capitalisation of 
annual income is only one of the methods. 
Whether it is a suitable method in a given 
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case, and if so, at what multiple of the 
annual income the market value can be fixed 
would depend on a variety of circumstances. 
To put it briefly, the object is to ascertain 
what a willing vendor might reasonably ex- 
pect to obtain from a willing purchaser, and 
the method that should be adopted to arrive 
at that amount should be the one most ap- 
propriate on the facts and circumstances of 
the case. 


14, We shall now deal with the ap- 
peals on the merits. The property acquired 
in A. S. 340 of 1968 consists ‘of 68 cents of 
land, a shop building and. other improvements 
therein. The Land Acquisition Officer valued 
the land and improvements separately. He 
awarded Rs. 1,500/- per acre for the land, 
Rs. 2611.25 for the trees, Rs. 5,133/- for the 
shop building, and Rs. 228/- for a well there- 
in. The trial Court followed the same method 
of valuation, and enhanced the value for Jand 
to Rs. 5,000/- per acre, for the shop building 
to Rs. 6,885/-, and for the well to Rs. 470/-. 
The value fixed for the trees was confirmed. 
Thus the total value was fixed at Rupees 
13,029.25 exclusive of the solatium. Counsel 
for the appellant contended before us that 
the shop building was fetching a monthly rent 
of Rs. 175/-, and that the property should 
have been valued at least on the basis of 
the income, since in the case of land with 
building, that was the only proper method 
of ascertaining the true market value. He 
also submitted on the authority of some of 
the decisions referred to above that the mar- 
ket value should be fixed at 33 1/3 times the 
annual income. We have already dealt with 
these legal contentions. The appellant pro- 
duced three registered documents, Ext. A-3 
dated 12-11-1962 and Exts. A-4 and A-5 both 
dated 14-11-1962 evidencing the lease of the 
three rooms in the building. The executants 
of Exts. A-4 & A-5 were examined as C. W- 
2 and C. W. 3. They had no receipts to show 
that they had paid any rent under those leases. 
The acquisition in the case was sanctioned 
by the Government on 4-12-1962; and the 
notification under Section 3 (1) of the Act 
appeared in the Kerala Gazette dated 8-1- 
1963. The trial Court examined the evidence 
in detail, and held that these lease deeds were 
unreal; and that they were documents ex- 
ecuted with the knowledge of the impending 
acquisition proceeding for supporting an in- 
flated claim for compensation. We have ex- 
amined the evidence and heard counsel for 
the appellant. We agree with the finding of 
the trial Court in this respect. It follows 
that there is no acceptable evidence regarding 
the income of the property. We may also 
add that capitalisation of rent received from 
a small shop building situate in a part of a 
comparatively extensive land is not a proper 
method for fixing the value of either the 
building or the land with the building. In 
our view the compensation fixed by the trial 


Court and the method adopted by it for that 
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purpose are both correct, and call for no| 
interference. 

15. <A. S. Nos. 390 and 391 of 1968 
relate to the acquisition of 3 cents of land 
with a building situate in an important part 
of a small town in Kasaragod. The Land 
Acquisition Officer valued the land and the 
building separately. He fixed land value at 
Rs. 50/- per cent. and the value of the build- 
ing at Rs. 11,982/-. The trial Court enhanced 
the land value to Rs. 500/- per cent. Regard- 
ing the building, the appellants claimed that 
it would -fetch a monthly rent of Rs. 20/-, and 
that its market value should be fixed by 
capitalising the rental income. They produc- 
ed five rent bonds, Exts. B-5 to B-9, executed 
by persons who were said to have been tenants 
of the five rooms in the building. One of 
them was examined as C. W. 2. The bonds 
related to a period much before the notifica- 
tion of the Jand for acquisition. There was 
nothing to show by way of rent receipts or 
books of account that the executants of the 
above bonds were real tenants. There were 
also no rent bonds from persons who were 
occupying the rooms at the time of the acqui- 
sition, and none of them was examined to 
prove what rent they were paying. On an 
examination of the bonds, it appeared to the 
trial Court that the bonds were written up at 
a stretch; and it came to the conclusion that 
they were documents created by the appellants 
for the purpose of supporting an inflated 
claim made before the Land Acquisition Of- 
ficer. The trial Court, therefore held that 
there was no acceptable evidence regarding 
the income of the building, and that there 
was nothing to show that the value fixed by 
the Public Works Department and accepted 
by the Land Acquisition Officer was wrong. 
Before us, it was contended, as in the other 
appeal, that the evidence relating to the in- 
come of the building should have been ac- 
cepted by the trial Court, and that the market 
value of the building should be fixed on the 
basis of the rental income by capitalisation. 
We have examined the evidence regarding 
the rental income. We agree with the reasons 
stated by the trial Court for rejecting that 
evidence. In the light of that finding, the 
question of fixing the market value on the 
basis of annual income does not arise in 
this case. 

16. In the result, these appeals are 
dismissed. We consider that, in the circum- 
stances of the case, the parties should bear 
their own costs; and it is ordered accordingly. 

SUBRAMONIAN POTI, J.:— 17. I 
had the advantage of going through the judg- 
ment of Isaac, J. and Viswanatha Iyer, J. 
I would like to add a few words of my 


own. 

18. In cases of claims to compensa- 
tion for land compulsorily acquired the en- 
quiry by the Court is intended to find out 
the market value of the land. It is by now 
well settled that market value is the price of a 
willing purchaser may reasonably offer to a 
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willing seller. I say ‘reasonably’ because there 
may be cases where the property may be of 
special value to the purchaser or he may be 
in urgent need of purchasing it at any, even 
a fancy, price, but such circumstances must 
be left out of consideration. So is the case 
with a vendor taking advantage of the situa- 
tion of a seller who may be in need of dis- 
posing of the land at any price, even as a 
distress sale. Though it is easy so to ex- 
plain market value difficulties arise in the 
practical application of the definition. In- 
stances of sales of similar land in or about 
the same area may possibly be not available. 
It would be more so in the case of land on 
which buildings have been constructed. Pos- 
sibly there may not be cases of sales 
in the locality of land with similar 
buildings. It may then be difficult to find the 
data for the enquiry as to what a willing 
purchaser may pay for similar land 
with similar buildings thereon. But the 
course the Court may adopt to deter- 
mine market value is not circumscribed to 
this method. The object being to find out 
what the proper market value would be any 
method which would yield the result may be 
adopted by the Court. There cannot be pre- 
ference for any one such method over the 
other. It was observed by the Supreme Court 
in (AIR 1959 SC 429) thus: 


“It is not disputed that the function of 
the Court in awarding compensation under 
the Act is to ascertain in the market value 
of the land at the date of the notification 
under Section 4 (1) and the methods of valua- 
tion may be (1) opinion of experts, (2) the 
price paid within a reasonable time in bona 
fide transactions of purchase of the lands 
acquired or the lands adjacent to the lands 
acquired and possessing similar advantages 
and (3) a number of years purchase of the 
actual or immediately prospective profits of 
the lands acquired.” 


The enumeration is apparently not exhaustive. 
Bearing in mind that the ultimate aim is to 
reach an objective decision on the question 
of market value it is for.the Court to apply 
any other method if that would yield a more 
accurate result. 

19. Sometimes the value of land with 
building thereon is determined by finding out 
the value of the land and the cost of the 
building separately and adding the two. Some- 
times such value is determined on the basis 
of capitalising the income from the property. 
These may yield different results. If so, what 
is the value to be adopted? Quite often it 
is contended that the land owner is entitled 
to the best value for the land and therefore 
the method which gives that result which is 
to the better advantage of the land owner 
should be applied. The land cannot evi- 
dently have two or more market values and 
therefore there is no question of adopting 
more than one of such methods in any case, 
The Court is not concerned with finding out 
which method will result in the maximum 
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advantage to the landowner but which ap- 
proach will be more appropriate to reach the 
correct decision as to the market value of 
the land. That will depend upon the facts 
and circumstances of the case. Possibly in 
some cases it may even be necessary to keep 
in view more than one method. It was ob- 
served by the Supreme Court in (AIR 1972 
SC 1417) after enumerating the various 
methods of determining market value thus: 


“These methods, however, do not pre- 
clude the Court from taking any other special 
circumstances into consideration, the require- 
ment being always to arrive as near as pose 
sible at an estimate of the market value. In 
arriving at a reasonable correct market value, 
it may be necessary to take even two or all 
of these methods into account inasmuch as 
the exact valuation is not always possible as 
no two lands may be the same either in res- 
pect of the situation or the extent or the 
potentiality nor is it possible in all cases to 
have reliable material from which that valuas 
tion can be accurately determined.” 


20. My learned brother Isaac, J. has 
illustrated the fallacy of applying one os 
other method uniformly in all cases. It may 
sometimes happen that the application of the 
method of capitalisation of income may not 
be a proper approach to find out the market 
value as in the case of a land with a sub- 
stantial building on it away from any town, 
where rental value may be quite low. So 
would be the case of a break-up value method 
in the case of land with a building in a city 
having an inherent potential of yielding income 
quite disproportionate to the investment. It 
is evident therefore that there can be no 
Straitjacketed formula as to the method 
to be applied uniformly in all cases of acqui- 
sition of lands with buildings. 

21. Sometimes returns from buildings 
may be exceptionally high. But land with 
the same advantages in the locality may be 
available for purchase and if similar build- 
ings are constructed on such land it may be 
possible to get the same income. Will a 
Teasonable purchaser normally be willing ta 
pay much more than what he would have 
to spend by way of land value and the value 
of the buildings? Not likely. In such a 
case the method of capitalisation of the in- 
come may not reflect the market value, ag 
that term is understood. There may be pieces 
of land with buildings on them in impor- 
tant places in prominent cities. It is possible 
that at such places it may not be possible 
to purchase any similar land at any price so 
that any investment may not make similar 
buildings available. In such cases the break- 
up value method may not yield a proper 
result. The course to be adopted in each 
case, the appropriate method to be applied, 
must be in the judgment of the Court. 

22. We have been taken through some 
decisions of the Supreme Court by counsel 
for the appellants in the case before us in 
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an attempt to show that the Court has 
frowned upon the method of determining the 
market value of lands with buildings thereon, 
by adding the break-up values. Particular 
reference is made to the decision in AIR 
1968 SC 1201 and AIR 1970 SC 564. We 
fail to find in these decisions any such cate- 
gorical statement of the law, as rightly point- 
ed out by my learned brothers Isaac and 
Viswanatha Iyer, JJ. The passage in the 
decision of the Supreme Court in (AIR 1972 
SC 1417) which has been referred to by me 
earlier. on the other hand, categorically ap- 
proves of the adoption of any one or other 
of the methods and even a combined applica- 
tion of these methods to determine land 
value. 

23. Before closing, I must express my 
agreement with the views expressed by Isaac, 
J. as to the number of years’ purchase to 
be adopted for the purpose of capitalisation. 
Time there was when investment in landed 
properties was considered to be the safest 
form of holding assets. With the various 
legislations affecting agricultural property and 
in particular the laws relating to agrarian re- 
forms and those affecting urban property such 
as rent control legislations investment in land 
has no longer the same appeal as it had 
two or three decades ago. Investments in 
stocks and shares, provided one is not too 
speculative, is considered worthwhile and it 
yields better returns. Even deposit of cash 
in Banks is attractive enough. The result is 
that today no prudent man ever thinks of 
investing in land or buildings unless he ex- 
pects quite a good return for his money. Pos- 
sibly it may be said that investment in land 
may be advantageous as there may be ap- 
preciation in value. The temporary phase of 
appreciation of value of properties need not 
necessarily be taken by any investor as a 
perennial feature. Besides, when such pos- 
sibility of phenomenal appreciation in prices 
is shown, the Court may consider it as indi- 
cation of the potential of the property and 
in determining the number of years purchase 
for capitalisation this may have a bearing. 
All told it will be unreasonable to expect a 
prudent investor to sink his money in pur- 
chase of properties with buildings unless he 
is assured of an appreciable increase in the 
income return, from what he could safely 
obtain by depositing his money with a 
Nationalised Bank and earn, say 7 per cent. 
as yearly interest. I am only indicating that 
the ancient concept of return on gilt-edged 
securities as the basis for capitalisation may 
no longer be appropriate. 


24, On the ultimate decision in the 
case, I am in entire agreement with my learn- 
ed brothers. 

G. VISWANATHA IVER, J:— 25. I 
agree. In view of the importance of the ques- 
tion raised in the cases I wish to add a few 
words of my own. 

26. One contention urged on behalf 
of the appellants is that the land and building 
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must be valued as a single unit and not sepa- 
rately. There is no invariable rule like that. 
Ordinarily the valuation must be on that basis. 
Decisions of the Supreme Court, namely, 
Abdulla Jan Mohammad Ganjee v. State of 
Bihar, 1967 (1) SCWR 214 and (AIR 1968 
SC 1201) only show that the land and the 
building should not ordinarily be regarded as 
separate units. If there is no evidence to find 
out the value of the land and the building 
as a composite property on the basis of the! 
value of similar and comparable properties 
in the neighbourhood or if the capitalization 
of the rent or other income received out of 
the property will not be a proper method 
in the particular facts and circumstances of 
the case, determination of the value on the 
basis that the land and the building are 
separate units cannot be said to be wrong 
and it cannot be said that the value so 
determinate is not a fair market value. This 
is how I understand the passage in the 
Supreme Court decision in (1967 (1) SCWR 
214), paragraph 3, which reads thus :— 


“The method adopted by the Courts be- 
low for valuation of the land and the build- 
ing which were acquired as a composite unit 
was, in our judgment, not calculated to lead 
to the determination of a reasonably precise 
valuation. A building standing on the land 
and the Jand on which it stands may not for 
the purposes of the Land Acquisition Act ordi- 
narily be regarded as separate units capable 
of being separately valued. The Court of 
First Instance in the normal course should 
have valued the land and building as a com- 
posite property by the evidence furnished by 
the value of similar and comparable pro- ’ 
perties in the neighbourhood or by capitaliza- 
tion of rent or other income received out of 
the property. But without objection the 
Courts below have dealt with the land and 
the building as separate units and we do not 
think that at this stage we would be justified 
in directing revaluation of the land and build- 
ing as a single unit.” 

If the method adopted in finding out the 
value in that case by treating the land and 
the building separately was legally wrong, one 
would have expected a direction for revalua- 
tion of the land and the building as a single 
unit by the Supreme Court. In the passage 
referred to above their Lordships only stated 
that ordinarily a building standing on the land 
and the land on which it stands may not for 
purposes of the Land Acquisition Act be 
treated as separate units capable of being 
separately valued. Their Lordships again 
were very careful in observing that the normal 
course is to value the land and the building 
as a composite unit. As the method adopted 
in that case was not objected to by the par- 
fies a revaluation was not directed. This is 
because a determination of the value of the 
land as a separate unit and the building also 
as a separate unit and aggregating the two 
values is not illegal. Paragraph 5 of the deci- 
sion of the Supreme Court, namely (AIR 1968 
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SC 1201), no doubt, strongly supports the 
contention that the land and the building 
constitute one unit and the value of the entire 
unit must be determined with all its advan- 
tages and potentialities. But, that paragraph 
is not capable of being understood as restrict- 
ing any other method of valuation for in the 
later paragraph, namely paragraph 6, Supreme 
Court has observed that the method which 
is generally resorted to in determining the 


value of the land and the buildings is the 
method of capitalization of the return. This 
shows that if the facts of the case require a 
different method of valuation that can be 
resorted to. Further, in the light of the later 
decision of the Supreme Court in (AIR 1970 
SC 564) at pp. 609 and 610, Paragraph 103, 
wherein it is stated thus :— 

“The property to be acquired has ordi- 
marily to be valued as a unit. Normally an 
aggregate of the value of different components 
will not be the value of the unit.” 
the apparent rigour of the observation in 
(AIR 1968 SC 1201) is taken away. If the 
capitalization method of valuation is not 
a fair means of determining the value in 
some cases as illustrated by my learned 
brother Isaac, J. valuation of the land and 
the building as separate units and aggregat- 
ing the two values cannot be said to be 
illegal. Which method of valuation is suit- 
able or appropriate to a given case is always 
a matter for the Land Acquisition Officer 
and the Court to decide. The law requires 
payment of compensation on the basis ot 
the market value. Various methods of deter- 
mining the valuation are only helpful to find 
out the fair market value. 
Supreme Court in the latest decision, namely, 
(AIR 1972 SC 1417) emphasised that the 
Court may have to resort to more than one 
method in arriving at the market value of 
the land. 


27. In practice when one goes to pur- 
chase a land with a building the land value 
on the basis of the prevailing market rate 
in the locality is reckoned, the amount which 
may be required to put up a building similar 
to the building that is situate on the land is 
also reckoned and a value which will be 
more or less egual to the sum total of the 
above two values is offered as a price fop 
the land and the building. Value based on 
the capitalization of the income is a method 
which is very rarely resorted to in these parts 


-so far as my experience goes. I do not say 


that that is not in practice at all in this area. 
As a proposition, the method of valuation by 
capitalization is one feasible method. But, it 
is very rarely resorted to as a sole method of 
fixing the value of the Iand and the building 
for purpose of a sale. No doubt, the various 
methods of fixing the value have their own 
limitations, each by itself may not be accu- 
rate and that is why in fixing-the market 
value in a given case, more than one method 
may have to be tried and a correct estimate 
arrived at. 
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28. In these cases the evidence let in 
by the appellants to prove the income from 
the properties has been shown to be un- 
teliable. On coming to know of the pro- 
posed acquisitions some attempt is seen made 
at creating records to be used in the case as 
evidence. They cannot be acted upon. There 
is no evidence of sale of similar and com: 
parable properties in the neighbourhood to fix 
the value of the land and the building as a 
single unit. A remand to fix the value of 
the land and the buildings as a composite unit 
would have been called for only if the method 
of valuation of the land and the building 
should always be as a single unit and based 
on the capitalization of the income or rent 
I have tried to show that that is not an invari- 
able rule and therefore a remand is unneces- 
sary. So, the valuation adopted by the Land 
Acquisition Officer and affirmed by the trial 
Court seems to be the only course possible 
in fixing the value in these cases. 

Appeals dismissed. 
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P. GOVINDAN NAR, C. J. AND 
GEORGE VADAKKEL, J. 


State of Kerala and others, Appellants 
v. T. A. Thomas, Respondent. 


Appeal Suit No. 632 of 1972, DJ- 4-6- 
1973 against order of Sub. J.. Ernakulam in 
Arbitration O. P. No. 37 of 1971. 


Index Note s— (A) Arbitration Act (1940), 
S. 17 — Appeal against combined order pas- 
sing decree in terms of award and refusing 
petition to set aside award — All grounds 
in support of setting aside award can be 
raised in appeal — (X-Ref:— Sections 14, | 
39 (1) (vi)). AIR 1962 Ker 320, Followed. 
(Para 4) 


Index Note :— (B) Limitation Act (1963), 
Art. 119 — Limitation prescribed by the Arti- 
cle is mot for filing the award. 


Brief Note :— (B) The period of limita- 
tion prescribed by Art. 119 (a) is only for 
making an application for filing the award 
and not for filing the award. AIR 1965 Pat 
239 held not correctly decided in view of 
AIR 1960 SC 629. (Para 9) 


Where a party to arbitration files an 
award in the Court along with a statement that 
the award is filed by authority of the arbi- 
trator and on his behalf and files application 
requesting the Court to pass a decree in terms 
of the award, the statement and the applica- 
tion cannot be deemed as applications under 
Section 14 (2) or Section 30. Hence Arti- 
cle 119 is not attracted. (Para 7) 


Index Note :— (C) Kerala Court-fees and 
Suits Valuation Act (10 of 1960), Sch. M, 
Art. 11 (m) Gi) (3) — A court-fee of Rs. 250/- 
is payable on applieation for setting aside an 
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award — (X-Ref.:— Arbitration Act (1940), 
S. 30). (Para 11) 


Index Note:— (D) Arbitration Act 
(1940), S. 30 — Gromnds for setting aside an 
award — Misconduct of arbitrator — Proof. 


Brief Note:— (D) If the decision of an 
arbitrator is in accordance with ordinary rules 
of fair play, misconduct will not be inferred 
on his part. The burden of establishing mis- 
conduct is on the party alleging it. The facts 
which constitute the misconduct must be 
specifically stated. (Para 15) 
Cases Referred : . Chronological Paras 
AIR 1968 Pat 82 = ILR 46 Pat 832, 

Mohd. Hasan v. Mohd. Anwar 
AIR 1965 Pat 239, Rambilas v. D. B. 
Prasad Singh 8, 10 
AIR 1962 Ker 320 = 1962 Ker LT 
873, Mathulla Mathulla v. Thomas 
George 
AIR 1960 SC 629 = (1960) 2 SCR 
810, Champalal v. Mst. Samrath 
Bai 9, 10 
AIR 1953 SC 313 = 1953 SCR 878, 
Kumbha Mwaji v. Dominion of 
India ; 6 

K. Sankaranarayana Pillai, for Appel- 
lants. 

GEORGE VADAKKEL, J. :— This is an 
appeal by the State and two of its officers 
who were counter-petitioners Nos. 1 to 3 in 
the lower Court in proceedings under the 
Arbitration Act, 1940. Certain disputes be- 
tween the respondent herein, a contractor 
and the 2nd appellant — the Superintending 
Engineer, Irrigation Central Circle, Trichur 
—in respect of the construction of a sea wall 
were referred to the decision of one Seshadri- 
natha Iyer, a Superintending Engineer in 
Kerala State Public Works Department, as 
arbitrator. He made and signed an award 
on 31-12-1970, and gave notice of the same 
in writing to the parties to the arbitration 
agreement the same day. Ext. A-1 is the 
notice received by the respondent, the con- 
tractor. Under the award the respondent is 
entitled to get Rs. 91,962/- from the appel- 
lants. A period of three months was fixed 
for the award to come into effect. The res- 
pondent requested the arbitrator to cause the 
award to be filed in Court and the arbitrator 
as per Ext. A-2 dated 29-10-1971 permitted 
the respondent to file a copy of the award. 
He filed the copy of the award in Court on 
16-11-1971 along with a statement, and at- 
taching Ext. A-2 to it. In the statement the 
respondent stated that the arbitrator had 
directed him to file a copy of the award. and 
that the award was being filed by him on 
behalf of the arbitrator. The proceedings 
were registered as O. P. No. 37 of 1971 and 
the Court issued notice of the filing of the 
award as prescribed in Section 14 (2) of the 
Act. The 3rd appellant, Executive Engineer, 
on 5-1-1972 filed I. A. No. 93 of 1972 sup- 
ported by an affidavit praying that the award 
may be set aside. The contractor, (respon- 
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dent herein) filed a counter-affidavit, and also 
a petition, I. A. No. 515 of 1972, praying “to 
pass a judgment in terms of the award, and 
a decree to follow the same”. The Execu- 
tive Engineer on 11-2-1972 filed a reply af- 
fidavit traversing the averments contained in 
the counter-affidavit filed by the contractor. 

. The main points raised in the af- 
fidavits dated 5-1-1972 and 11-2-1972 sworn 
to by the Executive Engineer are that O. P. 
No. 37 of 1971 is barred by limitation, that 
a court-fee of Rs. 250/- is payable on it, that 
the award has been improperly procured and 
that the arbitrator has misconducted himself. 
In his affidavit dated 23-1-1972 the contractor 
contended that the proceedings are not barred 
by limitation, that no court-fee is payable by 
him, that the award has been properly passed 
and that there was no misconduct on the 
part of the arbitrator. He also raised a con- 
tention that court-fee is payable on L A 
No. 93 of 1972. i 


3. The lower Court overruled the 
points raised by the appellants and pronounc- 
ed judgment according to the award which 
was followed up by the decree under appeal. 
The lower Court also held that court-fee was 
payable on I. A. No. 93 of 1972. The learned 
Government Pleader has raised before us all 
Te contentions that were raised in the lower 

ourt. 


4. At the outset itself, it has been 
brought to our notice that the appeal is 
against the order in O. P. No. 37 of 1971 
and is one challenging the decree, not on the 
ground that it is in excess of or not otber- 
wise in accordance with the award, but on 
the grounds raised in I. A. No. 93 of 1972. 
Under Section 17 of the Arbitration Act an 
appeal against the decree is maintainable only 
on the ground that it is in excess of or not 
otherwise in accordance with the award. How- 
ever, it may be noted that the lower Court 
has not passed any separate order on I. A. 
No. 93 of 1972. The judgment in the case 
deals with that application as well, and has 
therefore to be treated as an order refusing 
to set aside an award which is appealable 
under Section 39 (1) (vi) of the Act. The 
learned Government Pleader is therefore en- 
titled to agitate all the grounds raised by him. 
We are supported in this view by the deci- 
sion of this Court in Mathulla Mathulla v. 
Thomas George, AIR 1962 Ker 320. 


5. The first question that arises for 
consideration in this case is as to whether 
court-fee is payable on O. P. No. 37 of 1971, 
I. A. No. 93 of 1972 or on I. A. No. 515 of 
1972. The decision on this question depends 
upon the nature of each of those proceedings 
which has to be determined with reference 
to the scheme of the provisions contained in 
the Arbitration Act, 1940. In dealing with 
this aspect we will also advert to the ques- 
tion of limitation, since the decision thereon 
also largely rests on the determination of the 
nature of the proceedings. 
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6. Section 14 (1) of the Arbitration 
Act, provides that on making the award the 
arbitrator shall sign it and shall give notice 
thereof to the parties. This notice is to be 
‘served in the manner provided for in Sec- 
tion 42 of the Act. The Act contemplates 
two kinds of notices, those to be served 
through Court and those which are to be 
served direct. Section 42 provides for the 
manner of service of the latter kind of 
notices. After giving notice as provid- 
ed in Section 14 (1) the arbitrator can 
file the award in Court himself or can 
cause it to be filed. Filing of the 
award is only a ministerial act, and need not 
be accompanied by any application. If the 
arbitrator does not file the award himself, 
but causes it to be filed by another, the latter 
must file the award under the authority of 
the arbitrator. See Kumbha Mwaji v. 
Dominion of India, AIR 1953 SC 313. Tf 
the arbitrator fails to file the award or cause 
it to be filed, any party to the arbitration 
agreement may request the arbitrator to file 
it or cause it to be filed, or may apply to 
Court for directions in that behalf. An ap- 
plication for such direction is to be filed, 
under Art. 119 (a) of the Limitation Act, 
1963 within 30 days of the service of notice 
of making and signing the award. On re- 
quest of a party or on being directed by 
Court, and upon fulfilment of the require- 
ments regarding payment of fees, charges and 
costs mentioned in Section 14 (2), the arbi- 
trator is bound to file the award or cause it to 
be filed. On filing of the award the Court 
shall give notice to parties of such filing. 
Under Section 15 a party to the award can 
seek modification or correction of the award, 
and under Section 16 he can apply to remit 
back the award for reconsideration in the 
circumstances mentioned in those sections. 
The next provision to be noticed is S. 30 
which enumerates the grounds for setting 
aside the award. The period of limitation for 
filing an application to remit the award for re- 
consideration or for setting aside the award is 
under Art. 119 (b) of the Limitation Act, 
1963, 30 days from the date of service of 
the notice sent by Court informing the par- 
ties of filing of the award. If the award is 
not remitted for reconsideration or set aside 
the Court must make the award a rule of 
the Court by pronouncing judgment accord- 
ing to the award and upon such judgment 
a decree is to follow. This in short is the 
scheme of the Arbitration Act from the stage 
of making and signing the award to the stage 
when a decree is drawn up in terms thereof. 


| 7. Article 119 is the only Article in 
the Limitation Act, 1963 that deals with pro- 
ceedings under the Arbitration Act, 1940. 
Sub-article (a) of Art. 119, as already stated 
deals with an application under Section 14 (2) 
of Arbitration Act for directions to the arbi- 
trator to file the award or cause it to be 

ed; and sub-article (b) deals with an applica- 
tion under Section 30 of the Arbitration Act 
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for setting aside the award. The statement 
filed by the respondent which was registered 
as O. P. No. 37 of 1971 and I. A. No. 515 of 
1972 wherein the respondent prayed for a 
decree in terms of the award are not applica- 
tions under Section 14 (2) or S. 30 of the 
Arbitration Act. Article 119 is not there- 
fore attracted to these proceedings. In fact, 
no statement need accompany when an award 
is filed, in Court, and no application is re- 
quired to get a decree in terms of the award 
which has been filed in Court. 


8. The learned Government Pleader 
telying on the decision in Rambilas v. D. B. 
Prasad Singh, AIR 1965 Pat 239 argued that 
the view taken by us that there is no period 
of limitation prescribed for filing an award 
or causing it to be filed by the arbitrator will 
lead to an anomaly. The argument is that in 
the view we have taken, though a party to 
the award has to apply for directions to file 
the award within the time prescribed in Arti- 
cle 119 (a) of the Limitation Act, 1963 (which 
corresponds to Art. 178 of the earlier Act), 
he can safely ignore that provision, and, per- 
suading the arbitrator to file the award long 
after the expiry of the prescribed period ob- 
tain a judgment and decree in accordance 
with the award. Therefore, it was submitted, 
that Art. 119 (a) must be held to apply to 
the act of filing the award by the arbitrator 
also. No doubt, the decision relied on sup- 
ports him. It was observed therein in para 28 
at p. 249: 


“Tt seems to me, therefore, that the act 
of filing the award in Court after: the expiry 
of the period of limitation, though ostensibly 
the act of the arbitrators or the umpire, is 
in reality the act of one, the other or both 
parties to the arbitration agreement or any 
person claiming under such party, that is to 
say, that the award has been filed on behalf 
of one or both parties. Therefore the award 
cannot remain effective or binding upon the 
parties if no steps are taken to file it in Court 
within the time allowed for the purpose by 
the law and the rights of the parties cannot 
be affected by an award which has not been 
filed by the arbitrators in Court for several 
years after it has been made and notice has 
been given by the arbitrators to the parties 
of making and signing thereof. If this view 
were not accepted, the arbitrators would 
be competent to file even after an indefinitely 
long lapse of time since the pronouncement 
of the award.” 

9. With respect we are unable to 
agree. According to the ordinary plain 
meaning of the words—the article is not in 
any way ambiguous and therefore what is 
called for is a grammatical construction of 
the terms of the article—the period of limi- 
tation prescribed by the article is only for 
making of an application for filing the 
award, and not for filing the award. The 
position of law in this regard has been settled 
by the decision of the Supreme Court in 
Champalal v. Mst. Samrath Bai, AIR 1960 
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SC 629 wherein Kapur J., delivering the 
judgment of the Court said: 


“Article 178 of the Limitation Act which 
was relied upon by the appellants applies to 
applications made by the parties and not to 
the filing of the award by the arbitrators.” 


19. It appears that this decision was 
mot brought to the notice of the learned 
Judges who decided AIR 1965 Pat 239. We 
may also here note that the Patna High 
Court in a later decision, Mohommad Has- 
san v. Mohomad Anwar, AIR 1968 Pat 82, 
wherein the question directly arose, relying 
on several decisions including the decision in 
Champalal’s case, AIR 1960 SC 629 has 
held that the filing of the award is not gov- 
erned by Article 119 (a) of Limitation 
Act, 1963. 


1. The provisions of the Kerala 
Court Fees and Suits Valuation Act, 1959 
that deal with applications under the Arbi- 
tration Act are those contained in Sche- 
dule JI, Article 11 (m) and (n). Sub-art. (m) 
provides for Court-fee payable on an appli- 
cation to set aside the award, and sub-arti- 
cle (n) for that payable on applications 
under Sections 14 and 20 of the Arbitration 
Act, 1940, viz., applications for a direction 
for filing an award, and for an order for 
filing an arbitration agreement, as well as 
on an application for enforcing foreign 
awards. The appellants have not specifically 
stated in the affidavit as to under which pro- 
vision Court-fee is payable, but the amount 
has been specified as Rs. 250/-. Obviously 
therefore they have in mind Article 11. (m) 
(ii) (3) of Schedule IL of the Kerala Court 
Fees and Suits Valuation Act, 1959. Sub- 
article (m) as already stated deals with ap- 
plications to set aside an award. The res- 
pondent has not by any application sought 
to have the award set aside, and as such he 
is not liable to pay any Court-fee. But by 
I. A. No. 93 of 1972 the appellants applied 
to have the award set aside, and therefore 
a Court-fee of Rs. 250/- is to be levied there- 
on under Article 11 (m) (ii) (3). 


12. The conclusions of the lower 
Court on points (i) and (ii) raised by it re- 
Tating to questions of limitation and Court- 
fees are therefore correct, and we confirm 
the same. 


13. XL A. No. 93 of 1972, wherein 
the appellants sou. 4t to set aside the award, 
was held by the lower Court (and rightly so) 
to be liable to be rejected for non-payment 
of Court-fees. Under Section 17 of the 
Arbitration Act, 1940 on refusal of an appli- 
cation for setting aside the award or in the 
event of no such application being filed, the 
Court has to proceed to pronounce judg- 
ment according to the award, and upon the 
judgment so pronounced a decree shall fol- 
low. However, the lower Court has discuss- 
ed and considered the grounds raised for 
setting aside the award on merits also, and 
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found against the appellants. We will also 
consider those grounds on merits. 


14. The grounds urged for setting 
aside the award are that the arbitrator has _ 
misconducted himself in making the award, 
that the award has been improperly procur- 
ed, that the award is against the terms of 
the agreement and outside the scope of the 
reference, and that it is vitiated by apparent 
errors and mistakes. It is also complained 
that the arbitrator has failed to give any 
data, or basis or reasoning for fixing the 
extra quantity of materials, and for raising 
the rate over the agreed rate. 


15. From the award filed it is seen 
that the disputes centred round four matters, 
and that the arbitrator admitted one of the 
four claims of the contractor, viz., the claim 


‘for enhanced rate for supply of rubble. It. 


is also seen that appellants Nos. 2 and 3, 
the Superintending Engineer and Executive 
Engineer as well as the respondent (the con- 
tractor) and his advocate were present and 
were heard. Therefore it is evident that 
every opportunity was given to the parties to 
place their case before the arbitrator, and 
to adduce evidence, if any. It is well settled 
that the arbitrator is complete master over 
questions of fact coming up before him. If 
his decision is in accordance with ordinary 
Tules of fair play misconduct will not be 
inferred on his part. Further the burden of 
establishing misconduct, which is a question 
of fact to be decided on evidence, is on 
the party alleging it. Principles of fairplay 
and justice require that the facts which 
constitute the misconduct must be specifical- 
ly stated, and that the arbitrator must be 
given an opportunity to explain. This is 
particularly so, because law does not enjoin 
that the arbitrator is to give reasons for his 
decision. The appellants have not adduced 
any evidence to establish the misconduct 
alleged. There is also no evidence regarding , 
the allegation that the award has been im- 
properly procured. Likewise there is no evi- 
dence to come to the conclusion that the 
award is beyond the terms of the agreement 
and reference, or that it is vitiated by appa- 
rent errors. We therefore confirm the find- 
ings of the lower Court on points (iii) and 
(iv) also and hold that the award is not 
liable to be set aside on any of the grounds 
Taised by the appellants. 


16. No other point was raised before 
us. We confirm the judgment and decree of 
areata Court, and dismiss this appeal with 
cos 


Appeal dismissed. 
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M. Mohammed, Appellant v. A. Nara- 
yana Rao, Respondent. i 

S. A. No. 282 of 1971, DJ- 4-6-1973, 

Index Note:— (A) Contract Act (1872), 
Section 23 — Unlawful agreements — An 
agreement between intending bidders that 
one should keep off from bidding is not un- 
lawfal or opposed to public policy. 


4 
Index Note:-— (8) Civil P. C. (£998), 
Order 6, Rule 2 — Alternate or inconsistent 
sets of facts can be 
pleaded — (X-Ref:-—— Order 7, Rule 7). AIR 
1951 SC 177, Foll. @ara 5) 
Cases Referred: Chronological Paras 
AIR 1951 SC 177 = 1951 SCR 277, 
Firm Srinivas Ram Kumar v. Mahabir 


Prasad 
(1950) 2 Mad 
LJ 634, Ramalingaiah v. Subbarami 


Reddi 
AIR 1949 Nag 113 1948 Nag LY 
259, Mohafazul Rahim v. Babulal 
AIR 1946 Mad 289 = (1946) 1 Mad 
LJ 187, Mohd. Isack v. Sreeramalu 2 


M/s. T. S. Venkiteswara Iyer and P. K. 
Balasubramanian, for Appellant. 

JUDGMENT:— Defendant is the ap- 
pellant. The plaintiff’s suit was for recovery 
of Rs. 1,000/- borrowed by the defendant in 
the last week of April 1967 undertaking to 
repay within a month. Instead of parting 
with cash the defendant had issued a cheque 
to the plaintiff for Rs. 1,000/-. The plain- 
tiff presented the cheque for payment, but 
it was dishonoured by the bank. Hence the 
suit was filed for recovery of the amount. 
The transaction was denied in toto by the 
defendant. The plaintiff and defendant are 
P. W. D. contractors. Defendant had ten- 
dered for a contract work along with the 
plaintiff and two others. The defendant's 
tender was at first accepted, and the work 
was started by him. But later, the work was 
retendered, and on that occasion to dissuade 
the plaintiff from tendering, the cheque in 
question was issued to him by the defendant. 
But quite against the agreement the plaintiff 
tendered for the work and so, the defendant 
was forced to instruct the bank not to 
honour the cheque. The cheque in effect is 
an escrow, and the agreement is opposed to 
public policy and hence unsustainable in 
law. These contentions were repelled and 
the suit was decreed. The decree of the trial 
Court stands confirmed by the appellate 
Court. >- 

2. The plea that the transaction is 
opposed to public policy, I do not think, is 
available to the defendant. It has been held 
in a series of decisions that such agreements 
are valid, and not opposed to public policy. 
Rajamannar, J. (as he then was) of the 
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Madras High Court had to deal’ with a 
similar case in Md. Isack v. Sreeramalu, 
AIR 1946 Mad 289, where A and B made 
tenders to postal authorities to secure a 
Jicence to carry mails between certain places. 
There was an agreement between A and B 
by which A was to withdraw his tender and 
in consideration of the withdrawal, B agreed 
to pay A a certain monthly sum. A with- 
drew his tender and the licence was given to 
B. In a suit by A to recover the sum on 
the basis of the agreement the Court held 
that the agreement for the withdrawal of the 
tender which was in the nature of an offer 
or bid, was like an agreement between in- 
tending bidders that one should keep off 
from bidding and was not unlawful or op- 
posed to public policy under Section 23 of 
the Contract Act. 

3. To the same effect is the ruling of 
the Nagpur High Court reported in Moha- 
fazul Rahim v. Babulal, AIR 1949 Nag 
113. The Court held:— 

“A right to bid at an auction is a valu- 
able right and unless there is any law which 
prevents persons from entering into agree- 
ments not to bid, such agreements prima 
facie are legal, and the consideration of the 
agreement could be enforced in a Court of 
law. An agreement between two bidders 
whereby one agrees not to bid at an auction 
sale of the right to recover market dues, in 
consideration of Rs. 500 can be enforced.” 
The same view has again been taken by the 
Madras High Court in Ramalingaiah v. Sub- 
barami Reddi, AIR 1951 Mad 390, wherein 
Panchapakesa Sastri, J. held :— 

“An agreement not to bid against each 
other in an auction is not illegal under the 
common law. In England it would appear 
that there had been an ‘enactment of a statute 
to remedy the evil of ‘a knock out’? combi- 
nation like this. There is no similar statute 
in India. Such an agreement is not invalid 
on the ground of public policy and does not 
invalidate the auction sale.” 

4, From the above authorities it is 
clear that the transaction is not opposed to 
public policy, and the plaintifi’s suit is main- 
tainable. The defendants’ contention then 
was that the cheque was issued by him on 
the clear understanding that it would be 
presented for payment only after his tender 
was accepted by the department and as it 
was presented before the tender was actual- 
ly accepted he had to instruct the bank not 
to pay. This is an unsustainable plea. In 
the first place, the acceptance or rejection of 
the defendant’s tender has no bearing what- 
ever on the encashment of the cheque. The 
cheque was issued to prevent the defendant 
from submitting his tender. Two other con- 
tractors were also scared away like this. 
If instead of the cheque the amount was 
paid in cash, there would not have been any 
difficulty and the question of acceptance op 
rejection of the tender could not have arisen. 
Now that a cheque was issued the defendant 
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got the opportunity to outwit the plaintiff 
and cause difficulties to him. I see there- 
fore, no force in the contention that only 
when the tender was accepted that the plain- 
tiff had the right to demand payment. In 
fact, it is seen that subsequently, the defen- 
dant’s tender was accepted also, In para- 
graph 8 of the trial Court judgment it is 
observed as follows:— 

“It is admitted that at the time of the 
filing of the suit the tender in favour of 
the defendant was not accepted by P. W. D. 
and it was accepted thereafter.” 

The matter has thus ended. 


5. The further contention of- the 
Jearned counsel is that the case as put for- 
ward in the plaint namely, that a sum of 
Rs. 1,000/- was borrowed is inconsistent with 
and against the records produced in the case. 
The case as developed at the trial was dif- 
ferent and this circumstance is sufficient to 
non-suit the plaintiff. There is absolutely 
no force in this contention either. The 
Supreme Court has observed in Firm Srini- 
yas Ram Kumar v. Mahabir Prasad, AIR 
1951 SC 177 :— 


“A plaintiff may rely upon different 
rights alternatively and there is nothing in 
the Civil Procedure Code to prevent a party 
from making two or more inconsistent sets 
of allegations and claiming relief thereunder 
in the alternative. Ordinarily, the Court 
cannot grant relief to the plaintiff on a case 
for which there was no foundation in the 
pleadings and which the other side was not 
called upon or had an opportunity to meet. 
But when the alternative case, which the 
plaintiff could have made, was not only ad- 
mitted by the defendant in his written state- 
ment but was expressly put forward as an 
answer to the claim which the plaintiff 
made in the suit, there would be nothing 
improper in giving the plaintiff, a decree 
upon the case which the defendant himself 
makes. A demand of the plaintiff based on 
the defendant’s own plea cannot possibly be 
regarded with surprise by the latter and no 
question of adducing evidence on these facts 
would arise when they were expressly admit- 
ted by the defendant in his pleadings. In 
such circumstances, when no injustice can 
possibly result to the defendant, it may not 
be proper to drive the plaintiff to a separate 
suit. 

Thus, where in a suit for specific per- 
formance of a contract, in part performance 
of which the plaintiff alleges to have paid 
the defendant some money, the defendant de- 
nies the contract and pleads that the money 
was taken by him as a loan, the Court can 
pass a decree for recovery of the loan in 
favour of the plaintiff on his failure to prove 
the contract even though the plaintiff had 
failed to plead and claim relief, on this alter- 
native case”. 

6. Thus, the defendant has no con- 
tention worth-placing before the Court. After 
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having been benefited by the abstention of 
the plaintiff from’ tendering, the defendant 
now wants to wriggle out and .befool the 
plaintiff. The suit in the circumstances has 
tightly been decreed by the courts below. 
The decrees of the courts below are hence 
confirmed, and this Second Appeal is dismis~ 


sed with costs. 
Appeal dismissed. 
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P. SUBRAMONIAN POTI AND 
G. VISWANATHA IYER, JJ. 


Varghese, Appellant v. Iype Kuriakose 
and others, Respondents. 
A. S. No. 358 of 1968, DJ- 6-4-1973. 
Index Note: — (A) Evidence Act 
(1872), Section 115 — No representation — 
No estoppel. i 
Brief Note: — (A) Where, in a suit for 
declaration that the sale deeds caused to be 
executed by the plaintiff during his minority 
were null and void, there was nothing on 
record to show that after the plaintiff be- 
came major, he made any representation that 
those sale deeds were valid, he could not be 
estopped from impeaching their validity. The 
fact that with the consideration he received, 
the plaintiff purchased another property and 
upon its partition he disposed of his share, 
cannot amount to representation by him that’ 
the impugned sale deeds were accepted by 
him. (Para 4) 
Index Notes— (8) Specific Relief Act 
(1963), Section 33 — Suit to cancel aliena- 
tion made dwing minority — Relief can be 
made conditional on plaintiffs disgorging 
benefit obtained by him by utilising the con- 
Sideration received by him for purchase of 
another property. AIR 1937 All 610 ŒB), 
Disting; AIR 1939 Mad 106, Rel. on. 
(Para 5) 
Cases Referred: Chronological Paras 
AIR 1939 Mad 106 = (1939) 2 Mad 
LJ 1028, Hanumantha v. Sitharamayya 5 
AIR 1937 All 610 = 1937 All LT 688 
(FB), Ajudhia Prasad v. Chandanlal 5 
Varghese Kalliath, for Appellant; K. K. 
Joseph (for Nos. 1, 8, 9, 10 and 3) and C. J. 
anong, (for Nos. 3, 4, and 8.), for Respon- 


_ _VISWANATHA IYER, J.:— Plaintiff 
is the appellant. The plaintiff filed a suit 
for a declaration that certain sale deeds 
caused to be executed by him are null and 
void and for recovery of possession of those 
properties with mesne profits. In this appeal 
we are concerned with only items 1 and 2 
of the plaint schedule. In a family partition 
among the plaintiff and his brothers evidenc- 
ed by Ext. P-3 dated 13-7-1123 these items 
were obtained by the plaintiff towards his 
share. On 15-11-1950 a sale deed Ext. D-1 
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was executed for Rs. 3,000/- in respect of 
item No. 1 to the ist defendant. On the 
same day another sale deed Ext. D-2 was 
executed in respect of item No. 2 to defen- 
dants 2 to 4 for Rs. 7,000/-. With the amount 
obtained under these sale deeds on the same 
day certain properties were purchased in 
the name of the plaintiff and his brothers 
for Rs. 20,000/-. That sale deed is Ext. P-6. 
According to the plaintiff, he was a minor 
on the date these sale deeds were caused to 
be executed by him and therefore Exts. D-1 
and D-2 are void and no title passed to de- 
fendants 1 to 4. Therefore, he seeks to 
recover possession of these properties with 
mesne profits. 

2. Defendants 1 to 4 contended that 
the plaintiff was a major on the date of 
these sale deeds and even if he was a minor, 
with consideration obtained under that sale 
deeds Ext. P-6 properties were purchased and 
later on plaintiff and others entered into a 
partition deed on 28-6-1951 evidenced by 
Ext. D-4 and thereafter plaintif has dispos- 
ed of those properties. Thus the plaintiff is 
estopped from contending that the sale deeds 
Exts. D-1 and D-2 are not valid. They fur- 
ther contended that if for any reason the 
plaintiff is entitled to succeed, they are en- 
titled to value of improvements and also the 
consideration advanced for the sale deeds in 
question. 


3. During the course of the suit 
plaintiff's coming to know that a portion of 
item 2 had been earlier transferred by gift 
by the 2nd defendant to his sister’s son-in~- 
law, the latter was impleaded as 8th defen- 
dant in the year 1963. The 8th defendant 
-~ adopted the contention of defendants 1 to 4 
and also contended that in any event the 
suit is barred against him so far as it con- 
cerns the properties obtained by him from 
the 2nd defendant under a gift deed, Ext. D-6. 
The court below found that the plaintiff 
was a minor on the date of the sale deeds, 
Exts. D-1 and D-2. He attained majority 
only on 15-10-51 and therefore the two sale 
deeds, Exts. D-1 and D-2, are found to be 
void. The court below found that the suit is 
barred by limitation as against the 8th de- 
fendants and the property obtained by him 
by gift from the 2nd defendant. The court 
below also found that the plaintiff having 
accepted the partition deed Ext. D-4 and ex- 
ecuted a sale deed of the property obtained 
by him under that, is estopped from im- 
peaching the validity of the sale deeds Exts. 
D-1 and D-2. On these findings the suit was 
dismissed so far as items 1 and 2 are con- 
cerned. It is against that that this appeal has 
been filed. 


4. The learned counsel for the ap- 
pellant contended that the lower court was 
wrong in dismissing the suit holding the 
plaintiff is estopped from impeaching the 
validity of the sale deed. This contention is 
correct. The court below found that the 
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plaintiff was a minor on the date the sale 
deeds were purported to have been executed 
by him. It is true that with the considera- 
tion obtained under Exts. D-1 and D-2 cer- 
tain properties were purchased under Ext. 
P-6 on the same day and they were later 
partitioned between the plaintiff and his 
brothers and the plaintiff disposed of his share 

Ext. D-3 sale deed in the year 1952 after 
he became a major. But the sale deeds being 
ab initio void they are not capable of being 
Tatified and there is nothing to show that 
the plaintiff made any representation after 
he became a major that these sale deeds 
Exts. D-1 and D-2 are valid nor is there any 
evidence in this case to show that on the 
basis of any such representation the defen- 
dants have altered their position so as to con- 
stitute an estoppel to the plaintiff. The fact 
that the property purchased with the con- 
sideration obtained under Exts. D-1 and D-2 
was partitioned and the fact that the plain- 
tiff disposed of his share will not in any way 
amount to a representation by the plaintiff 
that the sale deeds Exts. D-1 and D-2 are 
accepted by him. Therefore, the court below 
was not correct in coming to the conclusion 
that the plaintiff is estopped from impeach- 
ing the validity of Exts. D-1 and D-2. 


5. But, the plaintiff now asks for a 
declaration that these sale deeds are void and 
seeks recovery of these properties from the 
defendants. With the consideration obtained 
under Exts. D-1 and D-2, Ext. P-6 property 
was purchased, that was subsequently parti- 
tioned and plaintiff disposed of his share. 
Now when the plaintiff asks for a cancella- 
tion of the sale deed, the question is whether 
that relief should be made conditional on 


his depositing the consideration under 
Exts. D-1 and D-2. The learned counsel 
for the appellant relied on the Full Bench 


decision of the Allahabad High Court re- 
ported in Ajudhia Prasad v. Chandan Lal, 
AIR 1937 All 610 and contended that he 
cannot be directed to deposit the amount of 
consideration paid under Exts. D-1 and D-2. 
In that case a suit was filed for recovery of 
amount advanced under a mortgage executed 
by the defendants in that case. The defen- 
dants pleaded that they were minors at the 
time of the mortgage deed. In the rejoinder 
the plaintiff contended that in any event 
if the mortgage deed was void the defendants ` 
were liable to pay the amount under Sec- 
tion 65 of the Contract Act. In dealing 
with that, Sulaiman C. J. held thus:— 
“Where one of the parties is a minor 
and is thus incapable of contracting so that 
there never is and can never be a contract, 
S. 65, Contract Act, can have no application 
to such a case as that section starts from 
the basis of there being an agreement of 
contract between competent parties. In such 
a case therefore there would be no question 
of ordering him to restore the advantage 
which he has received or to make compen- . 
sation for what he has received.” 
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In that case relief could not be claimed 
under Section 41 of the Specific Relief Act 
of 1877. His Lordship noticed Section 41 
of the Specific Relief Act and took the view 
that if the minor was the plaintiff and if he 
was asking for cancellation a different consi~ 
deration may apply on the language of Sec- 
tion 41 of the Specific Relief Act and he 
may be called upon to disgorge the benefit 
which he obtained under the invalid sale 
deed. Of course, even there His Lordship 
had stated that relief under Section 41 will 
be available to an alienee only if fraud. is 
established. Anyhow, that decision is not 
an authority for the proposition that when 
the minor seeks to cancel an alienation that 
relief must not be made conditional on his 
disgorging the benefit obtained by him. The 
question directly arose in Hanumantha vV. 
Sitharamayya, AIR 1939 Mad 106. A Divi- 
sion Bench of the Madras High Court ob- 
served thus:— 


“Where a minor has executed deeds of 
sale during his minority without making any 
misrepresentation as to his age and the pur- 
chasers had no knowledge that the executant 
was a minor when the sales were made, a 
decree for setting aside the sale deeds can 
be made only on condition that the minor 
refunds to the purchasers the amount of the 
consideration received from them.” 

This decision proceeds on the language of 
Section 41 of the Specific Relief Act, 1877 
which is in these terms:— 


“On adjudging the cancellation of an 
instrument, the Court may require the party 
to whom such relief is granted to make any 
compensation to the other which justice may 
require.” 

A statutory discretion is vested in the Courts 
by virtue of this section. Once the require- 
ments of the section are satisfied and there 
exist circumstances which call for the exer- 
cise of the discretion, the Court is bound to 
afford relief to the alienee without being 
hampered by reference to the limitations 
which surround the corresponding rule 

equity as administered in England. The plain 
language of the Section must be given effect 
to and the exercise of the power under this 
Section is only controlled by the statute. 
Section 33 of the present Specific Relief Act, 
1963, is on the same lines as Section 41 
with. an addition that even in a case where 
the erstwhile minor is a defendant the Court 
is given the discretion to direct the defen- 
dants to disgorge the benefit which he 
obtained under the invalid transaction. The 
facts of this case clearly justify the appli- 
cation of the principle of Section 41 of the 
Specific Relief Act. The consideration under 
Exts. D-1 and D-2 were utilised for the pur- 
chase of a property under Ext. P-6. That 
was subsequently partitioned and the share 
which he obtained was disposed of by him 
under Ext. D-3. Therefore, he has obtained 
the benefit of the consideration. Now that 
he asks for a declaration that the sale deeds 
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Exts. D-1 and D-2 are invalid, that relief 
can be granted to him only on his disgorg- 
ing the sum of Rs. 10,000/- paid under 
Exts. D-1 and D-2. Before he recovers 
Item 1 he must deposit Rs. 3,000/- and be- 
fore he is given any relief in respect of 
Item 2 he must deposit Rs. 7,000/- or such 
portion of it as is proportionate to the pro- 
perty which he may be allowed to recover. 


6. The learned counsel for the ap- 
pellant further contended that the finding of 
the court below that the suit is barred by 
limitation as against 8th defendant to whom 
2nd defendant executed a gift of a portion of 
Item 2 under Ext. D-6 is incorrect. He chal- 
lenged the finding mainly on one ground, that 
is that the gift deed in favour of the 8th defen- 
dant is sham and it has not taken effect; 2nd 
defendant continues to be the owner and 
the suit having been filed against the 2nd de- 
fendant within 12 years of Ext. D-2 the suit 
is not barred by limitation. The Court be- 
low found that. the gift deed in favour of 
the 8th defendant is valid. He was implead- 
ed after the expiry of the period of limita- 
tion. An attempt was made before us to 
show that the gift deed has not taken effect. 
8th defendant is a sister’s son-in-law of the 
2nd defendant. The gift deed proceeds on 
the basis that out of love and affection for 
the 8th defendant 2nd defendant executed 
the gift deed. At the time of the gift deed 
2nd defendant’s sister had lost her husband 
and the sister and her daughter, namely the 
wife of the 8th defendant, were under the 
care and protection of the 2nd defendant and 
in such circumstances there is nothing un- 
natural in the 2nd defendant executing a gift 
deed in favour of the 8th defendant. The 
8th defendant has been examined in this case 
as D. W. 4 and he has stated that he is in 
possession of this item from the date of the 
gift deed. No motive is alleged by the plain- 
tiff as to why the gift deed was executed if 
it was not intended to be a real transaction. 
In such circumstances, the finding of the court 
below that the gift deed is valid and posses- 
sion passed under the gift deed is correct. 
That being so, the suit having been instituted 
against the 8th defendant only beyond 12 
years of the gift deed the suit was rightly 
held to be barred by limitation as against the 
8th defendant. 

7., The defendants claim that they 
are entitled to value of improvements if the 
plaintiff is entitled to recover possession. That 
claim is justified. The defendants stated in 
the written statement that they have planted 
the entire area of Item 2 with rubber at a 
cost of Rs, 30,000/-. So, in case the plain- 
tiff is entitled to succeed they are entitled to 
the value of improvements. Now thar the 
plaintiff is entitled to recover possession of 
only a portion of Item 2, before he is al- 
lowed to recover, the value of improvements 
of that portion which is not covered by the 
gift deed and the sale deed (Exts. D-6 and 


A 
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D-7) must be ascertained and the plaintiff 


- must be called upon to pay that amount also 


in addition to that portion of the amount 
under Ext. D-2 which can be related to the 
portion which the plaintiff is entitled to reco- 
ver. i 
8. In the result, the plaintiff is allow- 
ed to recover possession of Item 1 on his de- 
positing Rs. 3,000/-. The plaintiff is entitled 
to recover possession of that portion of 
Item 2, excluding the area covered by Exts. 
D-6 and D-7 in the possession of the 8th 
defendant, on his depositing Rs. 3,500/- and 
also on his paying the value of improve- 
ments for that portion which has to be de- 
termined by the Court below afresh. The 
defendants 3 and 4 are entitled to the value 
of improvements as may be now found in 
the property. So far as Item 2 is concern- 
ed this should be treated as a preliminary 
decree. The Court below will issue a com- 
mission and determine the value of improve- 
ments and also the mesne profits. The plain- 
tiff will be entitled to get mesne profits only 
after he deposits the proportionate amount of 
the consideration chargeable i.e., Rs. 3,500/- 
for the portion of Item 2-allowed to be reco- 
vered and also the value of improvements for 
that portion which will be determined by the 
court below. The court below will on ascer- 
tainment of the value of improvements and 
mesne profits pass a final decree for recovery 
of possession of the portion of Item 2 to 
which the plaintiff is entitled. 

9. The Appeal is allowed to this ex- 
tent. There will be no order as to costs. A 
copy of the decree will be forwarded to the 
District Collector Ernakulam for court-fee 


realisation. 
Order accordingly. 
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T. S. KRISHNAMOORTHY IYER, J. 

Mathew Mathew, Appellant v. Alexan- 
der Muthalali, Respondent. 

Second Appeal No. 1132 of 1971, D/- 
23-3-1973 against order of Sub. J., Maveli- 
kara in A. S. No. 50 of 1970. 


Index Note: — (A) T. P. Act (1882), 
Section 98 — Ofti transaction — Suit for 
recovery of mortgage money is maintainable 
even in absence of express covenant in the 
mortgage deed. 


Brief Note: -— (A) Otti is a customary 
form of mortgage prevalent in Kerala and a 
person borrowing money under it is under 
personal obligation to repay the amount. It 
is not necessary that an express provision 
should be made for the same. In otti trans- 
action a covenant to enforce the mortgage 
can be implied. Hence the suit for the reco- 
very of the mortgage money by sale of the 
mortgage property is maintainable. 14 Trav 


GQ/HQ/C871/73/RMP 


Mathew Mathew v. Alexander (T. S. K. Iyer J.) 


A.LR, 
LR 218 and 16 Trav LR 35 and AIR 1962 


Ker 27 and AIR 1955 Trav-Co 207, Relied 
on. (Paras 10, 13) 


Index Note:— (B) Limitation Act (1963), 
Article 55 — Suit for recovery of mortgage- 
money based on otti — Limitation. 

Brief Note:— (B) Suit for recovery of 
Mortgage-money based on an otti Adharam 
which is registered is governed by Art. 116 
of the 1908 Act as in such a case the per- 
sonal liability arises out of a contract regis- 
tered in writing. If therefore the suit is 
within time as provided by Article 116 on 
1-1-1964 when 1963 Act came into force 
the same will notbe barred inview of Sec- 
tion 30 (a) of the new Act even if it is 
instituted beyond the time prescribed under 
the new Act. (Para 14) 
Cases Referred: Chronological Paras 
1971 Ker LJ 51, Kunju Karthiyayani v. 

Parameswaran Achari z 7, 
AIR 1964 SC 1295 = (1964) 5 SCR 
635, Monimala Devi v. Indubala 
AIR 1962 Ker 27 = 1961 Ker LT 13, 
Idichandi Mathai v. Narayanan 
Unnithan 11 

AIR 1955 Trav Co 207 = 1954 Ker LY 
795, Ammal Nadachi v. Kopillan 


8, 


7, 8 


Nadar 12 
(1898) ILR 21 Mad 242 = 8 Mad LJ 

81, Unichaman v. Ahmed 
16 Trav LR 35, Narayanan Krishnan 

vV. Kanaku Tampi Chempakaraman 

Thanuvan 11 
14 Trav LR 218, Bhagavathi Narayani 

v. Valliamma Kaliyamma 11 


K. C. John, for Appellant; M. Mathai, 
for Respondent. 


JUDGMENT:— The legal representative 
of the defendant is the appellant. The defen- 
dant executed Ext. D-2 otti dated 10-6-1959 
in respect of the plaint property for Rupees 
2500/- in favour of Captain Oommon. A 
portion of the building included in Ext. D-2 
was given into the possession of the mort- 
gagee. The mortgagee assigned the otti right 
to Sosamma by Ext. P-2 on 14-2-1963 who 
assigned the same to the plaintiff by Ext. P-3 
dated 19-11-1963. The plaintiff alleged that 
whatever possession of the plaint property 
he had, has been surrendered to the defen- 
dant. The suit is instituted for recovery of 
the mortgage money with interest at the rate 
of 5% per annum from the date of suit. 

2. Ext. D-2 which is the original 
mortgage deed was produced by the defen- 
dant. Ext. P-1 is a registration copy of 
Ext. D-2. 

3. It was contended by the defendant 
that the amount due under Ext. D-2 was 
discharged by him. He produced Ext. D-1 
Teceipt dated 23-9-1962 to prove the plea 
of discharge. According to the defendant, 
Ext. D-2 was handed over to him by Cap- 
fain Common along with Ext. D-1. The 
Courts below concurrently found that Exhi- 
bit D-1 is not genuine, the discharge pleaded 
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by the defendant is not true, Ext. D-2 was 
not returned to the defendant as stated by 
him but was obtained by her surreptitiously. 
Counsel appearing for the appellant did not 
rightly challenge these concurrent findings as 
they are based on pure appreciation of evi- 
dence. 

4. The grounds raised in the second 
appeal are that the suit for recovery of the 
mortgage-money is not maintainable as there 
is no covenant in Ext. D-2 for the repay- 
ment of the mortgage-money and it is barred 
by time. 

5. Ext. D-2 is dated 10-6-1959 and 
the suit was instituted on 18-8-1964. The suit 
is for realisation of the mortgage-money by 
the sale of the mortgaged property and also 
from the defendant. Though the suit is 
within 12 years from the date of Ext. D-2 
it is beyond three years from its date. 

6 Ext. D-2 is an Otti Adharam. 
There was no plea that the transaction evi- 
denced by Ext. D-2 is not an otti. In Exhi- 
bit D-2 there is neither a personal covenant 
to repay the mortgage money nor a provision 
enabling the mortgagee to recover the mort- 
gage money by the sale of the mortgaged 
property. There is only an indemnity clause 
enabling the mortgagee to realise any loss 
arising from any undisclosed encumbrance in 
the mortgaged property. : 

7. Counsel for the appellant there- 
fore contended relying on Section 68 of the 
Transfer of Property Act and the decisions 
in Manimala Devi v. Indubala, AIR 1964 SC 


1295, and Kunja Karthiyayani v. Parameswa-. 


ran Achari, 1971 Ker LJ 51, that the right of 
the mortgagee to sue for mortgage money 
can arise only from the personal covenant to 
repay implied in Ext. D-2 which is an Otti 
and since the suit is instituted beyond three 
years from the date of Ext. D-2 it is barred 
under the Limitation Act of 1963. 


8. In AIR 1964 SC 1295, Shah, J. 
referring to Section 68 of the Transfer of 
Property Act observed: 

“The right conferred by Section 68 is 
again not a right to enforce the mortgage 
but a right to sue for the mortgage money 
onthe personal covenant orto claim compen- 
sation when the mortgagee is deprived of his 
security. A suit for enforcement of the perso- 
nal covenant to pay the mortgage money 
when the mortgagor has bound himself to 
repay the same is governed by Article 116 of 
the Limitation Act. Similarly the right to 
sue where the mortgagee is deprived of the 
mortgage security or where he is not secured 
in his possession of the mortgaged property 


‘or where possession is not delivered to him 


as agreed, the claim maintainable by the 
Mortgagee is one for compensation and the 
period of limitation for a suit to recover the 
mortgage money is governed by Article 120 
of the Limitation Act from the date of des- 
truction or deprivation of the mortgage secu- 
rity or possession and not from the date when 
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the mortgage money is repayable: Unicha- 
man v. Ahmed, (1898) ILR 21 Mad 242”. 

In 1971 Ker LY 51, Justice Poti cons- 
trued the mortgage which was sought to be 
enforced in that suit as a usufructuary mort- 
gage with a personal covenant to pay.' It 
was there rightly overruled that a mere per- 
sonal covenant to pay will not confer upon 
the mortgagee the right to enforce the mort- 
gage and realise the mortgage money by the 
sale of the mortgaged property. At page 53 
the learned Judge observed: 

“Learned counsel for the plaintiff would 
urge that Section 68 (1) confers a right to 
claim the mortgage money and once such right 
is conferred, the right is to be worked out 
by sale of the mortgaged property. I am af- 
Taid this is not a correct understanding of 
Section 68. If what is conferred by that 
Section is only a right in the nature of claim 
to compensation, there is no question of 
either a charge on the mortgaged property be- 
ing available or a right of sale of the mort- 
gaged property being conferred by that Sec- 

on”. 


Clause (a) of Section 68 (1) reads: 

“The mortgagee has a right to sue for 
the mortgage in tbe following cases and no 
others, namely:— 

(a) Where the mortgagor 

self to repay the same;” 
The said covenant is a personal covenant to 
pay the mortgage-money distinguished from 
a covenant to enforce the mortgage or to 
pay from out of the mortgaged property. In 
a usufructuary mortgage or a mortgage by 
conditional sale there is no personal liability 
to pay implied in the contract between the 
parties, whereas in other mortgages the law - 
presumes a personal covenant to pay unless 
there is something to the contrary in the 
terms of the mortgage deed. According to 
the definition of “usufructuary mortgage” in 
Section 58 (d) of the Transfer of Property 
Act there is no personal liability on the nart 
of the mortgagor to repay the mortgage 
money to the mortgagee. Consequently the 
mortgagor cannot sue the mortgagee for re- 
covery of the mortgage debt. There is a 
difference of opinion as to whether the exis- 
tence of a personal covenant to pay prevents 
a mortgage from being a usufructuary mort- 
gage and whether it is an anomalous mort- 
gage within the meaning of Section 58 of 
the Transfer of Property Act. It is not 
necessary to express an opinion on this as- 
pect. Suffice it to say that there is a differ. 
ence of opinion on this question and Justice 
Poti has not expressed himself on this point 
in 1971 Ker LJ 51. 

9, Mulla in his Commentaries on the 
Transfer of Property Act, 5th edition, has 
observed at page 401: 

“Before the amending Act of 1929 the 
definition of anomalous mortgages was em- 
bodied in Section 98 and it excluded mort- 
gages which are a combination of a simple 
mortgage and an ctuary mortgage, op 


binds him- 
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of an usufructuary mortgage and a mort- 
gage by conditional sale. Under the defini- 
tion inserted as clause (f) of Section 58 it 
is a mortage which does not fall within any 
of the other five classes enumerated. The 
definition therefore includes simple mort- 
gages usufructuary and mortgages usufruc- 
tuary by conditional sale in the term anomal- 
ous mortgage. Even before the amendment 
these combinations of the simple forms were 
sometimes described as anomalous mortgages. 


Anomalous mortgages take innumerable 
forms moulded either by custom or the 
caprice of the creditor—some are combina- 
tions of the simple forms, others are custo- 
mary mortgages prevalent in particular dis- 
tricts, and to these special incidents are 
attached by local usage. Such are the 
kanom, otti, and peruartham mortgages of 
Madras and the san mortgage of Gujarat”. 
Justice Poti in 1971 Ker LJ 51, interpreted 
the mortgage the nomenclature of which is 
otti as a usufructuary mortgage containing 
an implied personal covenant to pay. The 
question whether it is an anomalous mort- 
gage coming under Section 58 (g) of the 
Transfer of Property Act was neither raised 
nor construed. 


10. That otti is a customary form of 
mortgage prevalent in Kerala was not disput- 
ed at the Bar. If an otti transaction is con- 
strued as an anomalous mortgage the mort- 
gagee thereunder has got a statutory right of 
sale of the mortgaged property for the reali- 
sation of the mortgage money under Sec. 67 
of the Transfer of Property Act. Whether 
an otti is an anomalous mortgage or not a 
covenant enabling the mortgagee to enforce 
the mortgage and realise the mortgage money 
by sale of the mortgaged property is always 
implied therein as a term of the contract. 
Section 67 of the Transfer of Property Act 
Tefers to the remedy of the mortgagee against 
the property mortgaged while Section 68 of 
the Transfer of Property Act refers to the 
personal remedy of the mortgagee. That 
Section provides for two classes of suits. The 
suit contemplated by clause (a) of Section 68 
is a suit to enforce the personal covenant ex- 
pressed or implied in the mortgagee while 
the suits provided by clauses (b) to (d) are 
in the nature of claims for compensation 
when the mortgagee is deprived of his secu- 
tity. There is nothing in Section 68 of the 
Transfer of Property Act to bar the mort- 
gagee from enforcing the mortgage if there 
is a covenant in the mortgage deed. 


U1. In Bhagavathi Narayani v. Valli- 
amma Kaliyamma, 14 Trav LR 218, the 
question considered was whether under the 
customary Jaw of Travancore a mortgagee in 
a transaction called otti is entitled to recover 
the mortgage amount from the mortgagor and 
from the mortgaged property in the absence 
of an express covenant in the deed of mort- 
gage for the repayment of the said money. 
The headnote of the decision reads: - 


Mathew Mathew v. Alexander (T. S. K. Iyer J.) 


ALR 
“According to the customary law of 
Travancore a usufructuary mortgagee is, as 
a rule, entitled to recover his mortgage 
amount from the mortgagor or the mortgag- 
ed property, even though there is no express 
covenant in the mortgage deed for the repay- 
ment of the mortgage amount”. 
The learned Judges had observed: 

“There is no commercial transaction 
among the people of Travancore which so 
frequently comes before the courts as that 
of mortgages in its various forms and it is 
well known that the forms of mortgage known 
as Otti, Otti and Kuzhikanom and Kanom 
are peculiar to the West Coast of India and 
based essentially on custom. 

¥ % + 

The term Otti in Exhibit A implies that 

it was a mortgage to which all the incidents 
of an Otti apply and no special covenant for 
repayment by the mortgagor was necessary. 
In fact, no such covenant is ever inserted in 
a Malabar mortgage. We therefore, hold that 
according to the customary law of the land 
the plaintiff is entitied to recover his money 
from the property mortgaged and his costs 
in both courts”. 
The above decision was followed in Nara- 
yanan Krishnan v. Kanaku Tampi Chempa- 
karaman Thanuvan, 16 Trav LR 35 at p. 38, 
where the learned Judges observed: 

s but, here according to the 
customary law of Travancore, a usufructuary 
mortgagee is, as a rule, entitled to recover 
his money from the mortgagor or the mort- 
gaged property even though there is no ex- 
press covenant for the repayment of the 
mortgage amount”. 

In Idichandi Mathai v. Narayanan Unnithan, 
AIR 1962 Ker 27, Madhavan Nair, J., point- 
ed out: 

“An otti as understood in this State is 
an anomalous possessory mortgage as defin- 
ed in the Transfer of Property Act, in that 
the mortgagor under it is personally liable for 
the mortgage amount and the mortgagee is 
to enjoy and appropriate all the profits of 
the property without any liability to account”. 
The learned Judge did not have the occasion 
to consider whether the otti implies a cove- 
nant for the enforcement of a mortgage by 
the sale of the mortgaged property. 

12. In Ammal Nadachi v. Kopillan 
Nadar, 1954 Ker LT 795 = (AIR 1955 Trav- 
Co 207), a decision of the Travancore-Cochin 
High Court, T. K. Joseph, J., pointed out: 

“Ext. A is a deed of otti which is nei- 
ther a simple mortgage nor a usufructuary 
mortgage as defined in the Transfer of Pro- 
perty Act. It properly comes under the 
category of anomalous mortgages. While 

ctuary mortgages do not impose a 
personal liability on the mortgagee, the cus- 
tomary law of Travancore is that a person 
who borrows money on otti is personally lia- 
ble for the amount as in the case of a hypo- 
thecation bond., In other words, all the ele- 
ments of a hypothecation bond are present in 
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an otti transaction and in addition posses- 
sion of the property secured is given to the 
mortgagee so that he may take the profits in 
licu of interest”. 


13. It is clear from the above discus- 
sion that Ext. D-2 being an otti a covenant 
to enforce the mortgage can be implied and 
the suit for recovery of the mortgage money 
by the sale of the mortgaged property is 
therefore maintainable. The suit for the said 
relief is admittedly not barred by limitation. 

14. Then the only question is whe- 
ther the suit based on the personai covenant 
is barred. The suit was instituted on 18-8- 
1964. The Limitation Act of 1963 came into 
force on 1-1-1964. Article 116 of the Indian 
Limitation Act, 1908 would govern the case 
as the personal liability arose out of a con- 
tract registered in writing. On 1-1-1964 when 
the Limitation Act, 1963 came into force the 
claim to enforce the personal remedy had 
not become barred under the Indian Limita- 
tion Act, 1908. In view of Section 30 (a) 
of the Limitation Act, 1963 the prayer for 
personal relief is also not barred. The 
second appeal is therefore without merit. I 
dismiss the same. I make no order as to 
costs. 


15. No leave. 


Appeal dismissed. 


AIR 1973 KERALA 273 (V 60 C 99) 
P. GOVINDAN NAIR AND T. S. 
KRISHNAMOORTHY IYER, JJ. 
Kaithakulangara Kunhikannan, Appellant 
v. Nellatham Veettil Malu, Respondent. 


A. S. No. 528 of 1966, D/- 2-3-1973. 

Index Note: — (A) Hindu Marriage Act 
(1955), Section 25 — Scope and applicability 
— Decree for judicial separation on ground 
of adultery of wife — Order for bare main- 
tenance from date of decree — Not illegal. 
AIR 1967 Ker 181, Overruled. 

Brief Note: — (A) Section 25 (1) of the 
Hindu Marriage Act no doubt confers a dis- 
cretion in the court to award maintenance. 
But that does not mean that the court has no 
jurisdiction or its jurisdiction is in any way 
curtailed in awarding maintenance in cases of 
proved adultery. The court has jurisdiction 
to grant maintenance in cases of judicial 
Separation ordered because of an act of 
adultery. 

Section 25 (1) does not contemplate the 
case of a claim of a chaste wife who is as 
such throughout the matrimonial relationship 
and the section does not prevent a court 
from granting maintenance when judicial 
Separation is granted on the ground of un- 
chastity of either spouse or when divorce has 
been granted on the ground of the spouse 
‘living in adultery’. 


GQ/GQ/C875/73/AGT 
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The expression ‘conduct of parties’ is 
not intended to take away jurisdiction of the 
court absolutely in the matter. of awarding 
maintenance under it. Section is not intend- 
ed as a punitive measure but to reform peo- 
ple against whom an order either under Sec- 
tion 10 (1) (f) or Section 13 (1) @ of the 
Act has been passed. The conduct of the 
party can, however, be taken into considera- 
tion in fixing the quantum of maintenance. 
AIR 1967 Ker 181, Overruled. 

(Paras 2, 3, 4, 6, 10) 

Index Note: — (Œ) Hindu Marriage 
Act (1955), Section 10 — Scope — Order for 
judicial separation — Effect — Marriage not 
dissolved. 

Brief Note:— (B) An order for judicial 
separation under Section 10 of the Hindu 
Marriage Act on any ground including that 
mentioned in Section 10 (1) Œ) does not put 
to an end the marriage. The relationship of 
husband and wife is still subsisting and the 
effect of an order under Section 10 of the 
Hindu Marriage Act is only to permit the 
parties to the marriage to live apart and it 
shall no longer be obligatory for either party 
to cohabit with the other. 

An order for judicial 
not therefore dissolve the marriage tie be- 
tween the parties. It affords an opportunity 
to the parties to reconcile their differences 
and come together. If there is no reconcilia- 
tion the parties are enabled under Section 13 
(IA) of the Hindu Marriage Act to get an 
order dissolving the marriage. Whatever may 
be the impact of an order of dissolution 
under Section 13 (1) (i) on Section 25 of the 
Hindu Marriage Act it cannot be contended 
that because of an order for judicial separa- 
tion based on Section 10 (1) (f) of the Hindu 
Marriage Act the jurisdiction of a Court to 
exercise its discretion under Section 25 of 
the Hindu Marriage Act is taken away. 

(Para 5) 

Index Note:— (C) Hindu Adoptions and 
Maintenance Act (1956), Sections 18, 23 — 
Hindu Marriage Act (1955), Section 25 — 
Relative scope — Provisions not inter- 
dependent but independent. 

` Brief Note:— (C) What is contemplated 
in Section 18 (3) of the Hindu Adoption and 
Maintenance Act is the right of a Hindu 
wife to separate residence and maintenance 
from her husband. Section 23 of the said 
Act deals with the quantum of maintenance 
which a Hindu wife can claim. The resi- 
dence and maintenance envisaged in Secs. 18 
and 23 of the Hindu Adoption and Main- 
tenance Act are quite different from the main- 


separation does 


tenance under Section 25 of the Hindu 
Marriage Act. 
That the object of Section 25 of the 


Hindu Marriage Act is to provide for the 
payment of maintenance even after the dis- 
solution of a marriage is clear. In these cir- 
cumstances, Section 25 of the Hindu Marri- 
age Act is wider in its scope and ambit than 
Section 18 of the Hindu Adoption and Main- 


274 Ker. [Prs. 1-2] 


tenance Act. Further it is not obligatory 
under Section 25 of the Hindu Marriage Act 
to grant maintenance as is required by Sec- 
tion 23 of the Hindu Adoption and Main- 
tenance Act. It may be that under Section 18 
(3) of the Hindu Adoption and Maintenance 
Act’ an unchaste wife will forfeit her se- 
parate residence and maintenance granted 
under that enactment, but that does not 
mean that the interpretation of Section 25 
of the Hindu Marriage Act has to be restrict- 
ed so as to apply it only 
where the wife is not guilty of adultery. 
(Para 8) 

Cases Referred: „Chronological Paras 
AIR 1967 Ker 181 = 1966 Ker LT 

891, Raja Gopalan v. Rajamma 2, 3, 4 
AIR 1960 Cal 438, Amar Kanta v. 

* Soyana : 3, 4 
AIR 1960 Cal 575 = 64 Cal WN 225, 

Sachindra Nath v. Banamala 
(1949) 2 All ER 196 = 65 TLR 489, 

Sydenham v. Sydenham & Illingworth 9 
(1948) 1 All ER 343, Bellenden v. 

Sattorthwaite . 11 
1905 P 4 = 74 LIP 1, Squire v. Squire 

& O. Callaghan - : 


T. C. Karunakaran, P. K. Shamsuddin, 
V. M. Kurien and E. Ebrahimkutty, for Ap- 
pellant; T. C. Mohandas and P. K. Suresh, 
for Respondent. 


KRISHNAMOORTHY IYER, J.:— The 
appeal arises out of a petition by a Hindu 
husband under Section 10 of the Hindu 
Marriage Act against his: Hindu wife — the 
first respondent in the petition — for judicial 
separation. The ground of the petition is 
that on the 21st of July, 1963 the first res- 
pondent committed adultery with the second 
respondent impleaded in the petition.. Judi- 
cial separation was granted by the learned 
Judge holding that the first respondent has 
been guilty of adultery with the second res- 
pondent on 21st of July, 1963. Along with 
tbe order allowing judicial separation the 
court below directed the petitioner to pay 
maintenance to the first respondent at the 
rate of Rs. 25/- per mensem under Section 25 
of the Hindu Marriage Act.: The learned 
- Judge decreed maintenance to the first res- 


pondent on the following reasoning: 


. “It has been held that in the case of an 
unchaste wife whose marriage has been dis- 
solved on the ground of her living in adul- 
tery bare maintenance allowance or starving 
allowance alone was permissible and the al- 
lowance under the section was to prevent 
starvation and not claimable as a matter of 
absolute right irrespective of the conduct of 
the claimant—vide page 1064 Hindu Law by 
Raghavachari, 5th edition. A judicial sepa- 
ration has been decreed in this case on the 
ground of adultery. Therefore the wife is 
entitled only to bare maintenance allowance. 
I think considering the financial position of 
the husband and the needs of the parties a 
monthly allowance of Rs. 25/- would consti- 
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tute such an allowance and in view of the 
outrageous conduct of the wife which has 


provided the ground for the order of judi- 


cial separation I would grant it only from 
this date payable monthly.” 


The appeal is by the petitioner against 
the order of the court below allowing main- 
tenance to the respondent. The respondent 
has filed a memorandum of cross-objection 
for enhancement of the amount decreed by 
the court below. The order granting judi- 
Cla] separation has become final as there 
is no appeal by the respondent. 

2. The plea of the appellant is 
that since judicial separation under Sec- 
tion 10 of the Hindu Marriage Act has 
been granted on the ground of adultery 
the respondent is not entitled to mainten- 
ance under Section 25 of the Hindu Mar- 
riage Act. An*extreme position was taken 
that in such cases a court has no 


juris- 
‘diction under Section 25 of the Hindu 
Marriage Act to decree maintenance. 


Apart from Section 25 (3) of the Hindu 
Marriage Act learned counsel for the ap- 
pellant relied on the decision in Raia 
Gopalan v. Raiamma. 1966 Ker LT 891 = 
(AIR 1967 Ker 181) to support his conten- 
tion. Section 25 (3) of the Hindu Marriage 
Act reads: 

“Tf the court is satisfied that the 
party in whose favour an order has been 
made under this section has remarried 
or, if such’ party is the wife, that she has 
not remained chaste, or. if such party is 
the husband, that he has had sexual in- 
tercourse wth any woman outside wed- 
lock. it shall rescind the order” 

Counsel for the appellant contended 
that when unchastity on the part of a 
wife subsequent to an order under Sec- 
tion 25 (1) of the Hindu Marriage Act is 
a ground for its cancellation the legisla- 
ture would not have intended srant of 
maintenance to her when she was guilty 
of adultery before the filing of the peti- 
tion for judicial separation or for divorce. 


Section 25 (1) of the Hindu Marriage 
Act reads: “Any court exercising jurisdic- 
tion under this Act may. at the time of 
passing any decree or at anv time subse- 
quent thereto. on application made to it 
for the purpose by either the wife or the 
husband. as the ease may be. order that 
the respondent shall, while the applicant 
remains unmarried, pay to the applicant 
for her or his maintenance.and support 
such gross sUm or such monthly or periodi- 
cal sum for a term not exceeding the life of 
the applicant as, having regard to the re- 
spondent’s own income and other pro- 
perty. if anv, the income and. other pro- 
perty of the applicant and the conduct 
of the parties, it may seem to the court 
to be iust. and anv such payment mav be 
secured. if necessary. by a charge on the 
immovable property of the respondent.” 


ae) 
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The above provision does not affect 
the jurisdiction of the court to grant main- 
tenance depending on the grounds decree- 
ing judicial separation or for divorce. Sec- 
tion 25 (1) of the Hindu Marriage Act. no 
doubt, confers a discretion in the Court 
to award maintenance. It is one thing to 
sav that a finding that a wife is suiltv of 
adultery for the purpose of an order for 
judicial] separation under Section 10 or 
that she was living in adultery for the 
purpose of an order of divorce under Sec- 
tion 13 of the Hindu Marriage Act will 
deprive the Court of its jurisdiction to 
award maintenance and it is a different 
thing to say that in fixing the quantum 
of maintenance under S. 25 of the Hindu 
Marriage Act the Court should take into 
consideration the conduct of the wife as 
found in the order allowing judicial sepa- 
ration or granting divorce. 


3. In 1966 Ker LT 891 = (AIR 
1967 Ker 181) Vaidialingam. J, has follow- 
ed a bench decision of the Calcutta High 
Court in Sachindra Nath v. Banamala 
AIR 1960 Cal 575. and has refused to 
follow the decision of a single Judge of 
the same High Court in Amar Kanta v. 
Soyana, AIR 1960 Cal 438. 


In Sachindra Nath v. Banamala. AIR 
1960 Cal 575. the decision in Amar Kanta 
v. Soyana AIR 1960 Cal 438, has not. been 
referred to. In the former case it was 
found on a petition under Section 13 (1) 
of the Hindu Marriage Act that there was 
reliable evidence to show that the wife 
was living in adultery with the co-resnon- 
dent even at the time when the case was 
being heard by the District Judge. In those 
circumstances. the learned Judges. of the 
Calcutta Pish Court said: 


“Unchastity on the part of a woman 
(and also sexual intercourse by a man with 
a woman outside wedlock) are sins against 
the ethics of matrimonial moralitv in this 
country. Maral law. it is true. is not the 
positive Civil law of a country. but there 
are many instances where law and mora- 
lity meet. In our opinion. such. a meeting 
place of law and morality is Section 25 of 
the Hindu Marriage Act or for the matter 
of that Section 18 of the Hindu Adontion 
and Maintenance Act. In the exercise of 
judicial discretion. expressly vested in 
Courts of Law under Section 25 (1) of the 
Hindu Marriage Act, a Judge should. un- 
less there be verv special grounds. leave 
a wife divorced on the ground of proved 
unchastity or adultery. to the resources 
of her immorality and deny her the law- 
ful means of support. bv passing a decree 
for maintenance in her favour.” 


The view that in the absence of very 
special grounds the courts should leave a 
wife to the resources of her immorality 
is not justified by the wording of the Sec- 
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tion. The above observations were made 
in a case where the wife was persisting in 
living in adultery even when the case was 
being heard by the District Judge. The 
observations made bv the Judges of the 
Calcutta High Court have to be under- 
stood in the light of the facts in the case. 
They cannot be understood as meaning! 
that the court has no jurisdiction or its 
jurisdiction is in anv wav curtailed in 


- awarding matena nge in cases of proved 


adultery. 


4. In AIR 1960 Cal 438. there was 
a dissolution of the -marriage on the 
ground that the wife had been livine in 
adultery. Datta J. dealing’ with Sec. 25 
of the Hindu Marriage Act pointed out: 

“In mv opinion on the authorities te- 
ferred to she is entitled to a bare subsist- 
ence allowance or starving. allowance. 
When she is earning a living and is not 
in helpless position her right to mainten- 
ance, even of the bare subsistence dis- 
appears for the allowance is meant to pre- 
vent ‘starvation’ ” 

In 1966 Ker LT 891 = (AIR 1967 Ker 181) 
Vaidialingam. J.. posed the auestion in 
the following manner: 

“Where a charge of adultery is the 
very foundation of a claim for asking 
judicial separation and that claim is ac- 
cepted by a court notwithstanding that 
finding. the respondent against whom that 
finding has been entered. can claim. as af 
tight, to be awarded maintenance under 
Section 25 of the Act.” 

The learned Judge answered the 
question thus: 

“In my opinion. if a subseauent con- 
duct of the wife who has become unchaste 
can form the basis. for cancellation of an 
order passed under Setion 25 (1). a finding 
recorded during the judicial separation 
proceedings regarding the unchastitv of 
the wife must and should be taken into 
account even in the first instance. when 
an order is being passed under Section 25 
(1) of the Act. Otherwise it will lead. 
in my opinion, to a verv incongruous 
situation namelv. that it is onlv when a’ 
wife becomes unchaste after the award 
of maintenance she is disabled from con- 
tinuing to receive that maintenance.’ 
whereas a wife who has been held guilty 
by the court of unchastity even in the 
main proceedings. will nevertheless be 
entitled to get maintenance. in the first 
instance under Section 25 (1) of the Act.” 
Again at page 902 the learned Judge ab- 
served: 


above 


“Section 25 (1) in my opinion. contem- 
plates the case of a claim of wife who is 
chaste at that time and who has been 
chaste during the matrimonia] relation- 
ship. This view finds support from the 
expression ‘if such partv is the wife. that 
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she has not remained chaste’ occurring in 
Section 25 (3). Section 25 (3) proceeds on 
the basis that the wife was chaste when 
the order under Sec. 25 (1) was passed but 
has not remained chaste after the date of 
the order under Section 25 (1). If the wife 
was found guilty of the act referred to in 
Section 10 (1) (£. as in this case, that 
means she was not chaste even at the 
time. she makes a claim under Section 23 
(D. There is no question of such a wife 
‘not remaining chaste’ after the date of an 
order under Section 25 (1). because she is 
already unchaste. If she was already un- 
chaste, there is no question of her becom- 
ing unchaste for a second time for the 
purpose of Section 25 (3). Therefore in 
my opinion, the respondent in this case 
was not entitled to make anv claim for 
permanent alimony and maintenance 
under Section 25 (1) of the Act.” 

If Vaidialingam J. intended to hold 
that there is a total lack of jurisdiction ina 
Court to grant maintenance when judicial 
separation is granted on the ground of 
sexual intercourse after the solemnisation 
of the marriage with any person other 
than his or her spouse or when divorce 
has been granted on the ground that the 
wife or husband is living in adultery with 
great respect we cannot agree. 


5 An order for judicial separation 
under Section 10 of the Hindu Marriage 
Act on anv ground includine that men- 
tioned in Section 10 (1) (f) of the Act does 
not put to an end to the marriage. The 
relationship uf husband and wife is still 
subsisting and the effect of an order under 
Section 10 of the Hindu Marriage Act is 
only to permit the parties to the mar- 
riage to live apart and it shall no longer 
be obligatory for either party to cohabit 
with the other. This is clear from Section 
10 (2) of the Act which reads: 


“Where a decree for judicial separa- 
tion has been passed. it shall no longer 
be obligatory for the petitioner to cohabit 
with the respondent, but the court mav, 
on the application by petition of either 
party and on being satisfied of the truth 
of the statements made in such petition. 
rescind the decree if it considers it iust 
and reasonable to do so.” 


An order for judicial separation does not 
therefore dissolve the marriage tie be- 
tween the parties. It affords an opportu- 
nity to the parties to reconcile their diffe- 
rences and come together. If there is no 
reconciliation the parties are enabled 
under Section 13 (IA) of the Hindu Mar- 
riage Act to get an order dissolving the 
marriage. Whatever may be the impact 
of an order of dissolution under Section 
13 (1) (i) on Section 25 of the Hindu Mar- 
riage Act it cannot be contended that be- 
cause of an order for judicial separation 
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based on Section 10 (1) (f) of the Hindu 
Marriage Act the jurisdiction of a court 
to exercise its discretion under Section 25 
of the Hindu Marriage Act is taken away. 


6. The expression “conduct of 
parties” in Section 25 is not intended to 
take away the iurisdiction of the court 
absolutely in the matter of awarding 
maintenance under the provision. In AIR 
1960 Cal 575. the learned Judges onlv said 
that it is the dutv of the court when it 
exercises its discretion under Section 25 
of the Hindu Marriage Act to mould the 
relief taking into account the conduct of 
the parties. It is unnecessary for us to 
repeat that the expression “living in ad- 
ultery” in Section 13 (D) fi) of the Hindu 
Marriage Act has been interpreted to ex- 
clude any strav act of infidelity. to the 
marriage bond. Such act does not amount 
to living in adultery within the meaning 
of the Section. We are only emphasising 
this for the purpose of showing that Sec- 
tion 23 of the Hindu Marriage Act is not 
intended as a punitive measure but to 
reform people avainst whom an order for 
judicial separation or divorce has been 
passed on the ground mentioned in Sec- 
tions 10 (1) (5 and 13 (1) fi) of the Hindu 
Marriage Act. 


7. The state of law regarding main- 
tenance of a Hindu wife before the pass- 
ing of the Hindu Marriage Act is stated 
in Mulla’s Hindu Law. 13th edition. at 
page 547, paragraph 556 as follows: 


“A wife. who leaves her home for 
purposes of adultery. and persists in fol- 
lowing a vicious course of life. forfeits 
her right to maintenance, even though it 
is secured by a decree. But it would seem 
that if she completely renounces her im- 
moral course of conduct, her husband is 
liable to furnish her with a ‘bare’ (or 
what is also called ‘starving’) mainten- 
ance, that is, food and raiment just suf- 
ficient to support her life.” 


Section 25 of the Hindu Marriage Act 
is merely a restatement of the Hindu Law 
that arplied to the parties prior to the 
Hindu Marriage Act. We do not think 
that appellant's counsel can gain anv sup- 
port from Section 18 (3) of the Hindu 
Adoptions and Maintenance Act, 1956 to 
which reference was made in the course 
of the argument. Section 18 of the Hindu 
Adoptions and Maintenance Act, 1956 
deals with the right of a Hindu wife to 
claim separate residence and maintenance 
from her husband. Section 18 (3) reads: 


“A Hindu wife shall not be entitled 
to separate residence and maintenance 
from her husband if she is unchaste or 
ceases to be a Hindu by eonversion to 
another religion.” 
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8. In view of the above provision, 
it was contended that when under the 
Hindu Adoptions and Maintepance Act,a 
Hindu wife is disqualified from claiming 
maintenance from her husband if she is 
unchaste, the legislature could not have 
intended by Section 25 of the Hindu Mar- 
riage Act to benefit such a person. The 
argument is, no doubt, attractive, but if 

~ examined closely it is devoid of substance. 
What is contemplated in Section 
18 (3) of the Hindu Adoptions and 
Maintenance Act is the right of a Hindu 
wife to separate residence and mainten- 
ance from her husband. Section 23 of 
the said Act deals with the quantum of 
maintenance which a Hindu wife 
claim. The residence and maintenance 
envisaged in Sections 18 and 23 of the 
Hindu Adoptions and Maintenance Act are 
quite different from the maintenance 
under Section 25 of the Hindu Marriage 
Act. We can conceive of cases where an 
order for judicial separation was the 
result of single act of infidelity on the 
part of the wife. Thereafter there was 
nothing against her conduct. Is it pos- 


“~ sible for us to assume that Section 25 of 


m 
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the Hindu Marriage Act was not intended 
to benefit such a person? We do not think 
so. That the object of Section 25 of the 
Hindu Marriage Act is to provide for the 
Payment of maintenance even after the 
dissolution of a marriage is clear. In those 
circumstances, Section 25 of the Hindu 
Marriage Act is wider in its scope and 
ambit than Section 18 of the Hindu Adop- 
tions and Maintenance Act. Further itis 
not obligatory under Section 25 of the 
Hindu Marriage Act to grant mainten- 
ance as is required by Section 23 of the 
Hindy Adoptions and Maintenance Act. 
It may be that under Section 18 (3) of the 
Hindu Adoptions and Maintenance Act an 
unchaste wife will forfeit her separate 
residence and maintenance granted under 
that enactment. But that does not mean 
that the interpretation of Section 25 of 
the Hindu Marriage Act has to be restrict- 
ed so as to apply it only to those cases 
where the wife is not guilty of adulterv. 


9. In dealing with Section 31 of 
the Matrimonial Causes Act, 1857 it- was 
observed in Squire v. Sauire and O, Cal- 
laghan, 1905 P. 4 = 74 L. J. P. i: 


€I certainly think that the petitioner 
ought to make the respondent an allow- 
ance, and I think the ground for that is 
that the respondent should not be caused. 
by being left without some allowance to 
pursue a course of life which I should 
much regret if she were let to pursue. 
She ought to be preserved from imminent 
temptation. In this connection I do not 
lay much stress on the husband’s past 
conduct towards his wife. In mv view, 
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the main ground for ordering him to make 
her an allowance is not his own conduct 
in the past, but that she mav be reason- 
ably safe from the terrible temptation 
which might otherwise assail her. The 
conduct of the husband is not. in my view, 
materially in issue in dealing with this 
matter. But, in the view I take of this 
class of case. it is material that the dum 
casta clause should be inserted. The wife 
should know and should be made to feel 
that her livelihood depends on her lead- 
ing a chaste life in the future.” 


In Sydenham v. Sydenham and Iling- 
worth, (1949) 2 All E. R. 196, which is a 
decision of the Court of Appeal, Denning, 
L. J. observed at page 198: 


“There is nothing in the statute to 
say that a wife against whom a decree 
has been made cannot be awarded main- 
tenance, and there is nothing in it about 
discretion being exercised ‘in favour of 
one side or the other or about a ‘compas- 
sionate allowance’. All it savs is that on 
a decree of divorce the court may award 
Maintenance to the wife. This includes 
a guilty wife as well as an innocent one. 
but in awarding maintenance the court 
must have regard. of course. to the con- 
duct of the parties. If the state of work 
in the Divorce Court does not enable the 
maintenance to be awarded by the Judge 
who tries the case—and so has the best 
means of knowing the conduct of the 
parties — then the registrar must do the 
best he can. not merely from the form 
of the decree but also from the shorthand 
note of the judgment.” 


Section 31 of the Matrimonial Causes 
Act, 1857 is in substance the same as Sec- 
tion 25 (1) of the Hindu Marriage Act. The 
same meaning given in the English deci- 
sion can in our view be safely adopted to 
the Indian Section. 


10. — There is a discretion vested in 
the court to decide whether maintenance 
should be ordered and in cases where it 
should be so ordered. its auantum. The 
court has therefore jurisdiction to award 
maintenance in cases of judicial» separa- 
tion ordered because of an act of adulterv. 
With respect we are unable to accept the 
view expressed by Vaidialingam, J. in 
that the court in such circumstances can- 
not order maintenance. 


11. In the case before us it is clear 
from the passage already extracted from 
the judgment of the lower court that in 
exercising the discretion under Section 
25 of the Hindu Marriage Act. the learned 
judge has taken into account the con- 
duct of the wife and also the finding that 
she was guilty of adultery. As pointed 
out by Asquith L.J. in Bellenden v. 
Sattorthwaite, (1948) 1 All E. R. 343: 
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“We are here concerned with a 
judicial discretion. and it is of the essence 
of such a discretion that on the same 
evidence two different minds might reach 
widely different decisions without either 
being appealable. It is only where the 
decision exceeds the generous ambit 
within which reasonable disagreement is 
possible, and is. in fact. plainly wrong. 
that an appellate bodv is entitled to 
interfere.” 

Judged in the light of the principles stated 
above, we do not find any ground for 
interfering with the judicial discretion 
exercised by the court below. We. there- 
fore, dismiss the appeal. But we. make 
no order as to costs. 

Appeal dismissed. 
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JUDGMENT:— Sri P. M. Balasubra- 
moniam. the learned counsel for the appel- 
lant in the second appeal filed bv the de- 
fendant. has stressed in his argument 
mainly one point; and that relates to a 
question of law pertaining to auit notice 
under Section 106 of the Transfer of Pro- 
perty Act. The relevant portion of Sec- 
tion 106 of the T. P. Act reads as follows:— 


TERRAS and a lease of immovable 
property for any other purpose shall be 
deemed to be a lease from month to 
month. terminable on the part of either 
lessor or lessee. by fifteen davs’ notice 
expirins with the end of a month of the 
tenancy. 

XX XX x” 

2. The plaintiffs case, briefly 
stated, is as follows:— One Pokken, father 
of the plaintiff, was the owner of the pro- 
perty in which the plaint schedule shop 
building is situate. Under the said Pokken 
one Kumaran, brother of the defendant. 
was a lessee, the date of lease being 1-3- 
1952 and the rate of rent being Rs. 6/- per 
month. There is no written agreement 
with respect to the lease. After the death 
of Pokken. the defendant had attorned to 
the plaintiff's brother, and later to the 
plaintiff, when the property in auestion 
was allotted to her in partition. On 29-10- 
1968 the plaintiff issued Ext. A-3 notice 
to the defendant demanding surrender of 
the plaint schedule building with arrears 
of rent by 30-11-1968. To auote the ac- 
tual words used— 


“Athukondu 1968 November 30-am 
theevathikkakathu 1-5-1967 muthalkkulla 
vaatakayum pPalisayum ee notice chilavu 
12 Ka 50 Paisayum ente kakshikku kotu- 
thum etuppa utava theertha ente 
kakshikku ozhininkotuthum laksva pra- 
karam karvam  theerkendathanennum 
veezhcha varuthival aavaka nivarthikalk- 
kayi ente kakshi vvavaharapnetunna- 
thanennum............ j 


3. The auestion is whether in and 
by Ext. A-3 notice there has been a pro- 
per and valid termination of the defen- 
dant’s tenancy. 


4. P. W. I is the husband of the 
plaintiff. He has admitted in the witness 
box that he had no direct knowledge 
about the date on which the tenancy com- 
menced though in the plaint it has been 
stated that the lease in favour of Kumaran 
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was on 1-3-1952. The allegation in the 
plaint, according to P. W. 1. was based on 
information furnished by the defendant. 
However. unfortunately for the plaintiff, 
the defendant neither in his written state- 
ment nor in his evidence as D. W. 1 sup- 
ported this assertion of P. W. 1: all that 
the defendant could remember was that 
he got possession of the building from his 
brother Kumaran on 12-2-1952. According 
to him, his brother had tenancy. right even 
as early as 12-2-1951. There is evidence in 
this case that even prior to 1-3-1952 either 
Kumaran or the defendant was in posses- 
sion of the building. The plaintiff has not 
alleged or proved that this tenancy start- 
ed prior to 1-3-1952 has been terminated 
and a new tenancy has been commenced 
between the parties on and from 1-3-1952. 
No reliable material has been placed be- 
fore the Court to take the view that the 
tenanev in question started on 1-3-1952 
as alleged in the plaint. In other words. 
the tenancy of the date 1-3-1952 set up 
by the plaintiff has not been proved. 


5. Reliance is placed by Shri P. P. 
Ananthanaravana Iver, the learned coun- 
sel for the respondent. on the recitals in 
Exts. B-7 and B-10 for drawing an infer- 
ence that the tenancy must have com- 
menced on the Ist of March 1952 as al- 
leged in the plaint, not on 12-2-1951 or 
12-2-1952 as contended by the defendant. 
Ext. B-7 is a receipt evidencing payment 
of rent of Rs. 36/- for six months from 
T-11-1966 to 30-4-1967 at the rate of 
Rs. 6/- per month. Ext. B-10 is a receipt 
for payment of rent at the rate of Rs. 6/-. 
per month for six months from 1-11-1967 
to 30-4-1968. All that these receipts can 
establish is that the rent was at the rate 
of Rs. 6/- per month and that during the 
relevant period rent was paid on a month- 
ly basis commencing from the first day 
of the month and ending with the last dav 
of the month. This does not. however, 
throw any light on the date of commence- 
ment of the tenancy which is the most re- 
levant factor while considering the validi- 
tv and sufficiency of Ex. A-3 notice. 


6. Sri Ananthanaravana Iver has 
also placed reliance on the decision report- 
ed in Venkatagopal v. Rangappa. (1884) 
ILR 7 Mad 365 where a Full Bench of the 
Madras High Court has held as follows:— 


“Payment of rent in a particular form 
at a certain rate for a number of vears is 
not only presumptive evidence of the exi- 
stence of a contract to pay rent in that 
form or at that rate for those vears. but 
is also presumptive evidence that the 
parties have agreed that it is obligatory 
on the one partv to pav and the other to 
receive rent in that form and at that rate, 
so long as the relation of landlord and 
tenant may continue.” 
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This, I find. would onlv go to show that 
there may arise a presurnaption (which. of 
course. is a rebuttable one) that the par- 
ties had been paving and receivine rent 
on a monthly basis as agreed to between 
them. It is not helpful to draw anv infer- 
ence as to the date of commencement of 
tenancy. 


7. The counsel for the appellant 
submits that even assuming. without con- 
ceding. that the tenancy commenced from 
1-3-1952 as is contended bv the plaintiff, 
the order of eviction passed bv the trial 
court and confirmed by the first appellate 
court cannot sustain. as Ext. A-3 is not a 


proper notice terminating the tenancy in 
terms of Section 106 of the T. P. Act- In 
Sarada v. Kumaran. 1969 Ker LT 133. 


Krishnamoorthy Iver J. has observed as 
follows:— 


“In view of the decisions of their 
Lordships of the Supreme Court in Ab- 
basbhai v. Gulamnabi (AIR. 1964 SC 1341} 
Mangilal v. Sugan Chand, AIR 1965 SC 
101 and Manujendra v. Purnedu (AIR 
1967 SC 1419) a termination of the lease 
is necessary before the filing of a petition 
tor eviction.” 


The learned counsel for the respondent 
points out that though in the earlier por- 
tion of the notice it has been 
stated that the surrender was to be 
made before 30-11-1968. in the later por- 
tion what has been stated is as follows:— 


“Ningalute kutivavma ee notice 

moolam 30-11-1968-am theeyathivotukooti 
avasanippichirikkunnu ennum  ningale 
ethinal arivyichirikkunnu”. 
T do not think that even if this portion is 
read along with the earlier portion 
matters will improve much for the res- 
pondent. The correct position seems to be 
that the tenancy has to be terminated 
either on the day on which the monthly 
tenancy commenced or at the end of the 
day preceding that date with a further 
Stipulation that vacant possession of the 
building has to be given on the next dav. 
This is the view that has been taken in 
Manju Bala v. Prodosh Ranjan, AIR 1971 
Assam & Naga 97, wherein it has been 
observed as follow:— 


“Hence the notice under Section 106, 
Transfer of Property Act in the instant 
case will have to terminate the tenancy 
by the end of the 20th by demanding 
vacant possession on 21st of the month. 
By Ext. 6 the tenancy was terminated and 
vacant possession was demanded bv the 
end of 21st Falgoon 1370 B. S. Since the 
tenancy commenced on 21st af the Bengali 
month, it ended on 20th of the next 
month. Hence the notice should have ter- 
minated the tenanev bv the end of 20th 
Falgoon and vacant possession should have 
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been demanded bv the end of 20th Falgoon 
or on 21st Falgoon. ........ aea 


8. While considering the question 
of termination of tenancy it is profitable 
to note the illustration given at page 619 
of Mulla’s Transfer of Property Act, 
Fourth Edition— 

“A let a house to B on the Ist of 
July. On the lith of December of the 
same year. A gave notice to B as follows: 
‘if the house you occupy is not vacated 
within a month from this date I will file 
a suit against vou for eiectment as well 
as for recavery of rent at an enhanced 
rate’. This was not a valid notice but 
merely a request to vacate accompanied 
by a threat”: 

In V. Kamalaksha Pai v. Keshava Bhatta. 
1971 Ker LJ 538 = (AIR 1972 Ker 110) 
Krishna Iver J. has observed as follows:— 

“Granting a landlord-tenant relation- 
ship between the parties and further 
granting that both the leases are capable 
of being terminated bv notice to quit, 
unless there are special circumstances. we 
may construe the provisions regarding the 
determination of the lease by a notice 
under Section 106 of the Transfer of Pro- 
perty Act liberally so as to relate to the 
only case out of the two that subsists. The 
rule has been to make lame and inaccu- 
Yate notices sensible where the recipient 
cannot have been misled as to the inten- 
tion of the giver (Mulla. Transfer of Pro- 
perty Act (5th Edn) p. 666). A liberal 
construction is put upon a notice to auit 
So that it is not defeated by minor. errors. 
In the present case. there is no circums- 
tance which may reasonablv mislead the 
defendant or prejudice him if Ext. A-2 is 
accepted as a lease that bound the plain; 


tiff and the defendant in jural relation- 
ship.” 
The context in which the observation 


quoted above was made vould be under- 
stood from the following sentences imme- 
diately preceding it: 


“A notice has been sent in this case 
and no finding, nor even an issue. that the 
lease has not been terminated validlv has 
been made. But the specific contention is 
that what was terminated was the suppos- 
ed lease created by Ext. A-] while what 
is required. if the relief on the alternative 
lease pleaded bv the defendant ought to 
be granted is the termination of the earlier 
lease”. 

In the instant case the position is 
this: In Ext. A-3 notice the plaintiff stated 
that the tenaney commenced on 1-3-1952. 
The defendant in Ext. A-5 reply stated that 
the tenancy was on 12-2-1952. In these cir- 
cumstances the plaintiff should have prov- 
ed that the tenancy commened on 1-3-52 
and that it has been terminated bv a valid 
notice under Section 106 of the T. P. Act, 
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or should have trealed the date of com- 
mencement of the tenaney as 12-2-1952 
as put forward by the defendant in his 
reply notice and terminated the tenancy 
by a notice in terms of Section 106 of the 
T. P. Act. If the plaintiff thought that 
the date of commencement of the tenancy 
as put forward bv the defendant was not 
acceptable to her. she could have in Ext. 
A-3 notice at léast given an option to the 
defendant to vacate on another definite 
date if according to the defendant the ten- 
ancy did not terminate on the 30th 
November 1968. The plaintiff courted the 
difficulty bv assertine that the tenantv 
commenced on 1-3-1952 and failing to 
prove it. She also gave no option to the 
defendant to vacate on a definite date on 
which, as per the defendant’s assertion, 
the tenancy would end. It has been ob- 
served by the Supreme Court m Firm 
Srinivas Ram Kumar v. Mahabir Prasad, 
AIR 1951 SC 177. 

“A demand of the plaintiff based on 

the defendant’s own plea cannot possibly 
be regarded with surprise by the latter 
and no question of adducing evidence on 
these facts would arise when they were 
expressly admitted bv the defendant in 
his pleadings”. 
The benefit of such a view 1s not avail- 
able to the plaintiff because she did not 
choose to give the option to the defendant 
placing reliance on his admission or asser- 
tion, 

9. The learned counsel for the 
respondent argues that in the case of hold- 
ing over. the need for compliance with 
Section 106 of the Transfer of Property 
Act with reference to the original tenancy 
mav not arise. This does not appear to be 
the correct position in law. In Mohamed 
Kani v. Meeran Kunju. 1971 Ker LT 704 
= (AIR 1972 Ker 63) Moidu J. has observ- 
ed as follows:— 


“In a case where there is clear proof 

of holding over after the expiry of the 
original term contained in the lease the 
provisions of Section 106 of the T. P. Act 
would operate and a notice to auit is ab- 
solutely necessary.” 
Considering all these aspects of the matter 
I have no hesitation in holding that Ext. 
A-3 is not a proper notice terminating the 
tenancy of the defendant. 

10. One other contention raised 
by the learned counsel for the appellant 
is that there has been pleading in the 
written statement that the building was 
being used for the purpose of manufactur- 
ing medicine and as such, in terms of the 
earlier part of the provisions contained in 
Section 106 of the T. P. Act. the defendant 
was entitled to get six months’ notice for 
vacating the premises. The correctness of 
this assertion is disputed bv the learned 
counsel for the respondent. I do not. how- 
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ever, think that it is necessary to go into 
this matter in this second appeal. in view 
of the fact that I have already taken the 
view that even treating it as a monthlv 
tenancy the termination of the tenancy in 
and by Ext. A-3 is not proper and valid. 

The second appeal is. therefore. allow- 
ed and the judgment and decree of the 
courts below in so far as they relate to 
recovery of possession of the plaint sche- 
dule property are set aside. The decrees 
of the courts below in so far as they re- 
late to the arrears of rent will stand. 
Needless to say. plaintiff will be at liber- 
ty to institute proper proceedings at a 
later stage, if she is so advised. in due 
compliance with the requirements of See- 
tion 106 of the T. P. Act. In the circums- 
tances of the case there will be no order 
as to costs Leave to appeal granted. 


Appeal allowed. 
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Brief Note:— (A) Where in a suit for 
possession based on title the defendant 
claimed to be a tenant. the civil Court is 
not entitled to go into the anestion as to 
whether a prima facie case has been made 
out as to existence of tenancv but must 
refer the disputed auvestion to the land 
tribunal and stay further proceedings in 
his Court pending receipt of the decision 
of the land Tribunal. (Para 12) 
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ORDER:— This revision is bv the 
defendant in the suit and it involves the 
interpretation of sub-section (3) of Sec- 
tion 125 of the Kerala Land Reforms Act, 
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(Act 1 of 1964) as amended by Act 35 of 
1969, hereinafter referred to as the Act. 


2. The suit as originally framed 
was one for injunction. But it was sub- 
sequently amended to be one for recovery 
of possession on the strength of title. After 
the amendment, in his additional written 
statement, the defendant raised the con- 
tention that the Civil Court had no juris- 
diction to decide the auestion regarding 
his rights as a tenant arising in the suit 
and pleaded that the ques:ion relating to 
tenancy right had to be referred to the 
Land Tribunal for decision and the suit 
stayed pending receipt of the decision of 
the Land Tribunal. 


3. Issue No. II in the suit reads:-— 

“Whether the suit is liable to be stay- 
ed and referred to the Land Tribunal 
under Section 125 (3) of Act 1/64?” 


4. This revision is directed against 
the finding of the court below that the 
sult was not liable to be stayed and that 
it was not necessary for that court to 
refer the dispute relating to the tenancy 
to the Land Tribunal. The conclusion 
reached by the Court below is as extracted 
below: 

“The Section can onlv be interpreted 
to mean that the reference to the Land 
Tribunal has to be resorted to when there 
is a bona fide dispute between the par- 
ties regarding the status of the person who 
claims to be in possession of the propertv. 
So I am not able to accede to the conten- 
tion of the defendant that the Civil Court 
will be obliged to refer the matter to the 
Land Tribunal once the defendant sets up 
a tenancy. That will have to be referred 
to the Land Tribunal only if the defen- 
dant is able to make out a prima facie 
case that he is a tenant.” 


In arriving at the above conclusion the 
Court below sought support of the ruling 
of a Division Bench of this Court in Chovi 
v. Kunhiraman (1971 Ker LJ 509). Referr- 
ing to the scope of Section 3 of the Cul- 
tivators and Tenants {Temporary Pro- 
tection) Act. 1970 (Act 20 of 1970). the 
Division Bench in that case held aa 
follows:— 


“The legislature could not have in- 
tended that all suits or proceedings in res- 
pect of a land have to be staved the 
moment a statement is filed. There is 
therefore some ambiguity in the wording 
of Sectisn 3 (1) of Act 20 of 1970 and a 
reference to the preamble or the state- 
ment to the obiects and reasons can be 
resorted to for interpreting the said pro- 
vision. If so interpreted the protection is 
intended onlv for persons in occupation of 
the land which is the subject-matter of 
the suit or proceedings. If the Court is 
satisfied that the conditions laid down in 
Section 3 (1) (a) or Sec. 3 (1) (1) (b) of Act 
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20 of 1970 are present then onlv it is 
necessary for the Court to stav a suit. It 
is not open to a Court or Tribunal to stay 
the suit or proceedings the moment a 
statement is filed by a party thereto even 
though the suit or proceeding is in respect 
of any land without anv enauirv regard- 
ing the possession of the land which is the 
subject-matter of the suit and without 
satisfying. about the conditions in Sec- 
tion 3 (1) (a) or (1) (b) of Act 20 of 1970. 
If a plaintiff claims to be in possession of 
the land and wants ta restrain the defen- 
dant from interfering with his possession. 
it will not be open to the Court to act 
under Section 3 of the Act. If the plain- 
tiffs possession is not found the suit has 
only to be dismissed. If it is found that 
the plaintiff is in possession and that the 
defendant has no possession the Court has 
to decree the suit and restrain the 
defendant from interfering with plaintiff's 
pogsession. There is nothing in Section 3 
of Act 20 of 1970 preventing the. Court 
from doing so. To such cases Section 3 can 
never apply as no occupation or possession 
of the defendant is sought to be disturbed. 
Even in cases where the possession or o€- 
cunation of the defendant is admitted. the 
Court will have to be satisfied prima facie 
that the conditions in Section 3 (1) (a) or 
3 (1) (b) are present to stay the suit. If 
a plaintiff files a suit in eiectment and 
traces the possession of the defendant to 
trespass. we do not think that the legisla- 
ture intended such suits to be staved 
merely because of a statement of the de- 
fendant. It is therefore necessary for the 
defendant to satisfy the Court prima facie 
that the requisites in Section 3 (1) (a) or 3 
(1) (bh) are satisfied.” 

5. At this juncture it would be con- 
venient to look at the provisions con- 
tained in sub-sections (1) and (3) of Sec- 
tion 125 of the Act which read: 

“125. Bar of jurisdiction of Civil 
courts— (1) No civil court shall have 
jurisdiction to settle, decide or deal with 
any question or to determine any matter 
which is bv or under this Act reauired to 
be settled. decided or dealt with or to be 
determined by the Land Tribunal or the 
Appellate Authority or the Land Board 
or the Government ar an officer of the 
Government: 

Provided that nothing contained in 
this sub-section shall apply ta proceedings 
pending in anv court at the commence- 
ment of the Kerala 
(Amendment) Act. 1969. 
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(3) If in any suit or other proceeding 
any question regarding rights of a tenant 
or of a kudikidappukaran (including a 
question as to whether a person is a ten- 
ant or a kudikidanppukaran) arises. the 
civil court shall stav the suit or other pro- 
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ceeding and refer such question to the 
Land Tribunal having jurisdiction over 


the area in which the land or part there- 
of is situate together with the relevant 
records for the decision of that auestion 
only.” 

6. Sri T. R. Govinda Warrier. the 
learned counsel for the. revision petitioner, 
submits that- there is real distinction be- 
tween provisions contained in section 
3 of Act 20 of 1970 and Section 125 of the 
Act. It is pointed out that the obiect of 
enacting the Kerala Cultivators and Ten- 
ants (Temporarv Protection) Act. Act 20 
of 1970, was to afford temporary protec- 
tion to the tenants. and was occasioned 
mostly by the striking down bv this Court 
of particular provisions of the Act con- 
ferring fixitv of tenure on certain classes 
of persons in occupation of land, and that 
it was rather in the nature of a stop-gap 
measure. On the other hand. the learned 
counsel submits, the Act is intended to 
bring about radical land reforms as a 
long term measure. to make the tiller of 
the soil the owner of the land. doing away 
with landlordism once for all. 


7. The counsel further submits 
that analogy of the reasoning in (1971 
Ker LJ 509) cannot be applied to the pre- 
sent case involving an interpretation of 
sub-section (3) of Section 125 of the Act, 
as there is no ambiguity in the wording 
of the sub-section. Relying on certain pas- 
sages in Craies ‘A Treatise on Statute Law’ 
(Seventh Edition) the counsel submits 
that where the meaning is plain. there 
is no question of the court importing some 
idea which is not warranted by the plain 
meaning of the words while interpreting 
such statutory provisions. The passages 
relied on by the learned counsel are main- 
ly the following:— 


“The cardinal rule for the construc- 
tion of Acts of Parliament is that thev 
should be construed according to the in- 
tention expressed in the Acts themselves. 
If the words of the statute are themselves 
precise and unambiguous. then no more 
can be necessary than to expound those 
words in their ordinary and natural sense. 
The words themselves alone do in such a 
ease best declare the intention of the law- 
giver.” (Pages 64 and 65). 


“Even though a court is satisfied that 
the legislature did not contemplate the 
consequences of an enactment. a court is 
bound to give effect to its clear language.” 
(Page 67). . 

"The rule of law upon the construc- 
tion of all statutes is to construe them ac- 
cording to the plain literal. and gramma- 
tical meaning of the words”. (Page 83). 


“It is not however, competent to a 
judge to modify the language of an Act 
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of Parliament in order ta bring it in 
accordance with his own views as to what 
is right or reasonable.” (Page 91). 

8. While construing the provisions 
in section 3 of Act 20 of 1970. the Division 
Bench found that “There is therefore some 
ambiguity in the wording of Section 3 (1) 
of Act 20 of 1970.” It is not necessary for 
me at the moment to go into the question 
as to what led the Division Bench to take 
the view that there was some ambiguity 
in the wordine of Section 3 (1) of the said 
Act. For the purpose of deciding whether 
the analogy drawn from the decision of 
the Division Bench by the Court below is 
appropriate. it is sufficient to note that 
the Division Bench had taken the view 
that there was some ambieuitv in the 
wording of the section. Therefore. that 
analogy can hold good onlv if it is found 
that there is some such ambiguity in the 
wording of sub-section (3) of Section 125 
of the Act. I do not find any such ambi- 
guity in the wording of the sub-section. 
The meaning is rather plain and to take 
the view that the legislature meant to 
convey something other than the plain 
meaning of the words would be totally 
unjustified. 


9. Sri K. Kuttikrishna Menon. the 
learned counsel for the respondent. sup- 
ports the conclusion reached bv the Court 
below. His contention is that the provi- 
sions contained in sub-sections (1) and (3) 
of Section 125 of the Act are to be read 
together and the meanine gathered tak- 
ine into account the intention of the legis- 
lature. According to him. it was never the 
intention of the legislature to confer anv 
jurisdiction on the Land Tribunal with 
respect to the questions of tenancy right. 
for example. it is pointed out that Sec- 
tions 22. 31 etc. of the Act do not con- 
fer any power on the Land Tribunal to 
decide the auestion of tenancv. It is fur- 
ther argued that Section 125 (1) takes 
away the jurisdiction of the Civil Court 
only with respect to matters which are 
to be settled. decided or dealt with or to 
be determined bv the Land Tribunal or 
the appellate authoritv or the Land Board 
or the Government or an officer of the 
Government. Reliance is placed on the ob- 
servation of a Division Bench of this Court 
in Gopalakrishnan Nair v. Padmavathyv 


Amma (1970 Ker LT 888) which reads as 


follows:— 

“A decision on a dispute whether a 
person is a tenant or kudikidappukaran is 
covered by Section 125 (1) as well. In 
view of the proviso the jurisdiction of the 
civil court to deal with that question in 
a pending matter has not been affected. 
Section 125 (3) covers only a category 
of cases referred to by Section 125 (1). If 
the plea that Section 125 (3) applies to 
pending cases is accepted there will be a 
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conflict between sub-sections (1) and (3) 
of Section 125.” 


It mav.be noted that the auestion that 
came up for consideration before 
the Division Bench in the case 
cited above was whether sub-sections (3) 
and (7) of Section 125 had retrospective 
effect. Interpreting the relevant provi- 
sions of the section. the Court came to the 
conclusion that the provisions have only 
prospective effect. The argument that 
in terms of sub-section (1) of Section 125 
of the Act the Land Tribunal cannot go 
into the question of tenancy. as nowhere 
in the Act the power to decide the aues- 
tion of tenancy has been specifically con- 
ferred on the Land Tribunal does 
not appear to be correct. The fallacy 
lies in the fact that while vuttine forward 
such a contention the provision contained 
in sub-section (3) is ignored. Sub-section 
(3) in terms uneauivocally confers exclu- 
sive jurisdiction on the Land Tribunal 
to decide questions. if any. in suit or 
other proceeding regarding rights of a 
tenant or of a kudikidappukaran (includ- 
ing a question as to whether a person is 
a tenant or a kudikidappukaran). The fur- 
ther contention of the learned counsel that 
this jurisdiction is confined to deciding 
whether the particular person is a tenant 
or kudikidappukaran also does not appeal 
to mv mind. It is onlv by wav of abundant 
caution that the legislature thought it fit 
to make it clear that the question resard- 
ing the right of a tenant or of a kudi- 
kidappukaran would not  onlvwv re- 
late to questions relating to persons who 
are admitted to be tenants or kudikidap- 
pukars. but also would relate to questions 
regarding persons whose status as tenants 
or kudikidappukars is in dispute. I do not 
think that any other interpretation is 
possible with respect to this provision con- 
tained in the sub-section. 


19. The next auestion raised bv 
Sri K. Kuttikrishna Menon. the learned 
counsel for the respondent, is that resort 
should not be made in a case like this te 
give literal or grammatical interpretation 
which would lead to absurd consequences. 
not desired or intended by the legislature. 
The learned counsel places reliance on cef- 
tain passages in C. K. Allen’s ‘Law in the 
Making’ (7th Edition). Some of the im- 
portant passages brought to my notice 
read as follows:— 


“The imperfections in the statute law 
arising from mere generality. laxitv or 
ambiguity of expression. are too numerous 
and too well known to reauire particular 
specification. They are the natural result 
of negligent. desultory and  inartificial 
legislation: the statutes have been framed 
extemporaneously, not as parts of a svs- 
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tem, but to answer particular exigencies 
as they occurred.” (Page 484). 

“But if the statute. as printed. ‘leads 
to an unintelligible result’, it will be con- 
strued intelligibly, even to the extent vf 
substituting ‘or’ for ‘and’, and even though 
the effect is detrimental to the individual. 
If statutory language makes no sense 
whatever, semble it can be treated as pro 
non scripto; but the Court cannot escane 


the duty of interpretation merely because . 


the language is difficult or ambiguous.” 


(Page 488). 

“Much may turn on the presence or 
absence of a comma. In all such cases. 
which are constantly arising. the great 
danger is that strict literal interpretation 
may produce a result which is manifestly 
contrary either to common sense or to the 
general intention of the statute: and we 
shall see that our law has not vet succeed- 
ed in finding a perfect balance between 
the ratio verborum and the ratio legis— 
indeed, with the predominance of legisla- 
tion in modern times. equilibrium becomes 
mosey difficult to attain.” (Page 

“It is a very useful rule in the con- 
struction of a statute to adhere to the 
ordinary meaning of the words used. and 
to the grammatical construction, unless 
that is at variance with the intention of 
the Legislature to be collected from the 
statute itself. or leads to anv manifest 
absurdity or repugnance, in which case 
the language mav be varied or modified 
so as to avoid such inconvenience. but no 
further.” (Page 491). 


“Courts will therefore sometimes 
take great liberties with the language of 
a statute in order to fulfil its obscurely 
expressed intent. or even to make sense 
of it when, grammatically, it makes non- 
sense. A modern Lord Justice does not 
hesitate to say: 

‘When the purpose of an enactment 
is clear, it is often legitimate. because it 
is necessary. to put a strained interpreta- 
tion upon some words which have been 
inadvertently used, and of which the plain 
meaning would defeat the obvious inten- 
tion of the Legislature. It mav even be 
necessary, and therefore legitimate. to 
substitute for an inept word or words that 
wien such intention requires.” (Page 
521). 

11. The main question is whether 
there is anv ambisuitv.in the words em- 
ployed in sub-sections (1) and (3) of 
Section 125 of the Act. and whether bv 
adhering to the plain meaning of the words 
any absurd consequences would follow. I 
find no such ambiguitv: nor do I think 
that the literal interpretation of the words 
employed in the sub-sections would lead 
to any absurd conseauences not intended 
by the legislature. The legislature seems 
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to have wanted questions relating to ten- 
ancy to be decided by an expert bodv or 
tribunal. It is not necessary for the court 
to examine whether this approach was 
correct or not: apart from that. I do not 
find anything wrong with this approach. 
With respect to this view I take, I find 
considerable support in the observations 
of Raman Nayar C, J. in Naravanan Nair 
v. State of Kerala (1070 Ker LT 659) = 
(AIR 1971 Ker 98 (FB)). In paragraph 67 
of the judgment the observation is as 
follows:— 

“The Act sets up a special tribunal 
namely the Land Tribunal. to decide cer- 
tain matters. These matters are specified 
by the Act itself and are not left to the 
will and pleasure of any executive autho- 
rity. That being so, the vesting of exclu- 
sive jurisdiction in the Land Tribunal to 
decide these questions and the ousting of 
the jurisdiction of the civil courts under 
Section 125 (1) seem to us wunexcention- 
able. So also the provision in sub-section 
(3) by which questions regarding the rights 
of tenants and kudikidappukars including 
the question whether a person is a tenant 
or a kudikidappukaran are to be referred 
by a civil court to this special expert tri- 
bunal if such a question arises in anv oro- 
ceeding before it and the court is to decide 
that question in accordance with the deci- 
sion of this tribunal although the provi- 
sion seems to us rather cumbrous and 
to make for vrotraction. It is also to be 
noticed that. under sub-section (6). the 
decision of the Land Tribunal on the aues- 
tion referred to it can be canvassed in ap- 
peal from the decree the court might 
pass.” 

Dealing with the same question in the case 
referred to above. Mathew J.. in paragraph 
24 of his dissenting judgment. has observ- 
ed as follows:— 

casviscvedbeaes I think, it is open to the 
legislature of a State having power to 
enact a law on a subject to enact a pro- 
vision making finding on questions of 
fact by an agency other than a court, 
final. And so long as the jurisdiction 
under Article 226 cannot he taken awav 
by a law passed by a State legislature. I 
do not think it oven to any person to com- 
plain even if the Land Tribunals or other 
agencies are invested with exclusive iuris- 
diction to decide all questions of law aris- 
ing in the process of adiudicating on the 
right of the parties under the Act. It is 
not clear how the setting up of a tribunal 
for adiudicating rights and liabilities aris- 
ine out of provisions of the Act is violative 
of the fundamental right of the petitioners 
either under Article 14 or 19.” 


12. In the light of the foreroing 
discussion I do not think there is anv 
legal basis for upholding the view of the 
learned Munsiff that he is entitled to go 
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into the auestion as to whether a prima 
facie case of tenancy has been made out, 
and it is only where he is satisfied about 
the existence of such a tenancv right that 
the proceeding in his court need be staved 
and the disputed auestion pertaining to 
the tenancy right need be referred to the 
Land Tribunal. I, therefore. allow this re- 
vision petition and set aside the order that 
has been passed by the learned Munsiff. 
The learned Munsiff will at once refer the 
disputed question to the Land Tribunal 
and stay further proceedings in his court 
pending receipt of the decision of the Land 
Tribunal. 


The revision is allowed as above. 
There will be no order as to costs. 


Revision allowed. 
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Board of Revenue and another. Peti- 
tioners. v. P. K. Syed Akbar Sahib Res- 
pondent. 


Review Petn No. 59 of 1971 in O. P. 
No. 390 of 1971. D/- 8-6-1973. 


Index Note:— (A) Civil P. C. (1908), 
O. 47, R. 1 — Review under Sub- 
sequent binding decision — Not a ground 
for review. ILR 13 Bom. 330 and AIR 
1969 Ker. 186 and 1969 Ker. LT 686 Held 
no longer good law. 


Brief Note:— (A) A subsequent bind- 
ing decision cannot be said to be a dis- 
covery of ‘a new and important matter’ 
or of a ‘mistake’ or an ‘error apparent 
on the face of the record’. Mere conflict 
or divergence of opinion cannot amount 
to an error apparent on the face of the 


record. (Paras 5, 6) 
Index Note:— (B) Civil P. C. (1908), 
Order 47. Rule 1 — Grounds for review 


— ‘Other sufficient cause’ — Words to be 
understood ejusdem generis with two 
grounds mentioned in the rule. (para 7) 
Cases Referred: Chronological Paras 


AIR 1971 SC 1474 = (1971) 2 SCC 
200, Raja Satruniit v. Mohammad 
Azmat Azim Khan 

1971 Tax LR 512 = 1971 Ker LJ 4, 
Abdulkadir v. State t 

AIR 1970 SC 1912 = 1969 Ker LT 
649, State of Kerala v. A. B. Ab- 
dulkhadir T 

AIR 1969 Andh Pra 441. Income Tax 
Officer Masulipatnam vX. Srini- 
vasarao 

AIR 1969 Ker 186 = 1969 Ker LT 
15, Pathrose_ v. Kuttan 
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1969 Ker LT 686 = 1969 Ker LJ 

631, Chandrasekharan Nair v. 

Purushothaman Nair 3. 6 
1969 Ker LJ 450 = 1969 Ker LR 

<680, State v. Kesavan Vadhyan 

Namboodiri 3 
AIR 1966 SC 935 (1966) 2 SCR 

ie A. C. Estates v. Sarajuddin & 

o. 

AIR 1965 SC 1818 = 57 ITR 4149, 

S. A. L. Narayan Row v. Ishwarlal 


Bhagwandas 3 
AIR 1963 SC 1909. Shivdey Singh v. 
State of Punjab 8 


AIR 1963 All 541 = 1963 All LJ 601 
(FB), Mohd. Azamat Azim Khan v. 
Raja Shatranii 5 

AIR 1962 SC 922 = 1962 Ker LJ 625 


Abdul Kadir A. B. v. State of 

Kerala 1 
AIR 1962 Cal 346. Dilip Nath Sen v. 

Certificate Officer 3 


AIR 1959 Bom 466 =60 Bom LR 
1354 S. P. Awate v. C. P. Fernandez 3 
AIR 1953 Mad 39 (1952) 1 Mad 
LJ 448, Chenchanna Naidu v. Praia 
Seva Transports Ltd. 3 
(1900) 27 Ind App 197 ILR 24 
Mad 1 (PC), Raiah Kotgiri Venkata 
Subbamma Rao v. Rajah Velanki 
Venkatrama Rao 4.5 
(1889) ILR 13 Bom 330. Waghela 
Raisangii Shivsangii v. Shaik 
Masludin 4,5 


Govt. Pleader. for Petitioners: S. A. 
Nagendran and N. N. D. Pillai for Res- 
pondent. 


GOPALAN NAMBIYAR J.:— On 
1-1-1969. judgment was delivered by one 
of us in O. P. No. 390 of 1967 allowing 
the petition and directing refund to the 
petitioner of a sum of Rs. 30,500/- col- 
lected from him as licence-fee for the 
years 1952 to 1957 under the Travancore 
Tobacco Act 1 of 1087 M. E. The levy and 
Collection of Tobacco tax under the Act 
had been declared illegal by the Supreme 
Court in Abdulkhader’s case (1962 Ker 
LJ 625) = (AIR 1962 SC 922) on the 
ground that the rules of 1950 and 1951 
which authorised the levy and collection 
and which contained the charging pro- 
visions, had no independent existence 
after the implied repeal of the Tobacco 
Act by the Central Excises and Salt Act, 
1944. Thereupon. the Kerala State Legis- 
lature passed the Validation Act 9 of 1964 
(called Luxury Tax Act, for short) valida- 
ting the levy and collection of the tax. as 
a tax on luxuries. The Validation Act was 
ehallenged in this Court. It was sustained 
by a learned Judge, in the first instance. 
On appeal. a Division Bench by Judgment 
in Writ Appeal No. 5070 of 1965 ete. 
dated 3-10-1966. held that it violated the 
provisions of Article 301 of the Constitu- 
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tion. On further appeal by the State to 
the Supreme Court. thé decision of the 
Division Bench was set: aside and the 
matter was remanded back to this Court. 
for fresh investigation before nronouncing 
whether the levy actually offends Article 
301 or not. (vide the -iudsment of the 
Supreme Court dated 30-7-1969 reported 
in State of Kerala v. A. B. Abdulkhadir 
(1969 Ker LT 649) = (AIR 1970 SC 1912)). 
After remand. a Division Bench of this 
Court sustained the validitv of the Act 
by judgment rendered on 15-10-1970 re- 
ported in Abdulkhadir v. State of Kerala, 
1977 Ker LJ 4 = (1971 Tax LR 512). 


2. This application for review of 
judgment was filed on 18-8-1971. It is 
based on the ground that the judgment of 
one of us, D/- 1-1-1969. was on account of 
the invalidation of Act 9 of 1964 by the 
D v'sion Bench ruling of this Court in 
Wr't Appeal No. 5070 of 1965 ete. dated 
3-10-1966: and as the same had been set 
aside on appeal by the Supreme Court. 
and the legislation itself had been sus- 
tained bv the later Division Bench ruling 
dated 15-10-1970. the State is entitled to 
have the iudgment reviewed. An appli- 
caton filed to excuse delay in preferring 
the petition for review has been allowed. 
Tre questions that therefore survive are 
whether the State is entitled to have the 
judgment reviewed: and if so. whether 
there are adequate grounds to allow the 
application. 


3. The learned Government Plea- 
der placed his case for review both under 
the provisions of Order 47, Rule 1 of the 
C. P. C. and under the inherent powers 
of the Court. The provisions of Order 47. 
were invoked on the ground that S. A. L. 
Naravan Row v. Ishwarlal Bhagwandas 
(AIR 1965 SC 1818 = 57 ITR 149) had 
ruled that proceedings relating to tax 
under Article 226 are ‘civil proceedings’, 
for the purposes of Article 133 of the 
Constitution. and this would attract Order 
47. That the said provision would be at- 
tracted was expressly ruled in Chen- 
channa Naidu v. Praia Seva Transports 
Ltd. (AIR 1953 Mad 39) which was refer- 
ted to and followed in Dilip Nath Sen v. 
Certificate Officer (AIR 1962 Cal 346), 
and again in Income-tax Officer. Masuli- 
patnam v. K. Srinivasa Rao (AIR 1969 
Andh Pra 441). The Calcutta decision refers 
to a judgment of Chagla C. J. in S. P 


Awate v. C. P. Fernandes (AIR 
1959 Bom 466). But the Bombav 
decision assumed that the Court 


had power to review its order passed on 
an application under Article 226. and stat- 
ed that the same could be only on the 
ground of an error apparent on the face 
of the record which means that the error 
should be so clear and manifest that no 


A.L R. 


court would allow it to remain an the re- 
cord and not one to be demonstrated bv 
a process of ratiocination. Our 


Judge of this Court (Raman Navar J. as 
he then was) in Pathrose v. Kuttan alias 
Sankaran Nair. 1969 Ker LT 15 = (AIR 
1969 Ker 186). There. the learned Judge 
held that a subsequent binding authority 
taking a different view of the law. is a 
good ground for review. In the earlier 
part of the judgment. the learned Judge 
appears to rest the conclusion both on the 
ground that it amounted to the discovery 
of “a new and important matter’. and. in 
any case tg. an “error apparent on the 
face of the record”, within the meaning 
of Rule 1 of Order 47. C. P. C. In the 
course of the judgment the latter of these 
grounds alone appears to have figured 
prominently. and ultimately the learned 
Judge granted the review on that ground. 
The decision was followed bv Krishna 
Iyer J. in Chandrasekharan Nair v. Puru- 
shothaman Nair (1969 Ker LT 686). The 
learned Judge added: 


“Where it is a subseauent decision it 

is the discovery of a new and important 
matter. and where it is an antecedent de- 
cision. it is an error aDparent on the face 
of the record.” 
One of us in State of Kerala v. Kesavan 
Vadhvyan Namboodiri (1969 Ker LJ 450) 
held that a subsequent binding decision 
was not a ground for review under the 
inherent powers. 


4. Giving the matter our careful 
attention, we are unable to agree that. 
assuming Order 47. Rule 1 is applicable to 
the case, a subsequent binding decision—in 
this case the pronouncement of the Sup- 
reme Court on 30-7-1969. and certainly. 
of the Division Bench on 15-10-1970 — 
would constitute either the discovery of 
“a new and important matter” or “an error 
apparent on the face of the record”. There 
is the early authority of a Division Bench 
of the Bombay High Court in Waghela 
Raisangii Shivsangii v. Shaik Masludin 
(1889) ILR 13 Bom 330 that a decision of 
the Privy Council reversing that of the 
High Court is “a new and important 
matter”, within the meaning of Secs. 623 
and 624 of the Code of 1882. The autho- 
ritv of this decision has been shaken bv 
the pronouncement of the Privy Council 
in Rajiah Kotagiri Venkata Subbamma 
Rao v. Rajah Vellanki Venkatrama Rao 
(1900) 27 Ind App 197 = ILR 24 Mad 1 
(PC). Lord Davey observed: 


“Section 623 enables anv of the par- 
ties to apply for a review of anv decree 
on the discovery of new and important 
matter and evidence, which was not with- 
in his knowledge. or could not be produe- 
ed by him at the time the decree was 


attention- 
was called to the decision of a learned. 


= 


; 1973 Board of Revenue v. P. K. S. Akbar Sahib í (G. Nambiyar J.) [Prs. 4-6] Ker. 287 


passed, or on account of some ‘mistake or 
“error apparent on the face of the record 
or for anv other sufficient reason. It is not 
necessary to decide in this case whether 
pihe latter words should be confined to re- 
asons strictly eiusdem generis with those 
:enumerated. as was held in Rov Meghrai 
ky. Beejoy Govind Burral. (1) In the opin- 
ion of their Lordships, the ground of 
amendment must at anv rate be something 
‘which existed at the date of the decree 
“and the section does not authorise the re- 
view of a decree which was right when 
it was made on the ground of the happen- 
ing of some subsequent event.” 


‘At page 1670 of Mulla’s 13th Edition of 
“the C. P. C., adverting to the Bombay de- 
fcision. in Waghela Raisangii Shivsangii’s 
,case (1889) ILR 13 Bom 330), the learned 
author comments that the decision stands 
bon the special facts of the case. At page 
52672. the learned author observes that it 
“is no ground for review that the judgment 
‘proceeds on an incorrect exposition of the 
law, or of a ruling which has subseauent- 
tly been modified or reversed or that the 
‘law has been laid down differently in a 
‘later decision. Nor is a subsequent change 
in the law a ground for review unless it 
lis retrospective in its operation. 

5. But it is claimed by the Gov- 
“ernment pleader that a subsequent bind- 
ing decision proclaims and declares the 
law as it ever was. and therefore with 
retrospective effect, and that it stands on 
the same footing as a subsequent legis- 
„lation with retrospective effect. This re- 
‘asoning found favour with Raman Navar 
J. in the decision in Pathrose’s case (1969 
KLT 15 = (AIR 1969 Ker 186)). We are 
unable to accept the reasoning as cor- 
rect. In the case of a legislation passed sub- 
sequently. but with retrospective effect 
from the time when the decision sought to 
be reviewed was rendered, the position is 
that if the legislation is projected back 
to the date of the delivery of the iudg- 
ment, there is, an error apparent on the 
face of the record in the judgment. based 
on the old or unamended legislation. On 
this aspect. we find ourselves in agree- 
ment with the reasoning of the maioritv 
in Mohammad Azamat Azim Khan v. 
‘Raja Shatranii (AIR 1963 All 541 (FB) 
— See paragraphs 3 and 4). We are unable 
ta agree with the reasoning of Raman 

ayar J. distinguishing this case. in 1969 

LT 15. = (AIR 1969 Ker 186). In M/s 
A. C. Estates v. M/s. Saraiuddin & Co. 
(AIR 1966 SC 935 at 939). the Supreme 
Court approved of the Privy Council rul- 
ing in 27 Indian Appeals 197 and stated 
that for review on the ground of discovery 
of “new and important matter”. the said 
matter must exist at the time when the 
order sought to be reviewed was made. 
The decision of the Full Bench of the 


Allahabad High Court in AIR 1963 All 
541 was affirmed -bv the Supreme Court 
in Raja-Shatruniit v. Mohammed Azmat 
Azim Khan (AIR 1971 SC 1474). After re- 
ferrins to ‘the grounds for review. refer- 
ence was made to Kotagiri case ((1900} 
27 Ind App 197) and to the principle stat- 
ed therein. that review of a decree which 
was right when made: on the ground of 
some subsequent event was not contem- 
plated. The Supreme Court observed: - 


“Counsel for the appellant submitted 
that when the High Court decided the 
matter, the High Court applied the law 
as it stood and a subsequent change of 
law could not be a ground for review. 
The appellant’s contention is not accept- 
able in the present case for two principal 
reasons: first. it is not a subsequent law. 
It is the law which all along was there 
from 1952. The deeming provision is fully 
effective and operative as from 25 Mav 
1953, when the 1952 Act came into force. 
The result is that the Court is te apply 
the legal provision as it alwavs stood. 
It would, therefore. be error on the face 
of the record. The error would be that 
the law that was applied was not the law 
which is applicable. Secondlv. Section 4 
of the 1952 Act confers power on the 
court to apply the law notwithstanding 
any provision contained in the Cade of 
Civil Procedure. Therefore the ` anvlica- 
tion though entitled an application for re- 
view was not so. The substance and not 
the form of the application will be deci- 
sive.” 


In the AIR Commentaries. on the Consti- 
tution of India By Chitalev & Rao. Vol. 
III. (2nd Edn) at pages 229 and 230. the 
conflict of judicial ovinion on the question 
whether a decision in another case 
whether between the same or dif- 
ferent parties. after the date of iudg- 
ment sought to be reviewed. would be a 
sufficient ground for review. is noticed. 
and the learned authors submit that after 
the Privy Council decision in the Kotagiri 
case ((1900) 27 Ind App 197) the decision in 
(1889) ILR 13 Bom 330 and the cases 
following the same, cannot be accepted as 
laying down the correct law. In the light 
of these, we are unable to accent the posi- 
tion that the subsequent decision of the 
Supreme Court rendered on 30-7-1969 or of 
the Division Bench given on 15-10-1970 
constitutes discovery of “a new and im- 
portant matter” iustifving review. 


6. Nor can we regard these. as 
amounting to the discovery of a “mistake” 
or an "error apparent on the face of the 
record”. While we agree that the reversal 
or variance. or the overruling of a iudi- 
cia] decision by a subseauent one amounts 
to discovery of an error or a flaw in the 
reasoning of the decision reversed. varied 
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or overruled. we are unable to, hold that 
in every such case. there is an “error ap- 
parent on the face of the record”. The 
expressions underlined are quite strons, 
and have a well understood judicial con- 
notation. Mere conflict or divergence of 
opinion cannot amount to an error ap- 
parent on the face of the record. This 
ground of review again. should therefore 
fail. 1t follows that in the light of the 
authorities discussed. we cannot accent 
the decisions in Pathrose’s case (1969 
KLT 15) = (AIR 1969 Ker 186). and in 
mo KLT 686 as laying down correct 
aw. : 

T. The only other ground for re- 
view under Order 47, Rule 1 is “other 
sufficient cause’. It is well settled that 
these words should be understood eiusdem 
generis with the two grounds immediately 
preceding them. Being so. it is enough for 
us to state that no other sufficient reason 
has been disclosed for review. The result 
is, even if Order 47, Rule 1 ef the C. P. 
C. is applicable to the case, — as to which 
we need not venture a final opinion — 
none of the grounds contemplated bv it 
are made out. 


£ The position is no better if the 
application is treated as one for review 
under the inherent powers of the Court. 
The decision of the Supreme Court in 
Shivdeo Singh v. State of Puniab (AIR 
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1969. In pursuance of the remand. a Divi- 


3 


À 


i 
A.LR į 
1963 SC 1909) is an authority for the vosi- d 
tion that an order passed under Article 
226 of the Constitution. can be reviewed ; 
under the inherent powers of the Court.’ 
But even so, no grounds have been made 1 
out for invocation of the inherent powers 1 
óf review. The judgment sought to be 4 
reviewed, rendered on 1-1-1969. noticed ; 
that no counter-affidavit had been filed 
by the Government and there was no ap- 
pearance for the Government at the hear- | 
ing. Writ Appeal No. 5070 of 1965 and the “ 
batch of cases heard along with it. or at 
least some of them. were then pending 
in appeal before the Supreme Court. The 
Supreme Court set aside the Judgment of ! 
the Division Bench and remanded the 
matter back to this Court on 30th July 


atl. 


sion Bench of this Court sustained the ; 
legislation by its judsment given on 18- | 
10-1970. No steps were taken for an an="' 
peal against the judgment dated 1-1-1969.. 
The application for review was filed only į 
on 18-8-1971. In the circumstances, we 
see no ground to exercise our inherent’: 
power of review. We dismiss this applica- ‘ 
tion but in the circumstances without * 
costs. { 


Application dismissed. ! 
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